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19.    Right  to  assemble 115 

21.  Freedom  of  debate 115 

22.  Legislatlye  meetings 116 

2,  chap.  1,  art.  1, 1 L    Formation  of  legisla- 
ture    116 

chap.  6,  art  10.    Constitutional  amend- 
ments   115 

Amend.  2.    Change  of  municipal  charter 115 

9.    Adopting  amendments 115 

Statutes. 

1887,  obap.  247.   Example  of  power  of  dty  to 

put  act  in  force 119 

1871,  chap.  882.    Example  of  power  of  city  to 

put  act  in  force 119 

1878.  chap.  96.    Example  of  power  of  city  to 

out  act  in  force 119 

1882,  chap.  154, 255.    Examples  of  power  of  dty 

to  put  act  in  force 119 

1883,  chap.  208.    Example  of  power  of  dty  to 

put  act  in  force 119 
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1KB,  otep.  ZSSw   Brampto  of  power  of  city  to         I 

nut  act  In  furoe 119 1 

M7,  chap.  411, 1 99&   OoiMent  to  taJdnir  effect  of 

•tatate UA 

ins,  chaps.  804, 48L    Bxaraplesof  power  of  city 

to  put  act  in  force 119 

IBBO,  chaps.  064,  SlflL    Examples  of  power  of  dty 

to  put  act  Id  force 119 

chap.  Sn.   Insolvency  of  foreiffu  corpo- 

mtfons 851 

888.   Adoption  of  Auatralian  ballot 

aystem 119 

im,  ohap.  870.    Conaenc  to  taking  effect  of 

statute 116 

Example  of  power  of  dty  to 

put  act  in  force 119 

1888,  ehap.  4BGu   Preaumpiiona  on  appeal 8GU 

Public  Siaiutea. 

Ohap.  87,  H 18,  S7, 88, 74.    Bzamples  of  lawa  tak- 

Inir  effect  on  acceptaooe  IIA 
H 15-82.   Power  of  town  to  adopt  by- 
law   118 

•  87.    Fire  diatricta 119 

81 M,  06.    Memi.er  of  town  officera...  119 

874.    Road  com  miaalonera 119 

41, 81 2, 7.   Conaent  to  taking  effect  of 

Btatate 116 

I8L   Lenfrth  of  term  of  office 119 

84,118.    Consent   to  taking    effect  of 

statute 116 

138.    Forpiirn  estates 861 

147,1881    Divorce ..^..•.....  188 

OomtitvUon, 

Art  6, 1 18.    Great  aeal 706 

6.182.    Oueprooesa 708 

(  85.    Notice  in  name  of  people 706 

T.  •  6.    Hesidenoe  of  electors...............  216 

8.14.    Biate  canvassers 701 

12,  IL    Impeacoment 705 

18.    Duty  of  governor...... .......  701 

Statvtea. 

1885,  No.  108.   Soldiera  home 218 

18tf7,  p.  1^   Damagea  for  disoootlnuanoe  of 

hljrhway 890 

No.  278.    Determiuation  of  title  to  deoed- 

ent^s  landd 198 

1801,  Na  94.    Dnion  depot 888 

No.  140. 1 18.    Declaring  office  vacant. 708 

190.124.    Challenged  vote ..  219 

1808,  No.  207.   Jag  Cure  Act ••• 146 

EofO€lF9  Btatute$. 

%tOSL   State  can  vaaaers .^....l...  7U1 

208.  Duty  of  state  can  vaasers 906 

209.  ( ei'tiflcation  by  state  canvassers. ....  706 

:  1866.    Set-off 812 

Minnesota* 

ChnstituHon, 

Art.  1,11.  Purpose  of  government.  ...».•....  685 

\8.    Kimedy  for  injury 685 

L  Division  of  government...........  634 

i;  I  &  Privilege  of  legislators......^...... 

BkUutea. 

1861,  chap.  113L    Arrest......^ ............ 

1880.   Probata  Code ... .••.... 

MississlppL 

Comtitutian,  1890, 

8147.   Error  in  form  of  suit 884 

lfi6.   Jurisdiction  of  circuit  court............    684 

100.   Jurisdiction  of  chancery .............   684 

Code,  189S. 
8904.    Pleadings  to  be  deftnlta 188 

VLlmmourU 

ConstittUim,  1890, 
Art»  13, 1 7.   Damages  for  taking  of  piropertj 

Ccntiitution,  1866, 
Art»  1,  i  16.    Damages  for  taking  of  property 
tt  L.  R.  A. 


GifnsHtuUon,  1876, 

Art;  2,  i  21.   Damages  for  property  taken MT 

8l    Division  oI  powers  ot  government 194^ 

6,84.    Chief  executive 194 

86.    Duty  of  governor 11^ 

8,18.    Power ofsupreme court 541 

14, 1 6.    Oaths  to  be  taken  by  governor...  I'H^ 

Amend.  1884,  i  6.    Certification  of  actions 7fl^ 

BtaUiiet. 

1851,  p.  2QL   Oape  Oirardeau  court  of  oommon 

pleas hASt' 

18S6,p.  863.    Charter  of  Trenton 161 

1886,  March  26,  p.  47.    Assessment  for  injuries 

dune  by  municipalities 

1887,  March  81,  p.  87.    Assessment  for  injuries 

done  by  municipalities 

1801,  March  26.   Employment  of  counsel 104 

1808,  March  8L    Appropriation  for  ouunsd...  194 

Bmud  8iatute»,  1866. 

yoLl,p.8B6,l8.    Passing  of  after-aqutred  title  00» 

RecUed  Staititei,  1S89. 

8 182U   Assessment  for  injuries  done  by  mu- 
nicipalities    9tB- 

2018.    Institution  of  suit 6aH 

112043,2047.    Defense  of  former  action  pending  544 

I21ftl.    Receiver  a  provisional  remeay SS^ 

P.  2219.    GapeOirardeau  common  pleas 642* 

1 2611,  p.  859.    Railroad  fences 770 

446L    Depositloo  of  witness 2&6 

7U58.    Wages  to  be  paid  in  mon^..., 270- 


Oan^tit^tlian, 
Art  8, 8  8L    Bdncational  money  a  trost  fond. . 

BUUtita, 

1889, 1 2&   Prohibiting  foreign  garnishment. . . 
1891,  ohap.  60.  Depositing  public  f  unds  in  bank 

Code  CivU  Procedure, 

H  631S-68I/.   Becovery  for  garnished  debt.... 

New  Jersey. 

ContiUtution. 

Art;  4, 8  L   Legislative  power — .....—..•.... 

82.   Composition  of  senate 

4   Judge  of  elections 

4,  par.  C   Quorum  of  legisUiture 

T,  par.  U.   Lews  regulating  internal 
affairs  of  towns 

Btatuiee. 

1889,M!BrdhlS,p.  229.  Assemblage  of  legisla- 
ture  

U78,  Apr.  8^  p.  407.    Formation  of  borough 

governments 

1888,  March  18,  p.  88.   Formation  of  borough 

governments 


n 

su 

8» 


87S- 
87& 
881 


1888,  Feb.  27,  chap.  18,  p. 

BenUion, 

P. 888.   Elections 

910, 8  8.   Question  of  negligence  for  Jury — 

Seoiiion  Supplement, 

P.  48Ci  14,  par.  L   Formation  of  borough  gOT- 

emments 

4818801    Formation  of  borough  govern- 
ments -..■■■■»..••.».. 

New  York. 

ConsHtuU&Ti. 

Art  2, 8  8.   Residence  of  election . ...  .^. 

4, 1  &    Pardons 

Statute*, 

1855,  chap.  87.   Taxation  of  nonresident  bosl- 

ness  men 

18R1,  chap.  184.   Charter  of  Yonkers 

1888,  chap.  410,  M  817-880.    New  York  Consoli- 
dation Act;  a 
ment  books. 

S822.   Bemisston of  taxes 

1886,  chap.  270.    Preservation  of  health.. 
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110.    Ovntant - 1 

1,  p.  143^  f  1 13-lS.   Teal  ed  and  oontiiisent 

l>p.S138.24W(nbed.i.  Speodttarin'ta^ita   e 
ms,  I  1,     Iilmll   on  iutpenslOD  of 

alleDBtioD t 

I  a.   UmUatloD  of  future  w- 

tntta 8 

■  8-S.  AooumulMlon  of  tatep- 


Chnltitvtion.  187i. 


OK.    Review  0 


appeal.. 

dlnolutTc 


wn,  Apr.  B,  P. 


Stafulu. 
.    Dutr  to  ki 


*  riBnatan 
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Ifl^  Conspiracy  to  oommitiDjurlouiflot. 
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Potter'M  Reeition. 

ToL  1.  p.  S7&    Bed  of  Davlinible  nream 

&atvteM. 

inr,  cbap.  IlL   BedotDtTlgnble  Mream 

VtO.  ehap.  E0C.    Bed  of  navigable  utreain...... 

UW,  otaap.  J7.    Bed  of  D&TlKBUe  •tratin 

Sttited  Statute*. 
Qiapitt.  IL   Bed  of  navlfiable  atieam........ 

Omerai  BlatuUt,  1S89. 

I  KR.    OommlnloDen  of  EUTlsatloD 
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.    .„J,  Apr.  8,p.  Sse.   RepeallQK  act I 

!    l%5.M»7S|Pub.I..liB<.    Atiachmentlnlgno. 
'  rsDoe  of  prior  as- 

■IsnmeDt 

Heyi.    Adoption... _.._ < 

188B.   KiempllQK  employes  from  penalties  for 

I   VSn,   Biemutlntt  emplovue  from  penalties  for 

'  unlawlnl  oombiDilllriQ 1 

an.    Exeniptlniteni£loyt8rrompeiialllB«for 

□at  deoedvnf* 

'    len.    BiemptlnKeaiplOTiii  from  peDaitiea  tor 
unlairful  combination I 

Rhode  laUuid. 

Bniied  SlalvUi. 

Chap.L8l,IU.    Amendment  of  cbarten 1 

PttbliB  Laat. 
\   Cbap.  UOO.    Formatlan  of  corporation*.......   I 

South  Carolina. 
Oonititvtion,  1790. 

Art.1,11.   LBBtBlatlye  power 4 

Constitution. 
.,._   _,_al  rlB 
|i.    Protalbldi 
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..    Llbertyof».  

9.   O  lUKlence 

in,    BeliElous  wonblp 

12.  Personal  riifliw'- ---'-'-' '-'-'-'- ".""."r 

14.  Life,  liberty  and  property 

15.  Courts  to  be  public 
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n.    Blllaof  allatnder 

ft*.    Search  warrant. 
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34.    Suspension  of  law! 

a.   Martial  law 

18.   Powers  of  ROTsniment 
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a.    Quartering  soldiers 
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40.    Navigability  ol  waters 
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1892,  Dec.  24  (21  Stat,  at  L.  (12).  DispeDsary  act 
lff)e(17  8tat.atL.  p.  458).    Lloense  fee ^.. 

Oeneral  Statutes. 

IntoxIcatiDfir  liquors 

PunishmeDt  not  provided  hy  statute 
deflninfir  offense 


«#  1731. 
2fS63. 


410 
4BS 


4£6 
4S6i 


<«4896. 


Sonth  Dakota. 

Compiled  Latos, 

Senioe  of  summons  on  foreign  corpo- 
ration  


Tennessee* 

J^tutes. 
1819,  obap.  n.    Adverse  possession.... .... 

Milliken  dh  Ytrrtreei  Ooda, 

48460.   Adverse  possession 

8480.    Neffleot  to  assert  rights 

.  848L   Action  for  lands;  limitation 


p...    806 


806 

806 
806 


ConHitution, 
.Art  10, 12.   BailroadB] ^ 
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1787.   Descents ^..^.•••..•. 

€ode,  1860. 
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Constitution. 
Art  7,  •  S.   Taxation.. .^.........^—.^....m' 


871 


756 

748 

860 
640 


Statutes. 

1889-90,  p.  680.  i  1.    Taxation ...«..^.    od» 

1800,  March  28.   Sale  and  leasing  of  school  Jends  108 

West  Virgrinia* 

Constitution, 

Art  8,  i  £4.   Jurisdiction  of  county  court T48 

18,16.   Excess  of  amount  realized  at  tax 
•_  sale 88 

BUUutee. 

1809,  p.  90,  i  7.   Forfeiture  for  nonpayment  of 

taxes .— —     88 

1882,  chap.  96.   Bale  of  forfeited  lands....^....     85 

* 

Code,  1819. 
Caiap.286.   MIU  act ». . 879 

Code,  1868. 

Chap.  81,  i  8L    Forfeiture  for  nonpayment  of 

taxes ...^     88 

Code,  1887. 

Chap.  108w   Sale  of  forfeited  lands 85 

Code,  1891. 

Chap.  42, 114.    Condemnation  proceedings 675 

\18.    Title  acquired  by  condemoatlon  677 

24.    Obstruction  of   watercourse...  679 

64.  It  60,  d.  8.    Restoration  of  highway..  077 
66, 184.    Appointmeot  of  committee  for 

insane  person 790 

88.17.    Besignatioc  of  guardian 743 

118,  II.    BefOfrnation  of  oommittee  for 

insane  person 743 

Chap.  140.    Lien  of  fieri  facias 84 

141,12.    Lien  of  fieri  facias 84 

140,  S8L    Conductor  an  officer 767 

Wisconsin* 


Constitution. 


Art  4,118. 
7,12. 


Privilege  of  legislators •.... 

Jurisdiction  in  law  and  equity. ....    ^ 
0  8.   Jurisdiction  of  circuit  courts...... 

Beoised  Statutes. 


il81L    Walking  on  railroad  track ..^ 

H  2067-2089.    Vested  and  contingent  estates... 

12083.    Trust  for  accumulation 

2069.   Assignment  of  benedcial  Interest.....   828 
8448b   Jurisdlolion  of  county  oouit....  ..•^. 'JUl^ 


LAWYERS'    BEPOETS, 


ANITOTATED, 


PENNSYLVANIA  SUPREME  COURT. 


WilHam  D.  LONG  et  aL,  AppU., 

Thomas  FORREST  et  al„  Trading  as  Gird* 
wood  «&  Forrest,  DrfendanU, 
and 
Hagb  McCallum  ei  al.,  Garnlsbe«k 

aG0Fa.4ia.) 

I.  Citiaeng  of  a  foreign  gtata  wUl  ttot  be 
aided  1^  tlie  courts  to  obtain  by  gamtob* 


ment  preference  of  tbetr  claims  against  a  forelirs 
debtor  in  disregarci  of  proceedings  in  bis  own 
country  for  the  sequestration  of  his  estate  an^ 
tbe  appointment  of  a  trustee  vnereof  In  bank> 
ruptoy. 

8.  It  is  not  error  to  reftue  to  strike  'oni 
eridenoe  admitted  under  an  agreement  of  ths 
parties. 

8.  Evidenee  of  fraud  la  tbe  ereation  of 
a  debt  is  immaterial  in  a  proceeding  by 
garnishment  where  the  creditor  and  debtor  are 


Nora.— Tbe  above  case  presents  a  question 
vbieb  80  far  as  foreign  bankruptcy  is  concerned 
has  been  decided  in  but  few  prior  cases  although 
kindred  decisions  on  the  effect  of  foreign  aaslfrn- 
menti  for  creditors  voluntarily  made  are  more 
numerous  and  these  generally  agree  with  the 
preBent  case.  Tbe  decisions  as  to  the  effect  of 
ImDkruptcy  transfers  or  those  made  under  insolv- 
«oc7  traoTfers  so  far  as  they  affect  residents  of  tbe 
place  where  tbey  were  made,  are  not  agreed.  8<fe 
the  following  note,  dlyisloDS  I,  a,  6;  I,  b.  8.  and  I,  c  2. 

Although  the  above  case  was  decided  some  time 
linoe  tt  has  been  held  for  annotation  on  the  im- 
portant question  suggested  by  it,  in  connection 
▼tth  other  phases  of  the  question  or  analogous 
qoestions  which  are  presented  in  the  following 
cases.  Basth  v.  Baokub.  post,  47.  and  Oilman  v. 
HtTDBOR  RivsR  Boot  ft  Shoe  Mro.  Co^  post,  52,with 
tiie  latter  of  which  is  a  note  on  the  extraterritorial 
effect  of  transfers  of  property  to  a  receiver,  which 
is  closely  akin  to  the  note  which  here  follows. 
Tramterof  praverty  out  of  the  state  bu  itankruptey 

or  intolveney  proceedinf/s  or  aasignment  for  ored- 

ttors. 

L  FlBSOlTAI*  PBOPEBIT. 

s.  VoUmtary  aatignmenU, 

h  Piacc  of  assignment. 

&  EztMxuerrUoriaL  effect  oeneraUy, 

3.  As  tiQairuA  alttichments  in  general. 

1  Disorimination  In  favor  of  residents, 

L  As  to  nunrtsident  attachment  creditors  gsn^ 
trolly. 

t.  Aslo  attachment  creditors  residing  in  the  state 
where  tiic  aaiignmeint  was  made., 

7.  Kf  eel  of  assi(mcc*B  possession, 
h.  Aseiaiiments  under  insolvency  statutes, 

L  In  general. 

t  Aslo  reslient  creditors. 

1  Astoresidefits  of  state  where  ifisdoeney  trans- 
fervoasmade. 

i.  As  in  other  nonresidents. 

&  Effect  of  astignee'^s  possession, 

6.  Right  ot  assignee  to  sue  in  other  stats, 
€.  Bankruptcy  tranafers, 

h  Bnglish  decisions. 

1  American  decisions, 

n.  RlJCL  PBOPBBTT. 

QI.  Ships  ov  high  seas. 

L  Pkrsohajl  Pbopuitt. 
a.  Voluntary  asstgnments, 
Tbe  distinction  taken  in  Babth  v.  Baokus,  post, 
<j<  between  a  voluntary  assignment  and  a  trans- 


for  by  operation  or  under  compnlsioii  of  an  insolT- 
ency  or  bankrupt  law  Is  one  that  has  not  always 
been  kept  dear  In  the  decisions,  but  which  Is  of 
much  importance  in  an  attempt  to  make  tbe  decis- 
ions on  the  subject  consistent  and  conformable  to 
recognized  principles  of  law. 

That  the  title  to  personal  property  will  pass  by  a 
purely  voluntary  assignment  for  creditors  made  in 
another  Jurisdiction  from  that  In  which  the  prop- 
erty may  be  situated  is  the  general  doctrine,  whldi 
is  subject  to  some  exceptions.  As  to  these  excep- 
tions the  courts  are  not  all  agreed.  A.  dlscrimlnaf 
tjon  is  made  by  some  courts  in  favor  of  their  own 
dtisens  claiming  as  creditors  against  assignees  in 
another  state.  Most  of  the  cases  hold  that  citizens 
of  the  state  in  which  the  assignment  was  made  are 
bound  by  the  assignment  even  if  no  other  credit- 
ors are  bound  by  it,  at  least  where  the  assignment 
is  purely  voluntary.  Barth  v.  BACKua,  post.  47, 
is  distinguished  from  this  in  permitting  nonresi- 
dents, although  of  the  state  in  which  the  assign- 
ment was  made,  to  defeat  it  by  attachment,  as  in 
that  case  the  assignment  is  regarded,  not  as  a  vol* 
untary  assignment,  but  as  one  that  is  practically 
In  invttum  under  an  insovency  statute. 

Citizens  of  a  third  state,  or  nonresident  oreditori 
who  belong  neither  to  the  state  in  which  they  seek 
to  attach  property,  nor  to  that  in  wblcb  theassiflrn- 
ment  for  creditors  was  made,  are  In  some  cases  al- 
lowed the  same  rights  as  against  the  assignment  ai 
if  they  were  resident  creditors,  and  in  others  are 
not« 

See,  as  to  these  discriminatlona,  oases  about  at- 
tachments, infra, 

L  Place  of  assignmenL 

An  assignment  by  a  nonresident  of  property  In 
New  York  signed  in  another  state  but  delivered  in 
New  York,  is  a  New  York  assignment*  Orady  t* 
Bowe,U  Daly.  200. 

An  assignment  mailed  In  Missouri  to  an  Ohio 
trustee,  who  bad  prepared  it  under  Ohio  laws,  for 
the  transfer  of  property  in  Ohio,  Is  an  Ohio  as^gn- 
ment,  which  takes  effect  In  that  state  as  against  a 
subsequent  attachment  from  the  time  it  was  put 
In  the  postofflce.  Johnson  v.  Sharp,  81  Ohio  St.  811« 
27  Am.  Bep.  SOL 

9l  Extraterritorial  effect  generaUy, 

In  discussing  the  effect  of  the  transfer  of  personal 
property,  which  Is  lawful  in  the  owiier*s  domlcU,  it 
Is  said  by  the  Supreme  Court  of  tbe  United  States, 
in  Green  v.  Van  Busklrk,  74  U.S.  Y  Wall.  1»,  19 L. 
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See  also  23  L.  R.  A.  47;  25 
*-R.  A.  820;  4(5  L.  R.  A.  832. 


L.  R.  A.    S21  ;  27   L.  R.  A.  324:  31   L.  R.  A.  403 
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both  toreitmen  and  tbe  estate  of  the  hitter  has 
beoD  sequeetered  in  his  oouoti^  and  phused  te  the 
hands  of  a  if  uateeu 


^,. 
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APPEAL  by  plalDtiflfR  from  a  Jadgment  t)f 
tbe  Court  of  Common  Pleas,  No.  1,  for 
Philadelphia  County  refusing  to  bold  tbe  ^- 
nisbees  liable  to  plaintiflte  for  a  debt  owmg 


by  them  to  defendants,  pTaintifTsT  debtors, 
whose  estates  had  been  sequestered  and  placed 
ib^the  hands  of  one  Thomas  Jackson,  as  trus- 
tee, by  the  sheriff's  court  of  Qla^w,  Soot- 
land.    Affirmed. 

Tbe  facts  sufficiently  appear  in  the  opinion. 

MestTB.  Owen  B.  Jenkins  and  Henix  C. 
Terry,  for  appellants: 

There  was  no  legal  proof  in  the  court  below 


ed.  109(  **Tbere  is  do  absolute  rigrht  to  have  such 
transfer  respected,  and  it  is  onJy  on  a  prluciple  of 
eomlty  that  it  is  ever  allowed.  And  this  principle 
•f  comity  always  yieldfi  when  the  laws  and  policy 
of  tbe  state  where  the  property  Is  located  have  pre- 
acribe<|  a  different  rule  of  transfer  wltb  that  of  the 
state  where  the  owner  lives.** 
.  This  statement  of  tbe  ireneral  rule  by  the  chief 
eourt  of  tbe  nation  applies  to  Bssignments  for  cred- 
itors aitbooflrb  -  It  was  not  made  wltb  particular 
reference  to  them. 

'  A  New  York  assiim^ent  for  oreditors  Is  held  by 
the  courts  of  t|iat  state  to  lie  IneflTectual  as  agalost 
«  subsequent  attaobment  In  New  Jersey  of  prop* 
ercy  in  the- latter  state,  whese  the  asslfrnment,  be- 
ieg  with  preferencee,  was  not  ip  accordance  with 
New  Jersey  iti  w.    Guillander  v.  Howell,  85  N. Y.  667. 

AssiimeeB  for  oreditors,  under  a  voluntary  as> 
Blimment  of  cboeesin  action  in  another  state,  were 
denied  tbe  riffbtto  main  tain  actions  in  their  own 
names  in  Massachusetts,  In  tbe  case  of  Orr  v. 
Amory,  U  Mass.  2S. 

■  But. this  decision  Is  really  based  on  the  old  doc- 
trine wlilch  denied  tbe  aesignabillty  of  cboees  in 
action,  and  is  by  no  means  an  authority  aaalnst  the 
right  of  purely  voluntary  assignees  to  maintain  ac- 
ttoos.  See  tbe  numerous  oases  below  in  which 
such  right  is  cd^er  expressly  or  impliedly  recog- 
nized. 

.  AS  to  rights  of  assignees  under  Insolvency  stat- 
ntes  to  sue,  see  infm. 

.  That  tbe  validity  of  an  Assignment  for  creditors 
depends  on  the  law  of  tbe  place  where  It  was  en- 
tered into,  although  intended  to  operate  upon  |ier- 
sonal  property  elsewhere,  is  declared  In  Fellows  v. 
Oommerciui  ft  B.  Bank  of  Yicksburg,  6  Bob.  (La.) 
S40.  in  which  case  It  was  held  that  tbeasslgoment 
was  not  valid,  even  In  tbe  place  where  it  was  made. 

That  a  voluntary  general  assignment  for  credit- 
ors in  another  state  will  pass  title  to  personal 
property  is  also  declared  m  Rt  Paige  k  8.  Lumber 
Co..  81  Minn.  180,  In  which  tbe  question  arose  in 
determining  what  property  would  pass  by  a  subse- 
quent aralgnment  for  oreditors  m  that  state. 

In  these  cases  there  was  no  question  of  the  priori- 
lies  or  conflicting  rights  of  creditors. 

Fraud  in  an  assignment  for  creditors  made  in 
anotuer  state  is  sufficient  to  defeat  it.  Bank  of 
United  States  v.  Hutb,  4  B.  Mon.  tf3:  Kitchen  v. 
Beinkay,  42  Mo.  4X7. 

An  assignment  for  creditors  may  be  set  aside  as 
ftaudulent  in  the  state  In  which  It  was  made,  al- 
though It  assigns  real  and  personal  property  In 
other  states.    D*Ivernois  v.  Leavltt,  sm  Barb.  68. 

A  voluntary  assignment  by  an  insolvent  debtor 
domiciled  in  another  Jurisdiction,  although  it  oper- 
ates by  the  will  of  the  party  and  not  by  operation 
of  law  as  in  case  of  bankruptcy,  will  not  be  sus- 
tained when  It  oonstitutes  a  fraud  on  creditors, 
ind  compels  them  to  release  their  claims  for  less 
than  tbe  whole  debt  or  on  terms  dilTerent  from 
iheir  contracts.    The  Watchman,  1  Ware,  'OSSt. 

An  assignment  for  creditors,  valid  by  tbe  law  of 
«be  state  in  which  It  is  made  and  under  which  prop- 
erty has  been  converted  into  money  and  brought 
cnto  that  state,  will  not  be  set  aside  in  a  federal 
•ourt  at  the  mstanoe  of  nonresident  creditors,  who 
had  no  lien  on  such  property.  In  the  absence  of  any 


fraud  In  tbe  assignment.    Livermore  y.  Jenokes, 
68  TT.  S.  21  How.  i;».  16  L.  ed.  6S. 

In  Brasbear  V.  West,  82  U.  S.  7  Pet.  608. 8  L.  ed. 
801.  an  assignment  for  creditors  made  in  Pennayi- 
vania  was  attacked  In  the  circuit  court  or  tbe 
United  States  in  Kentucky  bv  bill  for  an  injunction 
against  proceedings  on -judgment  obtained  in  that 
court  by  the  assignee.  But,  although  tbe  assign- 
ment was  upheld  as  t>elng  valid  In  Pennsyivania, 
tbe  extraterritorial  effect  of  It  was  not  at  all  dis- 
cussed. It  seems  to  have  been  assumed  that  if 
valid  in  Pennsylvania  It  was  effectual  for  the  pur^ 
pose  of  this  case. 

An  assignment  for  oreditc^s  with  preferences, 
valid  In  the  state  In  which  it  is  made,  will  be  up- 
held In  another  state  In  which  auch  an  assignment 
cannot  be  made  with  preferences.  Dundaa  ▼. 
Bowler,  8  McLean,  897. 

This  was  a  suit  by  a  foreign  assignee  to  fore- 
close a  mortgage,  and  the  validity  of  the  assign- 
ment was  attacked  by  the  defendant.    Ibid. 

A  general  assignment  for  creditors,  which  Is 
valid  in  the  state  where  it  is  made,  will  not  be  held 
Invalid  In  another  state  merely  because  It  baa  not 
the  schedule  or  inventory  attached  which  the  lawa 
of  that  state  require  for  assign  mon  ts  made  there. 
Blrdseye  v.  Baker.  2  L.  U.  A.  89.  82  Ga.  142. 

But  an  assignment  for  creditors  made  by  a  oitiaeu 
of  one  state  in  another  state,  and  recorded  in  bis 
own  state,  where  alone  it  is  to  receive  its  execution, 
tbe  object  of  which  Is  to  give  it  an  effect  wblob  he 
could  not  have  If  made  In  his  own  state,  will  not  be 
upheld.  Chewning  y.  Johnson,  6  La.  Ann.  078, 68 
Am.  Dec.  6  ia 

The  fact  that  members  of  a  partnenhlp  reside  in 
a  state  where  preferences  In  assignments  are  pro- 
hibited, will  not  prevent  them  from  maidag  in 
New  York  an  assignment  with  preferences  of  prop- 
erty in  that  state.  Smedley  v.  Smith.  15  Daly,  421; 
Eastern  Nat.  Bank  v.  Hulshlxer,  2  N.  Y.  S.  B.U2. 

The  oonresidence  of  a  creditor  does  not  relieve 
him  from  the  effect  of  a  state  law  prohibiting  pref- 
erences, where  a  preference  is  made  by  a  convey- 
ance executed  In  tbe  state  of  property  there 
situated.  Macdonald  v.  FUrst  Nat.  Bank  of  Corunna, 
18  L.  B.  A.  462,  47  Minn.  67. 

But  although  an  assignment  with  preferences 
made  in  New  York  Is  against  tbe  policy  of  Ohio 
laws,  the  assignee  was  allowed  to  recover  against 
an  Ohio  debtor  who  vainly  attempted  to  make  a 
set-off,  which  was  not  good  under  Ohio  law  becnuse 
not  matured  at  the  time  of  the  assignment.  Ful- 
ler V.  Steiglits,  87  Ohio  St.  88S,  23  Am.  Bep.  812. 

In  this  case  It  will  be  seen  there  was  no  confllot^ 
ing  claim  of  Ohio  creditors  Involved,  and  no  objec- 
tion was  made  to  the  capacity  of  the  assignee  to 
sue  In  that  state.    Ibi<I. 

An  assignment  in  trust  for  creditors,  with  pref- 
erences, made  in  Virginis,  was  upheld  In  Maryland 
against  an  attack  by  a  bill  in  equity  to  have  it  de- 
clared void,  and  to  restrain  the  disposition  of  the 
property  by  trustees.  Ualiimore  ft  O.  B.  Go.  ▼. 
Glenn.  28  Md.  287.  82  Am.  Dec.  688. 

An  assignment  for  creditors  made  In  another 
sute  is  eflectual  as  against  a  subsequent  transfer 
by  tbe  debtor  of  his  Interest  In  a  fund  held  In  trust 
as  against  a  transferee  who  has  notice  of  the  gen- 
eral HBSignment.    Smiths  App.  104  Pa.  8BL 
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of  fhe  ezisteoee  of  the  Soottifh  bankraptcy 
■cf 8  and  in  the  aheeooe  of  such  proof,  the  cer- 
tified copy  of  a  certificate  (act  and  warrant) 
pnrportiDg  to  prove  the  appointment  of 
Thomas  Jackson  as  tmstee,  was  immaterial 
and  ineflectoal,  and  should  have  been  stricken 
oat. 

It  was  agreed  that  the  certified  copy  of  act 
and  warrant  be  admitted  in  evidence  without 


further  proof,  but  the  appellant  moved  to 
strike  out  the  said  certified  copy  on  the  grounds 
(a)  that  it  was  not  followed  up  by  the  complete 
record  evidence  of  the  alleged  Scottish  bank- 
ruptcjT  proceedings,  k  record  cannot  be  of- 
fered in  evidence  by  piecemeal,  and  the  mere 
fact  of  a  certificate  stating  a  certain  person  has 
been  appointed  seauestrator  in  bankruptcy  in 
a  foreign  country  is  totally  immaterial,  unless 


An  aSBisrnment  to  resident  oredftors  of  n  debt  or 
daim  for  the  purpose  of  giving  tbem  a  preference, 
made  by  a  nonresident  at  his  domioli,  will  not  be 
upheld  in  Minnesota  where  preferenoes  are  not 
aUowed  as  against  other  creditors  in  that  state,  and 
may  be  grouDCI  for  the  appointment  of  a  receiver 
on  application  of  such  other  creditors.  Re  Balpay, 
SL.  B.  A.  108. 41  Minn.  638L 

8l  Am  ogolnit  aUaclunents  in  gtneroL 

It  ii  to  be  understood  In  all  cases  where  it  is  not 
otherwise  stated,  tliat  an  assignment  made  in  an- 
otber  state,  which  is  the  subject  of  attack  by  at- 
taching creditors  is  valid  In  that  state. 

As  stated  In  the  beginning  of  this  note,  there  are 
many  oases  which  discriminate  in  favor  of  resident 
eredftors  as  against  nonresidents,  while  other  cases 
discriminate  only  against  creditors  who  reside  in 
the  state  while  the  assignment  for  creditors  was 
made,  and  these  latter  cases  seem  to  represent  tiie 
more  prevalent  doctrine  at  the  present  time. 

Fust  as  to  resident  creditors.  A  considerable 
number  of  decisions  recognise,  even  as  against 
resident  attaching  creditors,  an  assignment  volun- 
tarily made  In  another  state  if  ft  does  contravene 
the  Bututes  or  policy  of  the  state  where  it  is  at- 
tacked. 

llius  a  voluntary  assignment  in  another  state 
will  tie  upheld  as  against  any  subsequent  attach- 
ment In  New  York.  Kelstadt  v.  Beilly,  66  How. 
Pr.gZ3u 

Tlie  same  doctrine  is  declared  In  Thompson  v. 
Fry,  51  Hun.  S8S,  although  in  that  case  the  attach- 
ing creditor,  although  having  a  place  of  business 
in  the  state,  was  a  nonresident. 

ho  a  voluntary  assijrnment  for  creditors  in  an- 
other stale,  the  provisions  of  which  do  not  violate 
the  laws  of  Texas,  wiU  be  upheld  in  that  state  as 
against  a  subsequent  attachment.  Welder  v.  Ma  J- 
dox.  68  Tex.  872, 6Q  Am.  Hep.  617. 

It  is  said  In  that  case  that  the  existence  of  Texas 
eredxtors  would  not  change  the  result  in  the  ab- 
sence of  any  statute  prohibiting  a  transfer  by  non- 
resident owners  of  property  in  the  stste.   Ibid. 

An  assignment  for  creditors  in  Maryland,  which 
Includes  a  promissory  note  held  by  the  insolvent 
against  a  resident  of  Pennsylvania,  vests  the  note 
in  the  trosrees  as  against  Pennsylvania  creditors, 
so  as  to  prevent  a  subsequent  garnishment  In  that 
state  of  the  maker  of  the  note.  Speed  v.  May.  17 
Fa.  91. 66  Am.  Dec  64a 

But  under  the  Pennsylvania  Act  of  May  8, 1866, 
an  assiffnment  made  in  another  state  must  be  re- 
corded In  the  county  where  the  property  is  situated, 
or  actual  notice  brought  home  to  an  attaching 
ereditor  in  order  to  defeat  an  attachment  in  that 
state.  Philson  v.  Barnes,  60  Pa.  S80;  Warner's  App. 
18 W.N. a  606;  Chemical  Nat.  Bank  v.  Tuttle,  17 
W.  N.  a  415;  Steel  v.  Goodwin.  118  Pa.  SW. 

A  voluntary  assignment  in  another  state  in  trust 
for  ereditois  is  valid  in  Sonth  Carolina  as  against 
snbsequentattachment  of  persooal  property.  West 
V.  Tupper,  I  BaiL  L.  1B8;  Greene  v.  Mowry,  8  BaiL 
L.18a. 

In  these  cases  the  residence  of  the  attaching  ored- 
ttors  is  not  considered,  but  in  the  subsequent  case 
of  Russell  V.  Tunno,  11  Bioh.  L.  8ftl,  it  was  consid- 
ered on  a  claim  that  resident  creditors  would  be 

S3L.R.A. 


preferred  to  such  assignment,  but  the  sssigoment 
was  nevertheless  upheld. 

6o  in  Gregg  v.  Sloan,  70  Ya.  4i7,  an  assignment  in 
trust  made  in  North  Carolina,  including  a  debt  and 
mortgage  in  Virginia,  although  not  recorrled  In  Vir- 
ginia, was  held  good  as  against  a  sutiseqiiont  Vir- 
ginia attachment  It  does  not  appear  whether  the 
attaching  creditors  were  residents  or  not. 

In  Florida  a  voluntary  assignment  for  creditors 
In  South  Carolina,  valid  by  the  laws  of  that  state, 
will  transfer  assets  in  Florida,  includiog  an  open 
account,  so  as  to  devest  the  interest  of  the  asAign- 
ors  as  against  subsequent  attaching  creditors.  WaU 
ters  V.  Whitlock.  9  Fla.  86, 76  Am.  Dec.  607. 

The  residence  of  the  attaching  creditors  is  not 
stated. 

A  voluntary  assignment  In  New  York,  not  re- 
pugnant to  Georgia  laws,  although  containing  pruf- 
erences,  was  held  valid  in  Georgia  as  agulnst  a 
subsequent  garnishment  by  Georgia  creditors. 
Princeton  Mfg.  Co.  v.  White.  68  Oa.  96. 

An  assignment  in  trust  for  creditors,  made  in 
Kentucky,  which  is  not  sgainst  the  policy  of  the 
Maryland  laws, ali  hough  not  recorded  in  Maryland 
as  required  in  case  of  Maryland  asslfirnments,  was 
upbeld  as  sgainst  a  sulMequent  attachment  by  a 
Mnryland  creditor.    Wilson  v.  Carsou.  li  Md.  54. 

An  assignment,  without  preferenoes,  made  in  an- 
other state,  will  be  upheld  in  Mteeouri  as  against 
subsequent  attachment  of  a  debt  in  that  state,  al- 
though the  courts  in  the  state  where  the  assign- 
ment was  made  would  deny  validity  to  a  similar 
Missouri  assignment.  Zuppann  v.  Dauer,  17  Mo, 
App.  678. 

The  residence  of  the  attaching  creditor  in  this 
case  does  not  appear. 

And  in  Askew  v.  La  Cjgne  Bzch.  Bank,  83  Mo. 
806,  98  Am.  Uep.  600,  a  voluntary  assignment  for 
creditors,  made  in  Kansas,  without  preferences,  is 
held  to  pass  personal  property  in  Missou  ri  as  against 
a  subsequent  attachment  by  a  Missouri  creditor. 

In  New  Jersey  also  a  voluntary  assignment  for 
creditors,  valid  in  the  «tate  where  made,  will  be  up- 
held BKOlnst  an  attachment  by  a  New  Jersey  oredi. 
tor.  Frasier  v.  Fredericks,  24  N.  J.  L.  16S.  In  this 
case  the  asi^ignment  was  without  preferences,  and 
did  not  contravene  the  statutes  or  policy  of  the 
laws  of  New  Jersey. 

In  Kentucky  a  voluntary  assignment  made  in  an- 
other slate  will  be  upheld  as  to  personal  property 
as  against  attaching  creditors  in  Kentucky,  if  the 
assignment  is  one  which  would  be  upheld  by  the 
policy  of  the  laws  of  that  state.  Oollln  v.  Kelllng, 
8BKy.6tt. 

This  case  practically  overrules  Johnson  v.  Par- 
ker, 4  Bush,  140.  in  which  the  extreme  ground  was 
taken  thata  voluntary  assignment  in  anotherstate 
although  without  preferences,  will  not  defeat  a 
subsequent  attachment  in  Kentucky  by  a  Ken- 
tucky creditor.  The  court  said  in  respect  to  the 
claim  of  comity  in  recognizing  the  assignment 
made  In  another  state:  *^Such  ultra  and  suicidal 
comity  could  not  be  required  or  expected  of  any 
patriarchal  and  provident  sovereign.'* 

So  in  federal  courts  a  general  voluntary  assign- 
ment, valid  in  the  state  In  which  it  is  made,  will  be 
upheld  In  another  state  as  against  an  attachment 
by  a  resident  of  the  latter  state.   Gsskle  v.  Web^ 
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the  whole  record  was  offered  in  evidence;  and 
^)  unless  it  was  shown  that  the  Scottish  bank- 
nipt(^  act,  eta.  was  in  full  force  and  effect  in 
the  place  of  business  of  the  appellants,  to  wit, 
the  province  of  Ontario,  Canada,  and  also  in 
force  in  the  state  of  Pennsylvania. 

The  bankruptcy  laws  of  England  are  penal 
and  lindted  to  their  own  territory. 


8  Kames,  Principles  of  Equity,  801. 

They  do  not  extend  to  her  own  colonies. 

Mansfield,  «r.,  in  1  Cooke,  Bankrupt  Laws, 
858;  see  abo  Lb  OhnaUer  v.  Lfinch^  1  Dougl. 
109. 

Not  even  the  laws  of  a  sister  state  within  our 
own  federal  union  will  be  judicially  noticed 
by  the  courts  of  this  state  without  formal  proof. 


•ter,  t  Wan.  Jr.  181;  Bosenthal  T.  Mastin  Bank,  17 
Blatcbf.  ai& 

Likewise  an  aasiffoment  for  creditors  in  another 
state  wfU  pass  saoh  an  equitable  Interest  in  the 
stook  owned  by  the  debtor  in  a  f oreigrn  oorpora- 
tion«  even  before  the  transfer  of  the  stock  on  the 
books  of  the  corporation,  that  a  sabsequBOt  attach- 
ment of  such  stock  Xxf  resident  creditors  havinir 
knowlediee  of  the  asti^nment  will  be  defeated. 
Biaek  V.  Zacharle,  4A  U.  &  8  How.  488, 11 L.  ed.  690. 

An  assiflrnment  for  creditors  In  New  York  by  one 
dtisen  of  that  state  to  another,  which  Is  valid  In 
that  state,  transfers  to  the  assljrnee  the  title  to  a 
note  and  mortgage  to  secure  it  on  land  in  Florida 
so  as  to  defeat  subsequent  attachment  by  Florida 
creditors.   Van  Wyck  v.  Bead,  43  Fed.  £tep.  718. 

In  this  case  the  assiirnnieDt  was  made  with  pref- 
erences, but  it  appealed  that  such  preferences  were 
allowed  in  Florida  also.    ibid. 

In  Meeker  v.  Wilson,  1  GalJ .  fl9.  aasigrnees  for  cred- 
itors by  assiflrnment  made  in  Philadelphia  were 
held  to  have  no  ri^ht  to  a  cargo  included  in  the  as- 
algnment  which  was  attached  in  Massachusetts 
aoon  after  the  assignment,  but  the  decision  seems 
to  have  been  put  largely  upon  the  ground  that  the 
assignees  bad  omitted  to  take  poBBession  of  the 
property  within  a  reasonable  time.  The  court  ez- 
presBly  said:  *^Ko  question  has  been  made  as  to 
the  effect  of  such  an  assignment  to  convey  the 
property  of  the  debtor  lying  In  this  state,  so  that  it 
may  not  be  subject  to  the  attachment  of  creditors 
here.** 

A  sale  made  to  a  dtlaen  of  one  state  by  an  insolv- 
ent fn  another  state,  which  is  affirmed  by  theas- 
ftgnee  of  the  latter,  is  to  be  regarded  in  the  state 
where  the  purchaser  resides,  on  an  attack  by  an  at- 
taching creditor  claiming  that  it  was  fraudulent, 
as  if  there  had  been  no  assignment  for  creditors. 
Harvey  v.  Watson,  88  N.  H.  488. 

In  Connecticut  an  assignment  as  security  in  an- 
other state  in  which  it  was  valid  was  upheld  against 
subsequent  attachment  by  Connecticut  creditors, 
although  notice  of  the  assignment  had  not  been 
given  as  required  by  Connecticut  law.  Clark  v. 
Connecticut  Peat  Co.  86  Conn.'803. 

And  a  general  voluntary  assignment  for  the  ben- 
eflt  of  creditors  made  in  another  state  operates  to 
transfer  a  debt  so  as  to  defeat  a  subsequent  gar- 
nlsbment  of  a  resident  who  has  been  notified  of  the 
assignment.  First  Nat.  Bank  of  BockviUe  v.  Walk- 
er, 81  Conn.  164. 

In  Massachusetts  attachment  by  creditors  who 
have  not  assented  to  an  assignment  being  recog- 
nised as  a  valid  remedy  will  l)e  also  upheld  in  favor 
of  Massachusetts  creditors  against  an  assignment 
In  another  state  to  which  they  have  not  assented. 
Fall  River  Iron  Works  Co.  v.  Croade,  16  Pick.  11; 
Pierce  v.  0*Brien,  189  Mass.  814, 87  Am.  Bep.  880;  In- 
graham  v.  Geyer,  18  Mass.  148, 7  Am.  Dea  188;  Faulk- 
ner V.  Hyman,  148  Mass.  68. 

And  an  attachment  by  a  firm,  some  of  the  mem- 
bers of  which  are  residents,  will  prevail  against  an 
assignment  In  another  state  to  the  same  extent  that 
It  would  do  if  all  the  members  were  residents,  al- 
though part  of  them  are  citlaens  of  the  state  in 
w  hioh  the  assignment  was  made.  Faulkner  v.  Hy- 
man, supra. 

But  after  creditors  have  proved  claims  under  a 
voluntary  assignment  in  another  state  te  an  amount 
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greater  than  the  value  of  the  property  aaslgned, 
the  assignment,  if  Tatld  In  the  state  in  whioh  It  Is 
made,  will  be  upheld  in  Massachusetts  as  against  an 
attachment  by  a  resident  creditor  of  a  debt  due  to 
the  insolvent  debtor.  Miay  v.  Wannamacher,  HI 
Mass.  MS:  Means  v.  Hapgood,  19  Pick.  106. 

Although  such  decision  is  based  on  comity,  the 
fact  that  in  a  similar  case  in  such  other  state  aome 
years  previous  the  decision  had  denied  effect  to  a 
Massachusetts  assignment,  was  held  iD^ufficlent  to 
defeat  the  rule  of  comity.  Means  v.  Hapgood,  su- 
pra. 

An  assignment  made  In  another  state  In  which  ft 
Is  valid.  Is  valid  as  against  trustee  process  by  a  dti- 
sen of  Massachusetts  who  became  a  creditor  by 
purchase  of  an  overdue  note  after  the  assignment 
was  made.    Bicbardson  v.  Forepaugh,  7  Gray,  548. 

It  will  be  seen  that  the  Massachusetts  cases  recog- 
nise an  assignment  made  In  another  state  so  far  as 
it  would  be  valid  if  made  in  Massachusetts. 

In  general  if  an  assignment  made  in  another  state 
is  in  violation  of  the  policy  of  the  laws  of  the  state 
in  which  the  property  Is  situated,  as  in  the  caae  of 
prohibited  preferences,  it  will  not  be  upheld  in  that 
state,  at  least  as  against  resident  creditors. 

Thus  an  assignment  for  creditors  In  TenneeseOi 
with  preferences  contrary  to  the  la  wa  of  Louisiana, 
is  Invalid  as  against  subsequent  attachment  by  a 
Louisiana  creditor.    Beime  v.  Patton,  17  La.  SOOi 

An  assignment  for  creditors  in  another  state  with 
preferences,  contrary  to  the  policy  of  the  law  of 
Missouri,  will  not  be  sustained  there  as  against  res- 
ident attaching  creditors.  Bryan  v.  Brisbin,  86  Mo. 
428, 78  Am.  Dec.  219. 

8o  in  Illinois  resident  attaching  creditors  are  not 
defeated  by  a  prior  voluntary  asslgnmeut  made  in 
another  state,  with  preferences.  Henderson  v. 
Scbaas,  85  HI.  App.  156.   See  Heyer  v.  Alexander* 

And  in  New  Jersey  a  general  assignment  for 
creditors  providing  for  preferences,  which  Is  made 
in  another  state,  will  not  be  recognlaed  as  against 
the  claims  of  persons  domiciled  there.  Van  Wiokle 
V.  Armstrong,  41  N.  J.  Bq.  408;  Kimball  v.  Lee,  40  N, 
J.  Eq.  408;  Vamum  v.  Camp^  18  N.  J.  L.  886, 25  Am. 
Dec.  476. 

As  an  assignment  for  creditors  with  preferences 
nuide  in  New  York  Is  invalid  in  New  Jersey  aa 
against  New  Jersey  creditors,  a  deed  creating  a 
trust  for  creditors,  whioh  is  In  effect  a  general  as- 
signment for  creditors  subservient  to  the  New 
York  assignment,  will  be  also  invalid.  Falrohiid  v. 
Hunt,  14  N.  J.  Bq.  867. 

An  assignment  for  creditors  In  Massachusetts 
will  not  be  enforced  In  the  District  of  Columbia 
against  a  resident  of  the  District  attempting  to 
subject  the  property  therein  situated  to  his  Just 
debts,  when  the  provisions  of  the  assignment  are 
unmistakably  against  the  public  policy  of  the  Dis- 
trict Hoover  v.  Kansas  City  Pkg.  Co.  ZL  Wash.  K 
Bep.  710. 

An  assignment  by  an  insolvent  In  Massaohusetta 
requiring  creditors  to  give  releases  in  order  to  get 
the  benefit  thereof  will  not  defeat  a  subsequent  at- 
tachment In  Maine  by  a  resident  creditor.  Fox  t. 
Adams,  6  Me.  846. 

But  the  decision  Is  based  on  the  general  ground 
that  a  general  assignment  in  another  JurlsdIctloB 
will  not  defeat  attachment  by  a  resident.   Ibid. 
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Long  y.  Forbbst. 
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T.  OaUagher,  144  Pa.  305. 

(e)  The  act  and  warnuot  was  irrelevant  under 
the  decisions  in — 

Harrim>n  y.  Sterry.  9  U.  S.  6  Cranch,  280, 
8  L.  ed.  104;  MUm  t.  Moreton,  6  Binn.  858, 
6  Am.  Dec.  466:  Qreen  y.  Van  BusHrk,  74  U. 
a  7  WaU.  189, 19  L.  ed.  109;  PhUetmv.  Barnes, 
60  Pa.  284;   Warner's  App.  18  W.  N.  G.  606; 


ChemiealNat,  Banky.  TuttU,  17  W.  N.G  416. 
The  Scottish  bankniptcj  acts  canoot  operate 
a  legal  transfer  of  property  of  baokrupis  in 
Pennsylyania  as  against  subsequently  attach- 
iog  creditors  who  are  citizens  of  the  United 
States  though  engaged  in  buduess  in  Gauada, 
and  the  attachment  of  appellants  was  entitled 
to  take  the  fund  attached. 


So  In  Manacbnsetts,  as  affafnst  a  oitiaan  who  ai- 
taebes  property  of  a  nonresident,  a  prior  asstgii- 
ment  lororeditorB.  with  preferences,  in  contraven- 
tieo  of  the  poliey  off  the  laws  of  the  state,  will  not 
be  apheld.  Boyd  y.  Bookport  Steam  Ck>tton  IflUs, 
T  Gray,  40B;  Zipoey  y.  Thompson,  1  Gray,  248. 

Bot  In  J.  IL  Atherton  Co.  y.  Ives,  80  Fed.  Bep. 
806,  it  was  held  that  an  attachment  by  a  local  cred- 
itor haylnff  notloe  of  a  general  assignment  for 
ciedlioia  in  anotiier  state  will  not  be  upheld 
■gainst  the  foreign  assignee,  although  the  assign- 
meat  gives  preferences,  valid  in  the  state  where 
made,  and  which  would  not  be  yoid  In  the  state 
where  the  attachment  was  made  but  which  would 
he  yoidable  there  if  petition  was  filed  therefor 
within  six  months. 

Under  a  state  statute  declaring  that  an  assign- 
ment giying  preferences  sliall  be  absolutely  null 
■nd  yoid,  an  assignment  made  In  another  state  by 
a  dtiaen  of  that  state  will  be  held  altogether  void 
as  to  property  In  the  former  state,  although  it  con- 
forms strictly  to  the  law  of  the  state  in  which  it 
was  made.   Sheldon  y.Blanyelt,lIi.B.  A.  686.  £0  8. 

In  this  case  the  assignment  was  attacked  by  at* 
taohing  creditors. 

As  In  the  Kentucky  case  of  Johnson  y.  Parker,  4 
Buslu  1401,  which  was  In  effect  oyerruled  by  Goflin 
V.  Kelling.  88  Ky.  649.  so  In  UUnois  it  was  held  in 
Heyer  y.  Alexander,  ¥nfra^  that  an  assignment  for 
creditors  made  in  another  state  will  not  defeat  a 
subsequent  attachment  by  resident  creditors. 

This  decision  Is  not  based  on  any  illegality  of  the 
larignment  by  prefereooes  or  otherwise,  but  is 
placed  on  the  broad  ground  that  resident  creditors 
would  be  preferred  to  the  assignee.  It  stands  alone 
in  this  respect  against  the  whole  current  of  de- 
eisiona  elsewhere. 

4.  IXserfrafnatfon  ¥ii  foiwr  of  retfdents. 

It  is  said  In  Heyer  y.  Alexander,  106  HL  88ft,'*Tbat 
the  states  have  the  right  to  discriminate  In  favor 
of  domestic  creditors  and  against  foreign  creditors 
was  fully  recognised  by  the  f ramers  of  the  Pederai 
Oonstitutioo,  and  the  recognition  of  the  principle 
was  one  of  the  grounds  for  providing  f or ageneral 
banlcrupt  act.** 

On  this  question  also  the  court  In  Chafee  y. 
Iburth  Ifat.  Bank  of  New  York,  71  Me.  614, 86  Am. 
Bep.  846i.  admitted  the  force  of  the  objection  that 
•och  a  discrimination  in  favor  of  domestic  ored- 
itora  is  in  conflict  with  the  constitutionai  provision 
for  eqnal  privUeses  and  immuoities  of  oitiaeus,  but 
denied  that  It  was  in  fact  unconstitutional  on  the 
ground  that  such  privileges  and  immunities  did  not 
extend  to  special  privileges  enjoyed  by  citizens  of 
a  state  by  virtue  of  its  local  laws. 

So  in  Vanbusklrk  y.  Hartford  F.  Ins.  Co.,  UOonn. 
MB,  it  was  held  not  to  be  unconstitutional  to  upbold 
an  assignment  (here  of  a  chose  in  action)  against  a 
resideotof  the  state  In  which  it  was  made,  although 
it  was  not  valid  as  against  a  Oonnecticut  creditor 
for  lack  of  notice. 

But  as  to  statutory  transfers  in  insolvency  pro- 
eeedlngs  the  nonresidents  are  allowed  the  same 
privilege  of  attachment  as  residents  if  they  are  not 
residents  of  the  state  in  which  the  insolvency  pro- 
ceedings are  had.  Reynolds  v.  Adden,  186  U.  S.  860. 
ML.ed.86L 
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This  seems  to  be  decided  on  grounds  of  comity, 
and  not  as  a  constitutional  right. 

But  in  Sturtevant  y.  Armsby  Co.  (N.  H.)  July  8L 
1801,  the  court  says  that  while  the  asrtgnment 
might  prevail  as  against  attachment  by  cltlaeos  of 
a  foreign  country,  that  oitlsens  of  another  state  In 
the  Union  haye  a  constitutional  right  to  the  equal 
protection  of  the  laws  with  citizens  of  New  Hamj^ 
shire,  and  attachments  by  the  latter  had  been  up- 
held by  New  Hampshire  decisions  as  against  such 
Insolvency  assignments  in  other  states.  The  court 
does  not  mention  any  distinction  between  volun- 
tary assignments  and  those  made  under  tbe  opera- 
tion of  insolyency  statutes  which  are  inyoluntary. 
6.  jU  to  WifwrtnHAenl  aXUi^limeinl  t/rtAVLon  QtiMtroXHsit 

See  also  preceding  cases  as  to  preferences. 

That  a  general  assignment  in  Pennsylvania  18 
valid  in  Louisiana  as  against  a  garnishment  In  that 
state  Is  held  In  CJulted  States  v.  Bank  of  United 
States,  8  Bob.  (La.)  868.  In  this  case  the  attaching 
creditor  was  the  United  States. 

As  to  nonresidents  who  are  not  residents  of  the 
state  in  which  tbe  assignment  was  made  the  de- 
cisions dilfer. 

Some  courts  deny  them  the  same  remedies  as 
against  the  assignment  which  are  allowed  to  rest- 
dents. 

Thus  in  Indiana  the  rights  of  a  nonresident  cred- 
itor to  attach  property  must  be  regarded  by  the 
courts.  In  tbe  absence  of  legislation  to  tbe  con- 
trary, as  in  all  respects  the  same  as  those  of  resi- 
dent creditors.  Gatlin  v.  WUcox  Silver  Plate  Go.  8 
L.K.A.62,U8Ind.477. 

In  this  case  the  attachment  was  in  conflict  with  a 
genera]  assignment  to  receiver  in  a  third  state 
under  a  creditor's  bllL 

So  in  Sheldon  v.  Blanvelt,  1  L.  B.  A.  68S,  28  S.  a 
468,  it  is  held  that  a  nonresident  has  the  same  right 
to  an  attacbment  as  against  an  invalid  foreign  as- 
signment that  a  resident  would  have. 

In  this  case  the  assignment  contained  preferences 
which  were  prohibited  by  express  statutory  pro- 
vision in  South  Garolina  where  the  attachment  was 
made. 

And  an  assignment  with  preferences  made  in 
Tennessee,  which  is  against  the  policy  of  Georgia 
laws.  Is  not  valid  in  Georgia  as  against  subsequent 
attachment,  although  all  the  attaching  creditors 
are  nonresidents,  some  of  them  being  residents  of 
Tennessee.  Strieker  y.  Tinkbam,  86  Oa.  176, 80  Am. 
He^  280;  Mason  v.  Strieker,  87  Ga.  862. 

In  this  case  the  assigned  property  was  all  in 
G^eorgia.  The  court  held  also  that  it  would  not  re- 
form thcBssifrnmentby  eliminating tftie  Illegal  pro- 
visions.   Strieker  v.  Tinkham,  9Mpra> 

But  In  most  cases  nonresident  creditors  are  de- 
nied the  right  to  defeat  an  assignment  which  is 
valid  where  It  was  made  although  not  In  accord- 
ance with  tbe  law  of  tbe  forum. 

Tbus  in  Illinois  as  assignment  for  creditors  with 
preferences  by  a  nonresident  at  his  domioil,  which 
Is  valid  by  tbe  law  of  that  state,  will  be  sustained 
in  another  state  where  such  preferences  are  pro- 
hibited, as  against  creditors  of  a  third  state  who 
seek  to  attach  tbe  debtor's  property.  Ifay  y.  First 
Nat.  Bank  of  Attleboro.  128  IlL  651,  reversing  on 
rehearing  7  ^est.  Rep.  68L 

So  in  Kentucky  an  assignment  for  creditors,  valid 
I  in  the  state  where  made,  although  containing  pref- 


Pbhhbtltahia  BvnaaiM  Ooubt. 
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Harrison  ▼.  Sterry,  Ormn  t.  Van 
and  Warner^i  App,  $vpra. 

The  assigDee  or  bankrupt  aeqaestrator  of 
foreign  debtors  baa  no  rigbt  to  withdraw  the 
debtor's  effects  from  this  country  until  our 
own  citicens  are  satisfied. 

Milns  Y.  Aforeton^  $upra. 

The  defendants  having  failed  to  comply  with 
the  laws  of  this  state,  have  no  standing  in  court. 


Purdon'sDig.  p.  122,pL  14,  ActXay  8,  ISIVi. 

If  this  is  not  done,  a  foreign  attachment  will 
bind  the  property. 

Phil»n  V.  Bame$,  Ormn  v.  Van  Btukirk, 
Warner'i  App.  and  Chemical  Nait.  Bank  v. 
luUU,  iupra. 

Afe$9r$.  John  R*  Bead  and  Silas  W. 
Pettit*  for  appellees: 

Appellants  agreed  that  the  oertiflMl  copy  of 


erenoes  oontrary  to  the  laws  of  another  state,  may 
be  upheld  In  the  latter,  where  there  are  no  resideat 
oreditors.    Matthews  v.  Lloyd,  89  Ky.  6Eift. 

And  Id  Maisachusetts  a  voluntary  asgignment 
made  in  another  state  wiU  be  upheld  as  against  at- 
taching' creditors  of  a  third  state,  if  valid  where  it 
was  made,  although  It  makes  prefereuoes  which  are 
not  allowed  by  the  policy  of  the  law  of  the  forum. 
Frank  v.  Bobbltfc,  166  Mass.  112. 

8o  in  Michigan  an  aasignment  for  creditors  made 
tn  another  state  will  be  enforced,  unless  opposed 
to  some  positive  enactment,  or  the  policy  of  the 
laws  of  the  forum.  Butler  v.  Wendell,  67  Mich.  62, 
66  Am.  Rep.  880. 

In  this  case  It  was  attacked  by  dtsens  of  a  third 
state  in  a  gamisbment  proceeding. 

In  Missouri  also  an  assignment  In  New  York, 
valid  by  the  laws  of  that  state,  will  be  tipheld  as 
against  nonresidents  of  that  state,  and  some  of 
them  residents  of  New  York  who  ask  to  have  assets 
in  that  state  marshaled  and  a  pro  raJta  share  dis- 
tributed to  them  In  pnyment  of  a  Judgment,  which 
does  not  constitute  a  lien  on  the  property  of  the 
insolvent  Thurston  v.  Rosenfleld,  4i  Mo.  474,  97 
Am.  Dec  851. 

And  a  trust  assignment  In  Rhode  Island,  which 
has  been  held  invalid  in  that  state  on  account  of 
a  prior  assignment,  may,  nevertheless,  be  upheld 
in  Missouri  as  against  attachment  by  a  Massachu- 
setts creditor,  after  the  delivery  of  the  deed  in  the 
state  in  which  it  was  made.  First  Nat.  Bank  of 
Attleboro  v.  Hughes,  10  Mo.  A.pp.  7. 

Fallureto  record  in  Ck>nnecticut  an  assignment 
made  in  Ohio  docs  not  leave  a  debt  in  Coonecticut 
subject  to  attachment  by  a  Pennsylvania  creditor. 
Atwood  V.  Protection  Ins.  Go.  14  Conn.  666. 

The  court  in  this  case  distinguishes  the  case  of 
Bichmondville  Mfg.  Go.  v.  Prall,  9  Conn.  489,  in 
which  an  assignment  made  in  another  state,  with 
prererences,  was  held  Invalid  as  to  shares  of  stock 
in  Connecticut  as  agaiost  a  subsequent  attachment 
and  sale  in  the  state  where  the  assignment  was 
made.  There  was  also  in  that  case  a  failure  to  re- 
cord the  aasignment  as  required  by  Oonnecticut 
law.  The  latter  case  distinguishes  this  by  reason  of 
the  difference  in  the  nature  of  the  property  in- 
volved in  the  two  cases,  regarding  the  shares  of 
stock  as  particularly  subject  to  the  local  law. 

Again  in  New  Jersey  an  assignment  for  creditors 
made  in  another  state  with  preferences  and  valid 
In  that  state  will  be  invalid  only  ns  to  resident  cred- 
itors.   Oreen  v.  WalUs  Iron  Works,  40  N.  J.  Bq.  48. 

So  in  a  federal  court  an  assignment  for  creditors 
valid  in  another  state  where  it  was  executed  will  be 
held  valid  save  as  it  conflicts  with  the  rights  of 
resident  creditors  and  will  defeat  garnishment  by  a 
resident  of  a  ttiird  state.  Schuler  v.  Israel,  27  ITed. 
Bep.86L 

An  assignment  for  creditors  in  New  York  will 
not  be  held  in  Vermont  to  be  valid  against  an  at- 
taching creditor  who  had  not  been  notified  of  the 
assignment,— at  least,  where  it  is  not  shown  that 
such  creditor  is  a  dtisen  of  New  York,  and  that  the 
law  of  New  York  on  the  subject  differs  from  that 
of  Vermont.    Ward  v.  Morrison,  36  Vt.  698. 

So  in  Vermont  a  change  of  possession  to  the  as- 
signee Is  held  necessary  to  defeat  an  attachment  of 
personal  property  in  that  state,  even  as  to  non- 
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residents,  although  such  change  of  possession  was 
not  necessary  by  the  laws  of  another  state  in  which 
the  assignment  was  made.  Bloe  t.  Ctonrtis,  SB  Y^ 
460. 

^  AMto  attdfl^aiene  orMKton  twfdfng  4i»  Vit  9taU 
where  the  assCymaent  lOos  mods. 

As  to  oftlflens  of  the  state  in  which  an  aaslgnnient 
for  creditors  is  made,  it  is  generally  held  that  the 
assignment  will  defeat  their  subsequent  attaoh- 
ment  of  personal  property  in  another  state.  Whip- 
ple V.  Thayer,  16  Pick.  26.  fSH  Am.  Dec  6S6;  Daniels 
V.  Williard,  16  Pick.  86:  Burlock  v.  Taylor,  16  Pick. 
886;  Chartres  v.  Oaims,  reported  in  footnote  in  6 
Oow.  678;  Woodward  v.  Brooks,  8  L.  B.  A.  702.  US 
111.222. 

Thos  it  is  said  the  execution  of  foreign  assign- 
ments for  creditors  will  be  enforced  by  New  Jer- 
sey courts  as  a  matter  of  comity,  except  when  it 
would  injure  its  own  citizens.  Halsted  v.  Straus, 
82  Fed.  Rep.  279. 

in  this  case  New  York  creditors  sought  by  attach- 
ment in  the  federal  court  in  New  Jersey  to  defeat 
a  New  York  assignment. 

And  an  attachment  by  a  nonresident  will  not  be 
upheld  as  against  a  prior  assignment  for  creditors 
in  the  state  in  which  he  resides  to  an  assignee  who 
resides  in  the  state  where  the  suit  is  brought.  Bene- 
dict V.  Parmenter,  Itf  Gray,  88. 

So  an  assignment  for  creditors  passes  to  the  as- 
signee the  title  to  personal  property  in  another 
state,  at  least  as  against  residents  of  the  ntate  in 
which  the  assignment  is  made,  and  in  which  the 
action  is  brought.  Cramton  v.  Valido  Marble  Go.  1 
L.B.  A.t20,60Vt.28L 

An  assignment  for  creditors  in  another  state  iS 
valid  as  against  a  citizen  of  that  state  to  defeat  his 
subsequent  trustee  process  after  notice  of  the  as- 
signment. Martin  v.  Potter,  U  Gray,  87.  71  Am. 
Dec.  689;  Bholen  v.  Cleveland,  6  Mason,  174. 

An  assignment  for  creditors  made  in  another  state 
where  it  was  valid  will  pass  the  title  to  personal 
property  in  Pennsylvania  as  asrainst  residents  of 
the  state  in  which  the  assignment  was  made,  al- 
though the  assignment  is  not  recorded  as  required 
by  the  Pennsylvania  laws  in  respect  to  assignmenta 
made  in  that  state.  Bacon  v.  Home,  2  L.  B.  A.  866, 
128  Pa.  462. 

So  an  assignment  in  Pennsylvania  is  held  in  Ken- 
tucky to  be  valid  against  subsequent  attachment 
by  Pennsylvania  creditors  who  have  knowledge  of 
the  assignment,  although  it  is  not  recorded  in  Ken- 
tucky.   Forepaugh  v.  Appold,  17  B.  Mon.  63& 

So  an  assignment  (hereof  a  chose  in  action  and 
not  a  general  assignment)  made  in  New  York  was 
held  valid  In  Conneotlout  as  against  a  New  York 
creditor,  although  it  would  be  valid  as  against  a 
Oonnecticut  creditor  because  no  notice  had  been 
given  as  required  by  Oonnecticut  law.  Tan  Bus- 
kirk  V.  Hartford  F.  Ins.  Go.  14  Oonn.  688. 

So  an  aasignment  for  equal  benefit  of  oredltori 
made  in  South  Oarolina  is  upheld  in  Georgte  as 
against  an  attachment  of  personal  property  by  a 
Georgia  creditor.   Miller  v.  Kemaghan,  66  Ga.  166. 

A  New  York  assignment,  valid  there  without 
notice,  will  be  upheld  in  Bhode  Island,  at  least  as 
against  New  York  creditors  who  bring  garnish- 
ment hi  Bhode  Island.   Noble  v.  6mlth«  6  B.  1. 4il 
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the  Ml  ABd  wamnt  ihoold  be  admitted  In  evi- 
denoe.  The  fact  itself  is  proved;  its  effect  on 
the  rigbts  of  the  attacbiD|[^  creditors  is  the  only 
real  qneatioD  is  the  case.  The  refusal  of  the 
court  to  strike  it  oat  is  not  the  aabject  of  ex- 
ception or  review  in  this  case. 

United  8iate»  TeUg,  Co.  y.  Wenger,  66  Pa. 
202,  08  Am.  Dec.  761. 

A  transfer  of  property  in  inviium  ia  inopera- 


tive per  te  beyond  tlie  territorial  limits  of  the 
govern  men  t  under  whose  laws  the  transfer  is 
made.  Nevertheless,  upon  principles  of  in- 
ternational comity  the  coarts  will  recogpiize 
such  transfer  and  give  effect  thereto  where  no 
rights  of  creditors  are  concerned. 

Hibemia  Nat.  Bank  v.  Lacombe,  81  Hun, 
176;  Holmes  Y.  Remeen,  20  Johns.  259,  11  Am. 
Dec.  269;   WittitU  y.  Waite,  26  N.  Y.  684; 


And  a  New  Yoik  assign  ment  vahd  in  that  state, 
allhoufrh  not  filed  in  Vermont,  as  nsquired  by  Ver- 
moDt  law.  Is  sufficient  to  defeat  a  subsequent  gar- 
DiBhmeat  In  Vermont  by  a  New  York  creditor. 
Hanf  ord  v.  Paine,  8B  Vt.  448, 78  Am.  Deo.  688. 

But  the  ooort  m  this  case  declared  that  It  was  not 
willlog  to  place  Its  decision  upon  the  narrow 
ground  of  the  reaidenoe  of  the  attaching  creditor, 
but  that  an  assignment  In  another  stHte  would  pass 
perBonal  property,  unless  its  operation  Is  limited 
or  restrained  by  local  law  or  policy.    IMd. 

And  In  Wisconsin  a  voluntary  assignment  ta 
Rhode  iFland  was  held  sufficient  to  transfer  a  claim 
against  a  Wisconsin  debtor  as  against  a  subsequent 
attachment  by  a  Rhode  Island  creditor,  with  no- 
tice.   Mowry  v.  Croclcer,  8  Wis.  828. 

A  Minnesota  assignment  for  creditors  was  held 
to  that,  stale  to  pass  personal  property  in  Wiscon- 
sin so  as  to  sustain  an  action  by  tbfi  assignee  In 
Minnesota  for  conversion  against  a  Minnesota 
creditor,  who  has,  after  the  assignment,  sold  the 
property  upon  execution  in  Wisconsin.  Obvey  v. 
Cutier,  (Minn.)  Bept.  8, 1888. 

A  voluntary  cession  of  property  by  a  Louisiana 
debtor.  Including  real  estate  in  MIssiSBippl,  which  Is 
perfected  by  a  judge^s  order  before  attachment 
proceedings  by  a  citizen  of  Louisiana  are  begun  in 
Mississippi,  will  be  valid  In  Louisiana  to  defeat 
such  attachment,  and  the  attaching  creditor  being 
within  the  Jurisdiction  of  the  court  may  be  com- 
pelled to  deliver  the  proceeds  obtained  by  him 
from  hJs  attachment  to  the  Louisiana  syndic  Hay- 
den  V.  Yale,  45  La.  Ann.  — 

Ab  against  nonresident  attaching  creditors,  who 
are  domiciled  tn  the  state  where  the  voluntary 
assignment  for  creditors  was  made,  the  fact  that 
preferences  were  given  thereby,  which  is  contrary 
to  the  policy  of  the  state  in  which  the  attachments 
are  made,  will  not  defeat  the  assignment.  JulUiaitl 
V.  May,  180  111.  87;  Lipman  v.  Linlr.  SO  DL  App.  808; 
Bgbert  v.  Baker,  68  Gonn.  819;  BIchardson  y.  Lea- 
vitt,  1  La.  Ann.  480, 45  Am.  Deo.  90;  Moore  v.  Bon- 
neU,  81N.  J.  L.  90;  Tram  y.  Kendall,  187  Mass.  888. 

And  an  assignment  for  creditors  In  another  state 
with  preferencea,  which  are  valid  In  that  state,  will 
be  upheld  in  New  Jersey  against  a  subsequent  at- 
tachment by  a  firm  doing  business  in  the  state 
where  the  assignment  was  made,  although  one 
member  of  the  firm  Is  a  resident  of  New  Jersey. 
Halsted  v.  Straus,  88  7ed.  Rep.  880. 

On  the  other  hand  an  assignment  In  Pennsylva- 
nisu  with  preferences,  which  were  contrary  to  the 
policy  of  the  laws  In  Delaware,  was  not  upheld  In 
Delaware  against  garnishment  by  a  Pennsylvania 
eveditor.    Mayberry  v.  Shlder,  1  Harr.  (Del.)  818L 

Efeet  €f  amignee^  poisessioii. 

There  Is  no  conflict  as  to  the  proposition  that  an 
assignment  for  creditors  made  m  another  state 
will  be  upheld.  If  It  has  been  executed  by  a  trans- 
fer of  possession  to  the  assignee. 

Thnsm  lV>rbes  v.  Scannell,  18 OaL 8tt,  It  Is  held 
that  the  title  to  personal  property,  of  which  actual 
poHeeslon  has  been  taken  by  assignees  for  credit- 
on  m  a  foreign  country,  will  remain  vested  in 
them  on  the  arrival  of  the  property  in  this  country. 

And  an  assign  men  t  for  creditors  execu  ted  In  Can- 
ada, which  was  valid  there,  will  be  upheld  m  New 
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York  as  against  residents  of  Oanada,  who  subse- 
quently attach  the  debtor*s  property  in  New  Tork, 
after  the  assignees  have  taken  possession  m  that 
state,  although  the  assignment  did  not  conform  to 
the  law  ot  New  York.  Ookerman  v.  Groas,  40  Barb. 
485,  affirmed  In  Ookerman  v.  Cross.  64  N.  Y.  20. 

So  an  uesignment  In  another  state  Is  effectual  to 
pass  to  the  assignees  a  valid  title  to  assets  of  which 
they  take  possession  before  an  attaohmentu  How- 
ard Nat.  Bank  v.  King,  10  Abb.  N.  C.  818;  Cook  v. 
Van  Horn,  81  Wis.  291. 

A  voluntary  assignment  with  preferences  made 
In  Utah  where  it  is  valid  will  be  upheld  In  Idaho, 
when  the  assignee  has  taken  possession  of  property 
In  that  state,  as  against  a  subsequent  attachment, 
although  in  Idaho  the  statutes  prescribe  that  as- 
signments shall  be  made  without  preferences.  Bar- 
nett  V.  Kinney,  147  CJ.  8. 478, 87  Lb  ed.  847,  reversing 
2  Idaho,  706. 

So  in  a  New  Jersey  case  the  assignee  under  a  for* 
elgn  sBsignment  wss  held  to  be  entitled  to  a  certain 
part  of  the  property  levied  on  which  had  been 
actually  transferred  to  the  assignee  before  levy 
although  the  assignment  contained  preferences 
against  the  policy  of  New  Jersey  law.  Yamum  v. 
camp,  18  N.  J.  L.  325, 25  Am.  Dec.  478. 

An  assignment  for  creditors  In  New  York,  al- 
though containing  preferences,  when  accompanied 
by  delivi  ry  of  the  property.  Is  valid  as  against  a 
subsequent  attachment  in  Loulslsna  by  a  New 
York  creditor.  Whitenrlght  v.  Leavltt,  4  La. 
Ann.  861. 

And  a  valid  New  York  assignment  for  'creditors 
containing  preferences,  although  such  preferences 
are  not  upheld  by  Pennsyl\*anla  law,  under  which 
such  a  provision  will  be  disregarded,  will  be  up- 
held in  Pennsylvania  against  an  atmchment  of  the 
property  while  It  was  In  the  hands  of  an  agent  of 
the  assignee.   Law  v.  Mills,  18  Pa.  186. 

So  assignees  in  a  Rhode  island  assignment  who 
have  mken  poasesslon  of  personal  property  in 
Massachussetts  can  maintain  trover  In  Khode 
Island  against  a  Massachusetts  deputy  sheriff  who 
took  the  property  from  them  in  attachment  by  a 
Massachusetts  creditor,  although  It  was  claimed 
that  the  Bhode  Island  asslfrnment  was  not  vulid  In 
Masbachusetts.    Hunt  v.  Lathrop,  7  B.  1. 58. 

An  assignment  for  creditors  In  Ohio,  if  not 
against  the  public  policy  of  Indiana,  is  valid  as  to 
personal  property  in  the  latter  state,  where  pos- 
seaslon  has  been  taken  by  the  assignee,  and  subse- 
quent attachment  is  thereby  defeated.  Schroder 
V.  Tompkins,  68  Fed.  Bep.  878. 

See  alsoasto  possesaion  by  assignee  in  insolvency, 
infrot  Mead  v.  Dayton,  28  Conn.  88b 

The  garnishment  of  an  assignee  is  within  the 
same  principle,  presupposing  his  possession. 

A  trustee  in  an  assignment  for  creditors  made 
in  another  state  in  which  It  Is  valid,  although 
containing  preferences  contrary  to  the  policy  of 
the  laws  of  Massachusetts,  will  not  be  liable  in 
Massachusetts  to  trustee  process  to  reach  funds  in 
his  hands  arising  from  the  sale  of  property  under 
the  assignment  In  the  state  where  it  was  made. 
Cragin  v,  Lamkln,  7  Allen,  806. 

A  oitisen  of  the  state  who  Is  made  the  assignee 
In  an  assignment  for  creditors  in  another  state, 
which  Is  there  valid,  cannot  be  charged  at  his  dom- 
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StOTj,  Confl.  L.  S  420;  M^ne  ▼.  Moret&n,  0 
Birtn.  858.  «  Am.  Dec.  466;  Upton  v.  Hubbard, 
28  Conn.  274,  78  Am.  Dec.  670. 

And  even  though  there  be  creditors  where 
the  rights  of  domestic  creditors  are  not  con- 
ceroed  aod  the  parsaiDg  creditors  are  not  citi- 
zens of  the  state  whose  process  is  invoked,  the 
courts  thereof  will  not  sustain  their  claim  in 
preferenoe  to  that  previously  acquired  by  a  re- 


ceiver, trustee,  or  assignee  obtaining  title  no* 
der  the  laws  of  another  state,  but  the  transfer 
will  be  given  the  same  force  and  effect  as  ia 
the  state  under  whose  statute  it  was  made. 

Merriek^s  Bttate,  5  Watts  &  S.  9;  /Antrif  v. 
ffaU,  2  Watts  &  8.  181,  88  Am.  Dec.  495; 
Smith'iApp.  104  Pa.  881;  Bentfep  v.  WhitU- 
more,  19  N,  J.  Eq.  462,  97  Am.  Dec.  671; 
Jioore  y.  BonnsU,  81  N.  J.  L.  90;  8ander$onv, 


foil  with  trustee  process  in  favor  of  another  dti- 
zeo  ot  the  state,  but  Is  bound,  as  well  in  conscieofe 
as  by  law,  to  execute  bis  trust  aooording  to  the 
terms  of  the  oonveyanoe  under  which  he  took  the 
property.  The  legal  fiction  that  personal  property 
follows  the  person  cannot  be  Invoked  to  make 
property  which  be  has  not  brought  Into  the  state 
subject  to  such  attaotamenti  Wales  v.  Alden,  S3 
Pick.  24S;  Martin  v.  Potter,  11  Oray,  87,  71  Am. 
0ec.  689. 

Ad  asplgnee  for  creditors  in  Louisiana  cannot  be 
charged  there  as  garnishee  by  a  creditor  who  re- 
sides In  a  state  where  an  assignment  for  creditors 
was  made  If  the  assignment  Is  valid  In  the  state 
where  it  was  made.  Dord  v.  Bonnaff6e,  6  La.  Ann. 
668,  fi4  Am.  Dec  578. 

bb.  ArnignrMnlt  under  insoloenev  statutea; 

L  In  oenordl. 

In  some  cases  it  does  not  clearly  appear  whether 
the  assignment  in  question  was  properly  regarded 
as  voluntary,  or  whether  It  was  made  under  a  stat- 
ute which  required  a  transfer  of  property  by  the 
insolvent,  or  as  In  the  case  of  Barth  v.  Backus, 
pro«*lded  for  a  dtecharge  of  the  debts  of  creditors 
who  accepted  the  benefits  of  the  assignment. 

But  it  is  believed  that  most  cases  under  this  sub- 
division are  fairly  to  be  regarded  as  within  the 
latter  class. 

In  Smith  v.  Chicago  ft  N.  W.  B.  Go.,  88  Wis.  267, 
an  assignment  in  New  York  by  an  insolvent  debtor 
of  all  bis  property  to  avoid  a  commitment  to 
prison,  made  while  he  was  under  arrest,  was  held 
valid  in  Wisconsin  to  defeat  a  subsequent  action  by 
such  debtor  In  that  state  upon  a  debt  included 
within  the  assignment. 

In  this  case  the  court  declares  that  the  assign- 
ment was  made  by  the  owner  of  the  property  him- 
self«  and  does  not  discuss  the  question  of  the  effect 
of  the  statute  requiring  suQh  transfer  m  order  to 
obtain  his  discharge  from  arrest:  but  there  was  no 
question  in  the  cuse  as  to  the  rights  of  any  Wlaoon- 
Biu  creditor. 

But  an  assignment  to  trustees  In  proceedings 
against  absconding  debtors,  under  a  statute  in  the 
nature  of  a  bankrupt  law,  being  in  invUum^  will 
not  transfer  to  the  trustees  the  title  to  property 
which  the  debtor  has  taken  with  him  into  another 
state  so  as  to  defeat  a  transfer  there  In  payment  of 
a  debt,  and  the  fact  that  the  property  Is  subse- 
quently brought  back  into  the  former  state,  of 
which  the  transferee  as  well  as  the  debtor  was  a 
resident,  wiU  not  defeat  the  title  of  the  latter. 
Johnson  v.  Hunt,  28  Wend.  87. 

The  rule  that  transfers  or  assignments  of  per- 
sonal property  are  governed  by  the  law  of  the 
owner*8  domicil,  unless  contrary  to  the  statute  or 
policy  of  the  state  where  the  property  is  situated, 
applies  only  to  voluntary  transfers  or  assign- 
ments, which  rest  essentially  on  contract,  and  not 
to  assignments  by  operation  of  law,  or  made  under 
legul  compulsion.  Cutlln  v.  Wilcox  Silver  Plate 
Co.  8  L.  a.  A.6S,  US  Ind.  477. 

That  an  assignment  by  operation  of  the  law  of 
another  state  does  not  operate  as  against  citizens 
of  the  torum  upon  a  debt  or  right  of  action  in  the 
latter  Jurisdiction  was  held  in  respect  to  the  inter- 
vention of  commissioners  appointed  in  liquidation 
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under  the  Uwe  of  Louisiana  in  an  attachment  suit 
in  New  York.  HIbemla  Nat.  Bank  v.  Laoombe,  84 
N.  Y.  887, 38  Am.  Bep.  618. 

An  assignment  for  creditors  made  in  another 
state,  referring  to  a  statute  which  contains  an  in- 
valid provision  in  the  nature  ot  a  bankrupt  law» 
will  not  be  held  invalid  merely  because  of  such 
reference  to  the  statute,  as  the  presumption  is  that 
the  assignor  knew  the  law  and  intended  to  make 
simply  a  voluntary  assignment.  Boese  v.  King,  78 
N.  Y.  471. 

The  fact  that  an  assignment  for  creditors  made 
In  another  state  was  made  under  a  statute  will  nd 
prevent  its  operation  outside  of  the  state,  if  the 
statute  was  merely  an  affirmance  of  the  common 
law  upon  the  subjeot.  Butler  v.  Wendell,  07  HIeh. 
68.  68  Am.  Rep.  888. 

But  an  assignment  pursuant  to  statute  which, 
although  voluntary,  is  made  to  procure  a  release 
of  debts  under  the  provisions  of  the  statute,  can 
have  no  legal  operation  in  another  state  as  against 
an  attachment  of  property  there.  McClure  v. 
Campbell.  71  Wi<i.  860. 

In  this  case  the  court  says:  **  We  think  the  ques- 
tion Is  not  affected  by  the  fact  that  the  property 
when  seized  was  In  the  podsosston  of  the  assignee^ 
or  that  the  attaching  creditor  is  a  resident  of  the 
state  in  which  the  Insolvency  or  bankruptcy  pro- 
ceedings were  bad.**   IMd. 

1L  A%to  rtMidmnt  eredUors. 

The  decisions  generally  agree  in  holding  that  m 
to  resident  creditors  the  courts  will  not  uphold  In- 
solvency transfers  by  operation  of  law  in  another 
state. 

In  Ball  V.  Boardman,  14  N.  H.  88,  a  general  in- 
solvency assignment  In  Massachusetts  was  held  to 
pass  title  to  personal  property  in  New  Hampshire 
so  far  as  to  defeat  a  subsequent  garnishment  by 
the  holder  of  a  note  which,  at  the  time  of  the  assign- 
ment, was  owned  and  held  in  Massachusetts,  and  on 
which  suit  wasjtben  pending  in  Massachusetts,  but 
which  had  been  afterwards  transferred*  overdue, 
to  a  person  in  New  Hampshire. 

The  court  regarded  the  Massachusetts  discbarge 
in  insolvency  as  applicable  to  this  note,  and  that 
the  New  Hampshire*  creditor,  taking  It  overdue, 
was  subject  thereto.    Hall  v.  Boardman.  gugtrcu 

In  Dunlap  v.  Rogers,  47  N.  H.  281,  93  Am.  Dec 
433,  the  court  recognizes  the  fact  that  its  earlier  de- 
cisions as  to  the  effect  of  the  Massachusetts  In- 
solvency la^'S,  so  far  as  It  concerns  the  discharge 
of  debts  to  nonresidents,  are  overruled  by  decisions 
of  the  Supreme  Court  of  the  United  States,  and 
decides  that  garnishment  by  a  resident  creditor  is 
not  defeated  by  a  prior  insolvency  assignment  in 
Massachusetts. 

To  the  same  effect  Is  Balton  v.  Currier,  40  N.  H. 
237,  holding  that  attachment  by  a  New  Hampshire 
creditor  Is  not  defeated  by  insolvency  proceedings 
In  Massachusetts. 

So  an  assignee  appointed  in  insolvency  proceed- 
ings In  Vermont  has  no  right  in  New  Hampshire 
to  assets  of  the  estate  as  against  attaching  creditors 
in  that  state,  who  have  not  recognized  the  insolv- 
ency proceedings,  or  become  estopped  to  contest 
their  validity.  Perley  ▼.  Mason,  64N.  H.  6s  Oar* 
bee  V.  Mason,  Id.  Ui 
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Bra^mrd^  10  N.  H.  265;  Bc^  t.  Atlantie,  M. 
^  O.  R.  Co.  86  Pa.  291;  Perkim  y.  Glfar 
Bpring  Paver  Co,  42  PbUa.  Leg.  Int.  297;  Bacon 
▼.  Home,  2  L.  R  A.  855. 128  Pa.  452;  Chemi- 
cal ^oL  BttnkY.  TwUU,  17  W.  N.  O.  415. 

The  appellants  claim,  howeTer,  that  they 
eome  wHbin  the  exception,  and  that  they  are 
American  citizens  and  hence  entitled  to  pro- 
tection.   They  have  both  resided  in  Canada 


for  twenty-five  years  and  enraged  in  hnsiness 
there,  but  claim  to  be  regarded  as  Amolcan 
citizens  because  they  have,  or  claim  to  have, 
retained  their  citizenship. 

For  the  purposes  of  this  case  they  have  no 
title  to  be  so  regarded.  A  man's  status  for  the 
purposes  of  trade  is  not  determined  by  his  cit- 
izenship, but  by  bis  domicil. 

WMeM  ▼.  Parker,  8  Sumn.  698;  LMng&Um 


An  tnaolTenoy  asriflrnmeot  by  oiBeeiB  of  the  law 
will  not  affeot  the  title  to  personal  property  in  an- 
oicber  state  as  afiralost  an  attaohment  by  a  resident 
Feloh  v.Bugbee.  48  Me.  9, 77  Am.  Deo. 


■irnee  voder  Ganadian  tosolveoey  law  does 

title  to  promiflsory  notes  to  Mlohiiran,  wbtoh 

»ver  been  In  Oanada,  and  wbioh  the  iosolvent 

himself  asBlffned.    Wood  v.  Parsons,  27 

mduifls^ 

Bat  a  sebeme  of  arrangement  of  ttae  affairs  of  an 
emliarraaaed  corporation  in  Oanada,  under  a  Can- 
statute  which  Is  valid  to  Oanada  as  to  noo- 
itins  bondholders  within  that  domioion,  will 
be  upbeld  in  this  country  also  In  respect  to  citizens 
of  the  United  States.  Canada  Southern  B.  Cb.  v. 
Gebbard.  100  U.8.587,S7L.  ed.  lOBO. 

&  As  to  resldsntfof  sto^e  whtr^  InMveney  trarufar 

1000  mode. 

As  to  eredtton  who  reside  to  the  state  in  which 
Clie  iDSOlveney  proceedings  were  had  the  courts  of 
other  states  are  quite  generaDy  toclined  to  hold 
the  pvooeedlngs  effectual,  contrary  to  McOlure  v. 
Ckmpbell,  71  Wfs.  WK  and  to  harmony  with  Long 


80  a  ganiishment  io  Fennsylvania  by  a  Mary- 
Isnci  creditor  is  held  subject  to  pending  insolvency 
lirooeedings  to  Maryland.  MulUken  ▼.  Aughin- 
bsugrb^  1  Peor.  A  W.  117. 

liikewlse  a  gamlnhment  in  MiSBouri  by  a  Louis- 
taiia  creditor  is  held  to  be  defeated  by  insolvency 
proceedings,  and  the  appointment  of  a  syndic  for 
the  debtor  in  Louisiana.  Btoer  v.Beete,8SMo.840, 
«AxD.  De&isa 

But  In  Ounneotlout  tt  is  held  that  Maasachusetts 
Insol'venoy  proceedlnga  will  not  bar  an  attaohment 
in  Ojoneoticut,  although  by  a  Massachusetts  cred- 
ttor.    Upton  V.  Hubbard,  2B  Conn.  274, 78  Am.  Dec. 

ca 

In  Sooth  Boston  Iron  Oo.  v.  Boston  Looomotlre 
Wor  tes.  U  Me.  685.  it  Is  held  that  an  insolvency  as- 
algniaent  In  Massachusetts  will  not  defeat  a  pend- 
fag  garnishment  to  Maine,  by  a  Massachusetts 
epsditor. 

On  the  other  hand,  to  Hoag  v.  Hunt,  21 N.  H.  lOS, 
It  wma  held  that,  as  against  a  citizen  of  Massachu- 
setts, an  Insolvanor  ssslgnmentin  that  state  would 
defeat  snbaequent  garnishment  in  New  Uampebire, 
sayiog:  **  Whatever  deljt  the  trustee  owed  the  de- 
fendants passed  by  the  assignment  to  the  assign- 


See  Infra^  1, 0.  S.  as  to  bankruptcy  oases  in  which 
the  same  difference  of  decisions  appears:  also  ntpro, 
I,  a,  flL  In  respect  to  voluntary  assignments  as  to 
which  the  cases  generally  agree  so  far  as  respects 
ecedltoES  residing  where  the  assignments  were 


But  where  a  Massachusetts  creditor  made  an  at- 
ta«dimeot  In  New  Hampshire,  It  was  held  that  sub- 
sequent attaching  creditors  to  New  Hampshire 
oooJd  not  be  granted  their  application  to  have  the 
salt  by  the  Maasachusetts  creditor  oontinoed  to 
order  tn  allow  the  debtor  to  obtain  his  discharge 
to  Maarachusetts,  so  as  to  remove  the  Maasachu- 
lettB  rfeditor  out  of  the  way  of  resident  creditors. 
Kidder  r.  Tufts.  48  N.  H.  12& 

Asnignees  to  tosolveney  of  a  Masnchusetts  debt- 

2S  L.R.  A. 


or  may  have  an  Injunction  against  another  oltlaen 
of  that  state  to  prevent  him-f  rom  proceeding  with 
an  attaohment  by  process  of  gamMiment  in  an- 
other state  obtained  before  the  assignment  in  In- 
solvency, but  with  knowledge  of  actual  tosolveney 
and  with  intent  to  obtain  a  preference  over  other 
resident  creditors.  Cuimtogtiam  v.  Butler,  142 
Mass.  47, 66  Am.  Rep.  067. 

And  an  injunction  against  a  ottlsen  of  the  state 
to  prevent  his  obtaining  a  preference  over  other 
creditors,  contrary  to  tiie  insolvent  laws  of  the 
state,  by  attachment  to  another  state,  does  not 
violate  constitutional  pro  visions  as  to  the  full  faith 
and  credit  of  judicial  proceedings  In  other  sutes. 
orss  to  equal  privileges  and  immunities  of  olti- 
sens.  Oole  v.  Cunningham,  183  U.  S.  107, 83  L.  ed. 
688. 

But  a  sale  of  a  claim  against  one  who  is  in  fact 
insolvent,  while  a  suit  by  attaohment  instituted  by 
the  creditor  is  pending  in  another  state,  made  to  a 
nonresident,  with  all  rights  acquired  by  the  at- 
tachment, for  the  purpose  of  acquiring  an  advan- 
tage over  other  creditors  and  to  avoid  an  to  junc- 
tion against  prosecuting  the  suit  to  case  insolvency 
proceedings  are  commenced,  will  be  upheld  as 
against  a  subsequent  assignee  in  insolvency,  and 
an  tojunction  against  further  prosecution  of  the 
suit,  or  loaning  bis  name  for  that  purpose,  cannot 
be  granted  in  order  to  recover  all  the  proceeds  of 
the  sale  allowed  to  the  assignee.  Proctor  v.  Na- 
tional Bank  of  the  Bepubllc,  9  L.  B.  A.  182.  16S 
Mass.2SB. 

IV>r  full  treatment  of  the  question  of  Injunction 
against  suits  In  foreign  jurisdictions,  see  noU  to 
Tborndike  v.  Tbomdlke  (UL)  £1 L.  B.  A.  7L 

i>  ^  to  other  nonreaidenU, 

Nonresidents  who  do  not  reside  in  the  state  where 
the  insolvency  proceedings  were  bad  are  generally 
allowed  the  same  right  as  residents  against  insolv. 
ency  transfers. 

An  attachment  to  a  federal  court  by  a  foreign 
dtizen  must  prevail  against  a  syndic  who  claims 
merely  by  the  declaratory  powers  of  a  state  in- 
solvent law,  the  property  having  never  been  to  the 
actual  custody  of  the  syndic  or  the  court.  Missis- 
sippi Mills  Oo.  V.  Ranlett.  19  Fed.  Rep.  191. 

But  a  general  assignment  in  insolvency  to  Mas- 
sachusetts was  held  good  in  Sanderson  v.  Bradford 
10  N.  H.  860,  as  against  garnishment  by  English 
creditors,  although  the  assignment  contained  pref- 
erences not  recognized  in  New  Hampshire. 

Again  to  Smith  v.  Brown,  48  N.  H.  44,  garnish- 
ment by  a  Connecticut  creditor  in  New  Hampshire 
holding  a  negotiable  note  payable  in  Maseaohusetts 
was  discharged  where  the  debtor  had  made  an  in- 
solvency assiimment  in  Massachusetts.  The  court 
held  that  the  note  was  subject  to  the  condition  as 
to  discharge  in  Massachusetts.  But  see  Dunlap  v. 
Bogers.  47  N.  U.  881. 98  Am.  Dec  438. 

A  later  New  Hampshire  case  holds  that  an  as- 
signment under  the  insolvent  laws  of  Massachu- 
setts is  invalid  In  New  Hampshire  as  against  an 
attaching  creditor  who  is  a  resident  of  Illinois- 
Bturtevant  v.  Armsby  Co.  (N.  H.)  July  81,  1891. 

80  insolvency  proceedings  In  Louisiana  are  held 
to  Mississippi  not  to  defeat  a  subsequent  attach, 
ment  to  Miasissippl  by  a  creditor  who  is  not  a  olti- 


Pemhstltahia  Sutbbcb  Coubt. 


JuZiT 


T.  Maryland  Im.  Oa,  11  U.  8.  7  Cnncb,  006, 
$  L.  ed.  421;  The  Indian  Chief,  8  C.  Rob.  12; 
The  Harmony,  2  C.  Rob.  822;  The  Venus,  12 
U.  8.  8  CraDCb.  268,  8  L.  ed.  658. 

By  the  law  of  England  such  a  creditor,  even 
if  given  8ucb  priority,  would  be  treated  as  a 
tnutee  for  tbe  aeqaestrator  to  tbe  extent  tbat 
be  bas  collected  bis  claim  oat  of  property  in  a 
foreign  JariadicUon. 


Hunter  ▼.  Pl9tt$,  4  T.  R.  182:  SiU  ▼.  Won^ 
utiek,  1  H.  Bl.  686;  PhiUipe  ▼.  Hunter,  2  H. 
BL402. 

HeCoUiuBt  «/lt  delivered  tbe  opinion  of  the 
court: 

Tbe  debt  for  the  collection  of  wbicb  tbe  writ 
of  foreign  attacbment  was  issued  was  con- 
tracted in  a  foreign  country.    Long&  Bisby, 


or  resident  of  Louisiana  before  tbe  Louisiana 
sjndio  bas  asserted  IoAb  claim  in  MIsslSBlppL  Beer 
T.  Hooper,  88  Miss.  24i. 

And  an  sflsifrnment  with  preferences  made  in 
Pennsylvania  by  an  insolvent  oorporation  will  not 
defeat  a  subsequent  flramishment  in  Oonneotiout 
in  favor  of  a  Rhode  Island  creditor,  althoufrh  the 
iramlshee  had  notloe  of  the  assignment  Paine  v. 
Lester,  4«  Con  n.  IM, »  Am .  Bep.  itf. 

Tbe  court  says  that  it  does  not  clearly  appear 
whether  the  assignment  is  or  Is  not  voluntary,  but 
retfarded  it  as  a  ^statutory  and  not  a  common-law 
conveyance.*'   IMd. 

By  comity  also  In  Louisiana  a  dtlsen  of  another 
state  will  be  allowed  the  same  rigbt  as  eitiaens  of 
tbe  state  In  whlcb  tbe  court  sits  to  deny  the  effect 
of  a  transfer  in  insolvency  proceedings  in  a  tbird 
state.  Reynolds  v.  Addea,  180  U.  8.  800,  84  L.  ed. 
881.    See  also  supra,  I,  a.  i. 

So  in  a  federal  court  funds  in  the  hands  of  a  trus- 
tee, appointed  on  the  application  of  an  insolvent 
debtor  under  the  Maryland  insolvent  laws,  are  not 
subject  to  attachment  in  that  state  under  process 
from  the  federal  court  by  a  nonresident  creditor. 
Torrens  v.  Hammond,  4  Hughes,  C.  C.  608. 

The  court  in  this  case  regards  thedeclaion  as  con- 
trolled-by  Crapo  V.  Kelly,  83  U.  8.  18  Wall.  810,  81 
L.  ed.  480,  which  It  says  cannot  be  reconciled  with 
a  decision  allowing  a  nonresident  creditor  to  at- 
tach funds  in  the  hands  of  the  insolvent's  as- 
signee.   Torrens  v.  Ebimmond,  tupra. 

An  attachment  in  a  federal  court  is,  by  virtue  of 
0. 8.  Rev.  Stat.,  •  963.  dissolved  by  an  assignment 
for  creditors  made  under  the  proviidons  of  what  is 
called  an  Insolvent  law  of  the  state,  by  which  at- 
tachments In  the  state  court  would  be  dissolved. 
Mather  v.  Nesblt,  18  Fed.  Rep.  872.  The  residence 
of  the  creditor  is  not  stated. 

This  so-called  insolvent  law  did  not  authorize  the 
discbarge  of  tbe  debtor,  although  it  gave  priority 
to  those  creditors  who  accepted  ita  terms  and  re- 
leased the  debtor.   IMd, 

ft.  Effect  of  aseiffnee^s  possetision. 

The  effect  of  the  assignee's  possession  to  give 
him  a  standing  in  another  state  which  is  univer- 
sally recognized  in  the  case  of  voluntary  assign- 
ments is.  although  denied  in  McClure  v.  Campbell, 
n  Wis.  350,  as  to  statutory  assignments,  in  other 
cases  at  least  impliedly  recognized  or  suggested. 

Thus  transfers  by  Judicial  operation  under  in- 
solvent laws  of  a  state  are  held  by  Georgia  courts 
not  binding  upon  citizens  of  other  states,  at  least 
until  the  assignee  bas  reduced  the  property  in  pos- 
session, or  has  done  what  is  equivalent  thereto. 
Reynolds  v.  Adden,  188  U.  S.  848, 84  L.  ed.  860. 

Whether  or  not  local  creditors  are  bound  by  ii^ 
solvent  laws  of  another  state,  they  ai«  bound  by 
specific  transfer  of  the  property  of  an  insolvent 
corporation  in  pursuance  of  a  decree  of  court,  by 
the  corporation  Itself  to  a  reoelver  in  the  state  in 
which  it  Is  domiciled,  including  promissory  notes 
against  persons  in  another  state,  and  such  transfer 
with  possession  of  the  notes  by  the  assignee  is  ef- 
fectual against  a  subsequent  attachment  by  the 
local  creditors.  Taylor  v.  Life  Asso.  of  America, 
18  Fed.  Rep.  4SB. 

But  the  effect  of  poasession  of  the  notes  is  not 

98  L.  R.  ▲. 


partloularly  dwelt  upon  in  the  above  ease  as  tbe 
gi-ound  of  the  decision  and  the  deoMon  might  per- 
haps have  been  the  same  if  the  notes  had  not  been 
in  the  assignee's  poascosion. 

The  delivery  of  property  to  a  creditor  in  another 
state,  making  a  valid  transfer  there.  Is  not  affected 
by  subsequent  insolvency  proceedings  at  the  leai- 
dence  of  the  debtor*  although  the  tranafer.  If 
made  in  that  state,  would  be  rendered  void  by  the 
insolvency  statute.  Mead  v.  Dayton,  88  Conn.  88L 
See  also  tupra  L,  a.  7« 

8.  Bio^  of  auignee  to  mm  inother  ataU, 

In  Raymond  v.  Johnson,  11  Johns.  488,  it  is  said 
that  an  assignee  under  the  insolvent  law  of  another 
state  cannot  sue  in  his  own  name. 

So  a  Louisiana  syndic  Is  held  In  Mississippi  to 
have  no  right  to  sue  in  his  own  name  on  an  open 
account.  TuUy  v.  Herrin,  44  Miss.  838:  Kirkland  v. 
Lowe,  88  Miss.  4S8,88  Am.  Dec.  868. 

And  assignees  under  the  Massachuaetts  insolvent 
law  cannot  of  right  maintain  suit  in  Oonnectloat. 
Upton  V.  Hubbard*  28  Oonn.  874, 78  Aul  Deo.  670. 

And  in  Betton  v.  Valentine,  1  Curt.  G.  C.  188,  tt 
was  held  that  the  aasignee  of  one,  who  has  l>een  on 
his  own  petition  adjudged  insolvent  under  tbe 
laws  of  Bfassachusetts,  cannot,  in  Rhode  Island,  at- 
tack a  transfer  of  personal  property  on  the  ground 
of  its  invalidity  as  against  creditors. 

But  in  Hooper  v.  Tuckerman.  8  Sandf.  811,  an  as- 
signment under  the  insolvency  law  of  Massachu- 
setts, whether  regarded  as  a  voluntary  assignment 
or  not,  being  valid  by  Massachuaetts  law.  Is  held 
sufflclent  to  sustain  a  auit  in  New  York  by  the  as- 
signees to  set  aside  an  earUer  assignment  of  prop- 
erty in  New  York,  which  was  made  in  Massachu- 
setts, as  void  on  Its  face  to  hinder  and  defraud 
creditors,  and  in  fraud  of  the  Massachusetts  law. 

So  far  as  such  transfers  are  held  valid,  as  in  case 
of  citizens  of  the  state  in  which  they  are  made.  It 
would  seem  necessary  to  hold  that  the  assignee  had 
capacity  to  sue  and  maintain  his  title. 

The  title  of  such  an  assignee  Is  substantially  the 
same  as  that  of  a  receiver ;  and  as  to  the  right  of  a 
foreign  reoelver  to  sue,  see  noCs  to  GiiiMAN  t. 
Hudson  Rrvca  Boor  ft  Shoe  Mvo.  Co.,  post.  68. 

The  effect  of  a  discharge  of  an  insolvent  under  a 
state  insolvent  law,  although  somewhat  akin  to  the 
question  of  the  transfer  of  title  to  property  by  as- 
signments or  proceedings  in  another  state,  fa, 
nevertheless,  a  distinct  subject  which  is  not  here 
considered. 

a  Bankruptcy  tranafert^ 

L  EngUth  dseisfons. 

In  Selfcrig  v.  Davies,8  Dow.  887, 8  Rose,  87,  Lord 
Eldon  said:  ^*  It  was  at  any  rate  clear  that  the  Bngr- 
lish  commission  passed  the  personal  property  in 
Scotland  and  all  other  parts  of  the  world,**  and  It 
was  held  tbat  the  Bngllsh  bankruptcy  proceeding 
defeated  a  subsequent  arrestment  of  atook  in  Soot- 
land. 

This  represents  the  Bngllsh  doctrine  as  to  tbe 
effect  of  bankruptcy  proceedings  to  transfer  title 
to  personal  property  of  the  det>tor  wherever  it  may 
be. 

In  Jollet  V.  Deponthleu,  reported  in  a  note  to  1 H. 
Bl.  188,  it  waa  held  that  bankruptcy  prooeedlnga  In 


IML 
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who  am  tbe  ptelntilb  in  the  allachmmi  and 
(be  appellaDto  beire,  are,  and  since  1868  baTe 
been,  domiciled  at  Hamilton,  in  Canada,  and 
eogaired  in  buaineaa  there.  The  defendants  in 
(be  attacbmeni  are  dtizens  of  Scotland,  and 
Dembera  of  tbe  firm  of  Girdwood  &  Forrest, 
wool  brokers  at  Glasgow,  which  is  indebted  to 
the  plaintilKs  in  the  sum  of  $1,798.86.  Mo- 
Caltnm,  Crease  ft  Sloan,  wbo  are  the  gar- 


HoUsnd  with  fbe  appolDtment  of  caratoxs  will  de- 
feat a  sabseqiieDt  attaohment  io  London  by  ao 
Bafflish  eredltor  for  moneys  due  the  bankrupt,  and 
tbat  such  attaohment  may  be  reBtralned  by  in- 

JOQCCiOIl. 

In  Solomons  ▼.  Bom,  reported  in  the  same  note, 
me  court  soes  still  further  and  holds  that  the  ap- 
pointment of  curators  in  Holland  for  a  bankrupt 
fivm  them  the  right  to  the  proceeds  of  an  attach- 
ment wbJoh  imd  been  made  before  their  appoint- 
ment in  a  suit  then  pending. 

In  Re  Dayidson,  L.  B.  15  Eq.  888. 42  L.  J.  Ch.  8<7, 
21  Week.  Bep.  401.  it  fs  held  that  insolvency  pro- 
oeedinsB  In  Australia,  on  the  petition  of  the  In- 
•olvent,  under  whioh  debts  have  been  proved  and 
are  unpaid,  will  require  the  application  to  such 
debts  all  money  paid  into  the  court  of  chancery  in 
England  to  the  credit  of  the  insolvent,  whether 
domiciied  there  or  not,  as  against  a  claim  of  the 
representatives  of  his  estate  in  England. 

But  a  fund  due  to  an  insolvent  under  a  law  in 
England,  if  he  was  domiciled  in  England,  will  be 
paid  to  bis  executrix  wbo  bae  proved  bis  will  in 
England  as  against  a  claim  by  his  assignees  in  in- 
solvency appointed  in  Australia;  but  otherwise  if 
he  was  domiciled  in  Australia.  Re  Blitbman,  L.  K, 
2Bq.28,8K  L.  J.  Ch. SBS, M  Jur.  N. 8.  84, 14  L.T.N. 
8.  t,  35  Beav.  219.  But!thi8  case  does  not  decide  as 
to  the  right  of  such  assignees  in  the  fund  which  is 
paid  to  hia  executrix. 

In  Et  parte  Blakes,  1  Ck>x,  Ch.  806.  the  court  re- 
fuses to  compel  a  bankrupt  to  make  an  assignment 
of  debts  in  America,  saying,  in  contemplation  of 
oer  law  the  very  instrument  he  Is  required  to  exe- 
cute is  of  no  effect.  Tbe  court  slso  says :  ^*  f  had 
no  idea  of  any  country  refusing  to  take  notice  of 
the  rights  of  the  assignees  under  our  laws,  and  I 
believe  every  eountiy  on  earth  would  do  it  b^ 


« 


It  la  said  In  8  Bnrge,  907,  that  in  Waring  v. 
Knight,  in  a  n4tl  prhu  case.  Lord  Mansfield  said 
tbat  an  attachment  brought  by  an  English  creditor 
after  the  debtor*s  bankruptcy  in  England  would 
not  give  the  assigneea  the  right  to  recover  from 
tbe  attachment  creditor.  Also  that  the  same  in 
rabstanoe  was  held  by  L/ord  Mansfield  in  Cleve  v. 
Mllla,  8  Surge,  906,  nntey  at  the  cockpit. 

But  the  English  decisions  have  established  the 
doetrlne  in  England  otherwise,  and  held  that  in 
such  a  case  an  English  creditor  wbo  has  made  an 
attachment  after  knowledge  of  the  English  bank- 
ruptcy on  property  of  the  debtor  in  another  coun- 
try, may  be  sued  tor  the  proceeds  by  the  assignees 
m  assumpsit.  Bill  v.  Worswick,  1  H.  Bi.  001;  Hun- 
ter V.  Potts,  4  T.  R.  182;  Phillips  v.  Hunter,  8  H.  BL 
4flS;  Be  Robinson,  11  Jr.  Ch.  Bep.  885. 

But  assignees  of  an  English  bankrupt,  who  was 
a  partner  in  two  West  India  firms,  were  not  al- 
lowed to  recover  from  a  partnership  creditor,  who 
bad  atttched  property  in  the  West  Indies,  unless 
they  could  show  thst  there  was  a  surplus  after 
paying  the  firm  debts.  Briokwood  v.  Miller,  8 
Meriv.  2T9. 

And  an  assignee  of  an  English  bankrupt  cannot 
recover  from  a  debtor  to  the  bankrupt,  who,  after 
the  bankruptcy,  has  been  gamisheed  in  another 
Jurisdiction.    Le  Chevalier  v.  I^mch,  1  Dougl.  170. 

Hie  reoognliion  by  the  English  courts  of  the  rale 
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nisfaee*  in  the  attachment  and  tbe  appellees 
in  this  issue,  are  citizens  of  PenasylvsDia,  do- 
ing business  in  Philadelphia,  and  indebted  to 
the  firm  of  Girdwood  A  Forrest  in  the  sum  of 
$8,882.44.  On  the  Ulh  of  October,  t884,  pro- 
ceedings were  instituted  under  the  bankrupt 
laws  of  Scotland  for  the  sequestration  of  tbe 
estates  of  the  firm  of  Girdwood  A  Forrest,  and 
of  the  several  members  thereof,  for  the  benefit 


that  personal  property  wherever  situated  passes  to 
a  bankrupt*8  assignees  is  shown  also  in  the  decision 
that  assignees  of  an  Irish  bankrupt  can  maintain 
a  suit  in  England  for  assets.  Fergusson  v.  Spencer, 
8  Mann.  A  0. 987. 2  Scott,  N.  R.  829. 

Also  m  the  decision  that  two  of  three  French 
syndics  can  by  comity  bring  suit  in  England,  la 
this  case  it  does  not  appear  tbat  there  was  any  ob- 
jection made  to  the  right  of  tbe  syndics  to  sue  as 
such,  but  only  to  the  right  of  less  than  all  to  sue. 
Aiwon  V.  Fumival,  1  Cromp.  M.  A  H.  ZKL 

8.  Afn0r<ean  decfstons. 

fThe  American  dedsions  materially  limit  the  rule 
laid  down  by  tbe  Euglish  courts,  and  refuse  gener- 
ally to  allow  a  foreign  bankruptcy  to  operate  as  a 
transfer  of  personal  property  whioh  will  defeat 
remedies  of  resiaent  creditors. 

Thus  English  bankruptcy  proceedings  are  held 
inoperative  to  defeat  a  subsequent  attachment  by 
resident  creditors.  Harrison  v.  Bterry,  9  C  8.  S 
Cranch,  889,  8  L.  ed.  104;  Wallace  v.  Patterson,  8 
Harr.  &  McH.  463;  Saunders  v.  Williams.  5  N.  EL 
213;  Kobinson  v.  Crowder.  4  McCord,  L.  619, 17  Am. 
Dec.  768:  Topham  v.  Chapman,  1  Mill,  Const.  883, 18 
Am.  Dec.  687:  Milne  v.  Moreton^d  Blnn.  863, 6  Am. 
Dec.  400;  Blake  v.  WUliams,  6  Pick.  286, 17  Am.  Deo. 
872. 

A  Scotch  bankruptcy  was  held  In  McNeil  v.  Col- 
quhoon,  8  N.  C  24,  not  to  defeat  tbe  garnishment 
of  an  agent  of  tbe  scotch  sequestrators,  at  least  as 
to  debts  not  yet  collected  by  him:  as  to  chiims  col- 
lected by  him  the  court  did  not  decide. 

In  Taylor  v.  Gteary,  Kirby.  818,  it  is  held  that  a 
bankruptcy  commission  m  England  will  not-pr^ 
vent  subsequent  attachment  in  this  country  by 
either  American  or  British  creditors. 

And  in  Harrison  v.  Sterry,  supra,  assignees  under 
an  English  bankruptcy  were  held  to  have  no  title 
to  property  in  the  United  States  and  as  against 
them  the  claims  of  attaching  creditors,  some  of 
whom  were  British,  were  allowed,  but  without  any 
discussion  of  the  question  whether  or  not  British 
creditors  should  be  denied  the  same  right  of  at* 
tachment  tbat  was  allowed  to  American  creditors. 

The  court  held  generally  that  tbe  bankrupt  law 
of  a  foreign  country  is  incapable  of  operating  a 
legal  transfer  of  property  in  the  United  States. 

In  Topham  v.  Chapman,  supm,  the  court  ssld 
that  while  the  attaching  creditors  must  be  pre- 
sumed to  be  American  citizens,  as  it  did  not  appear 
whether  they  were  or  not,  it  would  make  no  dif- 
ference if  they  were  subjects  of  Great  Britain, 
where  the  bankruptcy  assignment  was  made. 

But  British  creditors  were  denied  the  rights  m 
Devi^me  v.  Martin,  Wythe  (Va.  Ch.  Dec.)  188,  to 
ireach  assets  in  this  country  of  a  British  bankrupt; 
although  it  was  said  that  it  might  be  otherwise  as 
to  British  subjects  not  domiciled  in  England. 

And  British  creditors  were  not  allowed  in  an 
early  Maryland  case  (1766)  to  sttach  the  property  of 
a  British  iiankrupt  in  Maryland.  Burk  v.  McClain, 
1  Harr.  ft  McH.  286. 

See,  to  the  same  effect,  the  main  case  of  Loiro 
▼.  FoBBBST,  also  analogous  cases,  supra,  T,  a,  6, 
and  I,  b,.8. 

Tbe  appointment  of  an  assignee  in  bankruptcy 
in  England  will  not  prevent  tbe  bankrupt  from 


44 


PBHKSYLrAHIA  SUFBBMB  COTTBT. 


JULT, 


of  their  crfditoTS,  and  cm  the  27th  of  that 
month  Thomas  Jackson  was  confirmed  as 
trustee  of  said  estates,  with  full  right  and 
power  to  sue  for  and  recover  the  same  wherever 
situated  for  the  purposes  of  the  trust    BulMe- 

Sient  to  these  proceedings,  and  with  notice  of 
em.  Long  &  Biaby  came  to  Pennsylyaoia,  is- 
sued a  wnt  of  foreign  attachment  against 


Oirdwood  &  Forrest,  and  summoned  McCal> 
lum.  Greased  Sloan  as  garnisDees. 

The  question  presented  bj  the  facta  above 
stated  la  whether  the  Canadian  creditors  of 
the  firm  of  Oirdwood  &  Forrest  can,  by  process- 
of  attachment  in  Pennsvlvania,  acquire  a  pref- 
erence over  other  creditors  of  that  firm  who 
reside  in  Scotland  or  elsewhere  within   the 


maintaining  an  action  at  law  In  his  own  name 
ajtalost  his  debtor  In  this  oouatry.  filane  v.  Drum^ 
mond,  1  Brook.  68. 

This  decision  by  the  droult  court  of  the  United 
States  was  rendered  by  Chi^  Justice  Marshall  in 
1808.    Ibid. 

In  Moeselman  v.  Oaen,  84  Barb.  M,  4  Thomp.  A  0. 
171,  ft  was  held  that  our  courts  will  not  reoofroiae 
or  enforce  a  riffht  or  title  acquired  under  a  f  oreijm 
bankrupt  law,  or  foreign  bankrupt  proceedings,  so 
far  as  aflTecis  property  within  their  ju  risdictlon*  or 
demands  against  residents  of  the  state:  but  It  is 
said  In  Be  Waite,  99  N.  T.  488,  that  these  two  cases 
are  **"  unsupported  by  authority,  and  are,  we  think, 
opposed  to  sound  principles,  and  are  In  conflict 
with  the  current  of  authority  in  this  country.** 

In  Re  Waite,  supra,  It  Is  held  that  a  resident  of 
this  state,  who  Is  a  member  of  a  firm  which  has 
been  adjudged  bankrupt  in  England,  in  proceed- 
ings to  which  he  was  a  party.  Is  bound  thereby  to 
recogrnice  the  rights  of  the  assignee  in  bankruptcy 
and  cannot  thereafter,  in  an  accounting  in  New 
York,  as  assignee  In  insolvency  for  other  parties, 
be  credited  with  pasrments  made  by  himself  as  such 
assignee  to  himself  as  a  memlier  of  the  firm,  but 
that  the  English  assignee  In  bankruptcy  is  entitled 
to  such  payment. . 

The  doctrine  which  Is  declared  In  Re  Waite, 
tupr<i,  to  be  thoroughly  recogniied  and  established 
In  New  York  is  that  while  the  statutory  title  of 
foreign  assivnees  in  bankruptcy  can  have  no 
recognition  solely  by  virtue  of  the  foreign  statute, 
yet,  under  the  comity  of  nations,  their  title  will  be 
recognised  and  enforced  when  it  can  be  done  with- 
out injustice  to  citiaens  of  the  state,  or  to  the  rights 
of  creditors  pursuing  remedies  under  the  state 
statutes,  and  when  It  will  not  conflict  with  the 
laws  or  public  policy  of  the  state. 

The  case  of  Abraham  v.  Pleetoro,  8  Wend.  540, 80 
Am.  Bee.  788,  reversing  the  decision  of  the  chan- 
cellor in  1  Paige,  238, 8  L.  ed.  890,  has  been  the  sub- 
ject of  much  comment  and  contention,  and  it  has 
been  declared  to  be  impossible  to  determine  its 
effect.  Since  five  opinions  were  rendered  by  mem- 
bers of  the  majority,  ezpresBlng  somewhat  differ^ 
ent  views,  it  is  not  strange.  But  in  Re  Waite,  8upra« 
In  which  that  case  is  carefully  analyied,  it  Is  said 
that  the  question  of  the  effect  of  an  English  bank- 
rupt assignment,  as  against  the  bankrupt,  is  left 
und<  oided,  and  that  **the  most  obvious  ground,  in 
which  all  who  voted  for  reversal  seem  to  concur, 
was  that  an  Injunction  was  not  a  proper  remedy.** 

In  Bird  v.  Garitat,8  Johns.  848, 8  Am.  Dec.  4b8.  it 
was  decided  that  a  suit  is  properly  brought  in  th«t 
name  of  English  bankrupts,  but  Ohief  Justice  Kent 
said:  *This  is  more  a  question  concerning  form 
than  substance,  for  there  can  l)e  no  doubt  of  the 
right  of  the  assignees  to  collect  the  debts  due  to 
the  bankrupt,  either  by  a  suit  directly  in  their  own 
name  or  as  trustees,  using  the  name  of  the  bank- 
rupt.** He  added:  **It  is  a  principle  of  general 
practice  among  nations  to  admit  and  give  effect  to 
the  title  of  foreign  assignees.** 

In  Bird  v.  Plerpont,  1  Johns.  118,  the  question 
was  raised,  but  not  decided,  whether  Euglish  as- 
signees in  bankruptcy  of  members  of  a  firm  should 
be  made  parties  to  a  suit  by  the  flnn  in  this 
country. 

In  ]ilenck*s  Estate,  6  Watts  A  S.  9,  it  is  held  that 


an  English  bankruptcy  proceeding  gives  to  the  as- 
signee an  equitable  Interest  In  assets  In  this  coun- 
try subject  to  the  right  of  American  creditors,  so 
that^  in  the  absence  of  such  creditors,  the  assignee 
may  bring  suit  to  collect  assets. 

So  it  is  held  In  Hunt  v.  Jackson,  5  Blatchf.  818,  that 
an  assignee  appointed  in  foreign  bankrupt  pro- 
ceedings nuy  be  recognlaed  and  allowed  to  main- 
tain suits  to  collect  assets. 

In  Dawes  v.  Boylston,  9  Mass.  887, 8  Am.  Deo.  71*. 
the  question  of  the  effect  of  an  assignment  ftrom 
assignees  of  an  English  bankrupt  was  Involved  as 
affecting  the  title  of  an  administrator  of  the  bank 
rupt  to  whom  they  had  assigned  certain  assets,  bu 
the  court  does  not  seem  to  decide  anything  abou 
the  effect  of  the  English  assignment  further  tha* 
that  it  is  not  more  effectual  than  it  would  be  if  ob 
tained  from  the  bankrupt  directly. 

A  court  of  the  United  States  has  Jurisdiction  t» 
decide  the  ownership  as  between  an  assignee  is 
bankruptcy  of  a  British  subject  In  this  country 
and  the  bankrupt  himself,  who,  after  his  dis- 
charge, has  become  the  alleged  owner  of  a  claim 
against  the  United  States  which  has  been  sold  in 
the  banlcruptcy  proceedings,  where  the  validity  of 
such  sale  is  attacked,  although  the  fund  for  the 
payment  of  the  claim  is  in  the  hands  of  British 
commissioners,  to  whom  it  has  been  paid  by  the 
United  States  in  trust.  Phelps  v.  McDonald,  99  U. 
S.  898, 26  L.  ed.  478.  reversing  2  McArth.  27&. 

A  compulsory  payment  under  foreign  attach- 
ment in  London  of  a  debt  due  to  an  English  dti- 
len  from  an  American  debtor  is  a  valid  defense 
against  an  attachment  in  New  York,  under  the 
act  giving  relief  against  absent  and  absconding 
dentorB,  although  this  was  prior  in  time  to  the 
English  attachment.  Holmes  v.  Bemsen,  80  Johns. 
889,11  Am.  Dec. 809, 4  Johns. Ch. 480,1  LbOd. 908,8 
Am.  Deo.  681. 

This  manifestly  Involves  more  than  the  effect  of 
bankruptcy  proceedings  and  touches  the  ques- 
tion of  foreign  Judgments. 

For  effect  of  foreign  bankruptcy  on  titlea  to  rea» 
property,  see  division  f oUowlnjg. 

11.  BBAIi  Pbofbbtt. 

Substantial  uniformity  exista  In  respect  to  the 
doctrine  that  involuntary  or  compulsory  transfeia 
under  bankruptcy  or  insolvency  laws  do  not  affect 
real  property  in  another  state.  Therefore  an  ex- 
emption of  a  homestead  by  the  federal  bankruptcy 
court  sitting  in  Virginia  Is  held  inoperative  as  to 
land  in  West  Virginia  in  favor  of  a  nonresident 
who  Is  not  entitled,  under  the  laws  of  West  Vir- 
ginia, to  claim  a  homestead  In  that  state.  Gibha 
V.  Logan,  88  W.  Va.  SOB. 

So  bankruptcy  proceedings  In  the  southern  dis- 
trict of  Louisiana  do  not  transfer  title  to  land  in 
Texas,  and  a  purchaser  at  the  bankruptcy  sale  in 
Louisbina  does  not  get  even  an  equitalile  title  to 
such  land.   Bamett  v.  Pool,  23  Tex.  617. 

And  a  decree  in  bankruptcy  by  the  district  court 
of  the  United  States  sltttaig  in  the  wcitem  district 
of  Louisiana  did  not  pass  to  the  assignee  title  to 
real  estate  in  Texas,  which  was  then  a  foreign 
state.  Oakey  v.  Bennett,  68  U.  S.  11  How.  88, 18  L. 
ed.668. 

The  English  decisions  which.  In  respect  to  per- 
sonal property,  go  further  than  the  dedsloos  in 
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BiiUskdomiDions,  wbeD  the  effects  of  the  firm 
hsTe  been  duly  transferred  under  the  laws  of 
Scotland  to  a  tmstoe  for  the  benefit  of  all  its 
creditora.  I/arrimm  ▼.  SterTy,9  U.  8. 5  CraDch, 
^889,  8  L.  ed.  104;  Oreen  v.  Van  Buskirk,  74  U. 
a.  7  Wall.  189,  19  L.  ed.  109,  and  Warner'i 
App,  18  W.  N.  C.  605,— are  cited  bv  the  ap- 
pdJants  to  sustain  their  oontentioo  for  a  pref- 


erence. Bat  these  casea  axe  not  In  point.  In 
Uarriton  y.  Sterry  the  attachments  were  prior 
to  the  assignment  In  Qrun  y.  Van  Buakirk 
the  main  question  was  whether  the  judgment 
of  an  Illinois  court  in  an  attachment  proceed- 
ing should  haye  the  same  effect  in  New  York 
on  the  title  to  the  property  attached  as  In  the 
state  in  which  it  was  rendered,  and  it  was  held 


thla  ooontiy  In  holding  bankruptoy  proceedings 
«ifficieQt  to  pass  dtle  to  personal  property  wher- 
ever sitaatedihold  the  contrary  doctrtne  In  respect 
to  real  property,  therefore  it  Is  held  that  any 
bankruptcy  proceedings  in  Enirland  do  not  trans- 
fer tbe  title  to  alayes  In  the  Mand  of  Antigua, 
where  they  are  regarded  as  real  property.  Bx 
iMirCe  Backer,  8  Deacon  A  Oh.  TOi,  1  Mont.AA.48L 

An  Inaolvency  proceedinir  in  Australia  will  not 
paoB  tHie  to  land  In  Bngland,  although  it  Is  said 
tbat  poaslblr  the  Insolvent  mlirbt  have  been  called 
upcrai  to  make  oyer  and  transfer  the  title  to  bis 
aaaisnee;  but  not  havinfr  done  this,  the  title  did 
not  paas.  Watte  v.  Bingley,  L.  B.  81  Oh.  IHr.  074, 
gl  Iji.  X  Gb.  651,80  Week.  Rep.  886. 

▲n  inaolveocy  proceeding  in  India  does  not  pass 
titJe  to  real  estate  in  Java,  unless  the  law  of  that 
Uand  makes  the  con  veyance  operative.  Oookerell 
▼.  fMdkens,  1  Mont.  D.  A  De  6. 64, 8  Moore,  P.  G. 
€.». 

And  the  court  in  England  has  no  authority  to 
compel  a  bankrupt  to  convey  bis  real  estate  in 
fieotlauid.   Selkriff  v.  Daviee,  2  Dow,  887, 2  Rose,  67. 

In  respect  to  voluntary  assignments  for  credit- 
on  the  dedaions  are  not  so  uniform,  and  some- 
whst  different  questions  arise. 

The  freneral  doctrine  seems  to  be  fairly  estab- 
lished that  a  voluntary  aasigiimentfor  creditors,  if 
ft  la  so  executed  as  to  oonstitute  a  sufBdent  oonyey- 
anoe.  or  aooompanled  by  such  conveyance,  al- 
choosh  it  is  made  in  trust  for  creditors,  will 
be  npbeld  in  other  states  as  to  land  there  situ- 
ated, unless  the  provisions  of  tbe  asstgnment 
are  against  the  policy  of  the  local  laws.  In  other 
words,  tbat  tbe  same  general  rule  which  applies 
to  an  other  voluntary  transfers  of  rsal  property 
applies  to  such  aasigoment. 

fHiat  a  oourt  has  no  Jurisdiction  to  deolars  a 
moatgage  to  be  a  general  assignment  so  far  as  it 
applies  to  lands  in  another  state  k  decided  in  Dan- 
ner  v.  Brewer,  88  Ala.  191,  thus  dearly  recognizing 
the  doctrlue  ttiat  the  tranafer  of  land  must  depend 
OD  the  laws  of  the  state  in  which  it  is  situated. 

But  an  assignment  is  not  void  because  it  under- 
takea  to  tadude  real  property  4n  another  state. 
Watkins  v.  Wallace,  19  Mich.  07. 

In  Osbom  v.  Adams.  18  Ptok.  248,  it  is  held  that 
a  atatutory  asrignment  tor  creditors  m  another 
state  is  ymd  as  to  real  property. 

A  general  assignment  for  creditors  m  Pennsyl- 
vania was  held  in  MoOullough  v.  Bodrlck,  8  Ohio, 
884.  to  be  ineffeotual  to  pass  title  to  Ohio  lands,  and 
tbat  it  would  create  at  most  only  an  equity,  which 
would  not  change  the  dencent  of  the  legal  title. 
The  assignment  m  this  case  was  of  all  the  debtor's 
estate  in  trust,  with  the  authority  to  any  at- 
torney to  appear  for  the  assignor  In  an  amicable 
ejeetmentin  the  luime  of  the  assignee  and  confess 
Judsment  for  the  land.  This  dearly  was  not  such 
a  conveyance  as  is  required  to  pass  title  In  meet 


A  conveyance  by  the  Insdven t  debtor  to  effectu- 
ate a  general  assignment,  bdng  a  mere  voluntary 
cooveyaoce  in  trust  for  creditors,  was  hdd  in 
Osbom  V.  Adams,  supra,  to  be  without  oonsidera- 
tkMi  and  ineffeotual  as  against  subsequent  attaoh- 
BMolB  m  tbe  state  wbere  the  land  lies. 

Bat  the  other  deddons  all  leoogniaea  different 
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Thus  m  Bodgers  v.  Allen,  8  Ohio,  488,  It  is  held 
that  the  assignor  for  creditors  in  another  state 
should  make  a  formal  deed  of  conveyance  to  his 
trustees,  else  tbe  title  would  not  pass  to  land  in 
Ohio,  and  no  equity  enforceable  by  a  court  ocf 
chancery  would  be  created  as  to  such  lands. 

Wbere  an  assignmeat  for  creditors  in  New  York 
is  accompanied  by  a  regular  deed  to  the  aesigneet 
it  is  valid  to  pass  title  to  Ohio  lands  as  against  a 
subsequent  attachment  in  Oblo  by  reddent  credtt* 
ors.   SortweU  v.  Jewett,  9  Ohio.  188. 

A  New  Jersey  assignment  for  creditors  contain* 
ing  apt  words  and  rightly  executed  as  a  convey- 
ance Is  suffldent  to  pass  title  to  land  in  Pennsyl- 
vania.   lAmb  V.  Fries,  2  Pa.  8& 

And  a  trust  deed  for  a  portion  of  the  grantor's 
creditors  made  in  another  state  may  be  upheld  in 
Michigan  as  a  common-law  transfer  against  subse- 
quent attachments  in  that  state  made  before  the 
registry  of  the  instrument.  Palmer  v.  Mason,  48 
Mich.  158. 

An  aodlon  sale  by  an  assignee  for  creditors  of 
lands  situated  in  another  state  may  be  valid  in  the 
latter  state,  at  least  as  against  a  nonreddent  who 
claims  no  part  of  the  assets  at  tbe  hands  of  tbe  aa> 
signee.   Pemberton  v.  Klein,  48  N.  J.  Bq.  96. 

An  asdgnment  by  an  insolvent  debtor  to  secure 
his  discharge  from  arrest,  under  the  Insolt'ent 
laws  of  another  state,  cannot  pass  title  to  real  es- 
tate In  New  Jersey.  Hutcheson  v.  Peshine,  16  N. 
J.  Bq.  167. 

This  Is  especially  true  wbere  the  assignment  was 
for  the  benefit  of  the  execution  creditors  only, 
while  in  New  Jersey  preferences  are  not  allowed. 
Ibid. 

In  Bentley  v.  Whlttemore,  18  N.  J.  Bq.  806,  it  was 
held  that  an  assignment  in  another  state  with  pref- 
erences, which  is  valid  wbere  it  was  made,  is  In- 
valid as  to  lands  in  New  Jersey,  and  that  a  convey- 
ance by  such  assignee  is  therefore  invalid. 

But  this  deddon  was  reversed  m  19  N.  J.  Bq.  488, 
97  Am.  Bee.  671,  by  tbe  court  of  erroiB  and  appeals, 
wblch  held  that  a  conveyance  by  an  insolvent 
debtor,  as  auxiliary  to  an  assignment  for  creditom 
made  in  another  state,  under  which  the  assignees 
had  acted  and  sold  the  land,  was  effectual  as  aKfllnsI 
a  subsequent  levy  by  creditors  who  were  all  non- 
residents, though  only  a  part  of  them  were  red- 
dents  of  the  state  In  which  the  assignment  was 


An  assignment  for  creditors  made  in  another 
state  which  gives  preferences  contrary  to  the 
policy  of  tbe  laws  of  Iowa  will  be  void  as  to  real 
property  in  Iowa.  Moore  y.  Church,  70  Iowa,  208, 
09  Am.  Bep.  488. 

The  law  is  the  same  notwithstanding  the  parties 
to  the  action  are  all  reddents  of  tbe  state  in  which 
the  aaBlgnment  was  made,    ifiid. 

An  assignment  for  creditors  contalnmg  prefer^ 
ences  made  in  the  District  of  Columbia,  which  is 
against  the  policy  or  Iowa  laws,  is  held  invalid  as 
to  Iowa  lands,  and  will  not  be  upheld,  even  for  the 
equal  benettt  of  creditors,  against  an  attaching 
creditor,  although  he  Is  a  nonresident,  and  having 
obtained  Judgment,  he  may  have  such  conveyance 
set  adde  as  a  doud  on  title.  Loving  v.  Pahro,  10 
Iowa,  288, 77  Am.  Dec.  108. 

But  a  voluntary  conveyance  for  creditors,  though 
maJe  with  express  reference  and  subjeot  to  the 
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that  tbe  judgment  of  a  New  York  ooart. 
which  denied  to  the  Illinois  Judgment  this  ef- 
fect, was  erroneous.  Tbe  contest  was  between 
tbe  holders  of  a  chattel  mortgage  and  an  at- 
taching creditor  of  the  mortgagor.  Bates,  who 
resided  in  Troy,  N.  Y.,  was  the  owner  of  cer- 
tain iron  safes  in  Chicago,  III.,  and  to  secure 


his  Indebtedness  to  Van  Bnskirk  and  others 
executed  and  dellTered  to  them  a  chattel  mort- 
gage on  the  safes.  Two  days  after  the  execu- 
tion and  delivery  of  this  mortgage.  Green, 
who  was  also  a  creditor  of  Bates  am)  a  citizen 
of  New  York,  instituted  attachment  proceed- 
ings in  Illinois,  by  virtue  of  which  the  safes 


reetriotioDs  of  a  statute  In  another  state,  fs  effect- 
ual to  oonvej  land  in  Iowa,  where  tbe  exeoutton 
of  tbe  deed  of  aariffument  and  the  provisions  of 
ttae  statute  are  substantially  in  aooord  witii  tbe  law 
of  Iowa.    Kinflrv.Olasi,:8Iowa,20fi. 

In  this  case  two  judges  dissented  on  the  ground 
that  the  statute  governing  the  assignment  was  not 
substantially  like  that  of  the  state  in  whlcb  the 
land  was  situated.    JMd. 

Failure  of  aoknowledgment  In  another  state  so 
as  to  prevent  recording  in  Iowa  will  not  defeat  an 
assignment  as  aaaJnst  an  attachment  as  the  statute 
as  to  recording  does  not  allow  an  attachment  to 
defeat  an  unrecorded  deed.  Munson  v.  Fraser,  78 
Iowa,  177. 

An  assignment  for  creditors  with  preferences 
made  in  Pennsylvania  was  upheld  as  to  real  prop- 
arty  in  Louisiana,  of  wbich  the  assignee  was  in 
possession,  as  aRaJnst  a  levy  by  a  creditor.  Mer- 
obants  Bank  of  Baltimore  v.  Bank  of  United 
States,  SLa.  Ann.  600. 

Bo  although  insolvency  proceedings  in  another 
state  cannot  operate  to  convey  titie  to  real  prop- 
erty, an  attach  men  t  by  a  nonresident,  wboee 
domidl  is  In  the  state  where  tbe  insolvency  pro- 
ceedings are  had,  may  be  denied  a  preference  un- 
der his  attachment,  as  against  tbe  insolvent's 
assignee  on  tbe  ground  of  comity.  Eddy  v.  Win- 
ohesier,  SO  N.  H.  68. 

An  assignment  for  creditors,  with  a  deed  to  the 
assignee  made  in  lUloois,  was  held  in  Nebraska  to 
be  valid  as  against  a  citizen  of  Uiinois  in  respect  to 
Nebraska  land,— especially  where  such  citiaen  had 
claimed  tbe  benefit  of  the  Illinois  assignment,  al- 
though no  copy  of  tbe  aasignmeot  had  been  tiled 
in  Nebraska.    Green  v.  Grors,  12  Neb.  117. 

So  an  assignment  for  creditors  made  in  another 
state  will  be  upheld  as  to  real  property  in  Maine  as 
against  nonrenident  creditors,— especially  where 
they  have  aasented  to  tbe  assignment  and  accepted 
its  benefits.  Cbafee  v.  Fourth  Nat.  Bank  of  New 
York,  71  Me.  514,  86  Am.  Rep.  846. 

Tbe  fact  that  a  resident  of  the  state  in  which  an 
aMigument  was  made  accepts  its  tMoeflta  in  that 
state  does  not  estop  him  from  denying  tbe  validity 
of  tbe  assignment  as  to  real  property  in  another 
state,— especially  where  be  expressly  reserves  his 
right  to  do  so  and  makea  bis  claim  only  with  re- 
spect to  the  property  in  the  Jurisdiction.  Moore 
V.  Church,  supra. 

A  trust  assignment  in  Delaware,  which  is  valid 
there  but  which  was  not  recorded  in  Maryland  as 
tbe  statute  roquirea,  although  it  was  held  not  to 
transfer  real  property  in  Maryland:  was  held  to 
couvey  at  lesst  an  equitable  right  to  unpaid  pur- 
chase money  for  the  lands  wbich  had  been  aold. 
Houston  V.  Nowland,  7  Gill  A  J.  48QL 

The  validity  of  an  assignment  for  creditors  made 
in  Rhode  Island  must  be  determined  tai  Illinois  as 
to  real  iiroperty  In  that  state  by  the  law  of  Illinois. 
Gardner  v.  Oommeroial  Nat.  Bank  of  Providence, 
06ni.888. 

Title  to  a  leasehold  estate  will  pass  by  an  assign, 
ment  for  creditors  made  in  another  state,  but 
not  to  defeat  attachments  by  resident  creditors. 
Heyer  v.  Alexander,  lOB  111.  88S. 

A  sale  in  Illinois  by  an  assignee  for  creditors  of 
real  «state  in  Kansas  will  not  be  sufllcient  to  con- 
vey titie,  if  the  sale  ia  made  without  an  order  of 
court  as  required  In  such  cases  by  the  Kansaa  law, 
although  tiie  aasignment  for  creditors  in  Illinois 
«t  T.   R  A 


conformed  to  the  law  of 
Adams,  41  Kan.88L 


yansaa    niompkins  v 


in.  Ships  ov  high  seam. 

An  assignment  by  the  judge  In  an  insolvency 
proceeding,  under  the  Maasachusetts  statute  is 
BulBcient  to  transfer  title  to  imdivided  shares  in  a 
ship  on  the  high  aeas  as  against  a  subsequent  at- 
tachment levied  on  the  ship  in  a  New  York  court. 
Crapo  V.  Kelly,  88  U.  8. 16  Wall.  610, 21  L.  ed.  480. 

The  majority  of  the  court  in  this  case  considered 
that  the  title  to  tbe  ship  passed  by  the  assignment, 
as  if  the  ship  bad  been  at  tbe  time  within  the  ju- 
risdiction of  tbe  court,  as,  being  on  tbe  high  seas. 
It  remaina  a  portion  of  the  territory  of  tbe  state 
for  that  purpose,  and  that  the  subsequent  return 
of  the  ship  to  an  American  port  could  not  devest  a 
titie  which  had  already  veated  in  the  assignee. 
Ibid. 

Tbe  decision  in  Crapo  v.  Kelly,  stapra,  reverses 
that  of  the  court  of  appeals  of  New  York  io  Kelly 
v.  Crapo,  45  N.  Y.  86. 6  Am.  Rep.  86.  by  which  tbe 
judirmentof  the  general  term  had  been  reversed. 

Tbe  alfove  case  was  that  of  a  transfer  by  opera> 
tion  of  an  insolvency  statute  and  is  therefore  a 
stronger  exercise  of  comity  than  that  of  the  fol- 
lowing cases  in  respect  to  voluntary  asslgnmenta 

Tbe  New  York  court  of  appeals  which  denied 
effect  to  tbe  transfer  in  the  akwve  case  had  held 
that  a  voluntary  assignment  by  an  Insolvent  debt- 
or in  North  Carolina,  including  a  vessel  on  the  high 
seas,  will  be  upheld  in  New  York  in  a  suit  by  the 
assignee  to  recover  the  vessel  which  has  returned 
to  a  port  of  that  state.  Moore  v.  Willett,  86  Barbi 
663. 

An  assignment  for  creditors  in  Virginia  of  an  un- 
divided half  of  a  ship  at  sea  waa  considered  in  s 
Louisiana  case  in  which  tbe  ship  had  been  attached, 
and  the  court,  reciting  the  fact  that  the  parties  to 
the  assignment  weradomlciied  in  Virginia  and  that 
(he  ship  was  at  sea  when  it  was  made,  said  that  this 
inquiry  was  '^necessarily  confined  to  the  validity  of 
tbe  instrument  according  to  tbe  laws  of  Virginia.** 
Graves  v.  Roy,  18  Iju  454, 83  Am.  Dec  6(8. 

And  in  a  later  Louisiana  case  it  is  held  that  a  ship 
on  the  high  seas  will  pass  by  an  assignment  in 
trusi.  for  creditors,  so  as  to  protect  it  from  at- 
tachment on  arriving  at  port  in  another  state, 
even  liefora  it  has  been  taken  into  possession  by 
the  araigneea.  Southern  Bank  v.  Wood«  14  La. 
Ann.  661, 74  Am.  Dec.  446. 

In  this  case  the  attaching  creditor  was  a  dttoen 
of  tbe  state  in  which  the  assignment  was  made, 
but  tbia  must  be  considered  immaterial  under  the 
doctrine  of  Kelly  v.  Crapo,  supra. 

The  same  was  held  in  Thuret  v.  Jenkina.  7  Mart 
(La.)818.12  Am.I>ec.606,  as  to  a  bill  of  sale  of  aahip 
at  sea. 

Hie  subject  of  iMinkruptcy  and  insolvency  trans- 
fen  of  property  beyond  tbe  jurisdiction  is  much 
tbe  same  aa  that  of  the  tnnafer  to  a  receiver  of 
property  Iwyoud  the  jurisdiction.  In  fact  there  is 
no  dilferance  in  the  principle  involved  in  these 
differant  modes  of  tranaf erring  tbe  property  of  an 
insolvent  to  a  representative  of  creditors,  whether 
called  assignee,  syndic  curator,  or  receiver.  But 
tbe  cases  wbicb  spedflcally  relate  to  receivers  of 
property  outside  the  jurisdiction  are  considered 
m  a  separate  note  to  the  case  of  Gilm av  v.  Hun- 
•011  BiTBM  Boos  AShob Mig.  Co.  poi(,68. 
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were  levied  upon  and  8ub«eqaeDtly  sold  in  sat 
fsfactioii  of  his  debt  At  the  time  this  attach- 
meDt  was  Issued  the  mortgage  bad  not  been 
recorded  in  minois,  possession  of  the  safes  had 
not  been  delivered  under  it,  and  Green  did  not 
know  of  its  existence.  By  the  laws  of  Illinois 
Ihe  mortffase  was  of  no  validity  against  the 
rigbts  and  intexests  of  third  persons,  and  the 
attaching  creditor  was  on  the  footing  of  a  pur- 
ehmsar.  The  proceedinss  were  regular ,  and 
under  these  laws  a  Justification  of  tne  creditor 
io  the  seizure  and  sale  of  the  property.  In  a 
rait  brought  by  the  mort^srees  against  the 
attaching  creditor  in  a  New  York  court,  for 
takioe  and  converting  the  safes,  it  was  ad- 
judged, on  appeal  to  the  Supreme  Ck>urt  of  the 
United  States,  that  the  attachment  proceedings 
In  niinoia  constituted  a  valid  defense.  The 
points  covered  by  the  jud^nnent  were  that  a 
atate  has  a  right  to  regulate  the  transfer  of 
personal  property  situate  within  its  limits, 
and  to  subject  the  same  to  process  and  execu- 
tion in  its  own  way.  by  its  own  laws,  and  that 
the  decrees  of  Its  courts,  in  conformity  with 
these  laws,  are  conclusive  in  other  jurisdic- 
tions. In  Wamer^i  Appeal,  the  attaching 
creditors,  at  the  time  of  issuing  their  at- 
tachment, had  no  nctual  knowledge  of  the  as- 
signment, and  were  therefore  held  to  be 
within  the  protection  of  the  proviso  to  the  first 
eeccion  of  the  Act  of  May  8,  1855  (Pub. 
Laws,  415).  It  does  not  appear  in  the  reports 
of  the  case  that  they  were  citizens  of  the  slate 
In  which  the  assignment  was  made,  and  the 
question  of  comity  between  the  states  was  not 
raised  or  conflidercd.  But  in  Bacon  v.  Borne, 
128  Pa.  452,  2  L.  R  A.  855.  it  was  distinctly 
held  by  this  court  that  a  resident  of  a  foreign 
state  in  which  an  assignment  was  made  by  a 
debtor  for  the  benefit  of  his  creditors  could 
not  come  into  Pennsylvania,  and  seize  prop- 
erty of  the  assignor  in  a  suit  in  foreign  at- 
tachment. It  waa  staled  in  the  case  last  cited 
that  the  manifest  object  of  the  Act  of  1855 
was  to  protect  our  own  citizens,  and  it  was 
plainly  iotimsled  that  none  but  Pennsylvania 
creditors  can  Invoke  its  protection.  It  matters 
not  whether  the  attachmg  creditor  is  a' resi- 
dent of  the  state  in  which  the  assignment  is 
made,  or  of  ahother  state  foreign  to  this  juris- 


diction. If  he  is  a  citizen  of  a  foreign  state, 
he  can  receive  no  aid  here  in  an  effort  to  ob 
tain  a  preference  in  disregard  of  the  assign- 
ment. Lowry  v.  HaU,  2  Watts  &  S.  181,  88 
Am.  Dec.  495;  Merrick^s  Bttate,  5  Watts  &  8. 
9;  and  Bacon  v.  Home,  eupra.  This  rule 
rests  on  comity  between  the  states,  and  the 
only  exception  to  it  is  in  favor  of  our  own 
citizens.  The  proceedings  in  Scotland  or  the 
sequestration  of  the  estates  of  Girdwood  & 
Forrest  were  founded  on  the  petition  of  the 
meml)ers  of  the  firm,  and  are  operative  against 
all  its  creditors  residing  there.  We  are  now 
asked  by  creditors  having  their  domicil  in 
another  part  of  the  British  dominions  to  dis 
regard  these  proceedings,  and  allow  them  a 
preference  upon  the  firm  effects  in  Pennsyl- 
vania. This  we  cannot  do  without  an  aban* 
donment  of  our  well -settled  policy  in  such 
cases, — a  policy  founded  in  comity  and  pro- 
motive of  justice. 

We  have  considered  this  case  on  the  undis 
puted  testimony,  which  shows  the  facts  as  we 
have  stated  them,  and  we  have  allowed  to  the 
certified  copy  of  the  act  and  warrant  appoint- 
ing Thomas  Jaok-son  sequestrator,  which  was 
admitted  in  evidence  under  the  agreement  of 
the  parties,  the  effect  which  on  its  face  be- 
longs to  it  It  was  not  error  to  refuse  to  strike 
out  evidence  so  admitted. 

The  appellants  have  reduced  their  claim 
against  Girdwood  A  Forrest  to  judgment 
and  are  seeking  to  obtain  satisfaction  of  it  out 
of  property  which  thev  allege  belongs  to  tbe 
defendants  therein.  The  appellees  admit  that 
prior  to  October  11.  1884,  they  were  indebted 
to  Girdwood  &  Forrest,  and  that  they  have  not 
paid  the  debt,  but  they  aver  that,  by  virtue  of 
the  proceedings  in  bankruptcy  under  the  laws 
of  Scotland,  Thomas  Jackson,  the  trustee,  has 
a  right  to  receive  it  which  is  superior  to  the 
claim  of  the  appellants  under  their  attach- 
ment. In  the  issue  thus  made  the  question  is 
whether  the  debt  attached  belongs  to  Girdwood 
&  Forrest,  or  to  the  trustee  for  the  benefit  of 
their  creditors.  The  evidence  relating  to  an 
alleged  fraud  upon  the  appellants  can  have 
no  infiuence  in  the  determination  of  it.  The 
specifications  of  error  are  overruled. 

Judgment  affirmed. 


NEW  YORK  COURT  OF  APPEAIA 


John   BARTH.    Assignee,    etc.,    of   Wilkin 
Manufacturing  Co.,  Reept., 

V. 

Brastns  P.  BACKUS,  Sheriff,  etc.,  et  aL, 

Appts, 

a40  N.  7. 280.) 

1.  The  role  tbat  a  Tolniitary  assign- 
■sent  for  eredltors  is  Talid  in  other 
sUUee  when  upheld  bjr  the  btw  of  the 
domteil  of  the  owner  does  not  appljr 


to  an  assignment  whiob,  thouflrh  voluntarllr 
made.  Is  mHde  under  a  statute  wbioh  provides  for 
a  discharge  of  tbe  debts  of  all  creditorB  wbo  acr 
oept  any  dividends  under  the  assignment  ur 
otherwise  participate  tberelo,  but  such  an  as- 
slffnment  is  to  Im  treated  as  a  transfer  in  invi/um 
under  insolvency  or  bankruptcy  laws. 

8.   An  attnehment  vrlll   be   npheld    as 

against  a  prior  assiirnnient  for  the  t>encflL  of 
creditors  In  another  state,  which  is  in  iact  a 
transfer  in  inoitum  under  insolvent  laws. 

8*   Attaching  creditors*  although  non- 


Non.— Tbe  above  case  with  Loiro  v.  Forbsst, 
onUjBjLnd  OiufAir  v.Hunsov  Bivsb  Boot  ft  Shob 
Mro.  Go.  poeu  SS^  present  in  dilferent  phases  tbe 
qaeation,  which  is  constantly  irrowing  more  Im- 
pOirtant,  of  the  effect  of  transfers  of  various  kinds 
to  rapreaentatlvea  of  an  insolvent  so  far  as  re- 

33L.a  A. 


spects  property  outside  the  state  in  which  tbe  trans- 
fers are  made.  As  to  effect  of  transfer  to  receiver, 
see  note  to  the  case  next  f  ollowinflr,  Gilxah  v.  Hub- 
son  KivsR  Boor  ft  Shob  Mro.  Ck).,  and  as  toother 
transfers  for  creditors,  see  note  to  Long  v.  Foa- 
BBBT,  the  case  next  preceding* 
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Kbw  Yobx  Coubt  of  Affbaia 


Not.. 


restdontit  wlioseekto  qneatioiiapref- 

firenoe  in  a  prior  aaBifirnmeac  under  an  Insolv- 
;  eot  law  of  their  own  state  are  entitled  to  the 

lame  protection  and  preference  under  attach- 

ment  laws  as  if  they  were  residenta. 
4*   CorporatUmsaswellasiufctaralper- 

MMUi  are  laeliidfMl  within  the  provisions  of 

the  Wisoonsln  statute  for  the  discbarge  of  In- 

solTcnt  debtors. 

(November  28,*180a.) 

APPEAL  by  defendants  from  a  Jodgment  of 
the  Gkneral  Term  of  the  Supreme  Ooart, 
Third  Department,  afllrming  a  Judgment  of  a 
apecial  term  for  St.  Lawrence  County  in  favor 
of  plaintiff  in  an  action  brought  to  secure  pos- 
aession  of  certain  of  the  asseus  of  the  Wilkin 
Manufacturing  Company,  which  had  been  at- 
tached by  defendants  to  secure  their  claims. 

The  facts  auflSdently  appear  in  the  opinion. 

Mr,  Nelson  L.  Robinsoiit  for  appellant: 

The  statutes  of  Wisconsin  under  which  the 
easignment  of  the  Wilkin  Msnufacturing  Com- 
pany was  made,  constitute  an  insolvent  law 
and  the  assignee  obtained  no  title  to  the  prop- 
•erty  in  question  as  against  the  attaching  cred- 
itors of  toe  assignor. 

Assignments  made  under  insolvency  or  bank- 
ruptcy proceedings  piave  no  extraterritorial 
^effect. 

Burrill,  Assignm.  g  808,  and  cases  cited; 
Bishop,  Insolvent  Debtors,  %  286;  8  Am.  A 
Eng.  Encydop.  Law,  618,  and  cases  citpd;  11 
Am.  &  Eng.  Encydop.  Law,  176,  179  and 
•cases  dted;  WiUiUs  v.  Waite,  26  N.  Y.  677; 
KeUy  V.  Crapo.AS  N.  T.  86.  6  Am.  Rep.  85; 
Hibcmia  Nat.  Bank  v.  Laeombe,  84  N.  Y.  867, 
38  Am.  Rep.  518;  Beynoids  v.  Adden,  186  U. 
8.  848,  84  L.  ed.  860;  Bhawn  v.  Pearce,  110 
111.  350,  51  Am.  Rep.  691;  Upton  t.  Bubbard, 
:28  Conn.  274,  78  Am.  Dec.  670;  Paine  v. 
Lester,  44  Conn.  190,  26  Am.  Rep.  442;  Me- 
dure  v.  OampbeU,  71  Wis.  850. 

This  statute  is  dearly  recogpiized  to  be  an 
insolvent  law  by  the  supreme  court  of  Wis- 
•consin  in  Eempsted  v.  Wieeonein  Marine  db 
K  Ins.  Co.  Bank,  78  Wis.  875. 

It  is  also  expressly  decided  to  be  an  insolvent 
law  in  HoUon  v.  Burton,  78  Wis.  821. 

An  assignment,  whether  made  on  the  mo- 
tion of  the  insolvent  or  by  decree  of  the  court, 
it  one  in  an  insolvency  or  bankruptcy  pro- 
•ceeding,  provided  that  the  debts  due  from  the 
insolvent  to  his  creditors  may  be  compulsorily 
-discharged  in  that  proceeding. 

Upton  V.  Hubbard  and  McOlure  v.  Campbell, 
-eupra,  and  cases  dted;  Mayer  v.  HeUman,  91 
U.  S.  496,  28  L.  ed.  877. 

The  court  below  erred  in  its  conclusion 
thst  a  corporation  cannot  be  discharged  from 
its  debts  under  the  statute,  but  that  after  mak- 
ing an  assignment  it  should  not  "  be  enabled 
1o  oegin  anew  and  run  again  its  course." 

The  word  '*  person  "  is  a  general  term  and 
prima  facie  in  a  public  statute,  includes  artifi- 
cial as  well  SA  natural  persons,  unless  it  ap- 
pears from  the  context  that  the  word  was  us^ 
In  a  more  limited  sense. 

8  Am.  &  Eng.  Encvdop.  Law,  625;  18  Am. 
A  Eng.  Encydop.  Law,  404;  N.  i.  Laws 
1892,  chap.  677,  g  5. 

It  has  been  expressly  held  in  Minnesota  that 
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the  compulsory  discbarge  of  a  corporation  wh 
der  a  similar  statute  should  be  up  eld. 

AfohrY.  Minnesota  Etet.  Co.  40  Minn.  848; 
WiUis  V.  MaJbon.  16  L.  R  A.  281,  48  Minn. 
140. 

A  corporation  generally  has,  like  an  Individ* 
ual,  power  to  go  into  insolvency  when  unable 
to  pay  its  debts,  unless  such  right  is  restricted 
by  charter  or  some  statutory  enactment. 

2  Kent,  Com.  p.  898:  Do  Huyter  t.  8L 
Petef^s  Church,  8  N.  Y.  288;  11  Am  &  Eng. 
Encydop.  Law,  204,  205,  and  cases  cited;  Bur- 
rill, Assignm.  3d  ed.  86,  401;  Angell  &  A. 
Priv.  Corp.  §  191:  Tripp  ▼.  Northwestern  Nat, 
Bank,  45  Minn.  888. 

The  court  below  fell  into  error  in  assuming, 
as  it  seems,  that  the  sole  reason  why  assign* 
ments  under  an  insolvency  law  have  no  extra- 
territorial effect,  is  because  it  is  supposed  that 
some  preference  might  be  given  to  home  cred- 
itors were  the  laws  otherwise,  and  that  an  as- 
signment without  preferences  obviates  such 
objection. 

The  compulsory  discharge  of  a  debt  with- 
out full  payment  is  the  true  reason  on  which 
all  the  decisions  are  based,  and  the  question  of 
preferences  and  an  eqtial  division  of  the  assets 
of  the  corporation  haa  nothing  to  do  with  the 
matter. 

Thompson  v.  ^Vy,  51  Hun,  296;  Mayer  ▼. 
Bellman,  91  U.  8.  496. 28  L.  ed.  877. 

The  assignment  made  in  Wisconsin  by  tbe 
Wilkin  Manufacturing  Company  was  repug- 
nant to  the  laws  and  policy  of  tbe  state  of 
New  York.  Therefore  the  assigpiee  obtained 
no  right  as  against  ihe  attaching  creditors  to 
property  situated  in  this  state,  and  cannot  oon* 
test  in  our  courts  claims  lawfully  levied  here 
upon  the  property  of  his  assienor  by  citizens 
of  this  state  or  by  any  other  persons  lawfully 
suingin  its  courts. 

1  Rev.  Stat.  chap.  18,  title  2,  art.  1,  g  9; 
Harris  t.  Thompson,  15  Barb  62;  Bobinson  v. 
Bank  of  AUica,  21  N.  Y.  406;  SibeU  v.  Bem^ 
sen,  88  N.  Y.  95;  Vanderpod  v.  Oorman,  8 
Misc.  57;  King  v.  Sarria,  69  N.  Y.  24.  25 
Am.  Rep.  128:  Sondheim  v.  Oitbert,  5  L.  R  A. 
482,  117  Ind.  75:  Phelps  v.  Borland,  108  X. 
Y.  406,  57  Am.  Dec.  755;  Warner  v.  Jaffray, 
96  N.  Y.  248,  48  Am.  Rep.  616;  QuWandtr  v. 
HoweU,  85  N.  Y.  657;  Keller  v.  Paine,  107  N. 
Y.  88;  Oreen  v.  Wallis  Iron  Works,  49  N.  J. 
Eq.  48;  Faulkner  v.  Hyman,  142  Mass.  53; 
Ingraham  v.  Qeyer,  18  Mass.  146,  7  Am.  Dec 
18  J;  Smith  v.  Chicago  A  N.  W,  B,  Co.fiQ  Wis. 
267. 

No  voluntary  assi^ment  for  the  benefit  of 
creditors  made  in  another  state  will  avail  as 
against  attaching  creditors  who  are  diizens  of 
the  state  in  which  the  forum  is  situated. 

Byerv.  Alexander,  108  111.  8t<5;  Faulkner  v. 
Hyman,  supra;  Warner  v.  Jaffray,  96  N.  Y, 
254,  48  Am.  Rep.  616;  Filkins  v.  Nvnne- 
maeher,  Bl  Wis.  91;  KeUy  v.  Crapo,,4RN.  Y. 
95,  6  Am.  Rep.  85. 

That  the  attaching  creditors  botight  the 
daims  of  the  Wisconiun  creditors  with  knowl- 
edge of  the  assignment,  was  not  to  be  a  bar. 

Meaure  v.  CampbeU,  71  Wis.  850;  ttoetar  t. 
National  Bank  of  the  Republic,  9  L.  R.  A.  123, 
152  Mass.  228;  Warner  v.  J  affray^  supra;  Bi- 
bernia  Nat.  Bank  v.  Laeombe,  84  N.  Y.  867. 
88  Am.  Rep.  518. 
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A  foieiffn  corporation  may  9M\gn  to  a  resl- 
4]eDt  a  claim  a^ ainat  aDOtber  foreign  corpora- 
tioD  OD  which  it  could  not  itself  sue  here. 

MeBrids  ▼.  Farmen  Bank  of  Salem,  Ohio, 
26  N.  T.  450;  PeUnm  v.'  Chemical  Bank,  8d 
K.  T.  »l,  88  Am.  Dec.  298;  £frvin  ▼.  Oregon 
JiL  dNav,  Co.  28  Hud,  269. 

Mean.  Ledyard  P«  Hale  and  ThonuM 
Spratt*  for  respoodent: 

A  Foluntary  general  aMignment  for  the  ben- 
«fii  of  creditors  if  valid  by  the  laws  of  the 
state  where  made,  will  transfer  the  title  to 
personal  property  in  this  state,  including  a 
<deU  due  from  a  resident. 

Oekerman  y.  Oroae,  54  N.  Y.  29  (approved 
in  JUrarner  v.  Jajfray,  96  N.  Y.  248,  48  Am. 
Rep.  616);  &  O,  below  more  fnll^,  eub  nom. 
AeUrman  r.  OoM,40Barb.  465;  Keilyy.Orapo, 
45  N.  Y.  86,  6  Am.  Rep.  35;  BoeeeY,  King,  78 
li.  Y.  471;  Boward  Nat,  Bank  ▼.  King,  10 
Abb.  N.  C.  846;  O^NeiU  ?.  NagU,  19  Abb.  K. 
C.899;  Moore  Y.  WilUU,  85  Barb.  668;  WU- 
Hame  v.  JngereoU,  89  N.  Y.  508;  BarneU  v. 
Kinnep,  147  U.  8.  476,  87  L.  ed.  247;  Caekie 
T.  Webeter,  2  Wall  Jr.  181;  Bholen  v.  Cleee- 
iand,  5  Mason,  174;  Livermore  y.  Jenckee,  62 
U.  S.  21  How.  126,  16  L.  ed.  55;  Frank  y. 
Mditt,  155  Mass.  112. 

It  is  the  rule  of  both  state  and  federal  courts 
to  uphold  assignments  which  are  yalid  by  the 
law  of  the  place  of  execution. 

BoeenthalY.  Masiin  Bank,  17Blatchf.  818; 
</.  M.  Atherton  Go.  y.  Iree,  20  Fed.  Rep.  894; 
Baleted  y.  Straus,  82  Fed.  Rep.  279;  Van 
Wprk  y.  Bead,  48  Fed.  Rep.  716;  Sandereon  y. 
Bradford,  10  N.  H.  260;  Hanford  y.  Paine,  82 
Tl  442,  78  Am.  Dec.  586;  Btirlock  y.  Taylor, 
16  Pick.  886;  Means  y.  Bapgood,  19  Pick.  105; 
Bifiert  y.  Baker,  58  Conn.  819;  First  Nat. 
Bank  ef  BoekviUe  y.  Walker,  61  Conn.  154; 
Moore  y.  BonneU,  81  K.  J.  L.  90;  Bentley  y. 
Whittemare,  19  N.  J.  Eq.  462,  97  Am.  Dea 
^1;  Law  T.  MUU,  18  Pa.  185;  Smith's  App. 
104  Pa.  881;  Oregg  y.  /ifoa»,  76  Va.  497; 
Prirxeton  Mfg.  Co.  y.  WhiU,  68  Ga.  96;  S(yrt- 
leett  y.  ./^ve^/.  9  Ohio.  180;  May  y.  i^Vrtt  Nat. 
Bank  of  AttUitcTo,  122  HI.  551;  Juilliard  y. 
JVoy,  130  ni.  87;  Re  Paige  db  S.  Lumber  Go. 
81  Minn.  136;  Thurston  y.  Rosenfidd,  4S^  Mo. 
474,  97  Am.  Dec.  851;  Butler  y.  WendeU,  57 
Mich.  62,  58  Am.  Rep.  829;  Weider  y.  Maddox, 
«6  Tex.  872,  59  Am.  Rep.  617. 

The  New  York  court  will,  in  the  exercise  of 
Jmiicial  comity,  treat  the  assignment  the  same 
ss  the  Wiscooain  court  would  a  New  York  as- 
figoment. 

Mowry  ▼.  Crocker,  6  Wis.  826;  Smith  y.  Chi- 
cago d  N.  W.  B.  Co.  28  Wis.  267;  Cook  y. 
Van  B&m,  81  Wis.  291. 

The  Wisconsin  statute  regulating  assign- 
neots  (Sanborn  &  IBerryman,  Anno.  Stat, 
chap.  80.  p.  1005.)  does  not  alter  their  yolun- 
tsiy  chancier;  but,  like  the  New  York  act, 
regulates  the  exercise  of  the  right  to  assign 
sad  prescribes  the  duties  of  the  assignee.  The 
sngnment  in  Wisconsin  remains,  as  here,  a 
^ODtaiy  general  assignment  for  the  benefit  of 
'Creditors. 

The  defendants.  New  York  banks,  took 
theM  past  doe  claims  with  the  eyident  pur- 
pow  of  aiding  a  few  of  the  Wisconsio  credit- 
«n  in  drcamyenting  the  law  which  was  bind- 
^%  upon  them.    Tney  do  not,  therefore,  oc- 
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cupy  the  position  of  New  York  creditors  in 
good  faith,  for  whose  benefit  the  court  will 
feel  coDstraioed  to  condemn  the  assignment 
The  court  will  spply  the  ruie  that  ii  would  if 
tije  Wisconsin  creditors  interested  here  were 
before  it. 

Bacon  y.  Borne,  2  L.  R  A.  855, 123  Pa. 
452;  Bagby  v.  Atlantic  M.  A  0.  R.  Co.  86  Pa. 
291;  Warner  y.  Jaffray,  96  N.  Y.  248,  48  Am. 
Rep.  616;  Chafes  y.  Fourth  Nat.  Bank  of  New 
York,  71  Me.  514,  86  Am.  Rep.  845. 

The  right  of  a  corporation  to  make  an  as- 
signment in  Wisconsin  is  not  repugnant  to  our 
law,  as  it  relates  to  matter  of  form  and  not  of 
substance;  it  is  a  matter  of  domestic  regula- 
tion and  does  not  permit  any  different  disposi- 
tion of  the  assets  of  the  corporation  than  there 
would  be  had  under  a  rect-iyer  in  New  York. 
The  New  York  court  will  look  to  the  intent 
and  effect  of  the  transfer. 

Oekerman  y.  Gross,  54  N.  Y.  29;  Warner  y. 
Jaffray,  supra. 

The  right  of  a  corporation  to  make  an  at- 
signment  for  the  benefit  of  creditors  is  clear, 
unless  prohibited  by  statute. 

DeRuyter  y.  St.  PauVs  Church,  8  N.  Y. 
238. 

Andrew0»  Oh.  c/.,  deliyered  the  opinion 
of  the  court : 

The  general  rule  that  the  yalidity  of  a 
transfer  of  personal  property  is  governed  by 
the  law  of  the  domicil  of  the  owner  is  in 
most  jurisdictions  held  to  apply  to  a  transfer 
hj  yoluntary  assignment  by  a  debtor  of  all 
his  property  for  the  benefit  of  creditors,  aa 
well  as  to  a  specific  transfer  by  way  of  ordi- 
nary sale  or  contract;  and  the  title  of  such 
assignee,  yalid  by  the  law  of  the  domicil, 
will  preyail  against  the  lien  of  an  attachment 
issued  and  levied  in  another  state  or  country 
subsequent  to  the  assignment,  in  favor  of  a 
creditor  there,  whether  a  citizen  or  nonresi- 
dent, upon  a  debt  or  chattel  belonging  to  the 
assignor,  embraced  in  the  assignment,  pro- 
vided the  recognition  of  the  title  under  the 
assignment  would  not  contravene  the  statu- 
toiT  law  of  the  state  or  be  repugnant  to  its 
public  policy.  The  decisions  are  not  uni- 
form, but  this  is  the  general  rule,  supported 
by  the  preponderating  weight  of  authority, 
and  is  the  settled  law  of  this  state.  Ocker- 
man  v.  Ortm,  54  N.  Y.  29 ;  Bishop,  Insolvent 
Debtors,  g§  241,  265,  and  cases  cited.  But 
this  general  rule  is  subject  to  a  qualification 
established  in  the  jurisprudence  of  the  Amer- 
ican states, — that  a  title  to  personal  prop- 
erty acquired  in  imntum  under  foreign  in- 
solvent or  bankrupt  laws,  good  according  to 
the  law  of  the  jurisdiction  where  the  proceed- 
ings were  taken,  will  not  be  recognized  in 
another  iurisdiction  where  it  comes  in  con- 
flict with  the  rights  of  creditors  pursuing 
their  remedy  there  against  the  property  of 
the  debtor,  although  the  proceedings  were 
instituted  subsequent  to  and  with  notice  of 
the  transfer  in  insolvency  or  bankruptcy. 
Bolmes  v.  Remsen,  20  Johns.  229,  11  Am. 
Dec.  269 ;  Kelly  v.  Orapo,  45  N.  Y.  87,  6  Am. 
Rep.  85 ;  Re  Waite,  99  N.  Y.  488 ;  2  Kent, 
Com.  406,  407. 

This  exception  nrooeeds  upon  the  view  that 
to  give  effect  to  such  a  transfer  arising  by 
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operation  of  law,  and  not  Iwsed  upon  the 
▼olaotary  ezerciie  by  the  owner  of  the  ju$ 
ditpansndi,  would  be  to  gi ye  the  foreign  law 
an  extraterritorial  operation,  which  the  rule 
of  comity  ought  not  to  permit  to  the  preiu- 
dice  of  suitors  in  another  jurisdiction.  The 
cases  in  this  state  since  the  case  of  Bdmes 
y,  Btmten,  s^ipra,  in  which  the  chancellor 
sought  to  maintain  the  Enelish  doctrine  on 
*hc  subject,  have  oniformly  sustained  the 
rights  of  domestic  attaching  creditors  against 
a  title  under  a  prior  statutory  assignment  in 
another  state  or  country,  the  several  states 
of  the  Union  being  treated  for  this  purpose 
as  foreign  to  each  other.  WiUitU  ▼.  Waits, 
36  N.  y .  577 ;  Johmon  v.  Hunt,  28  Wend. 
87;  Kelly  y.  Orapo,  mi/pra. 

The  general  question  in  this  case  involyes 
the  point  whether  the  assignment  made  by 
the  Wilkin  Manufacturing  Company,  under 
the  statutes  of  Wisconsin,  is  to  be  treated  as 
a  voluntary  assignment,  not  in  conflict  with 
our  laws  or  policy,  or  whether,  in  view  of 
the  compulsory  clauses  of  the  Wisconsin  stat- 
ute, that  statute  is  to  be  regarded  as  in  the 
nature  of  a  bankrupt  law,  and  ineffectual  to 
transfer  title  to  the  property  of  the  insolyent 
in  our  jurisdiction  as  against  attaching  cred- 
itors. Id  considering  whether  the  title  of  the 
assignee  in  Wisconsin  is  paramount  to  the 
claims  of  creditors  here,  who,  subsequent  to 
the  assignment,  procured  attachments  against 
the  debt  owing  to  the  Wilkin  Manufacturing 
Company  by  the  Canton  Lumber  Company, 
a  reference  to  the  Wisconsin  statute  under 
which  the  assignment  was  made  becomes 
important.  The  original  Wisconsin  statute 
upon  the  subject  of  vol  notary  assignments 
by  failing  debtors  was  similar  to  the  statute 
in  this  state  upon  the  same  subject.  It  was 
a  statute  prescribing  the  conditions  of  such 
assignments,  and  regulating  the  administra- 
tion of  the  trust  for  the  protection  of  credit- 
ors. In  1889  radical  changes  were  made  in 
the  statutory  system  of  Wisconsin,  and  the 
prior  statute  was  amended.  The  amend- 
ments, among  other  things,  provided  that  the 
assignor  in  a  voluntary  assignment  for  the 
benefit  of  his  creditors,  made  under  or  in 
pursuance  of  the  laws  of  the  state,  ''may  be 
discharged  from  his  debts,  as  a  part  of  the 
proceedings  under  such  assignment,  upon 
compliance  with  the  provisions  of  this  act." 
It  further  declared  that  ever^  creditor  of  the 
insolvent  delttor  residing  within  or  without 
the  state  who  should  accept  a  dividend  out 
of  the  assigned  estate,  or  in  any  way,  by 
proving  his  claim  or  otherwise,  participate 
n  the  proceedings  under  the  assignment, 
shall  be  ** deemed  to  have  appeared  in  the 
matter  of  such  assignment  and  the  applica- 
tion for  a  discharge,  and  should  be  bound  by 
any  order  or  discliarge  granted  by  the  court,  ** 
subject  to  the  right  of  appeal.  Under  the 
statute,  a  creditor,  by  accepting  a  dividend, 
thereby  consented  to  a  discliarge  of  the  debtor 
from  the  portion  of  the  debt  remaining  over 
and  above  his  share  of  the  assets;  and,  un- 
less a  creditor  comes  in  under  the  assign- 
ment, he  is  debarred  from  receiving  any- 
thing out  of  the  assigned  property,  unless, 
Indeed,  a  surplus  should  remnin  after  pay- 
ment of  the  participating  creditors  in  full. 
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although  it  seems  the  debt  would  remain  a» 
a  claim  against  the  insolvent.     The  power  to- 
discharge  a  contract  without  payment  or  sat- 
isfaction, and  without  the  consent  of  the  par- 
ties, is  a  power  which  pertains  to  the  sover- 
eign alone.     The  statute  of  Wisconsin  doe» 
not  assume  to  discharge  the  debts  owing  by 
the  insolvent  assignor  absolutely.     But,  as 
has  been  said,  it  deprives  creditors  who  do- 
not  come  in  under  the  assignment  of  all  share 
in  the  assigned  estate,  unless  in  the  improb- 
able contingency  of  a  surplus.    This  coercive- 
feature  of  the  scheme,  if  contained  in  a  vol- 
untary general  assignment  for  the  benefit  or 
creditors,  would  render  the  assignment  void. 
Orof>er  v.  Wakeman,  11  Wend.  189,  25  Am. 
Dec.  624.    The  statute  of  Wisconsin,  bow- 
ever,  incorporates  this  feature,  and  the  law- 
is  recognized  by  the  courts  of  Wisconsin  as. 
an  insolvent  law.    Holton  v.  BurUm,  78  Wis. 
821 ;  Hempsted  v.  Wincontin  Marine  dt  F.  Ins. 
Co.  Bank,  78  Wis.  375.     This  court  had  oc- 
casion in  the  case  of  Boese  v.  King,  78  N. 
Y.  471,  to  consider  a  similar  provision  in  a. 
statute  of  New  Jersey,  regulating  voluntary 
assignments  for  the  benefit  of  creditors  in. 
that  state,  and  it  was  assumed  that  the  pro- 
vision in  that  act  was  in  the  nature  of   a. 
bankrupt  law.     Effect  cannot  be  given  here 
to  this  coercive  feature  in  the  Wisconsin  law, 
except  by  giving  extraterritorial  effect  to  tho- 
law  of  tliat  state.    The  assignor  liad  no  power 
to  make  such  a  condition,  and,  if  it  is  legale 
it  is  by  force  of  the  Wisconsin  statute  alone. 
This  feature  is  one  of  the  distinguishing  tests, 
of  an  insolvent  or  bankrupt  law.     The   as- 
signment was  voluntary  in  the  sense  that  the- 
Wilkin  Manufacturing  Company  were  not 
coerced  into  executing  it,  and  the  title  to  the- 
property  was  vested  in  the  assignee  by   its 
own  act.     But  whether  it  is  to  be  treated  aa 
voluntary  in  another  jurisdiction  when  the 
claims  of  creditors  there  are  in  question  is 
the  point.     The  assignment  purports  to  have 
been  made  under  ana  in  pursuance  of  the  law 
of  Wisconsin.     The  assignor,  by  proceed inff^ 
under  that  law,  presumably  designed  to  avail 
itself  of  the  provision  for  a  discharge.     TbiSr 
could  only  be  accomplished  by  force  of  the 
law.     The  right  of  an  insolvent  or  bankrupt 
to  initiate  voluntary  proceedings  in  bank- 
ruptcy is  a  common  feature  in  bankrupt  laws, 
but  that  fact  does  not  make  the  assignment 
voluntary,  so  as  to  ^i  ve  entraterrltorialopera- 
tion  to  the  proceedings.     This  point  was  ad- 
verted to  in  tlie  case  of  Upton  v.  Hubbard,  28 
Conn.  274,  78  Am.  Dec.  670,  where  the  court 
said:    "In  our  view  there  is  essentially  no- 
difference  wliether  in  consequence  of  an  act 
of  bankruptcy,  as  in  England,  tlie  bankrupt's 
estate  is  forced  from  him,  or  he  himself  sets 
the  law  in  motion  by  a  conveyance  in  bank- 
ruptcy  in  the   first   instance."     Under   tlie 
Wisconsin  statute  the  transfer  is  voluntary, 
but  the  law  them  steps  in  and  regulates  the 
distribution  of  the  assigned  estate  in  accord- 
ance with  conditions   which  the  sovereign 
alone  can  impose.     It  would,  we  think,  be 
disregarding  the  substance  to  hold  that  the 
voluuttiry  feature  of  the  law  distinguishes  it 
from  the  class  of  bankrupt  or  insolvent  stat- 
utes which,  by  general  consent  in  this  coun- 
try, are  held  to  be  ineffectual  to  transfer  tli#' 
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title  of  the  infloWent  to  property  in  another 
itate,  as  a^ainfit  attachiog  oreditors  there. 

It  is  claimed,  however,  in  behalf  of  the 
plaintiff,  that,  assuming  that  the  title  of  the 
assignee  would  be  subordinate  to  the  lien  of 
attachments  issued  here  at  the  suit  of  resident 
creditors,  this  priority  cannot  be  availed  of 
in  behalf  of  Wisconsin  creditors  who,  know- 
ing of  the  assignment,  seek  to  gain  a  pref- 
erence under  our  attachment  laws,  and  that 
tbe  banks  to  whom  the  claims  were  assigned 
after  maturity,  and  who  look  with  notice  of 
the  assignment  stand  in  no  better  position 
than  the  orii^inal  creditors.  In  some  of  the 
states,  which  refuse  to  recognize  the  validity 
of  tbe  title  of  a  foreign  assignee,  even  in 
<aseof  voluntary  assignment,  where  it  comes 
io  conflict  with  the  claims  of  domestic  cr^- 
itora,  a  distinction  is  made ;  and  it  is  held 
that,  where  the  domicil  of  the  foreign  as- 
signee and  the  creditor  is  the  same,  the  latter 
will  be  bound  by  the  title  of  the  former,  good 
by  the  law  of  the  common  domicil.  May  v. 
Wannemtu^er^  111  Mass.  202;  Sanderson  v. 
Bradford,  10  N.  H.  260;  Moore  v.  BonneU, 
81  K.  J.  L.  90.  The  principle  of  comity  in 
these  states  is  held  to  apply  so  as  to  subject 
nonresidents  to  the  cperation  of  the  foreign 
law,  but  not  so  as  to  prevent  domestic  cred- 
itors from  pursuing  their  remedy  in  defiance 
of  tbe  foreign  assignment.  Faulkner  v.  Hy- 
man,  142  Mass.  53.  The  question  is  not  an 
open  one  in  this  state.  We  have  refused  to 
adopt  the  distinction  made  in  some  of  the 
states,  and  have  placed  the  right  of  a  creditor 
coming  here  from  the  state  of  the  common 
domicil  upon  the  same  footing  as  that  of  a 
citizen  or  resident  creditor,  and  have  sus- 
tained the  lien  of  an  attachment  issued  here 
at  the  Instance  of  a  foreign  creditor  after  pro- 
ceedings in  insolvency  had  been  instituted 
in  tbe  state  of  the  common  domicil  of  the 
ioso1?ent  and  creditor.  Hibernia  Nat,  Bank 
▼.  Liuombe,  84  N.  Y.  867,  38  Am.  Rep.  518. 
There  the  debtor  and  attaching  creditor  were 
Louisiana  corporations.  The  attachment  was 
issued  after  the  debtor  bank  had  been  placed 
in  liquidation  under  the  laws  of  that  state, 
and  commissioners  had  been  appointed  to 
take  possession  of  and  administer  its  assets. 
Danforth,  J.,  after  stating  the  general  rule 
that  the  law  of  Louisiana  could  have  no  op- 
emtion  here,  referring  to  the  point  now  un- 
der consideration,  said:  **The  plaintiff,  as 
we  have  seen,  although  a  foreign  creditor,  is 
rightfully  in  our  courts  pursuing  a  remedy 
given  by  our  statutes.  It  may  enforce  that 
remedy  to  the  same  extent,  and  in  the  same 
manner,  and  with  the  same  priority,  as  a 
citizen.  .  .  .  Once  properly  in  court, 
and  accepted  as  a  suitor,  neither  the  law,  nor 
cnurt  administering  the  law,  will  admit  any 
distinction  between  the  citlssen  of  its  own 
state  and  that  of  another."  How  far  our 
courts  will  enforce  the  title  of  a  foreign  as- 
signee in  bankruptcy  as  between  the  assignee 
and  tbe  bankrupt  or  his  creditors,  where  all 
tlie  parties  have  a  oomoum  domioil  abroad^ 


was  much  discussed  in  the  case  of  Abraham 
V.  PUfioro,  8  Wend.  548,  20  Am.  Dec.  788. 
and  that  case,  with  others,  were  reviewed  in 
the  case  of  Be  Waite,  mpra.  The  authority 
of  Hibernia  Nat.  Bank  v.  Lacombe  upon  the 
point  now  in  question  was  expressly  recog- 
nized and  approved  in  Warner  v.  Jaffray, 
06  N.  Y.  248,  48  Am.  Rep.  616,  and  it  must 
be  regarded  as  establishing  the  law  of  the 
state  on  the  subject.  In  Warner  y.  Jaffray 
the  court  refusea  to  interfere  with  liens  ac- 
quired by  citizens  of  this  state  upon  personal 
property  in  another  state  under  the  laws  of 
that  state,  belonging  to  an  insolvent  resident 
here,  under  |>roceedines  commenced  after  a 
voluntary  assignment  for  the  benefit  of  cred- 
itors, valid  by  the  laws  of  this  state,  had 
been  made  and  delivered.  It  was  in  sub- 
stance held  that  creditors  of  the  assignor, 
citizens  of  this  state,  were  not,  because  of 
such  citizenship,  precluded  from  taking  pro- 
ceedings in  another  state,  hostile  to  the  as- 
sij^ment,  for  the  purpose  of  acquiring  pri- 
ority in  respect  of  personal  property  situated 
there,  embraced  in  the  assi^rnment.  See  also 
Johnson  y.  Hunt,  supra,  The  courts  of  thia 
state  accord  to  our  citizens  the  same  liberty 
to  proceed  in  another  jurisdiction  in  hostility 
to  assignments  executed  here  which  they  ac- 
cord to  citizens  of  other  states  comine  here, 
and  instituting  proceedings  in  hostility  to 
transfers  in  insolvency,  valid  by  the  laws  of 
their  domicil.  The  rule  in  New  York  on  the 
question  is  also  tbe  rule  in  other  states.  Me- 
Ulure  y.  Campbell,  71  Wis.  350;  Bhavm  v. 
Pea/rce,  110  111.  850,  61  Am.  Bep.  691 ;  South 
Boston  Iron  Co,  v.  Boston  Locomotive  Works,, 
61  Me.  685 ;  Upton  v.  Hubbard,  supra. 

It  follows,  therefore,  that  the  attachments 
in  question  created  valid  liens  on  the  debt 
attached  in  priority  to  the  title  under  the  as- 
signment, assuming  the  claim  of  the  plain- 
tiff that  the  banks  stood  in  no  better  po- 
sition than  the  Wisconsin  creditors. 

The  point  that  the  provisions  in  the  Wis- 
consin statute  providing  for  a  discharge  of 
insolvent  debtors  apply"  to  natural  persons 
only,  and  not  to  corporations,  is  opposed  to 
the  statutory  construction  of  the  word  **  per- 
son," defined  in  the  Revised  Statutes  of  that 
state ;  and  there  is  nothing  in  the  charter  of 
the  corporation,  so  far  as  appears,  or  in  the 
statutes  of  Wisconsin,  which  takes  from  this 
corporation  the  general  powers  which,  in  the 
absence  of  any  statutory  or  charter  restriction, 
belong  to  corporations  to  make  an  assign- 
ment m  insolvency.  De  Ruyter  y.  8t,  Peter's 
Church,  8  N.  Y.  288.  This  judgment  is  not, 
we  think,  in  accord  with  the  law  of  this 
state,  and  must  therefore  be  reversed.  The 
case  was  argued  at  our  bar  with  great  abil- 
ity, and  the  researches  of  the  several  counsel 
have  materially  lightened  the  labors  of  the 
court. 

The  judgment  should  be  r99§rsed,  and  a  new 
trial  granted. 

Ail  concur* 
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Alfred  OILMAN,  Admr.,  etc.,  of  Wintbrop 
W.  Oilman,  Deceased,  Appt, 

f>. 

HUDSON  RIVER  BOOT  &  SHOE  MFG. 
CO.  et  at.,  William  M.  Ketcham,  Inter- 
veuor,  Bespt, 

A  receiyer  of  m,  terelgn  eorporatlon  m,^ 
pointed  in  another  state  in  proceed- 
ings to  dlflsolve  the  corporation  bas  a 

rlgbt  to  a  debt  diie  tbe  oorporation  as  acrainst  an 
attempt  at  garotobmeot  of  tbe  debt  by  a  dod- 
resldent  creditor  of  the  oorporation  who  Is  a  oitio 
sen  of  tbe  state  in  wbiob  tbe  corporation  existed 
and  in  which  the  reoeiFer  was  appointed. 

(JaDuary  10, 1886.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Milwaukee  County 
in  favor  of  the  interveoor  as  receiver  of  ihe 
Hudson  River  Bool  &  Shoe  Manufacturing 
Company  in  a  garnishment  proceeding  to  reach 
a  debt  due  from  Hubbard  &  Baker  to  such  cor- 
poration.   Affirmed, 

Statement  by  Pinnejr*  J,: 

The  case  was  that  the  plaintiff,  in  his  rep- 
resentative capacity  as  administrator  of  the 
estate  of  Winthrop  W.  Oilman,  deceased,  on 
the  24th  day  of   September,    1891,    was  a 


creditor  of  the  Hudson  River  Boot  A  Shoe 
Manufacturing  Company,  a  corporation  cre- 
ated and  existing  under  the  general  laws  of 
the  state  of  New  York,  in  which  state  the 
plaintiff  also  resided,  in  the  sum  of  $d47.87. 
and  commenced  an  action  in  the  circuit  court 
of  Milwaukee  county,  in  which  Hubbard  & 
Baker,  of  West  Superior,  Wis.,  were  gar- 
nished, as  being  indebted  to  the  said  corpora- 
tion, September  26,  1891 ;  and  on  the  14th 
of  the  following  month  they  filed  their  an- 
swer, admitting  an  indebtedness  to  the  de- 
fendant of  $545.41,  and  paid  that  sum  into 
court.  On  the  8th  of  February,  1892,  by 
stipulation  between  the  plaintin's  attorneys 
and  the  attorneys  for  William  M.  Eetcham, 
the  interpleading  claimant,  he  was  allowed 
to  interplead  in  respect  to  his  claim  to  said 
money,  and  serve  his  answer  within  twenty 
days  thereafter.  In  his  answer  he  alleged 
that  he  was  a  resident  and  citizen  of  l^ew 
York,  and  that  on  and  prior  to  the  29th  of 
July,  1891,  the  defendant,  the  Hudson  River 
Boot  &  Shoe  Manufacturing  Company,  was  a 
oorporation,  organized  and  existing  under  the 
laws  of  that  state,  and  the  garnishees  were 
indebted  to  it  in  the  sum  stated  in  their  an- 
swer and  so  paid  into  court.  That  on  the 
28th  of  July,  1891,  proceedings  were  com- 
menced in  the  supreme  court  of  the  state  of 
New  York  in  and  for  Dutchess  county,  in  a 
case  entitled  *'In  the  matter  of  the  applica- 


NOTB.— Rl<;h(«  of  receiver  a»  to  property  outHde  of 
the  jurisdiction  in  tohich  he  is  appointed. 

It  is  well  established  that  the  appointment  of  a 
receiver  in  another  Jurisdiction  will  be  irlven  effect 
by  a  court  only  as  an  exercise  of  comity  in  re- 
spect to  property  outside  of  the  Jurisdiction  of  the 
court  in  which  tbe  receiver  was  appointed:  but  tbe 
extent  to  which  this  comity  will  t>e  carried  is  not 
entirely  settled. 

An  aosignment  made  by  a  receiver  in  another 
atate  under  order  of  the  court  of  a  debt  against  a 
local  oorporation  was  considered  in  Hoyt  v.  Thomp- 
son, 6  N.  Y.  Z8&,  but  was  not  decided,  although  an 
opinion  was  expressed  on  each  side  of  the  question 
by  different  Judges. 

But  on  suheequent  hearing,  Hoyt  v.  Thompson, 
19  N.  Y.  2G7,  it  was  decided  that  no  extraterritorial 
effect  could  be  given  to  such  a  transfer  by  opera- 
tion of  statute,  and  that  comity  did  not  regard  its 
recognition  to  the  extent  of  devesting  the  title  of 
tbe  citizens  of  the  state  in  which  the  action  was 
brought. 

Beceivers  appointed  by  a  (droult  court  of  the 
United  States  sitting  in  one  state  for  a  railroad 
eompany  whoee  line  extends  into  other  states  do  not 
aiMiuire  control  of  that  portion  of  the  property 
situated  in  another  state  so  as  to  deprive  a  circuit 
oourt  in  that  state  of  tbe  right  to  appoint  other 
receivers  of  sucb  property.  Atkins  v.  Wabash,  St. 
L.  &  P.  B.  Co.  29  Fed.  Rep.  HO. 

But  receivers  of  a  foreign  insnranoe  company 
appointed  in  the  state  of  its  creation  are  entitled  to 
tbe  assets  of  the  company  for  distribution  among 
all  the  creditors  as  against  a  local  receiver  ap- 
pointed for  tbe  benefit  of  policy  holders  in  that 
state  only,  and  an  ancillary  receiver  maybe  ap- 
pointed to  convert  tbe  assets  into  money  and  remit 
the  proceeds  to  the  foreign  receiver.  Pamons  v* 
Charter  Oak  L.  Ins.  Go.  81  Fed.  Bep.  806. 

28  ii.  R  A. 


In  foreclosure  suits  brought  in  several  states  on 
railroad  mortgages  in  which  tbe  same  person  waa 
appointed  receiver  in  each  state,  it  was  held  that 
the  proceedings  in  each  state  were  independent; 
but  the  question  of  the  power  of  a  receiver  under 
an  appointment  in  another  state  was  not  raised. 
Be  United  States  Rolling  Stock  Co.  66  How.Pr.  288. 

After  the  decisiou  in  56  How.  Pr.  888,  a  petition  to 
amend  the  complaint  and  order  appointing  the  re- 
ceiver so  as  to  render  the  action  collateral  or  ancil- 
lary to  that  pending  in  another  state,  in  which  the 
greater  part  of  the  railroad  was  situated,  was 
made,  but  the  oourt  refused  to  transfer  to  the 
tribunal  of  another  state  its  own  administration  of 
the  receivership.  Taylor  v.  Atlantic  ft  Q.  W.  R. 
Go.  57  How.  Pr.  9. 

An  insolvency  assignee  of  a  foreign  corporation, 
which  baa  been  adjudged  insolvent  on  a  petition, 
under  Vermont  Rev.  Laws,  •  18S0,  has  a  right  of 
action  in  that  state  on  an  insuranoe  policy  for  a 
loss  occurring  in  that  state  as  against  a  receiver  of 
the  corporation  appointed  In  the  state  of  its  domi- 
clL   Piatt  V.  Continental  L.  Ins.  Go.  08  Yt  186. 

A»  to  ottadhmenL 

In  the  main  case  of  Qjxmas  v.  HuDSOir  Riybb 
Boot  A  Shoe  Mfg.  Co.  the  court  rooogniaed  the 
right  of  the  receiver  as  against  garnishment  by  a 
citizen  of  the  same  state  in  which  tbe  receiver  was 
appointed. 

In  harmony  with  this  is  tbe  decision  in  Bagby  ▼• 
Atlantic,  M.  &  O.  E.  Co.,  86  Pa.  891,  that  a  Vhrglnia 
receiver  is  entitled  to  tbe  assets  in  Pennsylvania  as 
against  subsequent  garnishment  by  Yirglnia  cred- 
itors. 

Likewise  the  decision  in  Merchants  Kat.  Bank  ▼• 
McLeod,  88  Ohio  St.  174,  that  an  attachment  in 
Ohio  of  the  rolling  stock  of  a  Kentucky  railroad 
by  a  Kentucky  creditor  pending  an  application  ia 


8ee  also  23  L.  R.  A.  47 ;  846;  25  L.    R.  A.  338 ;  27  L.  R.  A.  324;  29  L.  R.  A.  164: 
33  L.  R.  A.  203;  38  L.  R.  A.  804;  41  L.  R.   A.  367;  42  L.  R.  A.  706;  43  L.  R.  A.  222, 
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tion  of  a  majority  of  the  trustees  of  the 
Hudson  River  Boot  &  Shoe  ManufacturiDff 
Company  for  a  final  order  dissolving  saia 
corporation,"  for  the  purpose  of  effecting  a 
Toluntar^  dissolution  of  Uie  cori>oration  and 
the  distribution  of  its  effects,  which  proceed* 
logs  were  carried  on  under  and  in  pursuance 
of  title  11  of  the  Code  6f  Civil  Procedure, 
chap.  17.  ^  2419-2480,  entitled  ''Proceed- 
ings for  the  voluntary  dissolution  of  a  corpo- 
raiion"  (8  Bliss'  N.  Y.  Code,  g  2418).  That 
•  petition  had  been  presented  to  the  supreme 
court,  in  substance  as  required  by  the  stat- 
ute, by  a  majority  of  the  trustees,  stating, 
among  other  things,  that  the  stock,  effects, 
and  other  property  of  the  corporation  were 
not  sufficient  to  pay  the  just  demands  for 
which  it  was  liable,  or  to  afford  a  reasonable 
security  to  those  who  might  deal  with  it, 
and  that  the  petitioners  deemed  it  beneficial 
for  the  interests  of  the  stockholders  that  it 
ahould  be  dissolved :  a  schedule  1«eing  an- 
nexed thereto  containing  a  true  account  of  all 
the  creditors  of  the  corporation  and  unsatis- 
fied engagements,  a  statement  of  the  name 
and  place  of  each  creditor,  etc. ,  a  statement 
of  the  sum  owing  to  each  creditor  or  other 
person,  etc.,  a  statement  of  the  true  cause 
and  consideration  of  the  indebtedness  to  each 
creditor,  a  full,  just,  and  true  inventory  of 
all  the  property,  etc.,  of  the  corporation,  a 
statement  of  each  incumbrance  upon  its 
property,  and  a  full,  just,  and  true  account 
of  the  capital  stock  of  the  corporation, 
specifying  the  name  of  each  stockholder, 
which  was  duly  verified.    The  court  made 


an  order  July  29,  1891,  requiring  all  persona 
interested  to  show  cause  before  Oie  court,  at 
special  term  to  be  held  October  81,  1891,  why 
the  said  corporation  should  not  be  dissolved. 
That  on  the  same  day,  upon  notice  and  veri- 
fied petition  of  the  president  of  the  corpora- 
tion, served  upon  the  attorney- general  of  the 
state  of  New  York,  he  consented  that  the 
motion  be  granted,  and  the  court  appointed 
the  claimant,  William  M.  Eetcham,  tempo- 
rary receiver  of  the  property  of  said  corpora- 
tion, with  the  powers  and  unties  specified  in 
section  1788  of  the  Code  of  Civil  Procedure 
of  that  state,  and  he  qualified  as  such.  That 
on  the  same  day,  upon  motion  and  consent  of 
the  attorney -eeneral  thereto,  the  said  supreme 
court  ordered  that  the  crediton  of  the  said 
corporation,  and  each  and  every  one  of  them, 
be,  and  they  were  thereby,  restrained  from 
bringing  any  action  against  the  corporation 
for  the  recovery  of  any  sum  of  money,  and 
they  were  thereby  enjoined  from  taking  any 
further  proceeding  on  any  such  actions  there- 
tofore commenced.  That  this  order  was 
served  personally  upon  the  plaintiff  on  the 
5th  of  August,  1891,  in  New  York.  That 
on  the  81st  of  October,  1891,  pursuant  to  the 
order  to  show  cause  and  due  notice  thereof 
given  to  each  of  the  creditors,  stockholders, 
and  persons  interested  in  said  corporation  or 
its  affairs,  the  court  ordered  and  adjudged 
that  the  said  corporation  be,  and  it  was 
thereby,  dissolved,  and  that  William  M. 
Ketcham,  the  interpleading  claimant,  was 
appointed  permanent  receiver,  and  qualified 
as  such ;  and  by  virtue  of  such  proceedings 


Kentucky  for  a  receiver  in  foreclosure  Is  subject 
to  the  ri^bts  of  the  receiver  subsequently  appoint- 
ed, as  the  attachmeDt  reaches  only  ttaemortflraflror^s 
Interest,  which  is  out  off  by  the  foreclosure  pro- 
ceedings. 

But  the  saperintendent  of  the  insurance  depart- 
ment in  MiasourL.  who  was  vested  by  decree  under 
itatutory  authority  with  the  assets  of  an  insolvent 
taisuranoe  company,  was  held  in  Vlrfrinia  entitled 
to  debta  dae  to  the  company  in  that  state,  as 
against  a  subsequent  attachment  by  a  policy  holder 
whose  residence  was  presumably  in  Virsrinia.  Bock- 
ofer  V.  Life  Aaso.  of  America,  77  Va.  86.  See  also 
Parsons  ▼.  Charter  Oak  L.  Ins.  Go.  81  Ve6.  Rep.  905. 

The  court  in  the  Virginia  case  quotes  from  the 
language  of  Chief  Jwtlee  Waite  in  Belfe  ▼.  Bundle, 
103  U.  8. 8S,  86  L.  ed.  837,  saying  that,  **9uch  super- 
Intendent  was  the  statutory  successor  of  the  cor- 
poration for  the  purpose  of  winding  up  its  affairs, 
...  he  is  the  trustee  of  an  express  trust,  ...  he  is 
an  ofBoer  of  the  state,  and  as  such  represents  the 
state  sovereignty  while  performing  its  public  duties 
connected  with  winding  up  of  the  affairs  of  one  of 
In  insolvent  and  dissolved  corporations.** 

But  the  fact  that  such  superintendent  is  con- 
ifdered  a  successor  of  the  corporation  in  one  sense, 
and  as  a  representative  of  the  state  in  another 
aense,  would  not  seem  to  create  any  greater  right 
to  remove  the  assets  from  the  state  and  from  the 
reach  of  Virginia  creditors  than  if  he  were  merely 
i  receiver  appointed  by  the  court 

But  as  against  resident  creditors  the  appointment 
of  a  receiver  in  another  state  is  held  insufficient  to 
prevent  attachment.  Cleveland  Rolling  Mill  Co.  v. 
Crawford  (111.  a  C.)  0  Ry.  ft  Corp.  L.  J.  171;  Webster 
T.Judah,S7IlLApp.8M. 

So  trustees  appointed  In  an  attachment  suit  hav- 
ing title  by  operation  of  law  cannot  defeat  a  gar- 
niahinent  in  another  state  by  oitlaens  of  their  own 
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state.    Rhawn  v.  Pearop,  1 10  DL  8S0,  Q  Am.  Rep.  601. 

Bo  in  Louisiana  a  receiver  appointed  by  a  foreign 
court  under  a  creditor's  bill  will  not  be  allowed  to 
claim  property  against  creditors  who  subsequently 
attach  it  before  the  receiver  has  obtained  posses, 
sion.    Uohtenstefn  v.  Oillett,  87  La.  Ann.  622. 

This  case  holds  that  nonresidents  will  be  allowed 
the  same  rights  that  belong  to  residents  as  attach- 
ing creditors  as  against  a  receiver  appointed  in  an- 
other state  than  that  of  plaintiff^s  domioil.    VHd, 

To  the  same  effect  it  is  held  in  Indiana  that  a 
general  deed  of  assignment  made  tn  another  state 
to  a  receiver  there  appointed  will  not  be  reoogniaed 
as  against  the  claims  of  attaching  creditors,  al- 
though they  are  nonresidents,  belonging  in  a  third 
state,  and  the  attachment  was  made  after  the  re- 
ceiver's appointment  but  before  he  obtained  actual 
possession  of  or  lien  on  the  property.  Gatlin  v. 
Wilcox  Silver  Plate  Co.  8  L.  B.  A.  62, 128  Ind.  477. 

A  Tennessee  receiver  of  an  insolvent  corporation 
was  denied  the  right  to  assets  in  PennsylTaola  as 
against  a  subsequent  garnishment  by  a  Kentucky 
creditor.    Warren  v.  Union  Nat.  Bank,  7  Phila.  166. 

In  an  early  New  York  case  also  it  was  held  that 
trustees  of  a  foreign  corporation  appointed  by  the 
legislative  power  in  the  state  where  it  was  created 
will  take  property  in  another  state  subject  to  the 
specific  liens  of  attachments  levied  before  the 
trustees  had  obtained  possession.  Penton  v.  Lum- 
bermans  Bank,  Uarke,  Oh.  286,  7  L.  ed.  116.  The 
residence  of  the  attaching  creditors  is  not  consid- 
ered. 

Again  in  another  case  in  which  it  appeared  that 
the  attaching  creditors  were  residents  it  was  held 
that  receivers  appointed  in  another  state  for  a 
foreign  corporation,  by  the  charter  of  which  all  its 
property  was  to  vest  forthwith  in  receivers  on 
committing  an  act  of  insolvency,  must  take  asaeta 
in  New  York  subject  to  the  daims  of  creditors  who 
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he  became  Tested  with  the  right  and  title  to 
all  the  property,  effects,  and  credits  of  every 
description  belonging  to  said  corporation, 
and  became  entitled  to  receive  the  said  sum 
of  $589.45,  so  admitted  by  said  garnishees  to 
be  due,  and  theretofore  paid  into  court ;  and 
that  the  plaintiff,  at  tlie  time  of  the  service 
upon  him  of  said  iniunctional  order,  was  and 
still  is  a  resident  of  the  state  of  New  York, 
and  prior  to  the  time  when  said  garnishees 
made  and  filed  their  answer  they  had  notice 
of  the  appointment  of  the  claimant  as  such 
receiver.  The  claimant  demanded  judgment 
that  the  clerk  pay  over  said  sum  to  him,  and 
for  his  costs.  The  plaintiff  demurred  to  the 
petition,  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action 
or  claim  to  the  fund  disclosed  and  paid  into 
court,  and  for  that  the  claimant  had  no  le^al 
capacity  to  maintain  the  petition.  Motion 
was  made  to  strike  out  the  demurrer  as  frivo- 
lous, and  the  court  so  ordered,  with  $10  costs, 
and  that  the  claimant  have  Judgment,  with 
leave  to  the  plaintiff  to  take  issue  upon  said 
claimant's  intervening  petition,  or  such  other 
proceedings  as  he  might  be  advised,  within 
twenty  days.  Plaintiff  appealed  from  the 
order. 

Messrs,  Rietbrocsk  A  Halsey  for  appel- 
lant. 

Messrs.  Williams  A  Robinson*  for  re- 
spondent: 

As  a  matter  of  comity,  though  not  of  right, 
a  foreign  receiver  is  permitted  to  take  property 
as  against  attaching  creditors  who  reside  with- 


in the  jurisdiction  of  the  court  appointing  thm 
receiver. 

High,  Receivers,  193;  Bagby  ▼.  Atlantic  IL 
&  0,  R,  Co.  86  Pa.  291;  compare  Warren  v. 
Union  Nat.  Bank,  7  Phila.  156;  Uurdy.  Eliza- 
heik,  41  N.  J.  L.  1;  Merchants  Nat.  Bank  ▼• 
McUod,  88  Ohio  St  174;  Hunt  v.  Columhian 
Ins.  Co.  55  Me.  290.  93  Am.  Dec.  692;  Parct- 
diss  v.  Memphis  Farmers  dh  M.  Bank,  5  La. 
Ann.  710;  MeAlpin  v.  Jones,  10  La.  Add. 
552;  Graydon  v.  Church,  7  Mich.  36; 
Lycoming  F.  Ins.  Go.  v.  Wright,  55  Vt.  526; 
Biner  v.  BesU,  32  Mo.  240,  82  Am.  Dec.  129; 
Thurston  y.  Bosenfleld,  42  Mo.  474,  97  Am. 
Dec.  851;  Green  v.  Gross,  12  Neb.  117;  Chnfee 
V.  Fourth  Nat.  Bank  of  New  York,  71  Me.  514, 
86  Am.  Rep.  845;  Boulware  v.  Davis,  9  L.  R. 
A.  601,  90  Ala.  207;  Re  Waits,  99  N.  Y.  433; 
Runk  V.  8t.  John,  29  Barb.  586;  Peters  v.  Fos- 
ter, 56  Hun,  607;  Dyer  v.  Power,  89  N.  Y.  8. 
R.  186. 

Where  the  attaching  creditor  is  a  resident 
neither  of  the  state  where  the  suit  is  brought 
nor  of  the  state  where  the  receiver  is  appointed, 
he  is  perhaps  to  be  treated  the  same  as  a  resi- 
dent of  the  state  where  the  suit  is  brought,  not 
being  himself  found  by  the  decree  appointing 
the  receiver. 

Paine  v.  Lester,44  Conn.196, 86  Am.Rep.442. 

An  in  junctional  order  of  interlocutory  decree 
of  a  court  of  New  York  is  not  binding  upon 
this  court.  Each  state  can  give  as  mucn  force 
to  an  injunction  of  another  state  as  it  sees  fit. 
It  must,  however,  be  taken  into  consideration 
in  determining  whether  or  not  comity  will  be 
extended  in  this  case. 


have  attached  the  property  before  it  oame  into 
poBsesalon  of  the  receivers,  although  after  the  In- 
aolvenoy.    WiUitts  v.  Waite,  26  N.  r.  677. 

For  this  distiootion  between  attachingr  creditors 
on  account  of  residenoe,  see  similar  cases  in  note  to 
IiONQ  y.  FORBSST,  ante,  83,  relating  to  foreign 
assignments  by  insolvent. 

It  is  still  more  clear  that  a  pending  garnishment 
will  not  be  defeated  by  the  appointment  of  a  re- 
ceiver in  another  state.  Hunt  v.  Oolumbian  Ins* 
Co.  66  Me.  297, 9S  Am.  Dec.  602;  Bartlett  v.  Wilbur, 
€8Md.  486;  Taylor  v.  Oolumbian  Ins.  Co.  U  Allen,  358. 

So  the  appointment  of  a  receiver  is  sufficient  to 
give  him  title  to  notes  of  the  debtor  within  the 
Jurisdiction,  and  in  that  state  the  receiver's  title 
will  be  unaffected  by  a  subsequent  garnishment  in 
another  state.    Osgood  v.  Maguire,  <a  N.  Y.  604. 

After  receiver  gets  pogsessUm. 

A  reoelver  appointed  in  another  'state,  who  has 
bad  actual  possession  of  personal  property  and 
aent  it  for  sale  to  a  state  In  which  it  is  attached  as 
the  property  of  the  debtor,  can  maintain  replevin 
therefor  as  against  the  attaching  creditor.  CagiU 
V.  Wooldridge,  8  Bazt.  680, 86  Am.  Kep.  716. 

Although  his  rights  as  receiver  cannot  be  recog- 
nized in  another  Jurisdiction,  he  can  maintain  the 
aotion  in  his  individual  capacity  for  such  property. 
Of  which  he  had  taken  possession.    Ibid. 

But  in  conflict  with  this  a  California  case  holds 
that  property  in  the  possession  of  a  receiver  of  an 
insolvent  corporation  appointed  in  one  jurisdiction 
Is  not  exempt  when  taken  into  another  jurisdiction 
from  attachment  by  resident  creditors  of  the  in- 
solvent corporation.  Humphreys  v.  Hopkins,  6  L, 
B.  A.  798,  81  Cal.  667. 

This  California  case  seems  to  stand  against  all 
others  that  expressly  decide  the  question. 

In  New  York  it  is  held  that  receivers  of  another 
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state  cannot  be  sued  and  property  In  thetr  hands 
attached  in  a  state  in  which  they  have  theproperty 
in  the  exercise  of  their  duty.  Killmer  v.  Hobart, 
68  How.  Pr.  453. 

So  in  Illinois  it  is  held  that  a  receiver  who  has 
once  obtained  possession  of  proper^  within  the 
Jurisdiction  of  the  court  which  appointed  him,  and 
has  given  bond  as  receiver,  cannot  be  deprived  of 
its  possession  when  he  takes  it  in  the  performanoe 
of  bis  duty  into  a  foreign  Jurisdiction  by  oreditora 
who  reside  there.  Chicago,  M.  ft  St.  P.  R.  Co.  v« 
Keokuk  N.  L.  Packet  Co.  106  111.  817, 48  Am.  Bep.  667. 

And  in  Connecticut  property  sent  into  the  state 
by  a  receiver  of  a  corporation  appointed  by  an- 
other state  for  the  purpose  of  completing  certain 
work  in  the  former  state  is  not  there  subject  to  at- 
tachment by  a  resident  creditor.  Pond  y.  Cooke,  45 
Conn.  126. 20  Am.  Bep.  668. 

This  decision  is  put  on  the  ground  that  the  prop- 
erty had  once  vested  in  the  receiver  by  the  law  of 
the  state  where  it  was  situated,  and  that  the  law  of 
another  state  will  not  devest  him  of  his  right  to  it 
on  taking  it  into  such  state  in  the  perfonnance  of 
his  duty.    ibid. 

And  a  receiver  of  an  insolvent  corporation  who 
brings  materials  from  another  state  and  performs 
a  contract  can  maintain  suit  for  the  proceeds  of 
the  contract  as  against  garnishment  by  the  credit- 
ors of  the  corporation,  although  the  oontraot  was 
made  and  performed  in  the  name  of  the  corpora- 
tion. Cooke  V.  Orange,  48  Conn.  401;  Blake  Crusher 
Co.  V.  New  Haven,  46  Conn.  478. 

Right  of  foreion  receiver  to  sue. 

The  general  doctrine  was  laid  down  in  some  of 
the  earlier  American  cases  that  a  receiver  appoint- 
ed in  another  state  would  not  be  allowed  to  bring  a 
suit  in  bis  own  name  as  receiver  on  the  ground  that 
his  appointment  had  no  extraterritorial  effects  Bat 
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WiUiam  ▼.  Hiniermeiiier,  26  Fed.Rep.  889. 

A  voloDiary  assigDment  for  the  benefit  of 
^rediton,  Talid  by  the  laws  of  the  state  where 
made,  is,  *'  by  the  principles  of  judicial  comity 
and  pnblic  policy^'  good  in  Wisconsin,  if  not 
in  effect  an  assignment  in  bankruptcy. 

Mowry  y.  Crocker,  6  Wis.  826;  Smith  v.  Chi- 
4Mqo  A  N.W,  B.  Co.  28  Wis.  268;  WillitU  ▼. 
Ifatte,  25  N.  T.  577. 

Fall  faith  and  credit  are  given  to  the  judg- 
ment of  a  state  court,  when,  in  courts  of  an- 
other state,  it  receives  the  same  faith  and  credit 
to  which  it  was  entitled  in  the  state  where  it 
was  pronounced. 

The  only  inquiry  can  be  whether  the  supreme 
<eourt  of  New  York  had  jurisdiction  to  render 
sach  a  decree,  and  whether  the  appellant  was 
^abject  to  tiiat  jurisdiction,  and  was  brpught 
into  that  proceedljig.  Neither  of  these  facts 
is  disputed. 

Bobwn  ▼.  Foare$,  12  N.  Y.  156.  62  Am.  Dec. 
153;  Folger  y.  ColumUan  Int.  Co.  09  Mass. 
267,  96  Am.  Dec.  747;  Be  Watte,  99  N.  Y. 
433;  WiUiame  v.  Hintermeieter,  eupra. 

The  general  rule  in  regard  to  foreign  receivers 
Hioee  not  necessarily  apply  to  receivers  of  a  cor- 
poration. 

All  persons  dealing  with  this  corporation, 
the  Hudson  River  Boot  A  Shoe  Manufacturing 
-Company,  have  assented  to  that  method  of 
windiog  up  its  affairs,  and  have  agreed  that 
the  assets  thereof  shall  vest  in  a  receiver  upon 
the  dissolution  of  the  corporation,  and  become 
a  trust  fund  for  the  benefit  of  all  of  the  cred- 
itors. Especially  is  this  true  of  the  creditors 
who  aze  residents  of  the  state  of  New  York. 


Belfe  V.  Bundle,  108  U.  S.  222,  26  L.  ed.  887; 
Paraone  v.  Charier  Oak  L,  Ins.  Co.  81  Fed. 
Rep.  805;  Taulor  v.  Life  Aeso.  of  America,  18 
Fed.  Rep.  498;  Davie  v.  Life  Auo.  of  America^ 
11  Fed.  Rep.  783. 

The  principle  that  the  assets  of  an  insolvent 
corporation  shall  be  regarded  as  a  trust  fund 
for  the  benefit  of  all  the  creditors  is  certainly 
in  harmony  with  the  doctrine  of  this  court. 

BaUin  v.  LoA,  78  Wis.  404. 

Pinney,  /.,  delivered  the  opinion  of  the 
court: 

It  is  not  disputed  but  that  the  ^oceedings 
in  the  supreme  court  of  New  York  were 
properly  instituted  and  conducted,  and  the 
dissolution  of  the  corporation  regularly  ad- 
ludged,  upon  the  voluntary  application  of 
its  trustees,  and  the  respondent  appointed 
receiver  of  all  its  property,  assets,  and  estate 
according  to  the  statute  of  that  state,  with  a 
view  of  applying  the  proceeds  eoually  to  the 
payment  of  all  Its  creditors,  ana  the  distri- 
bution of  any  residue  equal  Iv  to  and  among 
its  stockholders.  The  plaintiff  in  this  action 
was  at  the  time,  and  still  is,  a  resident  and 
citizen  of  the  state  of  New  York,  of  which 
state  the  corporation  was  a  citizen,  and  he 
was  served  with  an  inlunction  in  that  pro- 
ceeding restraining  him,  as  a  creditor  of 
the  corporation,  from  commencing  any  suit 
against  it  to  enforce  the  collection  of  his 
debt,  in  order  that  the  property  and  assets  of 
the  corporation  might  be  ptoperly  and  ju- 
diciously administered  and  applied  by  the 
receiver  under  the  authority  or  the  court  ap- 


irhfle  the  later  cases  do  not  reoofmlze  the  foreign 
«ppoiotinent  as  oreatiDg  an  absolute  rigrht  to  sue* 
tbey  lancely  extend  to  him  by  tbe  ezerofse  of  oom- 
iiy  tbe  inrivUege  of  malntaiDinff  a  suit,  wbere  this 
will  Dof  defeat  or  Impair  the  remedies  of  resident 
^vedttdiL 

The  earilerdootrine^is  followed  in  Hope  Mut.  L. 
Ina.  Go.  V.  GCaylor,  2  Bobt  278,  hoidiog  that  an  ao- 
tlon  ie  properly  bromrbt  in  tbu  name  of  a  f oreiflm 
corporation*  although  a  reoetver  has  been  appoint- 
ed for  it  at  its  domioil,  sinoe  he  oannot  sue  in  his 
-ovD  nameu 

Wbere  tbe  jurisdiction  to  appoint  a  receiver  in 
aoother  state  was  denied  and  not  proved,  his  rlirht 
to  sue  was  denied  in  B^onberg  v.  Elder,  18  Kan.  ISO. 

And  tbe  receiver  of  a  foreign  corporation  was 
denied  tbe  riffbt  to  sue  on  a  note  pasrable  to  the 
corporation,  where  it  did  not  appear  that  the  payee 
had  ever  aasiffned  it  to  blm.  Fsinners  &  M.  Ins.  Oo. 
T.  Needles,  62  Mo.  17. 

A  denial  of  tbe  right  of  a  receiver  appointed  by 
tbe  circuit  court  of  tbe  United  States  in  Wisconsin 
tobrinff  an  action  as  sudi  in  tbe  federal  court  In 
New  York  was  made  in  Briirham  v.  Luddington,  12 
BlatchL287. 

So  tai  Hazard  v.  Durant,  19  Ted.  Rep.  47t  It  was 
held  that  a  receiver  oannot  sue  in  another  state  in 
his  own  name  merely  by  force  of  his  appointment 
•s  receiver,  and  wbere  be  has  no  title  by  aaslgn- 
ment  or  conveyance. 

And  a  receiver  appointed  in  proceedings  supple- 
nentary  by  a  state  court  oannot  sue  In  a  federal 
court  to  set  aside  as  fraudulent  against  creditors  a 
fsoecal  assignment  by  the  debtor,  when  there  is  an 
■ngnee  in  bankruptcy,  as  the  title  to  property 
does  not  pass  to  him  by  virtue  of  his  appointment, 
and  the  assiflmment  in  bankruptcy  covers  such 
property.  Olney  v.  Tanner,  21  Blatcbf.  540,  afllrm- 
1iiSlOIlsd.Rep.10L 


Also  in  Maryland  ft  was  held  that  a  receiver  ap- 
pointed in  one  state  has  no  extraterritorial  power 
to  institute  proceedings  in  regard  to  property  not 
subject  to  the  jurisdiction  of  tbe  court  from  which 
be  received  bis  appointment.  Day  v.  Postal  Teleg. 
Co.  66  Md.  354.  Bspeclaliy  as  against  tbe  jurlsdio- 
tioQ  of  another  court  previously  Invoked. 

And  seemingly  not  In  harmony  with  the  main 
case,  it  was  held  in  an  earlier  Wisconsin  case  that  a 
receiver  appointed  In  another  state  cannot  sue  In 
Wisconsin  to  set  aside  a  transfer  of  property  on 
tbe  ground  that  It  is  fraudulent  as  to  creditors. 
Tbe  court  says  that  Judicial  comity  goes  to  no  such 
length.  Filkins  v.  Nunnemacber,  81  Wis.  91.  To 
tbe  contrary  are  New  York  and  New  Jersey  cases, 
infra. 

These  decisions  which  deny  a  foreign  recelver*s 
tight  to  sue  are  largely  based  on  Booth  v.  Clark,  58 
U.  &  17  How.  882, 16  L.  ed.  164,  In  which  a  receiver 
appointed  in  a  creditors*  suit  In  New  York  was  not 
allowed  to  recover  assets  in  the  District  of  Colum- 
bia, such  as  a  Mexican  claim;  but  in  that  case 
although  the  general  doctrine  denying  extraterri- 
torial effect  to  a  receiver's  appointment  was  de- 
clared the  receiver  had  in  fact  no  right  to  tbe  as- 
sets anywhere  as  they  bad  passed  to  an  assignee  in 
bankruptcy. 

But  tbe  more  liberal  doctrine  Is  followed  In  most 
modem  cases  which  in  effect  restrict  the  right  of  a 
foreign  receiver  to  sue  only  so  far  as  necessary  to 
protect  conflicting  rights  of  particular  creditors 
and  not  when  the  denial  of  bis  right  to  sue  will 
beneflt  no  one  but  tbe  defendants  whose  liability 
to  the  receiver's  estate  Is  the  matter  for  adjudica- 
tion. 

Thus  a  foreign  receiver  may  be  allowed  to  sue  to 
collect  Hssets,  when,  after  long  lapse  of  time,  no 
resident  creditors  have  appeared*  Boolwara  y- 
Davis,  0  L.  B.  A.  601,  SO  Ala.  207. 
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pointiDg  him,  and  in  the  regular  and  orderly 
administration  of  its  estate.  The  proceeding 
did  not  contemplate  a  discharge  of  the  debtor 
as  upon  the  surrender  and  application  of  his 
property  under  insolvent  laws,  but  the  prop- 
erty of  the  corporation  was  passed  and  vested, 
f pursuant  to  the  statute,  in  the  respondent  as 
ts  receiver,  and  the  corporation  was  dis- 
solved, BO  that  no  other  than  the  receiver  had 
a  rif^ht  to  assert  or  maintain  any  title  to  it 
thereafter,  and  he  could  do  so  onl^  for  the 
purpose  of  its  equal  and  Just  application  to 
the  payment  of  its  creditors,  and  the  just  di- 
vision of  any  residue  to  and  among  its  stock- 
holders. The  effect  of  such  voluntary  dls- 
aolution  was  to  place  all  its  property  and 
assets  in  cuttodia  legU,  to  be  collectea  and 
applied  by  the  receiver.  There  is  nothing 
in  the  statute  of  New  York,  or  in  this  pro- 
ceeding under  it,  in  conflict  with  or  in  con- 
travention of  the  laws  or  public  policy  of 
this  state,  as  declared  by  its  statutes  and  the 
decisions  of  its  courts,  nor  does  the  present 
proceeding  interfere,  or  tend  to  interfere, 
with  or  prejudice  the  rights  of  any  citizen 
of  this  state.  The  case  concerns  citizens  of 
New  York  alone,  the  garnishees  having  paid 
the  fund  into  court  and  been  discharged.  The 
case  is  therefore  free  from  all  objections 
which,  by  the  general  current  of  authority, 
might  prevent  or  induce  the  courts  of  Wis- 
consin to  refrain  from  giving,  in  a  spirit  of 
just  interstate  comity,  the  same  force  and 
effect  here  to  the  proceedings  in  the  supreme 
court  of  the  state  of  New  York  in  question 
as  would  be  accorded  to  them  there.  There 
are  many  cogent  reasons,  in  our  judgment, 
why  we  should  accord  to  them  such  effect 
upon  principles  of  comity.  The  situation, 
in  brief,  is  that  after  the  plaintiff  had  been 
enjoined,  by  a  competent  court  of  the  juris- 


diction in  which  he  resided,  from  bringin|^ 
any  action  against  the  corporation,  his  debtor, 
for  the  recovery  of  any  sum  of  money,  so  that, 
he  should  not  obtain  any  undue  preference- 
over  its  other  creditors,  in  violation  of  t he- 
purpose  and  policy  of  the  law  of  New  York 
and  the  proceeding. thus  instituted,  and  after 
an  adjudication  araolutely  dissolving  the  cor- 
poration had  been  made,   and  after  the  title- 
to  its  property,  effects,  and  credits  had  beea 
vested  in  the  claimant  as  such  receiver,   tbe^ 
plaintiff  came  into  the  circuit  court  of  this^ 
state,  and  commenced  an  action  to  recover  his^ 
demand  against  a  dissol  ved  corporation.    The 
question  is  one  wholly  between  parties  resid- 
ing in  New  York,  and  bound  bv  the  proceed- 
ings in  question,  neither  of  whom  is  in  any 
position  to  invoke  the  assistance  of  the  courts^ 
of  this  state  to  defeat  or  ^eny  full  effect  to- 
the  proceeding  in  New  York,  or  the  title  re- 
sulting from  It.    It  is  clear  that  the  adjudica- 
tion of  dissolution,  and  the  appointment  or 
the  receiver  vesting  in  him  the  title  to  the^ 
chose  in  action  in  question,  were  binding  oi^ 
these  parties,  and  the  courts  of  New  York, 
would  have  enforced  the  receiver's  title  ha<l 
this  controversy  originated  there.    The  plain- 
tiff  asks  us  to  aid  him  in  violatii/g  the  lavr 
of  his  own  state,  and  evading  the  process  of 
its  courts.     Our  own  citizens,    in  a  proper 
case,  would  no  doubt  be  protected  against  the- 
effect  of  such  extraterritorial  act  and  adjudi- 
cation, if  injurious  to  their  interests,   or  in. 
conflict  with  the  laws  and  public  policy  of 
Wisconsin,  and  effect  would  not  be  given  to 
it  at  the  expense  of  injustice  to  our  own  citi- 
zens.   The  transfer  of  this  debt,  valid  in  New- 
York,  must,  we  think,  be  held  valid  on  prin- 
ciples of  comity  here.     When,  therefore,  tho- 
^arnishee  process  was  served,   there  was  no 
debt  due  to  the  corporation  upon  which  it. 


Bo  a  forelflrn  reoeiver  who  has  obtained  a  judg- 
ment may  aue  upon  that  In  another  state  as  ao  In- 
dividual. Wilkinson  v.  Culver,  28  Blatchf .  416.  25 
Fed.  Bep.  639. 

The  addition  of  the  words  receiver,  etc.  In  the 
title  o(  the  case  may  be  rejeoted  as  surplusage.  Ibid, 

The  same  doctrine  was  reoogDized  In  Merchants 
Nat.  Bank  v.  McLeod,  38  Ohio  St.  174,  allowing  a  re- 
oeiver of  a  Kentucky  corporation  in  a  f oredosure 
suit  to  bring  suit  in  Ohio  for  rolling  stock  included 
in  the  mortgage. 

So  in  Lycoming  F.  Ins.  Co.  y.  Wright,  65  Vt.  606. 
the  receiver  appointed  at  the  domioll  of  the  foreign 
corporation  is  held  entitled  to  sue  in  Vermont, 
where  there  are  no  intervening  rights  of  creditors. 

And  the  reoeiver  appointed  in  another  jurlsdic- 
tton  is  allowed  in  Louisiana  to  bring  suit  for  prop- 
erty which  was  stolen  from  him.  McAlpin  v.  Jones, 
10  La.  Ann.  662. 

An  assignment  to  a  reoeiver  under  order  of  court 
was  held  in  Michigan  to  give  him  power  to  sue  as 
aasigDce  of  a  legal  interest  in  the  property  assigned 
and  a  description  of  htm  as  receiver  was  regarded 
as  mere  descripiio  vemona^  there  being  no  domestic 
creditors  affected  by  the  suit.  Graydon  v.  Church, 
T  Mich.  86. 

And  receivers  appointed  In  another  state  were 
allowed  to  sue  on  a  bond  and  mortgage  transferred 
by  the  court  to  them  as  successors  of  other  receiv- 
ers, to  whom  the  obligations  were  executed.  Xgle- 
hart  V.  Bieroe,  86  IlL  188. 

And  a  receiver  appointed  in  another  state,  who 
brings  into  the  state  materials  and  performs  there 
a  contract  in  the  exercise  of  his  duty  can  recover 
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the  proceeds  of  the  contract    Cooke  v.  Orange.  4i^ 
Conn.  401. 

The  legal  effect  of  the  appointment  of  a  receiver 
in  a  foreign  Jurisdiction  in  transferring  to  him  the- 
right  to  collect  property  will  be  so  far  recognized 
in  New  Jersey  as  to  sustain  a  suit  by  him  for  the- 
recovery  of  such  property.  Hurd  v.  Elizabeth,  41 
N.  J.  L.  L 

The  rule  that  the  receiver  of  a  foreign  corpora- 
tion may,  simply  as  a  matter  of  comity,  be  allowect 
to  recover  property,  is  recited  in  National  Trust 
Co.  of  N.  Y.  V.  Miller,  88  N.  J.  Bq.  166,  in  whicl» 
case,  however,  an  ancillary  receiver  had  been  ap» 
pointed. 

The  same  rule  is  declared  In  Bidlack  v.  Mason^ 
26  N.  J.  Eq.  280.  which  was  the  case  of  a  motion  f  or- 
a  reoeiver  where  the  complainant  was  a  reoeiver 
appointed  in  another  state. 

So  In  New  York  a  foreign  reoeiver  may  maintala 
an  action  when  there  are  no  local  Interests  adverse 
to  his  suit.  Dyer  v.  Power,  88  N.  Y.  8.  B.  186;  Peters- 
V.  Foster,  66  Hun,  607. 

In  Indiana  also  as  a  matter  of  comity,  receivers 
duly  appointed  and  qualified  in  other  states  are 
allowed  to  maintain  suits  to  the  extent  of  their 
authority.    Met2sner  v.  Bauer,  98  Ind.  427. 

In  this  case  there  was  no  question  as  to  any  con- 
flict of  interest  between  resident  creditors  and  the 
reoeiver.    ibid. 

A  receiver  appointed  in  another  state  may  b» 
allowed  by  comity  to  bring  suit  against  a  resident, 
to  enforce  his  liability  as  stockholder  in  an  insolv- 
ent corporation.    Pugh  v.  Hurtt,  62  How.  Pr.  22. 

Keceivers  appointed  in  another  state  may,  bjr 
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oould  act,  and  the  money  that  has  been  paid 
into  court  belongs  to  the  receiver  claimant ; 
and,  no  principle  of  public  policy  or  riichta 
of  citizens  of  Wisconsin  intervening,  by  a 
fair  and  liberal  spirit  of  comity  our  courts 
orght  to  give  the  same  force  and  effect  to  the 
proceedings  in  miestion  as  they  would  have 
in  the  courts  of  J^ew  York. 

The  tendency  of  modem  adjudications  is 
in  favor  of  a  liberal  extension  of  interstate 
comity,  and  against  a  narrow  and  provincial 
policy,  which  would  deny  proper  effect  to 
judicial  proceedings  of  sister  states  under 
their  statutes  and  rights  claimed  under  them, 
simply  because,  technically,  they  are  for- 
ei^,  and  not  domestic.  In  the  recent  case 
of  CoU  Y.  Ounningham,  188  U.  S.  107,  88  L. 
ed.  538,  the  subject  was  very  f  ull^  consid- 
ered, and  the  various  cases  were  cited ;  and 
it  was  there  held  that  a  creditor  who  is  a  citi- 
zen and  resident  of  the  same  state  with  his 
debtor,  against  whom  insolvent  proceedings 
have  been  instituted  in  said  state,  is  bound 
by  the  assignment  of  the  debtor*8  property 
in  such  proceedings,  and  if  he  attempts  to 
attach  or  seize  the  personal  property  of  the 
debtor,  situated  in  another  state  and  embraced 
in  the  assignment,  he  may  be  restrained  bv 
injunction  oy  the  courts  of  the  state  in  which 
he  and  his  debtor  reside ;  that  every  state  exer- 
cises, to  a  greater  or  less  extent,  as  it  deems 
expedient,  the  comity  of  giving  effect  to  the 
insolvent  proceedings  of  other  states,  and 
where  the  transfer  oi  the  debtor's  property  is 
the  result  of  a  judicial  proceeding,  as  aeen- 
eral  rule,  no  state  will  carry  it  into  effect, 
to  the  prejudice  of  its  own  citizens.  Eeynolds 
V.  Adden,  186  U.  8.  858.  854,  84  L.  ed.  362. 
In  Bagb^  v.  Atlantic,  M.  A  0.  B,  Go, ,  86  Pa. 
291,  it  was  held  that,  where  a  receiver  of  a 
corporation  has  been  appointed  by  a  court  of 


competent  jurisdiction  in  another  state,  a 
creditor  who  resides  in  that  state,  and  is* 
bound  by  the  decree  of  its  court  appointinc 
the  receiver,  cannot,  in  an  attachment  or  exe- 
cution, recover  the  assets  of  the  corporation  i& 
another  state,  which  the  receiver  claims.  la 
Ba4km  y.  Home,  123  Pa.  452,  458,  2  L.  R. 
A.  855,  speaking  to  this  point,  the  court  said  : 
**  As  before  observed,  both  of  these  parties, 

?]aintifl8  and  defendant,  are  residents  of  New 
ork.    They  come  into  tb  is  state  to  obtain  aa 
advantage  by  our  law  which  they  could  not 
obtain  by  their  own.    They  are  seeking  Uy 
nullify  uie  law  of  their  own  state,  and  ask 
the  aid  of  our  court  to  do  so.    This  they  can- 
not have.    If  for  no  other  reason,  it  is  for- 
bidden by  public  policy,   and  the  comity 
which  exists  between  the  states.    This  comi  tj- 
will  always  be  enforced   when  it  does  not 
conflict  with  the  riirhts  of  our  own  citizens." 
To  the  same  effect  fs  the  case  of  Bs  W<nte,  9^ 
N.  T.  438,  439,  448,  and  also  Phelps  y.  Me- 
Cann,  128  N.  Y.   641.     In  Toronto  QeneraC 
Trust  Co.  y,  Chicago,  B.  A  Q,  B.  Co.,  123  N. 
Y.  87,  47,  it  was  said  that  **  foreign  receiyera 
and  assignees,  taking  their  title  to  property 
by  virtue  of  foreign  laws  or  legal  proceed- 
ings in  foreign  courts,  may  come  here  and 
maintain  suits  in  our  courts  when  they  do  not 
come  in  conflict  with  the  rights  or  interests, 
of  domestic  creditors  i"  and  the  general  rule 
laid  down  in  Hibemia  JSat,  Bank  v.  Laccmbe, 
84  N.  Y.  867,  38  Am.   Rep.   518,    must  be 
considered  as  cjualifled  by  Uiese  cases.    The 
same  doctrine  is  laid  down  in   Woodtoard  v. 
Brooks,  128  111.  222,  8  L.  R.  A.  702,  where 
it  is  held  that,  if  an  assignment  is  valid  in' 
the  state  where  made,  it  will  be  enforced  in 
another  state  as  a  matter  of  comity,  but  not 
to  the  prejudice  of  the  citizens  of  the  latter, 
who  may  have  demands  against  the  assignor ;. 


e  .1  tesy,  briQg  suit  to  reoover  property,  where 
there  is  no  ooDfllct  of  interest  between  f  orelffn  and 
domestic  oredltois,  as  Id  a  suit  to  set  aside  a  void 
conveTance  by  judicial  sale  of  land  situated  in  an- 
other state.    Runk  r.  St.  John,  29  Barb.  58ft. 

6o  a  sequestrator  appointed  in  another  state,  who 
is  substantially  an  assifpnee  of  a  oorporation  of  that 
state,  may  brlnflr  suit  to  reoover  property  which  Is 
allesred  to  have  been  transferred  for  the  purpose 
of  def  nindinir  creditors  in  the  other  state.  Barclay 
y.  QulcksiJver  Min.  Co.  6  Lans.  2ft. 

And  a  reoeiyer  of  partnership  assets,  appointed 
by  a  oompf^Dt  court  of  another  state,  may  main- 
tain an  action  in  New  Jersey  to  set  aside  a  sale  of 
the  assets  situated  in  New  Jersey  by  one  partner 
in  fraud  of  another,  when  there  are  no  creditors  of 
the  firm  and  the  only  one  to  be  benefited  is  tho 
partner  defrauded,  dobernheimer  v.  Wheeler,  46 
N.  J.  Eq.  614. 

In  a  bankruptcy  oara  in  the  northern  district  of 
lilinois,  it  was  held  that  a  receiver  of  a  corporation 
in  another  state  migrht  prove  a  debt  affainst  the 
bankrupt.   Ex  parte  Norwood,  8  Bias.  604. 

Trustees  appointed  to  wind  up  a  f  orel^rn  corpo- 
ration may  be  substituted  in  another  jtuisdiction 
for  the  oorporation  in  a  pending  suit,  on  the  ground 
that  they  are  a  quasi  corporation.  New  Jersey 
Protection  ic  L.  Bank  y.  Thorp,  6  Cow.  46. 

The  superintendent  of  the  insurance  department 
of  a  state  In  which  a  oorporation  was  created,  who 
is  made  by  operation  of  law  the  successor  of  the 
eorporation,  is  entitled  to  appear  in  a  suit  in  an- 
other state  against  the  eorporation  and  claim  a 
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removal  of  the  case  on  the  ground  of  dttaenship. 
Belfe  y.  Bundle,  103  U.  8. 222, 26  L.  ed.  837. 

An  officer  of  a  oorporation,  for  which  a  receiver 
is  appointed,  who  is  served  with  lui  injunctioik 
against  interfering  with  the  receiver's  right  to  the- 
assets,  cannot  avoid  the  effect  thereof  by  golnff 
Into  another  state:  and  this  rule  is  not  changed  by 
the  fact  that  he  is  himself  a  creditor  of  the  com- 
pany. A  receiver  in  the  latter  jurisdiction  may  be> 
appointed  to  take  charge  of  tho  assets  in  that  state* 
Williams  V.  Hintermelster,  26  Fed.  Bep.  889. 

For  the  right  of  tho  assignees  in  insolvency  or 
bankruptcy  and  syndics  to  bring  suit  in  other  Ju> 
rlsdlctions.  see  note  to  Lono  v.  Fobrest,  ante^  88 
on  the  subject  of  insolvency  transfers  as  affecting^ 
title  to  property  outside  the  jurisdiction. 

TUle  to  land. 

The  appointment  of  a  receiver  does  not  frive- 
him  title  to  real  property  in  another  israte,  or  au- 
thorize him  to  maintain  an  action  'in  the  state  of 
his  appointment  to  contest  the  title  of  purchasers 
under  execution  in  the  state  where  the  property  Is 
situated.  Simpklns  v.  Smith  ft  P.  Gold  Co.  50  How- 
Pr.66. 

The  title  to  land  in  Texas  held  by  a  trustee  la 
held  not  to  pass  to  his  receiver  appointed  in  Ten- 
nessee so  as  to  defeat  an  attachment  of  the  land  in 
Texas  by  creditors  of  the  real  owner.  Moseby  v. 
Burrow,  62  Tex.  896. 

For  effect  of  assignments  for  creditors,  insolv- 
ency and  bankruptcy  transfers  on  land  as  well  a» 
personal  property  outside  the  jurisdiction,  see  note 
to  LoNO  V.  FOBBBST.  ante,  88.  B.  A.  R. 
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that  while  it  is  contrary  to  public  policy  to 
•allow  the  property  of  a  nonresidcDt  debtor 
to  be  withdrawn  from  the  state,  and  thus 
compel  creditors  to  seek  redress  in  a  foreign 
Jurisdiction,  jet  for  all  other  purposes  be- 
tween the  citizens  of  the  state  where  the  as- 
«i^nment  is  made,  if  valid  by  the  lexloci^  it 
will  be  carried  into  effect  by  the  courts  of 
Illinois;  and  this  rule  is  held  not  to  be  in 
conflict  with  Bhawn  v.  Pea/ree,  110  III.  350. 
The  assignment  in  this  case  was  voluntary, 
it  is  true,  and  not  by  proceedings  in  irmium. 
We  are  unable  to  see  upon  what  substantial 
ffround  it  can  be  maintained  that  the  title  of 
the  receiver  in  this  case,  founded  upon  the 
voluntarv  dissolution  of  the  corporation,  does 
not  stand  on  equally  as  favorable  ground  as 
that  of  an  assignee  for  the  benefit  of  creditors. 
FarBons  v.  Charter  Oak  L.  Ins.  Co.  81  Fed. 
Rep.  805 ;  Relfe  v.  Bundle,  108  U.  8.  222,  225, 
•26  L.  ed.  387,  889 ;  Williams  v.  RintermeikUr, 
:26  Fed.  Rep.  889.  In  Merchants  Nat.  Bank 
V.  MeLeod,  88  Ohio  St.  174,  it  was  held  that 
.ti  receiver  appointed  under  the  authority  of 
the  court  of  one  state,  and  vested  with  the 
title  to  property  temporarily  in  another, 
-might,  under  the  comity  between  states,  by 
;an  action  brought  in  the  latter  state  in  his 
•own  name,  assert  his  right  to  the  possession 
of  it,  where  such  right  was  not  in  conflict 
with  the  rights  of  the  citizens  of  the  latter 
.-state,  nor  against  the  policy  of  its  laws ;  nor 
is  there  anything  in  the  case  of  McClure  v. 
Campbell,  71  Wis.  850,  in  conflict  with  this 
•conclusion.  Mr.  Justice  Lyon  had  in  view 
in  that  case  the  question  ol!^  giving  effect  to 
foreign  insolvency  proceedings  resulting  in 
41  discharge  of  the  debtor  prejudicially  to  the 
interests  of  citizens  of  the  state  wherein  the 
designee  attempted  to  enforce  the  assignment. 
In  filkins  v.  Nunnevnaeher,  81  Wis.  91,  the 
-question  was  whether  judicial  comity  would 
Allow  a  receiver,  appointed  in  a  creditors' 


suit  in  another  state,  to  maintain  a  suit  in 
Wisconsin  to  set  aside  an  alleji:ed  fraudulent 
conveyance,  from  the  debtor  to  the  defendant, 
of  property  within  the  latter  state,  and  pre- 
sented an  entirely  different  question  from  the 
one  in  this  case,  which  is  whether  a  foreign 
receiver  can  be  heard  to  assert  in  the  courts 
of  this  state  a  title  to  property  which  he 
claims  by  an  assignment,  valid  and  bindinsp 
against  all  the  parties  to  the  litigation,  and 
is  more  nearly  analogous  to  the  question  in- 
volved and  decided  in  Cook  y.  Van  Ilorn^  81 
Wis.  291.  The  question  is  not  materially- 
different  from  that  involved  in  Smith  v. 
Chicago  ds  If.  W.  B.  Co.,  28  Wis.  267,  where 
it  was  determined  that  effect  would  be  given 
to  the  courts  of  this  state,  subject  to  tlie 
qualifications  here  stated,  to  an  assignment 
made  in  another  state  by  a  party  in  order  to 
avoid  imprisonment  in  proceedings  supple- 
mental to  execution  for  refusal  to  apply 
rights  in  action — corporate  stocks — to  the 
payment  of  a  judgment;  and  it  is  evident 
that,  if  the  title  depended  wholly  upon  the 
coercive  power  of  the  court,  the  result  would 
have  been  the  same.  The  principle  is  uni- 
versal that  the  assets  of  insolvent  corporations 
are  to  be  regarded  as  a  trust  fund  for  the 
benefit  of  all  the  creditors,  and  **that  kind 
of  diligence  by  which  one  creditor  of  an  in- 
solvent corporation  secures  to  himself  a  prior 
right  to  its  property,  and  an  unequal  ad- 
vantage over  the  other  creditors,  is  without 
merit,  and  more  selfish  than  just."  Ballin 
V.  Loeb,  78  Wis.  404.  The  public  policy  of 
Wisconsin  and  New  York  in  this  respect  are 
in  accord.  For  these  reasons  we  are  of  the 
opinion  that  tJu  daim  of  the  receiver,  as 
stated  in  his  intervening  petition,  to  the  fund 
in  court,  must  be  sustained,  and  that  the  OiV' 
euit  Court  properly  overruled  the  plaintiJTs  da* 
murrer  thereto. 
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John  W.  JASPER,  Bespt.^ 

Arthur  £.  HAZEN,  Appt. 

( N.Dak ) 

"^l.  Under  section  SB*  chap.  180»  Iaws 
189 1 » this  conrt  is  required*  upon  ap- 
peal, to  review  questions  of  fii.ctin  cases 
tried  by  the  court  or  referee,  when  exceptions  to 
the  flndinffs  are  duly  taken  and  returned.  But 
this  court  will  not  try  the  case  de  now.  The 
flndlQ|C8  below  are  presumed  to  be  correct.  Ap- 
peliant  must  show  error,  and  a  finding  based  up- 
on parol  evidence  will  not  be  disturbed  unless  the 
error  be  made  clearly  to  appear. 

"ft*   To  support  a  findings  that  a  deed  ab- 

*Headnote8  by  Babthoix)hew,  Ch.  J. 


solute  on  its  Ikce  was  intended  as  i^ 
waovtga,ge  only,  the  evidence  must  be  olear^ 
oonvlnciDiir,  and  satisfactory,  and  of  such  a  obar- 
acter  as  will  leave  in  the  mind  of  the  chancellor 
no  hesitation  or  substan  tial  doubt.  In  re rlewlnsr 
questions  of  fact  upon  appeal,  in  this  class  of 
cases,  the  same  strict  rule  must  be  applied  by  the 
appellate  court 

8.   Evidence  in  this  case  examined,  and 

held  sufficient  to  warrant  tbe  trial  court  in  hold- 
Ingr  that  a  deed  absolute  In  form  was  in  tact  given 
as  security  only. 

(March  8,  lOMO 

APPEAL  by  defendant  from  a  Jad^rment  of 
the  District  Court  for  Cass  County  in  favor 
of  plaintiff  in  an  action  brought  to  recover  the 
value  of  certain  real  estate  which  defendant 


NOTS.— The  decision  in  the  above  case  touches  a 
-question  which,  althougrh  very  practical,  seems  to 
have  been  developed  but  little,  and  which  is  treat- 
-ed  more  fully  In  the  present  case  than  anywhere 
-else.  It  is  interesting  in  connection  with  the  fact 
that  the  statutory  provision  above  discussed  was 

^t2  L.  R.  A,  I 


taken  from  Wisconsin,  to  notice  the  re«)ent  Wiscon- 
sin  case  of  Klein  v.  Valerius,  XS  L.  K.  A.  009,  holding 
unconstitutional  a  new  statute  of  that  state  at- 
temptinir  to  irive  a  review  of  facts  in  the  supreme 
court  unaffected  by  tiie  decision  of  the  lower  couru 
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'was  alleged  to  bave  obtAine<1  under  an  abso- 
lute deed  intended  for  a  mortgage  and  to  have 
subsequently  aold  to  tbird  pereons.     Affirmed, 

The  facts  aufficiently  appear  in  tbe  opinion. 

Mr.  Sumner  Lardd,  with  Mestrs,  Benton 
<ft  Amidon,  for  appellant: 

Parol  evidence  is  not  admissible  to  vary  tbe 
iermM  of  a  written  Instrument  and  a  court  of 
•equity  ougbt  to  be  extremely  cautious  in  its 
•consideration  of  sucb  testimony. 

Andrew  t.  Eisea?  F,  d  M.  ln$,  Co.  8 
JIason,  6. 

Tbe  eyidence  upon  wbich  a  deed  absolute  on 
its  face  will  be  adjudged  a  mortgage,  must  be 
•clear,  oonyindng,  and  equal  in  force  to  tbat 
upon  wbich  a  deed  will  be  reformed  under  the 
grounds  of  mistake. 

Sent  ▼.  IjOBley,  24  Wis.  664 

Tbe  fact  must  be  made  out  by  clear  and 
«trong  evidence;  a  mere  preponderance  of 
proof  is  not  suflScient,  and  whenever  the  de- 
gree of  proof  required  in  cases  like  this  is  men- 
tioned, tbe  rule  is  stated  the  same  as  in  suits  to 
reform  instruments. 

^oan  y.  Becker,  84  lOnn.  491;  MeCleOand 
T.  SanfoTd.  28  Wis.  595. 

Tbe  burden  rests  upon  tbe  moving  party  of 
overcoming  the  strongest  presumption  arising 
from  the  terms  of  a  written  instrument.  If 
the  proofs  are  doubtful  or  unsatisfactory,  if 
there  is  a  failure  to  overcome  this  presumption 
by  testimony  entirely  plain  and  convincing  be- 
yond reasonable  controversy,  the  writing  will 
be  made  to  express  correctly  the  intention  of 
the  parties.  A  Judgment  of  the  court,  a  delib- 
erate deed  or  writing,  are  of  too  much  solem- 
nity to  be  brushed  by  loose  and  inconclusive 
evidence. 

Hateiand  t.  make,  97  U.  8.  624,  24  L.  ed. 
1027;  United  States  v.  MaxmU  Land-Orant 
Co.  121  U.  8.  825,  881.  80  L.  ed.  949,  959; 
United  Slates  y.  Budd,  144  U.  8.  154-161,  86 
li.  ed.  S84-.H86;  Mead  y.  Weetehester  F.  Ins.  Co. 
«4  N.  Y.  458;  Ford  v.  Joyce,  78  N.  T.  618; 
Tu/ts  y.  Lamed,  97  Iowa,  830;  FHnn  v.  Bark- 
4w,  7  Ind.  69;  Stockbridge  Iron  Co.  v.  Hudson 
Iron  Co.  102  Mass.  45;  Story,  Eq.  Jur.  11th  ed. 
$  157;  2  Pom.  Eq.  Jur.  §  859;  E^nkU  y.  Boyal 
Sxehange  Co.  1  Yes.  8r.  817. 

To  convert  a  deed  absolute  on  its  face  into 
«  mortgage  by  parol  testimony,  such  testimony 
must  be  dear  and  specific,  of  a  character  such 
as  will  leave  on  the  mind  of  the  court  no  hesi- 
tation or  doubt;  and  failing  in  this,  the  effort 
to  impeach  the  legal  character  of  the  deed  must 
be  regarded  as  abortive. 

Lances  App,  112  Pa.  456;  Eenley  v.  Hotal- 
ing^  41  Cal.  22;  TUden  v.  Streeter,  45  Mich. 
£33;  Johnson  v.  Van  VOsor,  48  Mich.  208; 
Serehetal  v.  Doty,  81  Wis.  476;  Townsend  v. 
Peterson,  12  Colo.  491;  SatterjUld  v.  Malone, 
1  L.  R  A.  85,  85  Fed.  Rep.  445;  Munger  y. 
Ca»ey  (Pa.)  March  11,  1889;  Pierce  y.  Trarer, 
13  Key.  526;  Phillips  v.  Croft,  42  Ala.  477: 
Bingham  v.  Thompson,  4Nev.  224. 

Sometimes  a  great  disproportion  between  tbe 
actual  yalue  of  the  land  and  alleged  purchase 
price  lends  aid  in  controversies  of  this  kind  in 
determining  what  tbe  real  transaction  was. 
Here,  however,  there  was  no  great  dispropor- 
taoo. 

See  Howland  v.  Blake,  97  U.  8.  624,  627,  24 
L.  ed.  1037, 1029. 


The  case  may  be  decided  i^pon  a  prindple 
eoveminff  a  class  of  cases  of  the  same  nature. 
Among  them  are: 

Where  a  written  instrument  is  sought  to  be 
reformed  upon  tbe  ground  that  by  a  mistake  it 
does  not  correctly  set  forth  the  intention  of  the 
parties:  or  where  the  declaration  of  the  mort- 
gagor at  the  time  he  executed  the  mortgage, 
that  the  equity  of  the  redemption  should  pass 
to  the  mortgagee;  or  where  it  is  insisted  tbat  a 
mortgagor  by  a  subsequent  parol  agreement 
surrendered  his  rights  {Einoland  v.  Blake,  97 
U.  8.  624,  24  L.  ed.  1027.  See  also  Kent  v. 
Lasley,  24  Wis.  654).— it  is  the  duty  of  the 
court  to  examine  tbe  testimony  and  determine 
whether  it  satisfies  the  rule  of  evidence  appli- 
cable to  tbe  case. 

1.  Clourts  of  review,  in  affirming  the  de- 
cision of  trial  courts  in  cases  to  whicb  this  rule 
of  evidence  is  applicable,  have  not  applied  the 
general  rule  that  where  there  is  a  conflict  in 
tbe  evidence  the  weight  of  evidence  will  not  be 
examined,  but  on  tbe  contrary  courts  of  review 
in  affirming  decisions  in  such  cases  have  inva- 
riably examined  the  evidence  and  expressly 
determined  its  sufficiency  or  insufficiency  to 
satisfy  tbe  rule  for  which  we  contend. 

2.  Ck)urt8  of  review  have  frequently  re- 
versed the  decision  of  trial  courts  in  this  class 
of  cases  upon  tbe  sole  ground  tbat  tbe  evidence 
in  support  of  the  decision  was  not  sufficient  to 
satisfy  tbe  rule,  although  it  would  bave  been 
amply  suffident  to  supports  decision,  upon  an 
ordinary  issue. 

Upon  an  ordinary  issue  of  fact,  appellate 
courts  do  not  review  or  examine  tbe  testimony 
in  case  of  conflicting  evidence,  but  dispose  of 
the  question  in  tbe  briefest  possible  manner  by 
simply  citing  the  general  rule. 

Ck>mpare  Zhdman  v.  Peter,  118  IT.  8.  78,  80 
L.  ed.  78,  with  Hathaway  v.  First  Nat.  Bank 
(f  Cambridge,  184  U.  S.  494.  88  L.  ed.  1004; 
Etheridgs  y.  Wisner,  86  Mich.  166,  with 
Thompson  y.  Homan,  77  Mich.  184. 

If  it  had  been  considered  by  courts  of  review 
that  the  general  rule  was  also  applicable  to 
cases  requiring  tbe  strict  proof,  it  is  incredi- 
ble that  they  would  have  been  at  such  pains  in 
every  case  to  examine  the  testimony. 

Courts  of  review  have  frequently  reversed 
the  dedsion  of  trial  courts  in  this  class  of  cases 
upon  tbe  sole  ground  tbat  the  evidence  in  sup- 
port of  Uie  decision  was  not  sufficient  to  satisfy 
the  rule. 

Netius  y.  Dunlap,  88  N.  Y.  676. 

Ensign  v.  Ensign,  120  N.  Y.  655,  however, 
is  based  upon  the  provisions  of  the  1876  Ck)de 
of  CivU  Procedure. 

Tbe  ground  of  this  decision  is  more  fully 
explained  in  Re  Boss,  87  N.  Y.  514;  Case  v. 
Peters,  20  Mich.  298;  Vary  v.  Shea,  86  Mich. 
888:  TOden  v.  Streeter,  45  Mich.  588;  Reynolds 
y.  Campbell,  Id.  529. 

That  the  supreme  court  of  Michigan  applies 
tbe  general  rule  relative  to  conflicting  testi- 
mony, upon  an  ordinary  issue,  see  Etheridgev. 
Wisner,  supra;  Newton  v.  HoUey,  6  Wis.  592; 
Lake  v.  Meaeham,  18  Wis.  856;  KercftevcU  v. 
Doty,  31  Wis.  477;  Harter  v.  Christoph,  82  Wis. 
246;  Sable  v.  Moloney,  48  Wis.  331;  Meisioinkle 
v.  ^  Paul  F.dbM.  Ins.  CA?.  6  L.  R  A  200. 
75  Wis.  147. 

Thai  the  supreme  court  of  Wisconsin  applies 
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the  genenl  nile  without  examlnlug  the  evi- 
dence, upon  ordinary  issaes,  where  the  testi- 
mony it  conflicting, — 

8ee  Bobbins  v.  Jrand  Du  Lae,  82  Wis.  840; 
amith  ▼.  EiidM^  151  Pft.  256;  JPdneake  v. 
Cavffman,  114  Pa.  118;  MeraU  ▼.  Bushnell,  41 
Minn.  87;  Bandall  ▼.  Burk  Tiep,  of  Minnehaha 
(Mmnty  (a  Dak.)  Nov.  24,  1898. 

Sud^  had  been  the  unvarying  practice  of 
courts  of  review  in  the  states  in  which  this 
strict  rule  of  evidence  has  been  established  and 
defined,  as  late  as  1891.  Bincethat  date  three 
decisions  have  been  rendered  by  the  supreme 
court  of  California  declaring  a  differeot  rule. 

These  cases  are  BrimmY,  Bri$on,  90  Cal.  828; 
Mahoney  y.  Bostwiek,  90  CaL  58;  Penney  y. 
Bimmons,  99  Gal.  8b0. 

In  the  first  of  these  cases  the  statement  that 
the  finding  of  the  trial  court  was  conclusive 
was  a  mere  dictum. 

The  next  case,  Mahoney  v.  Bostvtiek,  eupra, 
is  based  entirely  upon  the  former  case. 

In  Penney  v.  Simmons,  supra,  the  trial  court 
decided  in  favor  of  the  deed. 

Mr.  Charles  A.  Pollock,  with  Mr.  M. 
A.  Hildreth*  for  respondent: 

The  rule  which  excludes  parol  testimony  to 
contradict  or  vary  a  written  instrument  has 
reference  to  the  language  used  by  the  parties. 
It  does  not  forbid  an  inquiry  into  the  object  of 
the  parties  in  executing  and  receiving  the  in- 
strument. 

Brick  y.  Briek,  96  U.  S.  61  825  L.  ed.  256; 
Hughes  v.  Edwards,  22  U.  8.  9  Wheat.  489,  6 
L.  ed.  142;  Fieree  y.  Robinson,  18  Cal.  116. 

The  Supreme  Court  of  the  United  States, 
and  the  circuit  and  district  courts,  and  most 
of  the  state  courts  are  uniform  in  admitting 
parol  evidence  to  show  that  an  absolute  con- 
yevanoe  is  in  fact  a  mortgage. 

Jones,  Mortg.  8d  ed.  §^  2»5  €t  s^q.;  Russell 
y.  Southard,  58  U.  8,  12  How.  189,  18  L.  ed. 
937;  Peiigh  v.  Davis,  96  U.  S.  382,  24  L.  ed. 
775;  Morris  v.  Nixon,  42  U.  8.  1  How.  118, 
11  L.  ed.  69;  Babcock  v.  Wyman,  60  U.  8.  19 
How.  289. 15  L.  ed.  644. 

The  intention  of  the  parties  is  the  only  true 
and  infallible  test,  and  this  intention  is  to  be 
gathered  from  the  circumstances  surrounding 
the  transaction  and  tbe  conduct  of  the  parties, 
as  well  as  from  the  face  of  the  written  con- 
tract. 

Peugh  y.  Daffis,  supra;  Montgomery  y. 
Spfct,  55  Cal.  852. 

Whether  a  conveyance  absolute  on  its  face 
will  take  effect  as  a  mortgage,  depends  pri- 
marily if  not  exclusively  on  the  nature  of  the 
consideration. 

Pierce  v.  Bobinson  and  Morris  y.  Nixon,  su- 
pra. 

The  supreme  court  of  Nevada,  in  the  case  of 
Pierce  v.  Traver,  18  Nev.  526,  has  gone  so  far 
as  to  say  that  inadequacy  of  price  alone  au- 
thorizes a  court  to  declare  a  deed  absolute  on 
its  face  to  be  a  mortgage. 

The  findings  were  fully  Justified  by  the  evi- 
dence. 

^t^McMiUan  y.  BisseU,  68  Mich.  66.  See 
also  Kuhn  v.  Rumpp,  46  Cal.  299;  AUen  v. 
Fogg,  66  Iowa,  229;  Manufacturers  Bank  of 
Milwaukee  v.  Rugee,  59  Wis.  221;  Madigan  v. 
Mead,  81  Minn.  94;  RockweU  v.  Humphrey,  57 
Wis.  410;  IngaU  y.  Aiwood,  68  Iowa,  288; 
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Starks  y.  Redfleld,  62  Wis.  849:  Oay  y.  Barr^ 
ilton,  88  Cal.  686;  Ray  nor  v.  Ijyons,  87  Cal. 
452;  Gunningham  v.  Hawkins,  27  Cal.  608^ 
Montgomery  v.  Speet,  56  Cal.  852;  Taylor  v. 
McLain,  64  Cal.  514. 

Courts  of  equity  watch  with  extreme  jealousy 
all  contracts  made  by  a  party  while  under  ioa- 
prisonment;  and  if  there  is  the  slightest  groun<i 
to  suspect  oppression  or  imposition,  in  aucU 
cases,  they  will  set  the  contracts  aside. 

1  Story,  Eq.  §  289. 

Findings  by  the  trial  Judge  will  not  be  d%m- 
turbed  on  appeal  where  there  is  evidenoe  to- 
sustain  them. 

1  N.  W.  Rep.,  Digest  (new)  beginntnp  on 
page  286,  pars.  2086-2066;  Bateman  v.  Biais- 
deS,  88  Mich.  857. 

Courts  have,  in  innumerable  cases,  declared 
a  deed,  absolute  on  its  face,  a  mortgage. 

6  Am.  &  Eng.  Encydop.  Law,  676-677,  and 
the  numerous  cases  cited;  Bdton  v.  Averp,  3 
Root,  279,  1  Am.  Dec.  70;  Dunham  y.  i><^» 
16  Johns.  554,  8  Am.  Dec.  282;  Nichols  y.  Rey- 
nolds, 1  R.  I.  80,  86  Am.  Dec.  288;  Moore  ▼. 
Madden,  7  Ark.  680,  46  Am.  Dec.  298;  HaU  ▼» 
Savill,  8  G.  Greene.  87,  54  Am.  Dec.  485; 
Dewolf  V.  Strader,  26  111.  225,  79  Am.  Dec. 
871:  CampbeU  y.  Dearborn,  109  Mass.  180,  13 
Am.  Rep.  671;  McMillan  v.  Bissell,  68  Mich« 
66. 

While  Hazen  was  not  Jasper's  attorney  in 
the  fullest  extent,  similar  relations  of  trust  and 
confidence  existed — a  debtor  giving  a  deed 
to  his  attorney—for  money  advanced  ia  re- 
lieved from  its  absolute  features. 

Horn  y.  Keteltas,  46  N.  Y.  605. 

The  statute  provides  that  tbe  findings  of  fact 
and  the  conclusions  of  law  must  be  separately- 
stated. 

Comp.  Laws,  §  5067. 

In  all  cases  tried  either  by  court,  referee,  or 
Jury,  questions  of  fact  may  be  reviewed  in  the 
supreme  court,  and  in  either  case  the  revie^r 
is  the  same,  only  that  in  cases  tried  by  a  court 
or  referee  the  findings  stand  as  a  special  ver- 
dict, and  like  a  special  verdict,  the  finding^a 
must  pass  on  every  material  issue. 

Schwartz  v.  Skinner,  4lI  Cal.  6;  Mulcahy  y. 
Qlaxier,  51  Cal.  626. 

Under,  the  old  chancery  practice  an  appeal 
took  up  the  whole  case  and  the  chancellor  ex- 
amined the  pleadings  and  evidence  without 
reference  to  the  finaingn  of  the  lower  court 
and  decided  such  a  decree  as  seemed  proper. 

Hayne,  New  Trial,  860. 

In  Wisconsin  a  statute  restoring  the  old  chan- 
eery  practice  was  passed  some  years  ago.  Be- 
fore the  statute  the  supreme  court  of  Wiscon- 
sin held  the  findiogs  of  fact  as  a  special 
verdict.  After  the  statute  the  findings  of  a 
trial  court  were  not  binding  upon  it,  becaus<»^ 
where  an  appellate  court  tries  the  case  anew 
findings  become  immaterial. 

In  California  it  was  contended  that  in  aa 
equity  case,  as  under  the  old  chancery  prac- 
tice, an  appeal  took  up  the  whole  case  and 
that  an  appellate  court  would  re-examine  thft 
evidence  as  if  it  were  a  court  of  original  juris- 
diction,  but  this  theory  was  soon  exploded. 

Tewkabury  v.  Magraff,  88  Cal.  247:  Havne^ 
New  Trial.  §  288;  Licky,  Madden,  86 Cal.  213,. 
95  Am.  Dec.  175. 

This  case,  therefore,  cannot  be  measured  by 
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<be  rales  of  old  chancery  practice.  It  must 
be  dftennined  bj  the  rulea  as  laid  down  by 
^mroodd. 

The  general  proposition  may  be  stated  that 
appellate  courts  will  not  disturb  the  flodiDp 
«f  a  trial  court  where  the  evidence  reasonably 
lends  to  support  the  findings. 

Ijtarff  ▼.  Leary,  68  Wis.  664:  Bij^  ▼.  Mam, 
46  Hun,  866;  Berberet  ▼.  Edina,  19  Mo.  App. 
JidO;  Hendtr$9n  t.  Henderion,  110  Ind.  816; 
Malinger  v.  Pavon*,  51  Iowa,  68;  Ftnder  y. 
Pvmen,  67  Mich.  488;  MathiM  v.  aNeill,  94 
Ma  520;  Lake  Brie  db  W,  R.  €h.  y.  QriJIln, 
107  Ittd.  464;  S^fert  y.  Bush,  7  Ind.  706; 
JiiUsr  y.  Ewnntde  Nat.  Bank,  99  Ind.  273; 
^(f4i0y.  ?Faswn,  Id.  261;  Pence  y.  Qarrison, 
1»  lod.  845;  iSudo^  y.  Une,  57  Ind.  115; 
/brt  Wajffte,  J.  d  8.  B.  Co.  y.  Bneeelman,  65 
Lid.  78;  Bayden  y.  Or^tcA^,  75  Ind.  108; 
Mtd^ier  v.  BonebraJce,  108  U.  8.  66,  27  L.  ed. 
654;  mu  ▼.  Ward,  187  111.  509;  Oian  y. 
(Ham,  91  TL  278. 

It  has  been  held  eyen  in  those  jurisdictions 
where  equity  cases  are  retried  in  the  appellate 
«ourt  tlie  judgment  of  the  trial  court  te  prima 
ficie  right,  and  will  not  be  disturbed  unless 
<leariy  and  satisfactorily  wrong. 

Ely  y.  DaiM,  40  Wis.  52;  MeAteer  y.  Me- 
iter.  81  B.C.  819;  Freder»ek  y.  Frederick, 
81  W.  Ya.  566;  Bitter  y.  Stock,  12  Oal.  402; 
Mneon  y.  Johnaon,  125  HI.  510;  Waterman 
T.  ^luA,  58  Vt.  519;  CVm&j/  y.  Buchanan,  81 
Ala.  674;  amith  y.  Te^Jke,  27  W.  Ya.  642. 

Aod  this  rule  operates  with  peculiar  force  in 
an  appellate  court,  where  the  findings  of  the 
commissioner  haye  been  approyed  and  sus- 
taioed  by  the  chancellor. 

Bendy  y.  Scott,  26  W.  Ya.  710;  Boyd  y. 
Gunniaon,  14  W.  Ya.  1;  Graham  y.  Oraham, 
31  W.  Ya.  598;  Smith  y.  Yoke,  27  W.  Ya.  6a9; 
Priehard  y.  Scans,  81  W.  Ya.  187;  Doonan  y. 
Glynn,  28  W.  Ya.  715;  Miller  y.  Auaenig,  2 
^aab.  Terr.  22;  Oragin  y.  Gardner,  64  Mich. 
3W:  A»'ma»  y.  BiaiadeU,  83  Mich.  857. 

i>0e>(tt<£e  y.  Wheeler,  18  Neb.  186.  held: 
*' Where  the  eyidence  on  each  side  is  of  nearly 
«qaal  weight  and  the  only  objection  to  the 
fiodiog  and  Judgment  is  that  they  are  against 
tbe  weight  of  eyidence,  they  will  not  be  set 
aride." 

See  abo  Brawn  y.  Babb,  58  Iowa,  750; 
X^nrea  y.  QiU,  85  Minn.  289. 

Jamea  y.  Jordan,  87  Minn.  48,  held:  "  In  a 
case  tried  without  a  jury  findings  of  fact  on 
oral  testimony  wiU  not  he  disturbed  by  this 
■court  on  appeal  where  there  is  eyidence  reason- 
ably tending  to  support  the  same." 

See  Oof  man  y.  Acton,  74  Iowa,  147,  Mc- 
CuUey  y.  Jones,  11  Neb.  518;  Bickel  v.  McAleer, 
»  Neb.  615;  Smith  y.  Crosby,  47  Wis.  160; 
BateheOer  y.  BatehOler,  144  UL  471;  Stickel  y. 
Bender,  87  Kan.  457;  Donohoe  y.  Mariposa 
Und  d  Min.  Co.  66  Gal.  817. 

In  Mahoney  y.  Bostmck,  96  Cal.  58,  tbe 
court  unanimously  held  that  tbe  question  as 
to  whether  the  eyidence  is  of  such  a  character 
ti  to  come  up  to  the  rule  that  it  is  plain  and 
convincing  is  after  all  a  question  of  fact  for 
tbe  trial  court  to  determine. 

Bnson  y.  Brison,  90  Cal.  828. 

The  rule  is  uniyersal  that  appellate  courts 
vUl  Dot  disturb  the  findings  of  a  trial  court  in 


an  equity  action,  and  this  principle  applies  to 
all  classes  of  actions. 

Neufcomb  V.  White  (N.  M.)  Jan.  28,  1890; 
Blauveli  y.  Woodieo'  th,  81  N.  Y.  285;  La  Fitte 
y.  Bups^  18  Colo.  207;  Castner  y.  Bichardaon, 
18  Colo.  496;  Hamlin  y.  Philips  (Cal.)  June  6, 
1898;  Be  Irvin^s  Estate  (Cal.)  Aug.  80,  1898; 
Jones  y.  SuUivan  (Colo.)  June  12,  1893;  Hicks 
y.  Porter,  90  Tenn.  1;  Aldridge  y.  Aldridge, 
120  N.  Y.  617:  Bttird  y.  New  York,  96  N.  Y. 
567;  Morrison  y.  Hoioe,  11  Ky.  L.  Rep.  821; 
Voss  y.  Venn,  182  HI.  14;  Hanks  y.  Rhoads, 
128  111.  404:  Duren  y.  HaU  (Me.)  Jan.  8,  18b8; 
Campbell  y.  Trustees  Cincinnati  Southern  Bail- 
way  (Ky.)  Jan.  10,  1888:  Johnston  y.  Smith, 
88  Gn.  779:  Kent  y.  Laaley,  24  Wis.  654;  My 
y.  Daly,  40  Wis.  58. 

It  is  contended  that  this  is  an  exceptional 
case.  The  exception  exists  more  in  name  than 
anything  eJse. 

The  court  cannot  disturb  the  finding  as  there 
is  eyidence  in  the  record  reasonably  tending  to 
support  that  finding.  Tbe  quality  of  that  evi- 
dence was  for  the  trial  court.  It  is  only  when 
that  quality  stands  uncorroborated  in  the  rec- 
ord, that  the  appellate  court  will  overturn  the 
findings  of  fact.  Surely  this  court  will  not 
disturb  the  findings  of  a  fact,  in  a  civil  action, 
any  quicker  than  it  would  disturb  the  verdict 
of  a  Jury  in  a  criminal  action,  if  there  was  any 
evidence  to  support  such  a  verdict.  It  has 
been  held  in  People  v.  Stone,  1 17  N.  Y.  480; 
StaU  y.  Howell,  100  Mo.  628;  Clarke  v.  People, 
16  Colo.  511;  State  v.  EtainabargerJJ^  Iowa,  196* 
Jamjeaon  v.  Young,  2  Litt.  (Ky.)  388;  Wartoiek 
V.  State.  47  Ark.  568;  Wakeman  v.  Jonea,  1 
Ind.  517;  People  v.  Moore,  52  Mich.  568:  People 
v.  SmaUman,  55  Cal.  185;  State  v.  Hopkina,  88 
La.  Ann.  84;  Trimmier  v.  Bomar,  20  8.  C. 
358;  Smith  V,  Phillips,  77  Ya.  54S,and  Crump- 
ton  V.  United  Stntea,  188  U.  8.  861,  84  L. 
ed.  958, — that  a  judgment  in  a  criminal  case 
will  not  be  disturbed  on  the  ground  that  tbe 
verdict  is  not  supported  by  the  evidence,  un- 
less there  is  a  total  failure  of  evidence,  or  it  is 
80  weiak  that  the  necessary  inference  is  that  the 
verdict  is  the  result  of  passion,  prejudice,  or 
partiality. 

Why  have  courts  so  tenaciously  held  to  this 
rule?  It  is  because  they  cannot  Judge  of  the 
credibility  of  witnesses  upon  paper. 

Bartholomew*  Ch,  /.,  delivered  the 
opinion  of  the  court : 

This  case  is  before  us  for  the  third  time. 
Upon  the  first  appeal  a  verdict  of  a  Jury  in 
respondent's  favor  was  set  aside  upon  the 
ground  that  the  case  should  have  been  tried 
in  equity,  and  not  at  law.  The  case  is  re- 
ported in  1  N.  Dak.  75,  where  a  full  state- 
ment of  the  Issues  is  given,  which  need  not 
be  here  repeated.  The  case  was  again  re- 
versed, on  a  question  of  pleading,  in  2  N. 
Dak.  401.  It  comes  before  us  again  upon 
the  merits,  judgment  for  respondent  having 
been  entered  below  upon  findings  of  fact  and 
conclusions  of  law.  These  findings  are  some- 
what extended,  and  every  issue  made  by  the 
pleadings  is  found  in  respondent's  favor.  It 
IS  claimed  that  many  of  these  findings  are 
not  supported  by  tbe  evidence.  A  rererence 
to  the  pleadings,  as  set  forth  in  the  former 
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opinioD,  discloses  that  the  plaintiff,  who  is 
respondent  here,  sought  to  compel  the  ap- 
pellant to  account  for  the  value  of  certain 
property,  real  and  personal,  which  it  was 
claimed  appellant  held  as  trustee,  ex  male- 
fido,  for  respondent,  and  which  he  had 
wron>i:fully  converted  to  his  own  use.  It 
will  also  appear  that  appellant  held  the  real 
estate,  for  the  value  of  which  it  was  sought 
to  compel  him  to  account,  by  a  deed  absolute 
on  its  face,  but  which  respondent  insisted 
was  in  fact  fiven  to  secure  the  performance 
of  an  act  which  had  long  since  been  per- 
formed. It  is  thus  apparent  that,  in  con- 
sidering the  evidence  necessary  to  establish 
appellant's  liability  in  this  case,  two  some- 
what different  rules  of  law  must  be  applied. 
Liability  for  the  value  of  the  personal  prop- 
erty may  be  established  under  what  we  may 
term  the  "general  rule,**  while  liability  for 
the  value  of  the  real  estate  can  only  be  fixed 
under  the  strict  rule  u)  be  hereafter  con- 
sidered. 

Speaking  now  only  of  the  personal  prop- 
erty, the  rule  that  the  findin^rs  of  fact  of  a 
trial  court,  like  the  verdict  of  a  jury,  will 
not  be  disturbed  by  an  appellate  court  when 
they  have  substantial  support  in  the  evi- 
dence, has  been  so  often  announced,  and  is 
so  familiar  to  the  profession,  that  no  author- 
ities need  now  be  cited  in  its  support.  But 
section  5287,  Comp.  Laws,  re-enacted  as  sec- 
tion 25,  chap.  120,  Laws  1891,  in  speaking  of 
the  powers  of  the  supreme  court  on  appeal, 
says :  **  Any  question  of  fact  or  of  law  de- 
cided upon  trials  by  the  court  or  by  referee 
mav  be  reviewed  when  exceptions  to  the 
findings  of  fact  have  been  duly  taken  by 
either  party  and  returned."  To  what  extent 
this  provision  modifies  or  controls  the  gen- 
eral rule  above  announced  is  an  interesting 
question  that  has  never  been  directly  passed 
upon  by  this  court.  Nor,  so  far  as  we  can 
ascertain,  was  this  provision  ever  construed 
by  tiie  supreme  court  of  the  late  territory 
prior  to  its  re-enactment  b^  our  state  legisla- 
ture. The  provision  was  incorporated  in  the 
Laws  of  the  Territory  of  Dakota  in  1887 ;  and 
Wfddron  v.  Chicago  d  N.  W.  R,  Co.  1  Dak. 
336,  and  Caledonia  Qold  Min,  Co.  v.  Noonan, 
3  Dak.  189,  both  of  which  announce  the  gen- 
eral rule,  were  decided  prior  to  that  time. 
This  same  provision  was  enacted  in  Wiscon- 
sin in  1860.  The  first  case  arising  thereunder 
was  Snyder  v.  WiHght,  18  Wis.  689.  From 
that  case,  and  from  Fi%her  v.  Farmers  Loan 
A  T,  Co.  21  Wis.  73,  and  Oarbutt  v.  Prairie 
du  Chien  Bank,  22  Wis.  884,  it  is  quite 
clear  that  the  supreme  court  of  Wisconsin 
felt  itself  compelled  to  pass,  to  some  extent 
at  least,  upon  questions  of  fact,  in  cases 
of  this  character.  The  construction  placed 
upon  tlie  statute  by  that  court  ought  to  be 
binding  upon  us,  as  we  adopted  the  law 
after  such  construction.  The  difficulty  lies 
in  determining  Just  how  far  that  learned 
court  intended  to  go.  That  the  statute  in- 
grafted a  change  upon  the  former  practice  is 
certain.  To  review  is  to  reexamine  iudi- 
cially.  Tet  we  are  constrained  to  believe 
that  the  legislature  did  not  intend  a  **  trial 
ds  novo,^  in  the  usual  acceptation  of  that 
term.    It  did  not  intend  that  this  court  should 
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take  up  the  parol  evidence  as  preserved  i» 
the  bill  of  exceptions,  and  pass  upon  i^ 
without  anv  reference  to  the  decision  below. 
Rather,  it  intended— and  such,  we  think,  19 
the  effect  of  the  Wisconsin  decisions— that, 
when  a  finding  of  fact  made  by  the  trial  court, 
was  brought  into  this  court  for  review  upoiL 

f proper  exceptions,  it  should   come  like   a 
egal  conclusion,  with  all  the  presumptions 
in   favor  of   its  correctness,   and   with   the- 
burden  resting  upon  the  party  alleging  error 
of  demonstrating  the  existence  of  such  error. 
He  must  be  able  to  show  this  court  that  such, 
finding  is  ai^ainst  the  preponderance  of  tli» 
testimony,  and,  where  the  finding  is  based 
upon  parol   evidence,  it  will   not  be  dis- 
turbed, unless  clearly  and   unquestionablT* 
opposed  to  the  preponderance  of  the  testi- 
mony. '  liandaU  v.  Burk  Twp.  of  Aiinne/ui/um 
County  (S.  Dak.)  67  N.  W.  Rep.  4. 

Of  the  probative  force  and  value  of  dep* 
ositions    and    documentarjr    evidence,    this 
court  mav  be  in  as  good  situation  to  deter- 
mine as  the  trial  court ;  and  when  the  findio|(' 
is  based  upon  this  character  of  evidence, 
and  it  reasonably  appears  to  this  court.  upoi» 
a  full  examination  thereof,  that  the  findings 
is  against  the  weight  of  the  evidence,  w& 
think  it  would  be  our  duty,  under  the  stat- 
ute, to  disturb  the  finding.     But  every  prac- 
titioner of  extended  experience  knows  how 
absolutely  essential  it  is,  in  order  to  as(*er- 
tain  the  truth  from  parol  evidence,  that  tU» 
tribunal  who  is  to  pass  upon  the  evidence 
should  see  the  witness  upon  the  stand.     The- 
printed  page  containing  the  eviiience  gives, 
oftentimes,  a  radically  different  impression.- 
from  that  made  at  the  hearing.     The  oppor- 
tunity of  observing  the  witnesses,  and  their 
interest  or  lack  of  interest  in  the  case,  their 
prejudices  and  passions,  their  mental  capaci- 
ties and  powers  of  observation  and  memory^ 
and  the  use  they  have  made  of  these  powers, 
their  entire  deportment  on  the  stand,  and  con- 
duct  under    cross-examination, — these    and 
manv  other  circumstances  that  attend  per- 
sonal observation, — are  undoubted  auxilia- 
ries in  ascertaining  truth.    Of  all  these  helps, 
this  court  is  deprived,  while  the  trial  court 
possesses  them  lully.     It  is  obvious  that,  if 
these  things  be  disregarded,  mistakes  will  be 
made,  and  injustice  Be  done.     As  the  finding^ 
of  fact  based  upon  parol  evidence  comes  to- 
ns with  all  presumptions  in  favor  of  its  cor- 
rectness, we  must,  in  reaching  our  conclu- 
sions, throw  into  the  balance  in  support  of 
the  finding,  not  only  the  full  effect  of  the- 
printed  evidence  in  the  bill  of  exceptions, 
but  also  the  full  effect  of  the  inferences  and 
impressions  that  might  reasonably  and  legit- 
imately be  drawn  from  personal  observation 
of  the  witnesses;  and  it  is  only  when  th& 
scales  unmistakably  incline  the  other  way, 
when  the  finding  is  thus  weifi^hed,  that  we 
are  warranted  in  disturbing  Tt.    Applying^ 
these  principles  to  the  evidence  in  this  case 
bearing  upon  appellant's  liability  for  the- 
value  of  the  personal  property,  and  it  be- 
comes so  clear  that  the  findinirs  cannot  be- 
disturbed  that  it  would  be  a  waste  of  time  to- 
analyze  the  testimony. 

More  difficult  questions  confront  us  when 
we  turn  to  the  other  branch  of  the  case,  and 
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appiT  a  dilTerunt  mle  of  law  to  the  evidence. 
As  already  stated,  appellant's  liability  for 
the  value  of  the  realty  dependa  upon  whether 
or  not  a  deed  absolute  on  its  face  was  in- 
tended to  operate  as  such,  or  as  security  only. 
The  rule  which  admits  parol  testimony  to 
show  that  a  deed  absolute  in  terms  was   in 
fact  intended  only  as  security  for  the  per- 
formance of  some  act  is  too  well  established 
to  require  authorities  in  its  support.    Nor 
do  learned  counsel  in  this  case  greatly  differ 
as  to  the  character  and  quantity  of  proof  re- 
quired in  such  cases.    The  presumption  that 
an  instrument  executed  with  the  formality 
of  a  deed,  or  a  contract  deliberately  entered 
into,  expresses  on  its  face  its  true  intent  and 
purpose,  is  so  persuasive  that  he  who  would 
establish  the  contrary  must  go  far  beyond  the 
ordinary  rule  of  preponderance.     To  demand 
less  would  be  to  lose  sight  of  this  presump- 
tion, which  is  one  of  the  strongest  disputable 
presumptions  known  to   the   law.     Hence, 
courts  have,  with  great  uniformity,  in  this 
class  of  cases,  required  the  proof  that  should 
destroy  the  recitals  in  a  solemn  instrument 
to  be  clear,  specific,  satisfactory,  and  of  such 
a  character  as  to  leave  in  the  mind  of  the 
chancellor  no  hesitation  or  substantial  doubt. 
Eame$  v.   Hardin,  111   111.   634;  Qatsert  ▼. 
BogK  7  Mont.  585,  1  L.  R.  A.  240 ;  aiSrmed  in 
Bogk  V.  Gassert,  149  U.  8.  17,  87  L.  ed.  681 ; 
L/ike  V.   MavlUm,  96  Cal.  21 ;  Enaminger  v. 
Engminger^  75  Iowa,  89 ;  Howlarid  v.   Blake, 
97  C   8.  624,  24  L.  ed.  1027 ;  Kent  v.  Lasleff, 
24  Wis.  654. 

But  while  counsel  agree,  practically,  that 
the  strict  rule  thus  announced  must  bo  ap- 
plied by  tho  trial  court,  they  disagree  en- 
tirely as  to  the  rule  that  should  be  applied 
in  this  court.  Counsel,  at  the  request  of  the 
court,  have  filed  supplemental  briefs  upon 
this  question,  the  great  value  of  which,  and 
the  aid  that  we  have  received  therefrom,  we 
desire  here  to  acknowledge.  The  statute  wo 
have  already  considered  has  no  direct  bearing 
upon  this  question,  except  so  far  as  it  re- 
quires us  to  pass,  to  any  extent,  upon  the 
weight  of  testimony.  Having  once  decided 
that  it  is  our  duty  to  review  the  evidence, 
as  already  indicated,  then,  whether  we  apply 
the  rule  that  requires  a  mere  preponderance, 
or  the  rule  that  requires  that  clear  and  con- 
Tincing  testimony  that  leaves  no  substantial 
doubt,  is  left  untouched  bv  the  statute. 

Respondent  contends — ^and  his  first  proposi- 
tion is  correct — that  the  case  comes  to  this 
court  with  the  presumption  that  the  chan-  i 
oellor  applied  the  proper  rule  at  the  trial. 
He  then  argues  that  this  court  oueht  not  to 
attempt  to  control  the  conscience  of  the  chan- 
cellor, and  ought  not  to  say  that  he  was  not 
convinced,  or  ought  not  to  have  been  con- 
Tinced,  beyond  any  substantial  doubt,  by  a 
certain  amount  of  admittedly  competent  evi- 
dence, when  he  himself  says  he  was  so  con- 
vinced, and  that  if  he  was  so  convinced  the  ^ 
rule  was  met,  and  the  findings  should  stand, 
unless  reversible  under  the  general  rule  that 
tberf  aie  against  the  clear  weight  of  the  testi- 
mony. The  position  is  not  without  plausi- 
bility It  has  the  support  of  the  eminent 
supreme  court  of  California.  BrisonY.  Bri- 
90A,  90  Cal.  828-884 ;  Mahaney  v.   BotHoiek,  I 
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96  Cal.  58-^,  and  Penney  y.   SimmoM,   9d» 
Cal.  880.    Possibly,  such  is  the  rule  in  Texas. 
See  VUmann  v.  Jaeper,  70  Tex.  446. 

The  case  of  Entign  v.  Enngn,  120  N.   Y 
655,  is  cited  by  respondent,   but  does  not 
support  his  contention,  as  an  examination  of 
the  case  and  of  the  New  York  statute  will 
disclose.     Section  1887,   N.   Y.    Code  Civ. 
Proc.  1876,  in  defining  the  power  of  the  court 
of  appeals  in  cases  taken  to  that  coiu't  on  ap- 
peal, among  other  provisions,  contains  the- 
lol lowing :    "Except  that  a  question  of  fact 
arising    upon   conflicting    evidence   cannot 
be   determined    upon    such    appeal    unlesa 
when  special  provision  for  the  determination 
thereof  is  maae  by  law. "    And  the  next  sec- 
tion provides  for  a  review  upon  the  facts  in- 
the  court  of  appeals,  when  the  general  term 
of  the  supreme  court  has  reversed,  upon  ques- 
tions of  fact,  a  judgment  entered  upon  tJie- 
report  of  a  referee,  or  upon  the  decision  of 
a  court  without  a  jury.     And  In  Be  Boss,  87 
N.  Y.  514,  where  these  statutes  are  fully  ex- 
plained, Jttdffs  Earle  says  that  this  latter  pro- 
vision is  the  only  one  giving  the  court  of  ap- 
peals  power  to  review   questions   of    fact 
depending  upon  conflicting  evidence.     This- 
statement  renden  the  language  in  Ensign  v. 
Ensign  readily  understood,   where  the  court 
says:    '^The  referee's  determination  of  the 
issue  having  been  afilrmed  by  the  general 
term,  this  court  cannot  reverse,  if   there  ia 
any  evidence  tending  to  sustain  the  flnding 
of  fact  on  which  the  judgment  rests."     Van^ 
Tuyl  V.  Westchester  F.  Ins,  Co,,  67  Barb.  72, 
cited  by  respondent,  fairly  supports  his  posi- 
tion.   That  was  a  case  of  reformation  of  con- 
tract.   The  statement  is  bald,  and  there  is  no- 
discussion  of  the  question.    In  the  much  later 
case  of   Erwin  v.  Curtis,  48  Hun,   292,   the 
general  term  of  the  court  discusses  the  point 
briefly.     That  was  a  case  brought  to  declare 
a  quitclaim  deed  to  be  a  mortgage.   The  court 
cites  the  authorities  which  hold  that  the  parol 
evidence,  in  such  case,  must  be  **  clear,  satis- 
factorv,  and  convincing,''  and  also  the  au- 
thorities which  require  the  ''triers  of  fact  in 
civil  cases  to  give  a  verdict  to  the  party  in 
whose   favor  the   evidence  prepounerates.  ** 
The  court  then  says :    **  It  is  necessary  for  us, 
in   reviewing  the  question  of   fact,    as  to> 
whether  this  deed  was  proven  to  be  a  mort- 
gage, to  determine  the  rule  governing  us, 
and  we  hold  it  to  be  as  stated  in,  **  etc. ,  (nam- 
ing the  cases  that  announce  the  strict  rule). 
And  the  court  adds :    **  With  this  conclusion 
in  mind,    we  have  carefully  examined  the 
evidence  bearing  on  the  question,  and  all  the 
circumstances  surrounding  the  parties  and  the 
transaction,  and  we  cannot  say  that  there  was . 
error  committed  in  the  finding  below."    It 
is  clear,  in  this  case,  that  the  appellate  court 
adopted  for  its  own  guidance,  and  enforced, 
the  strict  rule.    In  the  California  cases  there 
is  no  discussion  of  the  point  we  are  consider- 
ing.   The  court  simpl  v  announces,  in  general 
terms,  that  it  will  apply  the  same  rule  of  law 
to  these  exceptional  cases  that  is  appl  ied  Uy 
cases  generally,  and  that,   sitting  as  a  court 
for  the  correction  of  errors  of   law,   it  will 
not  disturb  a  finding  which  declares  a  deed 
absolute  to  be  a  mortgage,   if   such  finding 
has  any  substantial  support  in  the  testimony. 
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Not  do  we  find  the  question  discussed  any- 
where, except  the  brief  discussion  in  48  Hun. 
But  we  do  find  in  the  courts  of  last  resort  in 
tnanj  of  the  states,  and  in  the  Federal  Su- 
preme Court,  the  strict  rule  has  been  unques- 
tioningly  adopted  and  enforced.  We  find 
courts  saying,  in  this  class  of  cases,  that,  if 
they  could  be  governed  bv  the  preponderance 
of  the  testimony,  their  ruling  would  be  in  one 
•direction,  but  as  the  law  requires  the  evi- 
•dence  to  be  clear,  convincing,  and  satisfac- 
tory, bey(  n  I  substantial  doubt,  they  are  com- 
pelled to  rule  in  the  other  direction.  We  find 
other  cases  where  the  trial  court  has  held  that 
A  deed  absolute  on  its  face  was  not  intended  as 
■a  mortgage,  and  the  appellate  court  says  that 
the  clear,  convincing;,  and  satisfactory  evi- 
•dence  shows  that  it  was  so  intended,  and  re- 
verses the  finding.  Some  of  the  cases  cited 
below,  as  will  m  seen  by  inspection,  come 
from  states  where  the  appellate  court  sits  as 
a  court  for  the  correction  of  errors  of  law, 
only,  in  all  appeal  cases,  and  where  the  hold- 
luK  would  seem  to  lead  directljr  to  the  con- 
clusion that,  where  the  law  requires  a  specific 
character  of  evident^  to  warrant  a  particular 
finding,  to  make  such  finding  in  the  absence 
of  such  character  of  evidence  was  as  much 
an  error  of  law  as  to  make  a  finding  in  an 
ordinary  case  supported  bv  no  substantial 
evidence.  We  cite  the  following  cases,  in 
jkll  of  which  the  strict  rule  has,  in  effect, 
been  applied  in  the  appellate  court:  How- 
land  V.  Blake,  97  U.  S.  624.  24  L.  ed.  1027 ; 
Cayle  v.  Dami,  116  U.  S.  108,  29  L.  ed.  583 ; 
Cadman  v.  Peter,  118  U.  S.  78,  80  L.  ed.  78; 
JieniuM  v.  Dunlap,  88  N.  T.  676 ;  l>ef)ereux  v, 
^n  Fire  Offlee  of  Londm,  51  Hun,  147 ;  C<ue 
▼.  Peters,  20  Mich.  298 ;  Vary  v.  Shea,  86 
Mich.  888 ;  Ttlden  y.  Streeter,  45  Mich.  688 ; 
Reynolde  v.  CampbeU,  45  Mich.  529 ;  McMillan 
V.  BisseU,  63  Mich.  66 ;  Law  v.  Oraff,  80  111. 
360 ;  Bartlirig  v.  Brasuhn,  102111.  441 ;  Newton 
V.  Hollejf,  6  Wis.  592 ;  Lake  v.  MeaeJiam,  18 
Wis.  856 ;  Kereheval  v.  Doty,  81  Wis.  477 ; 
Barter  v.  ChrUtoph,  82  Wis.  246 :  Lavasear 
▼.  Washlmme,  50  Wis.  200 ;  Meisioinkel  v.  St, 
Paul  F.  A  M.  Ins,  Go.  75  Wis.  147,  6  L. 
R.  A.  200;  Pancake  y.  Caufman.  114  Pa.  118; 
McCaU  V.  Buehnell,  41  Minn.  87 ;  Bingham 
V.  Thompson,  4  Nev.  224. 

We  think  these  cases  have  ffone  upon  the 
correct  theory.  It  will  not  do  to  say  that 
the  strict  rule  is  for  the  guidance  of  the  trial 
court  only.  It  is  safe  to  say  that  there  will 
always,  in  this  class  of  cases,  be  some  evi- 
dence to  support  the  plaintiff's  claim.  If, 
then,  when  the  case  reaches  this  court,  we 
are  conclusively  bound  to  say  that  the  chan- 
cellor correctly  applied  the  strict  rule  of  law, 
that  fact  requires  us  to  say  that  the  evidence 
conforms  to  the  findings,  and  not  the  findings 
to  the  evidence.  Moreover,  it  is  this  strict 
rule  of  law  upon  which  the  titles  to  real  es- 
tate rest  for  protection.  Remove  it,  and  few 
titles  would  be  secure.  He  whose  title  is 
asMiled  in  this  manner  invokes  the  rule  in 
his  defense ;  and,  if  that  rule  is  to  be  applied 
only  in  the  trial  court,  then,  in  case  of  de- 
feat, he  can  never  bring  his  case  to  this  court, 
because  at  the  threshold,  he  must  abandon  the 
very  essence  of  his  defense.  We  think  such 
a  holding  would,  in  effect,  abrogate  the  rule. 
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Trial  courts,  however  learned  and  conscien- 
tious, are  just  as  liable  to  make  mistakes 
upon  this  point  as  upon  others.  We  must  be 
governed,  in  considering  this  branch  of  the 
case,  by  the  rule  that  requires  the  evidence 
to  be  clear,  convincing,  and  satisfactory. 
But,  in  applying  this  rule,  we  must  be  con- 
trolled by  the  same  principles  that  control 
in  applying  the  general  rule.  The  case 
comes  to  us  with  the  presumption  in  favor 
of  the  legality  and  correctness  of  the  find- 
ings. Appellant  must  establish  error,  and, 
where  a  finding  is  based  upon  parol  evi- 
dence, its  error  must  clearly  and  unquestion- 
ably appear,  or  it  will  not  be  disturbed. 
This  disposes  of  all  preliminary  questiona 
and  leaves  only  the  consideration  of  the  evi- 
dence bearing  upon  appellant's  liability  for 
the  value  of  the  realty. 

What  is  the  character  of  the  proof  in  thia 
case?    At  the  time  of  the  transaction,  the  re- 
spondent was  a  farmer,  and  a  man  of  limited 
attainments ;  a  German  by  birth ;  unable  to 
read  writing  with  accuracy,  and  unable  to 
write,  in  English,  more  than  his  name.     Ap- 
pellant was  an  energetic,    experienced  busi- 
ness man.     He  was  an  officer  in  a  money- 
loanine  corporation,  and,  as  such,  had  loaned 
respondent  money,  and  taken  a  mortgage  to 
secure  the  same  on  the  land  in  controversy. 
It  does  not  appear  that  the  parties  had  been 
otherwise  connected  in  business.     On  or  prior 
to  said  March  20,  1885,  respondent  was  ar- 
rested, charged  with  a  felonjr.    His  prelim- 
inarv  hearing  before  the  magistrate  had  been 
fixed  for  the  subsequent  day,  and  respondent 
had  been  required  to  give  a  bail  bond  in  the 
sum  of  $500  for  his  appearance.     Under  these 
circumstances,  respondent  applied  to  appel- 
lant to  sign  the  bail  bond  as  surety,     xhe 
bond  was  signed  by  appellant,  and  the  deed 
in  question  was  executed.    Respondent  says 
the  deed  was  executed  to  secure  appellant 
against  the  liabi  1  ity  on  the  bond.     Appel  lant 
says  it  was  a  sale  absolute,  the  consideration 
therefor  ($500)  to  be  retained  by  him  until 
relieved  from  liability  on  the  bond.     It  will 
be  convenient  to  recite  here  that  respondent 
appeared  before  the  magistrate  as  required 
by  the  bond,  and  upon  his  preliminary  hear- 
ing he  was  bound  over  to  appear  at  the  next 
term  of  the  district  court,  and  his  bail  fixed 
at  $1,500,  which  he  was  unable  to  procure; 
and  he  remained  in  the  countv  iail  until  in 
June  following,  when  he  was  indicted,  tried, 
convicted,  and  sentenced  to  a  term  in  the 
state  penitentiary,  from  which  he  was  re- 
leased in  the  spring  of  1888.    The  evidence 
is  presented  in  the  abstract  at  great  length, 
and,  as  was  our  duty,  we  have  stud  lea  it 
carefully ;  and  it  is  necessary  to  refer  at  some 
length  to  the  portion  thereof  which  bears  di- 
rectly upon  the  question  of  the  character  of 
this  instrument.     When  Jasper  first  went  to 
Hazen's  ofhce,  on  March  20,  1885,  he  was  ac- 
companied by  one  Ames,  a  deputy  sheriff, 
who  had  him   in  charge.    There  was  also 

f^resent  one  Clement,  who  was  also  an  officer 
n  the  same  corporation  with  Hazen.  It  is 
undisputed  that  at  this  first  interview  noth- 
ing was  said  about  an  absolute  conveyance 
or  a  purchase.  Jasper  offered  sscurity,  and 
was  asked  what  security  he  could  give. 
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After  Jasper  stated  the  security,  Mr.  Hazen 
declined  to  accept  it  or  to  sign  the  bond, 
whereupon  Jasper  and  the  officer  started  for 
the  jail.     When  they  had  gone  about  one 
block,  Hazen  called  them  back.     Here  we 
meet  the  first  really  material  conflict  in  the 
testimony.    Jasper  says  that  upon  their  re- 
turn they  went  into  the  office,  and  Hazen 
stated  that  he  had  concluded  to  go  on  the 
bond  provided  he  (Jasper)  would  give  him 
«  deed  of  his  farm  as  fiecurity,  and  that  he 
would  cancel  the  deed  if  Jasper  appeared  for 
preliminary  examination,  and  that  after  a 
sliort  conversation  this  was  agreed  to,  and 
tlie  deed  executed.     He  positively  denies  that 
there  was  any  conversation  had  or  contract 
made  on  the  sidewalk  before  they  entered  the 
office.     Hazen   swears  that   when  they    re- 
turned, after  starting  for  the  jail,  he   told 
the  officer  that  he  wanted  to  see  Mr.  Jasper, 
and  thereupon  the  officer  withdrew  to  the 
^distance  of  25  or  80  feet,  and  that  he  then 
held  a  conversation  with  Jasper  upon  the 
sidewalk,    and  which  no   one    else  heard, 
wherein  he  offered  to  sign  the  bail  bond  pro- 
vided Jasper  would  sell  him  the  farm  for 
$300  over  and  above  the  incumbrance  there- 
on ;  that  Jasper  a<^reed  thereto,  and  thereupon 
they  went  into  the  office,  and  the  deed  was 
drawn.     The  officer,  Mr.  Ames,  testified  by 
<leposition  in  this  case  for  both  parties.     In 
the  deposition  taken  on  behalf  of  respondent, 
he  says :    "I  am  a  messen&^er  of  the  Northern 
Pacific  Express  Company.     In  the  spring  of 
1885  I  was  deputy  sheriff,  and  plaintiff  was 
in   my  custody   upon  the  charge  of  grand 
larceny.     I  accompanied  him  to   the  office 
•of  defendant,    and  was  present,  and  heard 
the  conversation  between  them.     Mr.  Jasper 
asked  Mr.  Hazen  to  go  on  his  bond  for  his 
appearance  at  the  preliminary  examination 
to  be  had  before  the  justice  of  the  peace. 
Hazen  asked  him   what  security  he  could 
^ve,  and  Jasper  replied  he  could  give  him 
his  farm  as  security,  and  his  personal  prop- 
erty.    Hazen  at  first  said  he  could  not  ao  it ; 
it  was  not  security  enough.     I  think  we  then 
started  out  for  the  jail,  and  had  gone  nearly 
a  block,  when  Hazen  called  us  back.     Efe 
then  told  Jasper  he  had  concluded  to  help 
him,  if  he  would  give  him  a  deed  of  his 
farm,  and  a  bill  of  sale  of  his  personal  prop.- 
erty.     We  then  went  into  Hazen 's  office,  and 
Hazen  drew  up  a  deed.     My  understanding 
was  that  Jasper  gave  the  deed   to  secure 
Hazen  for  going  on  his  bail  bond.     To  the 
best  of  my  recollection,  Hazen  was  to  deed 
back  the  property  to  Jasper  on  his  appearance 
for  his  examination.     I  could  not  state  the 
conversation  which  took  place  at  the  time 
the  deed  was  made  out  and  signed  by  Jasper 
without  reading  it.     I  understood  that  the 
deed  was  given  simply  as  security  for  Jas- 
per's appearance.**    In  the  deposition  taken 
in  behalf  of  appellant,  he  says:    '^My  im- 
pression was  that  Hazen  was  to  hold  the  land 
as  security  for  the  bail  but,  of  course,  I  can- 
not say  positively.     The  conversation  in  the 
office  was  very  sHbrt.     I  don't  think  it  lasted 
over  ten  minutes.     ...     I  paid  no  partic- 
ular attention.     I  was  simply  a  disinterested 
listener."    This  evidence,    taken    together, 
shows  the  witness  to  be  entirely  disinter- 
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ested,  and  speaks  about  as  positively  as  to 
the  purpose  for  which  the  inntrument  was 
executed  as  any  honest  man  testifying  six 
years  after  the  occurrence,  to  a  matter  rest- 
ing entirely  in  parol,  would  care  to  speak. 
One  Davidson,  a  witness  for  respondent,  who 
had  charge  of  respondent's  personal  property 
that  was  subsequently  turned  over  to  appel- 
lant, testified  that,  when  appellant  presented 
the  order  for  said  property,  he  stated  that  he 
had  leased  the  Jasper  farm.  This  appellant 
denies.  Mr.  Clement,  for  appellant,  testified 
that  he  was  present,  in  one  room  or  the 
other,  in  the  office,  while  Mr.  Jasper  was 
there,  and  that  he  did  not  hear  any  such 
contract  made  as  that  to  which  Jasper  testi- 
fied. He  testified  that,  personally,  he  did 
not  know  what  the  deal  between  the  parties 
was.  This  is  all  the  direct  testimony  bear- 
ing upon  the  point,  and  it  tends  strongly  to 
establish  the  fact  that  the  instrument  waa 
given  as  security. 

There  are,  however,  certain  circumstances 
that  greatly  strengthen  respondent's  case: 
First,  we  notice  the  great  discrepancy  be- 
tween the  value  of  tue  property  and  the 
alleged  consideration.  This  circumstance, 
while  not  sufficient  in  itself  to  convert  a  deed 
absolute  into  a  mortgage,  is  nevertheless  en- 
titled to  much  consideration.  The  trial  court 
found  this  land  to  be  worth  $1,880  above  the 
incumbrances  thereon,  and  the  findinic  haa 
fair  support  in  the  evidence.  It  is  true  there 
is  a  conflict  upon  this  point,  but  it  is  per- 
fectly clear  that  Jasper  considered  the  land 
worth  at  least  $2,000  above  the  incumbrances. 
If  we  wish  to  properly  understand  Jasper's 
intention,  we  must  view  the  transaction  from 
his  standpoint.  This  bond  was  for  his  ap- 
pearance at  the  preliminary  examination.  It 
was  given  on  March  20.  The  examination 
was  set  for  the  2lBt,  and  was  actually  held 
on  the  22d.  Now,  it  is  scarcely  conceivable 
that  a  man  in  Jasper's  financial  condition, 
having  little  else  on  earth,  should  sell  prop- 
erty of  the  value  of  $2,000  for  the  sum  of 
$500  simply  to  avoid  one  day's  confinement 
in  the  county  jail.  Again,  Hazen  testifies 
that,  for  a  portion  of  this  consideration,  he 
subsequent!}^  gave  Jasper  his  promissory  note 
for  $225,  maturing  the  1st  of  November,  1885. 
Jasper  denies  any  such  transaction.  Hazen 
admits  that  he  has  never  paid  the  note,  that 
it  has  never  been  presented  for  payment,  and 
that  he  has  never  heard  from  it,  in  any  form 
whatever.  This  circumstance  has  its  signifi- 
cance. Very  soon  after  Jasper  reached  the 
penitentiary,  he  caused  a  letter  to  be  written 
to  Mr.  Hazen,  asking  about  his  business  gen- 
erally ;  how  the  crops  were  looking  upon  the 
farm,  etc.  In  the  fall  following  he  caused 
another  letter  to  be  written  to  Mr.  Hazen,  in 
which  he  asked  what  kind  of  a  crop  had  been 
raised,  and  whether  it  was  sufficient  to  meet 
the  incumbrance,  and  requesting  that,  if  nec- 
essary, personal  property  be  sold  to  save  the 
farm,  as  he  wanted  a  home  when  he  came 
back,  etc.  Mr.  Hazen  admits  that  he  received 
these  letters,  and  says :  **  The  letters  showed, 
distinctly,  that  he  treated  the  matter  as  if  I 
was  running  the  farm  for  him,  in  substance 
as  he  claims  now.  **  No  answer  whatever  was 
ever  made  to  either  letter.     It  would  be  most 
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nnuraal,  most  unprecedented  presumption, 
for  a  man  in  Jasper's  condition,  and  of  his 
business  experience,  to  thus  boldly,  and  with- 
out a  word  of  explanation,  excuse,  or  ex- 
tenuation, assume  the  existence  of  certain 
conditions  and  circumstances  which  he  knew 
did  not  exist,  and  which  he  knew  that  the 
party  to  whom  he  was  writing  also  knew  did 
not  exist.  It  was  also  unusual  for  the  man 
who  received  those  letters  to  permit  those 
statements,  so  important  and  vital,  to  stand 
unchallenged.  It  is  not  to  be  presumed  that 
Mr.  Hazen,  during  all  those  years,  would 
have  suffered  Mr.  Jasper  to  rest  in  the  belief 
that  he  (llazen)  was  running  the  farm  for  his 
(Jasper's)  benefit,  and  that  Jasper  would  have 
a  home  to  which  to  return  upon  his  release, 
if  such  were  not  the  fact.  Upon  appellant's 
theory  of  the  case  his  silence  becomes  as  in- 
explicable as  respondent's  presumption.  An- 
other circumstance  of  weight  is  the  fact  that, 
•oon  after  his  preliminary  examination,  Jas- 

gff  executed  and  delivered  to  his  neighbor, 
avidson,  who  had  charge  of  his  personal 
property,  a  lease  of  the  farm  for  that  year. 
The  lease  was  drawn  by  Jasper's  attorney, 
and  its  execution  is  undisputed.  It  is  true 
that  Jasper  subsequently  made  an  arrange- 
ment with  Hazen,  by  which  Hazen  was  to 
have  charge  of  the  farm  during  Jasper's  in- 
carceration, and  Jasper  gave  Hazen  a  written 
order  on  Davidson  for  tlie  personal  property, 
which  Davidson  delivered  on  demand,  and  it 
does  not  appear  that  he  insisted  upon  the 
lease.  But  there  is  nothing  whatever  to  in- 
dicate that  the  lease  was  not  executed  in  per* 
feet  good  faiih.  This  was  an  overt  act,  com- 
mitt^  a  few  days  after  the  transaction  which 
Hazen  claims  was  a  sale,  by  which  Jasper 
notified  Hazen,  in  no  uncertain  terms,  that 
he  still  claimed  to  be  the  owner  of  the  land. 
Nothing  could  be  more  inconsistent  with  the 
idea  of  a  sale.  It  must  be  noticed,  too,  that 
if  this  transaction  was  a  sale,  as  appellant 
claims,  the  whole  contract  was  consummated 
within  five  minutes  from  the  time  an  absolute 
8ale  was  first  mentioned,  and  appellant  pur- 
chased a  farm  at  the  beginning  of  seeaing 
time,  with  the  building  thereon  filled  with 
the  personal  effects,  grain,  and  feed  belonging 
to  respondent,  and  no  arrangement  whatever 
was  made  for  removing  respondent's  property, 
and  no  time  mentionea  for  delivering  posses- 
sion of  the  farm.  This  would  be  a  very  un- 
nsual  course  of  business. 

But  there  is  one  circumstance  in  the  case 
that  we  were  at  first  strongly  inclined  to  think 
lent  supoort  to  appellant's  position.  It  is 
this :  On  the  2dd  daj  of  March,  1885.— the 
day  after  the  preliminary  examination,  and 
while  in  jail,— respondent  signed  an  order  on 
appellant,  in  favor  of  his  attorneys,  in  the 
following  form :  "Fargo,  D.  T.,  March  23rd, 
1885.  A.  H.  Hazen:  Pay  to  the  order  of 
Harnett  ft  McEldowney  one  hundred  dollars 
from  the  purchase  price  of  the  north-east 
quarter  sec.  S2,  tp.  148,  range  50. "  The  trial 
court  finds  that,  when  respondent  signed  the 
order,  he  did  not  know  that  the  words,  **  from 
the  purchase  price,"  etc.,  were  contained  in 
it.  But  we  did  not  readily  understand  why 
respondent  signed  an  order,  upon  appellant 
on  any  account,  unless  he  supposed  he  had 
funds  in  appellant's  hands,  and  there  is  no 
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suggestion  of  any  source  f^m  which  sucU 
funds  could  come,   except  as  the  purchase- 
price  of  the  land.  On  consideration,  we  doubt 
there  being  any  force  in  the  point.  The  order 
was  not  drawn  at  the  suggestion,  request,  or 
with  the  knowledge  of  respondent.     It  was^ 
drawn  by  appellant  himself,  and  given  to  the- 
attomeys,  with  the  statement,  in  effect,  that 
he  would  pay  the  money  on  it.    The  attorney » 
presented  it  to  respondent,   with  a  similar 
statement.    Respondent  was  in  Jail,  awaiti  ng* 
indictment  for  a  felony.     He  could  not  pro- 
cure bail,  and  was  without  money.     To  a 
certain  extent,  he  was  bound  down.     Natu- 
rally, he  was  very  anxious  to  receive  the  best 
services  of  his  attorneys,  and,  to  that  end, 
anxious  to  meet  their  requirements  for  fees. 
The  opportunity  was  presented  to  him,  and, 
if  he  stopped  to  think  of  the  motives  that 
influenced  appellant  (which  is  doubtful),  he* 
might  not  unreasonably  conclude  that  since- 
appellant  had  the  deed  in  his  possession, 
which  he  could  refuse  to  return  until  his  ad- 
vances were  repaid,   therefore  he  had   con- 
cluded to  lend  aid  to  that  extent,  appellant 
having  already  refused  to  go  upon  the  en- 
larged bail  bond.     The  trial  court  finds  that 
this  order  was  used  by  the  appellant  fraud -^ 
ulently,  and  with  intent  to  cheat  and  defniud*^ 
respondent  out  of  his  land.    There  is  a  basia 
for  this  finding.     The  form  of  the  order  is. 
unique.     It  suggests  a  studied  design  to  ac- 
complish some  object.     If  appellant's  inten- 
tion was,  from  the  first,  to  defraud  respond- 
ent, it  can  readily  be  seen  that  this  order 
was  a  most  adroit  instrument,   and,   of   all 
others,  most  likely  to  prove  effective.     As  a 
probative  document,  the  order  is  two-edged, 
and  the  least  that  can  be  said  is  that  appellant 
is  not  in  position  to  claim  anything  from  it. 
It  will  thus  be  deen  that  there  was  much  in^ 
the  testimony  and  in  the  surrounding  facta* 
and  circumstances  to  corroborate  Mr.  Jasper. 
There  was  little  or  nothing  in  the  testimony 
or  the  surrounding  facts  and  circumstances^ 
to  corroborate  Mr.  Hazen.     The  principals  to 
the  transaction,  with  equal  means  of  knowl- 
edge, testified  in  direct  opposition,  and  with 
a  fullness  of  detail  that  precludes  all  idea  of 
mistake  or  defective  memory.   Ingenuity  can  - 
not  reconcile  their  testimony,  and  the  broad- 
mantle  of  charity  cannot  conceal  the  fact  that 
one  or  the  other  was  willfully  falsifying.     It 
became  the  delicate  but  imperative  duty  of 
the  chancellor  to  say  which.     His  decision  in 
favor  of  either  party  necessarily  threw  the 
opprobrium  upon  the  other.    By  his  finding 
he  has  said  appellant's  testimony  was  not  en- 
titled to  credence.     In  view  of  his  superior 
advantages  in  personal  observation  of   the 
witnesses,  and  in  view  of  the  probability  or 
improbabilitv  of  their  respective  stories,  can 
we  say  the  chancellor  erred  in  so  holding ?^ 
Clearly  not.     When  appellant's  testimony  ia 
disregarded,  the  defense  is  without  support 
and  falls  to  the  ground.    Upon  full  considera- 
tion of  all  the  testimony  bearing  upon  thi» 
branch  of  the  case,    we  are  agreed  that  the 
evidence  was  suflSciently  clear,   convincing, 
and  satisfactory  to  fully  warrant  the  flndingii 
of  the  chancellor. 

Judgment  affirmed. 

All  concur. 
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*1.  In  eonstmiii^  a  statntet  effeet  must 
be  ^▼en*  If  poostble*  to  ererjr  word* 

clause,  aod  sentenoe  therein.  Tn  other  words,  a 
rtatute  should  be  so  oonstrued  as  to  make  all 
its  parts  hannonlze  with  each  other,  and  render 
them  oonalatent  with  its  general  scope  and  ob- 
ject. ' 

8«  The  term  **fl6weral  current  ftrnds***  as 

employed  in  section  1  of  the  Act  of  the  Legisla- 
ture ot  1891.  entitled  **An  Act  to  Proylde  for  the 
Depoeltinir  of  State  and  County  Funds  in  Banks,** 
oonstrued  to  mean  all  the  moneys  belonging  to 
the  state,  in  the  possession  or  under  the  control 
of  the  state  treasurer. 

8.  The  snbJeet-mjLtter  of  said  act*  and 
the  obwioiu  scope  and  iiiifpooe  of  its 
Hany  provisionSy  leaTO  no  room  for  doubt 
that  the  legislature  intended  the  statute  should 
apply  alike  to  each  of  the  differeot  funds  of  the 
state  treasury. 

4.  Where  money  is  deposited  in  a  bank 
on  an  open  account*  subject  to  check  of  de- 
positor, and  not  received  as  a  special  deposit,— 
the  bank  airreelngto  pay  interest  on  the  money, 
—the  transaction,  although  called  a  ^'deposit,**  is 
in  substance  and  legal  effect  a  loan. 

6.  Under  secticm  9  •  article  8»  of  the  State 
Constitationi  moneys  belonging  to  the  several 
permanent  educational  funds  of  the  state  cannot 
be  "invested  or  loaned  exoept  on  United  States  or 
state  securities,  or  registered  county  bonds.** 

6.  The  depositing  in  banks  of  public 
ftaoids  under  the  provisions  of  the  depository 
iaw  constitutes  a  loan  and  investment  of  the 
moneys  so  deposited. 

7.  Held*  that  the  said  law*  In  so  far  as  it 

requires  the  depositing  of  the  moneys  belonging 
to  the  permanent  educational  funds  of  the  state 
In  banks,  contravenes  section  0,  artlole8,of  the 
Oonstltntlon,  and  said  law  is  inoperative  as  to 
laid  fonda 

(lBliniarySO,UQD 

APPLICATION  for  a  writ  of  mandamiu  to 
compel  the  state  treasurer  to  deposit  with 
relator   a  portion  of  the  moneys  in  the  state 
treasury  according  to  the  requiremeDtB  of  the 
state  law.     Writ  allowed. 
The  facts  are  stated  in  the  opinion. 
Mr.  James  W.  Dawes,  for  relator: 
The    law   is  the  best   expositor  of  itself; 
every  part  of  it  is  to  be  taken  into  view  for  the 
purpoae  of  discovering  the  mind  of  the  law- 
^ver;    the  details  of    one    part  may    con- 
tain regnlations  and  subject-matter  restricting 
the  intent  of  general  expressions  or  words  in 
another   part   of  the  same  law,  and  hence, 
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every  part  of  the  law  Is  to  be  considered,  and 
the  legislative  intent  is  to  be  extracted  from  the 
whole  of  it. 

People  Y.  Wettan,  8  Neb.  812;  BMiarde 
y.  Kountee,  4  Neb.  209;  People  y.  Buffalo 
Countv  Comn,  4  Neb.  159;  Nebraska  R.  Co.  v. 
Van  Dueen,  6  Neb.  161;  State  v.  Oarher,  7 
Neb.  17;  Swearingen  v.  Roberte,  18  Neb.  887; 
State  y.  Babeoek,  21  Neb.  602;  Stout  y.  Bapp, 

17  Neb.  466;  Burlington  d  M.  R.  Co.  Y.  Webb. 

18  Neb.  220,  68  Am.  Rep.  809;  Liveeey  v. 
Omaha  Hotel  Oo.  5  Neb.  72;  State  v.  Van  Duyn, 
24  Neb.  591:  State  y.  Liedike,  9  Neb.  498; 
Sedgw.  Stat.  Constr.  §§  229,  242;  Sutherland, 
Stat  Constr.  ^  828. 

In  interpreting  clauses  we  most  presume 
that  words  have  been  employed  in  their 
natural  and  ordinary  meaning. 

Story,  Const.  §  458;  Cooley,  Const.  Lim. 
6th  ed.  pp.  69,  71,  78,  74;  Chance  y.  Marion 
County,  64  III.  66;  Pe&pU  y.  Neu>  York  Cent. 
A  O.  84  Barb.  128,  24  N.  T.  485. 

When  a  constitution  gives  a  general  power, 
or  enjoins  a  duty,  it  also  gives  by  implication 
every  particular  power  necessary  for  the  exer- 
cise of  the  one  or  the  performance  of  the  other. 

Story,  Const,  g  480;  Cooley,  Const.  Lim. 
p.  78;  United  Statee  y.  Fieher,  6  U.  S.  2 
Cranch,  858.  2  L.  ed.  804;  MeCuUoeh  v.  Mary- 
land, 17  U.  8.  4  Wheat.  816,  4  L.  ed.  579; 
Northweetern  Fertilizing  Co,  y.  Hyde  Park,  70 
111.684. 

For  the  purpose  of  the  business  of  a  great 
state,  all  funds  are  current  funds  so  long  as 
they  remain  on  hand,  or  not  permanently  in- 
vested. 

Trust  funds  in  their  investment  must  be  with 
a  yiew  to  the  good  of  the  beneficiary,  and  for 
no  other  purpose. 

Shuey  y.  Latta,  90  Ind.  186;  4  Lawson, 
Rijrhts.  Rem.  ft  Pr.  §  2029. 

The  trustee  may  change  the  inyestment  of 
the  trust  property,  where  it  is  manifestly  for 
the  benefit  of  the  cestui  que  trust;  but  if  he  does 
so  without  an  order  of  court,  he  does  so  at  his 
own  peril. 

Oornufise  y.  Bourgum,  2  Ga.  Dec  15;  Quick 
y.  Fisher.  9  N.  J.  Eq.  802;  Washington  v. 
Emery,  57  N.  0.  82;  4  Lawson,  Rights,  Rem. 
ft  Pr.  §  2029. 

The  trustee.  In  dealing  with  the  trust  prop- 
erty, must  not  use  it  in  his  private  busineas,  or 
make  any  incidental  profit  from  his  fiduciary 
relation. 

Pom.  Eq.  Jut.  g§  1075,  1077;  Miller  v. 
Davidson,  8  El.  518,  44  Am.  Dec.  715;  Jacobus 
V.  Munn,  87  N.  J.  Eq.  48,  88  N.  J.  Eq.  622; 
Sherman  v.  Lanier,  89  N.  J.  Eq.  249. 

It  is  the  duty  of  the  trustee  to  invest  the 
trust  property  so  as  to  produce  an  income,  and 
if  he  suffers  the  trust  money  to  lie  idle  when 
by  a  proper  investment  an  income  might  be 
obtained,  he  will  be  liable  for  interest, 'or  for 
what  would  have  been  earned  by  the  proper 
bandlingand  investment  of  the  estate. 

Pom.  Eq.  Jur.  g§  1071,  1072;  Knawlton  y. 


Nois.'^The  nature  of  an  ordinary  deposit  in  a 
bink  as  a  loan  of  money  Is  very  sharply  presented 
in  respeot  to  public  funds  under  an  absolute  oon- 
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stitutional  prohibition  against  loans  therefrom. 
For  special  deposit  in  banks,  see  note  to  Mutusk 
Aco.  Aflso.  V.  Jacobs  (111.)  16  L.  B.  A.  616. 


See  also  36  L.  R.  A.  746;  43  L.  R.   A.  840. 
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Bradley,  17  N.  H.  458, 48  Am.  Dec.  609;  Min- 
vse  V.  Cox,  5  Johns.  Cb.  441,  1  L.  ed.  1135.  0 
Am.  Dec.  818:  Sinking  Fund  Comta,  v. 
Walker,  6  How.  (Mi«8.)  143,  88  Am.  Dec.  488; 
Barney  v.  Saunders,  57  U.  8. 16  How.  585,  14 
L.  ed.  1047;  Andrew  v.  Schmitt,  64  Wis.  664. 

It  will  not,  we  thiok,  be  serious! jr  argued 
that  tbc  framers  of  our  constitution  intended, 
by  thQ  use  of  the  language  comprising  section 
9  of  article  8,  entitled  "Education,"  to  present 
an  instrument  so  inflexible  and  rigid  in  its 
terms  that  compliance  with  those  terms  would 
defeat  the  very  purpose  for  which  the  trust 
funds  said  section  is  meant  to  protect  and 
secure,  were  formed  or  created,  viz.,  that  of 
producing  an  income  for  the  furtherance  of 
the  cause  of  education. 

The  object  and  purpose  of  this  provision  of 
the  constitution  is  not  alone  to  keep  these 
funds  secure  from  loss,  but  as  well  to  provide 
income  from  their  use  for  the  purpose  specified 
in  the  trust. 

State  V.  McFetridge,  20  L.  R.  A.  228,  84  Wis. 
478. 

Messrs.  George  H.  Hastinffs*  AttyGen., 
John  H.  Ames  and  W.  S.  Sammers  for 
defendant. 

Norval*  Oh,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  application  by  the  relator,  the 
First  National  Bank  of  Crete,  for  a  peremp- 
tory writ  of  mandamus  to  Joseph  8.  Hartley, 
state  treasurer,  to  compel  respondent  to  de- 
posit with  relator  a  portion  of  the  money  in 
the  state  treasury,  according  to  the  require- 
ments of  the  Act  passed  by  the  State  Legis- 
lature of  1891.  entitled,  "An  Act  to  Provide 
for  the  Depositing  of  State  and  County  Funds 
in  Banks."  The  petition  charges,  in  sub- 
stance, that  on  the  9th  day  of  January,  1894, 
the  governor,  attorney- general,  and  secretary 
of  state,  in  pursuance  of  the  provisions  of 
said  act,  designated  the  First  National  Bank 
of  Crete  as  a^state  depository,  and  on  said 
day  said  bank  executed  and  delivered  a  bond 
conditioned  as  required  by  said  law,  which 
bond,  and  the  sureties  thereon,  were  duly 
accepted  and  approved  by  the  proper  officers ; 
that  only  three  other  banks  Save  complied 
-with  the  provisions  of  said  act  of  the  legis- 
lature, so  as  to  entitle  them  to  the  deposit  of 
state  funds,  and  that  the  amount  of  the  bonds 
furnished  by  each  of  said  other  banks  was 
and  is  $100,000,  so  that  the  aggregate  amount 
which  the  respondent  is  authorized  at  any 
time  to  have  on  deposit  in  all  of  said  banks, 
pursuant  to  said  act,  is  $150,000;  that  re- 
spondent has  refused  to  deposit  any  of  the 
moneys  now  in  the  state  treasury  with  the 
relator,  although  requested  so  to  do;  that 
respondent,  at  tjie  time  of  such  demand  and 
refusal,  stated  that  all  the  moneys  belonging 
to  the  state,  which  he  is  empowered  by  said 
act  to  deposit,  were  already  deposited  in  the 
said  several  banks,  except  moneys  belonging 
to  the  following  funds:  Sinking,  relief, 
permanent  school,  temporary  school,  per- 
manent university,  library,  agricultural  col- 
lege endowment,  normal  school  endowment, 
temporary  university,  normal  school  inter- 
est, and  saline.  The  petition  further  charges 
that  respondent  refuses  to  deposit  in  relator's  | 
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bank  any  of  the  money  belonging  to  either  of 
the  above  enumerated  funds,  although  the 
amount  in  his  possession,  and  belonging  to 
any  one  of  said  funds,  added  to  the  amount 
on  deposit  by  said  treasurer  with  the  said 
other  banks,  exceeds  in  the  aggregate  the  sunk 
of  $150,000,  and  that  the  sole  reason  given 
by  the  respondent  for  his  refusal  to  deposit  in 
the  bank  of  the  relator  any  of  the  moneys  in 
the  above-mentioned  funds  was  and  is  that 
none  of  said  moneys  are  "current  funds," 
within  the  meaning  of  the  said  depository- 
law.  The  cause  was  submitted  on  a  general 
demurrer  to  the  petition. 

The  first  question  in  this  case  is  one  of  con- 
struction to  be  given  to  the  act  above  men- 
tioned, relating]:  to  the  deposit* of  public 
moneys  in  banks.  Was  it  the  intention  of 
the  legislature  to  require  all  moneys  coming 
into  the  state  treasury  to  be  deposited,  or  only 
a  certain  portion  thereof? 

Sections  1  and  2  of  said  Act  (Laws  1891, 
chap.  50),  are  in  these  words:  "Section  1. 
The  state  treasurer  shall  deposit,  and  at  all 
times  keep  in  deposit  for  safe  keeping,  in 
the  state  or  national  banks,  or  some  of  them 
doing  business  in  the  state,  and  of  approved 
standing  and  responsibility,  the  amounts  of 
money  in  his  hands  belonging  to  the  several 
current  funds  in  the  state  treasury,  and  any 
such  bank  may  apply  for  the  privilege  of 
keeping  on  deposit  such  funds  or  some  part 
thereof ;  all  such  deposits  shall  be  subject  to 
payment  when  demanded  by  the  state  treas- 
urer on  his  check  and  all  banks  receiving  and 
holding  such  deposits  as  aforesaid,  shall  be 
required  to  pay,  and  shall  pay  to  the  state 
for  the  privilege  of  holding  any  such  deposit 
not  less  than  8  per  cent  per  annum  upon  the 
amounts  so  deposited,  as  hereinbefore  pro- 
vided, and  subject  also  to  such  regulations 
as  are  imposed  by  law  and  the  rule  adopted 
by  the  state  treasurer  for  receiving  and  hold- 
ing such  deposits.  Sec.  2.  The  amount  to 
be  paid  by  any  and  all  banks  under  the  pro- 
visions of  this  act  for  the  privilecre  of  keep- 
ing public  funds  on  deposit  shall  be  com- 
puted on  the  average  d&ily  balances  of  the 
public  moneys  kept  on  deposit  therewith,  and 
shall  be  paid  and  credited  to  the  state  qu.nr- 
t^rly  on  the  first  days  of  January,  April, 
July  and  October  of  each  and  every  year,  and 
the  treasurer  shall  require  every  such  de- 
pository to  keep  separate  accounts  of  such 
several  funds  of  the  state  as  may  be  de- 
posited, showing  the  name  of  each  fund  to 
which  the  same  belongs  and  the  amounts  and 
sums  paid  to  the  state  for  the  privilege  of 
keeping  the  same  on  deposit  as  aforesaid,  and 
to  each  of  said  funds  respectively  shall  be 
credited  directly  to  the  account  of  the  fund 
or  funds  so  hcla  on  deposit,  in  proportion  to 
the  amount  of  such  funds  so  held."  By  sec- 
tion 3,  each  bank  designated  as  a  depository 
under  the  act  is  required  to  give  a  bond  for 
the  safe-keeping  and  payment  of  all  deposits, 
and  the  accretions  thereof,  conditioned  that 
it  will  render  each  month  to  the  state  treas- 
urer a  statement,  in  duplicate,  showing  the 
several  daily  balances,  and  the  amount  of 
state  moneys  held  by  it  during  the  month, 
the  amount  of  the  accretions  thereof,  how- 
credited  separately,  and  for  the  payment  of 
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the  deposit,  and  the  accretions  accruing 
thereon,  upon  the  presentation  of  the  check 
of  the  state  treasurer,  and  also  that  such  de- 
positary will  faithfully  discharge  the  trust 
and  comply  with  the  provisions  of  the  act. 
The  section  further  provides  the  form  of  the 
bond,  names  the  officer  with  which  the  same 
shall  be  deposited,  and  forbids  the  treasurer 
havinir  on  deposit  in  any  bank,  at  one  time, 
moneys  exceeding  one  half  of  the  penalty  of 
the  bond.  Section  4  provides  that  **  the  mak- 
insT  of  profit,  directly  or  indirectly,  by  the 
sUite  treasurer,  out  of  any  money  in  the  state 
treasury  belonging  to  the  state,  the  custody 
of  which  the  state  treasurer  is  charged  with 
by  loaning,  depositing,  or  otherwise  using 
it.  or  depositing  the  same  in  any  manner,  or 
tlie  removal  by  the  state  treasurer,  or  by  his 
consent,  of  such  moneys,  or  a  part  thereof, 
out  of  the  vault  of  the  treasurer's  depart- 
ment, or  any  legal  depository  of  the  same, 
except  for  the  payment  of  warrants  legally 
drawn  or  for  the  purpose  of  depositing  the 
same  in  the  banks  selected  as  depositories 
under  the  provisions  of  this  act,  shall  be 
deemed  guilty  of  felony,  and  on  conviction 
thereof  shall  be  subjected  to  punishment  in 
the  state  penitentiary  for  the  term  of  not  more 
than  two  years,  or  a  fine  not  exceeding  five 
thousand  ($5,000)  dollars,  and  shall  also  be 
liable  under  and  upon  bis  official  bond  for 
all  profits  realized  from  such  unlawful  using 
of  such  funds.  And  it  is  hereby  made  the 
duty  of  the  state  treasurer  to  use  all  reason- 
able and  proper  means  to  secure  to  the  state 
the  best  terms  for  the  depositing  of  the  money 
belonging  to  the  state,  consistent  with  the 
safe  keepipg  and  prompt  payment  of  the 
funds  of  the  state  when  demanded."  The 
next  section  prescribed  the  penalty  for  the 
willful  failure  or  refusal  of  the  state  treas- 
urer to  comply  with  the  provisions  of  the 
act. 

Counsel  for  the  relator  insists  that  it  is  the 
duty  of  the  state  treasurer  to  keep  on  deposit 
in  the  several  banks  designated  as  deposi- 
tories all  money  received  by  him  belonging 
to  the  state,  while  the  respondent  contends 
that  the  moneys  belonging  to  what  is  com- 
monly known  as  the  **  general  fund*' — a  fund 
created  for  the  purpose  of  paying  the  salaries 
of  the  state  officers,  and  defray mg  the  gen- 
eral expenses  of  the  state  government — are 
the  only  moneys  to  which  the  depository  act 
applies.  The  principal  controversy  in  the 
case  is  as  to  the  meaning  of  the  term  ** sev- 
eral current  funds,"  as  used  in  the  section 
first  above  quoted.  The  decisions  of  the 
courts  of  other  states  do  not  aid  us  in  our 
investigation.  In  fact,  we  have  been  unable 
to  111  d  a  law  upon  the  statute  book  of  an:^ 
state,  relating  to  the  deposit  of  public  mon- 
eys in  banks,  precisely  like  our  own.  In 
most  of  the  states  having  a  depository  law, 
the  treasurer  is  either  required  by  express 
enactment  to  deposit  all  moneys  that  shall 
come  into  his  hands,  or  else  the  statute  spe- 
cifically enumerates  what  funds  shall  be  de- 
posited in  banks.  Of  course,  the  phrase 
"current  funds,"  as  employed  in  commercial 
transactions,  has  a  fixed,  known  signification. 
Thus,  these  words,  as  used  in  notes  or  bank 
checks,  have  been  frequently  defined  by  vari- 
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ons  courts  as  meaning  current  money,  law- 
ful money,  par  funds,  or  money  circulating 
without  any  discount.     See  Galena  bis.  Co. 
V.  Kupfer,  28   III.  832,  81  Am.    Dec.   284; 
Wharton  v.  Aforru,  1  U.  8.  1  Dall.  125,  1  L. 
ed.   65;  Hulbert  v.    Carver,   40   Barb.    245; 
Phaniz  In;   Co.  v.  AUen,  11    Mich.  501,  88 
Am.  Dec.    756;  American  Emigrant  Co,  v. 
Clark,  47   Iowa,  671.     All  will   asrree,    we 
think,  that  the  phrase  ''current  funds"  was 
not  employed  by  the  legislature,  in  enncting 
the  statute  under  consi  Herat  ion,  in  the  same 
sense  in  which  that  term  Is  used  in  commer- 
cial dealings.     The  term  ** current  funds, '^ 
like  many  other  words  in  our  language,  is 
susceptible    of    more    than    one    meaning. 
Where  a  word  is  employed  in  a  contract  or 
statute   which  has  different  meanings,   the 
sense  in  which  it  is  used  is  to  be  gathered 
from  the  context.    It  is  an  elementary  rule  of 
construction  that  effect  must  be  given,  if  pos- 
sible, to  every  word,  clause,  and  sentence  of 
a  statute.    In  other  words,  a  statute  must  re- 
ceive such  construction  as  will  make  all  its 
parts  harmonize  with  each  other,  and  render 
them  consistent  with  its  general  scope  and 
object.     Folliner  v.  NuckolU  County  Comrs.  ft 
Neb.  204 ;  8taU  y,  Babeock.  21  Neb.  699.     If 
we  apply  the  foregoing  rule  in  the  interpre- 
tation 01  the  law  under  consideration,  it  is 
not  a  difficult  task  to  ascertain  the  legisla- 
ture's intent.    It  should  be  remembered  that 
the  moneys  which  come  into  the  state  treas- 
ury from  time  to  time  are,  either  by  consti- 
tutional provision   or  by  legislative  enact- 
ments, applicable  to  a  variety  of  objects,  and 
are  divided  into  several  separate  and  distinct 
funds,  according  to  the  sources  from  which 
they  are  derived,  and  the  uses  to  which  the 
same  may  be  devoted.    We  know  at  the  time 
this  law  W8S  enacted  that  there  were  several 
of  these  funds,  each  having  a  well -understood 
and  appropriate  name,  as  the  general  fund, 
sinking  fund,  permanent  school  fund,  and 
others  which  It  is  unnecessary  to  stop  now  to 
enumerate.    It  is  obvious,  therefore,  that  the 
words  **  several  current  funds"  were  employed 
by  the  legislature  with  reference  to  the  vari- 
ous designations  or  divisions  of  the  public 
moneys  of  the  state.    Manifestly,  the  con- 
struction placed  upon  the  provisions  of  the 
statute  by  respondent's  counsel   is  entirely 
too  narrow  and  strained,  and  should  not  ob- 
tain.   To  adopt  it  would  violate  the  rule 
above  stated  for  the  construction  of  statutes, 
which  requires  that  some  meaning,  if  pos- 
sible, must  be  given  to  every  word  in  the 
act,  since  the  construction  insisted  upon  can- 
not prevail,  unless  we  attach  no  meaning  to 
the  word  "several,"  in  the  above  phrase  of 
the  first  section  of  the  law.     The  statute  de- 
clares that  **the  amounts  of  money  in  his 
hands  belonging  to  the  several  current  funds 
in   the  state  treasury"  shall   be  deposited. 
This  language  was,  without  doubt,  intended 
to  apply  to'more  than  one  fund.    This  is 
manifest  by  the  use  of  the  plural  of  the  word 
** fund,"  and  the  employment  of  the  adjective 
"several."    It  certainly  could  not  have  been 
the  intention  of  the  lawmakers  that  the  mon- 
eys belonging  to  one  fund,  alone,  should  be 
kept  on  deposit  with  some  designated  depos- 
itary.   If  they  did,  they  were  very  unfor* 
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tunate  in  the  use  of  lanp^uage.  Had  it  been 
the  inteDtioD  of  the  legislature  that  the  act 
should  apply  to  a  single  fund,  it  is  fair  to 
assume  that  language  which  could  not  be 
misunderstood  would  have  been  employed  to 
express  such  purpose.  But  it  is  said  that  the 
word  "current,"  in  the  connection  in  which 
it  is  used  with  the  word  ** funds, **  indicates 
that  the  moneys  which  the  lawmakers  in- 
tended are  those  raised  by  taxation,  and 
which  are  devoted  to  defraying  the  currcni. 
expenses  of  the  state  govermnent  by  disburse- 
ments from  what  is  Known  as  the  "general 
fund, "  and  in  the  same  connection  reference 
is  made  to  the  definition  of  the  word  ''cur 
rent."  In  the  Century  Dictionary  it  is  de- 
fined thus:  "Running;  moving;  flowing; 
passing ;  present  in  its  course ;  as  the  current 
month  or  year. "  Other  standard  authorities 
give  the  word  about  the  same  definition. 
Assuming  that  the  word  was  employed  by 
the  legislature  in  the  sense  indicated,  yet  the 
interpretation  contended  for  by  respondent  is 
not  permissible.  While  the  amount  of  monej 
belonging  to  the  general  fund  of  the  state  is 
continually  changing  or  fluctuating,  caused 
by  the  paying  of  the  revenues  derived  from 
taxation  into  the  treasury,  and  by  their  being 
disbursed,  it  is  likewise  true  that  the  amount 
in  each  of  the  other  different  funds  in  the 
treasury  is  constantly  changing,  as  the  rec- 
ords kept  by  the  treasurer  ana  auditor,  re- 
spectively, will  disclose,  and  of  which  pub- 
lic records  this  court  is  bound  to  take  J  udicial 
notice. 

We  do  not  entertain  a  doubt  as  to  the  sink- 
ing fund,  relief  fund,  which  is  also  a  sinking 
fund,  and  the  permanent  educational  funds, 
the  moneys  in  each  of  which,  counsel  strenu 
ously  insist,  are  not  "current  funds,"  within 
the  meaning  of  the  law.  The  sinking  and 
relief  funds,  now  agj?regating  about  a  quarter 
of  a  million  of  dollars,  consist  of  moneys 
derived  from  taxes  levied  for  the  purpose  of 
payinff  the  interest  on  outstanding  bonds  is- 
sued by  the  state,  and  for  the  purpose  of 
paying  the  principal  of  said  bonds  when  they 
become  due.  The  moneys  constituting  these 
two  funds  are  collected  and  paid  into  the 
treasury  from  time  to  time,  precisely  the 
same  as  the  taxes  are  collected  and  paid  into 
the  general  fund.  The  interest  on  one  set  of 
the  bonds  is  paid  by  the  state  treasurer  an- 
nually, and  the  other  semi-annually.  The 
permanent  school  fund,  permanent  univers- 
ity, normal  school  endowment,  and  agricul- 
tural college  endowment  funds  constitute  the 
permanent  educational  funds  of  the  state. 
The  permanent  school  fund  is  composed  of 
the  proceeds  of  the  sale  of  land  by  the  state, 
and  of  the  redemption  of  United  States  and 
state  securities,  and  county  bonds  belonging 
to  said  fund,  and  of  escheated  estates,  and  a 
5  per  centum  granted  by  congress  on  the  sale 
of  government  lands  in  the  state.  Each  of 
the  other  educational  funds  is  composed  of 
the  proceeds  of  lands  which  have  been  set 
apart  for  that  purpose  and  sold  by  the  state, 
and  the  redemption  of  securities  belonginir 
to  said  funds,  respectively.  Each  of  tliese 
several  funds  is  continually  augmented  by 
monevs  received  from  the  sources  indicated, 
and  tlie  moneys  therein  are  diminished  from 
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time  to  time  by  the  making  of  investments 
for  the  benefit  oi  said  funds.  Hence,  the  sev- 
eral educational  funds  are  "current  funds,"  In 
the  sense  in  which  that  term  is  used  in  the 
law,  if  the  moneys  composing  the  general 
fund  fall  within  the  definition,  and  all  con- 
cede that  the  law  applies  to  the  fund  last 
named.  In  the  language  of  counsel  for  re- 
lator :  "  For  the  purpose  of  the  business  of  a 
great  state,  all  funds  are  current,  so  long  as 
liiey  remain  on  hand,  or  not  invested.  Shall 
we,  by  the  use  of  jugglery  of  language,  ex- 
tend the  provisions  of  this  law  to  the  pittance 
of  the  general  fund,  as  we  often  find  it,  and 
deny  them  to  the  sacred  trust  funds  of  the 
state?  .  .  .  These  trust  funds  are  current 
in  that  they  should  have  and  in  that  they 
demand,  constant  attention  hourly,  daily,  all 
the  time,  looking  to  their  profitable,  per- 
manent investment.  These  trust  funds  are 
current,  moving,  and  changing  funds,  in- 
creasing and  diminshing. "  In  respect  to  two 
of  the  other  funds  of  the  state  treasury,  the 
temporary  school  and  temporary  university, 
which  aggregated  at  the  close  of  the  last  year 
more  than  $860,000,  it  may  be  observed  that 
the  first  of  them  is  derived  from  a  tax  levied 
and  collected  at  the  same  time  as  other  state 
taxes  for  the  support  of  the  common  schools 
of  the  state,  together  with  the  interest  and 
rentals  accruing  from  the  sale  and  lease  of 
school  lands,  and  the  interest  received  from 
the  investments  made  for  the  benefit  of  the 
permanent  school  fund.  The  temporary  uni- 
versity fund  is  supplied  from  a  tax  levied  for 
the  support  of  the  state  university,  which  is 
likewise  paid  at  the  same  time  other  taxes 
are  collected,  and  by  moneys  received  from 
the  interest  and  rentals  of  lands  belonging  to 
the  university  endowment  fund,  sold  and 
leased  by  the  state,  together  with  the  interest 
on  securities  belonging  to  said  fund,  and  tui- 
tion fees.  The  moneys  composing  the  tem- 
porary school  and  temporary  university  funds 
are  paid  into  the  state  treasury  as  often  as 
the  moneys  constituting  any  other  fund  of 
the  state  are  paid  in,  and  more  frequently 
tlian  the  moneys  belonging  to  the  general 
fund.  The  moneys  composing  the  temporary 
school  fund  are  apportioned  among  the' coun- 
ties every  six  months,  and  are  paia  upon  war- 
rants upon  the  state  treasury  drawn  by  the 
auditor.  The  moneys  belonging  to  the  teni 
porary  university  fund  are  disbuised  from 
time  to  time  upon  the  auditor's  warrant. 
Both  of  these  are  moving  funds,  so  to  speak, 
and  the  balances  therein  are  constantly  in- 
creasing and  diminishing.  There  is  no  word 
or  provision  in  the  act  we  are  discussing 
which  directly,  in  terms  or  by  fair  implica- 
tion, limits  the  operation  thereof  to  the 
moneys  of  the  state  belonging  to  one  fund, 
more  than  another.  On  the  contrary,  the  sub- 
ject-matter of  the  act,  and  the  obvious  scope 
and  purpose  of  its  provisions,  conclusively 
show  it  was  the  intention  of  the  legislature 
that  the  statute  should  apply  to  all  funds  of 
the  state,  alike.  An  examination  of  the  pro- 
visions of  the  second  and  fourth  sections  of 
the  law  strengthens  this  conclusion.  By  the 
second  section,  it  is  made  the  duty  of  everj 
bank  designated  as  a  depository  "to  keep 
separate  accounts  of  such  several  funds  of  the 
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«tat€  as  may  be  deposited,  showing  the  name 
of  the  fuDd  to  which  the  same  belongs  and 
the  amounts  and  sums  paid  to  the  state  for  the 
privilege  of  keeping  the  same  on  deposit  as 
aforesaid,  and  to  each  of  said  funds  respect- 
ively shall  be  credited  directlv  to  the  ac- 
<»ant  of  the  fund  or  funds  so  hefd  on  deposit, 
in  proportion  to  the  amount  of  such  fund  as 
iield."  There  is  no  ambiguity  in  this  pro- 
vision: Plainer  language  could  not  have 
been  used.  It  shows  that  the  moneys  in  the 
several  funds  were  to  be  deposited,  and  that 
the  depositary  should  keep  a  separate  account 
with  each  fund.  The  fourth  section,  which 
we  have  quoted  above,  makes  it  the  duty  of 
the  state  treasurer  to  make  every  reasonable 
effort  to  secure  to  the  state  the  best  terms  for 
the  depoaiting  of  **  the  money  belonging?  to  the 
'ftate,'*  and  it  is  also  made  a  felony  for  such 
-officer  to  make  any  profit  out  of  any  money 
in  the  state  treasury,  belonging  thereto,  by 
loaning,  depositing,  or  otherwise  using  or 
disposing  of  it;  and  the  removal  of  such 
money,  or  a  part  thereof,  by  the  treasurer,  or 
with  his  consent,  out  of  the  vaults  of  the 
treasury,  or  any  legal  depository,  except  for 
the  payment  oi  warrants,  or  for  the  purpose 
of  depositing  in  the  banks  legally  selected 
as  depositories,  is  also  declared  a  felony. 
Whether  or  not  this  section  is  legal  and  valid 
as  a  criminal  statute,  is  not  now  involved, 
«nd  will  not  be  decided.  Its  consideration, 
however,  tends  to  show  the  purpose  and  ob- 
ject of  the  legislature  in  enactinsr  the  law, 
and  that  the  power  to  deposit  all  the  moneys 
in  the  state  treasury  for  the  benefit  of  the  state 
was  meant  to  be  conferred,  and  we  think  it 
lias  been,  in  plain  terms,  so  far  as  the  legis- 
lature possessed  the  power  to  do  so. 

This  brings  us  to  the  consideration  of  an- 
other question,  and  that  is  whether  the  act 
which  we  have  been  considering  is  unconsti- 
tutional, in  so  far  as  it  requires  the  deposit 
in  banks  of  the  moneys  in  the  treasury  be- 
longing to  the  several  educational  funds  of 
the  state.  Section  9  of  article  8  of  the  Con- 
stitution of  Nebraska  reads  as  fellows :  **  All 
funds  belonging  to  the  state  for  educational 
purposes,  the  interest  and  income  whereof 
oixlj  are  to  be  used,  shall  be  deemed  trust 
funds  held  by  the  state,  and  the  state  shall 
supply  all  losses  thereof  that  may  in  any  num- 
ner  accrue,  so  that  the  same  shall  remain  for- 
ever inviolate  and  undiminished ;  and  shall 
not  be  invested  or  loaned  except  on  United 
States  or  state  securities,  or  registered  county 
bonds  of  this  state ;  and  such  funds,  with  the 
interest  and  income  thereof,  are  hereby  sol- 
-emnly  pledged  for  the  purposes  for  which 
they  are  granted  and  set  apart,  and  shall  not 
be  transferred  to  any  other  fund  for  other 
uses. "  The  forego  i  ng  pro  vi  si  on  proh  i  bi  ts  the 
loaning  or  investing  of  any  moneys  belonging 
to  any  of  the  permanent  educational  funds  of 
the  state,  ** except  on  United  States  or  state 
securities,  or  registered  county  bonds  of  this 
state. "  The  moneys  in  these  several  funds 
the  constitution  has  impressed  with  a  trust 
character,  and  the  legislature  is  powerless  to 
authorize  them  to  be  devoted  to  any  purpose 
not  within  the  scope  of  the  constitutional  pro- 
vision quoted.  Does  the  statute  attempt  to 
authorize  the  loaning  or  investing  of  these 
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trust  funds?    Counsel  for  relator  contend  that 
it  does  not ;  that  it  merely  requires  their  de- 
posit temporarily  for  safe -keeping,  pending 
need  for  use,  or  opportunity  for  permanent 
investment.     This  construction  would  be  a 
reasonable  and  proper  one.  if  the  deposit  con- 
templated by  the  statute  was  a  special  one, 
merely  for  safe  keeping,  and  that  the  same 
identical  money  should  be  returned.    But 
this  is  not  the  kind  of  deposit  the  legislature 
meant.   If  it  was,  the  purpose  is  not  indicated 
in  the  title  of  the  act,  since  it  makes  no  ref- 
erence to  the  safe  keeping  of  the  funds  de- 
posited in  banks.     It  is  manifest  from  an  ex- 
amination of  the  entire  act  that  a  general 
deposit  of  the  funds  was  what  the  framers 
intended.   True,  the  first  section  declares  that 
**the  state  treasurer  shall  deposit  and  at  all 
times  keep  in  deposit  for  safe- keeping,**  in 
the  banks  that  shall  be  designated  as  deposi- 
tories, the  moneys  in  his  hands  belonging  to 
the  several  current  funds,  subject  to  payment 
on  the  treasurer's  check.    But,  further  alone 
in  the  same  section,  the  bank  receiving  ana 
keeping  such  deposit  is  required  to  pay  the 
state  not  less  than  8  per  cent  per  annum  upon 
the  amounts  so  deposited  ;  and  the  next  sec- 
tion provides,  among  other  things,   in  sub- 
stance, that  the  interest  shall  be  computed  on 
the  average  daily  balances  of  the  public 
moneys  kept  on  deposit.     While  the  statute 
mentions  ^'safe  keeping,"  when  the  several 
provisions  are  construed  together  it  is  quite 
clear  that  the  transaction  contemplated  docs 
not  amount  to  a  special  deposit.     Whoever 
heard  of  that  kind  of  a  deposit  of  money  be- 
ing paid  out  on  checks,  or  of  a  banking  in- 
stitution paying  for  the  privilege  of  holding 
a  special  deposit  of  fuuds?    The  identical 
moneys  deposited  are  not  required  to  be  re- 
turned.    Obviously,  the  bank  receiving  them 
had  the  right  to  use  and  control  the  money 
as  its  own.    It  could  loan  the  funds  for  the 
purpose  of  earning  the  money,  with  which 
to  pay  the  stipulated  interest  due  the  state. 
A  deposit  of  state  funds,  under  the  provisions 
of  the  law,  amounts  to  a  loan  or  investment 
of  the  funds  so  deposited.     As  was  said  by 
Mr,  Justice  Miller  in  his  opinion  in  Marine 
Batik  of  Chicago  v.  FuUon  County  Bank,  69 
U.  8.  2  Wall.  266,  17  L.  ed.  787.     "All  de- 
posits made  with  bankers  may  be  divided  into 
two  classes,  namely,  those  in  which  the  bank 
becomes  bailee  of  the  depositor,  the  title  to 
the  thing  deposited  remaining  with  the  lat- 
ter ;  and  the  other  kind  of  deposit  of  money 
peculiar  to  banking  business,  in  which  the 
depositor,  for  his  own  convenience,    parts 
with  the  title  to  his  money,  and  loans  it  to 
the  banker,  and  the  latter,  in  consideration 
of  the  loan  of  the  money,  and  the  right  to 
use  it  for  his  own  profit,  agrees  to  refund  the 
same  amount  or  any  part  thereof,   on  de- 
mand."   The  decisions  are  quite  uniform  to 
the  effect  that,  where  money  deposited  in  a 
bank  is  passed  generally  to  the  credit  of  the 
depositor,  the  relation  of  debtor  and  creditor 
is  thereby  created,  and  the  transaction,  al- 
though called  a  deposit,  is  nevertheless,  in 
substance  and  legal  effect,  a  loan,  and  this 
though  i  t  is  payable  on  demand.     Commercial 
Bank  of  Albany  y.  Hughee,  17  Wend.  100; 
Perley  t.  Muiligm  County,  82  Mich.  182,  20 
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Am.  Rep.  687 ;  State  v.  Buttles,  3  Ohio  Sfc. 
809 :  .^na  Nat.  Bank  y.  Fourth  Nat.  Bank 
0i  New  York,  46  N.  Y.  82,  7  Am.  Rep.  314 ; 
Lowry  V.  Polk  County,  51  Iowa,  50,  33  Am. 
Rep.  114 ;  Long  v.  Emtley,  57  Iowa,  11 ;  ife 
Franklin  Bank,  1  Paige,  249,  2  L.  ed.  685, 
19  Am.  Dec.  418;  Wray  y.  Tuskegee  Ins.  Co, 
84  Ala.  58 ;  Bank  of  Northern  Liberties  y. 
Jones,  42  Pa.  586;  Knecht  v.  United  States 
Sav.  Inst.  2  Mo.  App.  568.  In  Foley  v.  HiU, 
2  H.  L.  Gas.  28,  Lord  Chancellor,  Cottenham 
said:  ** Money,  when  paid  into  a  bank, 
ceases  altogether  to  be  the  money  of  the 
principal.  It  is  then  the  money  of  the 
banker,  who  is  bound  to  return  an  equivalent 
by  paying  a  similar  sum  to  that  deposited 
with  h  i  m  when  he  is  asked  for  it.  The  money 
paid  into  the  banker's  is  money  known  by 
the  principal  to  be  placed  there  for  the  pur- 

{tose  of  being  under  the  control  of  the  banker, 
t  is  then  the  banker's  money.     He  is  known 
to  deal  with  it  as  his  own.     He  makes  what 

Erofit  of  it  he  can,  which  profit  he  retains  to 
imself,  paying  back  only  the  principal, 
according  to  the  custom  of  bankers  in  some 
places,  or  the  principal  and  a  small  rate  of 
interest,  according  to  the  custom  of  bankors 
in  other  places.  The  money  placed  in  the 
custody  of  a  banker  is,  to  all  intents  and 
purposes,  the  money  of  the  banker,  to  do  with 
It  as  he  pleases.  He  is  anility  of  no  breach 
of  trust  in  employing  it.  Ue  is  not  answerable 
to  the  principal  if  he  puts  it  into  jeopardy, 
if  he  engages  in  a  hazardous  speculatioo. 
He  is  not  bound  to  keep  it  or  deal  with  it 
as  the  property  of  his  principal,  but  he  is, 
of  course,  answerable  for  the  amount,  because 
he  has  contracted,  having  received  that 
money,  to  repay  to  the  principal,  when  de- 
manded, a  sum  equivalent  to  that  paid  into 
his  hands.  That  has  been  the  subject  of 
discussion  in  various  cases,  and  that  has  been 
established  to  be  the  relative  situation  of 
banker  and  customer.  That  bei  ng  establ  ished 
to  be  the  relative  situation  of  banker  and 
customer,  the  banker  is  not  an  agent  or  factor, 
but  he  is  a  debtor. "  The  Ohio  case  was  this : 
The  Ohio  canal  fund  commissioners  deposited 
with  the  Columbus  Insurance  Company  $100,  - 
000  of  Uie  money  and  funds  of  the  state,  be- 
longing to  the  canal  fund,  and  in  considera- 
tion 01  which  the  company  gave  a  bond, 
signed  by  various  persons,  to  repay  the  same 
in  two  years,  with  7  per  cent  interest  thereon 
per  annum,  payable  annually.  In  an  action 
by  the  state  upon  the  bond,  the  court  held 
tfiat  the  advancement  of  the  money  to  the  in- 
surance company  was  a  loan,  although  the 
bond  denominated  the  receipt  of  the  money 
as  a  ''deposit.*'  In  State  v.  Keim,  8  Neb.  63, 
this  court  held  that  the  deposit  of  state  moneys 
by  a  state  treasurer  in  a  bank  was  a  loan,  m 
its  legal  effect.  This  case  was  cited  with  ap- 
proval in  First  Nat.  Bank  of  South  Bend  y. 
Oandy,  11  Neb.  481. 

It  is  urged  that  the  Nebraska  cases  cited 
do  not  apply  to  the  questions  here  at  issue, 
since,  at  the  time  they  arose,  no  law  was  in 
existence  which  required  the  deposit  of  pub- 
lic funds  in  bank,  while  now  the  treasurer 
is  not  only  authorized  to  deposit  them  for 
safe-keeping,  but  he  is  expressly  commanded 
to  do  so.     We  are  unable  to  see  the  force  of 
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the  argument.  The  fact  that  the  legislature- 
has  enacted  that  state  moneys  shall  be  de- 
posited in  banks  does  not  make  the  placing^ 
of  the  funds  therein  any  the  less  a  loan  than 
had  they  been  deposited  without  sanction  of 
law.  On  Uie  contrary,  it  would  seem  that 
the  two  cases  decided  by  our  own  court  are- 
the  more  valuable  as  precedents  for  our  now 
holding  that  such  a  transaction  amounts  in- 
law to  a  loan,  since  we  have  a  statute  wliicli 
authorizes  the  deposit  of  public  funds,  and 
in  every  case  of  deposit  this  statute  enters- 
into,  and  forms  a  part  of,  the  contract. 

Connecticut  has  a  statute  which  declarer 
that  where  the  real  estate  of  a  married  woman 
has  been  sold,  and  the  proceeds  thereof  ''se- 
cured or  invested  in  her  name  or  in  the  name- 
of  a  trustee  for  her  benefit,  the  same  shall 
.     .     .    not  be  liable  to  be  taken  on  executioik 
for  the  debts  or  liabilities  of  her  husband.* 
The  supreme  court  of  that  state,  in  Jenningm 
V.  Davis,  81  Conn.  134,  held  that,  where  the 
money  received  by  the  wife  from  the  sale  of 
her  lands  is  deposited  in  her  name  in  a  bank, 
it  is  invested,    within  the  meaning  of  tlie 
statute.     Sanford,  J,,  in  delivering  the  opin- 
ion, observes :    "It  is  not  stated  whether  the- 
money  was  deposited  in  the  bank  for  safe- 
keeping merely,  or  in  the  character  of  a  loan 
to  the  bank,   for  which  a  stipulated  rate  or 
interest  was  paid  during    its  continuance- 
there,  nor  is  it  material  to  inquire,  because*, 
in  either  case,  the  deposit  (being  a  general, 
as  contradistinguished  from  a  special,   one) 
creates  a  debt  in  favor  of  the  depositor,  and 
against  the  bank,  and   then  the  money  be- 
came 'invested'  in  that  debt,  and,  being  thus- 
invested  in  the  name  of  Mrs.  Morehouse,  was 
protected  by  the  statute  against  her  husband's* 
claims  upon  it.     .     .     .     It  can  make  no  dif- 
ference whether  the  depositor  took  any  written- 
evidence  of  this  investment,  or  did  not.     The 
statute  does  not  require  any  particular  species- 
of  evidence  that  the  investment  has  been 
made.     It  only  requires  that  it  shall  be  made 
in  her  name,  or  in  the  name  of  a  trustee  for 
her  benefit.     Money  loaned  is   'invested*   in 
a  deb t  agai  nst  the  borrower.     I  f  a  prom  i  ssory 
note  is  taken  for  it  in  the  lender's  name,  th» 
note  becomes  the  evidence  of  the  investment, 
and  secures  it  to  the  lender.     If  no  note  is- 
taken,  the  money  is  nevertheless   'invested* 
in  the  debt  against  the  borrower,  and  in  the- 
lender's  name.  ** 

The   conclusion   is  •  irresistible   that    the 
framers  of  the  law  under  review  contemplated 
that  the  moneys  deposited  in  pursuance  of  the 
provisions  thereof  .should  be  retained  by  the- 
bank  receiving  the  same  for  an  indefinite 
period  of  time  and  be  used  and  loaned  by  it 
as  its  own,  the  bank  being  under  obligation 
to  repay  the  amount  so  deposited  on  the  pres- 
entation of  the  check  of  the  state  treasurer. 
There  is  no  room  for  doubt  that,  where  money 
is  deposited  under  this  act,  the  bank  receiving 
the  same  is  not  a  bailee,  which  would  be  tlie 
case  if  the  title  to  the  money  remained  in  the- 
state  after  the  same  was  received  by  the  bank. 
Prior  to  the  adoption  of  tiie  present  statute, 
there  existed  in  this  state  no  law  authorizing^ 
or  requiring  the  deposit  of  public  funds  in.' 
banks.     It  was,   however,   generally  under- 
stood that  each  of  the  former  state  treasurers* 
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had  loaned  the  Btate  funds  to  various  bank- 
ing insiitutions  of  the  stave  for  his  own 
pecuniary  benfflt.  The  state  received  no  in- 
come from  such  use  of  its  money,  and  it  was 
to  remedy  this  that  the  depository  law  was 
enacted,  rHtlier  than  to  provide  for  the  safe 
keeping  of  the  moneys  belonging  to  the  state 
treasury.  The  clear  and  manifest  object  of 
the  statute  was  to  enable  the  state  to  receive 
interest  on  its  funds  deposited  in  banks.  The 
transaction  contemplated  by  the  statute  is  as 
much  a  loan  or  investment  of  the  moneys 
deposited  under  its  provisions  as  where  a  bank 
loans  its  moneys  on  the  note  of  its  customer ; 
and  if  this  law  can  be  upheld,  so  far  as  it 
Hflates  to  the  depositing  of  the  permanent 
educational  funos  in  banks,  then  there  is 
notbinj?  to  prevent  the  legislature  from  en- 
acting a  law  authorizing  the  loaning  of  the 
educational  or  trust  funds  to  its  citizens,  with 
or  without  security  for  the  repayment  there- 
of;  and  all  will  agree  that  such  a  law,  if 
enacted,  would  contravene  the  section  of  the 
constitution  above  quoted.  But  it  is  said 
that  the  constitution  does  not  say  that  these 
educaticmnl  funds  shall  not  be  temporarily 
deposited  in  bank,  until  opportunity  for  their 
permanent  investment  is  presented.  That  in- 
strument, in  express  terms,  forbids  their  be- 
ing ^  loaned  or  invested,"  except  in  a  certain 
manner ;  and,  as  we  have  already  attempted 
to  show,  the  depositing  of  these  moneys  in 
bank  on  open  accoimt,  drawing  interest,  al- 
though deposited  temporarily,  constitutes  a 
loan  and  investment  of  the  money.  The  fact 
that  a  person  borrows  money  for  an  indefinite 
period,  payable  on  demand  of  the  lender, 
does  not  make  the  transaction  any  the  less  a 
loan  than  if  the  monev  had  been  taken  for  a 
fixed,  hiuf^  period  of  time.  The  same  is 
equally  true  as  regards  the  depositing  of 
money  in  bank.  The  length  of  time  the 
money  is  left  does  not  determine  whether  the 
transaction  is  a  loan  or  not.  We  are  satisfied, 
both  from  reason  and  upon  authority,  that 
the  depositing  of  the  monevs  belonging  to 
the  permanent  educational  fund  of  the  state 
in  banks,  under  the  provisions  of  the  de- 
pository law,  is.  in  enect,  a  loan  and  invest- 
ment of  the  funds  so  deposited,  and  is  there- 
fore inhibited  by  the  constitution.  We  do  not 
wisli  to  be  understood  as  in  the  least  intimat- 


ing that  the  legislature  is  powerless  to  enact 
a  law  requiring  the  state  treasurer  to  deposit 
the  moneys  belonging  to  these  funds  in  a  bank 
or  banks  for  safe- keeping  merely.  Perhapa 
it  has  that  power,  but  such  is  not  the  scope 
and  effect  of  the  law  before  us,  since  it  re- 
quires a  general  deposit  of  the  funds,  and  not 
a  special  deposit,  where  the  identical  moneya 
deposited  are  to  be  returned.  The  amount 
of  uninvested  moneys. belonging  to  the  sev- 
eral permanent  educational  funds  of  the  state 
is  large,  and  opportunities  for  the  permanent 
investment  of  these  moneys  in  the  class  of 
securities  and  bonds  described  in  the  consti- 
tution are  daily  becoming  less  frequent,  80> 
that  the  amount  in  the  treasury  belonging  to 
these  trust  funds  is  constantly  increasing. 
That  they  should  be  invested  so  that  they 
will  yield  an  income  to  the  state,  no  ono 
will  deny.  But  the  remedy,  in  part  at  least, 
must  come  through  an  amendment  of  the  con- 
stitution. The  courts  cannot,  under  the  guise 
of  interpretation,  extend  the  powers  conferred 
by  the  constitution  beyond  the  scope  of  ita 
provisions. 

We  have  not  considered,  nor  do  we  now 
determine,  whether  the  relator  has  such  aa 
interest  as  entitled  it  to  maintain  the  action, 
since  its  right  to  do  so  has  not  been  raised 
or  argued  bv  counsel.  As  the  state  at  large 
is  directly  interested  in  the  enforcement  of 
the  depository  law,  the  attorney  -  general 
could,  and  doubtless  it  is  his  duty  to.  in- 
stitute proceedings  to  compel  the  depositing 
of  the  funds  in  the  banks  designated  as  de- 
positories; and  perhaps  a  banE  which  haa 
complied  with  the  law  might  do  so,  at  least 
in  case  the  attorney- general  should  refuse  to 
appear  and  file  the  application.  As  it  is  im- 
portant to  the  public  interests  that  the  real 
questions  involved  in  this  controversy  should 
be  determined  and  set  at  rest,  we  have  thought 
it  necessary  to  pass  upon  the  merits  of  the 
case,  without  going  into  the  question  of  who 
should  have  instituted  the  proceedings.  It 
follows  from  the  views  expressed  in  the  above 
opinion  that  the  demurrer  to  the  application 
should  be  overruled,  and  a  peremptory  writ 
of  mandamus  allowed. 

Writ  (Mowed. 

The  other  Judges  concur. 


IOWA  SUPREME  COURT. 


C-  P.  PURLEY  et  al. 

CHICAGO,   MILWAUKEE  &  ST.  PAUL 

11.  CO.,  Appt, 

( Iowa ) 

Absolute  ll»bilitj  for  damagpea  eaiised 
by  importation  of  cattle  infbcted  with 
Texas  fbver  without  allowing  it  to  be  shown 


that  defendant  had  no  notice  and  oould  not  have- 
asoertalned  the  condition  of  the  cattle  by  the  ex- 
ercise of  reasonable  care,  is  not  created  under 
Iowa  Acts  2l9t  Gen.  Assem.  chap.  166,  St  2,  8.  sub- 
stituted for  «S  4068  and  4050  of  the  Code  prohibit- 
ing the  importation  of  such  cattle  and  making  a 
Tiolatlon  of  the  law  a  misdemeanor  with  a  right 
of  action  to  persons  injured  for  the  damages  sus- 
tained. 

CJRohfYuon,  J.,  diueniB,) 


Note.— An  exemption  from  liability  for  vioUition 
of  the  ezpren  terms  of  a  statute  when  done  un- 
intentionally  and  without  neglierenoe,  although 
allowed  In  the  above  case,  is  not  made  without  dis- 
tent Bat  the  harshness  of  the  operation  of  a  law 
whlcfa  would  inflict  a  penalty  for  dealing  In  cattle 
wlilch  oommonloata  an  onknown  and  imdeyeloped 
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oontaginn,  where  the  dealer  ezercises  ordinary 
care,  and  Is  free  from  any  wrong  Intent,  is  so  great 
that  an  Implied  exception  seems  to  the  majority  of 
the  court  to  have  been  intended.  The  statute,  as 
an  exercise  of  the  police  power,  is  not  altogether 
unlike  one  who  should  make  a  person  subject  to  » 
penalty  for  pdnonally  communicating  a  oontagioua 
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(January  81,  18M.) 

APPEAL  by  defendant  from  a  judgment  of 
tbe  District  Court  of  Tama  County  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  the  loss  of  certain  cattle  v^hich 
-died  from  Texas  fever,  which  was  alleged  to 
have  been  communicated  to  them  by  a  cow 
unlawfully  transported  into  the  state  by  defend- 
ant.   Bevened. 

The  facts  are  stated  in  the  opinions. 

Messrs,  Mills  A  Keeler*  for  appellant: 

The  statute  In  question,  enacted  in  1886  for 
the  protection  of  domestic  cattle  from  con- 
tMgious  diseases,  was  evidently  taken  from  an 
•earlier  and  substantially  similar  law  of  the 
state  of  Kansas. 

See  KaD.  Laws  1881,  chap.  161;  Laws  1884. 
-chap.  8.  In  1887  the  supreme  court  of  that 
Slate  construed  their  statute,  in  a  case  involv- 
ing the  precise  question  at  issue  here,  and  held: 

"No  recovery  could  be  had  against  the  de- 
fendant where  he  acted  in  good  faith,  unless 
he  had  knowledge,  or  such  facts  existed  as 
made  him  chargeable  with  knowledge,  that 
the  cattle  were  diseased,  or  of  a  kind  liable  to 
<^mmunicate  the  disease  to  the  domestic  cattle 
of  the  state." 

Pates  y.  Adams,  87  Ean.  188. 

In  1888,  a  similar  case  a^inst  a  common 
carrier,  the  supreme  court  of  Kansas  reaffirmed 
the  construction  placed  upon  the  statute  in  the 
Patee  Case. 

Missouri  Pae.  B.  Go.  v.  Fiiiley,  38  Kan.  560. 

In  tbe  Iowa  statute,  the  civil  action  for  dam- 
•ages  allowed  by  section  5419,  is  based  and  con- 
ditioned upon  a  violation  of  tbe  provisions  of 
the  preceding  section.  The  legal  wrong,  if 
any.  lies  in  doing  the  act  prohibited  by  section 
5418.  This  section  is  highly  penal,  and  must 
therefore  be  construed  strictly. 
'  Bond  v.  WalKuh,  iSt,  L.  db  P.  B.  Co.  67  Iowa, 
716;  Sutherland,  Stat  Constr.  §§  849,  850. 

As  the  language  used  does  not  require  the 
interpretation  of  absolute  liability,  irrespective 
of  negligence,  tbe  further  presumption  obtains 
that  the  legislature  did  not  intend  to  abrogate 
the  common- law  rule  in  such  cases,  which 
makes  nesrligence  the  basis  of  liability. 

Sutherland,  Stat.  Constr.  §§  290,  291,  871; 
Potter's  Dwarr.  Stat.  185. 

The  trial  court  so  construed  and  applied  this 
statute  that  defendant  became  liable  in  treble 
damages  if  it  erred  by  refusing  to  transport  the 
•cow,  and  in  actual  damages  with  added  fine  or 
imprisonment,  or  both,  if  it  erred  by  carrying 
the  cow  into  the  state.  A  construction  of 
statute  which  necessarily  leads  to  such  absurd, 
unjust,  and  oppressive  results  cannot  be  cor- 
rect in  law,  and  should  not  be  adopted  by  this 
•court. 

Small  V.  Chicago,  B.  1.  A  P.  B.  Co.  50  Iowa, 
545;  Dilger  v.  PcUmer,  60  Iowa,  180;  Suther- 
land. Stat.  Constr.  §§  322.  824,  407. 

Even  in  strictly  penal  laws,  the  general  rule 


excuses  an  injiocent  violation  committed  under 
an  honest  mistake  of  the  facts,  and  this  upon 
tbe  plainest  principles  of* reason  and  justice. 

Margate  Pier  Co.  v.  Hannam,  8  Barn.  & 
Aid.  266;  Sutherland,  Stat.  Constr.  $  854; 
Bishop.  Statutory  Crimes,  ^  182;  1  Bishop, 
Crim.  L.  6th  ed.  §§  291,  803,  304;  Dickensofi 
V.  Fletcher,  L.  R.  9  C.  P.  1;  Beg.  v.  7blson^ 
L.  R.  28  Q.  B.  Div.  168;  Beed  v.  Daids.  8  Pick. 
516;  UassenfraU  v.  KeUy,  18  Johns.  468;  Eth- 
ridge  v.  Cromtoell,  8  Wend.  635;  Laney.  8/iears, 
1  Wend.  437;  Anderson  v.  State,  7  Ohio,  250; 
Duncan  v.  State,  7  Humph.  148;  Cohn  v. 
Heeves,  40  Wis.  898;  Watlaee  v.  Finch,  24 
Mich.  255;  Mhoon  v.  Oreenjield,  52  Miss.  434; 
Pricey.  Thorntor*,  10  Mo.  135;  Com.  v.  Stout, 
7  B.  Mon.  247;  Henry  v.  Tilson  17  Vt  479; 
Wilberforce,  Statute  Law,  p.  254. 

Under  the  Fire  and  Stock  Statute  the  lia- 
bility is  just  as  absolute  for  failure  to  keep  tbe 
fence  in  proper  condition  after  construction, 
as  for  failure  to  erect  it  originally,  yet  thia 
court  has  uniformly  held  that  knowle(lge  of 
the  defective  condition  of  the  fence,  and  negli- 

gence  in  maintaining  it.  were  necessary  con- 
itions  of  liability  on  the.  part  of  the  railroad 
company. 

Aylesworth  v.  Chicago,  B.  I.  db  P.  B,  Co.  80 
Iowa.  461;  Perry  v.  Dubuque  dt  S.  W.  B.  Co, 
36  Iowa,  105;  McCormick  v.  Chicago,  B.  L  dt 
P.  B,  Co.  41  Iowa,  195. 

There  must  be  negligence  somewhere  to 
make  the  company  liable. 

Small  V.  Chicago,  R  1.  db  P.  R  Co.  50  Iowa, 
341.  See  also  Crabell  v.  Wapello  Goal  Go.  68 
Iowa,  753;  BeynoldsY.  Hindman,  32  Iowa,  146; 
Messenger  y.  Pate,  42  Iowa,  445;  Cooley,  Const. 
Lim.  p.  580. 

The  construction  placed  upon  this  Texas 
Fever  Statute  by  the  court  below  brings  it  in 
direct  conflict  with  section  8,  article  1,  of  the 
Constitution  of  tbe  United  States,  as  amount- 
ing to  a  regulation  and  burdensome  restriction 
of  interstate  commerce. 

Tbe  statute,  as  construed  below,  cannot  be 
justified  as  a  mere  quarantine  regulation,  or 
legitimate  exercise  of  the  police  power  of  the 
state. 

Hannibal  dt  St.  J.  R  Go.  v.  Husen,  95  U.  8. 
465,  24  L.  ed.  527;  Minnesota  v.  Barber,  186 
U.  S.  813,  84  L.  ed.  455,  3  Inters.  Com.  Rep. 
185;  Bowman  v.  Chicago  db  If.  W.  R  Co.  125 
U.  S.  465,  31  L.  ed.  700.  1  Inters.  Com.  Rep. 
823;  Leisy  v.  Hardin,  135  U.  S.  100,  34  L.  ed. 
128,  8  Inters.  Com.  Rep.  36;  Henderson  v. 
Wickham,  92  IT.  S.  259,  28  L.  ed.  543;  Norfolk 
db  W.  B.  Co.  y.  Com.  13  L.  R.  A.  107,  88  Va. 
95.  47  Am.  &  Eng.  R.  R.  Cas.  1. 

Messrs.  Strable  A  Stifl^er  for  appellees. 

Rothrockt  J,,  delivered  the  opinion  of 
the  court : 

It  appears  from  the  record  that  on  June  22, 
1890,  one  Nathan  L.  Brown  shipped  from 
Long  Beach,   on  the  Gulf  of  Mexico,   six 


-di£ea8e.  If  such  diseases  were  oommunicsated  by  a 
person  in  whom  it  had  not  fully  developed,  and 
who  was  not  aware  of  the  fact  that  he  had  ft  or 
could  comiDunloate  ft,  a  statute  malcfng  hfm  liable 
therefor  mifrht  be  coDStltutioDal.  but  surely  a  very 
-strict  construction  of  it  would  be  proper. 

Ab  to  the  liability  of  persons  for  communicating 
1B8  L.  R.  A. 


oontairious  diseases,  see  State  v.  Butts  (S.  Bak.)  19 
L.  R.  A.  725,  and  note. 

For  liability  of  one  who  kills  a  horse  which  was 
not  in  fact  diseased,  in  supposed  ot>edienoe  to  a 
statute  requiring  the  destruction  of  slandered 
horses,  see  MiUer  v.  Horton  (Mass.)  10  L.  B.  A.  IKW- 
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•mUes  east  of  Pass  Christian,  in  the  state  of 
Mississippi,  a  carload  of  emigrant  movables, 
•consisting  of  household  goods,  a  horse,  and 
a  cow,  to  a  station  on  defendant's  road  at 
Elberon,  Tama  county,  in  this  state.  Brown 
accompanied  the  car,  and  remained  in  charge 
of  its  contents,  throughout  the  journey.  The 
<ar  was  billed  through  from  the  starting  point 
to  its  destination,  and  it  was  transported 
over  connecting  lines  until  it  reached  Port 
Byron  Junction,  in  the  state  of  Illinois, 
where  it  was  deliyered  to  the  defendant,  to 
be  forwarded  oyer  defendant's  road  to  its  des- 
tination. When  the  car  arrived  at  Elberon, 
whidi  was  about  June  27,  1890,  Brown  un- 
loaded and  took  away  his  propcrtjr.  He 
turned  the  cow  into  a  pasture  with  plaintiffs' 
•cattle,  and  it  is  claimed  by  the  plaintiffs 
that  their  cattle  contracted  the  disease  known 
as  '^  Texas  Fever"  from  said  cow,  and  that  by 
reason  thereof  about  thirty- two  of  plaintiffs' 
cattle  died.  The  defendant  filed  an  answer 
in  two  counts.  The  plaintiffs  demurred  to 
the  second  count  of  the  answer.  The  court 
sustained  the  demurrer.  The  trial  proceeded 
upon  the  petition  and  the  first  count  in  the 
4inswer.  The  main  contention  on  the  trial, 
after  the  demurrer  was  sustained,  appears  to 
have  been  on  the  question  whether  the  plain- 
tiffs' cattle  died  from  Texas  fever  by  con- 
tagion from  the  said  cow  owned  by  Brown, 
or  from  some  other  disease. 

It  is  conceded  by  counsel  for  the  respective 
parties  that  the  principal  question  in  this 
appeal  is  whether  the  demurrer  to  the  second 
count  of  the  answer  was  rightly  sustained. 
We  will  therefore  proceed  to  a  consideration 
of  that  question.  The  defendant,  in  the  sec- 
ond count  of  the  answer,  admits  that  it  re- 
ceived the  car  at  Port  Byron  Junction  in  the 
state  of  Illinois,  with  a  wavbill  of  said  car 
and  contents,  and  that  said  cow  and  other 
property  were  ahipped  from  Long  Beach, 
near  Pass  Christian,  Hiss.  The  defensive 
part  of  the  answer  is  as  follows:  **And  de- 
fendant further  avers  that  at  no  time  while 
said  car  and  stock  were  so  in  its  possession 
or  under  its  control,  whether  in  transit  or 
otherwise,  did  it  have  any  knowledge  or  in- 
formation whatever,  of  any  nature  or  dep:Tee, 
that  said  cow  was  in  such  condition  as  to  in- 
fect with  or  to  communicate  Texas  fever  to 
other  cattle,  or  to  plaintiffs'  cattle ;  that,  if 
such  cow  was  then  in  that  condition,  such 
fact  was  utterly  unknown  to  this  defendant, 
and  could  not  have  been  discovered  by  it  with 
the  means  then  at  its  command,  or  in  the  ex- 
ercise of  such  care  on  its  part  as  was  required 
by  law,  under  the  circumstances;  that  this 
<lefendant  exercised  all  due  care  and  caution 
on  its  part,  and  had  neither  knowledge  nor 
means  of  knowledge  that  said  cow,  when  so 
brought  within  the  state  of  Iowa,  or  when 
delivered  at  Elberon,  was  diseased,  or  was 
in  such  condition  as  to  infect  with  or  to  com- 
municate to  other  cattle  Texas  fever,  as  al 
leged  in  plaintiffs'  petition,  and  it  was  not 
negligent  in  that  respect."  There  were  sev- 
eral paragraphs  in  the  demurrer,  separately 
numbered;  but  there  was  really  only  one 
ground  upon  which  it  was  claimed  that  the 
answer  was  yulnerable  to  the  demurrer.  It 
is  clearly  stated  in  the  seventh  paragraph, 


which  is  as  follows:  '^Thc  statute  of  Iowa 
expressly  prohibited  any  pei^n  from  bring- 
ing into  this  state  cattle  in  ibuch  a  condition 
as  to  infect  with  or  to  communicate  Texas 
fever  to  other  cattle.  Defendant,  in  the  said 
second  count  of  its  answer,  admits,  by  im- 
plication, the  violation  of  this  statute,  but 
pleads,  as  a  defense  and  excuse,  that  it  acted 
in  iirnorance  and  without  information  as  to 
the  condition  of  the  animal  in  question ;  and 
the  admission  of  the  defendant  that  it  violated 
the  law  of  this  state  is  not  excused  by  an 
allegation  of  want  of  knowledge  or  informa- 
tion, nor  that  it  acted  in  violation  of  law  in 
ignorance  of  its  provisions,  and  exercised 
care  in  the  premises."  It  will  be  observed 
that  the  demurrer  is  as  broad  as  the  answer 
and  the  question  presented  is,  Is  the  defend- 
ant absolutely  liable  to  the  plaintiffs,  not- 
withstanding the  fact  that  its  agents  and  em- 
ployes bad  no  knowledge  or  information  of 
the  condition  of  the  cow,  and  that  the  said 
condition  could  not  have  been  discovered  by 
the  exercise  of  proper  care  and  caution,  and 
that  the  defendant  was  not  negligent  in  re- 
ceiving the  car,  and  transporting  its  contents 
to  the  destination?  The  ruling  on  the  de- 
murrer precluded  the  defendant  from  show- 
ing that  it  exercise  all  proper  care  and 
caution,  and  was  not  chargeable  with  neg- 
ligence; and  the  charge  to  the  jury  was  to 
the  effect  that  if  the  cow  was,  at  the  time  of 
shipment,  in  such  condition  as  to  infect  with 
or  communicate  Texas  fever  to  other  cattle, 
and  did  communicate  the  disease  to  plain- 
tiffs* cattle,  from  which  disease  they,  or  some 
of  them,  died,  the  defendant  was  absolutely 
liable  for  damages. 

The  question  is  to  be  determined  by  the 
construction  placed  on  chapter  156  of  the 
Acts  of  the  Slst  General  Assembly,  wbich  is 
amendatory  to,  or  rather  substituted  for,  sec- 
tions 4058  and  4069  of  the  Code.  The  second 
section  of  the  Act,  which  is  designated  as 
section  4058,  prohibits  any  person  or  corpo- 
ration from  importing  any  cattle  into  this 
state  which,  at  the  time  of  such  importation, 
are  in  such  condition  as  to  infect  with  or  com- 
municate to  other  cattle  pleuropneumonia, 
or  splenic  or  Texas  fever.  It  makes  the  vio- 
lation of  the  law  a  misdemeanor,  and  visits 
the  offender  with  a  fine  of  not  less  than  $800, 
and  not  more  than  $1,000,  or  by  both  fine 
and  imprisonment  in  the  county  jail  not  ex- 
ceeding six  months,  in  the  discretion  of  the 
court.  The  third  section  of  the  Act  is  as  fol- 
lows: ''Any  person  who  shall  be  Injured  or 
damaged  by  any  of  the  acts  of  the  persons 
named  in  section  4058,  and  which  are  pro- 
hibited by  such  section,  in  addition  to  the 
remedy  therein  provided,  may  bring  an  ac- 
tion at  law  against  any  such  persons,  agents, 
employes  or  corporation  mentioned  therein, 
ana  recover  the  actual  damages  sustained  by 
the  person  or  persons  so  injured,  and  neither 
said  criminal  proceeding  nor  said  civil  ac- 
tion shall  in  any  stage  of  the  same  be  a  bar 
to  a  conviction  or  to  a  recovery  in  the  other." 
This  statutory  provision  does  not  appear  to 
us  to  be  essentially  different,  so  far  as  the 
rule  of  liability  thereunder  is  involved,  from 
that  part  of  section  1289  of  the  Code  which 
was  under  consideration  by  this  court  in  the 
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case  of  Small  ▼.  Chicago,  R,  L  d  P,  R.  Co,, 
60  Iowa,  888.  Tbat  provision  is  as  follows : 
**ADy  corporation  operating  a  railway  shall 
be  liable  for  all  damages  by  fire  that  is  set 
out  or  caused  by  operating  of  any  such  rail- 
way, and  such  damage  may  be  recovered  by 
the  party  damaged  in  the  same  manner  as  set 
forth  in  this  section  in  regard  to  stock,  ex- 
cept as  to  double  damages.  It  was  held,  in 
the  case  above  cited,  that  this  does  not  create 
an  absolute  llabilitv,  but  makes  the  fact  of 
an  injury  so  occurring  only  prima  facie  evi- 
dence of  negligence,  which  may  be  rebutted 
by  a  showing  of  freedom  from  negligence. 
It  is  true  that  the  decision  in  that  case  was 
made  by  a  divided  court ;  but  the  rule  of  the 
majority  has  since  been  followed  in  verv 
many  cases.  See  SloMon  v.  Burlington,  (/. 
R.  d  N.  R,  Co.  51  Iowa,  294 ;  Libby  v.  Chi- 
cago, R.  1.  db  P.  R.  Co.  62  Iowa,  92 ;  Bab- 
eock  Y.  Chicago  ds  N.  W.  R.  Co.  62  Iowa,  598. 
698;  Rdmc  v.  Chicago  dk  N.  W.  R.  Co.  ,2 
Iowa,  625 ;  SeOca  v.  Chicago,  M.  cfe  Bt.  P.  R. 
Co.  77  Iowa,  137;  TS/igle  v.  Chicago,  M.  <Ss 
St.  P.  R.  Co.  77  Iowa,  661,  666 ;  Greenfeld 
V.  Chicago  d  JV.  W.  R.  Co.  83  Iowa,  '270. 
And  since  the  decision  was  made  in  Small* » 
Case  there  have  been  six  regular  sessions  of 
the  general  assembly,  and  we  are  not  aware 
that  at  any  time  there  has  been  any  proposi- 
tion introauced  looking  to  an  amendment  of 
this  statute,  so  as  to  make  the  liability  for 
setting  out  fires  absolute.  Under  the  circum- 
stances, it  would  be  an  amazing  departure 
from  a  long  line  of  decisions  to  hold  that  the 
construction  adopted  in  SmdU*9  Cat^  is  not 
the  settled  law  of  this  state,  as  expressed  by 
this  court,  and  as  enacted  by  the  lawmaking 
power.  As  we  have  said,  the  statute  declar- 
ing liability  for  setting  out  fires,  so  far  as 
the  question  of  its  absoluteness  is  involved, 
is  not  different  from  the  statute  applicable 
to  this  case.  We  need  not  here  set  them  out 
side  by  s'de.  They  are  essentially  the  same, 
as  will  appear  by  any  fair  examination  of 
their  provisions.  It  is  provided  by  a  statute 
of  the  state  of  Kansas  as  follows :    ** That  no 

Serson  or  persons  shall  drive  or  cause  to  be 
riven  into  or  through  any  county  in  this 
state,  any  cattle  diseased  with  the  disease 
known  as  Texas,  splenic,  or  Spanish  fever. 
Any  person  violating  any  provision  of  this 
Act  shall  on  conviction  be  adjudged  guilty 
of  a  misdemeanor,  and  shall  be  fined  not  less 
than  one  hundred  and  not  more  than  one 
thousand  dollars,  and  be  imprisoned  in  the 
county  jail  not  less  than  thirty  days  and  not 
more  than  one  year.  ^  Another  section  of  the 
same  Act  is  as  follows :  "'Any  person  or  per- 
sons who  shall  drive  or  cause  to  be  driven 
into  or  through  any  county  in  this  state  any 
of  the  cattle  mentioned  in  section  one  of  this 
Act,  in  violation  of  this  Act,  shall  be  liable 
to  the  party  inlured  for  all  damages  that 
may  arise  from  the  communication  of  disease 
from  the  cattle  so  driven  to  be  recovered  in 
civil  action,  and  the  party  so  injured  shall 
have  a  lien  upon  the  cattle  so  driven." 

In  the  case  of  Patee  t.  Adarm,  87  Kan.  188, 
it  was  held  that  in  an  action  to  recover  dam- 
ages under  this  statute  it  was  essential  for 
the  plaintiff  to  allege  and  prove  that  the  de- 
fendant knew,  or  had  reason  to  know,  that 
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the  cattle  so  driven  were  diseased  with  th» 
fever,  or  were  liable  to  communicate  the  dis- 
ease to  the  domestic  cattle  of  the  state.     It- 
will  be  observed  that  the  statute  involved  in 
that  case  is  not  essentially  different  from  our 
own.     They  both  declare  a  liability  in  gen- 
eral terms,  without  any  language  importing- 
an  absolute  liability.     The  cited  case  goes- 
much  further  than  Small* »  Case,  or  than  we- 
do  in  the  case  at  bar,  and  holds  that  the 
burden  of  proof  of  knowledge  or  negligence 
is  on  the  plaintiff.     Patee  v.  Adams,  supra^ 
was  followed  and  approved  in  Missouri  Pac, 
R.  Co.  v.  FinUy.  88  Kan.  650.     Counsel  for 
appellee  admit  that  the  cited  cases  involve- 
the  same  question  which  we  are  considering. 
It  is  to  be  conceded  that  a  contrary  rule  has- 
been  adopted  in  the  state  of  Missouri.     Sea- 
Wilson  V.  Kansas  City,  St.  J.  d  C.  B.  R.  Co. 
60  Mo.  184,  and  Surface  v.  Bannibal  d  St, 
J.  R.  Co.  68  Mo.  452.     In  our  opinion,  the* 
rule  of  the  Kansas  cases  is  in  line  with  tiie- 
better  principle. 

But  it  is  claimed  by  counsel  for  appellee- 
that  the  question  has,  in  effect,  been  deter- 
mined by  this  court;  and  we  are  cited  to  the 
crises  of  Jamison  v.  Barton,  48  Iowa,  282 ;. 
Dudley  v.   Sautbine,  49  Iowa,  650,  81  Am. 
Rep.  165;   State  v.  Thompson,  74  Iowa,  119, 
and  State  v.  Cloughly,  78  Iowa,  626. 

These  and  other  cases  which  have  been  de- 
cided by  this  court  are  mainly  prosecutions 
for  violations  of  the  prohibitory  liquor  law 
of  this  state  b^  selling  beer  to  minors  and 
inebriates,  and  it  is  held  that  want  of  knowl- 
edge of  the  aee  or  habits  of  the  purchaser  is- 
no  defense.     The  principle  upon  which  the 
cases  rest  is  that  the  avocation  of  the  vendor 
of  intoxicating  liquors  is  unlawful,  except- 
under  certain  circumstances,  and  tliat,  when 
he  sells,  he  assumes  the  burden  of  knowing^ 
that  these  circumstances  exist,  and  sells  hi& 
liquor  at  his  peril.     It  is  a  general   rule- 
that  mere  ignorance  of  fact  will  not  excuse 
a  person  from  a  penalty  provided  by  statute. 
8  Greenl.  £v.  §  21.     But  that  principle  can 
have  no  application  to  one  who,  in  the  pur- 
suit of  a  lawful  calling,  and  in  the  exercise- 
of  proper  care  and  caution,  does  an  act  con- 
trary to  some  statutory  requirement.     The 
theory  of  appellee  is  that  defendant  com- 
mitted a  criminal  act,  the  violation  of  which 
is  punishable  by  fine  and  imprisonment,  and 
that,  as  it  could  make  no  successful  defense- 
to  a  criminal  prosecution,  it  is  absolutely 
liable  for  the  damages  occasioned  by  the- 
criminal  act.    This  is  not  an  absolute  rule. 
The  law  is  well  settled  that,  when  a  railroad 
train  is  operated  through  a  city  at  a  rate  of 
speed  prohibited  by  law  or  orcfi nance  under 
a  penalty,  there  is  no  absolute  liability  to  &. 
person  injured  by  reason  of  the  violation  of 
the  law  or  ordinance.    It  may,  in  such  case, 
be  shown  that  the  person  injured  contributed 
to  cause  the  injury  by  his  own  negligence. 
The  application  of  the  principle  contended' 
for  to  the  facts  of  this  case,  it  appears  to  us, 
shows  conclusively  that  the  defendant  should 
have  the  right  to  prove,  if  it  can,  that  it 
was  free  from  negligence  in  receiving  and 
transporting  the  car  over  its  road.    There  i^ 
no  hardship  to  plaintiffs  in  adopting  thi» 
rule.    The  case  is  exceptional  in  its^facts. 
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It  xi9A  not  an  ordinary  shipment  of  livestock, 
iB?hich  would  put  the  employers  on  inquiry 
as  to  whether  the  animals  were  such  as  come 
within  the  provi&ions  of  the  statute.  The 
cow  was  not  bred  in  the  south.  The  owner 
of  the  property  was  a  resident  of  this  state. 
In  the  fall  of  the  year  previous  to  the  ship- 
ment complained  of,  Brown  went  to  Long 
Beach  to  remain  during  the  winter.  He 
shipped  his  cow,  with  certain  household 
gcxxis,  to  that  place,  and  the  alleged  cause 
of  action  arose  when  he  reshipped  the  prop- 
erty to  this  state  in  the  spring  following. 
Tiiere  was  nothing  in  the  appearance  of  the 
cow  indicating  that  she  had  any  disease. 
The  fact  appears  to  be  that  she  was  not  dis- 
eased. She  was  milked  during  all  the  time 
she  was  in  the  south,  and  after  she  was  re- 
turned to  this  state,  and  the  milk  was  used 
by  Brown's  family.  In  the  autumn  of  the 
following  year  she  was  fattened  and  slaught- 
ered, and  her  flesh  was  used  for  food.  There 
is  evidence,  however,  to  the  effect  that  an 
animal  acclimated  in  the  south,  and  removed 
to  this  state,  may  communicate  the  Texas 
fever  to  cattle  here  without  showing  any  evi- 
dence of  the  disease  itself.  In  view  oi  this 
claim,  and  in  consideration  of  the  fact  that 
the  defendant,  as  a  common  carrier,  is  bound 
to  receive  and  transport  freight  offered  for 
shipment,  it  would  be  unjust  and  unreason- 
able to  require  that  it  be  absolutely  liable 
to  pay  all  damages  arising  by  reason  of  the 
carrying  of  animals  that  may  communicate 
contagious  diseases,  without  allowing  it  to 
he  shown  that  the  carrier  had  no  notice,  and 
could  not,  by  the  use  of  reasonable  care,  have 
ascertained,  that  the  animal  belongod  to  the 
class,  the  transportation  of  which  is  forbidden 
by  the  statute.  We  think  the  statute  under 
consideration  does  not  impose  any  such  abso- 
lute liability.  The  business  of  a  common 
carrier  is  not  only  lawful,  but  it  is  abso- 
lutely essential  as  an  agency  in  the  transac- 
tion of  the  business  interests  and  commercial 
affairs  of  the  country.  Under  the  facts  of 
this  case,  the  claim  of  appellee,  in  the  face 
of  the  facts  pleaded  in  the  answer,  is  that 
the  defendant  was  bound  at  its  peril,  before 
receiving  the  car,  to  ascertain  that  the  animal 
was  not  m  such  condition  as  to  communicate 
the  disease  to  other  cattle.  Under  the  law 
of  this  state  and  the  act  of  congress  known 
as  the  "Interstate  Commerce  Law,**  the  de- 
fendant was  bound  to  receive  freight  in  car 
lots,  and  haul  it  to  its  destination.  Mc- 
Clain*s  Code,  §  2039;  24  Stat,  at  L.  879. 
And  the  nature  of  the  freight  in  this  case 
was  such  that  the  defendant  was  bound  to  act 
promptly.  It  was  liable  to  an  action  for 
damages  if  it  failed  to  so  act.  The  conten- 
tion of  plaintiff  is  that  there  is  a  liability 
for  fine  and  imprisonment  and  damages  for 
receiving  and  hauling  the  car.  Suppose  that 
the  defendant  was  a  natural  person,  and 
should  be  indicted,  and  he  should  offer  to 
prove  the  facts  set  up  in  this  answer ;  we 
think  there  ought  to  be  no  question  that  it 
would  be  a  great  error  to  reject  the  evidence, 
and  hold  the  defendant  guilty  of  a  crime, 
and  imprison  him  in  a  county  jail  for  six 
months,  and  fine  him  $1,000.  There  is  noth- 
ing in  either  the  letter  or  the  spirit  of  the 
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statute  which  would  sanction  any  such  pro* 
ceeding.  The  case  is  essentially  different 
from  those  arising  upon  such  police  regula- 
tions as  are  enacted  fur  the  purpose  of  regu- 
lating dramshops,  gambling  houses,  and  the 
smuggling  of  goods,  and  the  like.  Counsel 
fur  appellee,  in  their  argument  in  this  court, 
say  that,  if  the  construction  of  the  statute 
which  we  have  adopted  is  to  prevail,  ''it 
will  at  once  become  a  dead  letter,  and  may 
as  well  be  repealed."  We  think  the  fears  of 
counsel  are  groundless.  As  we  have  said, 
the  case  at  bar  is  exceptional  in  its  facts. 
We  hold  that  the  defendant  should  be  allowed 
to  show  that  it  was  blameless,  if  it  can  make 
such  a  showing.  The  rule  in  the  Small  Gau 
left  that  statute  in  full  force,  and  recovery 
has  been  had  under  that  law  in  a  large  num- 
ber of  cases,  as  the  reports  of  the  decisions 
of  this  court  will  show. 

The  judgment  oj  Vie  district  court  is  reversed. 

Kinne*  <7. ,  took  no  part  in  the  decision 
of  this  case. 

Robinson,  </.,  dissenting: 

I  do  not  agree  to  what  is  said  in  the  fore- 
going opinion  in  regard  to  the  effect  of 
chapter  156  of  the  Acts  of  the  21st  General 
Assembly.  Section  4058  of  the  Code,  as 
amended  by  that  act,  provides  as  follows: 
**.  .  .  Any  railway  company  .  .  . 
who  shall  carry,  ship,  ordeliv^er  any  cattle 
into  this  state  .  .  .  which  at  the  time 
they  were  .     brought,  shipped,  or 

transported  into  this  state  were  in  such  con- 
dition as  to  infect  with  or  to  communicate  to 
other  cattle,  pleuropneumonia,  or  splenic 
or  Texas  fever,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof 
shall  be  punished  by  a  fine  of  not  less  than 
three  hundred  dollars  and  not  more  than  one 
thousand  dollars,  or  by  both  fine  and  impris- 
onment in  the  county  jail  not  exceeding  six 
months.  .  .  ."In  my  opinion,  the  of- 
fense for  which  that  section  provides  is  one 
of  the  class  referred  to  in  8  Greenleaf  on  Evi- 
dence, ^  21,  in  the  following  language: 
**  Where  a  statute  commands  that  an  act  be 
done  or  omitted  which,  in  the  absence  of  such 
statute,  might  have  been  done  without  culpa- 
bility, ifrnorance  of  the  fact  or  state  of  things 
contemplated  by  the  statute,  it  seems,  will 
not  excuse  its  violation.  Thus,  for  example, 
when  the  law  enacts  the  forfeiture  of  a  ship 
having  smuggled  goods  on  boaid,  and  such 
goods  are  secreted  on  board  by  some  of  the 
crew,  the  owner  and  officers  being  alike  in- 
nocently ignorant  of  the  fact,  yet  the  forfeit- 
ure is  incurred  notwithstanding  their  igno- 
rance. Such  is  also  the  case  in  regara  to 
many  other  fiscal,  police,  and  other  laws  and 
regulations,  for  the  mere  violation  of  which, 
irrespective  of  the  motives  or  knowledge  of 
the  party,  certain  penalties  are  enacted ;  for 
the  law,  in  these  cases,  seems  to  bind  the 
party  to  know  the  facts  and  to  obey  the  law 
at  his  peril." 

In  Com.  V.  Raymond,  97  Mass.  568,  it  is 
said  to  be  the  general  rule,  where  acts  which 
are  not  evil  in  themselves  are  prohibited  by 
law  from  motives  of  public  policy,  and  not 
because  of  their  moral  turpitude  or  the  crim- 
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inal  intent  with  which  they  are  committed, 
that  persons  are  bound  to  know  the  facts  and 
obey  the  law  at  their  peril.  That  doctrine  I 
understand  to  be  fully  sustained  by  the  au- 
thorities. Thus,  in  1  Wliarton  on  Criminal 
Law,  §  ^8,  it  is  said:  ^'When  a  sUtute 
makes  an  act  indictable  irrespectiyc  of  guilty 
knowledge,  then  ignorance  of  fact,  no  matter 
how  sincere,  is  no  defense.  .  .  .  The 
function  of  imposing  indictability  on  perni- 
cious acts,  irrespective  of  intent,  is  one  which 
has  been  exercised  by  legislatures,  not  only 
frequently,  but  from  necessity.  .  .  .  The 
question  is  one  r^f  policy :  and  this  may  be 
taken  into  consideration  when  the  legislative 
meaning  is  sought.  That  a  man  sbould  be 
convicted  of  a  malicious  act  without  proof 
of  malice,  or  of  a  negligent  act  without  proof 
of  neglieence,  is  of  course  an  enormity  which 
no  legislature  could  be  supposed  to  direct. 
But  it  is  otherwise  as  to  certain  mischievous 
acts,  which  it  may  be  a  sound  policy  to  pro- 
hibit arbitrarily,  because  they  imperil  pub- 
lie  safety  (as,  for  example,  the  selling  of  in- 
toxicating drinks  and  defective  storing  of 
explosive  compounds),   and  because  to  re- 

?[uire  scienter  to  be  proved  would  be  to  de- 
eat  the  object  of  the  statutes,  since  in  many 
cases,  and  those  the  most  dangerous  of  the 
class,  it  would  be  out  of  the  power  of  the 
prosecution  to  prove  scienter  beyond  reason- 
able doubt.     .     .     ." 

The  doctrine  of  the  statements  quoted  is 
illustrated  by  the  citation  of  numerous  cases 
where  persons  were  adjudged  guilty  of  crimes 
by  innocently  doin^  acts  which  they  be- 
lieved, and  had  good  reason  to  believe,  were 
lawful :  and  the  conclusion  of  the  author  is 
that  honest  ignorance  of  a  fact  may  be  no 
more  of  a  defense  than  honest  ignorance  of  a 
law,  and  that  honest  belief  that  an  illegal 
act  is  legal  is  not  necessarily  a  defense  in 
a  criminal  prosecution.  See  also  State  v. 
Eartfid,  24  Wis.  60 ;  4  Am.  &  Eng.  Ency- 
clop.  Law,  689.  The  doctrine  of  the  author- 
ities cited  was  approved  in  the  recent  case 
of  Owi.  v.  Weiss,  189  Pa.  247,  11  L.  R.  A. 
680.  A  legislative  enactment  of  that  state, 
known  as  the  **  Oleomargarine  Act,  ^  provided 
that  **  no  person,  firm,  or  corporate  body  shall 
manufacture  out  of  any  oleaginous  substance 
or  any  compound  of  the  same,  other  than  that 
produced  from  unadulterated  milk  or  of 
cream  from  the  same,  any  article  designed  to 
take  the  place  of  butter  or  cheese  produced 
from  pure  unadulterated  milk,  or  cream  from 
the  same,  or  of  any  imitations  or  adulterated 
butter  or  cheese,  nor  shall  sell  or  offer  for 
sale,  or  have  in  his,  her,  or  their  possession 
with  intent  to  sell  the  same  as  an  article  of 
food. "  The  act  also  provided  that  every  per- 
son who  should  manufacture,  sell,  or  offer 
or  expose  for  sale,  or  have  in  his  possession 
with  intent  to  sell,  any  substance,  the  manu- 
facture and  sale  of  which  is  prohibited  by 
the  provision  quoted,  should  for  every  such 
offense  forfeit  and  pay  the  sum  of  $100.  The 
action  named  was  commenced  against  the 
keeper  of  a  restaurant  to  recover  the  statutory 
penalty  for  a  yiolation  of  the  law.  It  ap- 
peared that  he  had  served  a  customer  with 
oleomargarine,  contrary  to  the  provisions  of 
the  act  specified,  but  tbat  he  did  not  know- 
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ingly  furnish,  or  authorise  to  be  furnished^ 
to  any  of  his  customers,  any  oleomargarine, 
but,  so  far  as  he  knew,  furnished  genuine- 
butter.     In  considering  his  guilt  the  court 
said :    **  Whether  a  criminal  intent  or  a  guilty- 
knowledge  is  a  necessary  ingredient  of  a  stat- 
utory offense  is  a  matter  of  construction.     It^ 
is  for  the  legislature  to  determine  whether* 
the  public  injury  threatened  in  any  particu- 
lar matter  is  such,  and  so  great,  as  to  justify 
an  absolute  and  indiscriminate  prohibition, 
even  if,  in  the  honest  prosecution  of  any 
particular  trade  or  business,  conducted  foV 
the  manufacture  of  articles  of  food,  the  pro- 
duct is  healthful  and  nutritious ;  yet,  if  the 
opportunities  for  fraud  and  adulteration  are 
such  as  to  threaten  the  public  health,  it  ia 
undoubtedly  in  the  power  of  the  legislature 
either  to  punish  those  who  knowingly  traffic 
in  the  fraudulent  article,  or,  h^  a  sweeping 
provision  to  that  effect,  to  prohibit  the  num- 
ufacture  and  sale  altogether.     The  question 
for  us  to  decide,  tiieref ore,  is  whether  or  not, 
from  the  language  of  the  statute,  and  in  view 
of  the  manifest  purpose  and  design  of  the- 
same,  the  legislature  intended  that  the  le- 
gality or  illegality  of  the  sale  should  depend 
upon  the  ignorance  or  knowledge  of  the  party- 
charged.     The  statute  in  question  was  the 
exercise  of  the  police  power,  and  the  act  was- 
sustained  upon  this  ground,  not  only  in  this- 
court,  but  also  in  the  Supreme  Court  of  the 
United  States.     .     .     .    The  prohibition  is- 
absolute  and  general;  it  could  not  be  ex- 
pressed in  terms  more  explicit  and  compre- 
hensive.    The  statutory  definition  of  the  of- 
fense embraces  no  word  implying  that  the 
forbidden  act  shall  be  done  knowingly  or 
willfully,  and,  if  it  did,  the  design  and  pur- 
pose of  the  act  would  be  practically  defeated. 
The  intention  of  the  legislature  is  plain, — 
that  persons  engaged  in  the  trafiic  shall  en- 
gage in  it  at  their  peril,  and  that  they  can- 
not set  up  their  ignorance  of  the  nature  and 
qualities  of  the  commodities  they  sell  as  a 
defense. " 

The  rule  of  the  authorities  cited  has  been 
frequently  recognized  by  this  court.  In 
State  V.  Probascoi  62  Iowa,  401,  ic  was  held 
that  if  a  minor  was  permitted  to  remain  in 
a  billiard  saloon,  in  violation  of  the  statute, 
the  offense  prescribed  by  the  statute  was  com- 
mitted, even  though  the  keeper  of  the  saloon 
did  not  know  of  the  presence  of  the  minor. 
See  also  State  v.  Thompson,  74  Iowa,  122. 
The  same  rule  has  been  applied  in  cases  in- 
volving acts  wrong  in  themselves.  Thus, 
in  State  v.  JSewton,  44  Iowa,  45,  it  was  held 
that  a  person  who  made  an  assault  on  a  fe- 
male under  the  age  of  ten  years  for  a  jpur- 
pose  forbiddftn  by  section  &61  of  the  Code 
was  guilty  of  a  violation  of  section  8873, 
even  though  he  did  not  know  that  the  child 
was  under  that  age.  It  was  said  that  the 
crime  did  not  depend  upon  the  knowledge  of 
defendant  of  the  fact  that  the  child  was  un> 
der  ten  years  of  age  but  upon  the  fact  itself. 
The  case  of  State  v.  Euhl,  8  Iowa,  449,  an- 
nounces a  similar  doctrine,  and  it  is  sup- 
fiorted  by  numerous  decisions  in  civil  cases, 
n  Dudley  v.  Sautbine,  49  Iowa,  650,  81  Am. 
Rep.  165,  it  was  held  that,  where  the  agent 
of  the  owner  of  a  saloon  sold  intoxicating 
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liquor  to  a  persoD  who  was  in  the  habit  of 
bmmlDg  Intoxicated  in  violation  of  law, 
his  principal  was  liable,  although  the  liquor 
was  aold  without  his  knowledge,  and  in  yio- 
lation  of  instructions  he  had  given.  See  also 
Church  V.  Bigham,  44  Iowa,  482.  Where  a 
person  had  the  right  to  sell  intoxicating  liq- 
uor to  some  persons,  but  was  prohibited  from 
selling  to  a  minor,  he  was  guilty  of  a  viola- 
tion ofthe  law  in  selline  to  a  minor,  although 
he  did  not  know  that  the  purchaser  had  not 
attained  his  majority,  ana  had  good  reason 
to  suppose  that  he  had.  Jamison  v.  Burton, 
43  Iowa,  28d.  U  a  person  set  fire  to  and  bum, 
or  cause  to  be  burned,  any  prairie  or  timber 
land,  and  allow  such  fire  to  escape  his  con- 
trol, between  the  1st  day  of  September  in 
any  year  and  the  1st  day  of  May  following, 
he  is  absolutely  liable  for  damages  which 
result,  and  his  liability  is  not  sJffected  by 
the  degree  of  diligence  he  used  to  prevent 
the  escape  of  the  fire.  Gonn  v.  May,  86  Iowa, 
241 ;  17uanim  v.  Campbell,  80  Iowa,  840. 

Section  4059  of  the  Code,  as  amended  by 
chapter  156  of  the  Acts  of  the  21st  General 
Assembly,  provides  that  "any  person  who 
shall  be  injured  or  damaged  by  any  of  the 
acts  of  the  persons  named  in  section  4058  and 
which  are  prohibited  by  such  section,  in  ad- 
dition to  the  remedy  therein  provided,  may 
bring  an  action  at  law  against  any  such  per- 
sons, agents,  employes,  or  corporations  men- 
tioned therein,  and  recover  the  actual  dam- 
ages sustained  bv  the  person  or  persons  so 
injured,  and  neither  said  criminal  proceeding 
nor  sfldd  civil  action,  in  any  stage  of  the 
same,  ahall  be  a  bar  to  a  conviction  or  to  a 
recovery  in  the  other.  ^  This  section  author- 
izes a  recovery  for  damages  which  were 
caused  by  any  of  the  acts  prohibited  by  the 
preceding  section.  It  follows  that  if  they 
may  be  committed  without  knowledge  of  the 
condition  of  the  cattle,  although  reasonable 
care  has  been  exercised  to  ascertain  it,  and 
without  an  evil  intent,  persons  injured  by 
them  may  recover  damages  caused  thereby, 
without  regard  to  the  knowledge  or  intent  of 
the  persons  who  committed  them,  and  with- 
out regard  to  the  diligence  they  used  to  avoid 
them.  The  right  of  ^recovery  extends  to  all 
acts  causing  damage  which  are  made  criminal 
by  the  statute.  Section  4058  is  in  the  nature 
of  a  police  regulation.  In  Hannibal  A  St. 
J,  R.  Co.  V.  HvMn,  95  U.  S.  465,  24  L.  ed. 
527,  it  was  admitted  that,  in  the  exercise  of 
its  police  powers,  a  state  may  enact  laws  for 
the  protection  of  propertv  within  its  borders, 
and  to  that  end  may  exclude  animals  having 
contagious  or  infectious  diseases;  and  the 
same  doctrine  has  been  announced  in  other 
cases  and  is  well  settled. 

It  is  said,  however,  that  the  statute  under 
consideration,  so  far  as  the  rule  of  liabilitv 
thereunder  is  involved,  is  not  essentially  dif- 
ferent from  that  construed  in  Small  v.  Chi- 
caoo,  R,  L  d  P.  B,  Co.,  50  Iowa,  888,  and 
that  the  doctrine  of  that  case  should  be  ap- 
plied in  this.  It  does  not  seem  to  me  that 
there  is  anything  to  Justify  the  presumption 
that  the  general  assemblv  intended  to  incor- 
porate the  doctrine  of  the  Small  Ca$e  in  its 
revision  of  sections  4058  and  4059  of  the  Code. 
The  originals  of  those  sections  were  enacted 
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by  the  12th  General  Assembly  In  the  Tear  1868, 
and  were  incorporated,  in  a  modified  form, 
in  the  Code  of  1878,  nearly  six  years  before' 
the  opinion  in  the  Smau   Cote  was  filed. 
Both  the  Act  of  1868  and  the  Code  made  it 
unlawful  for  any  one  to  bring  into  tihe  state- 
Texas  cattle,  and  provided  for  the  recovery 
of  damages  by  persons  injured  by  violationa 
of  the  law,  and  contained  nothing  to  indicate 
that  such  violations  would  depend  upon  the 
knowledge  or  negligence  of  the  person  who* 
should  bring  the  cattle  intA  the  state.     In 
that  respect  those  statutes  were  in  legal  effect 
the  same  as  the  Act  of  the  2l8t  General  As- 
sembly.    An  additional  reason  for  conclud- 
ing that  the  general  assembly  did  not  intend 
to  adopt,  in  the  Act  of  1886,  the  construction^ 
placed  upon  section  1289  in  the  Small  Case, 
is  the  fact  that  the  opinion  in  that  case  waB> 
founded  almost  wholly  upon  considerationa 
which  have  no  application  to  the  act  under 
consideration.    The  portion  of  section  1289^ 
construed  in  the  SmaU  Case  is  as  follows: 
**Anj  corporation  operating  a  railway  shall 
be  liable  for  all  damages  by  fire  that  is  set 
out  or  caused  by  operating  of  any  such  rail- 
way, and  such  damage  may  be  recovered  by 
the  party  damaged  in  the  same  manner  as  set 
forth  in  this  section  in  regard  to  stock. "    The- 
court  said  :    **  The  first  clause  of  the  provis- 
ion might  seem  to  create  an  absolute  liabil- 
ity.    It  makes  the  company  liable  for  all 
fires  caused  by  the  operating  of  its  road.     If 
this  provision  stood  alone,  it  would  go  far 
to  support  the  plaintiff's  construction  (that 
the  liability  created  is  absolute,  not  depend- 
ing on  the  negligence  of  defendant) ,  alUiougb> 
it  would  not  necessarily  sustain  it,  as  we 
will  hereafter  endeavor  to  show. "    The  court 
concluded  that  the  liability  was  not  absolute, 
for  the  reasons  (1)  that  the  first  clause  waa 
coupled  with  a  provision  which  provided  for 
the  manner  of  recovery ;  (2)  that  when  a  fire 
occurs  in  the  legitimate  use  of  railway  prop- 
erty, without  fault  in  the  mode  of  use,  and 
simply  by  the  intervention  of  an  uncontrolla- 
ble element  of  nature,  the  cause  of  the  fire  ia 
to  be  referred  to  the  element,  and  not  to  the 
use ;  (8)  that  in  paying  the  damages  for  its- 
right  of  way  the  railway  company  compen- 
sates the  property  owner  for  the  dangers  to- 
which  his  property  Is  exposed  by  operating 
the  railway ;    (4)   that  the  statute  was  of 
doubtful  construction,  and  it  was  thcrefore^ 
proper  to  give  some  weight  to  what  might 
be  considered  as  demand^  or  forbidden  by 
the  public  interest;    (5)   that  contributory 
negligence  of  the  property  owner  would  de- 
feat recovery  when  the  corporation  was  in 
fault,  and  should  also  defeat  it  when  the  cor- 
poration was  not  in  fault.     It  seems  to  me 
apparent  that  the  first,   second,  and  third 
grounds  of  the  opinion,  as  I  have  stated 
them,  do  not  exist  in  this  case.    The  lan- 
uage  used  in  the  Statute  of  1886  is  not  doubt- 
ul,  but  direct  and  clear,  and  the  policy  of 
the  statute  is  not  a  matter  for  judicial  con- 
sideration.    The  conclusion  of  the  opinion 
that  the  corporation  is  not  liable  when  th& 

f»roperty  owner  is  guilty  of  contributory  neg- 
igence  is  contrary  to  the  rule  adopted  by 
this  court  in  West  v.  Chicago  d  If.  W.  A. 
Co,,  77  Iowa,  654,  659,  and  other  cases. 
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Whether  the  decision  in  the  SmaU  Case  is 
•correct  is,  it  seems  to  me,  a  question  which 
is  not  involved  in  this  case,  and  which  there 
is  no  occasion  to  determine. 

The  Kansas  cases  cited  in  the  opinion  of  the 
majority  rest  in  part  upon  ^  statute  enacted 
.after  the  one  which  was  directly  involved, 
but  upon  the  same  subject,  which  provided 
that,  when  the  cattle  which  communicated 
the  disease  were  brought  into  the  state  from 
•a  place  south  of  the  thirty-seventh  parallel 
•of  north  latitude,  that  fact  should  he  taken 
as  prima  facie  evidence  that  the  cattle  were 
•capable  of  communicating,  and  liable  to  im- 
part, the  disease,  and  that  the  owner  or  person 
in  charge  of  the  cattle  had  full  knowledge  and 
motice  thereof.  Our  statutes  contain  no  pro- 
vision of  that  kind.  It  is  said  the  piinciple 
:8tated  in  8  Greenleaf  on  Evidence,  ^  21,  **can 
have  no  application  to  one  who,  in  the  pur- 
suit of  a  lawful  calling,  and  in  the  exercise 
•of  proper  care  and  caution,  does  an  act  con- 
trary to  some  statutory  requirement. "  So  far 
:as  that  statement  reiers  to  acts  which  are 
prohibited  by  statutes,  without  regard  to  the 
knowledge  or  intent  with  which  they  are 
committed,  and  especially  those  in  the  nature 
-of  police  regulations,  it  seems  to  me  to  be 
•contrary  to  the  authorities,  including  decis- 
ions of  this  court,  and  not  to  be  well-founded 
in  reason.  It  is  well  settled  that  honest  ig- 
norance of  the  law  will  not  excuse  its  viola- 
tion, and  in  many  cases  it  is  as  reasonable 
4tnd  as  consistent  with  a  due  regard  to  liberty 
4tnd  property  to  provide  that  honest  igno- 
rance of  a  fact  shall  not  excuse  a  violation  of 
•a  law  which  is  demanded  by  public  jjolicy. 
The  Oleomargarine  Act  of  Pennsylvania  does 
not  prohibit  the  acts  therein  contemplated 
in  terms  any  more  direct  and  positive  than 
'does  the  statute  under  consideration,  and  the 
ltii)!^u:igc  used  by  the  supreme  court  of  that 
stutL*  which  I  have  quoted  is,  in  the  main, 
ap])liciible  in  this  case.  The  statutory  defi- 
nition of  the  offense  charged  against  defend- 
-ant  "embraces  no  word  implying  that  the 
forbidden  act  shall  bo  done  knowingly  or 
Tvi  11  fully,  and,  if  it  did,  the  design  and 
purpose  of  the  act  would  be  practically  de- 
fented."  The  jjceneral  assembly  intended  to 
protect  the  large  and  growing  cattle  interests 
of  this  state  from  the  danger  to  which  they 
would  be  exposed  if  cattle  in  the  condition 
specified  in  the  act  should  be  brought  into 
the  state.  It  was  for  the  general  assembly 
to  determine  whether  that  danger,  and  the 
interests  threatened,  were  "so  great  as  to  jus- 
tify an  absolute  and  indiscriminate  prohibi- 
tion." If  a  railway  corporation  may  excuse 
its  act  in  bringing  into  this  state  prohibited 
•cattle  on  the  ground  that  it  did  not  know 
their  condition,  and  could  not,  with  ordinary 
and  reasonable  care,  have  ascertained  it,  then 
it  seems  to  me  evident  that  the  statute  must 
fail  to  accomplish  its  purpose  to  a  great  ex- 
tent, if  not  wholly ;  and  that  is  especially 
true  if  the  corporation  may  be  required  to 
receive  such  cattle,  and  deliver  them  to  the 
-consignee  within  this  state,  without  regard 
to  their  condition ;  and  I  understand  the 
opinion  of  the  majority  to  hold,  in  effect, 
ti'mt  when  a  loaded  car,  although  containing 
prohibited  animals,  is  tendered  to  such  cor- 
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poration,  it  is  its  duty  to  receive  and  for- 
ward it,  and  to  act  promptly  in  doing  so, 
and  that  such  duty  may  make  unnectrssary 
such  a  delay  as  would  be  required  to  ascer- 
tain their  condition.  That  it  is  necessary  to 
so  hold  to  sustain  the  opinion  appears  from 
the  fact  that,  if  the  mere  conclusions  set  out 
in  the  portion  of  the  answer  demurred  to  are 
disregarded,  no  effort  whatever  on  the  part 
of  the  defendant  to  ascertain  the  condition 
of  the  cow  is  shown.  The  theory  of  the  an- 
swer seems  to  be  that  as  the  defendant  had 
no  actual  knowledge  of  the  condition  of  the 
cow,  and  could  not  have  ascertained  it  read- 
ily by  inquiry,  it  would  not  have  been  jua- 
tined  in  delaying  to  receive  and  forward  the 
car  until  it  could  ascertain  the  fact.  If  that 
is  the  law  (and  under  the  rule  of  the  major- 
ity opinion  it  seems  to  be) ,  the  cases  in  which 
railway  corporations  bringing  prohibited 
cattle  into  this  state  cannot  sliow  lack  of 
knowledge  must  be  few ;  for  such  cattle  will 
ordinarily  be  received  from  other  railways, 
loaded  in  cars,  and  forming  part,  or  all,  of 
full  car  loads,  and  the  obligation  to  receive 
and  forward  them  without  delay  will  be  as 
pressing  as  it  was  in  this  case.  It  is  said 
that  the  objection  that,  under  the  construc- 
tion adopted  by  the  majority,  the  statute 
will  have  little,  if  any,  effect  is  groundless, 
and  the  result  of  the  decision  in  the  SmaU 
Case  is  cited  in  support  of  that  statement. 
But  the  character  of  the  cases  contemplated 
by  section  1289  of  the  Code  is  wholly  unlike 
those  for  which  the  statute  under  considera- 
tion provides.  When  property  is  destroyed 
by  fire  from  a  locomotive  en  trine,  the  cir- 
cumstances attending  its  destruction  are,  or 
may  become,  fully  known  to  the  owner,  and 
proof  of  them  is  readily  obtainable.  For 
that  reason  he  may  be  able  to  overcome  the 
prima  facie  showing  of  the  railway  company 
that  its  engines  were  in  good  order,  and  that 
it  was  free  from  negligence  in  setting  the 
fires.  But  to  rebut  proof  of  care,  and  want 
of  knowledge,  on  the  part  of  the  company  in 
cases  arising  under  the  statute  in  controversy, 
the  person  injured  would  be  compelled  to 
seek  evidence  of  a  kind  difficult,  if  not  im- 
possible, to  ascertain,  beyond  the  limits  of 
the  state  and  in  unknown  quarters,  and  prac- 
tically he  would  be  in  the  power  of  the  com- 
pany. I  do  not  think  that  a  railway  com- 
pany can  be  compelled  to  receive  and  bring 
into  this  state,  without  delay,  freight  in  car 
lots  which  includes  prohibited  cattle.  The 
act  prohibiting  them  is  valid,  and,  so  long 
as  ic  stands,  its  violation  is  not  required  by 
any  act  of  congress  or  of  the  general  as- 
sembly. 

The  hardship  involved  in  holding  the  de- 
fendant liable  if  it  could  not,  with  reason- 
able diligence,  have  discovered  the  actual 
condition  of  the  cow,  is  evident,  and  might 
well  be  considered  by  the  general  assembly 
in  determining  whether  criminal  liability 
should  be  incurred  in  such  cases ;  but.  so  long 
as  the  statute  creates  the  liability,  the  courts 
should  not  interfere  to  defeat  the  legislativa 
purpose.  That  hardship  and  apparent  in- 
justice sometimes  result  from  the  enforcement 
of  criminal  statutes  is  inevitable;  but  that 
is  not  a  sufficient  reason  for  not  enforcing 
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tbem,  nor  for  adopting  a  rule  of  construction 
which  may  do  justice  in  exceptional  cases, 
but  which  irll]  tend  to  defeat  it  in  others. 
In  this  case  it  ^would  not  be  a  greater  hard- 
^ip  to  require  defendant  to  pay  the  dam- 
ages which  its  act  in  bringing  the  cow  into 
the  state  cauacMl  than  it  is  for  the  plaintiff  to 
sustain  it  w^ithout  compensation,  and,  if  both 
parties  are  equally  free  from  negligence  or 
intentional  ^roD^,  there  would  be  an  element 
of  Juatice  frequently  recognized  by  the  courts 
in  compellinic  the  one  whose  act  caused  the 
loss  to  bear  it.  That  the  statute  in  (question 
was  intended  to  create  an  absolute  liability 
for  the  hring^ing  into  the  state  of  prohibited 
<cattle,  without  regard  to  the  knowledge  or 
intent  with  ^whiclT  it  was  done,  is  further 
abown  hy  the  ^neral  course  of  procedure  in 
regard  to  criminal  statutes  which  was  pur- 
sued by  the  general  assembly  which  enacted 
it.  That  body  passed  seventeen  acts  which 
were  of  a  criminal  character,  or  contained 
penal  provisions.  Two  of  them— chapter  66 
of  the  Acts  of  the  21st  Qeneral  Assembly, 
relating  to  tlie  sale  of  intoxicating  liquors, 
and  chapter  83,  relating  to  the  practice  of 
pharmacy — related  to  subjects  upon  which  it 
IS  admitted  the  general  assembly  may  prop- 
erly lei^islate,  creating  liability  for  pro- 
hibited acts  without  regard  to  the  knowledge 
with  which  they  are  committed,  and  need 
not  be  considered.  Of  the  remaining  15, 
<:hapter  dO,  relating  to  embezzlement ;  chap- 
ter 63,  relating  to  nsh  dams ;  chapter  76,  re- 
lating to  foreign  corporations;  chapter  78, 
relating  to  the  funding  of  indebtedness  of 
•certain  cities  :  chapter  79,  prohibiting  traffic 
in  hogs  which  died  of  disease ;  chapter  104, 
regulating  the  practice  of  medicine;  chapter 
117,  relating  to  mortgaged  personal  property ; 
chapter  148,  providing  for  a  custodian  of 
public  huildings;  chapter  161,  in  regard  to 
elections  ;  and  chapter  177,  relating  to  obscene 
literature, —contained  provisions  of  a  penal 
nature,  without  in  terms  making  knowledge 
or  intent  an  element  of  the  act  prohibited ; 
but  in  each  case  the  act  is  of  such  a  nature 
as  necessarily  to  involve  knowledge,  or  neg- 
ligence in  not  obtaininir  it.  Chapter  53,  re- 
lating to  imitation  of  butter  and  cheese ; 
chapter  05,  relating  to  mutual  benefit  associa- 
tions :  chapter  165,  relating  to  tbe  sale  aitd 
transfer  of  grain  ;  and  chapter  174.  to  pro  en  t 
fraud  in  canned  food,— create  offenses  which 
may,  for  convenience,  be  divided  into  two 
-classes :  (1)  Those  which  involve  the  doing 
of  an  act  prohibited,  or  the  omission  of  an 
act  (x>ininanded,  where  knowledge  that  the 
act  or  omission  is  unlawful  exists  from  the 
natnie  of  tbe  case,  unless  there  has  been  neg- 
ligence to  obtain  it;  and,  in  those  cases, 
words  requiring  knowledge  as  an  element  of 
tbe  offense  are  not  used  in  the  statute.  (2) 
Those  acts  or  omissions  which  are  prohibited, 
but  which  are  not  criminal  unless  the  act  or 
-omission  is  ^with  knowledge  that  it  is  unlaw- 
ful ;  and  in  the  definition  of  those  offenses — 
•some  eiRht  or  more  in  all— the  word  *'know- 


ingly"  is  used  in  each  case.  Thus,  section 
2  of  chapter  t52  makes  it  a  misdemeanor  for 
any  person  who  manufactures  imitation  but- 
ter or  cheese  to  omit  to  mark  it  in  the  manner 
prescribed  in  the  act.  It  Is  not  said  that  the 
manufacturer  must  know  of  the  omission  in 
order  to  commit  Uie  offense,  but  it  is  within 
his  power  to  know  and  prevent  it.  The  next 
four  sections  provide  for  various  offenses, 
but  make  knowledge  a  necessary  element  of 
each  of  them,  in  terms  which  cannot  be  mis- 
understood. Thus,  section  3  provides  that 
''no  carrier  shall  knowingly  receive  for  the 
purpose  of  forwarding  or  transporting  any 
imitation  butter  or  imitation  cheese,"  unless 
it  shall  be  marked  and  consigned  in  the 
manner  prescribed.  Section  8  makes  the  pos- 
session or  control  of  imitation  butter  or 
cheese,  not  marked  as  required  bv  the  act» 
presumptive  evidence  of  knowledge  on  the 
part  of  the  person  having  such  possession  or 
control.  Chapter  156  is  the  only  one  of  the 
17  Acts  of  the  21st  General  Assembl  v  referred 
to,  if  chapter  66  be  excepted,  which  prohib- 
its an  act  which  may  be  permitted  in  honest 
ignorance  that  it  is  forbidden,  without  in 
terms  making  knowledge  that  it  was  forbid- 
den necessary  to  a  conviction.  The  general 
assembly  was  careful  to  provide  that  a  car- 
rier should  not  be  liable  to  a  fine  of  not  more 
than  $100,  nor  to  imprisonment  not  exceed- 
ing thirty  days,  for  receiving  imibition  but- 
ter or  cheese  not  properly  marked  and  con- 
signed, unless  it  was  done  with  knowledge 
of  the  fact.  The  omission  to  provide  that 
the  acts  prohibited  by  the  statute  under  con- 
sideration must  be  done  with  knowledge  to 
create  the  heavier  criminal  liability  and  the 
civil  liability,  in  view  of  the  rule  followed 
in  other  cases,  is  most  significant.  It  seems 
to  me  the  omission  can  have  but  one  explana- 
tion, and  that  Is  that  in  enacting  chapter 
156  the  General  Assembl v  designed  to  make 
the  prohibited  act  penal,  and  to  create  an 
absolute  liability,  without  re^rd  to  the 
knowledge  of  tbe  party  committing  it.  The 
facts  in  this  case  tend  strongly  to  justify  the 
general  assembly  in  adopting  stringent  meas- 
ures to  keep  out  of  the  state  cattle  In  the  con- 
dition described  in  the  statute.  The  bring- 
ing into  the  state  of  one  cow  resulted  in  the 
death  of  thirty-two  cattle  owned  by  the  plain- 
tiff. If  shipments  into  the  state  of  cattle  in 
condition  to  communicate  to  other  cattle  the 
disease  contemplated  b^  the  statute  were 
numerous,  the  loss  which  such  shipments 
might  cause  to  the  cattle  industries  of  the 
state  is  beyond  computation.  That  fact  was 
known  to  the  general  assembly  when  the 
statute  was  enacted,  and  no  doubt  was  felt 
to  be  a  sufficient  Justification  of  the  severe 
provisions  which  it  contains.  It  seems  to 
me  that  the  interpretation  of  the  statute 
adopted  in  the  opinion  of  the  majority  is 
contrary  to  the  legislative  intent,  and  that 
its  practical  effect  will  be  to  defeat  the  Itg* 
islative  wilL 
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M«  The  title  to  land  forfeited  ftir  bob- 
entry  on  the  naeoiinr'B  Innd  hookst  by 

■ectlon  7,  p.  90.  Acts  1869  (Code  1808,  ohap.  8L,  S8A), 
▼ested  In  tbe  state  upon  the  f  orf eituxe,  by  the 
mere  force  of  the  statute,  and  without  judicial 
or  other  proceeding  declaring  the  forfeiture,  and 
therefore  a  Judgment  against  the  former  owner, 
rendered  alter  such  forfeiture,  is  no  lien  on  such 
land. 

Z*  The  rif  ht  of  the  former  owner  to  the 
excess  of  the  prooeede  of  the  sale  of 
sneh  forfeited  land,  after  payment  of  taxes, 
interest,  and  costs,  accorded  to  him  by  sectioo  fi, 
article  Ul,  of  the  Constitution,  Is  property  in  the 
former  owner,— personal  property,— which  he 
may  sell,  and  which  Is  liable  to  the  lien  of  a  fieri 
faeUu  against  him;  and  such  property  as  that,  if  a 
transfer  be  made  of  it  in  fraud  of  creditors,  they 
may  maintain  a  suit  in  equity  to  avoid  the  trans- 
fer. 

B^  Personal  property*  to  be  the  snl^oet 
of  sale*  must  have  an  existence,  but  a  potential 
exlstenoe  la  sufficient. 

4.  Under  section  2,  chap.  141*  Code*  a 
writ  of  fieri  facias  is  a  lien  upon  per- 
sonal property^  not  of  such  nature  as  to  be 
leviable,  owned  by  the  debtor  before  its  return 
day,  if  docketed  as  required  in  said  section,' 
against  a  purchaser  for  value,  without  notice 
other  than  the  constructive  notice  arising  from 
fuch  docketing;  biit,  if  not  so  docketed,  tbe  lien 
will  not  affect  such  purchaser,  if  he  be  a  bona  fide 
purchase  for  value,  and  without  notice  of  the 
writ.  It  makes  no  difference,  so  far  as  the  pro- 
tection of  the  purchaser  is  concerned,  whether 
he  purchased  before  or  after  the  return  day  of 
the  writ. 

5*  A  prooeedinfi^  nnder  chapter  106  of 
the  Code  of  1887*  by  a  commissioner  of 
school  lands,  for  the  sale  of  forfeited  lands,  la  a 
Juiiicial  proceeding,— a  suit,  not  simply  an  ad- 
ministrative proceeding.  The  court  may  in  it 
allow  one  claiming  right  to  the  surplus  proceeds 
of  its  sale  to  file  his  petition  asking  such  surplus 
to  be  paid  to  him. 

(December  9, 1808.) 

APPEAL  by  plaintiffs  from  a  decree  of  the 
Circuit  Cfourt  for  Gilmer  County  in  favor 
of  defendants  in  a  proceeding  instituted  to 
reach  the  surplus  of  certain  property  which 
had  been  sold  for  taxes.    Boverned. 
The  facts  are  stated  in  the  opinion. 
Meturs.    N.  M.    Bennett  and    Idnn    A 
Withers*  for  appellants: 
A  mere  possibility  or  expectancy  cannot 

*Headnotes  by  Brannon,  J, 


be  assigned,  either  at  law,  or  in  equity^ 
Hilling  Y.  Crt^rfl,9  W.Va.  522,  27  Am.  Rep. 

562 ;  First  Nat.  Bank  of  WeUsburg  v.  Kirr*ber^ 

lands,  16  W.  Va.   555. 
The  interest  of  Peregrine  Hays  continiie<l^ 

to  be  real  estate  up  to  Uie  time  of  the  sale, 

because  up  to  that  time  he  had  the  right  to 

rfVifvnt 

Code,'  chap.  105,  §  17,  p.  788:  Waggoner- 
T.  Woif,  28  W.  Va.  820. 

After  the  sale  the  said  Hays  had  a  right  to 
the  surplus  only,  and  to  that  the  liens  of  the- 
executions  attached. 

Code,  chap.  141,  §2,  p.  888 ;  1  Bouvier, 
L.  Diet.  15th  ed.  p. .  605 ;  Hiding  y.  GabOl^ 
supra. 

Mr,  R.  F.  Fleming*   for  appellees: 

Under  the  Constitution  of  this  state  article 
18,  section  5,  P.  Hays  the  former  owner,  or 
R.  F.  Kidd  his  assignee  in  his  stead,  is  the 
only  person  entitled  to  receiye  tbe  excess. 

The  title  to  the  excess  and  tbe  right  or 
Kidd,  by  yirtue  of  said  assignment  to  him, 
attached  and  became  effectual  and  absolute- 
under  the  law  as   it  tlien  was,  before  the- 
amendment  of  1891  took  pCect.     Neither  W. 
T.Wiant  nor  R.  G.  Linn,  administrator,  wa» 
a  creditor  haying  a  lien  on  said  land  at  the- 
time  of  said  forfeiture,  because  this  proceed* 
ing,  in  which  said  200  acres  of  land  was  de- 
creed to  be  sold  and  was  aold,  was  neither  a. 
suit  nor  proceeding  in  rem,  or  in  personam, 
and  was  administratiye  in  its  character. 

McClure  y.  Maitland,  24  W.  Va.  661. 

The  amendment  of  1891,  by  adding  after^ 
the  words,  **  the  former  owner  of  any  such, 
lands"  the  following:  ''his  heirs,  personal 
representatiyes,  or  assigns ;  or  any  creditors- 
haying  a  lien  on  said  land  at  the  time  of  said 
forfeiture  and  still  existing  shall  be  entitled 
to  recoyer, "  etc. ,  —cannot  change  and  does  not. 
change  the  character  of  the  proceedings. 

Hissem  y.  Johnson,  -27  W.  Va.  644,  55  Anu 
Rep.  327 ;  Tokum  y.  Fiekey,  87  W.  Va.  762. 

The  forfeiture  of  such  lands  is  not  depend- 
ent upon  or  brought  about  by  judicial  pro- 
ceeding or  sentence,  inquest,  judgment,  or 
decree,  but  the  same  is  effected  by  the  stat- 
utes ;  and  by  the  force  and  yigor  of  the  stat- 
utes the  forfeiture  becomes  absolute,  and  the- 
title  to  such  lands  effectually  yested  in  the 
state 

McClure  y.  Maiiland,  24  W.  Va.  576. 

One  tract  of  land  cannot  be  treated  as  for- 
feited or  said  to  haye  become  forfeited  at  a. 
certain  designated  time,   and  another  tract, 
in  identically  the  same  situation,  and  omittcsd 
the  same  year  at  another  time. 

Brannon^  J. ,  deliyered  the  opinion  of  the- 
court : 
A  tract  of  land,  the  property  of  Peregrine- 


Son.— l%e  West  Virginia  law  forfeiting  title  to 
land  for  failure  to  enter  it  on  the  assessor's  books 
for  taxation  is  a  yery  drastic  remedy,  whiob  Is 
moderated  by  the  proylslon  for  retumlnir  to  the 
former  owner  the  surplus  proceeds  when  the  state 
cells  the  land.  Tbe  nature  of  the  interest  of  the 
former  owner  in  the  surplus  before  any  sale  has 
been  made  is  held  to  be  a  property  Interest,  subject 
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to  sssisrnment,  and  the  transfer  of  which  may  oon- 
Btitute  a  fraud  on  bis  creditors.  See,  as  to  the  aa* 
sifniability  of  future  continirent  interests.  Bead  y. 
Mosby  (Tenn.)  6  L.  B.  A.  122,  and  note. 

For  a  tax  law  creating  a  yery  different  but  qait» 
yifirorous  remedy  for  the  collection  of  taxes,  whlcb 
is  held  unconstitutional,  see  Adams  y«  ToneUa 
(Miss.)  83  L.  R.  A.  84Bi. 
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Hays,  WM  forfeited  fo?  nonentry  on  the  as- 
flGSflor's  land  books  of  Gilmer  county  for  more 
than  fiye  years,  from  and  including  the  year 
1870;  and  under  a  decree  in  a  proceeding  in- 
stituted by  the  commissioner  of  school  lands 
Jiade  February  5,  1881,  the  land  was  sold  as 
forfeited,  and  purchased  by  Kidd,  and  its 
proceeds,  after  paying  taxes  and  costs,  left 
a  surplus.  The  sale  was  on  October  1,  1891, 
and  it  was  confirmed  by  decree  of  October  A, 
1891.  By  a  writing  dated  June  1,  1891, 
Peregrine  Hays  assigned  to  Kidd  any  excess 
that  might  remain  from  its  sale.  Peregrine 
Hays  and  Kidd,  before  confirmation  of  sale, 
united  in  filing  a  petition  in  the  circuit  court 
of  Gilmer,  wherein  said  proceeding  was 
going  on,  setting  up  said  assignment,  and 
asking  that  said  surplus  be  paid  to  Kidd, 
pursuant  to  the  assignment.  William  T. 
Wiant  and  R.  G.  Linn,  administrator  of 
Robert  Linn,  and  others,  filed  in  said  pro- 
ceeding a  petition  against  Hays  and  others, 
setting  up  that  Linn,  administrator,  had  ob- 
tained a  decree  for  money  against  Hays  in 
February,  1886,  and  that  Wiant  had  recovered 
a  judgment  for  money  against  Hays,  July  2, 
1£^,  which  were  docketed  in  the  judgment 
lien  docket,  and  that  various  writs  of  fieri 
facias  had  been  issued  on  said  decree  and 
judgment,  which  were  returned  unsatisfied ; 
and  that  certain  ones  of  them  had  been  entered 
in  the  execution  lien  docket, — Linn*s  first, 
docketed  on  February  18,  1891.  and  Wiant*s 
earliest,  docketed  June  4,  1891 ;  and  they 
claimed  in  their  petition  that,  under  said 
judgments  and  executions,  they  were  entitled 
to  said  surplus.  The  petition  of  said  Wiant 
and  Linn  and  others  was,  on  demurrer,  dis- 
missed, and  the  said  surplus  fund  was  decreed 
to  Kidd,  and  said  Wiant,  Linn,  administra- 
tor, and  other  petitioners  appeal. 

To  whom  should  such  surplus  fund  go, — ^to 
Kidd  under  his  assignment  from  Hays,  or  to 
Wiant  and  Linn,  administrator,  under  their 
said  claims  as  creditors  of  Hays?  By  the 
omission  of  the  land  from  the  tax  books, 
its  forfeiture  became  complete  some  time  in 
1875.  By  such  forfeiture  the  whole  title  went 
from  Hayes,  and  vested  in  the  state,  bv  force 
of  the  statute  (Acts  1869,  p.  90,  §  7;  Code 
1868.  chap.  81,  ^  84) ,  without  any  legal  pro- 
ceeding or  sale.  The  act  operates  as  a  legis- 
lative grant,  and  vests  title  in  the  state. 
LtwuMT  V.  Wfuihbum^  11  Gratt.  572.  As  was 
said  in  Mcdurt  v.  Maitlaftd,  24  W.  Va.  561, 
and  Jiedure  v.  Mavperture,  29  W.  Va.  683, 
after  the  forfeiture  became  complete,  the 
former  owner  had  no  more  right  or  title  in 
the  land  than  if  he  had  never  owned  it.  There- 
fore, as  before  Wiant*8  and  Linn's  judgments 
Hays  had  ceased  to  own  the  land,  their  judg- 
ments did  not  become  liens  on  this  land,  as 
they  were  not  rendered  until  in  the  years  1886 
and  1887.  What  interest,  then,  had  Hays  as 
to  the  land  after  snch  forfeiture?  This  Is  a 
material  question,  because  under  the  argu- 
ments in  the  case,  we  must  answer  whether 
Havs  had  such  interest  as  could  be  assigned 
to  Kidd,  or  such  as  could  be  subject  to  the 
writs  of  fieri Jacioi  upon  Wiant's  and  Linn's 
Judgment  and  decree. 

The  Constitution  (art.  18,  g  5),  as  also  the 
statute,  provides  tluit  the  former  owner  of 
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forfeited  lands  shall  be  entitled  to  receive  the 
excess  of  the  sum  for  which  the  land  may  be 
sold  over  taxes  and  costs,  if  his  claim  be  filed 
within  two  years  after  the  sale.  This  surely 
does  not  vest  any  estate  that  is  real  estate  in 
the  former  owner,  for  the  statute  vests  the 
whole  estate  in  the  state ;  and  in  JieClure  t. 
Maitland,  24  W.  Va.  561,  it  is  held  that  this 
provision  does  not  confer  upon  the  former 
owner  any  interest  in  the  land.  But  he  has 
something  that  is  property,  dependent  upon 
a  sale  and  the  existence  of  an  excess  for  its 
fruition.  In  MeClvre  ▼.  Maitland  it  is  held 
that  the  grant  to  him  of  the  excess  is  a 
imituity,— an  act  of  grace  in  the  state.  Thia 
fanguage  was  used  to  support  the  position 
taken  in  that  case  that,  unaer  the  then  exist- 
ing act  relative  to  proceedings  for  the  8alf>  of 
forfeited  lands,  the  owner  had  no  right  to  de- 
mand to  be  a  party,  and  was  not  a  proper 
party,  but  it  was  surely  not  intended  to  mean 
that  the  right,  under  the  constitution  and  act,, 
to  the  excess,  should  it  ever  come  to  exist,, 
was  not  a  property  ri  gh t.  It  is  a  vested  ri  ght, 
contingent,  so  far  as  its  vesting  in  possession 
and  enjoyment  is  concerned,  upon  the  hap- 
pening of  the  event  of  a  sale  and  excess, — a 
right  inchoate  until  sale,  and  then  consum- 
mated, if  it  leave  a  surplus.  It  has  poten- 
tiality, as  contrasted  with  a  mere  naked  pos- 
sibility. There  is  the  land  out  of  which 
money  may  issue,  and  that  land  is  required 
by  law  to  be  sold,  and  will  be  sold,  and  to 
that  money  the  law  gives  the  former  owner 
a  right.  It  is  not  a  mere  expectancy,  like 
that  of  a  child  as  to  the  estate  of  the  ]ivin>r 
father,  or  the  sale  of  the  catch  of  fish  on  a 
future  voyage.  The  fact  that  perchance  the 
land  may  never  be  sold,  and  may  never  pro- 
duce a  surplus,  does  not  render  the  former 
ownf>r's  right  a  mere  possibility,  legally 
speaking,  but  it  is  a  probability.  The  facta 
that  the  land  exists,  and  will  be  sold  under 
fixed  law  commanding  it,  and  that  the  ri^ht 
of  the  owner  to  the  surplus  is  connected  with 
it,  and  that  the  surplus  issues  out  of  it,  give 
that  ri  gh  t  a  potential  present  ex  istence.  That 
which  is  in  every  sense  nonexistent — a  non- 
entity—cannot be  sold,  is  not  property ,  but 
it  need  not  have,  in  every  sense,  a  perfect, 
tangible  existence,  to  be  regarded  in  law  as 
capable  of  ownership.  So  it  have  a  potential 
existence,  it  is  enough.  A  man  may  not  sell 
the  fruit  from  trees,  or  wool  or  lambs  from 
sheep,  which  he  has  not ;  but  he  may  do  so 
if  he  then  owns  the  trees  or  sheep.  Their 
ownership  gives  potential  existence  to  the 
fruit  and  wool  and  lambs,  though  as  yet  the 
trees  have  not  blossomed,  or  the  wool  grown, 
or  the  ewes  bt* come  pregnant.  **  A  mere  con- 
tingent possibility,  not  coupled  with  an  in- 
terest, is  not  the  subjectT  of  sale,  as  all  the 
wool  one  shall  ever  have,  or  the  sheep  which 
a  lessee  has  covenanted  to  leave  at  the  end  of 
an  existing  term.  If  rights  are  vested,  or 
possibilities  are  distinctly  connected  with  in- 
terest or  property,  thev  may  be  sold."  1 
Parsons,  Oont.  528.  What  is  a  devise  of 
land  to  an  executor  to  be  sold, — ])art  of  pro- 
ceeds to  one,  part  to  another?  The  law  ought 
to  flTO  as  far  as  possible  to  deem  that  property 
necessary  to  pay  creditors.  We  find  it  in  old 
and  late  books,  as  laid  down  in  Benjamin  oa 
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Sales,  $  78,  p.  80,  that  "things  not  yet  exist- 
ing, which  may  be  sold,  are  said  to  have  a 
potential  existence;  that  is,  things  which 
are  the  natural  product  or  expected  increase 
of  sqmetliing  already  belonging  to  the  vend- 
or." Here  we  land  did  not  belong  to  Havs, 
but  that  land  existed,  and  he  had  a  conceded 
right  to  certain  money  to  issue  from  it.  It 
>%*<>uld  be  unreasonable  to  say  that  a  man 
whose  land  is  worth  many  thousands  of  dol- 
lars forfeited  for  a  few  dollars  of  taxes,  has  no 
such  interest  in  the  excess  as  that,  when  it 
comes  into  real  existence  as  money,  it  can- 
not be  subjected  to  pay  his  debts.  It  might 
be  said  with  some  force  that  while  the  land 
is,  as  regards  the  legal  title,  vested  in  the 
state,  yet  the  stat«  holds  in  trust  for  the 
former  owner  as  to  the  residue,  and  that  his 
interest  is  land ;  but  perhaps  that  view  is 
untenable.  I  shall  without  further  elabora- 
tion refer  to  the  following  autborities  for 
the  discussion  of  this  somewnat  abstruse  sub- 
ject :  Hullng  v.  CabeU,  9  W.  Va.  622,  27 
Am.  Rep.  562,  and  many  citations  there; 
First  Nat.  Bank  of  Wdlsburg  v.  Kimberlands, 
16  W.  Va.  555;  Benjamin,  Sales,  p.  80, 
§  78 ;  1  Parsons,  Cont.  523 ;  Tiedeman,  Sales, 
t^  52 ;  2  Kent,  Com.  468  (641),  noU  a;  2  Bl. 
Cora.  297;  Wheelers,  Wheeler,  2  Met.  (Ky.) 
474,  74  Am.  Dec.  421 ;  Fonville  v.  Gaiey,  5 
N.  C.  389,  4  Am.  Dec.  559,  and  noU. 

It  is  argued  that  it  is  no  property, — merely 
a  graiuiiy  from  the  state.  So  it  is  as  regards 
Hays  and  the  state ;  but  when  once  the  gift 
has  vested,  like  any  other  property  given,  it 
is  the  property  of  Hays,  the  donee.  It  is 
argued  that  it  is,  like  pension  to  a  soldier, 
exempt  from  creditors.  There  is  no  analogy. 
The  pension  is  exempt  by  provision  of  the 
act  granting  it,  but  there  is  no  exemption 
here  made  by  the  constitution.  So  we  hold 
that  this  riglit  of  Hays  touching  the  land  is 
property ;  not  real,  but  personal,— a  chose  in 
action.  Therefore  it  could  pass  under  the 
assignment  of  Hays  to  Eidd.  But  what  of 
Wiant's  and  Linn's  executions,  docketed  as 
execution  liens?  Code,  chap.  141,  {$  2,  says 
that  every  writ  of  fieri  facias  shall,  in  addi- 
tion to  the  effect  which  it  has  under  chapter 
140  of  this  Code,  be  a  lien  from  the  time  it 
is  delivered  to  an  officer  to  be  executed  upon 
all  the  personal  estate  of  which  the  judgment 
debtor  is  possessed,  or  to  which  he  fs  en- 
titled, and  upon  all  which  he  may  acquire 
on  or  before  the  return  day  thereof,  although 
not  levied  on,  nor  capable  of  being  levied  on, 
under  that  chapter.  And  then  follows  a  pro- 
vision that  a  purchaser  shall  not  be  affected 
by  such  lien  unless  the  execution  be  docket- 
ed, as  in  said  section  provided ;  and  the  stat- 
ute then  provides  that,  if  so  docketed,  it  shall 
be  an  abiding  and  continuing  lien  against  a 
purchaser,  and  have  preference  over  him. 
The  executions  constituted  liens  on  the  said 
property  right  of  Hays,  the  execution  debt- 
or, arising  from  said  land,  as  it  was  in  ex- 
istence when  the  executions  were  delivered  to 
offloers  for  execution.  Hiding  ▼.  Oabdlt  9 
W.  Va.  522,  27  Am.  Rep.  562. 

Linn's  fi,  fa,y  which  issued  October  11, 
1890,  and  was  dotdieted  February  18,  1891, 
has  preference  over  Kidd's  rights  under  his 
assignment.    I  find  no  ezecutu>n  of  Wiant's 
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docketed  before  June  4,  1891,  and,  (hat  being 
after  Kidd's  assignment,  Kidd  has  preference 
over  Wiant,  provided  he  be  a  purchaser  for 
valuable  consideration,  bona  fide,  and  with- 
out notice  of  Wiant's  execution.  Though 
the  assignment  was,  after  Wiant's  execution, 
in  the  officer's  hands,  and  before  its  return 
dav,  yet,  the  property  being  a  chose  not  levi- 
able, Kidd  has  preference  over  Wiant,  if 
Kidd  be  such  a  bona  fide  purchaser  without 
notice.  The  lien  of  a ./!.  /a.,  upon  a  chose 
is  not  under  chapter  140,  but  under  chapter 
141,  g  2;  and,  as  this  section  excepts  suc^ 
purchaser,  it  is  no  difference  that,  when  he 
purchased,  tJie  execution  was  in  the  officer's 
hands,  and  the  return  day  had  not  passed. 
Opinion  in  Evans  v.  Qreenhow,  15  Gralt.  162. 
Some  change  was  made  in  1882  in  chapter 
14L  As  our  Code  now  is,  chapter  140  gives 
the  writ  of  fieri  f ados  a  lien  on  leviable  prop- 
erty, but  not  at  all  on  property  not  leviable. 
Chapter  141  does  this.  Under  chapter  140 
the  lien  on  leviable  property  begins  when 
the  fisri  facias  goes  into  the  officer's  hands, 
and  ends  with  Its  return  day,  unless  levied, 
in  which  case  it  continues  to  bind  tiie  prop- 
erty levied  upon  after  its  return  day.  If 
not  levied,  it  would  not  bind  the  property 
in  the  hands  of  one  purchasing  it  after  the 
return  day,  under  chapter  140,  whether  he 
had  notice  of  the  execution  or  not.  I  say 
under  chapter  140.  But  chapter  141  makes 
the  fieri  facias  a  lien  on  property  not  levi- 
able, and  continues,  if  it  aoes  not  create,  the 
lien,  under  chapter  140,  on  leviable  property- 
after  its  return  day,  if  the  fieri  facias  be 
docketed,  as  required  by  section  2.  The 
lien  given  by  section  2,  chap.  141,  as  to  prop- 
erty not  leviable,  like  a  chose  in  action,  be- 
ffins  when  it  goes  into  the  hands  of  the  of- 
ficer, but  does  not  end  with  the  return  day. 
As  to  leviable  property,  one  could  not  pur- 
chase it  during  the  life  of  the  execution, 
even  without  notice  of  it,  but  he  could 
purchase  unleviable  property  without  notice, 
either  before  or  after  its  return  day,  unless  it 
be  docketed,  as  section  2,  chap.  141,  saves 
him  from  the  lien  it  creates  on  unleviable 
property ;  but  chapter  140  dcjes  not  save  him 
from  the  lien  by  it  created  as  to  leviable 
property.  In  other  words,  if  the  subject  be 
unleviable  property,  like  a  chose,  whether 
purchased  within  or  after  the  lifetime  of  the 
fieri  Jadas,  and  it  be  docketed,  as  required 
in  section  2,  chap.  141,  the  lien  is  good 
against  a  purchaser,  though  he  be  a  bona  fide 
purchaser  for  value  and  without  notice  of  the 
fieri  Jadas  otherwise  than  by  the  docketing ; 
but,  if  not  docketed,  it  is  not  ffood  against 
such  bona  fide  purchaser  for  value  without 
notice.  As  to  leviable  pioperty,  if  pur- 
chased before  the  return  day  of  the  writ,  its 
lien,  though  not  docketed,  is  good,  even 
against  a  bona  fide  purchaser  for  value  with- 
out notice  of  it,  because  of  chapter  140 ;  but, 
if  purchased  after  the  return  day  of  the  writ 
of  fieri  fadas,  the  lien  is  not  good  against  a 
bona  fide  purchaser  for  value,  unless  so  dock- 
eted, or  unless  he  have  notice  of  the  writ; 
but,  if  either  so  docketed,  or  the  purchaser 
have  such  notice,  it  is'  good  asrainst  him. 

The  petition  charged  that  Kidd's  a885gii- 
meot  WS8  made  with  intent  to  de&raud  pe- 
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titioneit.  Tbls,  I  aasuoie,  was  regarded  by 
the  court  aa  immaterial,  and  as  no  ground  to 
sare  the  petition  from  demurrer,  on  the  theory 
that  the  rif^ht  assigned  was  not  property  in 
Hiiys,  to  which  a  creditor  could  set  up  a 
claim,  and  could  not  be  the  subject  of  a 
fraudulent  alienation.  Were  this  so,  the 
position  would  be  correct,  as  a  creditor  can- 
not say  he  has  been  defrauded  by  an  assign- 
ment of  anything  tbat  is  not  property  of  nis 
debtor  to  which  ne  can  resort  for  satisfaction ; 
but,  as  the  thing  assigned  is  to  be  regarded 
property  liable  to  creditors,  it  follows  that 
!u  fraudulent  transfer  could  be  assailed. 
Equity,  under  the  statute  avoiding  fraudu- 
lent transfers,  will  reclaim  and  subject  any 
species  of  the  debtor's  property,  prospective 
or  contingent, — all  kinds  of  property,  real, 
peisonal,  legal,  or  equitable,  vested,  rever- 
Bionaiy,  or  contingent  estate, — subject  to 
debts.  It  will  subject  property  sometimes 
where  the  legal  process  cannot  reach  it. 
Equity  Is  here  not  technical,  but  asks  whether 
it  is  a  thin^  of  substantial  value  of  the  debt- 
or, which  in  the  facility  and  flexibility  of 
its  remedial  procedure  it  can  reach.  Wait, 
Freud.  Conv.  ^^  24,  25 ;  Bump,  Fraud.  Conv. 
§  2:38.  Certainly,  equity  would  not  allow 
i)ie  fraudulent  transfer,  *if  such  it  was,  of 
hundreds  of  dollars,  actual  money  in  the 
hands  of  the  court,  coming  from  a  sale  of  the 
land,  having^  no  longer  a  merely  potential, 
but  DOW  an  actual,  existence,  on  any  such 
theory  that  it  was  not  property  liable  to  cred- 
itors. If  capable  of  assignment,  it  would, 
so  far  as  its  existence  as  property  is  concerned, 
be  liable  to  creditors. 

But  it  is  contended  that  the  proceeding 
in  the  name  of  the  commissioner  of  school 
lands  in  the  circuit  court  is  not  a  suit  with 
parties,  but  only  an  administrative  proceed- 
ing by  the  state  ex  partem  to  sell  its  own  land, 
-K)n]v  a  method  of  converting  its  land  into 
money,— and  this  contention  is  rested  on  Mc- 
Qure  V.  Maiiland,  24  W.  Ya.  661,  and,  not 
being  a  suit,  Wiant  could  not  file  his  petition 
in  ibe  proceeding.  The  question  in  that  case 
was  whether  the  former  owner  was  a  proper 
party  to  the  proceeding  to  sell,  and  whether 
beoouhl  complain  of  error  in  the  proceeding, 
ami  maintain  an  appeal.  It  was  held  that 
the  proceeding  was  not  judicial,  in  the  sense 
that  it  involved  litigation  between  parties. 
But  this  proposition,  as  applied  to  this  case, 
can  have  no  force,  for  two  reasons :  First. 
The  act  under  which  McOlure  v.  Maitland 
▼IS  had  made  no  provision  for  parties.  The 
legislature,  desiring  to  make  the  proceeding 
u  effectual  as  possible,  and  pass  good  titleT 
ud  protect  the  purchaser's  title,  as  under 
ordinary  decrees,  by  chapter  05,  Acts  1882 
(Code  1887,  chap.  105),  greatl:^  changed  the 
^w  touching  the  sale  of  forfeited  lands  for 
the  benefit  of  the  school  fund,  directing  that 
the  commissioners  file  a  petition  which  must 
contain  certain  matters  of  allegation,  naming 
the  owners  of  the  land  by  it  sought  to  be  sold 
directing  process  to  issue  against  the  owners 
vid  all  unknown  persons  having  or  claiming 
the  land,  and  that  it  be  served  on  them,  or, 
iodefaaltof  service,  that  a  publication  be 
iQade.  and  that  the  case  be  referred  to  a  com- 
miaaioner  to  report  certain  important  mat- 
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ters,  and  that  all  the  parties  claimant  appear 
before  him,  and  tlmt  exceptions  might  be 
filed  to  it,  and  that  a  hearing  take  place  on 
the  report  and  exceptions,  and  a  decree  of  sale 
be  entered,  if  the  land  be  found  liable,  and 
the  sale  reported  to  court  for  its  action.  There 
is  an  express  provision  that,  if  there  be  ex- 
ceptions to  the  report,  **  the  same  proceedings 
shall  be  had  in  the  case  as  if  it  were  a  suit 
in  chancery.''  Now,  why,  with  parties  plain- 
tiff and  defendant,  process,  pleading,  hearing 
between  the  parties,  decree,  etc.,  it  is  not, 
if  nottechnically  a  chancery  suit,  yet  a  suit, 
I  cannot  see ;  a  suit  under  a  special  statute, 
it  is  true,  but  none  the  less  a  suit.  So,  sub- 
stantially, it  was  regarded  in  ITa^Av.  Camden^ 
(W.  Va.)  18  8.  E.  Rep.  461  (decided  this 
term).  Proceedings  at  rules  take  place  aa 
in  ordinary  and  common-law  suits.  In  somo 
places  it  is  called  a  *'suit.''  But  1  know  that 
It  is  said  by  those  holding  the  other  view 
that  the  question  is  not  to  be  tested  by  the 
circumstances,  such  as  I  have  alluded  to,  the 
presence  of  pleading,  process,  hearing,  etc., 
but  it  must  be  tested  by  the  nature  of  the 
proceeding;  tbat  is,  that  it  is  only  an  ad- 
ministrative process  by  the  state,  through  an 
officer  and  court,  to  realise  money  on  its  own 
property.  But  to  this  I  reply  that  though 
the  state  might  make  the  proceeding  such, 
and  did  in  its  acts  up  to  1882,  yet,  by  its  Act 
in  1882,  it  changed  the  proceeding  from  one 
ex  parte  to  one  inter  partes,  and  clothed  the 
proceeding  with  all  the  habiliments  of  a  suit ; 
and  still  it  did  not  proceed  against  the  land, 
taking  the  fact  of  forfeiture  as  a  concession, 
and -simply  at  once  sell  the  land,  but  it  sub- 
jected its  right  and  title  under  the  supposed 
forfeiture  to  question  and  investigation,  un- 
der the  law,  through  a  suit,  called  in  all  in- 
terested adversely  to  its  claim,  and  gave  them 
leave  to  contest  its  right,  and  made  its  claim 
the  subject  of  litigation.  Second.  Suppose 
it  is  not  a  suit,  as  between  the  commissioner 
and  the  defendants.  Still,  claimants  to  the 
residue  might  file  their  petition  in  the  pro- 
ceeding to  obtain  that  residue,  because,  the 
money  being  in  the  court,  they  could  in  no 
other  way  ^et  it,  save  by  asking  the  court  for 
it  by  petition ;  and  I  understand  that  always 
where  money  is  in  the  hands  of  a  court  in  any 
proceeding,  which  is  claimed  bv  parties,  and 
on  grounds  outside  that  proceeding  by  attach- 
ment, execution,  assignment,  or  otherwise,  a 
petition  may  and  must  be  filed.  How,  other- 
wise, can  the  right  to  it  be  asserted?  And, 
as  incidental,  there  can  be  parties  defendant 
to  the  petition.  It  would  be  a  petition  as  to 
the  proceeding,  seeking  the  fund,  but  not 
litigating  anything  involved  between  the 
parties  to  the  proceeding ;  while,  as  to  the 
parties  interested  in  the  fund,  it  would  be  a 
bill,— a  suit.  It  must  be  filed  in  the  cause, 
because  it  seeks  a  fund  in  custody  of  the  law, 
and  asks  an  order  in  that  cause  for  leave  to 
withdraw  the  fund  ;  but  in  no  other  respect 
does  it  concern  or  become  part  of  it.  This 
petition  can  be  called  a  ^'bill,'*  as  between 
Its  plaintiffs  and  defendants.  It  is  a  bill  in 
equity  to  render  effective  the  lien  of  a^.  Ja., 
on  a  fund  not  leviable,  which  is  a  common 
function  of  equity,  and  also  to  annul  a  trans- 
fer of  it,  and  settle  right  to  it ;  and  it  is  only 
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filed  in  the  proceeding  because  there  the  fund 
is.  It  is  no  litigation  within  the  other  pro- 
ceeding. 

Said  decree,  mjar  a%  it  nutains  the  demurrer 
eff  (Odd  to  WiatU*$  and  Linn's  petition,  and 


diemiieee  it,  and  gives  t?ie  eurpiue  to  Kidd,  is 
reversed,  and  said  demurrer  4s  overmled,  and 
the  cause  remanded  for  further  proper  pio- 
oeedings. 
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^By  the  Aet  of  October  84»  1 887t  to  refl^u- 
late  the  bnsineM  of  iii0iirajice«  no  unin- 

\  oorporated  company  is  required  to  obtain,  or 
oan  obtain,  from  the  insuranoe  oommiasioner  a 
license  to  transact  the  btisiDCSB  of  inauranoe  in 
this  state;  and  the  penalty  prescribed  in  the 
ninth  section  of  the  Act  for  doinff  or  performing 
any  of  the  acts  or  things  mentioned  therein  for 
any  insurance  company  is  not  applicable  unless 
the  company  is  one  Incorporated  by  the  laws  of 
this  state  or  some  other  state  or  of  a  forelsrn 
government.  According  to  the  facts  appearing 
in  the  record,  the  Guarantee  &  Accident  Llojds 
Is  a  voluntary  aesociatlon.  unincorporated,  con- 
sisting of  one  b  undred  natural  persons.  This  be- 
ing so,  that  company  cannot  be  llceniied  to 
transact  the  business  of  inauranoe  in  this  state; 
and,  although  there  is  no  statutory  authority  for 
it  to  transact  buslaess  without  a  license,  a  per- 
son who.  as  its  agent,  assists  it  in  doing  so,  is  not 
guilty  of  any  offense.  ' '  " 

(July  8, 1808.) 

ERROR  to  the  City  Court  of  Atlanta  to  re- 
Tiew  a  judgment  convicting  defendant  of 
Tiolating  the  state  insurance  law.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hall  ft  Hammond»  for  plaintiff 
in  error: 

The  act  under  consideration  is  a  penal  stat- 
ute, and  hence,  it  must  be  construed  strictly. 

Shaw  V.  Clark,  49  Mich.  884,  48  Am.  Rep. 
474;  Warner  v.  Com.  1  Pa.  154,  44  Am.  Dec. 
114;  Sondheimy.  Gilbert,  5  L.  R.  A.  432,  117 
Ind.  71;  Brooks  v.  Western  U.  Teleo,  Co.  56 
Ark.  224;  State  v.  Gqfflna,  8  Ind.  App.  804; 
Barrison  y.  State,  22  Md.  468,  85  Am.  Dec. 
658. 

It  would  take  an  extremely  liberal  construc- 
tion to  extend  the  meaning  of  the  terms  of  this 
act,  even  to  companies  that  were  unincorpo- 
rated, and  certainly  a  strict  construction  would 
exclude  the  possibility  of  allowing  a  conviction 

^Headnote  by  Lumpkut,  J, 


of  one  who  was  acting  neither  for  a  oorpoimtioii 
nor  a  partnership. 

The  legislature  of  a  stale  has  a  power  of 
control  and  even  exclusion  over  corporation  a 
which  it  cannot  exercise  over  individuals. 

Batik  of  United  States  t.  Deveatix,  9  U.  8. 
6  Cranch,  61,  8  L.  ed.  88;  Bank  of  AuguHa  ▼. 
Harle,  88  U.  8. 18  Pet.  586, 10  L.  ed.  806;  Paul 
y.  Virginia,  75  U.  8.  8  Wall.  180,  19  L.  ed. 
857;  Liverpool  <§  L.  Life  <§  F.  Ins.  Go.  ▼. 
Oliver,  77  U.  8.  10  Wall.  566.  19  L.  ed. 
1029;  Commercial  dk  R.  Bank  of  Vicksburg  v. 
Slocomb,  88  U.  8.  14  Pet.  60.  10  L.  ed.  854; 
JxmisviUe  df  C,  R.  Co.  v.  Letson,  48  U.  8.  2 
How.  556, 11  L.  ed.  877;  Pensacola  Teleg.  Co.  ▼. 
Western  U.  Teleg.  Co.  96  U.  8.  1,  24  L.  ed. 
708,  and  numerous  other  cases. 

Hence  it  is  easy  to  see  why  the  legislature 
confined  this  law  to  corporationa,  and  did  not 
extend  it  to  individuals. 

Individual  underwriting  is  not  a  new  form 
of  insurance.  It  is  one  of  the  oldest  forms, 
and  corporations  are  more  modem  institutions. 
Such  underwriting  has  always  been  held  to  be 
a  separate  contract  on  the  part  of  each  under- 
writer. 

1  Lindley,  Partn.  ed.  1881,  *  57;  Strong  ▼. 
Ea/rvey,  8  Bing.  804. 

The  state  of  Qeorgia  has  no  right  to  prohibit 
an  individual,  who  is  a  citizen  of  the  United 
States,  from  engaging  in  any  occupation  which 
he  may  choose,  except  in  the  exercise  of  its 
police  power  for  the  purpose  of  preventing 
barm  to  others. 

Tiedeman,  Pol.  Powers,  ed.  1886,  p.  281; 
Cooley,  Torte,  ed.  1888,  p.  826,  et.  seq.;  Be  Jor 
cobs,  98  N.  Y.  98,  50  Am.  Rep.  686. 

Such  legislation  could  not  be  upheld  on  the 
ground  that  it  would  be  a  proper  exerdse  of 
the  police  power  of  the  state. 

Slattghter  House  Cases,  88  U.  8.  16  Wall. 
86,  21  L.  ed.  894;  P&wOl  v.  Pennsylvania,  127 
U.  8.  678,  82  L.  ed.  258;  Butchers  Union,  8. 
H.  cfe  L.  8.  L.  Co.  y.  Orescent  City,  L.  8.  L.  <i 
8.  H.  Co.  Ill  U.  8.  746,  28  L.  ed.  585;  E^nr 
nibal  <§  St.  J.  R.  Co.  y.  Eusen,  95  U.  8.  465, 
24  L.  ed.  527;  Re  Jacobs,  98  N.  Y.  98,  50  Am. 
Rep.  686;  Cooley,  Torts,  ed.  1888,  p.  827, 
•277;  Ward  v.  Maryland,  79  U.  8.  12  WalL 
480.  20  L.  ed.  452. 

It  is  true  that  it  has  been  held  that  where  a 


Nora.— In  oonneotion  with  the  above  case,  hold- 
ing that  the  Georgia  statute,  requiring  a  license 
for  business  by  foreign  insurance  companies,  dues 
not  apply  to  an  unincorporated  company,  or  make 
the  agent  of  such  company  liable  for  doinir  busi- 
ness for  it,  see,  as  to  the  right  of  an  individual  to 
Insure  his  own  property  in  an  unauthorised  foreign 
oompany, Com.  v.  Biddle (Pa.)  IIL.  R.  A. 661. 

Also  as  to  the  effect  of  insuranoe  by  foreign  cor- 
poratioDS  which  have  not  complied  with  the  stat- 

23  L.  R  A. 


utes,  see  Fhenix  Ins.  Co.  v.  Pennsylvania  Co.  (Ind.) 
20  L.  B.  A.  40S,  and  tiots. 

As  to  the  right  of  foreign  assessment  companies 
to  do  business  without  complying  with  the  statutes 
as  to  insurance  companies,  see  State  v.  Boot  (Wia.) 
19L.R.  A.  271. 

As  to  the  regulation  of  foreign  companies  gen- 
erally, see  State  v.  Western  U.  Mut.  L.  Ss  Aco.  Boo. 
(Ohio)  8  L.  B.  A.  120,  and  note;  Boulware  y.  Davta. 
(Ala.)  9  L.  B.  A.  a01«  and  notaj 


See  also  25  L.  R.  A.  247. 
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busioesB  Is  "affected  with  a  public  interesl"  it 
ii  subject  to  fegulaUon  by  statute. 

See  Munn  ▼.  IUinm9,  U  U.  8. 118,  24  L.  ed. 
17.  aod  Budd  ▼  JVho  York,  148  U.  8.  517,  86 
1.  ed.  247. 

But  it  is  not  easy  to  perceiye  bow  a  private 
«ODtract  between  one  individual  and  anotber. 
bj  wbicb  tbe  one.  for  an  agreed  consideration, 
iosures  tbe  otber  for  tbe  9paoe  of  ninety  days, 
is  a  oontract  so  affected. 

Lumplriti,  /.,  delivered  the  opinion  of  the 
<court:  • 

A  careful  reading  of  the  Act  of  October  24, 
1887,  "to  regulate  the  business  of  insurance 
in  this  state,  and  for  otber  purposes'*  (Acts 
1886-87,  p.  118),  will  satisfy  tbe  reader  that 
the  general  assembly  intended  therein  to  deal 
with  insurance  companies  chartered  by  this 
ftate  or  otber  states  or  by  a  foreign  govern- 
ment The  second  section  of  the  Act  requires 
incorporated  insurance  companies  to  procure 
licenses  from  the  insurance  commissioner  as 
a  necessary  prerequisite  to  tbe  transaction  of 
the  business  of  insurance  in  this  state ;  but 
neither  in  this  section  nor  in  anv  otber  por- 
tion of  the  act  is  there  any  requirement  that 
an  unincorporated  insurance  company  shall 
obtain  a  license,  or  any  provision  for  the 
granting  of  a  license  to  such  a  company.  In 
view  of  this  fact,  it  may  well  be  doubted  if 
the  general  assembly  had  in  contemplation 
the  possibility  that  any  insurance  company 
without  a  charter  would  be  likely  to  under- 
take to  do  business  in  Qeorgia;  otherwise  it 
is  more  than  probable  that  tne  act  would  ei- 
ther have  expressly  provided  for  licensing 
unincorporated  companies,  or  else  have  de- 
clared in  terms  that  no  such  companv  should 
transact  business  in  that  state  at  all.  It  is 
therpfore  safe  to  assume  that  in  the  general 
scheme  of  the  act  unincorporated  companies 
were  entirely  overlooked.  We  are  quite  cer- 
tain that  the  general  assembly  couldfnot  have 
iatended  in  an  indirect  manner  to  make  penal 
the  transaction  of  insurance  business  by  an 
agent  of  an  insurance  company  which  bad 
not  procured  a  license  ftrom  the  insurance 
commissioner,  when  it  bad  made  no  provis- 
ion by  which  tbe  company  in  Question  could 
obtain  such  license.  It  would  have  been 
much  easier  and  more  natural  to  declare  that 
licenses  should  not  be  issued  at  all  to  unin- 
corporat^  companies;  and  then,  in  general 
terms,  make  it  penal  for  an  agent  to  transact 
business  for  any  insurance  company  not  en- 
titled by  law  to  receive  a  license,  or  to  carry 
on  business  in  this  state.  Our  conclusion, 
therefore,  is  that  the  penalty  prescribed  in 
the  second  paragraph  of  tbe  ninth  section  of 
the  Act  for  rendering  the  services  therein 
oientioned  to  "any  insurance  company"  is 
not  applicable  unless  the  company  is  one 
which  has  been  chartered  under  tbe  laws  of 
this  or  some  other  state  or  of  a  foreign  gov- 
ernment, and  this  conclusion  seems  to  be  sus- 
tained not  only  by  the  reasons  above  stated, 
but  is  alio  borne  out  by  the  context  of  tbe 
section  last  mentioned.  Tbe  following  is  a 
copy  of  so  much  of  that  section  as  is  material 
to  the  purpose  in  band  "That  any  person 
who  solicits  in  behalf  of  any  insurance  com- 
9uiy,  or  agent  of  the  same,  incorporated  by 
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the  laws  of  this  or  any  otber  state  or  foieign 
government,  or  who  takes,  or  transmits,  other 
than  for  himself,  any  application  for  insur- 
ance, or  any  policy  of  insurance  to  or  from 
such  company,  or  agent  of  the  same,  or  who 
advertises  or  otherwise  gives  notice  that  he 
will  receive  or  transmit  tbe  same,  or  who 
shall  receive  or  deliver  a  policy  of  insurance 
of  any  such  company,  or  who  shall  examine, 
or  inspect  any  risk  at  any  time,  or  receive 
or  collect  or  transmit  any  premiums  of  insur- 
ance, or  make  or  forward  any  diagram  of 
any  building  or  buildings,  or  do  and  per- 
form any  other  act  or  thing  in  the  making 
or  consummating  of  any  contract  of  insurance 
for  or  with  anv  such  insurance  company, 
otber  than  for  himself,  or  who  shall  examine 
into  or  adjust  or  aid  in  adjusting  any  loss 
for  or  in  behalf  of  any  such  company,  whether 
any  of  such  acts  shall  be  done  at  the  instance 
or  request,  or  by  tbe  employment  of  such  in- 
surance company,  or  of,  or  by,  any  broker 
or  other  person^  shall  be  held  to  be  tbe  agent 
of  the  company  for  which  the  act  is  done  or 
tbe  risk  is  taken.    Any  person,  who  sbali 
do  or  perform  any  of  the  acts  or  things  men 
tioned  for  any  insurance  company,  or  agent 
of  said  company,  without  such  company  hav- 
ing first  received  a  certificate  of  authority 
from  the  insurance  commissioner  of  this  state, 
as  required  by  law,  shall  be  ^ilty  of  a  mis- 
demeanor and  on  conviction  in  any  court  of 
competent  jurisdiction  shall  be  punished  as 
provided  by  section  4810  of  the  Code  of 
Georgia,  and  shall  also  pay  a  sum  equal  to 
tbe  state,  county,  and  municipal  taxes  and 
licenses  required  to  be  paid  by  insurance 
companies  legally  doine  business  in   this 
state ;  and  it  is  hereby  made  the  duty  of  the 
insurance  commissioner  to  see  that  all  vio- 
latere  of  the  provisions  of  this  section  are 
prosecuted."    It  will  be  observed  that  the 
first  paragraph  undertakes  to  prescribe  who 
shall  be  re^^arded  as  an  agent  of  an  insurance 
company  cuartered  by  the  laws  of  this  state 
or  some  other  state  or  foreign  government, 
and  makes  no  allusion  whatever  to  an  a^ent 
of  any  insurance  company  of  any  otber  kind. 
The  words  "such  company,"  "any  such  com- 
pany," "any  such  insurance  company, "  "any 
such  company,"  and  **such  insurance  com- 
pany," used  in  the  order  stated  in  the  para- 
graph designated,  necessarily  refer  to  an  in- 
corporated insurance  company  of  some  kind. 
This  will  be  obvious  from  a  reading  of  the 
paragraph.     The  next  paragraph   provides 
that ^ any  person  who  shall  do  or  perform 
any  of  the  acts  or  things  mentioned  for  any 
insurance  company"  shall  be  guilty  of  a  mis- 
demeanor, and,  on  conviction,  shall  be  pun- 
ished, etc.     It  will  be  observed  that  in  the 
second  line  of  this  paragraph  the  use  of  the 
word  "such"  before  the  word  "company"  is 
omitted.     While  it  is  true  that  the  words 
"any  insurance  company"  are  beyond  doubt 
of  themselves  sufficiently  general  to  cover  all 
insurance  companies,  whether  incorporate<2 
or  not,  they  must  be  construed  with  refer- 
ence to  the  context,  and  also  with  due  regard 
to  the  general  scope  and  purpose  of  the  act. 
All  of  the  section  preceding  the  words  last 
quoted  was  indubitably  intended  to  be  ap- 
plicable to  agents  of  incorporated  companies 


See  also  38  L.  R.  A.  5o4. 
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only ;  and  the  laogaage  following  these  words 
shows,  we  think,  conclusively  that  tlie  gen- 
eral assembly  intended  to  make  penal  the 
acts  of  those  persons  alone  who  were  agents 
of  insurance  companies  which  the  law  re- 

?|uired  should  obtain  certificates  of  authority 
rom  the  insurance  commissioner  of  this  state, 
but  which  had  failed  to  do  so;  and  these 
companies,  as  we  have  seen,  could,  under 
the  provisions  of  the  act,  be  incorporated 
companies  only.  It  therefore  seems  free  from 
all  doubt  that  the  words  **  any  insurance  com- 
pany" must  be  construed  to  mean  any  insur- 
ance company  having  a  charter. 

The  tenth  section  of  the  Act  provides  that 
"any  insurance  company  not  incorporated  or 
organized  under  the  laws  of  this  state,  desir- 
ing to  transact  business  in  this  state,"  shall 
appoint  an  agent  upon  whom  service  can  be 
perfected  ;  and  we  think  that  the  words  just 
quoted  were  intended  to  apply  exclusively 
to  incorporated  insurance  companies,  and 
not  to  foreign  companies  having  no  charter. 
The  proviso  to  this  section  declares  that  its 
provisions  ''shall  not  be  construed  to  alter 
or  amend  the  laws  naw  of  force  in  this  state 
relative  to  bringing  suits  and  serving  pro- 
cess on  foreign  corporations  doing  business 
in  this  state.  ^  As  no  reference  whatever  is 
here  made  to  foreign  companies  other  than 
corporations,  we  are  strengtliened  in  the  opin- 
ion above  expressed  that  in  passine  the  act  in 
question  the  general  assembly  did  not  have 
in  contemplation  at  all  insurance  companies 
which  were  not  incorporated.  The  evidence 
in  this  case  showed  that  the  **  Guarantee  and 


Accident  Lloyds"  is  a  Toluntary,  iminoor- 

§  orated  association,  consisting  of  one  hun- 
red  natural  persons.    As  has  been  seen,  ther» 
is  no  provision  of  law  for  granting  a  license^ 
to  such  a  company  authorizing  it  to  transact 
insurance  business  in  this  state,  nor  is  ther» 
any  statutory  authority  for  it  to  transact  busi- 
ness without  a  license.    Nevertheless  we  art- 
fully satisfied  that  a' person  who,  as  its  agent, 
assists  it  in  conducting  its  business,  is  guilty^ 
of  no  criminal  offense.     We  think  this  con* 
elusion  follows  legitimately  from  what  ha» 
been  said,  and,   in  view  of  the  rule  that^ 
criminal  statutes  must  be  strictly  construed* 
there  is  scarcely  any  room  to  doubt  its  cor- 
rectness.   In  our  judgment,  the  whole  diffi- 
culty arises  from  the  fact  that  the  attentioi^ 
of  the  general  assembly  had  not  been  called 
to  the  q^uestion  of  dealing  with  unincor- 
porated insurance  companies:  otherwiM  th» 
matter  would  doubtless  have  received  the 
proper  attention  and  direction,  and  we  should 
find  in  the  act  now  before  us  such  provisions 
in  regard  to  companies  of  this  kind  as  the 
lawmaking  power  deemed  it  expedient  to 
make.     Whether  such  companies  should  be 
prohibited  from  transacting  business  alto- 
gether, or,  if  not,  upon  what  terms  and  un- 
der what  penalties  they  should  be  permitted 
to  do  so,  are  questions  purely  for  the  general 
assembly.    As  a  court,  we  can  do  nothing  but 
enforce  the  law  as  we  find  it.    In  the  present 
case  we  are  therefore  constrained  to  hold  that 
the  conviction  of  the  accused  was  contraiT^ 
to  law. 
Jvdgment  reversed. 
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*1.  McClore  ▼.  Bed  Win^,  28  MIdd.  194,  fol- 
lowed on  the  point  that  a  muolcipai  corporation 
is  not  liable  to  the  owner  of  private  premises 
within  its  boundaries  for  failing  to  provide  a  sys- 
tem of  sewerage  to  carry  away  from  sucb  prem- 
ises surface  water  and  the  water  of  perennial 
streams  naturally  coming  thereon, 

8.  The  owner  of  a  awamp  which  Is  the 
natural  place  of  deposit  of  the  surface 
waters  and  perennial  streams  from  the  higher 
adjoining  territory  cannot  complain  because 
such  municipal  corporation  continues  to  deposit 
such  waters  on  such  swamp  by  means  of  mere 
storm  sewers  after  such  swamp  has  been  im- 
proved. 

8.  This  rule  is  not  ehan^fed  hy  the  fti>et 
that  the  municipal  corporation  has  di- 
verted su6h  waters  ft*om  natural  ra* 
Tines*  and,  through  such  sewers,  deposited 
them  on  such  swamp  at  different  points  from 

*Headnotes  by  Gantt,  J» 


those  at  which  the  ravines  terminate,  the  owner 
of  the  swamp  having  adopted  the  change  mad» 
by  such  diversion  in  building  the  roadbed  of  a 
railroad  across  the  swamp,  by  leaving  no  open- 
inas  in  the  raived  surface  of  such  roadbed  oppo- 
site the  ends  of  the  ravines,  and  by  putting  in  box 
culverts  across  -^uch  roadbed  opposite  the  end» 
of  some  of  the  sewers,  to  carry  off  such  waters* 

(Febtuary  10,18M.) 

APPEAL  by  defendant  from  an  order  of  the- 
Disuici  Court  for  St.  Louis  County  deny- 
iog  a  motioD  for  a  new  trial  after  verdict  W 
favor  of  plaintiff  in  an  action  brought  to  re> 
cover  damn  (res  for  alleged  wrongful  disposition 
of  surface  water  so  as  to  injure  plain  tiff 'a 
prope  rty .     Reversed, 

The  case  ^utHciently  appears  in  the  opinion. 

Mr.  H.  F.  Green,  City  Atty.,  for  appel* 
lant: 

No  one  of  the  numerous  decisions  in  Minne- 
sota  upon  this  class  of  cases  ever  went  in  favor 
of  the  plaintiff  or  party  complaining  of  the  in* 
trusion  of  water,  unless  two  facts  were  shown, 
first  that  more  water  came  upon  property  tbai» 
before  the  trespass  or  intrusion  complained  of  ^ 
and  second  that  there  was  a  consequent  injury. 


Note.— This  case  presents  somewhat  new  partlc* 
ulars  in  respect  to  the  application  of  the  law  as  to 
flow  of  surface  waters. 

88  L.  R.  ▲. 


For  full  review  of  the  whole  body  of  autboritiea 
on  the  subject,  see  neCe  to  Gray  v.  MoWilUama 
(CaU  21  L.  H.  A.  603. 


See  al.HO  US  L.  H.  A.  (US:  31  L.  R.   A.  547;  35  L.  R.  A.  442;  36  L.  R.  A.  519. 
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which  before  the  trespass  or  intrusion  was  not 
snfTered. 

(TBrien  ▼.  St.  Paul,  18  Minn.  176;  Kob$  ▼. 
Minneapolis,  22  Minn.  169;  (/Brim  y.  St.  Paul, 

25  Mion.  831,  88  Am.  Bep.  470;  Hooenson  y. 
81.  F^ul,  M.  A  M.  R.  Co.  81  Minn.  224; 
Biakeiy  Twp.  ▼.  Devins,  86  Minn.  68;  Pye  y. 
Mankaio,  86  Minn.  878;  FoUman  ▼.  Mankato, 
45  Minn.  467. 

This  case  is  distininiished  from  eveiY  case 
decided  in  this  state  on  the  subject  in  that  in 
every  one  of  said  cases  it  appears  that  the  de< 
fendant  cast  the  water  on  plaintiff's  land,  and 
thai  this  act  of  defendant  was  manifestly  the 
proximate  cause  of  plaintiff's  injury.  In  the 
case  at  bar. 

1.  It  does  not  appear  that  any  greater  yoI- 
nme  or  even  as  great  a  Yolume  of  water  comes 
upon  plaintiff's  tracks  as  before. 

2.  It  does  not  appear  that  such  changes  as 
defendant  has  made  in  the  discharge  of  the 
various  channels  on  respondent's  tracks  has  or 
will  have  any  effect  upon  plaintiff's  damages 
either  past  or  prospectiYe. 

The  injury  complained  of  is  entirely  the  re- 
sult of  acts  of  the  complaining  partv. 

The  city  had  a  right  to  turn  this  surface 
water  into  the  raYines  before  constructing  the 
sewers,  and  drain  the  same  either  by  natural 
or  artificial  drains  into  these  raYines,  and  haY- 
in^  this  right  before  the  sewers  were  con- 
structed, the  city  certainly  retains  it  after  that 
construction  and  can  conduct  this  surface 
water  into  the  streams  now  contained  within 
the  sewers  just  as  before  it  could  conduct  it 
into  the  same  streams  then  contained  in  the 
raYines. 

Angell,  Watercourses,  7th  ed.  614;  Martin 
T.  Riddf€,  26  Pa.  416;  Kauffman  y.  Orietemer, 

26  Pa.  407.  67  Am.  Dec.  487;  Miller  y.  f^v- 
bach,  47  Pa.  164,  86  Am.  Dec.  621;  MeixeU  y. 
Morgan,  149  Pa.  416:  Dayton  y.  Drainage 
Camn.  128  111.  271;  Lambert  y.  Alcorn,  21  L 
R.  A.  611.  144  111.  814. 

View  ing  these  channels  as  watercourses  we 
have  done  respondent  no  injury,  not  by  chang- 
ing their  course,  for  the  injury  from  that 
cause  is  merely  nominal,  and  none  from  drain- 
inir  surface  water  into  them,  for  that  we  had 
a  right  to  do. 

If  the  entire  drainage  from  this  hill  is  to  be 
looked  on  as  surface  water,  this  case  comes 
clearly  within  the  doctrine  of — 

Brown  Y.  Winona  ib  S.  W.  R.  Co.  (Minn.) 
May  11.  1893.  See  also  Johnson  y.  Chicago, 
St.  P.  M.  db  0.  B.  Oo.  14  L.  R.  A.  495,  80  Wis. 
641;  Jenkine  y.  Wilmington  o&  W.  R.  Co.  110 
N.  C.  488;  MeixeU  y,  Morgan,  Fbllman  y. 
Mankato,  Pye  y.  Mankato,  and  Blakely  Twp. 
▼.  Detine,  eupra;  Jordan  y.  St.  Paul,  M.  db 
M.  R.  Co.  42  Minn.  172;  Angell,  Watercourses, 
Pl  135;  Flagg  y.  Worcester,  18  Gray,  601; 
Collins  Y.  Waltham,  161  Mass.  196;  Turner  y. 
Dartmouth,  18  Allen,  291;  Emery  y.  LoweU, 
lf>4  Mass.  13;  Kennison  y.  Bewrly,  146  Mass. 
467;  Pdrks  y.  Newburyport,  10  Gray.  28. 

Messrs.  liusk*  Bonn  A  Hadley  and 
Moer,  ToYYne  4k  Harris  for  respondent. 

Canty,  J„  deliYered  the  opinion  of  the 
court: 

The  part  of  the  city  of  Duluth  here  in  ques- 
tion is  a  steep  hillside,  sloping  towards  St. 
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Louis  bay.  This  slope  rises  600  feet  aboYe 
the  bay.  and  extends  back  from  it  more  than  a 
mile.  In  1870.  between  the  foot  of  the  hilli 
and  the  bay,  there  was  a  wide  margin  of 
marsh  or  swamp,  covered  more  or  less,  with, 
the  water  of  the  bay.  Between  what  is  now 
Fourth  aYenue  east  and  Twelfth  aYenne  west^ 
there  were  on  this  slope  seventeen  large  ravines, 
which  were  well-defined  water  channels,  iO' 
which  water  ran  down  the  hill  into  the  swamp 
below,  and  there  spread  out  over  the  swamp* 
and  flowed  off  into  the  bay.  In  seven  of  these 
ran  perennial  streams  or  water,  and  in  ihe 
other  ten  large  volumes  of  water  ran  during 
times  of  storms,  freshets,  and  melting  snows. 
There  were  many  other  smaller  depressions 
and  ravines,  which  carried  more  or  less  surface 
water  at  such  times  into  the  swamp.  In  1870 
the  predecessor  in  interest  of  the  plaintiff  con- 
structed its  track  along  on  tiiis  swfimp, 
parallel  to  the  foot  of  the  hill  and  the  side  of 
the  bay,  upon  piling  driven  into  the  swamp. 
This  piling  offered  no  resistance  to  the  free- 
egress  of  the  water.  From  time  to  time  since, 
the  plaintiff  has  added  other  tracks  built  on 
piles,  and  has  filed  up  the  right  of  way  under 
the  tracks  with  embankmentsof  earth,  leaving 
no  place  or  passa^re  for  thee^rress  of  the  water, 
except  one  near  Tenth  avenue  west,  which  is 
sixteen  to  eighteen  feet  wide,  and  is  still  crossed 
b^  the  track,  supported  on  piling.  At  seven  or 
eight  other  points,  plaintiff  has  put  in  tem- 
porary box  culyerts  of  wood  across  the  right 
of  way,  not  opposite  the  ravines  and  natural 
water  channels,  but  opposite  the  ends  of  tho 
storm  sewers  hereinafter  mentioned.  The- 
part  of  the  city  built  on  this  slope  was  platted, 
before  the  railroad  was  built,  with  streets  run- 
ning along  the  side  of  the  slope,  parallel  with 
the  railroad  right  of  way,  and  other  cross 
streets  running  up  and  down  the  side  of  the 
hill,  terminating  at  the  right  of  way.  Tliese 
streets  have  since  been  improved,  and  now 
exist  as  so  platted.  The  city  has  also  con- 
structed under  these  cross  streets  fourteen 
sewers,  which  run  down  the  hill,  and  all  of 
them  terminate  at  plaintiff's  right  of  way.  ex- 
cept two,  one  at  Lake  avenue,  and  one  at 
Fifth  avenue  west,  which  have  been  extended 
under  the  right  of  way  to  the  bay.  Home  of 
the  others  connect  with  the  box  culverts- 
above  mentioned,  some  have  no  connection, 
and  one  or  two  empty  into  said  bridged  open 
space  left  across  the  right  of  way.  These 
sewers  carry  off  the  surface  water  deposited 
by  rains  and  snows  and  the  water  of  the  seyen 
perennial  streams,  all  the  water  haying  been 
diverted  from  the  said  seventeen  ravines  into- 
these  storm  sewers.  They  are  connected  only 
with  the  catch  basins  in  the  streets,  not  with 
the  houses.  There  is  another  system  of  sani- 
tary sewers  running  at  right  angles  to  these 
storm  sewers,  and  having  no  connection  with 
them. 

The  plaintiff  brings  this  action  against  the 
city  to  enjoin  the  use  by  it  of  these  sewers, 
and  the  depositing  of  the  water  from  them  on 
plaintiff's  right  of  way.  It  is  not  claimed  that 
these  sewers  bring  any  more  water  onto  plain- 
tiff's premises  than  was  brought  by  raYine» 
and  creeks  in  a  state  of  nature;  but  it  is  claimed 
that  the  water  has  been  diverted  from  th» 
creeks  and   ravines,  and    deposited  at  other 
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points  on  the  premises;  that  it  runs  down 
these  sewers  with  great  velocity,  and  strikes 
the  roadbed  with  great  force,  tearing  it  up. 
Tbe  plaintiff  further  claims  that  "it  is  well 
(Settled  that  the  construction  of  ditches  and 
pipes  for  the  sole  purpose  of  drainage,  gather- 
ing water  in  streams  or  bodies  solely  to  dis- 
•charge  it,  and  thus  dumping  it  onto  another's 
land,  is  actionable.  Such  works  are  not  a 
reasonable  and  proper  improvement  of  one's 
«wn  premises."  The  cases  cited  by  counsel 
«re  cafies  where  surface  water  was  collected 
and  discbarffed  onto  premises  where  it  would 
not  naturally  go.  The  city  of  Duluth  would 
have  no  right  to  discharge  surface  water  on 
the  land  of  any  private  owner,  unless  his  land 
is  the  natural  channel  or  dumping  ground  for 
It.  But  the  land  of  plaintiff  is  such  natural 
•dumping  ground,  rlaintiff  complains  that 
tbe  city  is  making  such  of  it,  but  it  seems  to 
forget  that  nature,  and  not  the  city,  has  made 
this  place  such  dumping  ground,  and  that  tbe 
•city  has  never  relieved  the  land  of  such  servi- 
tude. It  complains  that  tbe  city  diverted  the 
water  from  its  natural  channel  into  these 
.-sewers,  which  deposit  the  water  at  different 
points  on  its  premises  from  those  at  which  the 
xavines  deposited  it;  but  it  forgets  that  these 
premises  are,  so  to  speak,  all  channel,  and 
tbat.  wbile  the  city  diverted  the  water  from 
its  natural  channels  upon  tbe  slope  of  the  hill, 
it  returned  the  water  to  that  channel, — the 
•eommon  dumping  ground, —  at  plaintiff's 
premises.  If  plaintiff  had  improved  its  right 
•of  way  with  special  reference  to  the  ends  of 


the  rayines,  and  left  openings  opposite  such. 
ends  for  the  water  coming  down  the  ravines, 
then  tbe  plaintiff  might  be  in  a  position  to  ob- 
ject to  a  diversion  afterwards  of  tbe  water  to 
the  points  where  the  sewers  terminate.  But 
it  has  not  done  sa  It  has  permitted  the  dty 
to  make  these  changes,  and  has  to.  a  consider- 
able extent  adopted  tbe  plan  of  the  city,  by- 
closing  up  all  openings  for  egress  of  water  at 
the  ends  of  the  ravines,  and  putting  in  the  box 
culverts  opposite  the  ends  of  Uie  sewers. 
Estoppel  by  conduct,  if  any  exists  is  against 
the  plaintiff,  not  against  the  city.  The  defend- 
ant is  not  liable  for  failing  to  relieve  plaintiff 
of  the  burdens  put  on  plaintiff's  premises  by- 
nature,  or  for  failing  to  provide  a  sewer  sys- 
tem for  plaintiff's  premises.  "The  duty  of 
providing  drainaire  or  sewerage  is  in  its  nature 
Judicial  or  legislative,  and  consequently  a 
municipal  corix>ration  is  not  liable  for  mere 
nonaction  in  failing  to  perform  it."  MeClure 
▼.  Bsd  Wing,  28  Mum.  194. 

It  is  true  that  the  water  comes  down  against 
plaintiff's  right  of  way  with  considerable  veloc- 
ity, but  that  is  a  velocity  given  it  by  the  hill- 
side, which  was  made  by  nature,  and  not  by 
the  city.  It  seems  to  us  that  tbe  case  is  simply 
this:  Can  the  owner  of  a  swamp  improve  it, 
and  then  compel  the  owner  of  the  high  land 
around  it  to  keep  the  surface  water  naturally 
tributary  to  the  swamp  from  coming  from  the 
higher  lands  upon  Uie  swamp?   We  think  not* 

For  these  reasons  the  order  denyinq  Uu 
tionfor  a  new  trial  ekould  he  renereetL 

80  ordered. 
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Henry  H.  ISHAM,  Trustee,  etc.,  Beept., 

V. 

Mary  B.  POST,  Admrx.,  etc.,  of  Augustus  T. 
Post,  Deceased,  Appt. 

Hary  E.  POST,  Admrx.,  etc..  of  Augustus  T. 
Post,  Deceased,  Appt,, 

V. 

Henry  H.  ISHAM  et  al„  BeapU. 

(141N.  Y.lOd) 

1.  A  bajikerwho  loaned  money  fbr  m 
cnstomer  without  any  compensartion 

for  tbe  servioe  tellable  for  failure  to  exercise  the 
skill  and  knowledge  of  a  banker  engacred  in  that 
business,  especially  where  he  had  promised  to 
give  careful  attention  thereto. 

IB*  Abanker  ntatdng  a  loan  Iter  m  ens- 
tomer  on  collateral  secnritiea  te  not,  for 
the  purpose  of  avoiding  loss  on  the  collaterals, 
bound  to  make  Inquiry  as  to  the  solvency  of  the 
borrower,  if  he  was  reputed  to  be  responsible 
when  the  loan  was  made  and  nothing  indicated 
the  slightest  reason  for  refusing  the  loan. 

3.  TaUn^stoek  as  collateral  without 
▼erification  of  its  validity  at  the  com- 
IMUiy'a  office*  especially  if  there  is  nothing  in 


the  appearance  of  the  oertilloafee  to  excite  anspl- 
don,  is  not  negligence  on  the  part  of  a  banker  In 
making  a  loan  for  a  customer. 

4«  A  banker  is  not  ehar^eable  with 
negU^^nee  in  loaning  a  eoatomer'a 
money  on  raised  collateral,  if  the  forgery  was 
sucb  as  to  deceive  any  reasonable  scrutiny  of  a 
fairly  prudent  banker,  knowing  the  signatures 
but  not  suspecting  fraud  in  the  body  of  the  In- 
strument. 

6.  Evidence  thai  a  hanker  charifed 
with  nogUgenee  in  loaning  money  o^ 
a  customer  on  raised  oertificates  of 

stock  loaned  large  sums  of  his  own  money  on 
similar  certificates  to  the  same  borrower  to  ad- 
missible on  the  question  as  to  his  negligence. 

6«  Evidence  that  the  identical  raised 
certificates  of  stock  have  heen  used, 
as  collateral  I6r  years  and  accepted  by- 
skillful  bankers  and  broken  without  suspicion 
to  admissible  on  the  question  of  negligence  in 
loaning  a  customer*s  money  upon  such  oertill- 
cate. 

'  (January  28,  UBU 

APPEAL  by  Mary  £.  Post   from  a   Judg- 
ment of  tbe  General  Term  of  tbe  Supreme 
Court,  Second   Department,  affirming  Judg- 


Note.— The  general  principles  governing  gratu- 
itous bailments  are  well  illustrated  in  the  present 
•case  which  oCiStitutes  an  important  precedent  m 
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respect  to  a  class  of  transaotlonB  by  bankers  on 
which  there  does  not  seem  to  have  been  much,  it 
any,  direct  authority. 
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Ibhajc  Y.  POfiT. 


91 


vieiits  of  a  special  term  for  Kioffs  ConDty  in 
^▼or  of  Henry  U.  Isbam;  individually,  and  as 
trustee,  and  also  in  favor  of  the  eestuis  que 
■iruMient  in  proceedings  brought  to  hold  the  es- 
tate In  her  hands  liaole  for  losses  which  oc- 
•curred  through  the  insufflciency  of  collateral 
^secoTity  taken  by  Augustus  T.  Post  when 
loaDing  money  belonging  to  the  trust  estate. 


Tbe  facts  sufSciently  appear  in  the  opinion. 
Mr,  Alfired  Ely,  for  appellant: 
Id  makine  this  loan  to  Mills,  Bobeson  & 
Smttb,  Mr.  ToA  acted  in  all  that  he  did  within 
tbe  acope  of  his  authority  as  agent,  as  contem- 
plated and  intended  by  Isham,  and  Mr.  Isham, 
as  principal,  is  alone  responsible  for  the  ze- 
«alt8. 

Lamheri  ▼.  EealK  16  Mees.  ft  W.  487; 
Deekham  v.  Keickum,  5  Bosw.  606. 

The  $25,000  delivered  by  Isham  to  Post  was 
not  chargeable  with  any  trust  in  Mr.  Post's 
liaods. 

Post  had  no  notice  that  the  money  was  trust 
lands. 

Tbere  was  nothing  in  the  character  of  tbe 
transaction  to  put  Mr.  Post  on  his  guard  or  re- 
quire him  to  inquire  further. 

Where  a  transaction  is  prima  fade  for  the 
lienefit  of  the  trust  and  not  prima  facie  a  repu- 
<liation  of  it,  the  party  dealing  with  tbe  trustee 
has  not  been  held  to  have  had,  merely  by  the 
use  of  the  word  'Hrustee,"  any  such  notice,  as 
^ould  put  him  on  his  inquiry. 

Gerard  v.  McCormick,  14  L.  R.  Al.  284, 180 
3J.   T.  267;  Duncan  v.   Javdon,  82  U.  8.  15 
Wall.  165,  21 L.  ed.  142;  8/taw  v.  Spencer,  100 
3fass.  894,  1  Am.  Rep.  115,  97  Am.  Dec.  107; 
Walker  v.  Manhattan  Bank,  25  Fed.  Rep.  254. 
The  transact  ion  undertaken  by  Mr.  Post  for 
Mr.  Isbam  in  this  case  was  a  gratuitous  bail- 
ment and  one  of  those  rare  transactions  known 
to  tbe  law  as  a  "mandatum." 
Story,  Baihn.  chap.  8. 
A  mandatary  is  responsible  to  his  principal 
•only  for  the  exercise  of  ordinary  care,  and  is 
liable  only  for  gross  negligence.    The  gratui- 
tous bailee  or  mandatary  is  not  a  eurantor — 
there  is  no  consideration  upon  whicn  to  found 
any  agreement  of  warranty — and  in  acting  bona 
fide  to  the  best  of  bis  judgment  without  gross 
negligence  he  is  not  liable  for  loss. 

Story,  Bailm.  §§  179-188;  ShielU  v.  Black- 
hwme,  1  H.  Bl.  158;  Beardslee  v.  Rtchardeon, 
11  Wend.  25.  25  Am.  Dec.  596;  Tompkine  v. 
SaUmareh,  14  8erg.  &  R.  275;  Finucane  v. 
BmaU,  1  Esp.  815;  Foster  v.  Eesex  Bank,  17 
Mass.  478,  9  Am.  Dec.  168;  Loeb  v.  Hellman, 
88  N.  Y.  601;  Bun  v.  Gary,  82  N.  Y.  66,  87 
Am.  Rep.  646. 

Tbe  exerdse  of  ordinary  care  did  not  require 
Hr.  Post  to  verify  these  certificates  at  the  office 
of  tbe  company. 

The  burden  of  proof  ii  upon  the  plaintiff. 
Lamb  V.  Camden  4b  A,  R.  A  Iranep,   06. 
46  N.  y.  279,  7  Am.  Rep.  827. 

All  the  certificates  delivered  to  Mr.  Post 
possessed  all  the  indicia  of  genuineness  re- 
<|uired  by  law  and  universal  custom.  They  had 
been  duly  signed  by  the  proper  officers  and 
daly  issued  by  the  company,  '*and  the  transfer 
Indorsed  thereon  was  duly  signed  in  blank  by 
the  shareholder,"  and  this  Indorsement  and 
the  whole  certificate  guaranteed  by  a  reputable 
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stock  exchange  firm.  According  to  the  estab- 
lished  usage  in  the  commercial  world,  they 
were  acceptable  to  lenders  or  purchasers  with- 
out inquiiy  or  other  formality  than  that  of  de- 
livery. 

Knox  V.  Eden  Mueee  American  Go.  (Limited) 
74  Hun,  488;  McNeil  v.  Tenth  Nat.  Batik  of 
New  York  City,  46  N.  Y.  825. 7  Am.  Rep.  841; 
Leitch  V.  Wells,  48  N.  Y.  586;  Fifth  Avenue 
Bank  of  New  York  v.  Forty  Second  Street  S 
Q.  Street  Ferry  R.  Co.  19  L.  R  A.  881,  187 
N.  Y.  231;  New  York  A  N.  H.  R.  Co,  v.  Schuy- 
ler, 84  N.  Y.  80;  First  Nat.  Bank  of  South 
Bend  v.  Lanier,  78  U.  S.  11  Wall.  869.  20  L. 
ed.  172. 

Under  the  universal  custom  and  established 
usage  of  the  commercial  world  Mr.  Post  was 
entHled  to  rely  on  tbe  possession  of  tbe  certifi- 
cates without  verification  or  further  inquiry. 

Ibid. 

Mr.  Post  was  not  required  to  know  the  hand- 
writing in  the  body  of  the  certificates. 

Bank  ff  Omvmerce  v.  Union  Bank,  8  N.  Y. 
280;  White  v.  Continental  Nat,  Bank,  64  N. 
Y.  816,  21  Am.  Rep.  612. 

Any  and  all  presumption  of  negligence  on 
Mr.  Post's  part,  if  there  was  any,  would  be 
and  is  rebutted  by  the  fact  that  be  treated 
Isbam's  money  in  the  same  way  as  he  did  his. 
Post's  own. 

Jones,  Bailm,  p.  68:  Story,  Bailm.  §  183; 
Shiells  V.  Blackburne,  1  H.  Bl.  159;  Finu- 
cane V.  Small,  1  Esp.  815;  Foeter  v.  Essex 
Bank,  17  Mass.  479,  9  Am.  Dec.  168. 

Mr.  Post  is  not  liable  because  he  expressly 
exempted  himself  from  liability  by  specific 
agreement  to  that  efTect  with  Mr.  Isbam  at  the 
time  he  undertook  the  loan. 

First  Nat,  Bank  of  Lyons  v.  Ocean  Nat, 
Bank,  60  N.  Y.  279,  19  Am.  Rep.  181;  Foster 
V.  F^sex  Bank,  supra;  Wilkinson  v.  Coiner- 
dale,  1  Esp.  75;  Story,  Bailm.  9th  ed.  p.  166; 
Loeb  V.  HeUman,  88  N.  Y.  601;  Bell  v.  Dagg, 
60  N.  Y.  630. 

Mr,  Frederick  A.  Ward,  for  respondent: 

The  fair  interpretation  of  the  contract  is  that 
Post  engaged  to  loan  tbe  money  for  Isham, 
as  trustee  and  in  his  name,  to  a  solvent  bor- 
rower upon  genuine,  suflicient,  and  proper 
collateral. 

The  liability  of  Mr.  Post  to  furnish  genuine 
and  not  counterfeit  security  in  this  case  did 
not  arise  out  of  any  collateral  contract  of  guar- 
anty nor  because  of  negligence,  but  by  reason 
of  tbe  principal  contract,  tbe  condition  prece- 
dent of  which  was  that  the  loan  should  be 
made  upon  securities  which  were  genuine,  not 
on  those  which  were  false  or  counterfeit. 

In  all  dealings  in  negotiable  securities  there 
is  an  implied  warranty  on  tbe  part  of  the  one 
proffering  them,  whoever  be  may  be,  as  a  part 
of  the  agreement,  that  such  securities  are  gen- 
uine and  not  forged. 

Delaware  Bankv,  Jarvis,  20  N.  Y.  228;  Lit- 
tauer  v.  Goldman,  72  N.  Y.  506,  28  Am.  Rep. 
171;  Story,  Promissory  Notes,  par.  118;  Eer^ 
rick  V.  Whitney,lb  Johns.  240;  Webb  v.  OdeU, 
49  N.  Y.  583;  Meriden  Nat.  Bank  v.  OaUau- 
det,  120  N.  Y.  808;  Ross  v.  Terry,  68  N.  Y. 
618;  WhiU  v.  Continental  Nat.  Bank  64  N.  Y. 
816,  21  Am.  Rep.  612;  Qoddard  v.  Merchants 
Bank,  4  N.  Y.  147;  Welsh  v.  German  Ameri- 
can Bank,  78  N.  Y.  424,  29  Am.  Rep.  175; 
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Weisser  ▼.  Deniton,  10  N.  T.  76, 61  Am.  Dec. 
781;  National  Park  Bank  qf  N,  7.  v.  Ninth 
Nat.  Bank  of  N.  T.  46  N.  T.  77,  7  Am.  Rep. 
810;  TumbuU  v.  Botoyer,  40  N.  Y.  456,  100 
Am.  Dec.  623;  First  Nat.  Bank  of  Washinfj- 
ton  ▼.  Whitman,  94  U.  S.  848,  24  L.  ed.  229; 
Peckham  v.  Keichum,  6  Bosw.  606;  Lambert  v. 
Heath,  16  Mces.  &  W.  487. 

One  who  sells  as  genuine  a  forged  note  is 
liable  for  the  purchase  price. 

Frank  v.  Lanier,  91  N.  Y.  112. 

In  ca.se  of  forgery,  whether  of  securities  or 
of  checks,  "  the  tree  must  lie  where  it  falls/' 
and  the  person  first  deceived  by  the  forgery 
must,  as  between  him  and  other  innocent  par- 
ties, bear  the  loss. 

Allen  ▼.  Fourth  Nat.  Bank  of  N.  7.  69  N. 
Y.  12;  Thomson  v.  Bank  of  British  North 
America,  82  N.  Y.  1;  Otis  v.  MeCtUlvm,  92  U. 
8.  447,  28  L.  ed.  490;  Oslfom  v.  Nicholson,  80 
U.  8.  18  Wall.  654,  20  L.  ed.  689;  Sloman  v. 
Bank  of  England,!^  Sim.  475;  Jphnon  v.  First 
Nat.  Bank  of  Hoboken,  6  Hun,  124. 

So  lon^  as  Mr.  Post  conducted  the  transac- 
tion in  his  own  name  without  ^ving  up  or 
disclosing  his  principal,  or  securmg  his  adop- 
tion of  the  loan,  he  made  himself  debtor  to 
the  trust  estate  and  took  the  risks  of  the  trans- 
tion. 

Morrison  ▼.  Currie,  4  Duer,  79;  Bolt  v.  Boss, 
64  N.  Y.  478;  Bank  of  Commerce  v.  Union 
BanJc,  8  N.  Y.  280;  Kingston  Bank  v.  BUinge, 
40  N.  Y.  891;  Frank  v.  Lanier,  supra; 
Gloucester  Bank  y.  Salem  Bank,  17  Mass.  88; 
Bank  of  United  States  v.  Bank  of  Georgia,  28 
U.  8.  10  Wheat.  851,  6  L.  ed.  y39;  Price  ▼. 
NeaZ,  2  Burr.  1855. 

One  who  takes  forced  or  improper  securities 
is  presumptiyely  negligent  and  should  bear  the 
loss. 

Whitney  ▼.  Marline,  88  K  Y.  585;  Glouces- 
ter  Bank  ▼.  Salem  Bank,  and  Bank  of  Com- 
merce V.  Union  Bank,  supra. 

Whenever  a  traosaction  is  (as  this  was)  un- 
usual and  abnormal  and  not  such  as  ordinarily 
occurs  iu  the  proper  conduct  of  business,  the 
presumption  of  negligence  arises. 

Sej/boU  V.  New  York,  L.  E.  dt  W,  R.  Co.  95 
N.  Y,  562,  47  Am.  Rep.  75;  Kearney  v.  London, 
B.  &  South  Coast  R.  Co.  L.  R.  6Q.  B.  411. 

The  duty  of  defendant's  intestate  was  en- 
hanced by  his  knowledge  that  these  were 
trust  funds. 

Gerard  v.  McGormick,  14  L.  R.  A.  234.  180 
N.  Y.  267;  Shaw  v.  Spencer,  100  Mass.  382,  1 
Am.  Rep.  115,  97  Am.  Dec.  107;  Gibson  v.  Na- 
tional Park  Hank  of  N.  Y.  98  N.  Y.  94;  Fellows 
V.  Longyor,9l  N.Y.  824;  Deoboldy.Oppermann, 
2L.  R.  A.  644,  111  N.Y.  538. 

The  measure  of  care  that  must  be  taken  of 
trust  motleys  is  such  care  and  prudence  "as 
men  of  common  prudence  ordinarily  exercise 
in  tbefr  own  affairs,  and  it  is  immaterial  that 
the  services  are  rendered  gratuitously." 

Hun  ▼.  Gary,  82  N.  Y.  66,  87  Am.  Rep. 
546. 

Upon  the  notice  imparted  by  the  check  and 
the  two  accounts  kept  by  defendant,  one  with 
plaintiff  individually  and  one  with  him  as 
trustee,  as  found  by  the  court,  defendant's  in- 
testate was  chargeable  with  knowledge  that 
he  had  absolutely  no  right  to  loan  these  trust 
moneys  upon  such  securities  as  he  accepted 
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without  the  written  consent  of  the  cestuis  qus 
trust,  and  that  he  did  so  at  his  peril. 

Gerard  v.  McCormiek,  supra;  Sturtevant  ▼. 
Jagves,  96  Mass.  628;  Shaw  v.  Spencer,  supra/- 
Ihidd  V.  Munroe,  18  Hun,  816;  Brewster  v. 
Sime,  42  Cal.  189;  Thompson  v.  Poland,  4S 
Cal.  99. 

Even  had  this  been  a  contract  of  gratuiiou» 
bailment,  still  the  gratuitous  bailee  is  bound 
to  use  a  due  diligence  and  attention  adequate 
to  the  trust  Imposed  in  him;  to  perform  hia 
engagement  in  good  faith,  and  neither  do  Di#r 
omit  anything  which  the  nature  of  the  trust 
reauire& 

Rutgers  v.  Lucet,  2  Johns.  Cas.  92;  Wilkinson 
V.  Coverdale,  1  Esp.  74;  Doorman  v.  Jenkins^ 
2  Ad.  &  El.  256. 

Whatever  the  relation  between  the  parties,, 
whether  that  of  principal  and  agent,  bailor  and 
bailee,  or  cestui  que  trust,  the  fact  that  it  was 
agreed  that  the  services  should  be  gratuitously 
rendered  had  it  been  proven  would  have  been 
immaterial. 

Hun  V.  Carp,  and  Doorman  v.  Jenkins,  su- 
pra; Litchfidd  V.  White,  8  Sandf.  546:  DeoboUL 
V.  Oppermann,  supra. 

The  cestuis  que  trust  cannot  be  estopped  by 
any  illegal  act  of  their  trustee. 

Sherman  v.  Wright,  49  N.  Y.  227;  FeUom 
V.  Ijongyar,  91  N.  Y.  824;  2  Perry,  Tr.  ^  848. 

Messrs.  Williams  As  Ashley,  for  the  re- 
spondents, cestuis  que  trustent: 

Post  had  notice  that  Isham  was  a  trustee 
using  trust  funds,  and  was  bound  to  ascertaio 
what  the  trust  was  at  his  peril. 

The  check  of  Isham.  with  the  word  *'  Tnia- 
tee  "added,  was  full  notice  to  him  of  the  trust,, 
and  put  him  upon  inquiry. 

Fellows  V.  Longyor,  91  N.  Y.  824;  Shaw  ▼. 
Spencer,  100  Mass.  882,  1  Am.  Rep.  115.  97 
Am.  Dec,  107;  Third  Nat.  Bank  of  BaUimore 
V.  Lange,  51  Md.  138,  84  Am.  Rep.  804. 

Finch.  J.,  delivered  the  opinion  of  the 
court: 

The  relation  between  the  parties  to  this 
controversy  must  be  regarded  as  that  of  prin- 
cipal and  agent.    Post  was  a  banker;  not  a. 
member  of  the  stock  exchange,  and  so  bound 
by  its  rules,  but  familiar  with  its  customs 
and  usages,  and  controlled  by  them,  to  some 
extent,  whenever  dealing  with  stocks  in  the 
Wall  street  market.    He  held  himself  out  to> 
the  business  world  in  that  character.    By  his 
circulars  he  advertised  himself  as  dealing  ia 
** choice  stocks,"  and  promised  his  custom- 
ers ** careful  attention"  in  all  their  financial 
transactions.     Those  who  dealt  with  him. 
contracted  for,  and  had  a  right  to  expect,  a 
degree  of  care  commensurate  with  the  im- 
portance and  the  risks  of  the  business  to  be 
done,  and  a  skill  and  capacitv  adequate  to 
its  performance.    That  care  and  skill  is  such 
as  should  characterize  a  banker  operating  for 
others  in  a  financial  center,  and  different  ia 
kind  from  the  ordinary  diligence  and  capac- 
ity of  the  ordinary  citizen.    The  banker  is 
employed  exactly  for  that  reason.    Without 
it,  there  might  cease  to  be  motives  for  em- 
ploying him  at  all.    Isham  was  the  trustee 
of  an  express  trust,  but  in  this  dispute  must 
be  reganied  simply  as  an  individual,  and 
without  reference  to  his  trust  character ;  for 
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the  trial  court  has  found  as  a  fact  that,  in 
employing  the  banker  to  loan  for  him  $25, - 
000.  he  ga^e  no  notice  of  the  trust  character 
^tt^ftching  to  the  money,  contracted  appar- 
•ently  for  himself,  and  left  Post  to  believe, 
«nd  be  justified  in  believing,  that  the  money 
ifFBs  his  own.  The  evidence  on  the  subject 
admits  of  some  difference  of  opinion,  but  on 
this  appeal  the  finding  must  control. 

In    the  same  way,   the  question  whether 
Post's  services  in  making  the  loan  were  or 
^were   not  to  be  gratuitous  must  be  deemed 
settled.     The  finding  is  that  those  services 
"were  to  be  without  compensation ;  and  on 
that  ground  the  appellant  claims  that  Post 
'uras  a  gratuitous  mandatary,  and  liable  only 
for  gross  negligence.    But  while  no  compen- 
satioo,  as  such,  was  to  be  paid,  it  does  not 
follow  that  the  banker  was  freed  from  the 
obligation  of  such  diligence  as  he  had  prom- 
ised to  those  who  dealt  with  him,  or  was  at 
liberty  to  withhold  from  his  agency  the  ex- 
ercise of  the  skill  and  knowledge  which  he 
held  himself  out  to  possess.    Nothing  in  gen- 
eral is  more  unsatisfactory  tban  attempts  to 
define  and  formulate  the  different  degrees  of 
negligence;    but,    even  where  the    neglect 
which  charges  the  mandatary  is  described  as 
'*' gross,"  it  18  still  true  that,  if  his  situation 
•cor   employment  implies  ordinary  skill   or 
knowl^ge  ade(^uate  to  the  undertaking,  he 
'will  be  responsible  for  any  losses  or  injur- 
ies resulting  from  the  want  of  the  exercise 
of  such  skill  or  knowledge.    Story,  Bailm. 
$  182a/  Sfiiells  ▼.   Blackbume,  1  EL  Bl.  158; 
Jf^otier  V.   Bs»ex  Bank,  17  Mass.  479,  9  Am. 
Bee.  168;  Firtt  Nat.  Bank  of  Lyons  v.  Ocean 
Nat.  Bank,  60  N.  Y.  295.  19  Am.  Rep.  181. 
In  the  latter  case,  it  was  said  that  ordinary 
care,  as  well  as  gross  negligence,— the  one 
beiDg  in  contrast  with  the  other, — must  be 
graded  bv  the  nature  and  value  of  the  prop- 
erty, and  the  risks  to  which  it  is  exposed. 
Post,  therefore,  was  required  to  exercise  the 
skill  and  knowledge  of  a  banker  engaged  in 
loaning  money  for  himself  and  for  his  cus- 
toDiers,  because  of  the  peculiar  character  and 
scope  of  his  agency,  because  of  his  promise 
of  careful  attention,  and  because  the  contract 
was  made  in  reliance  upon  his  business  char- 
acter and  skill. 

'We  should  next  consider  upon  whom  rested 
the  burden  of  proof.  The  plaintiff  alleged 
and  proved  that  he  put  into  Post's  hands,  as 
his  banker  and  agent,  to  be  loaned  upon  de- 
mand at  tlie  high  rates  of  interest  prevailing, 
and  in  the  mode  approved  by  custom  and 
usage,  the  sum  of  $25,000,  which  sum  Post 
had  not  returned,  but  refused  to  return,  upon 
proper  demand,  and  so  had  converted  the 
same  to  his  own  use.  That  made  out  plain- 
tiff's case.  Judgment  for  him  must  nec- 
essarily follow,  unless  Post,  in  answer,  has 
established  an  affirmative  defense.  That 
which  he  pleaded  and  sought  to  prove  was 
that  the  money  was  lost  witliout  his  fault, 
-and  through  an  event  for  which  he  was  alto- 

f ether  blameless.  In  other  words,  he  was 
onnd  to  show  that  he  did  his  duty  fully  and 
faithfully,  and  without  negligence  or  mis- 
eondiicX,  so  that  the  resultant  loss  was  not 
his,  but  must  Justly  fall  upon  the  plaintiff. 
Umnin  v.  Brooks,  94  N.  T.  75 ;  Ouderkirk  t. 
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Oentral  Nat.  Bank,  119  N.  Y.  267.  With 
that  burden  resting  upon  him,  we  must  ex- 
amine his  defense,  and  the  evidence  given  in 
its  support,  and  determine  whetlier  or  not  it 
is  our  duty  to  sustain  the  adverse  conclusion, 
to  reverse  which  he  brings  this  appeal. 

The  trial  court  has  found  that  Post  was 
negligent  in  making  the  loan  upon  the  se- 
curity of  the  certificates  of  stock  taken  as 
collateral,  which  had  been  raised  by  a  forgery 
to  indicate  a  larger  number  of  shares  than 
was  the  actual  truth.  Negligence  is  usually 
a  mixed  ouestion  of  law  and  fact,  and  is 
never  purely  one  of  law,  unless  the  facts  are 
wholly  undisputed,  and  admit  of  no  conflict- 
ing inferences.  Filer  v.  New  York  Gent.  R. 
Go.  49  N.  Y.  47,  10  Am.  Rep.  827.  In  the 
face  of  the  finding  referred  to  we  cannot  re- 
verse this  judgment,  unless  it  clearly  appears 
that  upon  no  possible  view  of  the  facts,  and 
upon  no  inferences  deducible  from  them,  can 
proof  of  negligence  be  found,  or  unless,  in 
reaching  the  result,  some  material  error  in 
the  admission  or  exclusion  of  evidence  has 
affected  the  Judgment  rendered.  The  finding 
of  negligence,  by  its  terms,  rests  upon  three 
omissions.  The  admitted  cause  of  the  loss 
was  a  forgery  of  the  number  of  shares  of  the 
stock  given  as  collateral  on  the  loan,  by  rais- 
ing that  number  in  one  certificate  from  7 
shares  to  70 ;  in  another,  from  8  to  80 ;  and 
in  a  third,  from  3  to  93.  The  certificates 
were  the  genuine  and  lawful  certificates  of 
the  company,  when  issued,  signed,  and  at- 
tested by  the  proper  officers,  and  defective 
only  in  the  forgery  which  raised  the  number 
of  the  shares.  The  loan  was  made  to  Mills, 
Robeson  &  Smith,  who  were  in  good  repute 
and  standing  at  the  time,  but  failed  two 
days  later  for  a  very  large  amount.  The 
trial  court  asserted  Post^s  liability  upon  the 
ground  Uiat  he  took  the  certificates  without 
examination,  without  presenting  them  for 
verification  at  the  oflSce  of  issue  or  of  regis- 
try, and  without  inquiry  as  to  the  solvency 
of  the  borrowing  firm.  Assuming,  as  the 
court  held,  and  as  the  facts  of  the  agency 
appear  to  justify,  that  Post  was  bound  to 
exercise,  in  making  the  loan,  ordinary  care, 
such  as  belonged  to  his  business  as  a  banker, 
and  to  the  duty  he  attempted  to  perform,  we 
must  consider  the  alleged  omissions  upon  the 
facts  disclosed  in  the  record.  In  so  doing, 
we  may  dismiss  the  claim  of  negligence,  as 
inferred  from  the  omission  to  inquire  as  to 
the  solvency  of  the  borrowers.  There  is  no 
proof  that  inquiry  would  or  could  have  de- 
veloped any  different  information  from  that 
which  Post  already  had.  There  is  no  hint  of 
any  unfavorable  rumors  prcc^'ding  the  fail- 
ure, or  of  any  doubt  in  any  quarter  of  the 
solvency  of  the  borrowing  firm ;  but,  on  the 
contrary,  the  undisputed  evidence  is  that  they 
were  reputed  to  be  solvent  and  responsible 
when  the  loan  was  made.  There  is  no  indi- 
cation that  inquiry  would  have  yielded  to 
Post  any  different  information  from  that 
which  he  already  possessed,  or  would  have 
furnished  the  slightest  reason  for  refusing 
the  loan.  There  was  certainly  no  negligence 
in  omitting  a  new  and  further  inquiry.  Nor 
do  I  think  that  ordinary  care  required  Post, 
before  accepting  the  certificates,  to  have  pre* 
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tented  them  for  Terification,  if  there  was 
nothing  on  their  face  calculated  to  arouse 
suspicion.  They  had  been  issued,  as  appears 
by  their  dates,  more  tlian  six  years  before  the 
loan  was  made,  but  had  been  issued  directly 
to  Smith,  who  was  one  of  the  borrowing  firm, 
and  of  course  knew  that  they  were  genuine 
when  the  stock  was  transferred  to  him  on  the 
company's  books.  He  had  executed  the  us- 
ual blank  assignment,  which  enabled  them 
to  pass  from  hand  to  hand,  and  which  had 
been  attested  by  his  firm ;  and  no  suspicion 
could  attach  to  them,  except  upon  a  doubt  of 
Smith's  integrity,  which  no  known  fact  war- 
ranted. There  is  no  proof  that  it  was  ever  a 
habit  or  custom  for  bankers  or  brokers  to 

f^resent  such  certificates  for  verification,  and 
t  is  quite  obvious  that  the  business  methods 
of  Wall  street  do  not  admit  of  such  a  cus- 
tom, suffeest  no  necessity  for  its  existence, 
and  would  be  badly  hindered  and  hampered 
by  such  a  regulation ;  so  that  I  am  of  opinion 
that  in  ordinary  cases,  and  at  least  where  the 
ofi^cial  signatures  are  genuine,  and  nothing 
in  the  b^y  of  the  certificates  reasonably 
awakens  suspicion,  it  is  not  evidence  of  neg- 
ligence that  the  stock  was  taken  as  ool  lateral, 
without  verification,  at  the  company's  oflSce. 
Where  there  is  nothing  in  the  surrounding 
facts  or  on  the  face  of  the  paper  to  create  a 
doubt,  it  would  be  an  instance  of  great  and 
extraordinary  care  to  present  them  K>r  verifi- 
cation, and  much  beyond  the  degree  of  dili- 
gence required  of  Post,  in  the  present  case. 
There  remains  only  the  alleged  omission  to 
give  the  certificates  a  reasonable  examina- 
tion. I  am  inclined  to  regard  that  question 
as  sufiicientl  V  debatable  to  prevent  our  treat- 
ing it  wholly  as  a  question  of  law.  And 
that  is  true  partly  b^use  of  some  serious 
conflict  in  the  testimony,  but  mainly  because 
of  the  inherent  character  of  the  'inquiry, 
which  is  much  more  one  of  fact  than  of  law. 
The  evidence  fairly  indicates  that  Post  per- 
sonally never  saw  the  certificates  when  the 
loan  was  made.  In  all  his  correspondence 
with  Isham,  and  when  standing  on  his  de- 
fense, he  made  no  such  claim,  but  himself 
■aid  he  trusted  too  much  to  his  clerks.  Is- 
ham, in  one  of  his  letters,  reminds  Poet  of 
his  having  made  that  remark,  and  the  latter 
does  not  dispute  it.  And  as  matter  of  fact 
the  loan  was  negotiated  and  consummated  by 
his  managing  clerk.  Shephard.  who  was  fully 
examined  as  a  witness,  and  did  not  claim  or 
pretend  that  he  showed  the  certificates  to  Post 
at  all.  But  Shephard  was  not  incompetent. 
Enough  appears  in  the  evidence  to  indicate 
that  he  possessed  the  necessary  skill  and 
knowledge  to  properly  perform  the  duty  as- 
signed to  him.  He  held  a  responsible  posi- 
tion in  Po6t*8  office,  had  an  extensive  and 
valuable  experience,  succeeded  to  Post's  bus- 
iness on  his  death,  and  testifies  that  be  was 
familiar  with,  and  had  handled,  very  manv 
of  the  certificates  of  the  company  whose  stock 
was  taken  as  col  1  ateral.  We  are  not  j  usti  fied 
in  saving  that  he  did  not  examine  the  forged 
certificates  at  all,  and  the  finding  of  the  trial 
court  cannot  mean  that.  What  it  must  mean, 
in  view  of  the  facts,  is  that  he  gave  them  no 
close  and  careful  scrutiny.  He  does  not  pre- 
tend tiiat  he  did.    He  says  only  that  they 
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were  brought  to  him  by  the  messenger  of  tli^ 
borrower,  and  that  he  took  them,  and  gaver 
Post's  check  in  exchange.     Undoubtedly,  her 
recognized  the  familiar  signatures,  and  noted' 
the  number  of  shares  represented ;  but  there? 
was  nothing  like  careful  scrutiny  or  exam- 
ination, but  unhesitating  trust  in  the  honesty 
of  the  borrowers.     I  cannot  say,  as  matter  of 
law,  that  such  was  the  full  measure  of  hi» 
duty,  and  that  he  did  not  hastily  withhold 
more  or  less  of  the  very  skill  and  knowledge- 
upon  which  Isham  relied  in  selecting  Post 
to  loan  for  him  the  money.     The  answer  mader 
would  be  sufficient,  if  it  had  been  proved. 
That  answer  is  that  the  forgery  was  so  skill- 
fully and  deftly  executed  that  no  ordinary 
skill,   exercised  upon  a  reasonable  examina- 
tion, would  have  disclosed  the  fraud,  or  evei» 
aroused  suspicion.     But  we  do  not  know  that. 
The  certificates  themselves  were  before  the 
trial  Judge,  and  what  inference  he  drew  from 
their  inspection  we  cannot  say.    What  w» 
do  know  is  that  one  of  them,  raised  from  $ 
to  98,  was  so  skillfully  changed  that  when 
Shephard  and  isham  examined  it  critically, 
after  knowledge  of  the  forgery,  the  latter 
thought  it  genuine.  What  Shephard  thought, 
he  did  not  tell  us,  and  omitted  to  say  that 
what  would  have  deceived  the  inexperience- 
of  Isham  would  also  have  deceived  him.    Bat 
at  this  stage  of  the  case  the  defendant  realizedf 
the  necessity  of  proof  that  the  forgery  wa» 
deft  enough  to  deceive  the  skill  and  knowl- 
edge of  any  ordinary  banker  dealing  in  suclk 
securities.     As  I  look  at  it,  the  point  had  be- 
come vital  to  the  defense.    If  a  fair  and  rea- 
sonable examination  of  the  papers,   in  the- 
room  of  a  hurried  and  momentanr  glance* 
would  have  disclosed  the  fraud  to  the  skilled 
eye  of  an  experienced  banker,  or  awakened 
a  suspicion  which  would  have  It  d  to  a  verifi- 
cation, then  I  think  a  finding  of  negligence- 
would  be  Justified.     But  if,  on  the  contrary, 
the  forgery  was  such  as  to  deceive  any  rea- 
sonable scrutiny  of  a  fairly  prudent  blanker, 
knowing  the  signatures,  but  not  suspecting^ 
fraud  in  the  body  of  the  instruments,  theib 
scrutiny  would  have  done  no  good,  and  the- 
deception  suffered  would  be  excusable.    Just 
that  the  defendant  sought  to  prove  In  two 
ways.    He  offered  to  show — First,  that  ho 
himself  had  loaned  $50,000  of  his  own  money 
to  the  same  borrowers,  accepting  in  part 
similar  raised  collateral ;  and,   second,  that 
for  several  years  the  same  identical  raised 
certificates  had  been  given  and  received  oi^ 
the  street  as  collateral  for  loans,  and  deceived 
the  skill  and  care  of  a  great  number  or 
bankers  and  brokers,  who  took  and  held  then) 
without  suspicion.     Both  offers  of  proof  were- 
refused,  ana  the  evidence  excluded.    I  think 
that  was  error.    The  proof  would  have  shown, 
at  leafit,  the  character  of  the  forgery,  and 
that  Shephard  was  not  In  fault  for  not  dis- 
closing it.    It  would  have  established  Post'a 
absolute  good  faith  in  the  transaction,  and 
that  he  took  the  aame  care  of  Isham's  moner 
as  of  his  own.    Of  course,   it  was  not  ad- 
missible to  show  merely  that  some  other» 
were  no  more  prudent  than  Post,  or  that  his 
own  fault  was  less  because  they  did  the  same ; 
but  it  was  admissible  to  prove  that  Shepharo 
was  deceived  by  a  forgery  lo  perfect  and  skill- 
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fal  tbat  it  escaped,  for  yean,  the  vigilanoe 
of  the  street  W  i  th  that  fact  In  the  case  added 
to  what  already  appears,  I  should  deem  the 
defense  sufficiently  established.  It  was  ob- 
jected to  this  olTercd  evidence  that  it  might 
involve  an  examination  of  each  separate  trans- 
action with  others.  That  was  not  proposed 
or  neceasarr.  The  witness  testifying  was 
Watson,  ue  had  been  the  clerk  of  Mills, 
Robeson  A  Smith  for  eleven  years,  and  had 
charice  of  all  their  loon  business.  The  offer 
was  to  prove  by  him  that  for  years  these 
raised  certificates  had  been  used  on  tlie  street 
as  collateral  for  loans  without  a  suspicion  on 
his  part,  and  baffling  the  skill  and  knowledge 
of  banka,  brokers,  and  business  firms  of  ex- 
perience and  reputation.  It  seems  to  me,  if 
that  is  the  truth,  tbat  no  fact  could  more  con- 
clusively establish  the  perfection  of  the  for- 
gery, and  more  completely  excuse  and  justify 
the  f ai  1  ure  of  Bhephard  to  discover  i t.  What 
was  permitted  to  be  proved  makes  the  ex- 
istence of  such  a  fact  quite  probable.  The 
.  certificate  raised  from  8  to  98  was  well  enough 
done  to  have  deceived  Isham ;  and,  as  to  the 
others,  ft  was  much  easier  to  change  7  to  70 
and  8  to  80  without  attracting  notice.  If  this 
occurrence  has  disclosed  a  new  danger  in  the 
business  methods  of  the  stock  market,  it  may 
serve  at  least  as  a  warning,  and  tend  to  make 
more  deliberate  inspection  and  closer  scru- 
tiny an  ordinary  duty.  The  judgment  should 
be  reversed,  and  a  new  trial  granted  ;  costs  to 
abide  the  event. 

Judgment  reverted. 

All  ooncor,  except  Bartlett,  J,,  not  sit- 
ting. 
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1.  ForeligB  eorpoimtliiiia  are  Inelnded 

witbiD  the  Laws  of  1866  requlrloir  aMeasment  on 
all  moneys  invested  in  bustneasbir  nonresidents. 

t.  Oebtfl  cannot  be  dedneted  ttaea 
^  ftinds  inwested  hf^  nonresidents  under 
Laws  186ft,  cbap.  87,  providing  for  ttie  taxation  of 
ftinds  Invested  in  business  by  nonresidents  al- 
thouirb  It  says  they  shall  be  assessed  on  funds 
Invested  '"the  same  as  if  they  were  residents.** 

(January  tt,  18M.) 

APPEAL  by  relator  from  an  order  of  the 
Qeneral  Term  of  the  Supreme  Court, 
First  Department,  affirming  an  order  of  the 
SpeciiJ  Term  dismissin/r  a  writ  of  certiorari 
sued  out  to  review  the  refusal  of  the  tax  com- 
missioners to  deduct  indebtedness  from  tbe 
personal  property  assessed  to  relator  for  tbe 
purpose  of  taxation.  Afflrmed, 
The  facts  are  stated  in  the  opinion. 


t     Mr,  L.  C.  Waehner,  for  appellant: 

The  relator  is  organized  under  tbe  laws  of 
tbe  state  of  New  Jersey,  and  that  state  is  there- 
fore Its  domicil,  and  it  ft  a  nonresident. 

Foreign  corporations  are  comprehended 
within  the  words  "persons  and  associations"^ 
in  tbe  Act  of  1855. 

PeapU  V.  MeTjean,  80  N.  Y.  259;  BriUs^ 
Commercial  L.  Ins.  Co.  ▼.  Tax  Comtnimoners, 
1  Ke^es,  808. 

This  is  the  only  statute  regulating  the  taxa- 
tion of  foreign  corporations  Tor  local  purposes, 
and  therein  alone  must  be  found  tbe  power 
and  method  of  assessing  and  taxing  them. 

People  V.  JlicLean.eupra;  BtopUf,  Taaf 
Commieeianeri,  28  N.  Y.  242. 

The  basis — and  the  only  basis — for  assess- 
ment and  taxations  under  the  act  is  "on  alt 
sums  invested  in  any  manner  in  aaid  busi- 
nesa." 

People  V.  Wemple,  188  N.  Y.  828. 

In  the  enumeration  of  the  kind  of  property 
which  is  taxable  tbe  court  speaks  of  tan^Eible- 
property  (^'thiogs");  and  so  it  was  also  held  in 
People  V.  EquiiaJble  Trust  Co.  of  New  London, 
96  N.  Y.  898,  tbat  * 'nonresidents,  property 
having  no  legal  situs  here  and  business  not 
carried  on  here  are  not  the  subject  of  taxation 
here." 

People  ▼.  Campbell  20  L.  R.  A.  458,  188  N. 
Y.  548;  Be  Swijfs  Estate,  18  L.  R.  A.  709^ 
187  N.  Y.  84. 

Debts  and  choses  in  action  follow  the  domi> 
oil  of  the  owner. 

People  V.  Tax  Commissioners,  28  N.  Y.  224;. 
People  V.  Tax  Commissioners,  58  N.  Y.  246;. 
Be  Swift's  Estate,  supra. 

The  tax  commissioners,  therefore,  have  na 
concern  with  and  no  power  to  inquire  as  to  the 
debts,  choses  in  actions,  or  any  property  be- 
longing to  the  relator,  not  having  a  legal  situs^ 
here  for  the  purpose  of  estimating  its  taxable 
property.  The  assessors  have  to  do  with  the 
sums  invested  here,  nothing  else. 

People  V.  McLean,  supra. 

The  statute  preBcrit>es  that  the  assessment 
shall  be  "the  same  as  if  they  were  residents  of 
this  state."  And  the  rule  of  assessing  resi- 
dents upon  their  personal  property  is  "the  full 
value  of  all  tbe  taxable  personal  property 
owned  by  them  after  deducting  the  Just  debts 
owing  by  them." 

1  &v.  8tat  891;  People  v.  Ferguson,  88  N. 
Y.  89. 

Full  effect  must  be  given  to  the  langusge  of 
the  legislature  and  a  meaning  must  be  sought 
for  each  word. 

Potter's  Dwarr.  Stat.  197.  200-219;  Me- 
Cluskey  v.  Cromwell,  11  N.  Y.  598;  People  v. 
MatseU,  94  N.  Y.  179. 

Tbe  basis  of  taxation  in  the  case  of  foreign^ 
corporations  can  only  be  the  tansrible  property 
here  tbat  alone  is  anorded  govemmeotal  pro- 
tection; whereas  the  resident  enjoys  such  pro* 
tection  over  all  his  personal  property  (except 
only  such  as  has  a  definite  situs  and  is  taxable 
out  of  the  state). 

Be  Swiff s  Estate,  supra. 


Norn.— ^berigbtof  a  nonresideot  to  deduction 
of  debts  from  the  amount  of  property  in  tbe  state 
in  order  to  obtain  tbe  amount  of  taxable  property 
ii.altboasb  bere  decided  with  referenoe  to  tbe 
liwsof  New  York,  a  question  which  is  important 
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m  otber  states  under  statutes  more  or  less  similar, 
and  under  which  the  above  decision  wlli  most 
likely  be  followed  unless  the  right  to  exemptton 
is  unmistakably  expressed. 


See  alflo  29  L.  R.  A.  393. 
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The  statute  does  not  provide  that  ia  case  a 
foreigner  invests  all  his  personal  estate  here, 
he  shall  be  entitled  todedact  all  his  debts,  and 
when  he  invests  a  part^e  shall  be  entitled  to  a 
Hieduction  of  only  a  proportionate  amount  of 
his  debts. 

People  V.  Wemple,  188  N.  Y.  885. 

Messrs.  David  J.  Dean  and  George  S. 
Coleman,  wiih  Mr.  WUliaoi  H«  Clark, 
lor  respondents: 

Under  the  scheme  of  the  statute  for  the  tax- 
•ation  of  nonresident  persons  and  corporations, 
no  deduction  for  debts,  from  the  amount  of 
•capital  invested  in  business  of  the  state  of  New 
York,  is  authorized. 

In  the  absence  of  proof  to  the  contrary  the 
•court  will  assume  that  the  laws  of  New  Jersey 
with  respect  to  the  assessment  and  taxation  of 
property  are  the  same  as  the  laws  of  New 
York. 

People  ▼.  Tax  Commimanere,  4  Hnn,  596. 

The  Statute  of  1855  comprehends  only  a 
scheme  by  which  the  capital  in  this  state  shall 
be  reached  for  the  purposes  of  taxation,  and  to 
accomplish  that  purpose  it  is  not  necessary  that 
the  assessors  should  ascertain  the  general  in- 
debtedness of  the  relator. 

People  V.  Toji  Commissioners,  28  N.  Y.  224; 
WiUiams  v.  Wai/ne  County  Suprs.  78  N.  Y.  661. 


J,,  delivered  the  opinion  of 
the  court: 

The  relator  complains  of  the  amount  of  its 
assessment  for  purposes  of  taxation,  because, 
as  is  alleged,  its  indebtedness  was  not  de- 
ducted therefrom  by  defendants.  It  is  a 
foreign  corporation,  having,  according  to  the 
affidavit  made  by  its  president,  a  principal 
office  at  76  Montgomery  street,  Jersey  City, 
N.  J.,  in  which  state  it  was  organized  under 
the  laws  thereof.  Its  office  in  New  York  city 
is  stated  to  be  at  116  Reade  street.  It  also 
appeared  by  the  affidavit  that  the  company 
was  organized  with  a  nominal  capital  of 
$3,000,000,  of  which  $2,500,000  had  been  is- 
sued, $100,000  for  cash,  and  the  rest  for  prop- 
erty consisting  of  merchandise,  trademarks, 
good  will,  etc.  On  January  11,  1892,  it 
owned  merchandise  within  the  state,  ex- 
clusive of  imported  goods  in  original  pack- 
ages, of  $500,000  in  amount.  It  also  had 
accounts  and  bills  receivable  owing  to  it 
within  the  state  of  New  York  of  about  $200,- 
OOO,  cash  in  bank  about  $20,000,  and  other 
personal  property  in  the  state  of  about 
$50,000,  or  a  total  of  $750,000.  It  owed  on 
the  day  above  named,  in  New  York  city, 
open  accounts  of  about  $150,000,  and  bills 
payable  $1,068,904.42,  or  a  total  indebted- 
ness of  $1,218,904.42.  It  was  further  stated 
in  the  affidavit  that  the  balance  of  the  capital 
was  employed  outdide  the  city  of  New  York, 
principally  in  the  form  of  accounts  receiv- 
able, amounting  to  about  $1,400,000.  The 
tax  commissioners  assessed  the  personal  prop- 
erty of  the  relator  at  the  sum  of  500,000,  after 
hearing  the  relator  and  considering  its  de- 
mands; and  they  decided  that  sum  to  be 
just,  and  the  amount  for  which  the  personal 
estate  of  the  relator  was  lawfully  assessable 
for  the  vear.  The  relator  claimed  that  the 
indebteoneaa  above  set  out  should  be  deducted 
from  the  sum  of  $750,000,  which  it  stoted 
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was  the  utmost  amount  of  its  property  that 
could  under  any  circumstances  be  regarded 
as  invested  in  anv  manner  in  business  in  this 
state,  and  that,  if  such  deduction  were  al- 
lowed, there  was  no  sum  remaining  upon 
which  to  make  anv  assessment.  Objection 
was  made  by  it  to  the  addition  of  any  part  of 
the  above-named  sum  of  $1,400,000  to  the 
sum  of  $750,000,  because,  as  it  alleged,  the 
former  sum  was  employed  outside  the  cihr  of 
New  York,  and  was  principally  in  the  K>rm 
of  accounts  receivable.  The  claim  was  that, 
as  to  such  accounts,  they  had  no  situs  in  and 
of  themselves,  and  were  mere  choses  in  ac- 
tion, and  took  in  law  the  situs  of  their  owner, 
and  that  situs  was  its  domicil  in  New 
Jersey.  It  was,  therefore,  urged  that  no 
part  of  such  sum  could  be  regarded  as  in- 
vested in  any  manner  in  the  business  of  the 
relator  in  the  city  of  New  York. 

Prior  to  1855,  great  numbers  of  persons 
doing  business  in  this  state,  and  having  large 
amounts  of  moneys  invested  within  Its  bor- 
ders, nevertheless  chose  to  reside  just  outside 
its  confines.  Although  these  persons  were 
nonresidents  of  the  state,  yet  tiiey  came  daily 
within  its  boundaries  for  the  purpose  of  do- 
ing business  here,  and  had  here  large  amounts 
of  capital  invested  in  their  business ;  and  yet, 
under  our  laws,  they  could  not  be  reached 
for  taxation.  Their  names  could  not  be  put 
upon  an  assessment  roll,  because  they  did 
not  reside  in  any  town  or  ward  where  an  as- 
sessment could  be  made;  and  they  had  no 
agents  or  trustees  who  resided  in  the  state, 
against  whom  any  assessment  on  aooount  of 
such  property  could  be  made.  To  reach  the 
nonresident  for  the  purpose  of  subjecting 
such  property  to  taxation  was  the  object  of 
the  Act,  chapter  87  of  the  Laws  of  1855.  People 
▼.  Tax  Commissioners,  28  N.  Y.  224.  Section 
1  of  the  Act  reads  as  follows:  *'A11  persons 
and  associations  doing  business  In  tne  state  of 
New  York  as  merchants,  bankers,  or  other- 
wise, eitheras  principals  or  partners,  whether 
special  or  otherwise,  and  not  residents  of 
this  state,  shall  be  assessed  and  taxed  on  all 
sums  invested  in  any  manner  in  said  busi- 
ness, the  same  as  if  they  were  residents  of  this 
state,  and  said  taxes  shall  be  collected  from 
the  propert]^  of  the  firms,  persons,  or  associa- 
tions to  which  they  severally  belong."  We 
are  of  the  opinion  that  this  act  does  not  con- 
template the  deduction  of  debts  from  the 
sums  invest^  in  this  state  by  nonresidents. 
As  the  person  Is  a  nonresident,  it  is  to  be 
assumed  that  he  will,  at  the  place  of  his 
domicil,  have  all  of  what  might  be  termed 
his  ^equities"  adjusted,  and  that,  if  entitled 
to  it  anywhere,  it  will  be  at  such  domicil 
that  he  will  claim  and  be  allowed  the  right 
to  have  such  deduction.  In  his  case  the  Stat- 
ute of  1855  seizes  upon  the  certain,  specific 
sum  which  he  has  here  invested  in  the  busi- 
ness carried  on  by  him,  and  that  sum  is  to 
be  assessed  and  tax^  the  same  as  if  the  i>er- 
son  were  a  resident  of  the  state.  In  using 
the  expression,  ''the  same  as  if  they  were 
residents  of  this  state,  **  we  do  not  think  it 
was  intended  that  exceptions  were  to  be  al- 
lowed here  the  same  as  if  the  party  were  a 
resident,  or  that  deductions  from  the  sum 
thus  invested  should  be  made  m  if  that  were 
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the  case.  It  meant,  as  it  seems  to  us,  that 
the  sum  invested  in  any  manner  in  business 
in  this  state  should  be  assessed  in  the  same 
manner  and  form  as  a  resident  would  be  as- 
sessed. Foreign  corporations  are  included 
within  the  terms  of  the  Act  of  1855.  British 
Onnmereial  L.  Ins.  Co,  y.  Tax  Gommissianers, 
1  Eejes,  SU3,  cited  in  Pieople  v.  McLean,  80 
T^.  Y.  254,  259.  Hence  it  was  said  that  a 
foreign  corporation  doing  business  in  New 
York  was  properly  taxable  in  the  city  of 
New  York,  where  its  principal  place  of 
hasiness  or  office  of  the  agency  existed.  And 
in  this  last-cited  case,  in  80  N.  Y. ,  it  is  said 
that  the  Act  of  1855  points  out  the  mode  of 
taxation,  viz.,  ''the  same  as  if  they  were 
residents  of  this  state ;"  and,  in  referring  to 
the  mode  of  taxing  a  resident  corporation,  it 
is  found  that  it  is  to  be  taxed  in  tlie  town  or 
ward  where  it  has  a  principal  office  or  place 
for  the  transaction  of  its  flnanciul  coDcerns. 
The  foreign  corporation  is  not  to  be  taxed  in 
All  things  the  same  as  if  it  were  a  resident, 
hecause  the  statute  expres-sly  provides  that  it 
is  only  to  be  taxed  for  the' sum  invested  in 
business  in  this  state,  and,  in  order  to  tax  it 
upon  that  sum  no  indebtedness  should  be  al- 
lowed. Tlic  percentage,  the  form,  the  mode 
of  tiie  assessment  and  taxation  upon  the 
specific  sum  invested  in  business  in  this  state 
are  to  be  the  same  as  if  the  person  were  a 
resident ;  but  inasmuch  as  all  the  subjects 
of  assessment  against  a  nonresident  are  not 
within  the  jurisdiction  of  the  state,  but  only 
the  sum  here  invested,  it  is  plain  that  it  was 
never  contemplated  by  the  legislature  that 
such  nonresident  should  have  the  right  to 
make  deductions  from  the  sum  by  reason  of 
debcs,  while  the  taxing  authorities  would 
have  no  right  to  balance  such  deductions  by 
an  assessment  of  other  property  of  the  non- 
resident not  situated  w^ithin  the  state.  The 
resident  has  no  right  to  deduct  his  indebted- 
ness from  any  specific  piece  of  personal  prop- 
erty, or  from  any  special  chose  in  action. 
In  a  general  way,  it  may  be  said  that  he  is 
to  be  charged  with  all  his  personal  prop- 
erty, and  from  that  total  he  may  deduct  his 
debts.  Tins  cannot  be  done  in  the  case  of  a 
nonresident,  although  it  may  (as  we  may  as- 
sume) be  done  at  his  domicil.  All  we  are 
to  do  is  to  assess  and  tax  the  sum  here  in- 
vested ;  and  the  equities  must,  as  we  have 
said,  be  adjusted  at  the  domicil  of  the  per- 
son. The  assessment  of  a  domestic  corpora- 
tion is  made  after  a  deduction  for  debts, 
because  its  capital  and  surplus  are  to  be  as- 
se^ed  at  their  actual  value,  which  cannot  be 
arrived  at  without  considerinir  and  deduct- 
ing debts.  A  foreign  corporation  is  not  to  be 
thus  taxed,  and  no  inquiry  is  made  as  to  the 
actual  value  of  such  capital  or  surplus,  and, 
as  such  value  is  not  to  be  assessed  or  taxed, 
the  debts  should  not  be  deducted  from  spe- 
cific property  here  invested.  The  relator 
having  no  right  to  deduct  its  debts  from  the 
sum  it  had  invested  in  its  business  here. 
It  is  unnecessary  to  discuss  the  question 
whether  the  amount  of  the  debts  due  it  should 
he  regarded  as  any  part  of  the  sum  Invested 
in  its  business  in  this  state,  because  the  sum 
assessed  by  the  defendants  is  less  than  the 
amount  which  the  affidavit  of  the  president 


of  the  relator  shows  was  invested  in  its  busi- 
ness in  this  state  at  the  time  of  such  assess- 
ment, excl  usi  ve  of  those  accounts.  The  order 
of  the  general  term  should  therefore  be  af- 
firmed, with  costs. 

Order  affirmed. 

All  concur. 


In  the  Matter  of  the  Judicial  Settlement  of  the 
Accounts  of  Sara  N.  WORTHINGTON  ei 
al,f  Exrs.,  etc.,  of  Henry  R.  Worthington^ 
Deceased. 

an  N.  Y.  «.) 

1.  Anaaslfi^Bieiitbyaneaceeatorbefbre 
bis  aecountlngf  of  his  oommissioiis  Is 
void  as  contrary  to  public  policy,  since  when 
tho  hope  of  compeDsatlon  is  crone,  a  strong  moeo- 
tive  to  diligence  and  zeal  is  wanting  and  the 
temptation  to  be  content  with  a  lax  or  perf  un<v 
tory  administration  of  the  trust  becomes  mors 
persuasive. 

8«  An  assignee  of  the  commissions  of 
SA  executor  has  no  snish  vested  title* 
le^^al  or  equitable*  to  any  share  or  interest 
in  the  assets  of  the  estate  to  be  distributed  upon 
tbe  account  as  confers  upon  him  the  right  to  be 
made  a  party  to  the  proceedings  or  to  be  heard 
upon  a  settlement  and  entry  of  the  decree. 

(January  lA,  1894.) 

APPEAL  by  petitioner  from  an  order  of  ths 
General  Term  of  the  Supreme  Court,  Sec- 
ond  Department,  affirming  an  order  of  the  sur- 
rogate of  Westchester  County  denying  his  peti- 
tion to  open  the  decree  settling  tbe  accounts  of 
the  executors  of  Henry  R.  Worthingion,  de- 
ceased, in  order  to  permit  him  to  make  claim  to 
commissions  alleged  to  have  been  eained  by 
one  of  the  executors  and  assigned  to  the  pe- 
titioner.   Afflrmed, 

The  facts  snfTlciently  appear  in  the  opinion. 

Mr.  Alexander  V.  Campbell*  for  ap- 
pellant: 

The  surrogate's  holding  that  if  an  executor 
for  any  reason  fails  to  complete  his  duties, 
"whether  he  resigns,  dies,  or  is  removed  for 
cause,  no  commissions  can  be  idlowed"  was 
error. 

lie  Janes,  4  Sandf.  Ch.  615.  7  L.  ed.  1229; 
Wheelright  v.  Rhoades,  28  Hun,  60;  Be  Allen, 
29  Hun,  9;  Be  Baker,  85  Hun.  272;  Be  Hayden, 
54  Hun,  197;  WeUing  v.  Welling,  8  Dem.  511. 

The  executors'  commissions  were  assignable. 

The  surrogate  erred  in  holding  that  tbe  pe- 
titioner was  not  a  '*  person  interested."  under 
§  2514,  subsec.  11,  and  so  not  entitled  to  be 
cited,  nor  to  make  himself  a  party  under  Code, 
§  2731. 

Code  Civ.  Proc.  §  2514,  subsec.  11. 

Mr.  William  A«  Jennert  for  respondents: 

The  petitioner  has  no  standing  in  court  in 
this  proceeding  or  right  to  interfere  with  the 
executors'  accounts  or  decree  settling  them. 

NOTV.— The  rule  that  an  assigrnment  of  unearned 
salary  of  a  public  officer  cannot  be  lawfully  made, 
which  Is  strongly  illustrated  in  Statu  v.  Wililanison 
(Mo.)  21  L.  H.  A.  827,  and  shown  also  in  Schwenk  v. 
Wyckoff  (S.  J.  Eq.)  OL.  B.  A.  221,  and  Bowery  Nat. 
Bank  v.  Wilson  (N.  Y.)  9  L.  R.  A.  70S.  and  note^  is 
here  extended  to  tbe  case  of  an  executor  as  to 
I  which  the  dedsion  seems  to  be  a  new  one. 
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His  status,  at  most,  was  that  of  an  alleged 
creditor  of  a  removed  and  deceased  ezecuior, 
holding  an  assign  meat  of  the  latter's  claim  to 
oommfisioDS. 

By  Code,  §  2780,  only  a  "  party  may  contest 
the  account  with  respect  to  a  matter  affecting 
his  interest  in  the  settlement  and  distribution 
of  the  estate." 

This  assignment  was,  and  oould  be,  to  the 
petitioner  as  security  merely  for  Harry's  al- 
kged  debt  to  him. 

The  petitioner's  claim,  if  be  has  any.  Is 
•gainst  the  estate  of  fiarry  F.  Wortbington, 
by  whom  he  was  employed.    That  claim  the 

getitioner  has  never  attempted  to  establish.  If 
e  had  no  valid  claim  sgaiost  Harry  F.  be  has 
no  interest  in  any  commissions  to  which  Harry 
F.  might  have  been  entitled. 

Harry  F.  Wortbington  was  not  entitled  to 
any  commissions  upon  the  corpus  of  the  estate, 
he  having  been  removed  before  the  final  ex- 
ecution of  the  duties  imposed  upon  the  exec- 
utors by  the  will. 

Se  JoTUi,  4  Sandf.  Ch.  616,  7  L.  ed.  1229; 
Be  Allen,  29  Hun.  7;  Be  Hayden,  54  Hun,  197. 

The  commissions  of  an  executor  are  not  as- 
eigoable,  and  an  instrument  purporting  to  as- 
sign the  same  is  void. 

Wkeelright  v.  Bhoadet,  28  Hun,  67;  Red- 
field's  Surrogate  Practice,  p.  781;  Be  Hapden, 
eupra;  Be  Saniee,  81  Hun,  119. 

It  is  against  public  policy  that  an  executor 
ehould  assign  his  commissions  in  advance  of 
their  being  ascertained,  fixed,  and  allowed  to 
him. 

It  has  been  frequently  held  that  the  assign- 
ment of  the  salary  or  fees  of  a  public  officer  is 
void  as  against  public  policy. 

Code  of  CivU  Procedure,  g  1910;  Bowery 
Nat.  Bank  v.  WiUon,  9  L.  R.  A.  706,  122  N. 
Y.  478;  Blise  v.  Lamenee,  68  N.  T.  442,  17 
Am.  Rep.  278;  Tajt  v.  Marsily.  120  N.  T.  474; 
Lawrence  v.  Towneend,  88  N.  T.  24;  Piatt  v. 
Piatt,  106  N.  T.  488;  Decker  v.  Saltzman,  59  N. 
Y.  275;  Daly  v.  iiStetson,  22  Jones  &  S.  202; 
Z(tbr%skie  v.  Smith,  18  N.  Y.  822,  64  Am.  Dec. 
661;  Lamphere  v.  Hall,  26  How.  Pr.  609; 
Brooks  V.  Hanford,  16  Abb.  Pr.  842. 

Every  reason  forbiddiDfi:  the  assignment  by 
a  sheriff  of  his  fees  is  equally  cogeot  against 
allowing  an  executor  to  assli^n  his  expected 
commissions,  especially  when  the  latter's  com- 
missions are  payable  only  upon  and  for  the 
faithful  rendition  of  the  services. 

Abbot  V.  American  Hard  Bvbber  Oo.  88  Barb. 
678;  Ten  Eyek  v.  Oraig,  62  N.  Y.  406;  Moore 
▼.  Moore,  6  N.  Y.  256;  Ackermann  v.  Emott, 
4  Barb.  626. 

Per  Curiam: 

This  appeal  has  been  taken  from  an  order 
of  the  general  term  affirming  an  order  of  the 
surrogate  refusing  to  open  and  modify  a  de- 
cree entered  upon  Che  final  judicial  settle- 
ment of  the  accounts  of  the  surviving  exec 
utors  of  the  will  of  Henry  R.  Wortbington, 
deceased.  The  appellant  claims  no  other 
interest  in  the  estate  of  the  decedent  than  that 
derived  from  an  assignment  by  one  of  the 
executors  of  his  commissions.  This  executor 
was  subsequent Iv  declared  a  lunatic,  and  re- 
moved for  mental  incapacity,  and  died  before 
the  remaining  executors  hacl  rendered  an  ac 
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count.  The  executrix  of  the  nmoved  and 
deceased  executor  was  made  a  party  to  tiie 
accounting,  and  the  surrogate  rendered  a  de- 
cree in  which  it  was,  among  other  things, 
adjudged  that  the  removed  executor  was  not 
entitled  to  commissions  because  he  took  no- 
part  in  the  management  of  the  estate,  or  in 
the  making  and  keeping  of  the  accounts  of 
the  executors.  The  appellant  was  not  cited 
nor  heard  in  this  proceeding,  and  we  think 
It  is  clear  that  he  had  no  such  vested  title, 
either  legal  or  equitable,  to  any  share  or  in- 
terest in  the  assets  or  property  of  the  estate 
to  be  distributed  upon  the  accounting  or  af- 
fected by  it,  as  conferred  upon  him  the  right 
to  be  made  a  party  to  the  proceeding,  or  ta 
be  heard  upon  the  settlement  and  entry  of 
the  decree.  It  may  be  couched  that  the  as- 
signment of  the  commissions  was  made  for  a^ 
good  consideration,  and  that  the  removed  ex- 
ecutor had  actively  participated  for  many 
years  in  the  management  ana  administration 
of  the  estate,  and  that  his  representatives  were 
therefore  entitled  to  some  consideration  upon 
the  final  allowance  of  commissions  by  the 
surrogate.  The  difficultv  in  the  way  of  tb& 
appellant  is  of  another  kind.  Until  ascer- 
tained and  liquidated  at  the  times  and  in  the 
manner  authorized  bv  law,  the  commissions 
are  not  subject  to  the  executor's  disposal, 
but  the  right  to  them  is  inchoate,  and  upon 

¥  rounds    of   public    policy,    unassignable, 
here  is  no  fundamental  distinction  in  thisr 
respect  between  public  and  private  trusts, 
wliere  the  statute  fixes  the  compensation,  and 
prescribes  that  it  shall  not  become  due  and 
payable  until  the  services  have  been  rendered, 
or  at  stated  periods  during  the  term  of  serv- 
ice.    It  is  well  settled  that  a  public  officer 
cannot,  during  his  official  term,  and  before- 
his  salary  or  fees  become  due  and  payable. 
make  a  valid  assignment  of  such  salary  or 
fees.     Bliss  v.  Lawrence,  58  N.  Y.  442,   17 
Am.  Rep.  273 ;  Bowery  Nat.  Bank  v.  Wilson, 
122  N.  Y.  478,  9  L.  R.  A.  706. 

It  is  believed  that  the  efficiency  of  the  serv- 
ice to  be  rendered  depends  upon  the  enforce- 
ment of  such  a  rule.  If  the  emoluments  of 
the  office  might  be  separated  from  it  and 
transferred  to  another,  it  would  leave  the 
duties  of  the  office  as  a  barren  charge  to  be 
borne  by  the  incumbent.  It  is  evident  that 
transfers  of  this  kind  would  not  tend  to  pro- 
mote activity  and  care  in  the  discbarge  of 
official  obi  igations.  The  same  considerations^ 
forbid  the  recognition  of  an  assignment  by 
an  executor  of  his  commissions  in  advance  of 
the  time  prescribed  by  law  for  their  adjust- 
ment and  payment.  When  the  hope  of  com- 
pensation is  gone,  a  strong  incentive  to  dili- 
gence and  zeal  is  wanting,  and  the  temptation 
to  be  content  with  a  lax  or  perfunctory  ad- 
ministration of  the  trust  becomes  more  per- 
suasive. As  the  appellant  failed  to  establish- 
a  valid  title  to  any  interest  in  the  estate  of  the 
decedent,  we  are  not  required  to  consider  the 
other  questions  discussed  upon  the  argument 
of  the  appeal. 

The  order  oj  the  General  Tfrm  must  be  af- 
firmed, with  costs. 

All  concur,  except  BarUeitp  J.,  not  sit^ 
ting. 
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1*  Bofih  eoiidltloiui  ikeed  not  be  diawn 

Id  Older  to  ayoid  a  policy  of  iDSurance  under  a 
clause  making  it  Told  when  ^*Tacaiit  or  unoooa- 
pied."" 

8.   The  words  *'  Taeant  or  onooeiipied  ** 

in  an  Iniuranoe  policy  must  be  oonstrued  with 
respect  to  the  use  and  adaptability  of  the  build- 
tnir  insured. 
8.  Aa  old  eoonter  not  intended  to  be 
■aoived  but  left  far  sale  in  the  inanred 
baildiniip  on  removal  of  the  tenant  who  had 
med  it  f6r  a  oigar  store  and  factory  and  a  few 
bottles  and  Jugs  of  liquor  stored  there  under 
an  arrangement  with  him  without  the  knowl- 
edge of  the  owner  of  the  building  do  not  consti- 
rate  an  occupancy  of  the  building  where  the 
owner  is  seeking  another  tenant. 

4*  AUerinif  or  repMrtng  m  bwllding 
does  not  eonetitute  »n  ooeniiaaey  within 
the  qaeaning  of  an  insurance  policy  which  pro- 
Tides  that  mechanics  may  be  employed  for  a  cer- 
tain number  of  days  in  such  work. 

6«  A  werdiet  i^norin^  the  instmetiong 
of  tbe  eonrt  to  limit  the  recoyery  to  the 
amount  required  to  repair  the  building  and  giv- 
ing the  whole  amount  of  insurance  thereof  will 
be  set  aside. 

(January  S6, 1904.) 

APPEAL  by  defendant  from  a  ludgment  of 
the  Superior  Court  of  Keokuk  in  favor  of 
plaintiff  in  an  action  brought  to  recover  the 
amount  alleged  to  be  dae  on  a  policy  of  fire 
insurance.    JRevened, 
The  facts  suflSciently  appear  in  the  opinion. 
Mr.  Jaaaeg  C.  Dawis  for  appellant. 
Jfr.  J.  F.  Smith  for  appellea 


J.,  dellTered  the  opinion  of  the 
oooit: 

1.  Defendant  company  issued  to  plalntllf 
its  policy  of  insarance  for  the  sum  of  $500 
on  a  frame  store  building  in  the  city  of  Keo- 
kuk, Iowa.  The  policy  insured  the' property 
against  loss  by  fire  from  September  4,  1890, 
to  the  4th  day  of  September,  1891.  On  March 
29,  1891,  the  property  -^as  partially  destroyed 
by  file.  PlaintifF  brings  this  action  to  re- 
cover, claiming  that  the  loss  is  total.  De- 
fendant pleads  a  provision  in  the  policy  that 
if  the  premises  ''be  or  become  vacant  or  un- 
occupied, and  remain  so  for  ten  days,"  the 
policy  shall  be  void.  It  alleges  that  for  more 
than  ten  days  immediately  prior  to  the  fire 
laid  premises  had  become  and  remained  va- 
cant and  unoccupied.  It  also  claims  that  tbe 
Insured  property  was  only  damaged  to  the 
tmount  of  9200.     Other  issues  were  pre- 


sented, as  to  which  no  question  fs  now  made, 
and  they  need  not  be  stated. 

3.  The  provision  of  the  policy  on  which 
the  defense  is  chiefly  based  is :  "  This  entire 
policy,  unless  otherwise  provided  by  agree- 
ment Indorsed  hereon  or  added  hereto,  shall  be 
void  if  a  building  herein  described,  whether 
intended  for  occupancy  by  owner  or  tenant, 
be  or  become  vacant  or  unoccupied,  and  re- 
main so  for  ten  days. "  It  becomes  necessary, 
therefore,  to  determine  when,  in  leffal  con- 
templation, a  building  may  be  said  to  be 
**  vacant  or  unoccupied, "  within  the  meaning 
of  these  words  as  used  in  the  policy.  At  the 
outset  it  will  be  well  to  bear  in  mind  that, 
in  order  to  avoid  liability  under  this  clause 
of  the  policy,  it  is  not  incumbent  on  the  de- 
fendant to  show  that  both  conditions  existed 
for  the  ten  days  immediately  preceding  the 
fire.  It  is  sufficient,  under  tnis  provision  of 
the  policy,  to  defeat  liability,  if  the  build- 
ing was  either  vacant  or  unoccupied  for  the 
required  time,  in  the  absence  of  other  pro- 
visions indorsed  upon  or  added  to  the  policy. 
A  learned  writer  has  said  that  tbe  woras  **  va- 
cant' '  and  **  unoccupied"  are  not  synonymous ; 
that  **  vacant"  means  empty  of  everything 
but  air,  and  that  ''unoccupied''  means  that 
no  one  has  the  actual  use  or  possession  of  the 
premises;  and  it  is  further  said  that  tbe 
words  must  be  construed  with  reference  to 
tbe  kind  of  structure  or  building  insured. 
1  May,  Ins.  g  249a.  It  occurs  to  us  that  these 
words  must  also  be  construed  in  view  of  the 
uses  and  purposes  for  which  the  building  is 
adapted ;  that  is,  as  to  whether  it  is  so  built 
and  arranged  as  to  be  used  as  a  dwelling 
house,  or  a  store  building,  or  a  school -house, 
or  a  structure  fitted  and  adapted  for  use  for 
some  other  purpose.  Webster  defines  "va- 
cant" as  being  "deprived  of  its  contents ;  not 
filled;  empty."  The  same  authority  defines 
"  occupy"  thus :  "  To  take  or  hold  possession 
of ;  or  hold  or  keep  for  use ;  to  possess. "  An- 
other definition  is :  "To  hold  possession  ;  to 
be  an  occupant. "  It  is  said  that  occupancy 
implies  an  actual  use  of  a  dwelling  house  as 
a  awelling  place;  that  the  insurer  has  a 
right,  bv  uie  terms  of  such  a  policy,  to  the 
care  ana  supervision  which  would  be  in- 
volved in  such  an  occupancy.  Banenfant  v. 
American  F.  Ins,  Co,  76  Mich.  658 ;  Shack- 
eiton  v.  Sun  Fire  Office  of  London^  England^ 
56  Mich.  288,  54  Am.  Kep.  879 ;  AehtMrth 
v.  BuUdere  Mut,  F,  In$.  Co,  112  Mass.  422, 
17  Am.  Rep.  117. 

Weidert  v.  State  Ins,  Co,,  19  Or.  261,  was 
a  case  of  insurance  of  a  dwelling  house,  where 
tiie  policy  contained  a  "vacant"  or  "unoc- 
cupied" clause.  It  appeared  that  plaintiff 
moved  out  of  the  house  about  March  20 ;  that 
on  the  next  day  one  McNett  moved  in,  and 
remained  until  the  20th  of  June;  and  after 
that  time,  and  up  to  the  time  of  the  fire, 
plaintiff  or  his  hired  man  visited  the  house 


Kon.— In  oonneotlon  with  the  very  full  review 
of  cam  as  to  vaoanoj  and  nonocoupanoy  of  in- 
•URd  premises  presented  in  the  opinion  of  the 
court  in  the  above  ease,  see  alw  Halpln  v.  Insur> 
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anoe  Oo.  of  North  Amertoa  (N.  Y.)  8  L.  B.  A.  70,  and 
wAt^  and  Continental  Ins.  Co.  v.  ^le  (IndJ  9  In  B» 
A  81,  and  fiote. 


Soe  also  20  L.  R.  A.  313;  48  L.  R.    A.  49. 


{00 


Iowa  Sdf&emb  Cottbt. 


Jan., 


daily,  and  that  some  of  the  members  of  his 
family  were  at  the  house  every  day.  It  was 
held  that  the  house  was  vacant  and  unoccu- 
pied. In  Keith  v.  Quincy  Mul,  F.  Ins.  Co. , 
10  Allen,  228.  the  court  held  that  the  fact 
that  tools  remained  in  a  shop,  and  that  it 
was  visited  daily  by  the  son  of  the  insured, 
did  not  constitute  occupancy ;  that  the  policy 
contemplated  some  practical  use  of  the  build- 
ing. In  Garrigan  v.  Gonneeticut  F.  Ins.  Co. , 
122  Mass.  298,  the  occu{)ant  of  the  house  had 
moved  out,  leaving  in  it  some  of  his  furni- 
ture, and  retaining  the  key  ;  and  the  premises 
were  held  to  be  unoccupied.  In  Herrman  v. 
Merchants  Ins.  Co.,  81  N.  Y.  184,  87  Am. 
Rep.  488,  it  was  held  that  a  dwelling  house 
was  unoccupied  when  no  one  lived  in  it ;  and 
in  Herrman  v.  Adriatic  F.  Ins.  Co.^  85  N. 
Y.  168,  89  Am.  Hep.  644,  the  holding  was 
that  occupancy  contemplated  the  use  of  a 
house  by  human  beings  as  their  customary 
place  of  abode.  In  Cook  v.  Continental  Ins. 
Co.,  70  Mo.  610,  85  Am.  Rep.  488,  the  in- 
sured had  moved  out  of  the  house,  leaving 
some  furniture,  and  leaving  a  man  in  posses- 
sion of  the  house,  and  to  sleep  therein.  He 
abandoned  it,  and  afterwards  the  house  was 
burned,  no  one  being  then  there.  It  was  held 
that  it  was  unoccupied.  In  Watertovm  F. 
Ins.  Co.  V.  Clierry,  84  Va.  72,  the  premises 
insured  consisted  in  part  of  a  dwelling  house. 
The  evidence  showed  that  the  insured  had 
moved  out  of  the  house ;  that  it  was  not  in 
use,  except  that  a  party  bad  put  some  fodder 
in  the  outbuildings;  and  the' buildings  were 
occasionally  visited  by  a  resident  of  the 
neighborhood,  who  had  the  key.  The  build- 
ing was  held  to  be  vacant  and  unoccu- 
'  pied. 

In  Ealpin  v.  Insurance  Co.  of  North  Amer- 
ica, 120  N.  Y.  78,  8  L.  R.  A.  79,  it  was 
held  that  a  building  used  as  a  morocco  fac- 
tory, and  which  was  unused  for  about  six 
months  prior  to  the  fire,  was  unoccupied 
within  the  meaning  and  contemplation  of 
the  parties,  even  though  all  tbe  machinery 
remained  in  the  building,  and  it  was  closed 
and  locked,  and  in  the  hands  of  the  plain- 
tiff's agent  for  rent,  and  he  visited  it  fre- 
quently. The  court  said  "that  to  constitute 
occupancy  of  a  building  used  for  manufact- 
uring purposes  there  must  be  some  use  or 
employment  of  the  property.  Its  use  as  a 
place  of  storage  merely  Is  not  sufficient. 
.  .  .  The  insurer  has  a  right,  by  the  terms 
of  the  policy,  to  the  care  and  supervision 
which  is  involved  in  the  use  of  the  property 
contemplated  by  the  parties  at  tbe  time  of 
entering  into  the  contract.  **  In  Continental 
Ins.  Co.  V.  Kyle,  124  Ind.  182,  9  L.  R.  A. 
81,  a  tenant  moved  out  of  an  insured  dwell- 
ing house  March  26,  after  which  one  who 
had  previously  engaged  the  house  made  some 
repairs  thereon,  and  kept  in  the  house  some 
planes,  and  on  March  80,  put  some  hay  in 
the  stable,  and  buried  some  potatoes  on  the 

£  remises,  intending  to  move  in  on  April  1. 
[arch  81,  the  house  was  destroyed  by  fire, 
and  it  was  held  that  a  policy  conditioned 
against  the  premises  becoming  **  vacant  or 
unoccupied''  was  avoided. 

In  American  Ins.  Co.  v.  Padfield,  78  111. 
169,  it  is  said :    **  A  fair  construction  of  the 
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language  'vacant  and  unoccupied'  is  that  It 
should  be  without  an  occupant, — without  any 
person  living  in  it."  In  Asihworth  v.  Build- 
ers Mut.  Ins.  Co.,  112  Mass.  422,  17  Am. 
Rep.  117,  it  is  said:  "Occupancy,  as  ap- 
plied to  such  buildings  [dwelling  house  and 
barn],  implies  an  actual  use  of  the  house  as 
a  dwelling  place,  and  such  use  of  the  barn 
as  is  ordinarily  incident  to  a  barn,  belong- 
ing to  an  occupied  house,  or  at  least  some- 
thing more  than  a  use  of  it  for  storage."  In 
Farmers  Ins.  Co.  v.  WeUs,  42  Ohio  St.  519. 
the  tenant  moved  out  with  no  intention  of 
returning,  leaving  in  the  premises  a  barrel 
of  corn  and  a  coal-oil  can.  On  the  follow- 
ing night  the  building  burned.  It  was  held 
that  it  was  vacant  or  unoccupied.  In  Sleeper 
V.  New  Hampshire  F,  Ins.  Co.,  56  N.  H.  401, 
the  occupant  of  the  house  removed  to  another 
to(¥n,  tak'ing  his  family,  their  wearing  ap- 
parel, and  part  of  their  furniture.  It  was 
held  that  the  building  was  vacant  and  unoc- 
cupied, even  though  he  may  have  intended 
to  return  in  eight  or  ten  months,  and  left  in 
the  house  a  few  articles  not  necessary  for  his 
present  use.  In  Moore  v.  Phcsnix  Ins.  Co., 
64  N.  H.  140,  it  is  held  that  the  premises 
were  vacant  and  unoccupied  where  the  oc- 
cupant had  removed  therefrom,  though  a 
little  furniture  was  left  in  the  house ;  and  it 
is  also  held  that  the  terms  *' vacancy"  and 
"  nonoccupancv"  are  used  interchangeably, 
and  as  equivalent  in  meaning.  In  Dennison 
V.  Phosnix  Ins.  Co.,  52  Iowa,  457,  a  building 
used  as  a  boarding  house  and  hotel,  which 
had  been  vacated  by  a  tenant,  and  stood 
awaiting  another  occupant,  was  held  vacant 
and  unoccupied.  In  Feshe  v.  Council  Bluffs 
Ins.  Co.,  74  Iowa,  676,  the  tenant  moved  out 
of  a  dwelling  houpe  on  September  26,  and  it 
was  burned  October  1,  following.  The  owner 
lived  a  mile  and  a  half  away,  and  spent  a 
part  of  each  intervening  day  in  examining 
and  cleaning  the  house,  but  did  not  sleep 
there  nights.  Her  father,  who  lived  near  the 
insured  premises,  left  an  axe  and  grub  hoe 
in  the  house  at  night ;  otherwise  it  was  not 
occupied.  It  was  held  tbat  to  all  intents  and 
purposes  the  house  was  vacant  and  unoc- 
cupied. It  was  said:  **There  was  nothing; 
left  or  placed  in  the  house  which  indicated 
an  intent  to  occupy  it  as  a  dwelling  at  any 
time.  It  is  true  it  had  been  rented,  and  a 
tenant  expected  to  take  possession  in  about 
two  weeks  subsequent  to  the  fire;  but  this 
is  immaterial."  In  Snyder  v.  Firemans  Fund 
Ins.  Co. ,  78  Iowa,  146,'  the  tenant  had  moved 
everything  out  of  the  insured  dwelling  house 
except  some  trumpery, — a  box  or  barrel,  a 
cross-cut  saw,  a  pair  of  skates,— and  did  not 
expect  to  return,  and  there  was  no  evidence 
touching  its  future  occupancy.  The  house 
was  destroyed  by  fire  the  next  morning.  Car- 
penters had  been  at  work  repairing  it.  It  was 
held  vacant  or  unoccupied.  In  Sescton  v. 
Hawkeye  Ins.  Co.,  69  Iowa,  99,  the  dwelling 
house  had  been  vacated  by  the  tenant  about 
three  months  prior  to  the  fire.  He  had  left 
therein  two  or  three  jars,  and  two  large  four 
or  five  gallon  jars,  and  a  molasses  keg,  and  a 
table.  It  appears  also  that  plaintiff  had  in 
the  house  some  tools  and  other  things.  It  was 
held  that  the  articles  in  the  house  did  iol 
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oonatiinte  an  oocupaDcy,  and  that  a  verdict 
was  properly  directed  for  defendant. 

Appellee  relies  upon  and  cites  many  cases, 
among  which  we  specially  refer  to  the  follow- 
ing :  'Mc Murray  v.  Capital  Int,  Co.  (Iowa) 
54  N.  W.  Hep.  854,  was  a  case  where  a 
dwelling  house  was  insured  and  it  was 
claimed  that  the  premises  had  become  vacant 
and  unoccupied.  The  facts  were  that  the 
insured  had  been  away  for  several  months, 
working  at  his  trade.  His  wife  and  children 
were  away  temporariljr  on  a  visit  to  her  par- 
ents. The  house  remained  the  home.  None 
of  the  furniture  had  been  removed.  There 
was  no  intention  to  abandon  it  as  a  place  of 
residence.  The  absence  was  for  a  temporary 
purpose  only.  In  Eddy  v.  Hawkeye  Ins,  Go. , 
70  Iowa,  472,  59  Am.  Rep.  444,  the  tenant  had 
removed  from  the  house  on  Tuesday.  The 
fire  occurred  the  following  Friday.  PlaictifT 
was  residing  in  another  house  on  another  part 
of  the  farm;  and  on  the  morning  after  the 
tenant  moved  out  plaintiff  took  possession  of 
the  house,  cleaned  it,  and  prepared  to  move 
in.  Before  the  fire  plaintiff  had  in  part 
moTed  in,  had  placed  therein  carpets,  bed- 
ding and  bedsteads,  cans  of  fruit,  chairs, 
pictures,  mirrors,  stoves,  clothing,  dishes, 
and  a  table,  and  expected  to  be  there  to  re- 
main on  Saturday ;  and  it  was  held  that  the 
house  was  not  vacant  or  unoccupied.  In 
Doud  V.  Citizens  Ins.  Co.,  141  Pa.  47,  the 
provision  in  the  policy  was,  '^if  the  prem- 
ises insured  be  vacated. "  The  tenant  moved 
out,  and  on  the  following  day  the  owner 
was  at  the  house  all  day,  and  then  left, 
and  began  packing  up  preparatory  to  mov- 
ing into  the  house  herself,  and  in  fact  had 
placed  some  things  in  the  house.  She  was 
held  to  be  in  possession,  and  that  the  house 
had  not  been  vacated.  Roe  v.  DweUing  House 
Ins,  Co,,  149  Pa.  94,  was  like  the  Doud 
Case  in  its  facts.  In  Home  Ins,  Co,  v.  Wood, 
47  Kan.  521,  it  was  claimed  that  the  house 
was  unoccupied  within  the  iheaning  of  the 
policy.  The  jury  found  that  the  plaintiff's 
family  was  residing  in  the  house  at  the  time 
it  was  burned,  but  were  temporarily  absent. 
The  evidence  showed  that  tiie  household  goods 
were  all  in  the  house;  that  some  of  them 
had  been  packed ;  that  plaintiff  stayed  in  the 
bouse  everv  night  until  five  days  before  the 
fire,  and  thereafter  slept  at  another  place, 
because  he  was  ill ;  that  he  was  at  the  house 
every  day  up  to  the  day  of  the  fire.  Tlie 
court,  while  expressing  doubts  as  to  whether 
the  building  was  occupied,  held  that,  as  the 
jury  had  so  found,  and  there  was  evidence 
lo  sustain  their  finding,  it  would  not  disturb 
the  verdict.  In  Burlington  Ins.  Co.  v.  Brock- 
leay,  138  111.  644,  the  property  was  a  build- 
ing occupied  by  the  assured  as  a  dwelling 
and  store-room.  The  policy  contained  a  pro- 
vision like  that  in  the  case  at  bar.  The  in- 
sured ceased  to  occupy  the  dwelling  part  of 
the  building,  but  did  occupy  the  store  up  to 
the  time  of  the  fire.  The  companv  contended 
that  a  failure  to  occupv  the  whole  building 
avoided  the  policy.  The  court  held  that  the 
occupancy  oi  the  store  portion  of  the  build- 
ing was  an  occupancy  under  the  terms  of  the 
policy.  In  Traders  Ins.  Co.  v.  Bace,  142  111. 
338,  the  court  held  that  by  reason  of  special 

tt  L.R.  A 


provisions  in  the  policy  the  trustee  therein 
mentioned,  or  the  mortgagee,  was  not  affected 
by  a  violation  of  the  conditions  of  the  policy 
by   the  assured  as  to  nonoccupancy  ;  and, 
further,   as  the  proceeding  was  in  equity, 
which  will  not  enforce  a  penalty  or  forfeit- 
ure, that  the  company  must  show  that  the 
vacancy  or  nonoccupancy  in  some  degree  con- 
tributed towards  causing  the  fire.    In  Traders 
Ins.  Co,  V.  Race   (111.)  29  N.  E.  Hep.  846, 
the  insured  had  moved  furniture  in  the  house, 
and  from  that  and  other  circumstances  the 
court  held  it  was  not  vacant  and  unoccupied. 
It  will  be  observed  that  few  if  any  of  the 
cases  relied  upon  by  appellee  sustain  his 
contention  that  the  premises  in  controversy 
were  occupied  within  the  meaning  of  that 
word  as  used  in  policies  of  insurance.    Facts 
touching  vacancy  or  occupancy  differ  In  each 
case  presented ;  hence  each  case  must  be  de- 
termined  upon  its  own  peculiar  facts.     It 
must  be  conceded  also  that  the  decisions  of 
courts  are  not  always  in  harmony  where  the 
facts  are  substantially  the  same.     It  will 
serve  no  useful  purpose  to  further  review  the 
authorities.    From  them  may  be  deduced  cer- 
tain rules  or  principles  applicable  to  cases 
like  that  at  bar.    We  must,  m  construing  the 
meaning  of  the  words,  ''be  or  become  vacant 
or  unoccupied,  **  have  in  view  not  only  the 
technical  meaning  of  the  words,  but  the  uses 
for  which  the  property  is  adapted,  which 
must  have  been  in  contemplation  of  the  par- 
ties when   they  entered  into  the  contract. 
A^ain,  mere  use  of  a  store  building  as  a  place 
in  which  a  few  articles  ma^  be  leit  no  busi- 
ness being  carried  on  therein,  and  the  prem- 
ises not  being  so  used  as  to  in  any  wise  in- 
sure for  them  the  care,  watchfulness,   and 
protection  from  danccer  to  exposure  to  fire 
which  must  have  been  in  contemplation  of 
the  parties  tc  the  contract,  in  view  of  the 
adaptability  of  the  building  for  certain  uses 
only,  cannot  be  deemed  an  occupancy.     To 
prevent  a  policy  from  being  avoided  for  va- 
cancy or  unoccupancy  in  such  a  case,  the  use 
and  occupancy  must  be  of  such  a  character 
as  ordinarily  pertains  to  a  building  adapted 
for  such  purposes.     A  mere  storage  of  prop- 
erty therein,  which  does  not  involve  the  care 
and  watchfulness  which  the  policy  holder 
owes  to  the  insurer,  will  not  suffice  to  consti- 
tute occupancy.    The  undisputed  facts  in  tlie 
case  at  bar  are  that  the  insured  property  was 
a  twostory  building,  the  lower  story  being 
adapted  and  used  for  a  store-room,  witn  access 
therefrom  to  the  story  above.    There  was  no 
means  of  access  to  the  upper  story  except  by 

f;oing  through  the  store-room.  When  the  pol- 
cy  issued,  the  building  was  occupied  by  one 
Heimbold  as  a  tenant  of  the  plaintiff.  He 
had  a  cigar  store  in  the  front  part  of  the  build- 
ing downstairs,  and  a  cigar  manufactory  in 
the  rear  part.  There  were  two  rooms  upstairs 
which  seem  to  have  been  but  little  used  by 
the  tenant.  His  lease  expired  on  March  11, 
1891.  He  moved  his  stock  out  of  the  build- 
ing on  March  7,  and  on  the  same  day  he  had 
his  government  license  transferred  to  permit 
his  carrying  on  business  in  the  building  to 
which  he  had  moved.  He  had  a  policy  of 
insurance  upon  his  stock  and  tools  used  in 
his  business.    This  he  had  properly  trans- 
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fcrred  on  March  6.  When  he  moved  out  on 
March  7,  he  left  in  the  building  one  counter, 
which  he  did  not  intend  to  move,  but  wanted 
to  sell,  some  shelving,  and  some  leaf  tobacco 
in  an  upper  room.  All  these  articles  he  had 
taken  from  the  building  prior  to  March  20, 
except  the  counter,  and  he  thinks  he  had  them 
all  out,  except  the  counter,  before  the  18th 
of  March.  The  counter  remained  in  the 
buildinjtt  and  was  burned.  The  fire  occurred 
on  March  29.  The  tenant,  when  he  went 
out,  or  at  least  by  March  11,  gave  one  kev 
to  tiie  building  to  the  agent  of  the  insured, 
and  retained  the  other.  He  retained  the  key 
80  that  he  miffht  show  intending  purchasers 
the  counter  which  he  had  left  there.  He  ex- 
ercised no  control  over  the  property  after  his 
lease  expired.  During  the  continuance  of 
his  tenancy  he  had  given  one  Masterson,  a 
saloon  keeper,  the  right  to  store  some  liquors 
in  one  of  the  upper  rooms,  for  which  Master- 
son  was  to  pay  him  ^2  per  month.  He  had 
given  Masterson  no  authority  to  thus  use  the 
npper  room  after  his  own  lease  expired. 
Masterson* 8  place  of  business  was  two  or  three 
doors  irom  this  building.  He  never  used  any 
part  of  this  building  as  a  store-room  to  do 
business  in.  He  simply  kept  a  few  bottles 
of  liquor  upstairs  there,  and,  as  he  needed  a 
fresh  supply  in  his  saloon,  he  would  come 
there  and  get  it.  He  did  not  come  there  fre- 
quently, only  occasionally.  He  had  in  the 
building,  within  ten  days  before  the  fire,  one 
or  two  bottles  of  brandy,  one  or  two  jugs  of 
whiskey,  some  bottles  of  whiskey,  and  a 
couple  of  boxes  of  wine,  and  some  bottles. 
It  does  not  appear  that  Masterson  had  any 
key  to  the  building  after  March  11,  or  that 
he  was  allowed  any  means  of  access  to  his 
goods.  He  had  no  lease  from  the  plaintiff. 
He  was  not  thus  occupying  or  using  this 
upper  room,  after  the  tenant  moved  out,  by 
reason  of  any  arrangement  with  plaintiff,  so 
far  as  the  record  shows.  Nor  does  it  appear 
ttiat  his  use  of  this  room  was  known  to  plain- 
tiff. Plaintiff's  agent  had  rented  the  build- 
ing to  a  new  tenant,  who  was  to  move  in  on 
March  18,  but  failed  to  do  so.  A.t  the  time 
of  the  fire  there  was  no  certainty  as  to  when, 
if  at  all,  the  building  would  be  occupied. 
Certain  repairs  had  been  made  in  anticipation 
of  the  occupancy  of  the  tenant  who  was  to 
move  in,  and  failed  to  do  so.  Plaintiff's 
agent  testified  that  at  the  time  of  the  fire 
plaintiff  was  not  iu  any  way  occupying  the 
Duilding,  and  had  no  tenant  m  there.  Plain- 
tiff's agent  was  frequently  in  the  store-room, 
painting  and  papering  and  scrubbing  it  out, 
prior  to  the  fire.  Do  these  facts  show  occu- 
pancy ?  We  think  not.  The  tenant  who  was 
to  occupy  more  than  ten  dnys  prior  to  the  fire 
had  failed  to  come.  No  other  tenant  had 
been  found.  The  premises  were  not  used  for 
the  purpose  of  carrying  on  business  therein 
for  more  than  fifteen  days  preceding  the  fire. 
They  stood  awaiting  a  tenant.  There  is  noth- 
ing to  show  that  plaintiff  would  ever  be  able 
to  rent  the  premises.  There  was  absolutely 
no  use  made  of  the  building  whatever  for  the 
ten  days  preceding  the  fire,  except  that  the 
counter  of  the  late  tenant  was  in  there,  and 
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the  Masterson  liquors,  before  mentioned. 
The  parties,  when  they  entered  into  the  con- 
tract of  insurance,  did  not  contemplate  that 
the  property  would  be  treated  as  occupied  if 
an  outgoing  tenant  left  an  old  counter  in  the 
building,  nor  if  some  one  unknown  to  plain- 
tiff stored  a  few  bottles  of  liquor  there. 
Such  use,  if  It  can  be  dignified  into  a  use, 
of  the  building,  insured  to  it  practically  no 
care  and  protection  whatever.  Such  a  use, 
to  our  minds,  falls  far  short  of  a  compliance 
with  the  terms  of  the  contract.  That  con- 
templated the  use  incident  to  a  store,  and 
such  a  use  would  carry  with  it  a  large  de- 
gree of  protection  to  the  property,  which 
was  not  essential  or  possible  under  the  facts 
as  they  appear  here.  The  building  was  va- 
cant or  unoccupied  for  more  than  ten  days 
prior  to  the  fire.  Counsel  for  appellee  seem 
to  think  that  to  hold  the  parties  to  the  con- 
tract which  they  have  voluntarily  entered 
into,  and  in  the  absence  of  fraud,  is  techni- 
cal. We  cannot  change  or  ignore  the  agree- 
ment of  the  parties.  We  cannot  make  a  new 
one  for  them,  but  we  must  construe  their 
agreement  as  we  find  it. 

8.  Appellee  contends  that,  as  the  policy 
provides  that  mechanics  may  be  employed  in 
the  building,  alterins  or  repairing  it,  for 
not  more  than  fifteen  days  at  any  one  time, 
and  it  was  being  repaired,  that  should  be 
considered  as  an  occupancy  within  the  terms 
of  the  policy.  We  do  not  think  so.  The 
repairs  might  be  made  while  the  building 
was  occupied.  Again,  it  is  not  shown  that 
these  repairs  continued  up  to  within  ten  days 
before  the  fire.  The  provision  of  the  policy 
does  not  indicate  that  it  was  in  the  contem- 
plation of  the  parties  that  there  should  be  no 
occupancy  of  tne  premises  while  repairs  were 
being  made.  As  the  point  is  not  pressed 
with  any  apparent  confidence,  we  need  give 
it  no  further  consideration. 

4.  Under  the  instructions  of  the  court  the 

Iury  should  have  found  for  the  defendant, 
ndeed,  under  the  undisputed  facts,  there  was 
no  sudi  occupancy  as  the  policy  contem- 
plated, and  hence  the  court  would  have  been 
J'ustified  in  directing  a  verdict  for  the  de- 
endant. 

5.  The  jury  were  told  by  the  court  in  an 
instruction  that  if  they  found  that  the  build- 
ing was  not  totally  destroyed,  and  it  could 
be  repaired  at  an  expense  of  $200  to  $250, 
then  plaintiff's  damages  would  be  limited  to 
the  amount  It  would  have  cost  to  repair  said 
building,  and  put  the  same  In  as  good  con- 
dition as  before  the  fire  occurred,  with  6  per 
cent  interest  per  annum  thereon.  Under  the 
provisions  of  the  policy  this  instruction  was 
proper,  and,  whether  it  was  so  or  not,  the 
jury  were  bound  to  follow  it.  The  undis- 
puted evidence  was  that  for  $250  the  build- 
ing could  have  been  made  as  ^ood  as  it  was 
before  the  fire.  The  jury  disregarded  the 
court's  instruction,  and  found  for  plaintiff 
for  the  full  amount  of  the  policy,  with  in- 
terest. The  court  should  have  set  the  ¥er* 
diet  aside  for  the  reasons  given. 

lUwrned, 


4304. 


WlULEB  V.  DAYIES. 


lOS 


WASHINGTON  SUPREME  COURT. 


P.  8.  WILKES,  Appt., 
Qrifflth  BAYIES,  BetpL 


i 


Wash. 


.) 


1.  The  owner  of  ImproTemente  on 
■chool  lands  in  Washlnfftoa,  who  to  entitled  to 
oompensation  therefor  on  sale  of  the  land,  need 
not  yield  up  poesenion  before  brinjrinff  an  ac- 
tion to  reoover  their  Talue  from  the  purohaser 
of  the  lands. 

^.  A  deciflion  that  tbe  owner  of  lm« 
prorements  on  eehool  lands  which 
hnTe  not  been  appraised  as  repaired 
1^  law»  cannot  have  an  li^nnetlon 
against  the  oonsummation  of  the  sale  of  the 
lands  to  the  hicrhest  bidder  until  he  has  been  paid 
for  hto  Improvements  because  he  has  two  other 
temedles,  one  of  which  is  to  sue  the  purchaser  of 
the  Umdfl  for  the  value  of  the  improvements* 
mnst  be  held  oondusive  In  a  subsequent  suit  be- 
tween the  parties  in  iaterest  of  the  ri^ht  of  the 
owner  of  the  improvemeots  to  brinff  an  action 
-for  their  raiue  against  such  purohaser,  the  par- 
ties in  the  two  suits  beinir  identloal  except  for  the 
^omiSBlon  in  the  latter  suit  of  the  officers  affaiost 
whom  the  injunction  was  souirht  but  who  were 
not  parties  in  interest. 

CHovt,  J.,  ditsmti.) 

(January  28,  IflML) 

APPEAL  by  plaintiff  from  a  Judgment  of 
tbe  Superior  Oourt  for  King  County  in 
"faYor  of  defendant  in  an  action  brought  to  re- 
^x>ver  tbe  value  of  ImprovementB  placed  by  tbe 
j»laiDtiff  upon  school  land,  which  was  after- 
ward bid  in  by  defendaut.    BeverMd, 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  S.  Relfe  for  appellant. 

Mean's,  Fishbaekt  Elder  is  Hardin  for 

ipondent. 


I>iuibar»  Ch.  «/.,  dellTcred  tbe  opinion  of 
"the  court : 

This  was  an  action  at  law  to  recover  tbe 
•alleged  value  of  Improvements  on  Bcbool 
land.  The  plaintiff  alleged  hie  possession 
of  said  lands  by  virtue  of  a  leaaa  from  the 
-county  commissioners  of  King  county,  tbe 
appraisement  of  tbe  land  by  tbe  county  com- 
missioners under  tbe  act  to  provide  for  the 
^aale  and  leasing  of  school  lands,  approved 
If  arch  28,  1890,  and  all  the  subsequent  steps 
taken  by  the  commissioners  under  said  law. 
He  alleged  that  tbe  defendant,  Davies,  was 
the  highest  and  best  bidder  for  tbe  land  upon 
which  the  plaintiff's  Improvements  rested, 
and  alleges  tbat  in  appraising  said  lands  tbe 
county  commissioners  of  King  county,  al- 
though, at  the  time,  having  full  knowledge 
<«nd  notice  of  tbe  fact  tbat  plaintiff  had  im- 


provements thereon,  and  of  tbelr  value,  and 
that  the  plaintiff  was  tbe  owner  of  said  im- 
provements and  living  thereon,  arbitrarily, 
and  without  just  cause,  -failed  and  refused 
to  appraise  or  value  the  improvements  made 
by  tbe  plaintiff,  as  aforesaid,  upon  tbe  land, 
and  failed  and  refused  to  set  down  tbe  value 
of  said  improvements  upon  tbe  land  so  ap- 

E raised,  and  to  report  tbe  same,  as  required 
y  law.  The  complaint  also  alleged  tbe 
value  of  tbe  improvements,  and  asked  for 
judgment  for  that  amount.  Tbe  complaint 
18  a  long  one,  but  we  think  we  bave  stated 
sufficient  of  it  for  tbe  purpoees  of  this  decis- 
ion. Upon  tbe  trial  of  the  cause  tbe  defend- 
ant objected  to  tbe  introduction  of  any  testi- 
mony bv  the  plaintiff,  for  Uie  reason  tbat  tbe 
complaint  did  not  state  a  cause  of  action. 
The  court  sustained  the  motion,  and  plaintiff, 
standing  on  his  complaint,  appeals ;  so  that 
tbe  only  Question  before  tbe  court  is  tbe  suf- 
ficiency of  the  complaint. 

The  first  and  main  contention  for  tbe  re- 
spondent is  tbat  the  plaintiff,  being  in  pos- 
session of  tbe  improvements,  not  having  de- 
livered them  to  defendant,  he  could  not 
recover  their  value  from  defendant.  We  can- 
not agree  with  this  contention  of  respondent. 
We  tbink  tbe  law  accords  to  bim,  without 
any  question  or  peradventure,  the  value  of 
bis  improvements  upon  tbe  sale  of  tbe  land, 
and  tbat  he  should  not  be  compelled  to  yield 
up  possession  and  depend  upon  a  personal 
judgment,  which  might  prove  inadequate  or 
entirely  worthless,  rleither  do  we  tbink  the 
law  wfll  compel  bim  to  remain  upon  tbe  land 
awaiting  tbe  pleasure  of  tbe  purchaser  to 
take  possession  of  tbe  premises  and  tbe  im- 
provemento. 

There  Is  another  proposition  in  tbe  case, 
bowever,  tbat  is  vastly  more  troublesome, 
namelv,  whether  or  not  the  appellant  is  pre- 
cluded by  tbe  action  of  tbe  county  commis- 
sioners in  reoortin^  no  improvements  upon 
tbe  land,  and' what  appellant's  remedies  and 
righte  are  under  such  circumstances,  if  he 
have  any.  Although  the  court  entertains 
grave  doubte  upon  these  propositions,  yet  we 
think  it  is  unnecessary  to  determine  them  in 
this  case.  Substantially,  this  same  case  wat 
before  the  court,  and  this  statute  was  con- 
strued, in  Wilkes  v.  Hunt,  4  Wash.  100.  In 
discussing  the  statute  now  under  considera- 
tion, the  court,  in  ite  opinion  rendered  in 
that  case,  said:  ''To  maintain  injunction 
against  any  one,  tbe  plaintiff  must  make  sure 
that  he  has  not  some  other  adequate  remedy ; 
and  this  is  none  the  less  the  rule  when  an 
officer  of  the  state  is  the  person  sought  to  be 
enjoined,  and  the  object  of  the  injunction  is 
to  prevent  his  performing  a  statutory  duty. 
In  this  case  the  appellant  shows  that  there 


Nor.— For  the  general  doctrine  as  to  what  mat- 
ten  are  oonoiuded  by  a  Judgment,  see  Wiese  v.  San 
TtenoiBco  Mnaloal  Fond  Boo.  (OaL)  7  L.  B.  A.  677, 
<aadfio(e. 

The  present  case  presents  a  peculiar  application 
-ef  the  doctrine,  m  whloh  the  declaration  in  a  suit 
'for  injunction  of  the    ezistenoe  of  other  rem- 


edies  made  as  the  reason  for  denying  the  injunction 
is  held  conolosive  of  the  right  to  one  of  such  spec- 
ified remedies,  on  an  attempt  to  enforoe  It  in  a 
subsequent  action.  This  the  diswnting  opinion  re- 
gards as  a  oommingUng  of  the  doctrine  of  ttam 
deciait  with  that  of  res  indicate.  The  exact  point 
seems  to  be  a  no^el  one. 
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was  no  appraisement  of  his  improvements, 
and  that,  Uierefore,  the  purchasers  from  the 
state  will  take  title  to  the  land  without  pay- 
ing him  for  their  value,  as  the  statute  says 
he  shall  do  within  thirty  days.  Were  we 
clear  that  such  results  would  follow,  we 
should  feel  iDcIiued  to  reverse  the  judgment 
since  it  is  plain  that  the  intention  of  the  stat- 
ute is  to  reimburse  persons  situated  as  the 
appellant  avers  himself  to  be.  But  he  seems 
to  have  not  only  one,  but  even  two  other 
remedies,  either  of  wiiich  would  save  him 
harmless.  In  the  first  place,  if  there  has 
been  no  compliance  with  the  statute  by  the 
appraisement  of  his  improvements,  certainly 
no  court  would  permit  a  purchaser,  under 
those  circumstances,  to  interfere  with  his 
possession  of  the  land  until  he  is  compensated 
as  tlie  law  required.  Secondly,  the  purchater 
is  required  to  pay  the  appraised  value  to  the 
owner  of  the  improvements, — that  is,  he  is 
the  debtor  to  the  owner  to  that  a  >  ount,  and 
must  pay  it  within  thirty  days.  He  can  be 
sued  for  the  debt,  and,  if  there  has  been  no 
appraisement,  the  court  and  a  jury  can  fix 
the  reasonable  value  as  well  as  the  commis- 
sioners. With  such  a  wealth  of  remedies  at 
bis  hand  we  think  the  state  should  be  per- 
mitted to  proceed  with  its  business  without 
the  hindrance  of  an  injunction,  and  the  judg- 
ment is  therefore  affirmed. "  By  reference  to 
the  record  in  the  case  of  Wilket  v.  Hunt^ 
Mupra,  it  will  be  seen  that  the  parties  in  in- 
terest in  that  case  were  the  identical  parties 
in  interest  in  this  action ;  it  being  alleged 
in  that  action  that  Hunt  was  the  agent  for 
Da  vies,  the  defendant  in  the  action  at  bar, 
in  bidding  in  the  land.  That  action  was 
against  both  Hunt  and  Davies.  It  is  true 
that  the  land  commissioners  were  necessarily 
made  parties  defendant  to  the  action ;  but  it 
was  equally  true  that  they  were  not  the  par- 
ties in  interest,  and,  under  the  theory  of  the 
plaintiff  in  that  action,  it  was  necessary  that 
the  commissioners  should  be  made  a  vehicle 
to  convey  him  into  court  to  obtain  an  ad- 
jiidication  of  his  right  with  Hunt  and  Davies. 
That  adjudication  could  only  affect  the  par- 
ties in  interest,  namely,  Wilkes  on  the  one 
side,  and  Hunt  and  Davies  on  the  other. 
Afterwards,  Davies  was  substituted  for  Hunt 
as  the  purchaser,  so  that  it  will  be  seen  that 
the  parties  to  this  suit  were  the  parties  to 
that. 

The  next  question  is.  Was  the  subject- 
matter  of  the  litigation  the  same?  The  ob- 
ject of  the  first  action  was  to  obtain  the  value 
of  the  improvements  on  the  land  by  enjoin- 
ing the  sale  until  such  improvements  were 
paid  for.  The  avowed  object  of  this  action 
IS  to  obUn'n  the  value  of  the  same  improve- 
ments. The  complaints  in  both  actions  are 
the  same ;  the  same  state  of  facts  is  alleged  ; 
and,  by  referring  to  appellant's  brief  in  the 
former  action  (the  respondent  not  appearing) , 
it  will  be  seen  that  the  injunctive  relief 
there  sought  was  sought  on  the  theory  that 
no  legal  relief  was  available.  We  quote 
from  appellant's  argument,  on  page  23  of 
the  brief :  ''tiince  the  title  to  the  land  would 
pass  to  the  purchaser  from  the  state  by  tliis 
contract  and  patent,  if  delivered,  the  plain- 
tiff having  only  the  right  to  be  paid  the  ap- 
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praised  value  of  his  improvements,  he  con  hi 
interpose  no  defense  to  an  action  by  the  pur- 
chaser to  recover  possession  of  the  lands  and 
improvements.     He  could  not  recover  t he- 
value  of  his  improvements  from  the  stale, 
nor  could  he  compel  the  purchaser  to  pay  for 
them,  for  the  reason  that  no  valuation  had. 
been  placed  upon  them  by  the  commissioners. 
How,  then,  can  he  be  protected,  except  bv^ 
injunction?"    So  that  it  will  be  seen  tlm't 
the  very  question  raised  by  the  respondent  i  n 
this  case,  namely,  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action,  was  before  the  court  in  that  case,  and 
one  of  the  grounds  alleged  by  the  court  for 
refusing  the  equitable  relief  asked  for  was 
the  ground  that  the  plaintiff  was  entitled  to 
the  relief  asked  for  in  this  action.     So  that 
the  question  involved   here  was  directly  be- 
fore the  court,  and  passed  upon  by  the  court, 
in  Wilkes  v.  ffuntt  and  the  court,  in  its  opin- 
ion, plainly  states  that  the  judgment  in  that- 
case  was  based  upon  its  construction  of  tha 
statute  on  the  questions  raised  in  the  case- 
now  before  the  court ;  and,  while  it  may  lie 
that  the  case  mi^ht  have  been  decided  oo- 
some  other  ground,  these  questions  were  in- 
volved in  the  case,  were  considered  and  de- 
cided by  this  court  and  such  consideration 
and   decision  on  these   points  decided   the 
former  case.     So  says  this  court  in  its  opin- 
ion.    This  was  in  no  sense  MUr  dieium,  but 
was  the  decision  on  one  of  the  points  in- 
volved in  the  case. 

The  plaintiff  in  this  action,  relying  upon, 
the  rule  laid  down  by  the  court,  has  brought 
himself  squarely  within  it,  and  the  decision 
of  this  court,  whether  right  or  wrong,  mujst 
bind  the  parties  to  the  action  in  which  it 
was  rendered,  and  becomes  the  law  of  the 
case.     Whether  or  not  the  judgment  in  the 
former  case  was  res  adjudieata,  so  far  as  the 
public  is  concerned,  in  the  way  of  a  prece- 
dent, it  is  not  necessary  to  determine,  for  there 
is  a   well-defined   distinction   between   the 
doctrine  of  res  adjudicata  in  that  sense  and 
the  doctrine  of  res  adjudicata  in  its  applica- 
tion exclusively  to  the  parties  to  the  action. 
The  general  rule  is  that  the  judgment  of  a 
competent  court  is  binding  and  conclusive 
upon  the  parties,  and  will  not  be  reversed  or 
reviewed  by  anv  court  possessing  concurrent 
jurisdiction.     It  is  not  only  binding  and 
conclusive  as  to  all  questions  of  law  and  fact 
that  were  made  upon  the  first  trial,  but  as  to- 
all  questions  of  law  and  fact  which,  from 
the  organization  and  powers  of  the  court, 
might  have   been   submitted.      Wells,    Res 
Adjudicata,   ^  424.     In  Davidson  v.  Dallas, 
15  Cul.  75,  the  court,  in  referring  to  a  case 
which  had  been  before  it,  and  haxl  been  de- 
cided, at  a  previous  trial,  says :    "'This  view 
of  the  case  is  conclusive  of  this  appeal.    The 
same  facts  are  brought  before  the  court  now 
fis  when  the  case  was  heard  and  decided  here. 
The  agreement  was  before  the  court  between 
Dalliis  and  Gilsen,  and  the  effect  of  it  was 
passed  upon.  **    In  Uiomason  v.  Dill,  34  Ala. 
175,  it  was  decided  that  a  decision  of  the 
supreme  court  is  the  law  of  the  case  in  which 
it  was  announced,  and  is  conclusive  both  in. 
the  primary  court  and  on  a  second  appeal ;. 
and  by  the  supreme  court  of  Indiana  in  Hato^ 
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Uy  ▼.  8mith,  40  Ind.  188:  ''When  the  su- 
preme court  has  laid  down  a  rule  of  law,  it 
will  adhere  to  it  in  a  subsequent  action  be- 
tween tlie  same  parties,  where  a  different  de- 
cision would  leave  one  party  witliout  a  rem- 
edy, eyen  though  doubtful  of  the  correctness 
of  the  rule  when  applied  to  other  cases."  In 
Staey^.  Vermont  Cent.  B.  Co.,  82  Vt.  661, 
the  rule  was  announced  that  the  supreme 
court  would  not  revise  a  former  decision  made 
by  the  same  court  in  the  same  cause,  and  on 
substantially  the  same  state  of  facts.  Said 
the  court:  **Upon  carefully  examining  the 
original  bill  of  exceptions  that  was  then  be- 
fore the  court,  and  comparing  it  with  the  one 
now  before  us,  we  are  wholly  unable  to  dis- 
cover in  this  case  any  fact  material  to  its 
determination  that  was  not  contained  in  that. 
The  facts  are  stated  with  more  particularity 
now  than  then,  but  substantially  they  are 
the  same.  We  find  no  such  alteration  or  ad- 
dition to  the  facts  as  calls  for  the  application 
of  any  different  rule  of  law  than  what  the  case 
then  required. "  And  so  with  the  cases  under 
consideration.  The  complaints  are  substan- 
tially identical,  and  consequently  call  for 
the  application  of  no  different  rules  of  law 
or  modes  of  construction.  This  rule  is  so 
obviously  based  upon  the  plainest  principles 
of  justice  and  fair  dealing  that  it  has  been 
decided  by  the  Supreme  Court  of  the  United 
States  in  WasHngton  Biidge  Co.  v.  Stewart, 
44  U.  8.  8  How.  413,  11  L.  ed.  668,  that  after 
a  case  has  been  decided  on  its  merits,  and  re- 
manded to  the  coui*t  below,  and  is  again 
brought  upon  a  second  appeal,  it  is  then  too 
late  to  allege  even  that  the  court  had  no  ju- 
risdiction to  try  the  first  appeal ;  virtually 
holding  as  the  law  of  the  case  a  decision  of 
a  court  without  jurisdiction.  This  case  has 
been  followed  by  the  appellate  courts  in 
many  of  the  states.  In  Clary  v.  Hoagland^ 
6  Ca'l.''6S6,  it  was  decided  that  when  a  case 
has  been  once  taken  to  an  appellate  court, 
and  its  judgment  obtained  on  the  points  of 
law  involved,  such  judgment,  however  er- 
roneous, becomes  the  law  of  the  case,  and 
that  this  rule  applies,  not  only  to  questions 
of  law  arising  out  of  the  case,  but  to  ques- 
tions of  jurisdiction.  And  while  the  case  at 
bar  was  not  brought  here  on  appeal  directly 
as  a  matter  of  record  the  second  time,  yet  in 
fact  and  in  effect  it  is  here,  for  all  the  pur 
poses  of  the  case,  exactly  as  though  it  were 
brought  here  on  a  second  appeal.  Dvgan  v. 
HoUins,  18  Md.  149,  is  a  case  where  the  par- 
ties to  the  second  action  were  not  nominally 
the  parties  to  the  first  action ;  but  the  same 
questions  were  adjudicated  in  both  cases, 
and  the  same  law  points  involved,  just  as  in 
the  action  at  bar,  and  it  is  a  case  in  point, 
so  far  as  parties  to  the  action  are  concerned. 
There  the  court  said :  **The  present  defend- 
ants .  .  .  were  the  plaintiffs  in  the  suit 
against  Coonan,  reported  in  9  Gill,  62.  That 
case,  in  form,  was  an  action  of  assumpsit  to 
recover  rent  for  the  bouse  now  in  dispute, 
but  in  reality  was  designed  to  obtain  a  de- 
cision upon  the  title  to  the  property,  under 
the  will  of  Cumberland  Dugan,  Sr.  This  is 
evident  fr«>m  the  admission  stated  on  y)age 
66."  Analogous  to  this,  the  case  of  Wilkes 
V.  Ennt  was  in  form  an  equitable  proceed- 
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ing,  but  It  was  in  reality  desiffned  to  obtain 
a  construction  of  the  statute  in  relation  to 
the  rights  of  owners  of  improvements  on 
school  land.  Quoting  again  from  Dtigan  v. 
HoUina^  the  court  said  :  "As  regards  the  ef- 
fect or  influence  of  the  former  decision  upoik 
the  present  case,  it  will  be  seen  to  be  quite 
immaterial  whether  it  shall  be  considered  as 
an  estoppel  or  as  a  decision  by  the  court  of 
last  resort,  giving  an  interpretation  tQ  the 
clauses  of  the  will  of  Cumberland  Dugan, 
Sr. ,  in  relation  to  the  same  property  now  in 
dispute,  and  where  the  same  question  arisea 
which  was  before  decided. " 

And  so  we  say  again  that  the  decision  in 
the  case  of  WiUcet  v.  Hunt  was  an  interpreta- 
tion of  the  clauses  in  the  statute  with  refer- 
ence to  improvements  on  school  land,  and  in 
relation  to  the  particular  improvements  now 
in  dispute,  and  that  the  same  questions  arise 
in  the  case  at  bar  which  were  before  decided  ; 
and  we  again  adopt  the  language  of  the  court 
in  that  case,  and  apply  it  to  the  case  at  bar, 
when  we  say :  **  The  same  property,  the  same 
statute,  and  the  same  questions  arising  upon 
similar  facts  which  were  presented  in  the 
former  case  are  also  before  us  in  this. "  We 
therefore  think  the  following  quotation  frona 
Hammond  y.  Inloes,  4  Md.  188,  would  con- 
stitute a  very  appropriate  closing  for  us : 
*^  We  have  not  been  able  to  discover  a  suffi- 
cient reason  for  making  this  an  exception 
to  the  almost  uninterrupted  practice  of  all 
courts,  of  receiving  their  own  decisions  a» 
of  binding  force." 

In  the  appeal  of  Thomson  and  others  in  the 
case  of  Winn  v.  Albert,  16  Md.  268,  the  court 
decided  that,  where  the  court  of  appeal  has 
declared  a  deed  of  trust  for  the  benefit  of 
creditors  to  be  void,  that  decision  is  the  law 
of  the  case,  and  must  govern  iu  all  further 
proceedings  in  the  same  case,  notwithstand- 
ing a  different  decision  upon  a  similar  deed 
may  have  been  subsequently  made  by  the 
court  in  another  case.  And  this,  also,  was 
a  case  where  the  parties  to  the  last  action 
were  not,  in  form,  parties  to  the  action  in 
the  former  case.  Such,  also,  was  the  condi- 
tion in  the  case  of  Tuttle  v.  Oarrett,  74  111. 
444.  The  parties  to  the  action,  the  decision 
of  which  was  held  to  be  stare  decisis,  were 
John  G.  Tuttle  et  al.,  plaintiffs  in  error, 
against  Augustus  O.  Garrett,  defendant  in 
error;  but  the  court  held  in  the  latter  case 
that  it  was  substantially  the  same  case,  and 
that  the  court  was  concluded  by  its  decision 
in  the  former  case.  The  Supreme  Court  of 
the  United  States,  in  Aurora  v.  West,  74  U. 
S.  7  Wall.  82,  19  L.  ed.  42,  lays  down  the 
rule  as  follows :  **  Courts  of  justice,  in  stat- 
ing the  rule,  do  not  always  employ  the  same 
language ;  but,  where  every  objection  urged 
in  the  second  suit  was  open  to  the  party 
within  the  legitimate  scope  of  the  pleadings 
in  the  first  suit,  and  might  have  been  pre- 
sented in  that  trial,  the  matter  must  be  con- 
sidered as  having  passed  in  rem  judieatam, 
and  the  former  judgment  in  such  a  case  is 
conclusive  l)ctween  the  parties.  Except  in 
special  cases,  the  plea  of  res  judicata,  says 
Taylor,  applies,  not  only  to  points  upon 
which  the  court  was  actually  required  to 
form  an  opinion  and  pronounce  judgment. 
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but  to  every  point  which  properl  v  belonged  to 
the  subject  of  litigation,  and  which  the  par- 
ties, exercising  reasonable  diligence,  might 
have  brought  lorward  at  the  time."  And, 
referring  to  Washington,  A,  db  0,  8,  Packet 
Co.  V.  Sickles,  65  U.  S.  24  How.  841,  16  L. 
•ed.  658,  the  court  said :  **  Attempt  was  made 
in  that  case,  as  in  this,  to  maintain  that  the 
judgment  in  the  first  suit  could  not  be  held 
~to  l^  i^n  estoppel,  unless  it  was  shown  by  the 
record  that  the  very  point  in  controversy  was 
distinctly  presented  by  an  issue,  and  that  It 
was  explicitly  found  by  the  jury ;  but  the 
court  held  otherwise." 

It  seems  to  us  that  this  hi^h  authority  is 
decisive  of  the  case  at  bar,  for,  if  the  con- 
tention of  the  respondent  in  this  cause  in  re- 
gard to  the  construction  of  the  statute  is  cor- 
rect, it  would  have  been  a  complete  answer 
to  the  complaint  in  the  former  action.  It  is 
true  that  the  plea  of  res  a^fucUcata  was  not 

f^resented  by  the  pleadings,  nor  was  it  offered 
n  proof  under  the  general  issue,  which  are 
the  two  ordinary  ways  of  bringing  this 
<luestion  to  the  notice  of  the  court.  But  this 
•case  falls  within  the  rule  laid  down  by  many 
courts  where  no  opportunity  to  plead  the 
former  ad j  udication  is  presented.  The  plain- 
tiff  brought  his  action  in  accordance  with 
his  legal  rights,  as  pronounced  by  this  court. 
He  could  not  verv  well  plead  an  estoppel  in 
his  complaint.  The  defendant  answered,  but 
his  answer  was  a  denial  of  the  facts  alleged 
in  the  complaint.  No  question  of  law  was 
raised  by  the  answer  to  render  the  plea  of  an 
estoppel  necessary  by  reply.  It  denied  that 
the  plaintiff  had  the  improvementb  which 
he  alleged  he  had ;  denied  that  he  lived  on 
the  land,  or  that  he  was  in  possession  of  the 
land,  as  averred  in  the  complaint;  denied 
that  the  lands  were  advertised  for  sale,  as 
■alleged;  denied  that  either  the  defendant  or 
his  assigns  were  claiming  the  right  to  take 
plaintiff's  improvements  without  compen- 
sation, but  averred  that  all  the  plaintiff's 
improvements  had  been  duly  and  regularly 
.appraised  and  compensation  made  merefor 
in  the  sum  of  $600,  and  that  plaintiff  had 
■accepted  and  received  said  sum.  There  was 
much  more  to  the  same  effect  in  the  answer, 
but  it  only  put  in  issue  questions  of  fact, 
.^nd  informed  the  plaintiff  that  these  facts 
must  be  substantiated  by  proof.  This  court 
had  not  passed  upon  any  question  of  fact  in 
the  case.  If  it  had,  such  decision  could  have 
been  pleaded  as  res  a4judicata  to  the  answer. 
But  there  was  certainly  no  opportunity  to 
plead  res  ac(judicata  of  any  decision  oi  the 
•court  on  the  law  involved.  Neither  was 
there  any  opportunity  to  offer  such  a  plea 
in  evidence,  even  if  it  had  been  admissible 
to  have  done  more  than  to  have  cited  the 
'Court  to  the  decision ;  for  the  case  was  really 
disposed  of  on  demurrer,  or  a  motion  which 
was  equivalent  to  a  demurrer  to  the  com- 
plaint; for,  after  the  jury  was  impaneled, 
the  defendant  objected  to  the  introduction  of 
any  evidence,  on  the  ground  that  tiie  com- 
plaint did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  the  plaintiff 
was  deprived  of  the  right  to  introduce  evi- 
dence of  any  kind  by  the  action  of  the  court 
in  sustaining  the  motion.     But,  in  any  event, 
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this  objection  was  not  raised  here,  and  we 
will  not  raise  it  for  the  parties.  Both  cases 
are  matters  of  record  in  this  court,  and  Uie 
court  can  take  judicial  notice  of  its  own  rec- 
ords. But,  further,  it  was  made  a  direct 
issue  by  the  brief  of  appellant  in  this  courts 
and  is  the  only  matter  which  Is  discussed  in 
the  brief.  No  objection  was  made  in  the 
respondent's  answering  brief  to  the  consider- 
ation of  this  (}uestion,  or  in  oral  areument 
to  its  discussion.  In  fact,  it  was  claimed 
by  respondent  in  his  brief  that  the  case  of 
Wilkes  V.  Hunt  was  res  adjudicaia,  to  the 
effect  that  the  plaintiff  could  not  hold  posses- 
sion of  the  land,  and  at  the  same  time  recover 
its  value  in  a  suit  at  law.  Both  parties 
therefore  conceded  it  to  be  r««  a^lgudieata,  and 
treated  it  as  such,  but  placed  aifferent  con- 
structions upon  the  decision.  In  considera- 
tion of  the  importance  of  this  statute  in  its 
effect  upon  the  public,  and  of  the  doubt  that 
is  at  present  in  the  minds  of  the  court  as  to 
whether  the  construction  placed  upon  it  in 
Wilkes  V.  Hunt  was  the  proper  construction, 
we  will  not  pass  upon  that  question  now, 
nor  consider  ourselves  bound  by  it  in  any 
independent  cases ;  but,  having  so  construed 
the  statute  in  a  case  in  which  the  identical 
parties  to  this  action  were  the  parties  in  in- 
terest, and  the  identical  property  here  in- 
volved was  involved,  so  rar  as  this  case  is 
concerned  we  feel  ourselves  bound  by  the  de- 
cision therein  rendered,  and  by  the  opinion 
therein  expressed ;  and  on  this  ground  V»s 
judgment  will  be  reversed,  and  the  case  re- 
manded to  the  lower  court,  with  instructions 
to  proceed  in  accordance  with  this  opinion. 

Stiles*  Scottt  and  Anders*  JJ.,  concur. 

Hoyt,. c/.,  dissenting: 

I  am  unable  to  agree  with  the  conclusions 
of  the  majority  as  stated  in  the  foregoing^ 
opinion,  and,  as  I  deem  the  questions  dis- 
cussed therein  of  great  importance,  shall  at 
some  length  state  the  reasons  which  induce 
me  to  dissent  therefrom.  Such  conclusions 
are  founded  entirely  upon  the  alleged  fact 
that  what  was  said  by  this  court  in  the  case 
of  Wilkes  V.  Hunt,  4  Wash.  100,  was  con- 
clusive of  the  rights  of  the  parties  in  the 
case  at  bar.    If  these  conclusions  had  been 

Ent  upon  the  ground  that  what  was  thus  said 
ad  become  a  rule  of  decision  for  all  cases 
presenting  a  similar  state  of  facts,  I  should 
find  little  fault  with  the  reasoning  of  the 
court  in  regard  thereto.  But  it  clearly  ap- 
pears from  the  opinion  that  they  were  not  at 
all  founded  upon  such  rule.  It  appears  from 
inferences  to  be  drawn  from  the  course  of  the 
discussion  in  the  opinion,  and  also  by  ex- 
press announcement  therein,  that  what  was 
said  in  that  case  will  not  be  considered  as 
the  settled  law  of  the  state ;  that,  owing  to 
the  importance  of  the  questions  involved,  the 
court  will  not  now  decide  anything  in  regard 
thereto,  but  will  bold  them  open  for  further 
investigation.  What  was  said  in  that  case  is 
not  applied  to  this,  for  the  reason  that  it  is 
now  thought  to  be  the  law  in  this  state,  set- 
tled or  unsettled,  but  is  so  appli^  solely  on 
account  of  the  alleged  substantial  identity  of 
the  parties  and  of  the  subject-matter  in  the 
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two  cases.  By  reason  of  such  identity  it  is 
.argaed  tbat  what  was  said  in  the  former  had 
become  the  law  of  this  case,  or  a  matter 
reg  adjudieeUa  as  between  the  parties  thereto. 
This  makes  it  necessary  that  the  principles 
underlying  those  questions  which  are  tech- 
nical iy  termed  "the  law  of  the  case,"  ^re9 
■/td^dUata,^  9XiA  *^itare  decisis"  should  be  con- 
sidered, and  their  application  pointed  out. 
As  I  understand  these  matters,  '^the  law  of 
the  cAse**  is  a  rule  of  law  announced  by  a 
-court  In  the  particular  case  under  considera- 
tion. The  question  as  to  its  appl  ication  most 
frequently  arises  in  a  case  which  has  been 
before  an  appellate  court,  and  certain  rules 
of  law  applicable  tiiereto  announced  by  that 
<x)urt,  ancf  the  cause  remanded  for  a  new  trial. 
In  such  a  case  the  law,  as  laid  down  upon 
the  first  appeal,  will  be  hold  to  be  the  law 
of  the  case  on  the  second  appeal,  and  will  be 
adhered  to  by  the  court,  without  any  inves- 
tigation as  to  whether  or  not  the  court  is  then 
satisfied  with  the  law  as  so  laid  down.  After 
^  somewhat  extended  investigation  I  have 
been  unable  to  find  that  the  rule  of  "  the  law 
of  the  case**  has  ever  been  applied,  except  as 
to  questions  thus  decided.  It  may  be  possible 
that  some  courts  have,  in  some  particular 
•case,  applied  the  law  established  in  one  case 
in  another  not  technically  the  same,  but  it 
-will  be  found  that  it  was  substantially  iden- 
tical with  the  one  in  which  the  rule  was  laid 
^own.  Tliat  is  said  to  be  ''r^^  a^judicata"  as 
between  the  parties  to  an  action  when  it  ap- 
pears that  a  court  of  competent  jurisdiction 
has  passed  upon  it  in  a  case  where  the  parties 
and  the  facts  were  substantially  the  same.  A 
^luestion  thus  decided  is  conclusive  upon  the 
parties ;  and,  whether  or  not  it  was  correctly 
ruled,  they  must  abide  by  the  decision.  A 
leffal  principle  is  said  to  be  *^  stars  decisis" 
when  it  is  so  established  by  the  rulings  of  a 
•court  that  it  feels  bound  thereby,  ana  will 
not  further  investigate  the  question  as  to  its 
-correctness.  The  line  of  distinction  between 
these  several  principles  is  clear  and  distinct, 
and  founded  on  reason  and  authority.  That 
such  is  the  fact  will  sufficiently  appear  from 
the  cases  cited  in  the  foregoing  opinion. 
They  are  so  cited  for  the  apparent  purpose  of 
showing  that  there  is  no  such  well-defined 
•distinciion,  and  that  what  would  come  with- 
in the  rule  of  **  stare  decisis, "  as  above  defined, 
may  be  applied  as  **the  law  of  the  case,"  or 
ss  **nM  adjvdieata"  between  the  parties  to  the 
•action.  I  am  unable  to  gather  any  such  doc- 
trine from  such  cases.  All  excepting  four 
may  be  grouped  together,  and  the  most  care- 
ful reading  of  the  entire  eroup  will  fail  to 
show  that  m  any  of  them  is  any  other  ques- 
tion decided  than  that  a  rule  of  law  laid 
•down  by  a  court  in  a  particular  case  will  be 
adhered  to  as  the  law  of  that  identical  case 
when  it  kgain  comes  before  the  court. 

The  four  cases  cited,  not  included  in  the 
«bove  group,  will  now  be  considered.  Earn- 
mond  V.  IrUoes,  4  Md.  188,  refers  entirely  to 
the  rule  of  Hare  decisis,  and  simply  holds  that 
when  an  appellate  court  has,  upon  careful 
•consideration,  announced  a  certain  rule  of 
law  as  applicable  to  a  oeitain  state  of  lacts, 
It  abaald  adhere  to  that  rule  in  another  case 
1>reaenting  the  same  state  of  facts,  unless  it 
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is  satisfied  that  the  decision  is  wrong.  As  I 
understand  the  facts  of  this  case,  there  was 
much  better  reason  for  the  application  of  the 
rule  of  **  the  law  of  the  case  or  res  adjudicata 
than  in  the  case  at  bar ;  but  the  court  refused 
to  found  its  decision  upon  either  of  these 
principles.  In  the  case  of  Dugan  v.  IloUins, 
18  Md.  149.  the  court  held  that  where  it  had 
once  decided  as  to  the  force  of  a  law  with 
reference  to  the  title  to  certain  property,  and 
the  same  law,  in  reference  to  the  same  prop- 
erty, was  brought  up  for  consideration  upon 
the  same  question  in  another  suit,  the  former 
decision  would  be  adhered  to,  whether  the 
judgment  be  technically  an  estoppel  or  not, 
unless  there  is  manifest  error  therein.  It 
will  be  seen  that  in  this  case  the  court  an- 
nounced the  doctrine  that  it  would  adhere  to 
its  former  decision  even  where  the  parties 
were  not  identical,  unless  it  was  satisfied 
that  such  decision  was  erroneous ;  but  there 
is  no  intimation  in  the  opinion  that  the  court 
would  hold  the  parties  to  that  action  bound 
by  the  decision  should  it  be  overruled  in  its 
application  to  other  cases.  It  clearly  ap- 
peare  from  the  opinion  that  the  court  refused 
to  decide  as  to  whether  or  not  the  former  de- 
cision was  rendered  under  such  circumstancea 
as  to  bind  the  parties  in  the  case  under  con- 
sideration. In  Ha/wleyY,  Smith,  45Ind.  188, 
the  court  lield  a  rule  of  law  which  had  b^n 
announced  in  a  former  case  to  be  binding 
upon  the  court  in  that  one,  whether  or  not 
said  rule  of  law  would,  upon  a  further  con* 
sideration  be  found  to  be  correct;  but  the 
facts  of  the  case  show  clearly  that  in  so 
holding  it  applied  the  rule  of  **  res  adjudicata" 
as  above  set  out.  The  language  of  the  court 
is  as  follows:  *'It  having  been  held  in  the 
former  action  between  the  same  parties,  on 
the  same  cause  of  action,  tbat  the  relation  of 
principal  and  agent  existed,  we  should  re- 
gard the  question  as  res  adjvdicaAa  between 
the  parties.  This  should  be  the  rule,  even 
if  we  doubted  the  correctness  of  the  ruling 
when  applied  to  other  cases."  The  case  or 
Aurora  v.  West,  74  U.  8.  7  Wall.  82.  19  L. 
ed.  43,  only  applies  the  rule  of  *^res  acfju* 
dicaia"  as  between  the  parties  to  the  action  in 
relation  to  the  same  subject-matter,  but  ex- 
tends the  doctrine  to  questions  which  might 
have  been  adjudicated  in  the  former  suit,  as 
well  as  to  those  which  were  actually  so  ad- 
judicated. This  extension  can  have  no  influ- 
ence in  deciding  the  case  at  bar,  and  was 
only  the  announcement  of  what  had  been  held 
by  many  of  the  courts,  though  Justice  Miller, 
in  his  dissenting  opinion,  gives  reasons, 
which  to  me  are  satisfactory,  why  the  rule 
should  not  be  so  extended.  These  are  all  of 
the  cases  cited,  and  I  can  gather  nothing 
therefrom  that  in  any  manner  tends  to  extend 
the  rule  of  **  the  law  of  the  case, "  res  adjudi- 
cata, or  sia/re  decisis  so  as  to  warrant  their 
being  in  any  manner  intermingled,  or  ap- 
plied to  cases  except  as  above  stated. 

I  will  now  proceed  to  examine  the  decision 
in  the  case  of  WUkes  v.  Hunt,  as  related  to 
this  case,  and  state  my  reasons  for  holding 
that,  if  the  case  at  bar  is  to  be  at  all  affected 
by  that  decision,  it  must  be  because  it  it 
stare  decisis  in  this  court,  and  not  for  the  rea- 
son that  it  is  "the  law  of  the  case"  or  tv* 
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adjudicata  Ir  any  eense.  That  it  is  not  the 
law  of  the  case  is  too  well  established  by  the 
principles  hereinbefore  announced,  and  by 
the  cases  bearing  thereon,  cited  by  the  ma- 
lority,  to  need  further  discussion.  The  case 
in  which  that  decision  was  announced  was 
in  no  sense  this  case.  It  was  between  dif- 
ferent parties,  and  related  to  an  entirely 
different  subject-matter;  for  while,  except 
for  the  reason  to  be  hereinafter  stated,  there 
may  be  something  in  the  facts  which  would 
Justify  the  statement  of  the  majority  that  the 
ultimate  object  sought  by  the  plaintiff  in 
that  case  was  the  same  as  Uie  ultimate  object 
sought  in  this,  yet  the  immediate  objects  of 
the  suits  wore  entirely  different.  In  the 
former  case  the  only  object  was  to  prevent  a 
sale  of  the  land  being  consummate) )  as  be- 
tween the  state  and  the  purchaser  at  the  sale. 
Under  the  complaint  therein  the  court  had 
no  jurisdiction  whatever  to  in  any  manner 
render  a  judgment  in  favor  of  the  plaintiff 
for  the  value  of  his  improvements  as  ap- 
praised, or  to  be  appraised.  The  only  thing 
which  he  sought  was  to  have  the  hands  of 
the  officers  of  the  land  department  stayed. 
There  is  no  intimation  in  his  complaint,  or 
in  any  part  of  the  proceedings,  that  he  seeks 
an^  express  relief  as  against  the  defendant  in 
this  action.  It  is  nowlierc  suggested  that  in 
the  proceeding  there  should  1^  an  appraise- 
ment ordered,  and,  upon  such  appraisement 
being  had,  the  purchaser  at  the  snle  adjudged 
to  pav  the  amount  thereof  to  the  plaintiff. 
Nor  does  it  in  any  manner  appear  therefrom 
that  the  iniunctive  relief  is  auxiliary  to  any 
other  relief  to  which  he  may  be  entitled ; 
while  in  the  case  at  bar  the  onl  v  thing  sought 
is  to  recover,  in  an  action  at  law,  the  value 
of  his  improvements.  If,  in  the  former  case, 
he  had  brought  his  action  to  recover  for  such 
improvements,  and  had,  as  auxiliary  thereto, 
■ought  to  stay  the  hands  of  the  land  depart- 
ment from  completing  the  contract  of  sale, 
there  would  be  some  ground  for  the  conten- 
tion that  tho  two  suits  were  as  to  the  same 
Bubject- matter ;  but  such  was  not  the  fact, 
and  the  assertion  of  the  majority  of  the  court 
that  the  only  object  of  the  former  suit  was  to 
■ecure  the  payment  to  the  plaintiff  for  his 
improvements  is  in  no  manner  founded  upon 
the  records  in  that  case,  but  entirely  upon  a 
loose  statement  in  the  brief  of  the  plaintiff. 
It  in  no  manner  appears  from  said  record  that 
the  plaintiff  would  have  been  satisOed  to  sub- 
mit the  question  of  the  value  of  his  improve- 
ments to  a  jury.  The  gravamen  of  his  com- 
plaint is  that  he  was  entitled  to  have  them 
appraised  under  the  statute,  and  that,  until 
they  had  been  so  appraised,  the  sale  should 
not  be  consummated.  In  my  opinion  the 
subject-matter  of  tiie  two  cases  was  in  no 
legal  sense  the  same,  and  for  that  reason  the 
decision  in  the  first  case  could  not  be  res 
adj^idicata  in  the  latter  one.  But,  if  it  were, 
the  parties  were  not  so  identical  as  to  war- 
rant the  application  of  that  rule.  It  is  true 
that,  so  far  as  any  pecuniary  interest  was 
concerned,  the  defendant  in  this  action  was 
the  substantial  party  in  the  former  one ;  but 
when  we  talce  into  consideration  the  object 
of  that  suit,  and  the  parties  at  the  hands  of 
whom  the  relief  was  aslced,  and  also  consider 
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the  fact  that  the  purchaser  at  the  sale  may 
have  cared  very  little  as  to  whetlier  or  not. 
the  officers  were  allowed  to  consummate  it 
by  the  execution  of  the  contract,  it  should 
not  be  held  that  he  was  the  principal  person 
against  whom  the  plaintiff  was  waging  that. 
suit.  For  aught  that  appears  in  that  case, 
this  defendant  may  have  been  entirely  con- 
tent to  have  had  the  court  restrain  the  execu- 
tion of  said  contract.  It  was  nowhere  inti- 
mated therein  that  he,  or  his  agent  wtio  made- 
the  bill  for  him,  had  acted  in  the  premises 
in  any  manner  wrongfully.  All  the  wrong- 
ful action  alleged  was  on  the  part  of  the- 
officers  of  the  land  department,  and  they 
were  the  substantial  parties  to  that  action, 
and  the  defendant  in  this  action  was  but  in- 
cidentally interested  therein.  Under  these- 
circumstances,  the  responsibility  of  defend- 
ing the  action  should  have  been,  and  prob- 
ably was,  cast  upon  the  officers  of  the  land 
department,  and  for  that  reason,  if  for  no- 
other,  this  defendant  should  not  be  bound  by 
the  decision  rendered  therein. 

There  is  another,  and  to  my  mind  con- 
clusive, reason  why  the  former  decision  could 
not  be  relied  upon  here  as  having  been  an 
adjudication  which  established  the  rights  of 
the  parties  to  this  acticm.    Before  that  rule- 
can  be  invoked,  the  former  decision  must  in 
some  manner  be  brought  into  the  case  under 
consideration ;  and  as  the  correctness  of  the- 
ruling  of  the  lower  court  must  be  determined 
upon  the  record  as  presented  to  it,  and  not 
by  anything  occurring  in  the  case  sub{«e- 
quent  thereto,  I  am  unable  to  see  how  its  de- 
cision can  in  any  manner  be  affected  by  the 
former  one.     The  transcript  of  tlie  record 
from  the  lower  court  will  be  searched  in  vain 
for  anything  that  in  the  most  remote  manner 
calls  the  attention  of  that  court  to  the  fact 
that  there  had  ever  been  such  a  decision  made 
by  any  court  as  that  now  relied  upon.     As  I 
understand  tlie  rule,  a  court  will  never,  for 
the  purpose  of  applying  a  principle  of  law  as. 
**rM  ouffudieata"  in  a  particular  case,  go  out- 
side of  that  case  to  ascertnin  what  that  prin- 
ciple is.     If  a  ruld  of  law  has  been  so  estab- 
lished by  the  courts  of  a  state  as  to  be  ^^ttare^ 
decitis"  therein,  it  must  be  given  effect  with- 
out being  specially  brought  into  the  partic- 
ular case;  and  this  must  be  done  as  well 
when  the  parties  and  subject-matter  are  en- 
tirely different  as  when  they  are  identical 
with  those  of  the  case  in  which  the  rule  wa» 
announced.     But  I  cannot  understand  how  it 
can  be  held  that  in  the  trial  of  this  case  in 
the  lower  court  it  was  bound  to  take  notice 
that  this  principle  of  law  had  been  adjudi- 
cated between  the  pu.  ties  under  such  circum- 
btances  as  to  be  binding  upon  them  in  thia 
ctise,  without  the  fact  of  such  decision,  or  the 
circumstances  under  which  it  was  rendered, 
having  been  in  some  manner  brought  to  the 
attention  of  that  court.     The  rule  announced 
would  require  of  a  trial  court  not  only  that 
it  should  bear  in  mind  every  principle  of  law 
theretofore  announced  by  it,  and  every  other 
court  of  competent   jurisdiction,    but  also 
to  take  judicial   notice  of  all  the  facts  in 
evorv  case,  and  at  its  peril,  without  its  at- 
tention beinff  in  any  jaanner  called  thereto^ 
deciding  riichtfully  as  to  the  identical  par- 
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ties  in  all  of  the  cates,  and  the  entire  sub- 
ject-matter wliicb  was.  or  niiglit  liave  been, 
adjiKlicated  Uicrein.  That  such  could  not 
be  the  rule  seems  clear  to  my  mind.  The 
utmost  extent  to  which  any  of  the  cases  go 
Is  to  hold  that,  where  there  has  been  no  op- 
portunity to  plead  the  former  adjudication, 
it  may  l>e  given  in  evidence  under  the  gen- 
eral issue.  There  is  no  intimation  in  any  of 
such  cases  that,  where  the  plaintiff  relies 
upon  such  adjudication  as  the  foundation 
for  his  action,  he  should  not  set  it  up  in  his 
•complaint.  If  he  does  not  have  to  thus  set 
it  up.  then  the  court,  when  it  rules  as  to  the 
^afticiency  of  such  complaint,  must  bring  to 
iu  aid  an  adjudication  in  another  case,  of 
vrbich  it  has  no  notice  whatever,  or  else  have 
it>  decision  reversed  by  having  such  adjudi- 
<>ation  suggested  in  the  appellate  court. 
But,  even  if  it  was  held  that  it  was  not  nec- 
essary for  such  prior  adjudication  to  be  set 
up  io  the  pleadines,  under  the  circumstances 
of  this  case  the  plaintiff  was  not  in  a  situa- 
tion to  talce  any  advantage  of  such  adjudica- 
tion. After  the  intimation  of  the  court  that 
it  Choueht  the  complaint  on  its  face  insuf- 
^cient,  ne  made  no  suggestion  that  its  allga- 
linns  were  in  any  manner  aided  by  matters 
liOt  appearin/^  therein.  Not  only  was  there 
no  attempt  in  this  manner  to  aid  the  com- 
plaint, but  the  plaintiff  substantially  told 
the  lower  court  that  he  had  no  proof  to  offer 
upf)n  that  subject,  as,  after  the  court  had  in- 
linm'cd  tiiat  the  complaint  was  insufdcient, 
j.r  s:m1(i1  to  the  court  what  lie  proposed  to 
j>n«vc  to  establish  the  issues  on  his  part,  and 
ill  $0  doing  made  no  reference  whatever  to 
any  matter  as  "re*  adjudiecUa"  between  the 
parries. 

The  majority  of  the  court  have  evidently 
seen  the  force  of  some  of  these  suggestions, 
and  have  attempted  to  show  that  the  parties 
here  conceded  that  the  question  of  res  ad- 
judicata  was  involved  in  the  case.  But,  even 
if  the  briefs  of  the  parties  do  make  such  con- 
cession, that  fact  would  not  be  sufflcient  to 
warrant  this  court  in  finding?  therefrom  that 
the  question  was  presented  in  the  court  be- 
low ;  and,  unless  it  was  so  presented,  this 
court  should  not  allow  it  to  influence  the 
decision  here.  The  transcript  of  the  record 
shows  clearl  V  that  nothing  of  the  kind  was 
relied  upon  in  the  lower  court.  Such  being 
the  fact,  this  court,  if  justified  in  acting 
upon  any  concession  of  counsel  to  the  con- 
trary, could  only  do  so  when  the  concession 
was  made  in  such  express  and  unmistakable 
terms  that  there  couln  be  no  doubt  of  the  in- 
*^'niion.  No  suggestion,  by  way  of  argument, 
^r  aoythine  of  that  kind,  should  have  the 
force  of  such  express  concession.  As  I  under- 
stand the  briefs,  however,  there  is  no  claim, 
«Ten  on  the  part  of  appellant,  that  the  ques- 
tion of  r€$  €uijudicata  was  presented  to  the 
court  below,  or  even  that  he  relied  upon  it 
here.  That  there  may  be  no  misunderstand- 
'^^  as  to  the  facts,  I  here  set  out  the  entire 
I'rief  and  argument  of  the  appellant.  It  was 
in  words  and  figures  following:  **The  sole 
question  before  "this  court  is  the  sufficiency 
of  the  complaint.  It  was  contended  by  coun- 
•el  for  defendant  at  the  trial  that,  the  plain- 
tiff being  in  poaaesoion  of  the  improvements, 


not  having  delivered  them  to  defendant,  ha 
could  not  recover  their  value  from  defendant : 
also,  that  plaintiff  should  have  appealed  to 
the  state  school  land  commission  on  the  re- 
fusal of  the  county  commissioner  to  appraise 
the  improvements.  The  court,  on  its  own 
motion,  held  that  there  having  been  no  ap- 
praisement bv  the  county  commissioners,  the 
sale  was  void,  and  the  defendant  acquired 
no  title,  hence  was  not  liable.  This  same 
controversy  came  before  this  court  in  the  case 
of  Wilkta  v.  Hunt,  4  Wash.  100,  in  which 
the  plaintiff  sought  to  enjoin  the  execution 
and  deliverv  of  the  contract  of  purchase  of 
the  lands  in  question  on  the  same  theory 
which  was  adopted  by  the  court  below  in 
this  case,  namely,  that  the  failure  of  the 
county  commissioners  to  appraise  the  im- 
provements vitiated  the  sale.  As  a  matter  of 
fact,  Hunt  attended  the  sale,  and  was  the  pur- 
chaser, as  shown  by  the  memoranda  of  the 
sale ;  but  he  and  defendant,  Davies,  being 
members  of  the  same  syndicate,  Davies  was, 
under  the  peculiar  and  loose  methods  of  the 
King  county  commissioners,  substituted  for 
Hunt  in  the  contract  of  purchase ;  hence  the 
suit  against  Davies  as  purchaser.  In  the  cose 
cited,  this  court  says,  inter  alia:  *If  there 
has  been  no  compliance  with  the  statute  by 
the  appraisement  of  his  improvements,  cer- 
tainly no  court  would  permit  a  purchaser, 
under  those  circumstances,  to  interfere  with 
his  possession  of  the  land  until  he  is  com- 
pensated as  the  law  requires.  The  same  doc- 
trine is  announced  in  Pearson  v.  AsJiley,  5 
Wash.  169.  Secondly,  the  purchaser  is  re- 
quired to  pa^  the  appraised  value  to  the 
owner  of  the  improvements, — that  is,  he  is 
the  debtor  of  the  owner  to 'that  amount,  and 
must  pay  it  within  thirty  days.  He  can  be 
sued  for  the  debt,  and,  if  there  has  been  no 
appraisement,  the  court  and  a  jury  can  fix 
the  reasonable  value  as  well  as  the  commis- 
sioners. '  Relying  on  this  as  an  announcement 
from  the  highest  authority,  the  plaintiff 
brought  his  suit.  The  superior  court  for  King 
county  reversed  the  decision  of  the  supreme 
court,  and  dismissed  his  case.  Having  lost 
bis  right  to  an  injunction  by  reason  of  the 
fact  that  he  had  a  legal  remedy,  and  having 
been  denied  a  legal  remedy  because  of  his 
right  to  an  injunction,  he,  although  some- 
what bewildered,  confidentlv  appeals  to  this 
court  for  an  adjustment  of  bis  rights  in  the 
premises,  and  for  a  reversal  of  the  decision 
of  the  court  below."  It  will  be  seen  from 
an  examination  of  such  brief  that,  while  it 
cites  our  former  decision  as  an  authority,  it 
nowhere  suggests  that  it  was  made  under  such 
circumstances  as  to  make  it  conclusive  of  the 
rights  of  the  parties  in  this  action.  The  only 
expression  in  the  most  remote  degree  justify- 
ing the  contention  on  the  part  of  the  majority 
is  m  the  statement  that  **  the  same  controversy 
came  before  this  court  f  but,  if  counsel  had 
intended  to  place  any  special  reliance  upon 
the  decision  by  reason  of  the  identity  of  the 
subject-matter  and  of  the  parties  it  would 
have  been  incumbent  upon  him  to  have  at 
least  shown  bv  the  title  of  the  case  that  the 
present  defendant  was  a  party  to  that  suit. 
It  can  only  be  gathered,  from  all  that  is  said 
by  appellant,  that  he  relied  upon  said  decis* 
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ion  for  the  reason  that  it  had  been  announced 
by  this  court.  But  such  reliance  can  only 
•vail  him  in  the  event  that  the  court  still 
adheres  to  the  decision  as  having  been  prop- 
erly ruled.  This  the  majority  of  the  court 
expresAly  refuse  to  do.  They,  in  effect,  say 
that,  if  this  question  was  presented  in  a  case 
where  the  parties  were  different  from  those 
in  which  it  was  decided,  we  would  not  adhere 
to  it,  but  would  proceed  to  investigate  fur- 
ther. 

From  the  brief  of  respondent  it  clearly  ap- 
pears that  the  idea  that  the  former  decision 
was  relied  upon  ss  ^res  adjudieata"  in  this 
case  was  never  in  the  mind  of  the  one  who 
drew  it.  The  case  of  Wilkes  v.  Hunt  is  cited, 
but  there  is  nothing  added  to  the  citation  to 
show  that  the  parties  were  in  any  manner 
identical  with  those  of  the  case  at  bar,  or 
that  the  decision  therein  was  rel  ied  upon  as 
in  any  way  concluding  their  rights.  It  was 
simply  cited  as  a  case  in  point,  as  any  other 
case' involving  a  like  principle  would  have 
been.  This  not  only  appears  from  what  has 
been  already  said,  but  it  further  appears  from 
the  fact  that  later  in  the  brief  the  question 
of  res  adjudicata  is  expressly  presented,  and 
the  claim  made  that,  when  the  board  of 
county  commissioners  decided  that  there  were 
no  improvements  of  value  upon  the  land, 
their  decision  was  conclusive  as  to  plaintiff's 
right  to  recover  therefor.  What  was  said  in 
the  former  case  as  to  the  right  of  plaintiff  to 
recover  the  value  of  his  Improvements  in  an 
action  at  law  was  not  an  adjudication  that 
could  conclude  the  parties.  That  matter  was 
not  before  the  court.  What  the  court  was 
called  upon  to  ad.judicate  in  that  case  was 
as  to  whether  or  not  the  plaintiff  was  en- 
titled to  an  injunction.  There  was  nothing 
set  up  in  the  complaint,  or  anywhere  in  the 
proc^dings,  which  could  in  any  manner  au- 
thorize an  adjudication  by  the  court  as  to  any 
recovery  for  the  value  of  said  improvements. 
What  was  said  in  relation  thereto  was  only 
the  stating  of  a  reason  why  the  injunction 
should  not  be  granted.  Such  reason  may  not 
have  been  a  good  one,  and  yet  the  decision 
entirely  correct.  If,  for  any  other  reason 
founded  upon  the  record,  the  injunction  was 
properly  refused,  then  the  decision  was  right, 
even  although  one  or  a  dozen  faulty  reasons 
were  given  therefor.  The  court  was  not  cal led 
upon  to  say  what  was  the  remedy  of  the  plain- 
tiff. The  most,  under  any  circumstances,  it 
could  properly  adjudicate,  was  that  he  had 
a  remedy,  and  it  was  not  called  upon  to  ad- 
judicate that  fact  to  warrant  the  decision 
made,  if,  regardless  of  the  question  of  rem- 
edy, he  was  not  entitled  to  the  injunction. 
There  is  another  reason  why  what  was  said 
in  that  case  should  not  conclude  the  parties 
to  this.  There  is  nothing  to  show  that  the 
improvements  referred  to  in  the  two  cases  are 
the  same.  In  the  first  case  it  is  alleged  that 
the  improvements  are  upon  a  certain  forty- 
acre  iract,  and  there  is  no  direct  averment  that 
any  portion  thereof  are  upon  the  particular 
twenty  acres  of  said  tract  to  which  the  com- 
plaint in  this  action  is  confined. 

For  the  foregoing  reasons  I  do  not  think 
that  what  was  said  in  that  case  should  be 
driven  any  conclusive  force  in  this  one.    But, 
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if  all  that  was  so  said  is  given  full  force,  the- 
contention  of  appellant  is  not  aided.     It  can- 
not be  fairly  deduced  therefrom  that  the  ooart 
intended   to   hold   that  the   owner  of   im- 
provements, without  surrendering  possessioi^ 
thereof  to  the  purchaser  at  the  sale,    could 
maintain  an  action  against  him  for  the  value- 
of  such  improvements.     The  most  that  can 
be  claimed  is  that  it  was  there  held  that  the 
plaintiff  had  one  of  two  remedies, — he  could 
remain  in  possession  of  his  improvements 
until  compensated  therefor,  or  surrender  the 
possession  to  the  purchaser,  and  maintain  his- 
action  for  their  value.     I  cannot  believe  that, 
the  court  intended  to  hold  that  by  making  a. 
bid  for  school  land,  and  accepting  a  contract 
therefor,  the  purchaser  becomes  at  once  liable- 
to  one  having  improvements  thereon  for  the- 
value  thereof,  where  there  had  been  no  ap- 
praisement by  the  board  of  county  commis- 
sioners, and  nothing  placed  of  record  to  show, 
in  any  manner,  that  there  are  any  improve- 
ments on  the  land.  Such  a  construction  would 
compel  a  purchaser  of  such  lands  to  settle- 
with  the  owner  of  the  improvements  upon 
whatever  terms  he  should  dictate,  or  be  put;- 
to  the  expense  of  a  lawsuit,  in  which  he  wa» 
sure  to  have  the  costs  of  both  parties  to  pay. 
A  brief  consideration  of  the  facts,  as  appl  ied 
to  such  ruling,  will  show  that  such  results- 
must  follow.   If,  at  the  time  plaintiff  brought 
his  action  in  this  case,   the  defendant  was- 
liable  for  the  value  of  such  improvements, 
he  must  have  made  himself  so  liable  by  mak- 
ing the  bid,  or  in  accepting  the  contract  froia 
the  state,  for  no  other.acts'of  his  are  alle/^ed 
which  could  in  any  manner  tend  to  establish 
such  liability.    It  will  follow  that  one  in 
possession  or  Improvements  would  have  a 
direct  interest  in  not  having  them  appraised 
by  the  board  of  county  commissioners.     If 
not  so  appraised,  he  can  get  the  value  thereof 
at  the  time  the  land  is  sold,    as  found  by  a. 
jurv  of  his  neighbors,  and  can  have  the  benefi- 
cial enjoyment  thereof  while  he  is  prosecut- 
ing his  action  for  such  value,  and  while,  af- 
ter tlie  recovery  of  his  judgment  therein,  the 
purchaser  is  waging  his  action  of  ejectment 
to  obtain  possession  of  the  improvements  for 
which  a  judgment  has  been  theretofore  ren- 
dered against  him.     Not  only  will  he  have 
the  right  to  do  this,  but  during  the  time  of 
his  beneficial  enjoyment  of  the  improvements 
he  may  make  such  use  thereof  as  to  absolutely 
destroy  their  value  to  one  who  afterwards 
comes  into  possession  of  the  land.     When  a 
construction  will  lead  to  such  hardships  to 
the  purchaser  and  to  the  state,   some  other 
should  be  adopted,  if  possible.     As  to  the 
construction  of  the  statute,   it  seems  to  me 
there  can   be  little  difference  of  opinion. 
This  court  has  already  announced—what  ia 
undoubtedly  the  law — that  the  one  in  posses- 
sion of  such  improvements  had,  at  the  date 
of  the  passage  of  the  act,  no  vested  right  to 
compensation  therefor.    Therefore,  the  meas- 
ure of  his  rights  must  be  found  in  the  stat- 
ute, an  investigation  of  which  will  show^ 
that  it  is  only  to  have  the  improvements  ap- 
praised by  the  board  of  county  commission- 
ers, and,  when  appraised,  to  have  the  pur- 
chaser pay  to  him  the  value  thereof  as  so- 
appraised.     There  is  nowhere  in  the  act  axk 
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intimation  that  be  shall  have  any  right  to 
reoover,  or  anybody  ahall  be  in  any  manner 
liable  U>  him  for,  the  value  of  such  improve- 
ments,  excepting  as  so  appaised.  It  must 
follow  that,  until  there  has  been  such  an 
appraisal,  there  can  be  no  foundation  for  his 
lecoyery  of  anything  on  account  of  such 
improvements.  He  can  assert  no  rights  to 
luch  improvements  or  their  value,  except  in 
accordance  wiUi  the  provisions  of  the  statute, 
llie  board  of  countv  commissioners  will  be 
presnmed  to  have  aone  their  duty  in  that 
regard,  unless  the  contrary  appears,  and  as 
they  are  charged  with  that  duty,  and  as  he  has 
DO  right  to  his  improvements  excepting  such 
as  grow  out  of  their  action  in  that  regard, 
it  is  possible  that  he  has  no  remedy,  when 
they  refuse  to  make  an  appraisement  thereof, 
except  an  appeal  to  the  board  of  state  land 
commissioners.  If  he  has  any  remedy  aside 
from  that,  it  can  only  be  to  have  the  board 


required  to  make  such  apprafsiBment  by  pro- 
ceedings in  mandamus.    The  majority  of  the- 
court  bavins  expressly  refused  to  say  what 
the  rights  of  the  parties  would  be  under  the- 
statute,  I  have  a  right  to  assume  that,  if  they 
did,  they  would  decide  as  above  suggested. 
It  must  follow  that,  in  their  opinion,  what 
was  said  by  this  court  by  way  of  argument 
in  deciding  a  case  in  equity,  where  the  only 
object  sought  was  to  sta^  the  hands  of  certain* 
officers,  and  to  which  this  defendant  was  only 
an  incidental  party,  was  sufficient  to  create  a 
liability  on  the  part  of  the  defendant,  and  a. 
rieht  in  the  plaintiff  to  enforce  such  liability 
without  any  contract  existing  between  them, 
and  without  any  authority  of  law  whatever. 
I  cannot  consent  that  such  results  shall  be- 
held  to  flow  from  what  was  said  in  the  former 
case.    In  my  opinion  the  Judgment  should. 
be  affirmed* 
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The  deposit  of  a  partner  cannot  be  ap- 
plied to  an  OTerdrafk  of  the  Urm,  al- 

tboufrb  the  bank.  In  an  action  by  the  partner, 
might  set  up  such  overdraft  as  a  counterclaim. 

(November  28,  ISOa) 

A  PPEAL  by  defendant  from  a  judgment  of 
il  the  Superior  Court  for  Forsyth  County 
in  favor  of  plaintiff  in  an  action  broui^ht  to  re- 
cover the  balance  of  a  bank  deposit,  which  the 
bank  claimed  a  right  to  bold  as  a  set-off  to  a 
daim  against  plaintiff  on  an  overdraft  by  a 
partDersbip,  of  which  he  was  a  member. 
Affirmed, 

Plaintiff's  evidence  tended  to  show  that 
OD  the  2l8t  day  of  March,  1893,  the  firm 
of  J.  J.  Adams  &  Co.,  composed  of  him- 
self and  one  J.  A.  Reid,  dissolved  co-part- 
nership; that  theretofore  they  bad  an  ac- 
eount  with  the  defendant  bank,  and  plaintiff 
wcDt  to  defendant  bank  before  noon  of  the 
laid  day,  and  asked  for  the  account  in  bank 
of  J.  J.  Adams  &  Co. ,  wishing  to  know  the 


balance ;  that  he  was  told  by  the  bookkeeper 
of  the  bank  that  the  balance  due  J.  J.  Adama 
&  Co.  was  $201.08,  which  amount  was  there- 
and  then  paid  to  him ;  that  this  sum  wa» 
coming  to  witness  as  due  him  of  the  assets 
of  J.  J.  Adams  &  Co.  ;  that  several  da^'a 
thereafter,  about  the  38d  of  March,  the  plain- 
tiff deposited  with  the  defendant  bank  the- 
sum  of  $615  of  his  own  money  from  the  sale 
of  his  own  individual  property,  and  opened 
the  account  in  his  own  name ;  that  he  checked 
on  this  sum  various  times  in  various  amounts, 
and  that  on  the  5th  day  of  April,  1892,  he> 
made  a  check  for  balance  due  him,  when  he- 
was  told  by  the  officer  of  the  bank  that  hia 
check  was  not  good  by  $40 ;  that  this  sum  had 
been  taken  from  his  account,  bv  order  of  the- 

§  resident  of  the  bank,  and  paid  on  a  draft 
rawn  by  J.  J.  Adams  &  Co.  ;  that  this  bal- 
ance,  less  the  $40,   was  paid  to  plaintiff, 
plaintiff  demanding  the  total  amount,  in- 
cluding the  $40,  which  was  refused.    Plain- 
tiff further  testified  that  he  did  not  know 
whether  the  check  for  $40  drawn  in  the  name- 
of  J.  J.  Adams  &  Co.  was  in  the  bank  at  th& 
time  he  asked  for  the  balance  due  J.  J. 
Adams  &  Co.,  on  March  21st,  or  not ;  that  no- 
notice  of  the  dissolution  of  the  copartnership- 
of  J.  J.  Adams  &  Co.  has  been  given  by  pub- 
lication.   James  Martin,  in  behalf  of  the  de- 
fendant, testified  that  he  was  a  bookkeeper  in 
the  defendant  bank,  and  on  the  21st  March, 


'Sofrm.^Avplieatinn  by  bank  of  indMOuai  parU 
ner^g  depom  on  Urm  dehU 

Id  addition  to  the  case  of  Watts  v.  Christie,  11 
Beav.  656,  which  is  cited  in  the  above  ease  aa  au- 
thority for  the  decision  that  the  deposit  of  one 
partner  cannot  be  applied  to  an  indebtedness  of 
the  firm,  other  cases  without  any  conflict  have  de- 
cided the  same  proposition.  Coates  v.  Preston,  106 
HI.  470:  International  Bank  v.  Jones,  119  Si.  407. 60 
Am.  Rep.  807:  Baymond  v.  Palmer.  41  La.  Ann.  42&, 
<  fikg.  L.  J.  141:  Ex  parte  McKenna,  80  L.  J.  Bankr. 

a. 

Althouffh  the  partner  Is  Individiuilly  liable  for 
the  firm  debt,  the  denial  of  the  right  of  the  bank  to 

23LK.  A. 


apply  his  deposit  thereto  involves  something  more^ 
than  procedure.  It  may  Involve  matters  of  sub- 
stantial right  in  addition  to  those  mentioned  in  the- 
main  case,  especially  if  tbe  depositor  is  insolvent* 
As  is  said  In  International  Bank  v.  Jones,  tupra; 
**  Notwithstanding  he  owed  the  duty  to  pay  tbe- 
flrm  debt,  still,  inasmuch  as  the  bank  could  not  set 
off  the  firm  debt  against  his  deposit,  he  could  law» 
fully  appropriate  bis  deposit  to  a  bona  fide  cred- 
itor by  drawing  a  check  in  his  favor.**  This  well, 
illustrates  the  importance  of  the  decision  as  affect- 
ing the  pOMible  rlgbts  of  third  parties,  as  well  a» 
those  of  the  bank  and  the  depositor.        B.  A.  B. 
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1893,  the  plaintiff  aaked  him  for  balance  of 
J.  J.  Adams  &  Co.,  which  he  told  him  was 
^201.08,  and  which  plaintiff  made  check  for, 
«nd  drew  the  amount  out  of  bunk.  That  a 
clieck  of  J.  J.  Adams  &  Go.  for  $40,  made 
by  J.  A.  Reid,  came  into  bank,  I  think,  on 
that  day.  It  might  have  been  in  the  bank  at 
ihe  time  I  gave  the  balance  of  $201.08  to  Mr. 
Adams.  It  was  not  entered  on  the  books,  but 
might  have  been  on  the  file.  I  cannot  say 
Avh ether  it  was  in  bank  at  the  time  or  not. 
I  did  not  know  it  had  been  pajd  by  the 
teller.  If  I  had  known  so,  I  would  have 
charged  it  in  the  account  of  J.  J.  Adams  & 
'Co.  before  giving  the  plaintiff  the  balance. 
J.  A.  Reid,  a  witness  for  defendant,  testified 
that  he  was  a  member  of  the  firm  of  J.  J. 
Adams  &  Co.  ;  that  he  drew  the  check  for  $40 
on  the  firm  account  in  bank  to  pay  an  in- 
dividual debt  due  by  him  for  rent;  that  the 
check  was  given  several  days  before  the  21st 
of  March ;  that  the  firm  agreed  to  dissolve  on 
the  21st  of  March,  but  no  final  settlement  of 
the  copartnership  had  ever  been  made;  that 
on  the  21  St  of  March  they  quit  business,  and 
Adams  drew  out  all  they  had  in  bank. 

The  court  instructed :  **  That  if  the  check 
given  by  J.  A.  Reid  was  paid  by  the  defend- 
ant after  the  payment  to  plaintiff  of  the  bal- 
■ance  of  $201.08,  then  the  plaintiff  would  be 
«ntitled  to  recover ;  that  if,  as  the  defendant 
•contended,  the  check  for  $40  was  paid  by  the 
bank  before  the  check  for  $201.08  was  paid 
plaintiff,  and  the  defendant  gave  the  balance 
by  mistake,  the  plaintiff  would  not  be  en- 
titled to  recover,"— to  which  defendant  ex- 
cepted. Defendant  further  excepted  because 
the  court  did  not  tell  the  jury  that  the  de- 
fendant had  a  risrht  to  offset  the  $40  check  as 
an  overdraft  of  the  firm  against  the  individual 
account  of  J.  J.  Adams. 

Messrs.  Watson  St  Buxton  for  appellant 
Messrs,  Glenn  ft  MaAly  for  appellee. 

Clark,  J.,  delivered  the  opinion  of  the 
•court : 

If  the  overdraft  of  the  firm  of  which  plain- 
tiff was  a  member  was  paid  by  the  bank  after 
the  balance  was  drawn  out,  it  not  appearing 
that  the  bank  had  any  notice  of  the  (lissolu- 
tion,  such  overdraft  could  be  recovered  by 
the  bank  out  of  the  plaintiff  as  a  member  of 
the  firm.  If,  at  the  time  the  plaintiff  drew 
a  check  for  the  balance  which  the  cashier 
told  him  was  due  the  firm,  in  fact  there  was 
less  due  the  firm,  it  was  equally  an  overdraft, 
by  mutual  mistake  of  the  parties,  and  the 
bank  could  recover  it  back  out  of  the  plain- 
tiff as  a  member  of  the  firm.  But  the  bank 
had  no  right  to  charge  up  against  the  indi- 
vidual account  of  a  member  of  a  partnership 
a  balance  due  it  on  the  firm's  account.  Such 
Tie:ht  of  set-off  only  exists  between  the  same 
parties,  and  in  the  same  right.  Morse, 
Banks,  §  384.  The  bank  has  no  lien  on  the 
-deposit  of  a  partner  for  a  balance  due  from 
the  partnership.  Bolles,  Banks,  §  885.  The 
reason  is  thus  given  by  Lord  Langdale,  master 

d3L.aA. 


of  the  rolls,  in  Watts  t.  Christie,  11  Beav. 
655:  *'It  is  of  the  nature  and  essence  of 
transactions  between  banker  and  customer 
that  a  customer,  having  a  balance  in  the 
hands  of  his  banker,  should  have  full  power 
over  it,  and  be  able  to  command  payment  at 
sight.  If,  where  there  is  an  account  between 
a  firm  and  the  bank,  and  another  account 
with  one  particular  member  of  the  firm,  it  be 
once  held  that  the  bank  has  a  lien  upon  the 
balance  due  upon  the  separate  account  of  the 
individual  partner  for  a  balance  due  to  the 
bank  from  the  firm,  there  would  be  an  end  to 
some  transactions  which  it  is  most  important 
to  commerce  should  be  continued."  Inas- 
much as  the  member  of  the  partnership  can 
draw  in  the  name  of  the  firm,  if  their  over- 
drafts can  instantly  be  charged  up  against  the 
individual  account  of  a  member  of  the  firm, 
no  partner  would  be  safe  in  keeping  his 
private  account  in  the  same  bank  where  the 
partnership  account  is  kept.  Otherwise,  his 
private  funds,  deposited  perhaps  for  special 
engagements  he  may  have  in  view,  would  be 
liable  at  any  time  to  be  swept  away  by  checks 
drawn  by  another  for  his  own  personal  ends, 
but  in  the  name  of  the  firm,  and  the  partner's 
checks  on  his  private  account  would  go  to 
protest,  to  his  damage  and  inconvenience. 
Then,  too,  in  case  of  insolvency  and  an  as- 
signment by  the  partner  or  of  the  partnership, 
his  available  cash  could  be  subject  to  appro- 
priation by  the  bank  in  this  shorthand  mode 
to  his  partnership  liability,  notwithstanding 
his  or  ^e  firm's  election  in  the  deed  of  as- 
signment to  prefer  another,  or  to  share  the 
assets  pro  rata;  and  this,  also,  would  deprive 
the  individual  partner,  having  a  sum  to  his 
credit,  using  it  as  his  personal  property  ex- 
emption as  against  the  indebtedness  of  the 
partnership  to  the  bank.  It  is  true,  in  the 
present  case,  the  plaintiff  being  liable  to  the 
bank  for  the  overdraft  of  the  firm,  the  bank 
could  sue  him  therefor,  and  hence,  of  course 
could  have  pleaded  it  as  a  counterclaim,  in- 
stead of  bringing  an  independent  action.  But 
the  bank  did  not  plead  a  counterclaim.  It 
claimed  the  right  to  charge  up  against  the 
individual  account  of  the  plaintiff  the  over- 
draft of  the  firm,  and  hence  pleaded  the  gen- 
eral issue  that  it  was  not  indebted.  This  it 
cannot  do.  The  difference  between  a  counter- 
claim and  a  payment  is  not  merely  technical, 
but  substantial.  Some  of  the  differences  are 
pointed  out  above.  There  are  others,  among 
them  the  oases  in  which  the  statute  of  limit- 
ations might  be  pleaded  to  the  counterclaim. 
In  the  present  case  it  is  still  open  to  the 
bank,  as  it  did  not  plead  the  counterclaim, 
to  bring  an  action  against  the  plaintiff  for  the 
balance  due  by  the  firm.  It  is  not  yet  barred 
bv  the  statute  of  limitations,  and,  if  tiie 
plaintiff  has  property  in  excess  of  bis  exemp- 
tions, the  bank  has  lost  nothing  except  the 
bill  of  cost  in  this  case. 

While  not  concurring  altogether  in  the 
reasons  of  his  honor,  we  reach  the  same  con- 
clusion, and  declare  the  judgment  affirmed. 
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J 


%.  A  statato  proTidin^  that  it  shaU 
take  eflTeet  opon  its  aeceptanee  by  a 
BMjority  vote  of  the  people  of  the  state 
cannot  be  npheld  under  the  Ck)nstitution  of 
Maasacbusetts,  which  makes  the  senate  and  house 
of  representatives  the  leirislatlye  department  of 
the  ffoyemment,  and  does  not  reserve  to  the 
people  any  direct  power  of  supervtaion. 

^.  A  statnte  allowing  'vromen  to  vote  in 
town  and  city  eleetions  cannot  be 
made  to  take  effect  io  any  dty  or  town 
opon  Its  acceptance  by  a  majority  vote  of  the 
▼oters  of  such  city  or  town,  since  it  is  a  matter 
of  general  and  not  local  concern,  to  which  the 
iwlnclple  of  local  option  cannot  properly  apply. 

<Hol»ies  and  Barker,  JJ.,  diaaentfromprop08iUon  1.) 

iBcimea^  Barhtr  and  Kno%eUon^  JJ.,  diuent  from 

iproposition  5.) 


(February  28, 18M.) 

ADVISORY  OPINIONS  in  reply  to  an  ot- 
der  of  the  House  of  Representatives  sub- 
mittiDg  to  the  Supreme  Judicial  Court  the 
followiDg  questions: 

'^  (1)  Is  it  coDstitutioDal,  in  an  act  granting 
to  women  the  right  to  vote  in  town  and  city 
elections,  to  provide  that  such  act  shall  take 
effect  throughout  the  commonwealth  upon  its 
acceptance  by  a  majority  vote  of  the  voters 
of  the  whole  commonwealth?  (2)  Is  it  con- 
stitutional to  provide  in  such  an  act  that  it 
shall  take  effect  in  a  city  or  town  upon  its 
acceptance  by  a  majority  vote  of  the  voters 
of  such  city  or  town?  (8)  Is  it  constitu- 
tional, in  an  act  granting  to  women  the  right 
to  vote  in  town  and  city  elections,  to  provide 
that  such  an  act  shall  take  effect  throuirhout 
the  commonwealth  upon  its  acceptance  by  a 
majority  vote  of  the  voters  of  the  whole 
commonwealth,  including  women  specially 
authorized  to  register  and  to  vote  on  this 
question  alone  ?** 


JSOTR.— Power  of  the  legltiUUvre  to  make  a  ttatvte 
euntingent  on  approval  by  vote  of  the  people. 

The  above  case  presents  both  sides  of  a  constitu- 
tkmal  question  of  very  ffoeat  importance.  The 
riipbt  of  the  leKielature  to  refer  to  the  people  them- 
selves ti>e  question  of  giving  effect  to  a  proposed 
-ftaiin«  is  one  that  has  been  denied  in  a  consider- 
able number  of  cases  in  wbich  the  question  was 
not  fairly  involved,  as  well  as  in  a  very  few  cases 
in  which  it  was  involved.  Nearly  all  the  cases  in 
which  this  power  is  denied  have  been  founded  on 
Che  Pennsylvania  case  of  Parker  v.  Com.,  6,Pa.  607, 
-47  Am.  Dec  480,  and  the  Delaware  case  of  Kioe  v. 
Foster,  4  Uarr.  (Del.)  4Se,  which,  altbouRh  decided 
-oo  the  broad  ground  that  the  legislature  cannot 
«efer  a  statute  to  the  people,  were  in  fact  local  op- 
tion cases  and  have  been,  on  the  express  question 
involved  in  them,  very  frenerally  repudiated  by 
lacer  cases,  tbe  Pennsylvania  case  beinir  expressly 
overruled.  But  in  the  New  York  case  of  Barto  v. 
Himrod,  8  N.  7.  463.  declaring  the  same  doctrine, 
these  caees  were  not  referred  to,  although  they 
must  have  been  considered  as  they  had  been  dis- 
"Cussed  In  earher  cases  decided  by  tiie  general  term 
of  the  supreme  court. 

This  New  Tork  case  was  one  in  which  an  act 
-establiahmg  free  schools  throughout  the  state, 
passed  March  26, 1849,  and  providing  tbat  the  elect- 
•ora  shall  determine  by  ballot  at  the  next  annual 
election,  ^*whether  this  act  shall  or  shall  not  be- 
come a  law.**  was  held  by  tbe  court  of  appeals  to 
be  unconstitutional,  on  the  ground  that  it  at- 
tempted to  make  a  delegation  of  legislative  power 
to  thf9  people. 

This  case  overrnled  Johnson  v.  Rich,  0  Barb.  880, 
"In  wbich  the  act  had  been  held  constitutional  by 
tbe  supreme  court,  while  the  other  supreme  court 
cases  of  Thome  v.  Cramer,  15  Barb.  112,  and  Brad- 
ley V.  Baxier,  15  Barb.  122,  in  other  Judicial  depart- 
ments of  the  state,  had  held  the  act  unconstitu- 
tional. Thome  v.  Cramer  relied  largely  on  Parker 
^.  Com.,  6  1^.  607,  47  Am.  Dec.  480,  knd  Bradley  v. 
Baxter  relied  on  tbe  Pennsylvania  case  and  also  on 
Bioe  V.  Foster,  4  Harr.  (Del.)  479. 

In  Banto  v.  State,  2  Iowa,  165,  08  Am.  Dec.  487, 
followed  by  State  v.  Beneke,  0  Iowa,  208,  the  sub- 
oJflsion  to  a  vote  of  tbe  people  of  the  state  of  tbe 
l^rovislons  of  a  statute  was  held  unconstitutional, 
Iwt  as  tbe  submission  declared  that  in  tbe  event  of 
«  majority  of  votes  in  Its  favor  **then  this  act  shall 


take  effect**  **on**  a  day  named,  witbout  any  nega- 
tive clause,  the  act  was  held  to  have  been  enacted 
by  tbe  legislature  itself,  and  tbe  proposed  submit 
slon  to  tbe  people  was  Inoperative. 

In  State  v.  Hayes,  61  N.  fl.  264,  the  power  of  the 
legislature  to  refer  to  the  people  of  tbe  state  the 
adoption  or  ratification  of  a  statute  as  to  corporate 
elections  is  denied  on  a  very  elaborate  review  of 
the  authorities  on  the  question. 

In  addition  to  these  decisions  there  are  some 
other  local  option  cases  and  some  dicta  to  the  same 
effect. 

Thus  In  Ex  parte  Wall,  48  Cal.  278,  17  Am.  Bei». 
425,  tbe  general  doctrine  is  declared  that  the 
^'power  to  make  laws  conferred  on  tbe  legislature 
cannot  be  delegated  by  tbe  legislature  to  the  people 
of  the  state,  or  to  any  portion  of  the  people.**  But 
the  case  was  one  as  to  local  option,  which  was  held 
unconstitutional  and  in  this  respect  tbe  case  Is  In 
conflict  with  a  large  majority  of  modem  decisions 
on  the  subject. 

So  In  Geebrick  y.  State,  6  Iowa,  401,  local  option 
tn  the  form  of  a  vote  to  repeal  a  statute  as  to  the 
sale  of  liquors,  so  far  as  it  applied  to  tbe  county  in 
which  the  vote  was  taken,  was  held  unconstitu- 
tional and  seems  to  have  been  regarded  as  gov- 
erned by  tbe  principle  decided  in  Santo  v.  State, 
aupra. 

So  in  State  v.  Weir,  83  Iowa,  184, 11  Am.  Rep.  115. 
local  option  was  held  unconstitutional,  either  as  to 
the  adoption  or  repeal  of  a  statute. 

Another  case  which  held  that  local  option  was 
nnoonstitutional  was  that  of  Maize  v.  State,  4  Ind. 
842,  in  which  the  court  seemed  to  think  that  tbe 
same  unconstitutionality  would  inbere  In  a  statute 
referring  the  question  to  the  people  of  the  whole 
state. 

To  the  same  effect  is  State  v.  Swisher,  17  Tex.  44L 

In  Johnson  v.  Martin,  75  Tex.  88,  the  court  said: 
**It  might  not  be  allowed  to  submit  a  general  law 
to  the  state  at  large,**  but  the  decision  upheld  a 
statute  allowing  commissioners  in  their  discretion 
to  call  a  local  election  to  choose  public  weighers. 

In  People  v.  Stout,  28  Barb.  819,  a  law  antendlug 
the  charter  of  tbe  state  of  New  York  was  held  un- 
constitutional, where  it  attempted  to  make  its 
adoption  depend  on  a  vote  of  the  electors  of  the 
city  and  county.  Tnis  decision  is  based  on  Barto 
V.  Himrod,  but  it  does  not  seetk  poMible  to  recoil* 
die  it  with  the  numerous  decisions  in  which 
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See  also  28  L.  S.  A.  206;  34  L.  R.  A.  777. 
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To  the  Honorable  the  House  of  RepreseDta- 

tiyes  of  the  Commonwealth  of  Maasachu- 

•etts: 

In  reply  to  your  order  of  the  2d  inst,  a 
copy  of  which  is  annexed,  we,  the  under- 
signed, four  of  the  justices  of  the  supreme 
Judicial  court,  respectfully  submit  the  fol- 
owing  opinion : 

The  questions  all  impliedly  assume  that 
the  legislature  can  constitutionally  pass  an 
act  granting  to  women  the  right  to  vote  in 
town  and  city  elections,  and  we  proceed  to 
answer  the  questions  on  this  assumption. 

The  constitution  of  Massachusetts  was 
framed  after  much  public  discussion,  and 
after  nine  of  the  original  thirteen  states  had 
established  constitutions.  The  opinions  of 
some  of  the  men  engaged  in  framing  these 


constitutions  are  well  known.    John  Adam9 
took  a  principal  part  in  framing  the  const i  - 
tution  of  Massachusetts,   and  his  opinious- 
upon  government,  both  before  and  after  its> 
adoption,  are  found  in  his  published  works. 
The  characteristic  feature  or  all  these  consti- 
tutions is  that  they  establish  a  government- 
by  representatives  of  the  people,  and  not  ^ 
government  directly  by  the  people.     This- 
was  the  kind  of  government  to  which  the- 
people  were  accustomed.    A.11  hereditary  offl  • 
ces  having  been  abolidied,  so  far  as  they  ever 
existed  iD>  any  of  the  colonies,  and  appoint- 
ments to  office  by  the  British  crown  having 
ceased  at  the  time  of  the  Revolution,  tbc^ 
chief  executive  officers  and  the  members  or 
both  branches  of  the  legislature,  where  there- 
were  two  branches,  were  to  be  elected  by  the- 


adoption  of  municipal  charten  by  vote  of  the  peo- 
ple of  the  respective  municipalities  has  been  up- 
held. 

In  Bradsbaw  v.  Lankf ord«  11 L.  B.  A.  588, 78  Md. 
4S8,  it  is  said  to  be  **a  weU-settled  principle  of  oon- 
stitutiooal  law  that  tlie  power  thus  delegated  (to 
the  legislature)  cannot  be  redelegated  to  the  peo- 
ple themselves,**  but  tbe  case  really  decided  was 
one  as  to  the  submission  to  tbe  voters  of  a  county 
of  the  queetioa  of  taking  oysters  by  scoop  or 
dredge,  and  this  was  held  to  be  unlawful  because 
the  oyster  beds  do  not  belong  to  the  county  but  to 
the  state. 

In  State  v.  WHoox,  45  Mo.  458,  it  Is  said  that  un- 
doubtedly the  legislature  cannot  refer  the  passage 
at  a  law  to  their  constituents,  bot  that  they  may 
pass  a  law  to  take  effect  on  an  emergency.  Tbe 
point  actually  decided  in  the  case  was  that  a  stat- 
ute might  autboriase  the  vote  of  a  dty  to  organise 
for  school  purpose. 

Similar  expressions  have  been  used  in  other  oases 
which  really  decided  nothing  on  tbe  question. 

In  State  v.  Oopeland,  8  B.  I.  83,  the  decision  was 
merely  tbat  a  vote  against  tbe  repeal  of  a  statute 
was  not  effectual  for  any  purp^ise,  where  it  was 
taken  under  a  statute  submitting  the  question  of 
repeal  to  the  people.  As  to  what  effect  a  vote  in 
favor  of  repeal  would  have  there  was  no  decis- 
ion. 

In  People  v.  Collins,  8  Mich.  843,  the  court  was 
equally  divided  as  to  the  constitutionality  of  a  stat- 
ute to  take  effect  on  a  vote  of  the  people  in  its  fa- 
vor. 

It  was  said  by  Oreen,  C7u  J.,  in  tbat  case  that  the 
principle  was  recognised  by  the  constitutional  con- 
vention of  18G0,  which  expressly  required  the  sub- 
mission to  the  people  of  a  banking  law. 

In  State  v.  Toung,  20  Minn.  474,  a  statute  provid- 
ing that  no  tax  for  the  payment  of  certain  bonds 
should  be  made  without  a  vote  of  the  people  was 
held  void  on  the  ground  that  it  impaired  the  obliga- 
tion of  the  contract  with  the  bondholders,  and  also 
that  certain  provisions  constituted  an  unlawful 
delegation  of  legislative  power  to  Judges,  but 
there  was  no  decision  as  to  the  constitutionality  of 
the  delegation  of  power  to  the  people. 

On  tbe  other  side  of  the  question  there  are  also 
some  decisions  and  dicta. 

In  State  v.  Parker,  26' Vt.  867,  the  submission  to 
the  people  of  the  state  of  the  question  whether  a 
statute  should  go  Into  effect  at  tbe  time  named  by 
the  legislature  or  at  a  later  date,  which  was  in  tbis 
ease  in  the  same  year,  was  held  constitutional,  and 
the  opinion  by  Bedfleld,  Ch.  J.,  is  clearly  in  favor  of 
the  constitutlonidity  of  submitting  a  statute  to  the 
people  for  their  approval. 

SolnSmitb  v.Janesvll]e,26Wis.2ei,it  isheld  to 
hB  Qonstitntlonal  to  submit  to  the  vote  of  the  w  bole 
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state  the  question  at  whether  or  not  the  statute- 
should  take  effect. 

In  Bull  V.  Read,  18  Gratt.  78,  although  the  ques- 
tion decided,  was  the  validity  of  a  statute  aUowing^ 
a  vote  as  to  tbe  organization  of  a  school  district* 
the  opinion  argues  In  favor  of  the  validity  of  law»- 
to  take  effect  on  such  contingencies. 

So  the  supreme  court  of  Gtoorgla  in  Oaldwell  ▼.. 
Barrett,  73  Oa.  004,  although  the  case  was  one  of 
local  option,  expressed  the  opinion  '^that  when  the 
wishes  of  the  people  as  to  whether  a  proposed  act. 
should  become  a  hiw  can  be  clearly  ascertaintMl  by 
an  election,  this  mode  ^ould  be  consonant  with  the- 
genius  and  form  of  our  government. 

It  will  be  seen  from  the  above  cases  that  the  Judi-^ 
clal  opinion  in  this  country  has  been  divided  li» 
about  the  same  ratio  tbat  is  shown  in  the  oplnioii»- 
of  the  Justices  of  Maasachusetts  in  the  above  case. 
But  since  the  early  oases  started  out  with  tbe  denial- 
of  the  right  of  the  legtshiture  to  pass  local  optioi^ 
laws,  which  are  now  almost  everywhere  held  valid«. 
and  these  local  option  cases  have  been  hiryrely  relieik 
on  as  authority  for  tbe  general  doctrine  that  the  leg- 
ishiture  cannot  refer  to  a  vote  of  the  people  the* 
question  of  the  approval  of  a  law,  these  generai' 
expressions,  found  by  way  of  recital  in  various- 
cases,  cannot  be  regarded  as  of  very  great  weight. 
Excluding  these  **the  tendency  of  Judicial  decis-^ 
ion,**  which  seems  to  Ifr.  JtuUce  Holmes  to  b9- 
agalnst  bis  own  In  the  above  case,  is  not  venr 
strongly  against  him.  And  wben  tbe  Question  ot 
authority  is  narrowed  down  to  those  cases  m  whicb. 
the  reference  of  a  law  to  the  people  of  the  whole 
state  is  involved,  tbe  weight  of  authority  is  not 
very  unequally  divided.  In  the  language  of  JudQO^ 
(}ooley:  ^*If  it  is  not  unconstitutional  to  delegate 
to  a  single  locality  the  power  to  decide  whether  It 
will  be  governed  by  a  particular  charter,  must  It. 
not  quite  as  clearly  be  within  tbe  power  of  the  leg- 
islature to  refer  to  the  people  at  large,  from  whom^ 
the  power  is  derived,  tbe  decision  upon  any  pro- 
posed statute  affecting  the  whole  stater*  Gooley^ 
Const  Lim.  p.  12a  And,  as  he  further  inquireec 
*'OBn  that  be  calltMl  a  delegation  of  power  whiob 
oonsifts  only  in  the  agent  or  trustee  referring  baok, 
to  the  principal  the  Unal  decision  in  a  casewhere- 
the  principal  is  tbe  party  concerned?**   Ibid. 

While  the  eminent  author  considers  the  weight 
of  authority  up  to  tbe  time  of  his  writing  to  be 
against  him,  be  declares  that  the  decision  in  Smltb. 
V.  Janesville,  supra,  appears  entirely  sound  and 
reasonable.  The  question  is  therefore  entirely  un> 
settled,  with  the  weight  of  authority  somewhat 
against  tbe  delegation  or  reference  to  the  people^ 
but  with  almost  equal  authority  on  the  other  slde» 

F(  r  note  on  tbe  subject  of  tbe  right  of  women  U^ 
vote,  see  Col&n  v.  Thompson  iMiohj  SI  L.  B.  A.  eslL 

B.  A.  B. 
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people.  Bat  the  model  adopted  was  in  other 
reepectB  the  English  form  of  govern ment. 
While  a  purely  democratic  form  of  govern- 
ment existed  in  the  towns  of  New  England, 
few  if  any  persons  seem  to  have  been  in  favor 
of  such  a  form  of  government  for  the  state. 
By  the  constitution  of  Massachusetts,  as 
originally  adopted,  not  only  were  the  powers 
of  the  representatives  of  the  people  limited, 
but  the  powers  of  the  people  themselves  were 
limited.  The  people  limited  their  right  to 
vote  by  requiring  for  the  electors  of  state 
officers  certain  qualifications,  among  which 
was  a  low  property  qualification.  They 
required  in  the  persons  to  be  voted  for, 
higher  qualifications.  They  provided  that 
the  judges  should  be  appointed  by  the  gov- 
ernor and  council,  and  should  hold  Uieir 
offices  during  good  behavior,  subject  to  re- 
moval only  by  impeachment  or  by  address. 
They  provided  that  ''the  department  of  leg- 
islation shall  be  formed  by  two  branches, 
senate  and  house  of  representatives ;  each  of 
which  shall  have  a  negative  on  the  other." 
Part  3,  chap.  1,  g  1,  art.  1.  They  gave  to 
the  rovemor  a  qualified  veto  over  the  acts  of 
the  legislature.  They  provided  for  annual 
elections,  and  they  declared  that  **  the  people 
of  this  commonwealth  are  not  controllable  by 
any  other  laws  than  those  to  which  their 
constitutional  representative  body  have  given 
their  consent"  (part  1,  art.  10)  ;  that  ''the 
people  have  a  right,  in  an  orderly  and  peace- 
able manner,  to  assemble  to  consult  upon  the 
common  good ;  give  instructions  to  their  rep- 
resentatives, and  to  request  of  the  legislative 
body,  by  the  way  of  addresses,  petitions,  or 
remonstrances,  redress  of  the  wrongs  done 
them,  and  of  the  grievances  they  suffer"  (Id. 
art.  19)  ;  and  that  **  the  legislatiire  ought  fre- 
quently to  assemble  for  the  redress  of  griev- 
ances, "  etc.  (Id.  art.  29) .  But  there  is  noth- 
ing in  any  part  of  the  constitution  which 
tends  to  show  that  the  people  desired  that  any 
law  should  ever  be  submitted  to  them  for 
approval  or  relection.  The  only  expression 
of  this  kind  relates  to  the  manner  of  collect- 
ing the  sentiments  of  the  people  in  the  year 
1795,  ''on  the  necessity  or  expediency  of 
revising  the  constitution,  in  order  to  amend- 
ments,''^  found  in  part  8,  chap.  6,  art.  10. 
They  indeed  declared  that  ''all  power  resid- 
ing originally  in  the  people,  and  being  de- 
rived from  them,  the  several  magistrates  and 
officers  of  government,  vested  with  authority, 
whether  legislative,  executive,  or  judicial, 
are  their  substitutes  and  agents,  and  are  at 
all  times  accountable  to  them"  (part  1,  art. 
5) ;  but  they  provided  for  no  appeal  to  them- 
selves from  any  legislative,  executive,  or 
judicial  act.  They  apparently  relied  upon 
^'equent  elections,  when  the  officers  were 
«.LCtiTe ;  upon  the  right  of  meeting  and  con- 
lalting  upon  the  common  good;  upon  the 
right  to  petition  and  of  instructing  their  rep 
lesentatives;  upon  impeachment;  and  upon 
the  ri^ht  of  reforming,  altering,  and  totally 
ehanginir  the  form  of  government  when  the 
protection,  safety,  prosperity,  and  happiness 
of  the  people  requirea  it.  Part  1,  art.  7. 
Apparently,  It  was  thon^ht  that  the  persons 
selected  for  the  executive,  legislative,  and 
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judicial  offices,  in  the  manner  prescribed  tn 
the  constitution,  would  be  men  of  good  char- 
acter and  intelligence,  of  some  experience  in 
affairs,  and  of  some  independence  of  judg- 
ment, and  would  have  a  better  opportunity 
of  obtaining  information,  talcing  part  in  dis- 
cussion, and  carefully  considering  conflicting 
opinions,  than  the  people  them'selves;  ana 
the  people  therefore  put  the  responsibility 
of  carrying  on  the  government  upon  their 
representatives.  In  the  legislative  depart- 
ment they  were  particularly  careful.  They 
declared  for  the  "freedom  of  deliberation, 
speech,  and  debate,  in  either  house  of  the 
legislature"  (part  1,  art.  21),  and  they  se- 
cured deliberation  in  legislation  by  estab- 
lishing two  branches  of  the  legislature,  and 
bj  requiring  a  submission  of  every  legisla- 
tive act  to  the  governor ;  but  they  reserved  to 
themselves  no  direct  power  of  supervision. 
The  constitutions  of  the  different  states 
resemble  each  other  in  many  of  their  prin- 
cipal provisions,  and  it  generally  has  been 
held,  whenever  the  subject  has  come  before 
the  courts,  that  legislative  power  cannot  be 
delegated  by  the  legislature  to  any  other  body 
or  authority,  and  tuat  the  people  themselvea 
have  not  retained  this  power,' except  where 
they  have  expressly  provided  for  it.  It  ia 
true  that  a  general  law  can  be  passed  by  the 
legislature,  to  take  effect  upon  the  linppening 
of  a  subsequent  event.  Whether  thid  subse- 
quent event  can  be  the  adoption  of  the  law 
by  a  vote  of  the  people  has  occasioned  some 
differences  of  opinion,  but  the  weight  of 
authority  is  that  a  general  law  cannot  b» 
made  to  take  effect  in  this  manner.  Whether 
such  legislation  is  submitted  to  the  people 
as  a  proposal  for  a  law,  to  be  voted  upon  by 
them,  and  to  become  a  law  if  they  approve 
it,  or,  as  a  law,  to  take  effect  if  they  vote  to 
approve  it,  the  substance  of  the  transaction  is 
that  the  legislative  department  declines  to 
take  the  responsibility  of  passing  the  law; 
but  the  law  has  force,  if  at  all,  in  conse- 
quence of  the  votes  of  the  people.  They,, 
ultimately,  are  the  legislators.  It  seems  to 
us  that  by  the  constitution  the  senate  and  the 
house  of  representatives  have  been  made  the 
legislative  department  of  the  government, 
and  that  there  has  not  been  reserved  to  the 
people  any  direct  part  in  legislation.  The 
various  amendments  made  to  the  constitution 
since  its  adoption  have  not  changed  its  char- 
acter in  this  respect.  By  article  2  and  article 
9  of  the  Amendments,  an  act  constituting  a 
town  or  towns  a  city  government  can  be 
passed  only  with  the  consent  of  the  inhabit- 
ants of  such  town  or  towns;  and  specific 
amendments  to  the  constitution,  propi>sed  by 
the  general  court,  must  be  submitted  to  the 
qualified  voters  of  the  commonwealth.  A 
city  charter  resembles  a  state  constitution  in 
this:  that  the  government  of  the  town  is 
made  by  the  charter  a  representative  govern- 
ment ;  and  it  was  originally  declnied  that  the 
people  alone  have  a  right  to  institute  gov- 
ernment, and  to  change  it.  Part  1,  iirt  7. 
These  amendments,  as  well  as  the  other 
amendments,  to  the  constitution,  indicate  no 
intention  of  having  laws  submitted  to  the 
people  for  adoption  or  rejection 


116 


MASfiAOHUaUTTB  SUPKBMB  JgDIOIAIi  GOUBT. 


FfiB.» 


For  these  reasons,  we  are  of  opinion  that 
the  first  question  should  be  answered  in  the 
negative. 

The  second  question  requires  additional 
consideration.  There  have  been  laws,  from 
the  earliest  times,  which  delegated  legisla- 
tive powers  to  the  inhabitants  of  towns,  or 
permitted  legislative  powers  to  be  exercised 
by  such  inhabitants  over  subjects  which  were 
declared  proper  for  municipal  control.  Laws 
conferring  additional  powers  on  towns  or 
cities  have  been  passed,  and  made  to  take 
effect  in  any  town  or  citv  upon  acceptance 
by  the  qualified  voters  oi  the  town  or  city, 
or  of  the  city  council.  Some  examples  are 
found  in  Pub.  Stat.  chap.  27,  gg  18,  27,  65, 
74.  Special  laws  have  been  passed,  confer- 
ring special  powers  on  particular  towns  or 
cities,  and  general  laws  have  been  passed 
which  relate  to  towns  and  cities  having  a 
certain  population ;  and  the  consent  of  the 
inhabitants  of  a  city  or  town,  sometimes,  has 
been  required,  before  certain  special  powers 
can  be  used.  See  Pub.  Stat.  chap.  44,  gg  2, 
7 ;  Id.  chap.  54,  g  18 ;  Stat.  1887,  chap.  411, 
^  92 ;  Stat.  1891,  chap.  870.  These  statutes. 
m  general,  relate  to  local  affairs,  or  to  what 
has  been  called  ** police  regulations."  In 
Stone  V.  Oharlestown,  114  Mass.  214,  it  was 
decided  that  a  statute  was  constitutional 
which  united  two  municipalities,  and  pro- 
vided that  the  act  should  not  take  effect  un- 
less accepted  by  the  voters  of  the  respective 
municipalities.  It  was  said  :  **  Amid  all  the 
diversity  of  opinion  upon  the  much-vexed 
question  how  far  statutes  may  be  made  con- 
tingent upon  being  accepted  by  popular  vote, 
without  violating  the  principle  that  legisla- 
tive power  cannot  be  delegated,  there  is  a 
complete  harmony  of  adjudication  in  favor  of 
the  authority  of  the  lej^islature,  unless  con- 
trolled by  a  special  constitutional  provision 
upon  the  subject,  to  submit  statutes  dividing 
or  uniting  counties  or  towns,  or  establishing 
or  enlarging  a  city,  to  a  vote  of  the  inhabit- 
ants of  the  territory  immediately  affected." 
There  has  been  some  conflict  of  authority 
upon  the  constitutionality  of  what  are  called 
** local  option  laws,"  which  have  been  prin- 
cipally laws  regulating  the  sale  of  intoxi- 
cating liquors,  but  they  have  been  held  to  be 
constitutional  by  a  inajority  of  the  courts 
which  have  considered  them.  They  have 
been  held  to  be  constitutional  in  this  com* 
monwealth.  Chm.  v.  Bennett,  108  Mass.  27, 
11  Am.  Rep.  804.  In  that  case  it  is  said : 
''It  has  been  argued  in  other  cases,  which 
have  been  brought  before  the  court  since  the 
argument  of  the  present  case,  that  these  stat- 
utes are  unconstitutional  because  they  dele- 
gate to  cities  and  towns  a  part  of  the  legis- 
lative power.  But  we  can  see  no  ground  for 
such  a  position.  Many  successive  statutes  of 
the  commonwealth  have  made  the  lawfulness 
of  sales  of  intoxicating  liquors  to  depend 
upon  licenses  from  the  selectmen  of  towns  or 
commissioners  of  counties,  and  such  statutes 
have  been  held  to  be  constitutional.  7  Dane, 
Abr.  48,  44 ;  Corn.  t.  Blaekington,  24  Pick. 
852. 

**  It  is  equal  ly  within  the  power  of  the  leg- 
islature to  authorize  a  town,  by  vote  of  the 
inliabitants,  or  a  city,  by  vote  of  the  city 
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council,  to  determine  whether  the  sale  of 
particular  kinds  of  liquors  within  its  lim- 
its shall  be  permitted  or  prohibited.  This 
subject,  although  not  embraced  within  the 
ordinary  power  to  make  by-laws  and  ordi- 
nances, falls  within  the  class  of  police  reg- 
ulations, which  may  be  intrusted  by  tiie 
legislature,  by  express  enactment,  to  munic- 
ipal authority."  Certainly,  it  is  a  difticult 
question  to  determine  how  far  the  principle 
of  local  option  can  be  curried,  ana  to  what 
subjects  it  can  be  applied.  An  act  granting 
to  women  the  right  to  vote  in  town  and  city 
elections  does  not  relate  to  the  powers  of 
towns  and  cities,  which  in  some  respects  may 
well  be  different  in  different  towns  and  cities, 
on  account  of  the  number,  wealth,  and  pur- 
suits of  the  inhabitants.  Such  an  act  relates 
solely  to  the  persons  who  should  be  invested 
with  a  share  of  political  power.  Whether 
women  should  be  permittea  to  vote  in  town 
and  city  elections  seems  to  us  a  matter  of 
general,  and  not  of  local,  concern.  There  is 
nothing  in  the  history  of  Massachusetts  which 
tends  to  show  that  the  right  to  vote  in  towns 
and  cities  on  town  and  city  affairs  has  ever 
been  regarded  as  a  matter  of  police  regula- 
tion, or  of  merely  local  interest,  or  as  a  right 
which  might  be  granted  or  withheld  by  a 
licensing  board.  It  always  has  been  deter- 
mined by  the  legislature  by  a  general  law, 
in  force  uniformijy  throughout  Uie  common- 
wealth. Article  9  of  uie  Declaration  of 
Rights  declares  that  "all  elections  ought  to 
be  free ;  and  all  the  inhabitants  of  this  com- 
monwealth, having  such  qualifications  as 
they  shall  establish  by  their  frame  of  govern- 
ment, have  an  equal  right  to  elect  officers, 
and  to  be  elected,  for  public  employ menta.* 
This,  in  terms,  is  confined  to  elections  in 
which  the  qualifications  of  the  electors  and 
of  the  persons  to  be  elected  are  established 


bv  the  frame  of  jgovemment ;  but  the  princi- 
ple declared,  up  to  the  present  time,  always 
has  been  adopted  by  the  legislature,  in  pass- 


ing laws  relating  to  the  right  to  vote  in  the 
election  of  town  and  city  officers.  The  qual  i- 
fied  voters  in  towns  in  this  commonwealth, 
and  their  representatives  in  cities,  are  pos- 
sessed of  a  large  measure  of  political  power.^ 
They  have  the  taxing  power  for  all  munici- 
pal purposes,  and  it  is  well  known  that  the 
amount  of  the  city  or  town  tax  of  any  person 
usually  exceeds  that  of  his  state  and  county 
tax.  The  tax  is  imposed  on  all  the  inhabit- 
ants in  the  town  or  city  liable  to  be  taxed, 
and  on  all  the  real  property  situated  within 
the  town  or  city,  whether  owned  by  residents 
or  nonresidents.  The  power  of  taxation  is 
one  of  the  essential  and  fundamental  powers 
of  government.  It  certainly  would  constitute 
an  anomaly  heretofore  never  known  in  this 
commonwealth,  if,  in  some  cities  and  towns, 
women  were  permitted  to  vote  on  questions 
which  concern  taxation,  and  in  other  cities 
and  towns  were  not  permitted.  The  ques- 
tion, we  think,  comes  to  this :  Whether  the 
legislature,  constitutionally,  can  delegate  to 
the  qualified  voters  of  the  inhabitants  of  a 
city  or  town  the  power  of  granting  or  refus- 
ing to  grant  to  women  who  are  inhabitants 
the  right  to  vote  in  city  and  town  affairs. 
We  are  not  aware  that,  in  any  of  the  states 
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where  statutes  haTe  been  passed  conferring 
suffrage  or  municipal  suffrage  upon  women, 
the  principle  of  local  option  has  been  adopted 
in  such  statutes.  The  language  of  the  con- 
stitution, from  which  the  legislature  derives 
the  power  of  prescribing  the  qualifications 
of  the  electors  of  town  and  city  officers,  was 
taken  from  the  province  charter ;  and  it  is, 
ID  effect,  that  the  general  court  shall  have 
<all  power  and  authority  to  make  all  manner 
•f  wholesome  and  reasonable  laws,  not  re- 
ju^nant  to  the  constitution,  which  they  shall 
|udge  to  be  for  the  good  and  welfare  of  the 
^mmonwealth,  and  **to  name  and  settle  an- 
aually,  or  provide  by  fixed  laws,  for  the  nam- 
ing and  settling  all  civil  officers  within  the 
said  commonwealth,  the  election  and  consti- 
tution of  whom  are  not  hereafter  in  this  form 
of  government  otherwise  provided  for. "  Con- 
sidering the  nature  of  the  power  intended  to 
be  conferred,  the  history  of  legislation  on  the 
subject  from  the  earliest  times,  and  the  lan- 
guage of  the  constitution,  we  are  of  opinion 
tliat.  if  a  law  is  to  be  enacted  such  as  the 
question  contemplates,  it  must  operate  uni- 
formly throughout  the  commonwealth,  and 
that  the  second  question  should  be  answered 
in  the  negative. 

For  the  reasons  hereinbefore  given,  with- 
out considering  others  which  mieht  be  sug- 
gested, the  thira  question  should  be  answered 
Tn  the  negative. 

Walbridge  A.  Field. 
Charles  Allen. 
James  M.  Morton. 
John  LathroD. 
To  the  Honorable  the  House  of  Representa- 
tives of  the  Commonwealth  of  Massachu- 
setts. 

In  reply  to  your  order,  I  respectfully  sub- 
mit the  following  answer: 

If  the  questions  proposed  to  the  justices 
came  before  us  as  a  court,  and  I  found  my- 
self unable  to  agree  with  my  brethren,  I 
should  defer  to  their  opinion,  without  any 
intimation  of  dissent.  But  the  understtind- 
ing  always  has  been  that  questions  like  the 
present  are  addressed  to  us  as  individuals, 
and  require  an  individual  answer. 

It  is  assumed  in  the  questions  that  the  leg- 
islature has  power  to  grant  women  the  right 
:o  vote  in  town  and  city  elections.  I  see  no 
reason  to  doubt  that  it  has  that  power. 

1.  I  admit  that  the  constitution- establishes 
a  representative  government,  not  a  pure  de- 
mocracy. It  establishes  a  general  court, 
which  is' to  be  the  law-making  power.  But 
the  question  is  whether  it  puts  a  limit  upon 
the  power  of  that  body  to  make  laws.  In 
my  opinion,  the  legislature  has  the  whole 
law-making  power,  except  so  far  as  the  words 
of  the  constitution,  expressly  or  impliedly, 
withhold  it ;  and  I  think  that,  in  construing 
the  constitution,  we  should  remember  that  it 
is  a  frame  of  government  for  men  of  opposite 
opinions,  and  for  the  future,  and  therefore 
not  hastily  impart  into  it  our  own  views,  or 
unexpressed  limitations  derived  merely  from 
the  practice  of  the  past.  I  ask  myself,  as  the 
only  question,  what  words  express  or  imply 
that  a  power  to  pass  a  law  subject  to  rejec- 
tion by  the  i)eop1e  is  withheld?  I  find  none 
which  do  so.     The  question  is  not  whether 
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the  people  of  their  own  motion  could  pass 
a  law  without  any  act  of  the  legislature. 
That,  no  doubt,  whether  valid  or  not,  would 
be  outside  the  constitution.  So,  perhaps, 
might  be  a  statute  purporting  to  confer  the 
power  of  making  laws  upon  tliem.  But  the 
question,  put  in  a  form  to  raise  the  fewest 
technical  objections,  is  whether  an  act  of  the 
legislature  is  made  unconstitutional  by  a 
proviso  that,  if  rejected  by  the  people,  it 
shall  not  go  into  effect.  If  it  does  go  into 
effect,  it  does  so  by  the  express  enactment  of 
the  representative  body.  I  see  no  evidence 
in  the  instrument  that  this  question  ever  oc- 
curred to  the  framers  of  the  constitution.  It 
is  but  a  short  step  further  to  say  that  the 
constitution  does  not  forbid  such  a  law.  I 
agree  that  the  discretion  of  the  legislature  is 
intended  to  be  exercised.  I  agree  that  con- 
fidence is  put  in  it  as  an  agent.  But  I  think 
that  so  much  confidence  is  put  in  it  that  it 
is  allowed  to  exercise  its  discretion  by  tak- 
ing the  opinion  of  its  principal,  if  it  thinks 
that  course  to  be  wise.  It  has  been  asked 
whether  the  legislature  could  pass  an  act  sub- 
ject to  the  approval  of  a  single  man.  I  am 
not  clear  that  it  could  not.  The  objection, 
if  sound,  would  seem  to  have  eqiial  force 
against  all  forms  of  local  option.  But  I  will 
consider  the  question  when  it  arises.  The 
difference  is  plain  between  that  case  and  one 
where  the  approval  required  is  that  of  the 
sovereign  body.  The  contrary  view  secma 
to  me  an  echo  of  Hobbes'  theory  that  the 
surrender  of  sovereignty  by  the  people  was 
final.  I  notice  that  the  case  from  which 
most  of  the  reasoning  against  the  power  of 
the  legislature  has  been  taken  by  later  decis- 
ions states  that  theory  in  language  which  al- 
most is  borrowed  from  the  Leviathan.  lUcd 
V.  Foster,  4  Harr.  (Del.)  479,  488.  Hobl)e^ 
urged  his  motion  in  the  interest  of  the  abso- 
lute power  of  Kinii:  Charles  I.,  and  one  of  the 
objects  of  the  constitution  of  Massachusetts 
was  to  deny  it.  I  answer  the  first  question, 
"Yes."  I  may  add  that,  while  the  tendency 
of  judicial  decision  seems  to  be  in  the  other 
direction,  such  able  judges  as  Chief  Justice 
Parker,  of  Massachusetts,  Dixon,  of  Wis- 
consin, Redfleld,  of  Vermont,  and  Cooley, 
of  Michigan,  have  expressed  opinions  like 
mine. 

2.  If  the  foregoing  view  of  the  power  of 
the  legislature  is  right,  I  am  of  opinion  that 
the  second  question  also  should  be  answered, 
**  Yes. "  I  find  nothing  which  forbids  the  leg- 
islature to  establish  a  local  option  upon  this 
point,  any  more  than  with  regard  to  the  liq- 
uor laws.  Under  the  circumstances,  I  do 
not  argue  this  or  the  following  question  at 
length. 

8.  The  act  suggested  by  the  third  question 
is  open  to  the  seeming  objection  that  it  might 
take  a  part  of  their  power  out  of  the  hands 
of  the  present  possessors,  without  their  as- 
sent, except  as  given  by  their  representatives. 
But  if,  as  I  believe,  the  legislature  could 
give  to  women  the  right  to  vote,  if  they  ac- 
cepted it  by  a  preliminary  vote,  and  could 
impose  as  a  second  condition  that  the  grant 
should  not  be  rejected  by  the  voters  of  the 
commonwealth,  I  do  not  see  why  it  might 
not  combine  the  two  conditions  into  one,  al- 
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though,  as  a  result,  the  grant  might  become 
a  law  against  the  will  of  a  majority  of  the 
male  voters.  I  answer  this  question,  also, 
•Yes." 

Olirer  Wendell  Holmes,  Jr. 
To  the  Honorable  the  House  of  Representa- 
tiyes  of  the  Commonwealth  of  Massachu- 
setts. 

I  have  carefully  considered  the  questions 
submitted  to  the  justices  of  the  supreme  ju- 
dicial court  by  the  honorable  house  of  repre- 
sentatives on  February  2,  1894,  and  am  of 
opinion  that  the  first  and  third  should  be 
answered  in  the  negative,  and  the  second  in 
the  affirmative. 

In  adopting  the  constitution,  the  people 
of  the  commonwealth  established  a  represent- 
ative government,  consisting  of  three  depart- 
ments,— the  executive,  the  legislative,  and 
the  judicial.  In  these  all  the  power  origi- 
nally residing  in  the  people  was  vested,  and 
through  them  all  the  functions  of  the  govern- 
ment are  to  be  performed.  The  framers  of 
the  constitution  did  not  seek  to  establish  a 
pure  democracy,  but  they  Dreferred  a  system 
in  which  all  power  should^be  vested  in  offi- 
cers chosen  by  the  people.  The  execution  of 
the  laws  Is  intrusted  to  the  governor  and  his 
associates  in  his  department;  the  enactment 
of  laws,  to  the  legislature,  subject,  quali- 
fledly,  to  the  approval  of  the  governor ;  and 
the  interpretation  of  the  laws,  to  the  justices 
appointed  for  that  purpose.  The  members 
of  each  of  these  departments  of  the  jBfovern- 
ment  are  charged  with  the  duty  of  doinethat 
which  belongs  to  their  department.  They 
cannot  delegate  their  official  power  to  others. 
The  governor  is  not  a  mere  agent  of  the  peo- 
ple, who  can  refuse  to  assume  the  responsi- 
bility of  action  in  matters  within  his  de- 
partment, and  put  upon  the  electors,  as  his 
principals,  the  duty  of  deciding  for  him 
whether  his  actions  shall  be  of  one  kind  or 
another.  He  is  for  the  time  the  repository 
of  all  the  power  of  the  people  in  those  mat- 
ters which  belong  to  his  office.  He  must  do 
his  official  duty,  and  there  is  no  way  in 
which  he  can  shift  the  burden  of  the  execu- 
tive business  from  his  shoulders  to  those  of 
the  people  of  the  commonwealth.  If  an  ap- 
plication for  the  pardon  of  a  criminal  is  made 
to  him,  he  cannot  relieve  himself  of  respon- 
sibility by  entering  an  order  that  the  pardon 
shall  be  granted  if  the  people  of  the  state, 
at  a  meeting  called  for  the  purpose,  vote  in 
favor  of  it.  A.  judge,  who,  under  the  consti- 
tution, derives  all  his  power  from  the  peo- 
ple, cannot  refer  back  to  the  people  the  cases 
which  he  is  called  upon  to  decide.  He  can- 
not enter  a  decree  that  this  case  shall  be  de- 
cided for  the  plaintiff,  or  this  law  shall  be 
declared  unconstitutional,  if  a  majority  of 
the  people  so  decide  upon  the  submission  of 
the  question  to  them  at  their  next  election. 
The  sole  power  to  grant  pardons  is  in  the 
governor,  and  the  sole  power  to  decide  judi- 
cial controversies  is  in  the  judges.  By  the 
bestowal  of  this  power  in  the  adoption  of 
their  constitution,  the  people  were  divested 
of  that  which  was  bestowed ;  and  it  can  be 
restored  to  them  by  nobody,  so  long  as  the 
constitution  remains  unchanged.  Nor  was 
it  any  more  contemplated  by  the  framers  of 
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the  constitution  that  the  department  of  the 
government  which  is  charged  with  the  daty 
of  enacting  laws  should  fail  to  do  its  whole 
duty,  and  should  merely  propose  to  the  peo- 
ple laws  which  shall  or  shall  not  take  effect 
as  the  people  vote.  The  legislature  is  the 
law-making  body.  The  people's  representa- 
tives, acting  together  after  due  deliberation* 
are  to  complete  the  work  of  making  such 
laws  e^s  seem  to  themffood.  The  neople  de- 
liberatelv  put  away  mm.  themselves,  into 
the  hands  of  this  body,  all  authority  touch- 
ii^  this  subject;  and,  imtil  there  Is  a  change 
otthe  constitution,  neither  they  nor  the  lesr 
islature  can  put  it,  or  any  part  of  it,  back. 
Their  supreme,  power  may  find  full  exercise 
from  time  to  time  in  choosing  those  who  rep- 
resent them,  and  in  amending  the  constitu- 
tion or  adopting  a  new  one.  Under  oar 
frame  of  government,  to  call  in  the  people 
to  vote  directly  upon  the  enactment  of  a  law 
is,  in  my  opinion,  as  much  an  attempt  to 
delegate  legislative  power  as  the  submission 
of  such  a  question  to  anv  other  tribunal. 
The  reasons  which  induced  our  forefathers  to 
adopt  such  a  system  might  be  considered  at 
great  length,  but  we  are  not  now  so  much 
concerned  with  the  reasons  for  their  action, 
as  with  the  nature  and  effect  of  it.  The  im- 
portant fact  is  that  their  scheme  of  govern- 
ment was  intended  to  cover  the  whole  field, 
and  it  leaves  no  place  for  the  people  in  the 
enactment  of  laws,  except  as  they  speak 
through  their  representatives.  In  the  inter- 
pretation of  similar  constitutions  in  other 
states,  there  is  a  ereat  weight  of  judicial  au- 
thority in  favor  of  this  view.  Decisions inac- 
cordance  with  it  have  been  made  by  the  courts 
of  last  resort  in  New  Hampshire,  New  York, 
Pennsylvania,  Delaware,  Indiana,  Iowa» 
Missouri,  California,  and  Texas. 

This  is  the  rule  in  regard  to  what  is  strictly 
legislation, — that  is  to  say,  the  enactment  of 
general  laws  for  the  people  of  a  state, — but 
it  is  very  generally  nelu  that  a  legislature 
may  submit  to  the  voters  of  towns  and  cities 
questions  which  are  local  in  their  nature,  or 
which  have  in  them  a  local  element,  such  aa 
make  it  proper  that  they  should  be  dealt 
with  differently  in  different  places.  This 
rule  prevails  in  Massachusetts.  A  familiar 
example  of  the  application  of  it  is  the  so- 
called  ''loqal  option**  provision  of  our  law 
in  regard  to  the  sale  of  intoxicating  liq^uors. 
In  Massachusetts,  from  the  earliest  times, 
the  towns  have  been,  in  a  great  degree,  in- 
trusted with  the  management  of  their  own 
affairs.  For  a  time  after  the  separation  from 
England,  previously  to  the  adoption  of  our 
constitution,  they  would  seem  to  have  been 
independent  democracies.  Since  that  time 
they  have  been  allowed  large  liberty  in  the 
transaction  of  their  business.  The  systems 
which  the  legislature  has  provided  for  them 
have  been  elastic,  so  that  they  might  be 
adapted  to  the  different  wants  of  the  people 
of  aifferent  municipalities.  Towns  are  al- 
lowed to  adopt  by-laws  on  a  great  variety  of 
subjects.  Pub.  Stat.  chap.  37,  §§  15-82. 
To  a  large  degree,  cities  and  towns  may  de- 
termine for  themselves  the  machinery,  as 
well  as  the  methods,  by  which  they  will 
manage  their  affairs.    Within  certain  lim* 


1891 


129  MUKrCIPAL  8UFFKAG£  TO  WOMEH. 


119 


its,  townB  may  determine  the  number  of  their 
-mlectment.  of  their  ftssessors.  and  their  school 
-oommittee.  and  the  length  of  their  respective 
terms  of  office.  Id.  chap.  27,  f(§  64,  65 ;  Id. 
•chap.  44,  §  21.  They  may  determine  whether 
they  will  elect  road  commissioners  (Id.  chap. 
"27,  ^  74)  ;  whether  they  will  establish  Are 
districts  (Id.  §  87)  ;  and  whether  they  will 
adopt  the  Australian  method  of  voting  In  town 
•elections  (Btat.  1890,  chap.  886).  These  are 
only  a  few  of  the  matters  which  are  left  to 
their  option.  Statutes  are  passed  nearly 
-eyery  year  to  take  effect  only  in  such  cities 
or  towns  as  choose  to  act  unaer  them.  Stat. 
1871»  chap.  882 ;  1878,  chap.  95 ;  1867,  chap. 
S47 ;  1882,  chaps.  154,  255 ;  1888,  chap.  208 ; 
1886,  chap.  295 ;  1888,  chaps.  804,  481 ;  1890, 
«hapa.  264,  819 ;  1891,  chap.  870.  The  doc- 
trine on  which  these  statutes  are  founded  is 
not  that  the  legislature  may  delegate  legis- 
lative authority, — ^that  is,  authority  to  enact 
laws  for  all  the  people  of  the  common- 
wealth,— but  that  it  may  submit  to  the  Yot- 
«re  of  a  city  or  town  the  right  to  vote  on  any 
•question  which  may  affect  Uieir  interests  dii- 
jerently  from  the  interests  of  those  in  other 
parts  of  the  commonwealth.  In  doing  this, 
the  legislature  recognizes  the  principle  of 
local  self-^oyemment,  which  has  always  been 
a  distinctiye  feature  of  our  New  England 
system. 

Voting,  in  city  and  town  elections,  is 
aimply  a  part  of  the  management  of  the  city  *s 
or  town's  business.  It  can  in  no  way  affect 
the  state  at  large.  The  legislature  may  give 
•cities  and  towns  as  large  liberty  as  it  chooses 
in  regard  to  any  question  wnich  is  local. 
If  Uie  education,  or  experience  in  business, 
or  wealth,  of  women,  as  compared  with  that 
of  men,  or  Uie  relative  number  of  women  and 
men,  differs  materially  in  different  munici- 
palities, so  as  to  maKe  the  considerations 
properly  to  be  regarded  in  favor  of  allow- 
ing women  to  vote  in  town  elections  much 
stronger  in  one  town  than  in  another,  the 
legislature  ma^  leave  to  the  voters  of  the 
town  the  question  whether  they  will  extend 
municipal  suffrage  to  women.  I  think  the 
legislature  may  And  great  differences  in  dif- 
ferent parts  of  the  commonwealth  in  regard 
to  the  desirability  of  the  proposed  change, 
and  that  the  question  to  be  considered  is,  in 
part  at  least,  a  local  one.  May  there  not  be 
seaport  towns  where  there  are  many  widows 
of  men  lost  at  sea,  and  wives  of  seamen  who, 
by  reason  of  their  occupation,  are  unable  to 
be  present  at  town  meetings,  and  who  are  ac- 
customed to  be  represented  by  their  wives  in 
the  management  of  their  business,  and  where 
a  large  part  of  the  taxable  property  could 
not  be  represented  at  town  meetings,  except 
by  women?  And  may  there  not  be  other 
cities  or  towns  in  the  commonwealth  where 
the  relative  number  of  men  and  women,  and 
their  respective  occupations,  and  their  con- 
nections with  the  management  of  property, 
would  be  very  different,  and  where  the  legit- 
imate arguments  which  could  be  adduced  in 
favor  of  municipal  suffrage  for  women  would 
not  be  the  same  f  If  ci ti  zens  of  Boston  should 
petition  for  an  amendment  of  the  charter  of 
thai  city,  giving  women  the  right  to  vote  at 
city  elections,  it  would  seem  that  the  legis- 
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lature  might  enact  such  an  amendment  to  be 
adopted  by  the  city  or  not,  as  the  voters 
should  determine.  I  think  that  a  town  may 
as  well  be  permitted  to  decide  whether,  in 
conducting  its  government,  it  will  invite 
women  to  the  polls,  as  whether  it  will  adopt 
the  Australian  ballot,  or  whether  it  will  act 
alone  instead  of  being  merged  in  another  city 
or  town  by  annexation.  It  seems  to  me  that 
the  legislature  has  constitutional  authority 
to  pass  a  law  allowing  women  to  vote  at  city 
and  town  elections  in  such  cities  and  towns 
as  shall  determine  in  favor  of  givine  them 
the.  ballot.  Marcus  P.  Knowlton. 

To  the  Honorable  the  House  of  Representa- 
tives of  the  Commonwealth  of  Massachu- 
setts. 

In  compliance  with  your  order  of  February 
2,  1894,  i  herewith  respectfully  submit  my 
opinion  upon  the  questions  of  law  therein 
stated: 

I  assume  that  an  act  granting  to  women 
the  right  to  vote  in  town  and  city  elections 
is  constitutional.  I  see  no  reason  why  such 
an  act  may  not  properly  be  made  to  take  ef- 
fect in  particular  towns  and  cities  only,  as 
well  as  in  all.  The  right  of  the  general 
court  to  grant  to  the  inhabitants  of  a  particu- 
lar place  powers  and  privileges  necessary  or 
expedient  for  its  regulation  or  government 
is  plain  and  unouestioned.  I  And  nothing 
in  the  constitution  to  require  uniformity 
throughout  the  commonwealth  in  the  selec- 
tion of  the  inhabitants  to  whom  the  local 
government  of  a  town  or  eitv  shall  be  com- 
mitted. In  my  opinion,  under  our  constitu- 
tion, the  general  court  may  provide  that  any 
act  of  the  legislature  shall  take  effect  upon 
acceptance  by  some  body  of  voters  designated 
in  the  act.  This  practice  has  been  not  in- 
frequent here,  from  an  early  date,  both  in 
local  statutes  and  statutes  concerning  corpo- 
rations, and  has  been  held  constitutional  by 
decisions  of  the  supreme  judicial  court.  See 
Wales  V.  Belcher,  8  Pick.  508,  510 ;  8Ume  v, 
GhfM'Uetovm,  114  Mass.  214,  221.  It  is  true 
that  the  act  under  consideration  in  WaU»  v. 
Belcher  may  iind  special  justification  under 
the  provisions  of  article  2  of  the  articles  of 
amendment ;  but  the  act  dealt  with  in  Stone 
V.  CharUetoton,  though  local,  was  not  within 
the  letter  of  that  amendment,  and  in  both  of 
those  decisions  the  judgment  of  the  court 
was  nut  on  broad  grounds.  In  the  former, 
Ohi^  Justice  Parker  snid:  **Why  may  not 
the  legislature  make  the  existence  of  any  act 
depend  upon  the*  happening  of  any  future 
event?"  And  in  the  latter  Chief  Justice  Gray 
held  that  the  legislature  did  not  in  any  sense 
delegate  its  constitutional  authority,  in  pass- 
ing the  act  in  that  form.  In  respect  to  this 
question,  I  am  unable  to  see  any  sound  dis- 
tinction between  general  and  local  acts.  If 
the  power  resides  in  the  legislature  at  all,  it 
may  be  exercised  in  its  discretion.  The 
provision  of  the  Constitution,  in  part  1,  art. 
10,  that  *'the  people  of  this  commonwealth 
are  not  controllable  by  any  other  laws  than 
those  to  which  their  constitutional  repre- 
sentative body  have  given  their  consent," 
impliedly  sanctions  the  power.  The  con- 
stitutional representative  body  ''give  their 
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consent"  to  every  such  law  in  the  most  formal 
manner.  Nor  is  it,  to  my  mind,  an  objec- 
tion to  the  validity  of  a  law  so  framed  tliat 
the  body  whose  further  assent  is  required  is 
composed  in  part  of  inhabitants  other  than 
qualified  voters.  In  case  of  acts  of  incorpo- 
ration the  members  of  the  voting  body  need 


not  he  even  inhabitants,  and  yet  without, 
their  assent  the  act  is  not  law,  and  with  their 
assent  it  is  law.  For  the  reasons  stated,  T 
am  of  opinion  that  each  of  thn  three  ques- 
tions set  forth  in  the  order  hh  mid  he  an- 
swered in  the  affirmative. 

James  M.  Barker. 


WEST  VIRGINIA  SUPREME!  COURT  OP  APPEALS. 
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CENTRAL  IMPROVEMENT  CO.  ei  of. 


B.  E:  JAMISON  &  CO.  et  al..  Inter- 
venors,  Appts. 

(8B  W,  Va.  800.) 

•1*   A   strani^rt    paying    the   debt  of 

*Headnotes  by  Brakitoh,  J. 


another  withoot  reqoest,oannot  sustain  a]» 
.  action  at  law  against  suon  other  uolesB  he  has  fA 
some  way  ratified  such  payment. 

8.   Soch  payment  by  a  stranger,  if  slg* 
oepted  as  such  by  the  creditor,  discharges  the- 
debt,  so  far  as  the  creditor  Is  concerned,  and  also 
as  to  the  debtor,  tf  he  ratify  it. 

8«  A  stranger  who  pays  a  debt  withont. 
request  by  the  debtor*  when  his  pay-- 
ment  is  not  ratified  by  the  debtor,  may  brins- 
a  suit  in  equity  praying  relief  in  the  alternative;. 


NOTB.— 27i<  effect  of  pavMnt  of  a  debt  by  a  volunteer 
or  stranger  to  the  original  undertaking, 

I.  ExttnguUihmenL 
IL  Contrary  doctrine, 
m.  Xectemty  nf  ratiJUiatiofU 
IV.  Question  of  intentUm, 
V.  Bight  of  action. 
VL  As  to  ItilU  and  note$, 
YIL  Suibrogation. 

a.  Oeneral  doctrine. 

b.  Payment  for  protection, 

c.  By  special  /igreemenL 

d.  Fraud. 

Vin.  As  against  executors^  etc 

IX.  Judgment  debt 
X.  Purchase  money  lien, 

XL  Mortgage  debt. 
XIL  Creditor  of  wife, 

L  EixttnguishmeinU 

Where  the  demand  of  a  creditor  Is  paid  with  the 
money  of  a  third  person,  not  himself  a  creditor, 
without  any  agreemeot  tiiat  the  security  shall  be 
assigned  or  kept  on  foot  tor  such  party^  benefit  it 
has  been  betd  that  the  demand  is  absolutely  extin- 
guished. Harrison  v.  Hicks,  1  Port.  (Ala.)  423,  27 
Am.  Dec.  688;  Webster  v.  Wyser,  1  Stew.  (Ala.)  184: 
Logan  V.  Williamson,  8  Ark.  216;  Martin  v.  Quinn, 

87  Cal.  66;  Moran  v.  Abbey,  68  Cal.  56;  Hough  v. 
^tiia  L.  Ins.  Co.  67 IIL  818,  U  Am.  Rep.  18;  Small  v. 
Stagg,  96  IU.80;  White  v.  Caunon,  126IU.  413;Pearoe 
▼.  Bryant  Coal  Co.  121111. 607;  Bin  ford  v.  Adams,  104 
Ind.  41;  Rltenour  v.  Mathews,  42  lad.  7;  Harvey  v. 
Tama  County,  68  Iowa,  228;  Oliver  v.  Bragg,  16  La. 
Ann.  402:  Kolte  v.  Creditors,  7  Mart  (N.  S.)  602; 
Tuckerman  v.  Sleeper.  0  Cushi  177;  Bunn  v.  Lind- 
say. 06  Mo.  260;  Anglade  v.  St.  Avit,  67  Mo.  484;  Sbinn 
V.  Budd,  14  N.  J.  Eq.  234;  Wilson  v.  Brown,  13  N.  J. 
Eq.  277;  FowJer  ▼.  MoUer,  10  Bosw.  374;  Sandf ord  v. 
McLean,  8  Paige,  117,  8  L.  ed.  60, 28  Am.  Dec.  773; 
Burr  V.  Smith,  21  Barb.  282;  Boyd  v.  McDooough,  80 
How.  Pr.  889;  La  Farge  v.  Herter.  11  Barb.  150; 
Wood  V.  Jefferson  County  Bauk,  9  Cow.  206;  Hayes 
V.  Ward,  4  Johns.  Ch.  120,  1  L.  ed.  788, 8  Am.  Dec. 
654:  Banta  v.  Garmo,  1  Sandf.  Ch.  885,  7  L.  ed.  868; 
Conklinfr  v.  King,  10  N.  T.  440;  Wilkes  v.  Harper,  1 
N.  Y.  686;  Dusenbury  v.  Callaghan,  8  Hun,  641; 
Griflln  v:  Petty,  101  K.  C.  8S0:  Leavitt  v.  Morrow,  6 
Ohio  St.  71,  67  Am.  Dec.  334;  Cottrcll's  App.  23  Pa. 
204:  Oury  V.  Saunders,  77  Tex.  278;  National  Bank  of 
RoyaJton  v.  Cushlng,  58  Vt.  326;  Douglass  v.  Fagg, 
8  Leigh,  588;  Feamster  v.  Witbrow,  12  W.  Va.  658; 
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Pelton  V.  E[napp,  21  Wis.  68;  Kimball  v.  Noyes,  IT 
Wis.  606;  Putney  v.  Famham,  27  Wis.  189;  Gray  v» 
Herman,  6  L.  R.  A.  691,  75  Wis.  468;  Bank  of  United 
States  V.  Winston,  2  Brock.  262;  Belsbaw  v.  Buslu  II 
C.  B.  191,  22  L.  J.  a  P.  24,  17  Jur.  617;  Welby  v» 
Drake,  1  Car.  A  P.  SSf. 

In  the  absence  of  all  circumstances  tending-  to 
show  the  contrary,  the  inference  is  that  the  act 
being  for  tbe  debtor^s  benefit  was  done  with  hl» 
consent,  or  if  without  his  knowledge  at  the  tLm^ 
that  it  was  ratified  by  him  afterwards,  and  such  a. 
payment  would  bar  any  subsequent  action  by  th» 
creditor.    Leavitt  v.  Morrow,  supra. 

Such  payment  extinguishes  the  debt  and  alt 
rights  under  the  Judgment  and  execution.  Wilson. 
V.  Brown,  supra^ 

The  acceptance  is  not  only  an  extinguishment  of 
the  debt  but  creates  an  estoppeL  Leavitt  v.  Mor- 
row. Pelton  V.  Knapp,  Kimball  v.  Noyes,  and  Put* 
ney  v.  Famham,  supra.  ^ 

An  obligation  may  be  discharged  by  a  thlrft 
person  in  no  way  concerned  in  it,  provided  he  act 
in  the  name  and  for  the  discharge  of  the  debtor,  or 
that  if  he  act  in  his  own  name  he  be  not  subrogated 
to  the  creditor's  rights  under  article  2130  of  th» 
Lou Isiana  Civ.  Code  (old).  State  v.  Pilsbury,  29  La» 
Ann.  787. 

The  money  must  be  accepted  in  payment.  Mar- 
tin V.  Quinn,  87  Cal.  66;  Leavitt  v.  Morrow,  6  Ohio- 
St.  71,  67  Am.  Dec.  334. 

The  payment  must  be  made  in  f ult  Swann  ▼» 
Patterson,  7  Md.  164. 

As  between  thb  person  who  paid  it  and  him  for 
whose  benefit  it  was  intended,  a  question  might 
arise  whether  it  were  purely  voluntary  or  not^ 
which  would  depend  on  the  circumstances  of  pre* 
vious  requests  or  of  subsequent  aasent,  either  ex- 
pressed or  implied.  Harrison  v.  Hicks,  1  Port. 
(Ala.)  423,  27  Am.  Dea  638. 

It  is  for  the  party  alleging  extinguishment  oT 
payment  of  a  debt,  to  prove  the  same.  Gernon  ▼. 
McCan,  23  La.  Ann.  84. 

In  Dusenbury  V.  Cnllnghan,  8Hun,  641,  the  money- 
was  paid  by  the  stranger  for  his  specific  purpose 
and  not  with  an  intention  of  relieving  the  defend- 
ant from  any  liability.  The  court  held  that  in  order 
to  make  such  payment  effectual,  it  must  be  made 
by  the  third  party  as  agent  for  and  on  account  of 
tbe  debtor,  and  with  the  prior  authority  of  subse- 
quent ratification. 

Where  payment  by  a  third  party,  by  delivery  of 
property,  was  pleaded   in  defense  between  the 


See  also  I^  R.  A.  528;  29  L.  R.  A.     1 00;  4(i  L.  R.  A.  384. 
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tiiat  Ib,  fhat  if  the  debtor  do  DOt  ratify  such  pay- 
ment the  debt  may  be  enforced  In  bis  favor,  as  Its 
equitable  aaslgnee,  or.  If  ao  ratified,  that  be  be 
decreed  repayment  of  the  amount  paid  for  the 
uae  of  the  debtor. 

4.   The  stranger. 'vrhen  he  pays  tlie  debt 
of  anothery  may  talce  aaaa^f^ment  of 

it  from  the  creditor,  and  enforce  the  debt 
against  the  debtor;  and  if,  when  he  pays,  the 
creditor  agrees  to  assign  him  the  debt,  though  no 
assignment  in  writing  be  made,  the  stranger  will 
be,  in  equity,  regarded  as  the  equitable  assignee 
of  the  debt^  and  the  transaction  will  be  regarded 
equivaleot  to  a  purchase  of  the  debt^ 

6.   It  is  well  settled  that  the  Judgment  of 
a  eigter  state  must  be  accorded  in  this  state 


the  same  faith  and  credit  it  has  in  the  state  where- 
rendered. 

6*  When  sach  Judgment  is  sonipht  to  be- 
enforced  here*  our  courts  may  inquire  into- 
the  Jurisdiction  of  the  court  rendering  the  Judg- 
ment, and  if  it  appear  that  the  court  had  not  Ju» 
risdiction  the  Judgment  will  be  held  void  here;, 
otherwise,  it  is  valid  and  binding  in  this  state. 

7«  A  Jndg^ent  in  a  oovrt  of  a  sister^ 
state*  without  service  of  process  in  any 
manner,  and  without  appearance,  will  be  hdd^ 
void  in  this  state. 

8«  Under  the  law^  of  Pennsylvania*  the- 
president  of  a  private  corporation  created  by 
that  state  cannot  recover  from  the  corporation 
upon  a  quantum  meruit  for  ollicial  services  there 


debtor  and  creditor,  the  creditor  denying  the  same 
and  alleging  his  own  personal  Independent  pur- 
chase of  the  property,  the  court  held  that  the  Jury 
should  be  instructed  that  if  they  found  from  the 
evidence  an  implied  agreement  to  that  eiZect,  a 
verdict  for  defendant  was  correct.  Griifin  v. 
Petty.  101  N.  C.  880. 

A  debt  may  be  paid  or  extinguished  by  a  third 
person  becoming  responsible  to  the  creditor  with 
the  concurrence  of  the  debtor.  Logan  v.  WUliam- 
eon.  8  Ark.  216,  following  Tatlock  v.  Harris,  8  T.  EL 
180;  Wilson  y.  Goupland,  5  Bam.  A  Aid.  238. 

A  third  party  delivering  chattels  in  satisfaction 
of  a  debt,  after  inducing  the  creditor  to  accept 
them  in  payment,  is  estopped  from  alleging  the 
voidabili^  of  the  contract  and  claimiog  the  price 
of  such  goods,  such  delivery  working  a  satisfaction 
of  the  debt.    Fowler  v.  MoUer,  10  Bosw.  874^ 

The  payment  of  a  note  by  anticipation  extin- 
guishes a  mortgage  securing  It,  beiogan  accessory 
to  the  contract.    Hoyle  v.  Cazabat,  25  La.  Ann.  438. 

After  such  a  payment^  a  pnrchaser  at  an  execu- 
ti6n  sale  acquires  no  title  to  the  property  sold. 
Terry  v.  0*Neal,  71  Tex.  598. 

Under  article  2181  of  the  Louisiana  Code  a  third 
party-  may  put  the  obligee  in  default  by  offering  to 
perform  for  the  debtor  even  without  the  iatter^s 
knowledge,  if  it  be  shown  that  it  wss  for  his  ad- 
vantage, and  not  merely  for  the  purpose  of  chang- 
ing the  creditor.    State  v.  Pllsbury,  20  La.  Ann.  787. 

In  Belshaw  v.  Bush,  11  C.  B.  191, 22  L.  J.  C.  P.  2i, 
17  Jar.  67,  it  is  stated  that  if  a  stranger,  in  the  name 
of  a  mortgagor  or  of  his  heir,  with  his  consent  or 
privity,  tender  the  debt  to  the  mortgagee  and  the 
latter  acceptJt,  the  debt  is  satis  tied. 

Where  the  plaintiff  agreed  with  a  third  psrty  to 
accept  a  sum  in  discbarge  of  a  debt,  the  advance 
Of  such  amount  by  such  third  party  was  held  a 
satisfaction  of  the  debt.  Welby  v.  Drake,  1  Gar.  ft 
P.6S7. 

Such  a  pajnnent  was  held  to  be  a  discbarge  of  the 
debt  and  a  defense  to  an  action  for  the  price  of 
goods  sold.  Oray  v.  Herman,  0  L.  R.  A.  001, 75  Wis. 
458. 

Payment  may  be  made  by  an  arrangement  where* 
by  a  creditor  is  given  other  funds  supplied  by  a 
third  party  to  the  creditor  at  the  instance  of  the 
debtor,  the  arrangement  being  carried  into  actual 
eifect.  First  Nat.  Bank  of  Nashville  v.  McCiuog,  7 
Lea,  402,  40  Am.  Bep.  60;  2  Parsons,  ConL  187. 

In  Hun  V.  Van  Dyck,  26  Hun.  667,  the  defendants 
were  allowed  to  plead  payment  by  another  in  dis- 
charge of  their  illegal  acts  in  the  purchase  of  bonds, 
the  principal  and  Interest  of  which  had  been  reim- 
butsed  by  the  obligors. 

Tbe  payment  must  be  deliberate  and  intentional 
on  the  third  party^  part,  payment  being  perform- 
aooe  of  the  obligation  or  there  is  no  extinguish- 
ment of  tbe  debt.  Oemon  v.  McOan,  23  La.  Ann.  64. 

If  tbe  debtor  repudiate  the  payment  made  by 
tbe  stranger,  the  payment  will  not  operate  as  a 
discbarge  of  the  debt.   Neel y  v.  Jones,  16  W.  Va.  625. 
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It  has  been  held  that  to  be  available  as  a  defense 
to  an  action  by  the  original  creditor,  such  pay- 
ment must  be  made  by  the  third  party  either  as- 
agent  for  and  on  account  of  the  debtor  or  with  bia- 
authority.  Kronaer  v.  Helm,  75  N.  Y.  574,  81  Am. 
Rep.  481;  Atlantic  Dock  Co.  v.  New  York,  58  N.  Y. 
69;  Bleakley  v.  White,  4  Paige,  654,  3  L.  ed.  508;  Til- 
ton  V.  Alcott,  16  Barb.  696. 

So  it  must  be  proved  to  have  been  made  and  re- 
ceived in  discbarge  of  the  debt  and  so  as  tcroxtfii^ 
guisb  it.    Breck  v.  3]una*aid,yi'V.  Hf.  80^,  n  :\piJ 

Undei:arMcle21fiil  uf  the  Ci^il:  Code  of  Louisiana,, 
the  obligation  may  be  discharged  by  a  third  party  in 
no  way  concerned  in  it,  provided  he  acts  in  ttae- 
name  and  for  tbe  discbarge  of  the  debtor,  or  that 
if  be  act  in  bis  own  name  he  is  not  subrogated  to- 
the  rights  of  the  creditor.   Gtomon  v.  McCan,  suiira. 

It  ia  not  a  contract  but  the  discharge  of  a  con- 
tract in  which  tbe  party  of  the  first  part  has  a  right 
to  demand  payment,  and  the  party  of  tbe  second, 
part  has  a  right  to  make  payment.  Binford  v. 
Adams,  104  Ind.  4L 

A  previous  request  must  in  such  cases  be  botb> 
alleged  and  proved.  To  tbe  same  effect  are  the- 
cases  of  Kaye  v.  Button,  7  Mann.  &  O.  807;  Vlctors- 
V.  Davies,  12  Mees.  &  W,  758. 

Payment  must  be  shown  to  be  for  the  debtor^s- 
benefit.  James  v.  Isaacs,  12  C.  B.  791, 22  L.  J.  C.  P. 
73, 17  Jur.  69. 

11.  Contrary  doctrine. 

But  the  above  view  is  disapproved  of  in  other- 
cases. 

In  Whiting  v.  Independent  MuL  Ins.  Co..  15  Md.. 
297, 814,  tbe  payment  of  a  debt  by  a  stranger  without 
the  consent  or  knowledge  of  the  debtor  was  held 
not  necessarily  to  discbarge  the  debtor,  and  that 
such  payment  would  not  be  taken  advantage  of  by 
him  without  showing  by  an  acquittance  or  other 
means  that  it  was  intended  by  the  payor  and  re- 
ceiver to  operate  as  a  discharge. 

The  payment  or  satisfaction  by  a  stranger  cannot, 
even  at  law,  be  pleaded  in  bar  of  a  debt  or  covenant 
which  tbe  defendant  was  legally  bound  to  pay  or 
perform  himself.  Bleakley  v.  White.  4  Paige,  664,. 
8  L.  ed.  508:  Clow  v.  Borst,  6  Johns.  87;  Edgcumbe 
V.  Kod,  1  Smith,  515. 

Neither  could  such  payment  avail  defendant 
where  there  was  not  even  a  pretense  of  equity  in. 
the  defense  set  up.  Bleakley  v.  White,  supra: 
Blum  V.  Hartman,  8  Daly,  48;  Daniels  v.  Hallen- 
beck.  19  Wend.  409;  Grymes  v.  Blofleld,  Cio.  Eliz. 
541;  Atlantic  Dock  Co.  v.  New  York,  58 N.  Y.  67. 

In  First  Nat.  Bank  of  Pueblo  v.  Newton,  10  Colo. 
161,  171,  it  was  held  that  the  giving  of  the  check  of 
a  third  person  to  meet  an  antecedent  indebtedness 
was  prima  facie  not  a  payment  of  discharge  of 
such  indebtedness  even  though  a  receipt  in  full 
was  given  at  the  same  tliut.  .iiut  suoh  note  wa» 
accepted  by  a  creditor,  the  same  lieing  construed^ 
to  be  upon  the  condition  that  the  note  should  bt*- 
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rendered,  in  the  absence  of  any  by-law  or  resolu- 
tion of  the  directors  allowing  compensation. 
Nor  can  one  who  is  treasurer  and  secretary  of  the 
•corporation,  and  a  stockholder  and  director,  re- 
•cover  on  a  gtiantum  merutb  for  his  official  services 
without  such  by-law  or  resolution.  The  law  of 
-that  state  raises  no  promise  on  the  part  of  the 
-corporation  in  such  cases,  and  the  question 
whether.  In  such  oases,  there  is  an  implied  prom- 
ise, depends  on  the  law  of  that  state. 
9.  The  obUfi^ation  of  a  supposed  eontraet 
made  and  to  be  performed  in  another  state  is 
tested  by  its  law. 

•      (December  6, 1803.) 

APPEAL  by  interveners  from  a  decree  of 
the  Circuit  Court  for  Jefferson  County  re- 
jecting their  claims  to  a  fund  which  had  arisen 


in  a  suit  by  Cramlish's  Administrator  against 
the  Central  Improvement  Company  for  distri- 
bution among  the  creditors  and  siockholders 
of  the  corporation.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Barton  ft  Boyd*  U.  L*  Barem, 
Win.  M.  Stewart*  Jr.»  and  Oeor^fe  Baj*- 
lor  for  appellants. 

Mr.  nank  P.  Clark  for  appellee. 

Bramioiit  J.,  delivered  the  opinion  of  the 
court: 

In  a  suit  in  equity  in  the  circuit  court  of 
Jefferson  county  of  B.  K  €frufnliih*9  AdrMn- 
UtratcT  v.  Tha  Central  Improvement  Companp 
there  was  a  fund  for  payment  of  creditors  of 
that  company,  and  then  for  division  among 


paid  at  maturity,  in  such  cases  the  burden  beinir  i 
upon  the  debtor  to  prove  that  sach  note  was  taken 
418  payment  of  the  original  indebtedness. 

The  mere  fact  that  the  party  pays  as  agent  for 
-the  parties  and  for  the  payor  who  was  desirous  of 
purchasiDff  the  notes,  with  the  belief  that  he  was 
(fio  doiDff,  will  not  constitute  such  payment  an  ex- 
4i9sul^men^  of  the  notes,  even  though  the  cred- 
)tev>*ecifive4  it^lSijfKfuiatA.*  C^smon  ^  McGan,  28 

•xa.A4rt^;    .  :  /; :  ;  .::;:  /-/•••*'. 

Voluntary  payUkOit  t6»a  oxMttq^eMhtfU|itfl3d 
£tates  is  no  defense  to  a  suit  on  an  offlblhl  bond. 
United  Btates  v.  Keehler,  76  U.  8. 0  WalL  83, 10  L.  ed. 
4iTi,  a  case  of  action  of  debt  upon  an  ofBcial  bond  as 
postmaster. 

The  English  case  of  Orymes  v.  Blofleld,  Ore  Blls. 
■Ml,  declared  that  the  payment  of  a  debt  by  a 
«t ranger  was  no  satisfaction. 

This  case,  however,  has  been  much  criticised  and 
materially  limited  by  the  subsequent  English  cases 
•of  Jones  V.  Broadhurst,  0  C.  fi.  178,  and  Simpson  v. 
Eggington,  10  Ezcb.  846.  24  L.  J.  Bzch.  812. 

In  Simpson  v.  Eggington,  supra,  it  was  held  that 
payment  was  no  discharge,  unless  made  by  a  third 
party  as  agent  for  and  on  account  of  the  debt,  and 
-with  his  prior  authority  or  subsequent  ratification. 

To  the  same  effecU  Jones  v.  Broadhurst,  9  C.  B. 
173;  Belsbaw  v.  Bush,  11  C.  B.  191,  22  L.  J.  C.  P.  24, 
17  Jur.  07;  James  v.  Isaacs,  22  L.  J.  a  P.  78. 12  C.  B. 
791, 17  Jur.  09;  Kemp  v.  Balls,  10  Excb.  607. 24  L.  J. 
Exch.  47;  Lacas  v.  Wilkinson,  1  Hurlst.  &  N.  420, 26 
lu  J.  Exch.  18:  NeeJy  v.  Jones,  16  W.  Va.  625, 87  Am. 
Hep.  741;  Lipscomb  v.  Winston,  1  Hen.  &  M.  458. 

In  Wellington  v.  Kelly,  84  N.T.  543,  the  question 
was  commented  upon  by  the  court  but  not  finally 
•decided. 

In  Stark  v.  Thompson,  8  T.  B.  Mon.  296,  the  court 
:f  olio  wed  the  doctrine  as  declared  in  Orymes  v. 
Blofleld,  supra,  and  Clow  v.  Borst,  6  Johns.  87. 

Tn  Hawkshaw  v.  Bawlings,  1  Strange,  24,  It  is  said 
-that  there  could  be  no  payment  In  satisfaction 
without  an  acceptance  in  satisfaction,  and  that  al- 
though payment  by  a  stranger  was  no  legal  dis- 
•charge,  yet  acceptance  in  satisfaction  worked  its 
•discbarge. 

m.  Nec€88tty  of  ratificatUm, 

A  stranger  who  pays  the  debtof  another  without 
Ills  knowledge  or  authority  cannot  sue  the  debtor 
for  money  paid  for  his  use  unless  the  debtor  has 
ratified  the  act  of  the  stranger  by  promising  to  re- 
pay him  the  amount  or  in  some  other  manner. 
Neely  v.  Jones,  10  W.  Va.  625,  87  Am.  Rep.  794; 
Beach  v.  Vandenburgh,  10  Johns.  861;  Jones  v. 
Wilson,  8  Johns.  434;  Menderback  v.  Hopkins,  8 
Johns.  486;  Wallkill  Poor  Overseers  v.  Mamakatiog 
Poor  Overseers.  14  Johns.  87;  Lipscomb  v.  Winston, 
1  Hen.  ft  H.  458;  Harrison  v.  Hicks,  1  Port.  (Ala.) 
428, 27  Am.  Bee.  688;  Garter  v.  Black,  20  N.  a  42S. 

Where,  however,  the  consideration  is  beneficial  to 
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the  party  sought  to  be  charged,  and  Is  actually 
adopted  or  taken  advantage  of  by  him,  the  person 
executing  the  consideration  becomes  the  agent  of 
the  promisor  by  the  adoption  of  his  act  by  the 
latter;  Omn<8  ratlhabUio  retrotrahHtur  et  mandato 
egiiljiorafur.  Boundtree  ▼.  Holloway,  18  Ala.  857; 
Kenan  v.  Holloway,  10  Ala.  68, 50  Am.  Dec  lOS. 

So  the  payment  of  a  mere  stranger  without  the 
request  or  assent  or  subsequent  ratiflcaiion  thereof 
by  the  debtor,  confers  no  right  of  subrogation* 
The  Jersey  Oity,  48  Fed.  Etep.  166, 107. 

Where  one  party  paid  the  debt  of  another  witls* 
out  any  previous  request,  and  the  original  debtor 
upon  being  informed  thereof  merely  asked  whjr 
such  payment  was  made,  the  court  held  that  sadt 
interrogatory  did  not  ratify  the  act  of  payment  so 
as  to  render  the  debtor  liable  for  lelmbursementiL 
Winsor  v.  Savage,  9  Met.  848. 

An  unauthorized  payment  may  be  ratified,  snds 
ratification  being  equivalent  to  an  original  requests 

una. 

Payment  by  a  stranger  considered  to  be  for  a 
debtor  and  on  his  account,  and  afterwards  ratified 
by  him  is  a  good  payment.  Belshaw  v.  Bush,  U  OL 
ai91,22L.  J.G.  P.  24, 17  Jur.  07. 

But  payment  by  a  stranger,  without  the  author- 
ity, prior  or  subsequent,  of  the  debtor,  is  not. 
James  v.  Isaacs,  IZ  C.  B.  791, 2iS  L.  J.  G.  P.  78. 17  Jar. 
09;  Cook  V.  Lister,  13  C.  B.  N.  S.  543, 88  L.  J.  C.  P. 
121, 9  Jur.  N.  S.  823,  7  L.  T.  N.  8. 712. 

The  ratification  in  such  case  may  be  after  the 
commenceriient  of  the  action,  as  where  the  defend* 
ant  adopts  the  payment  of  the  stranger  by  plead- 
ing it  as  a  payment  to  the  plaintiff.  Simpson  v. 
Eggington,  10  Excb.  845, 24  L.  J.  Bxch.  812;  Belshaw 
V.  Bush,  11 C.  B.  191, 22  L.  J.  C.  P.  24, 17  Jur.  07. 

A  plea  of  pay  men  t  will  be  a  sufficient  ratification* 
Walter  v.  James,  L.  B.  0  Bxch.  124, 40  L.  J.  Bzoh. 
104, 24  L.  T.  N.  &  188, 19  Week.  Bep.  472. 

A  party  making  payment  may,  however,  with- 
draw such  payment  before  ratification  by  the  debt- 
or, where  such  payment  is  not  intended  as  a  gift, 
ibid. 

Where  an  indorsee  of  a  bill  of  exchange  saed  the 
acceptor,  who  pleaded  an  accommodation  bill  in- 
dorsed with  other  bills  to  the  plaintifl  as  seountj 
for  repayment  of  money  advanced  by  him  to  the 
drawer,  and  satisfaction  by  payment  to  the  plain- 
tiff by  the  acceptor  of  one  of  the  other  bills  of  the 
money  so  advanced,  the  court  held,  that  the  plea 
was  no  bar  to  the  further  maintenance  of  the  ac- 
tion, the  payment  having  been  made  by  a  stranger, 
not  ratified  by  the  plaintifl.  Kemp  v.  Balis,  10 
Exch.  007, 24  L.  J.  Exch.  47. 

When  a  creditor  accepts  payment  of  a  debt  from 
a  stranger  without  the  anthority  of  the  debtor,  it 
is  competent  to  the  creditor,  on  discovering  the 
want  of  authority  and  before  any  ratification  of 
the  payment  by  the  debtor,  to  cancel  the  payment 
by  returning  the  money  to  the  itranger;  and  the 
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^tockbolders.  A  commissioner  was  directed 
toaacertain  the  debrs  having;  a  right  to  be  pnid 
'Out  of  the  fund.  Various  demands  were  pre- 
sented before  the  oommissionef  for  audit  as 
^ebts;  and  amonff  them  was  a  judgment  in 
favor  of  B.  E.  Jamison  &  Co.  against  the 
-Central  Improvement  Company,  an  account 
in  favor  of  R.  D.  Barclay  against  same  com- 
pany, and  an  account  in  favor  of  John  P. 
<3(ieen  against  same,  which  three  demands 
having  been  disallowed  by  the  commissioner 
-and  court,  Jamison  &  Co.  and  Barclay  and 
'Green  united  in  this  appeal. 

The  Jamison  Judgment. 
A  Judgment  was  rendered  in  1877  in  the 
«ourt  of  common  pleas.  No.  8,  of  the  county 
•of  Philadelphia,  Pa.,  in  favor  of  B.  E.  Jami- 


son  &  Co.  against  the  Central  Improvement 
Company  for  $25,168.85  and  costs,  and  after- 
wards, in  1890,  upon  a  writ  of  sdre  f<icia9 
upon  this  judgment,  another  iudgment  waa 
rendered  by  the  same  court  for  $26, 878. 08  and 
costs.  Jamison  &  Co.  and  U.  L.  Boyce  and 
the  Fidelity  Insurance  Trust  &  Safe-Deposit 
Companv  each  claimed  the  ri^ht  to  said  judg- 
ment before  the  commissioner ;  and  the  Nor- 
folk &  Western  Railroad  Company,  being  a 
large  owner  of  stock  in  the  Central  Improve- 
ment Company,  pleaded  payment.  Jamison 
&  Co.  and  Boyce  having  excepted  to  the  re- 
port, and  appealed,  what  we  have  to  decide 
is  whether  they  have  any  cause  to  complain 
of  the  refusal  to  allow  them  the  judgment. 
Jamison  &  Co.,   by  process  on  said  first 


^htor  caoDOt  In  snob  a  ease  ratify  the  payment 
\rf  plaolnff  a  plea  of  iMymeat  on  the  record  in  an 
motion  brought  agajiist  him  for  the  amount  by  the 
^aeditor.   Walter  v.  James,  9wpra, 

Wbeo  a  payment  Is  made,  not  by  way  of  irift  for 
the  benefit  of  the  debtor,  but  by  an  affent  who  in- 
tended to  be  reimbursed  by  the  debtor,  but  who 
bad  not  the  debtor*s  authority  to  make  it,  it  is  com- 
petent to  the  creditor,  as  the  party  payiiiir«  to  re- 
flclDd  the  transaction  at  any  time  before  the  debtor 
has  affirmed  the  payment,  and  to  repay  the  money, 
when  the  payment  of  the  debt  will  be  at  an  end, 
and  the  ori^nal  debtor  will  be  airain  responsible. 
BridL 

In  Sanreant  ▼.  Sunderland,  SI  Yt.  284,  the  pay- 
ment by  a  town  treasurer  whs  presumed  to  be  with 
the  approbation  of  the  town. 

IV.  Qicesefon  of  VtkU/ntixm. 

In  Coe  V.  New  Jersey  Midland  B.  Ck>.,  81  N.  J. 
Sq.  IDS,  it  was  beJd  that  the  real  question  in  ait 
-caaea  of  subrofration  is,  whether  the  payment  made 
by  the  stranger  was  a  Joan  to  the  debtor  throuffd 
«  mere  deeire  to  aid  him,  or  whether  it  was  made 
witb  the  expectation  of  beinsr  substituted  in  the 
place  of  the  creditor,  and  that  in  the  former  case 
he  would  not  be  entitled  to  subroffation«  while  in 
the  latter  he  would. 

The  question  whether  a  payment  made  by  a 
guarantor  or  surety  or  generally  by  any  one  not 
liable  or  primarily  liable  for  the  debt  on  account  of 
which  the  payment  is  made,  operates  as  a  payment 
and  extinguishment,  or  as  a  purchase  of  the  debt, 
must  depend  upon  the  intention  of  the  party  at  the 
time  the  payment  is  made.  Kinley  v.  Hill,  4  Watts 
A  8. 426;  Blldnton  v.  Newman,  20  Pa.  281;  Morris  v. 
Oakf ord.  0  Pa.  491;  Low  v.  Blodgett,  21  N.  H.  121; 
Cirter  v.  Jones,  40  N.  a  196, 48  Am.  Dec  426;  Ma- 
thews V.  Aildn,  1 N.  Y.  606. 

In  Neely  v.  Jones,  16  W.  Va.  626, 87  Am.  Elep.  794, 
the  court  stated  the  true  basis  of  the  decisions  to 
be.  tiiat  a  stranger  might  purchase  the  debt  of  a 
creditor  without  the  knowledge  or  consent  of  the 
debton  that  the  debt  might  be  expressly  assigned 
to  anoh  stranger,  and  that  if  the  design  of  the 
stranger  was  to  purchase  the  debt  and  the  money 
was  received  by  the  creditor  with  that  intention, 
it  would  operate  as  a  purchase  and  as  an  equitable 
transfer  of  the  debt;  but  where  there  was  simply  a 
payment  of  the  debt,  the  presumption  was  that  the 
stranger  merely  expected  the  debtor  to  repay  the 
money  advanced  and  there  was  no  implication  of 
an  express  or  Implied  agreement  for  a  transfer  of 
tiie  securities. 

And  in  such  ease  the  stranger  would  be  entitled 
as  the  equitable  owner  of  the  debt,  and  suit  could 
be  brought  at  law  in  the  name  of  the  original  cred- 
itor for  his  use.    Neely  v.  Jones,  supra. 

Whether  a  transaction  between  the  holder  of  a 
promlBory  note  and  the  person  who  pays  the 
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'  money  Is  of  such  a  character  as  to  constitute  a  pay- 
ment tlut  wil]  operate  to  extinguish  the  debt,  is 
generally  a  question  of  fact.  Binford  v.  Adams, 
104  lod.  41:  Dougherty  v.  Deeney,  45  Iowa,  448; 
Mt>ran  v.  Abbey,  63  Oftl.  66;  Jones  v.  Bobbitt,  90  N. 
C.  891;  Balohradsky  v.  Carlisle,  14  Ili.  App.  289. 

Whether  the  payment  of  a  note  by  a  stranger  is 
a  purchase  or  a  payment  thereof,  must  depend  up- 
on the  tacts  of  the  case.  WiJcoxon  v.  Logan,  91 N. 
a  449. 

It  Is  a  contract  which  does  not  extinguish  a  bill 
or  note,  but  continues  It  in  circulation  as  a  valid 
security  against  all  parties.  Binford  v.  Adams. 
tupra. 

Where  payment  is  made  of  an  execution  by  a 
third  party,  who  takes  an  assignment,  he  is  a  pur- 
chaser of  the  creditor*s  rights  which  are  not  satis- 
fied by  such  payment.  Carter  v.  Sheriff  of  Halifax, 
8  N.  C.  488. 

In  Stokes  v.  Lewis,  1.  T.  B.  20,  it  was  held  that  in 
order  to  ground  assumpsit  for  money  paid,  it  must 
be  shown  to  have  been  paid  upon  an  express  or 
implied  promise  or  contract. 

Y.  Righiot  actum. 

It  la  a  well-settled  niie  of  law  that  the  payment 
of  the  debt  of  another  raises  no  assumpsit  agaiiwt 
the  person  whose  debt  is  paid,  and  no  action  ilea  by 
reason  of  such  payment;  unless  a  request,  either 
expressed  or  impbed«  to  make  such  pajrment.  Is 
prored.   South  Soltnate  v.  Hanover,  0  Gray,  420. 

A  mere  voluntary  payment  of  another^s  debt  im- 
poses no  duty  upon  the  debtor  to  repay.  Wheat- 
field  Twp,  V.  Brush  Valley  Twp.  26  Pa.  112;  Hehn  v. 
Hehn,  28  Pa.  415;  Breneman's  App.  121  Pa.  641,  648L 

A  party  furnishing  money  for  the  payment  of  a 
debt  has  not  the  right  of  the  creditor  whose  debt  is 
paid,  the  legal  claim  only  attaching  to  him  who  is 
bound  to  pay.  Nolte  v.  Creditors,  7  Mart.  N.  S. 
602. 

The  mere  payment  of  money  does  not  necessarily 
impose  a  liability.  Kenan  v.  Holloway,  16  Ala.  681, 
60  Am.  Dec  162L 

A  stranger  paying  the  debt  of  another  has  no 
right  of  action  in  the  payor^s  name.  Brown  v. 
CbesterviUe,  68  Me.  241. 

The  law  does  not  permit  the  liability  of  a  party 
for  a  debt  to  one  person  to  be  shifted  so  as  to  make 
him  the  debtor  of  another,  without  liis  consent. 
South  Scituate  v.  Hanover,  vapra;  Wlnsor  v.  Sav- 
age, 9  Met.  84& 

One  man  cannot  of  his  own  will  pay  anotber^s 
debt  without  his  consent  and  thereby  convert  him- 
self into  a  creditor.  Kenan  v.  Holloway.  supra; 
Weakley  v.  Brahan,  2  Stew.  (Ala.)  SCO;  Durnford  v. 
Messiter,  6  Maule  ft  S.  446. 

A  mere  advance  to  pay  a  debt  is  no  bar  to  an 
action  by  the  original  creditor,  nor  a  defense  to  a 
suit  in  his  name  and  with  his  consent  Instituted  by 
the  payor.    Brown  v.  Chesterville,  supra. 
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judgment,  had  attached  $260,000  of  second 
mortgage  bonds  and  $175,000  of  income  bonds 
of  the  biienandoah  Valley  Railroad  Company, 
held  in  the  hands  of  a  third  party  for  the 
benefit  of  the  Central  Improvement  Company. 
The  Shenandoah  Valley  Railroad  Company 
desiring  to  make  a  contract  for  its  comple- 
tion, and  make  another  mortgage  to  raise 
money  to  complete  it,  and  desiring  to  cancel 
and  retire  the  bonds  so  attached,  Boyce,  the 
vice-president  of  the  Biienandoah  Valley 
Railroad  Company,  opened  negotiations  with 
Jamison  &  Co.  looking  to  securing  those 
bonds,  and  Jamison  &  Co.  expressed  their 
willingness  to  take  any  step  which  would  get 
their  money  advanced  to  the  Shenandoah 


Valley  Railroad  Company  represented  by  sai^ 
jiidgineut.  Boyce  made  an  arrangement  witit 
E.  w.  Clark  &  Co.,  bankers,— who  wei-e- 
financial  agents  of  the  Biienandoah  Valley- 
Railroad  Company,  and  wished  to  obtain  said 
bonds  for  cancellation,  out  of  the  way  of  a. 
new  series, — to  furnish  the  money.  There- 
upon, on  July  12,  1679,  Jamison  &  Co.  and 
£.  W.  Clark  &  Co.  made  a  written  agreement 
providing  that  Jamison  &  Co.  sliou Id  transfer 
to  Clark  &  Co.  all  their  ri^ht,  title,  and  in- 
terest to  the  bonds  aforesaid,  as  also  some 
others ;  that  Jamison  &  Co.  should  proceed  to- 
get  judgment  upon  their  attachments,  ]ev7 
on  said  securities,  and  sell  the  same  so  as  to 
pass  title  to  the  purchaser;  that,   if   tttey 


The  odIf  remedy  a  party  making  a  payment  at 
the  request  of  the  debtor  has,  is  by  aotion  of  as- 
sumpsit for  money  paid  and  not  in  the  name  of  tbe 
creditor.    Simmons  v.  Walker,  18  Ala.  664. 

It  has  been  held  that  a  simple  ackaowledflrment 
to  a  stranger  or  volunteer  is  not  sufflolent  of  Itself 
to  Imply  a  promise  to  repay  such  party  the  money 
paid.    Kenan  v.  HoUoway,  suprcL. 

So  where  the  debtor  makes  a  promise  to  repay 
such  volunteer  or  stranger  being  ignorant  at  the 
time  that  he  is  legally  discharged  from  liability 
upon  the  original  contract.  Ihid.;  New  Hampshire 
8av.  Bank  v.  Coloord,  15  N.  H.  119, 41  Am.  Deo.  685. 

The  payment  of  the  amount  of  a  bond  by  a  third 
party  at  the  request  of  tbe  obligor,  extinguishes 
the  debt  due  to  the  obligee  who  cannot  bring  suit 
thereon  in  his  own  name,  even  for  the  use  of  the 
party  making  the  payment.  Simmons  v.  Walker, 
mipra. 

Such  a  party  becomes  entitled,  on  the  principles 
of  subrogation,  to  the  remedies  to  which  the  per- 
son to  whom  payment  was  made  was  entitled,  or 
he  may  maintain  an  equitable  suit  as  for  money 
paid  to  the  use  of  all  other.  Weiss  v.  Ourineau, 
109  Ind.  438;  Brlce*s  App.  06  Pa.  145 ;  Stiger  v.  Bent, 
111  111.  828. 

Such  subrogation  is  equivalent  to  an  expressed 
authority  to  use  the  plaintiff^s  name  In  suing  the 
debtor.    King  v.  I)«rlght,  8  Rob.  (La.)  2, 

Where  an  agent  of  an  insurance  company  Is- 
sued a  policy  accepted  by  the  insured,  and  paid 
the  premium  which  the  Insured  bad  neglected  to 
do  under  his  coutract  with  the  company,  the  court 
held  in  an  action  brought  in  tbe  compuny^s  name 
for  the  benefit  of  such  agent,  that  tbe  latter  was 
subrogated  to  the  company^s  rights,  and  that  no 
assignment  was  necessary  for  tbe  recovery  of  the 
premium.  Gillett  v.  Insurance  Co.  of  North  Amer. 
ica,  39  Dl.  App.  284. 

In  a  creditor's  bill  founded  on  a  Judgment,  a 
plea  that  the  Judgment  bad  been  paid  as  a  gratu- 
ity to  the  complainant,  a  police  officer  who  had 
obtained  the  Judgment  for  costs  in  an  action 
against  him  for  falpe  imprisonment,  was  held  to 
be  bad.  Bleakley  v.  White,  4  Paige,  664, 8  L.  ed. 
606. 

VI.  ^B  to  bfOa  and  notes, 

A  third  party  paying  a  note  at  the  request  of  the 
maker  to  a  collection  agency  extinguishes  the  note. 
Moran  v.  Abbey,  68  Cal.  56. 

Such  a  payment  extinguishes  the  debt  of  the 
maker.    Oliver  v.  Bragg,  16  La.  Ann.  408. 

And  a  subsequent  transfer  of  such  note  will  not 
revive  it.    Moran  v.  Abbey,  8Upra. 

In  Burr  v.  Smith.  21  Barb.  262,  where  a  stranger 
paid  the  amount  due  upon  a  note  after  its  matur- 
ity, declining  to  have  it  canceled  and  taking  it  into 
ills  own  possession,  nothing  being  said  about  a  sale 
thereof,  it  was  held  that  It  operated  as  a  payment 
anil  satisfaction  of  the  note,  and  no  action  could 
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be  brought  thereon  by  any  person  taking  it  fron^ 
such  stranger. 

Where  a  third  party,  with  knowledge  of  the  cir- 
cumstances, paid  an  acoommodatlon  accepts  ooo^ 
before  its  maturity,  without  the  knowledge  or  con* 
sent  of  tbe  indorser  to  the  prejudice  of  the  indors- 
er,  the  latter  was  held  discharged  from  ail  liabilitr 
upon  the  note  in  question.  Boyd  v.  McDonoug'h* 
89  How.  Pr.  889:  La  Farge  v.  Herter,  11  Barb.  150;. 
Wood  V.  Jefferson  Ctounty  Bank,  0  Cow.  206;  Haye» 
V.  Ward,  4  Johns.  Ch.  1)96,  1  L.  ed.  788,  8  Am.  Dec» 
554. 

In  Oonkling  v.  King,  10  N.  Y.  440,  the  creditor 
had  taken  a  tbird  party^s  note  upon  the  under* 
standing  that  if  tbe  same  were  paid  at  maturity  it 
should  be  a  satisfaction  of  the  debt.  The  oourt 
held  that  the  fact  of  the  creditor's  receiving  pay- 
ment of  the  note  when  overdue  discharged  th» 
debtor,  as  the  same  was  a  waiver  of  the  condition 
attached  to  tbe  note. 

A  party  giving  l^e  maker  of  a  note  money  to 
pay  the  same  and  purchase  it  for  him  is  not  enti- 
tled thereto,  where  the  maker  makes  sucb  payment 
without  making  a  statement  to  that  effect.  Oasoik 
y.  Heath,  86  Ga.  488. 

Where  a  third  party  paid  an  installment  note  for 
purchase  money,  upon  an  agreement  that  he  should 
be  substituted  to  the  vendor's  rights  **to  tbe  extent 
that  he  should  have  their  lien  prf^i  tanto  upon  th» 
said  land  for  tbe  money  thus  advanced,''  it  was 
held  that  be  was  entitled,  the  purchaser's  assets 
being  insuffioieot  to  pay  all  tbe  notes,  to  share  la 
tbe  proceeds  in  proportion  of  the  note  paid  to  th» 
amount  of  all  the  notes.  Owen  y.  Cook,  3  Tenn. 
Oh.  78. 

In  Francia  v.  Del  Banoo,  2  Duer,  188,  the  ques- 
tion whether  or  not  an  existing  debt  was  satisfied 
by  tbe  delivery  to  the  creditor  of  the  promissory 
note  of  a  third  party  indorsed  by  him.  was  not 
fully  determined,  but  it  was  held  that  where  such 
a  note  was  transferred  and  received  m  payment 
by  the  understanding  and  agreement  of  the  par- 
ties, the  debtor's  prior  liability  was  extinguished 
and  that  be  was  only  liable  as  an  indorser. 

In  St.  John  v.  Purdy,  1  Sandf.  9,  it  was  held  that 
the  acceptance  of  a  stranger's  note  was  a  satlal'ao- 
tion  of  tiie  debt  and  a  discharge  of  the  debtor. 

VIL  SuJttrogatUm, 

a.  OenercU  doctrine. 

The  right  of  subrogation  or  of  equitable  assign- 
ment is  not  founded  upon  contract  nor  upon  tb» 
absence  of  contract,  but  is  founded  upon  the  fact* 
and  circumstances  of  a  particular  case  and  upon 
principles  of  natural  Justice,  and  generally  wher» 
it  is  equitable  that  a  person  furnishing  money  to 
pay  a  debt  should  be  substituted  for  tbe  creditor 
or  in  the  place  of  a  creditor,  such  person  will  b» 
BO  substituted.  Crippen  v.  Chappel,  86  Kan.  486,  St 
Am.  Bep.  192;  Hayes  v.  Ward,  4  Johns.  Oh.  180,  \ 
L.  ed.  789,  8  Am.  Dec.  554;  Hodgson  v.  Shaw,  8  MyL. 
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«hou1d  not  be  bid  up  to  a  figure  above  Jami- 
«oo  &  Co*s  judgment,  Jamison  &  Co.  were  to 
buy  them  at  the  sale,  and  transfer  them  to 
Clark  &  Co.  ;  that  ''the  said  E.  W.  Clark  A 
Co.  are  to  pay  B.  E.  Jamison  &  Co.  the 
amount  of  their  judgment  against  the  Central 
Improvement  Company,  with  interest  and 
•costs,  the  amount  of  said  judgment  being 
$35, 168. 85,  with  interest  from  July  10,  1877, 
the  said  payment  to  be  made  as  follows: 
$10,000  in  cash,  and  the  balance  in  the  notes 
of  E.  W.  Clark  &  Co.,  drawn  in  jequal 
amounts, "  etc.  The  said  bonds  were  sold  to 
Jamison  &  Co.  under  said  attachments  at 
$11,000,  which  was  credited  on  the  judgment, 
and  Jamison  &  Co.   transferred  the  bonds  to 


Clark  Sb  Co.,  and  received  from  them  the 
$10, 000 cash,  and  their  notes  in  full  payment 
of  the  amount  of  said  judgment.  By  reason 
of  said  agreement  the  commissioner  reports 
the  judgment  as  paid  ''so  far  as  claimant  is 
concerned  ;"  that  is,  Jamison  &  Co.  The  ob- 
ject of  Jamison  &  Co.  being  only  to  get  their 
money,  and  the  language  of  the  writing  be- 
ing, °the  said  £.  W.  Clark  &  Co.  are  to  pay 
[note  the  word  *vbj*]  B.  K.  Jamison  A  Co. 
the  amount  of  their  ludgment,"  these  facts 
lead  me  to  the  conclusion  that  the  parties  con- 
templated it  as  a  payment,  so  far  as  Jamison 
&  Co.  were  concerned.  But  this  payment  was 
made  bv  a  stranger,  without  request  or 
ratification  by  the  debtor,  so  far  as  appears. 


4;  JBL  183 ;  Hart  v.  Western  B.  Co.  18  Met  99.  40  Am. 
Dec.  719:  Amory  v.  Lowell,  1  Allen,  604:  Wall  v. 
lfason«  liS  Mass.  818;  Snpplger  ▼.  Ghirrela,  20  HI. 
App.  025 :  DeConcillo  v.  BrowDrlgir  (N.  J.  £q.)  Nov. 
A,  I88S;  Brewer  v.  Nasb«  16  B.  L  458;  Stevens  v. 
King.  84  Me.  291;  Blackburn  Bldflr.  Soo.  v.  Cuoliffe* 
L.  R.  22  Ch.  Dlv.  81,  81  Week.  Bep.  96;  Skinner  v. 
mrrel],21  L.  B.  A.  678, 159  Mass.  474. 

The  doctrine  of  subrogation,  being  one  of  mere 
•equity  and  benevolence,  will  not  be  enforced  at 
the  expenae  of  a  legal  right.  Barnes  v.  Diokey,  181 
Pa.  86. 

Tt  comprehends  all  parties  who  are  obliged  to 
pay  to  protect  their  own  interests.  Bayles  v.  Hu- 
eted.  40Hun,878w 

Subrofmtlon  is  a  pure  unmixed  equity.  Gadsden 
V.  Brown,  1  Speers,  Eq.  40.  a  ease  of  payment  of  a 
mnrtgaire  by  a  stranger  at  the  request  of  the 
mortgagor. 

The  general  principles  of  equity  are  the  f  ounda- 
tions  of  the  right.  Pease  v.  Eagan,  131  N.  Y.  26EB; 
Cottreirs  App.  2S)  Pa.  294. 

Legal  subrogation  only  exists  in  favor  of  those 
who  are  hound  to  pay  the  debt.  Harrison  v.  Bla- 
land^ftRob.  (La.)2M. 

The  doctrine  is  only  to  be  applied  where  it  will 
promote  Justice.    Acer  v.  HotchkisB,  97  N.  T.  896b 

A  party  who  has  covenanted  or  promised  must 
perform  the  engagement  himself  in  all  its  legal 
■eoDsequeoces.    Muller  v.  Bno,  14  N.  T.  597, 606. 

Where  a  person  is  in  no  manner  bound,  and  on 
his  own  motion  in  the  absence  of  a  oontraot,  or  ex- 
pectMdon  that  he  will  be  substituted  In  the  place 
•ot  the  creditor,  pays  the  debt  of  another,  he  will 
be  regarded  as  an  intermeddler  and  not  entitled  to 
subrogation.  Wormer  v.  Waterloo  Agr.  Works, 
«  Iowa,  699;  Shinn  v.  fiudd,  14  N.  J.  Bq.  234 ;  Coe 
V.  New  Jersey  Midland  B.  Oo.  81  N.  J.  Bq.  105; 
Tradesmen's  BIdg.  ft  Loan  Asso.  v.  Thompson,  82 
N.  J.  Eq.  188;  Kltohell  v.  Mudgett,  87  Mich.  81;  Gil- 
ti  rt  V.  Gilbert,  88  Iowa,  657 ;  Barber  v.  Lyon,  15 
Iowa,  87. 

The  same  dootrine  Is  held  In  Bedington  v.  Com- 
well,  90  ObL  48:  Wilson  v.  Fridenberg,  21  Fla.  886; 
Bough  ▼.  JBtna  L.  Ins.  Oo.  57  111.  818,  11  Am.  Bep. 
18;  Toung  v.  Morgan.  89  HI.  199;  Bayard  v.  Mo- 
On»w.  1  OL  App.  184;  Crippen  v.  Chappel,  85  Kan. 
496. 57  Am.  Kep.  192;  Stevens  v.  King.  84  Me.  291; 
<Swann  v.  Patterson,  7  Md.  164;  Smith  v.  Austin,  9 
Mtob.  466:  Slaton  v.  Aloom,  61  Miss.  75:  Wilkes  v. 
flarper,  1 N.  Y.  696;  Marvin  v.  Vedder,  5  Cow.  671; 
Lewis  ▼.  Palmer,  28  N.  T.  271 ;  Acer  v.  Hotcbkiss, 
supra;  Gans  v.  Thieme,  98  N.  Y.  288:  Clute  v.  Em- 
merich, 90  N.  Y.  861 ;  Dodge  v.  ZImmer,  110  N.  Y. 
48:  Pease  ▼.  Bsgan.  181  N.  Y.  2S2,  278;  Hoover  v. 
Spier.  63 Pa.  622;  Webster's  App.  86  Pa.  409;  Cot- 
treU*s  App.  28  Pa.  294;  Mosier*s  App.  66  Pa.  76,  98 
Am.  Deo.  788 :  Oury  v.  Saunders,  77  Tex.  278:  Down- 
er V.  Wilson,  83  Vt.  1 ;  National  Bank  of  Boyalton 
V.  Gashing.  68Vt.  826;  Dougla«  v.  FBgg,8Leigh. 
601;  McNeil  v.  MiUer,  W  W.  Y a.  480,  483 ;  aevinger 
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V.  Miller,  £7  Gratt.  740;  Bnders  v.  Brune,  4  Band. 
(Va.)  488. 

The  doctrine  oould  never,  from  its  nature,  have 
been  Intended  for  the  relief  of  those  who  were  in 
any  condition  in  which  they  were  at  liberty  to 
elect  whether  they  would  or  would  not  be  bound, 
and  has  never  been  so  applied.  Gadsden  v.  Brown, 
Speers,  Eq.  88, 41. 

The  voluntary  performance  of  a  service  or  ex- 
penditure of  money  for  another  will  not  create  the 
position  of  debtor  and  creditor.  There  must  at  the 
least  be  an  implied  request.  Webb  v.  Oole,  20  N. 
H.490. 

No  one  can  make  himself  the  creditor  of  another 
without  his  consent  or  against  his  wiU.  Dawson 
V.  Lee,  Lee  v.  Bill,  88  Ky.  49. 

Voluntary  payment  without  consent  does  not 
place  the  payor  in  the  creditor's  position  or  entitle 
him  to  sue  the  debtor,  the  law  not  permitting  one 
officiously  and  without  solidtstion  to  intermeddle 
with  another's  affairs.  Winder  v.  Diffeuderfer,  2 
Bland,  Ch.  190;  McGee  v.  San  Jose,  68  Cal.  9L 

To  the  same  effect,  Slaton  v.  Alcorn,  51  Miss.  76: 
Truesdell  v.  Callaway,  6  Mo.  605;  Douglass  v.  Fagg, 
8  Leiirh,  601;  Johnson  v.  Credit  Ljonnais  Co.  L.  B. 
8  a  P.  48. 

The  same  conclusions  were  reached  in  Iowa 
Homestead  Oo.  v.  Des  Moines  Nav.  ft  B.  Co.  81  C. 
S.  17  WalL  158,  21  L.  ed.  6S2,  a  petition  to  quiet  title. 

No  man  Is  allowed  to  intrude  himself  as  another's 
surety.    Winder  v.  Diffenderffer,  supra. 

The  right  is  never  accorded  In  equity  to  one  who 
is  a  mere  volunteer  In  paying  a  debt  of  one  person 
to  another,  ^tna  L.  Ins.  Co.  v.  Middleport,  124  U. 
8.684,81L.ed.587. 

The  doctrine  has  been  exclusively  directed  to  the 
relief  of  those  who  were  already  bound,  or  who 
could  not  but  choose  to  abide  the  penalty.  Gads- 
den V.  Brown,  8peers,  Bq.  37, 41. 

In  Bank  of  United  States  v,  Winston,  2  Brock. 
254,  the  doctrine  of  subrogation  or  substitution  was 
confined  to  sureties  and  held  not  applicable  to  a 
mere  volunteer. 

The  payment  by  one  having  no  obligation  to  pay 
nor  interest  In  the  contract  peraonaJly  will  not  en- 
title such  payor  to  subrogation  or  substitution. 
Moody  V.  Moody,  68  Me.  155. 

It  does  not  exist  where  there  is  no  duty  or  obli- 
gation to  pay,  either  moral  or  otherwise.  Hoover 
V.  Bpler,  62  Pa.  622. 

The  same  doctrine  was  declared  in  Childress  v. 
Allen,  8  La.  477,  a  case  of  a  purchaser  at  a  forcen 
sale. 

A  mere  strantrer  is  not  entitled  to  subrogation. 
Wormer  v.  Waterloo  Agr.  Works,  62  Iowa,  609, 
where  money  was  furnished  for  the  purpose  of  re- 
deeming property  fiom  a  judicial  sale,  the  court 
holding  that  the  party  advancing  the  money  for 
sueh  redemption  was  not  entitled  to  be  placed  in 
the  position  of  the  purchaser  at  the  sale. 

A  volunteer  never  could  claim  the  benefit  of  tbm 
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Does  it  satisfy  the  judgment?  As  it  seems 
to  me,  the  answer  depeuds  upon  whether  you 
mean  as  to  the  creditor  or  debtor.  It  remains 
a  correct  legal  proposition,  to  the  present, 
tiiat  one  man  who  is  under  no  obligation  to 
pay  the  debt  of  another  cannot,  without  his 
request,  officiously  pay  that  other's  debt,  and 
charge  him  with  it.  'If  he  ratify  such  pay- 
ment, the  debt  is  discharged,  and  he  becomes 
liable  to  the  stranger  for  monev  paid  to  his 
use.  If  he  refuse  to  ratify  it,  he  disclaims 
the  payment,  and  the  debt  stands  unpaid  as 
to  him  (the  debtor).  In  the  one  case  the 
stranger  would,  at  law,  sue  the  debtor  for 
money  paid  to  his  use ;  in  the  other,  enforce 
the  debt  in  the  creditor's  name  for  his  use. 


If  his  payment  is  not  ratified,  he  may  go  into 
equity,  praving  that  if  the  debtor  ratify  It- 
he  may  be  decreed  to  repay  him,  or,  if  he  do 
not  ratify   the  payment,   that  the  debt  b» 
treated  as  unpaia,   as  between  him  and  tho 
debtor,  and  tliat  it  be  enforced  in  his  favor, 
as  an  equitable  assignee.    Neely  v.  Janes,  1^ 
W.  Va.  625.   87  Am.    Rep.   794;  Moore  ▼. 
Ligon,  22  W.  Va.  292 ;  Beard  ▼.  AHmdde, 
19  W.  Va.  186. 

But  how  as  to  the  creditor?  When  a  stranger 
pays  him  the  debt  of  a  third  party,  without, 
request  of  such  third  party,  as  in  this  case» 
can  the  creditor  sa^  the  debt  is  yet  unsolved, 
and  enforce  it  against  the  debtor,  as  is  at- 
tempted  to  be  done  by  Jamison  &  Co.  ?    Cum. 


law  of  subrogation.  So  held  in  Vvy  y.  Fay,  48  N. 
J.  Eq.  488,  where  an  administrator  of  an  Intestate^s 
estate  paid  the  funeral  expenses  of  a  minor  en- 
titled to  an  undivided  interest  in  the  IntestateHi 
estate,  taking  no  assiirnment  of  the  debt. 

The  case  of  Skinoer  v.  Tirrell,  81 L.  B.  A.  678, 160 
Mass.  474,  further  exemplifies  these  principles  of 
subrofiration  and  holds  that  they  do  not  apply  to 
the  case  of  a  volunteer  supplying  money  to  a  mar- 
ried woman.  In  that  case  the  oourt  pointed  out  an 
additional  reason  for  refusing  such  relief,  namely, 
that  a  special  remedy  was  afforded  to  the  wife  by 
statute. 

Where  a  party  paid  a  debt  of  another  under  the 
Impression  that  be  was  leiraliy  compellable  to  do 
so,  the  court  held  he  was  a  mere  stranger  or  vol- 
unteer not  entitled  to  the  creditor's  riirbts  against 
the  pri  ncipal.    Dawson  v.  Lee,  Lee  v.  Hill,  83  Ky.  48. 

One  who  advances  money  to  pay  off  a  deed  of 
trust  at  the  instance  of  a  life  tenant,  taking  a  new 
deed  of  trust  from  the  latter  In  the  belief  that  he 
has  nti  absolute  title,  is  a  mere  volunteer  as  against 
parties  in  interest,  excepting  the  life  teaant,  and 
not  entitled  to  subrogation.  Kleimann  v.  Gteisel* 
mann,  45  Mo.  App.  487. 

There  is  no  subrogation  in  the  case  of  payment 
of  a  privileged  debt.    Shaw  v.  Grant,  18  La.  Ann.  68. 

So  one  cannot  acquire  a  Hen  upon  property  pur- 
ohaped  by  another,  by  the  mere  voluntary  pay- 
ment of  the  purchase  money.  Truesdell  v.  Calla- 
way, 6  Mo.  8UB. 

Where  a  party  makes  such  payment  as  a  mere 
volunteer,  under  a  mistake  of  law,  he  wiU  not  be 
entitled  to  relief  In  equity  upon  the  ground  of  sub- 
rogation. Norton  v.  Highleyman,  88  Mo.  081;  Price 
V.  Estill.  87  Mo.  878. 

A  legatee  voluntarily  paying  a  debt  for  which  he 
Is  not  personally  liable,  and  which  is  no  charge  up- 
on his  property,  is  not  entitled  to  be  subrogated  to 
a  lien  which  the  creditor  had  upon  the  deoeased^s 
estate.    Wilkes  v.  Harper,  1 N.  T.  600. 

Where  an  admmistrator  made  a  voluntary  pay- 
ment of  a  debt  of  the  deceased,  upon  the  mistaken 
belief  that  the  assets  were  suflBclent  to  reimburse 
him,  the  oourt  held  he  was  not  entitled  to  be  sub- 
rogated to  the  rights  of  the  creditor  under  the 
trustee.    Evans  v.  Halleok.  88  Mo.  876. 

Such  pasrment  was  a  misappropriation  of  the 
funds,  and  it  being  voluntarily  made,  the  fact  of 
his  being  mistaken  in  the  supposition  that  he  had 
funds  of  the  estate  sufBclent  to  justify  him  in  so 
doing,  did  not  entitle  him  to  the  relief  asked,  and 
he  made  the  payment  at  bis  peril.  IMd.;  Dullard 
v.  Hardy.  47  Mo.  404;  Garesche  v.  Priest,  78  Mo.  Wi 
Brown  v.  Fagaa,  71  Mo.  663L 

Equity  will  not  relieve  by  enforcing  avolunteer^s 
rights  to  pay  off  another*s  mori«;aKe.  Smith  v. 
Austin,  0  Mich.  468. 

The  mere  fact  that  a  party  lent  money  to  pay  the 
purchase  money  upon  land,  does  not  entitle  him  to 
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be  substituted  to  the  vendor's  rights.   Ourant  v«. 
Davis,  10  Heisk.  628. 

The  payment  of  purchase  money  doe  to  th»- 
vendor  of  real  estate  by  a  mere  volunteer  or- 
stranger  creates  no  subrogation  as  to  the  vendor*^ 
lien.    Kicbol  V.  Dunn,  25  Ark.  129. 

One  with  no  title  to  or  hiterest  in  land  cannot  re-- 
deem  at  a  tax  sale,  so  as  to  deprive  the  defendant 
of  his  hen  or  mterest  acquired  by  tax  sales  oertifl*- 
oates.    Eaton  V.  North,  25  Wis.  614, 

In  Muller  v.  Bno,  14  N.  Y.  607,  It  was  held  that  ir 
a  third  person,  without  the  authority  of  the  plain* 
tiff  and  not  in  privity  with  him,  paid  to  the  defend- 
ants in  money  a  full  satisfaction  for  the  breach  or 
a  warranty,  such  payment  and  satisfaction  was  no* 
defense  to  an  action  on  the  warranty,  and  no 
answer  to  the  defendant's  right  of  recoupment. 

A  stranger  lendmg  money  to  pay  the  wages  of  a. 
seaman  is  not  subrogated  to  the  statutory  attach* 
ment  lien  of  such  seaman.  Steamboat  ^P.  H» 
White"  V.  Levy,  lO  Ark.  m. 

A  party  making  a  payment  without  a  request  ot 
the  debtor  is  not  entitled  to  charge  the  latter* 
McGee  v.  San  Jos6, 68  OaL  9L 

Third  parties  having  no  rights  or  interest  can* 
not  divest  a  purchaser  at  a  tax  sale  by  redemptioi^ 
of  the  property.  Byington  v.  Bookwalter,  7  lowa«. 
612, 74  Am.  Dea  279. 

In  Peon  v.  Qemans,  10  Iowa,  872,  the  oourt  hei<K 
that  a  party  having  no  Interest  m  property  oould' 
not  redeem  it  from  a  tax  sale,  and  that  suofa  re- 
demption did  not  divest  the  title  of  a  tax  purohaseor 
or  mure  to  the  benefit  of  the  real  owner. 

Where  taxes  which  should  have  been  paid  by  th^ 
defendants  were  paid  by  a  third  party  without  the- 
former ^s  request  or  assent,  the  oourt  held  that  th^' 
taxpayer's  refusal  or  neglect  of  such  payment  did 
not  authorise  contestants  of  his  title  to  make  hina 
their  debtor,  by  voluntarily  stepping  in  and  pay- 
ing such  taxes.  Iowa  Homestead  Oo.  ▼.  'Dem- 
Moines  Nav.ft  R.Oo.81  n.ai7WaIL168.81  L.ed. 
628. 

A  payment  by  a  party  not  Interested  in  a  note- 
does  not  entitle  him  to  a  conventional  sttbroga- 
tion.   Oliver  v.  Bragg,  15  La.  Ann.  408L 

A  party  agreeing  to  pay  the  debt  of  another  In^ 
installments  is  not  entitled  to  subrogation  until  tn-- 
terest  is  paid.    Soulie  v.  Brown,  18  La.  Ann.  SSL 

Where  one  borrowed  money  to  pay  a  note  wUk- 
the  intention  of  dischargrlng  the  same,  and  sab» 
rogatlng  the  mortgagee^  rights,  the  oonrt  held, 
the  morgagee  not  being  a  party  to  the  subrogation*, 
that  the  same  was  without  authority  and  no  sab- 
rogation  existed.  Hoyle  v.  Oaabat*  86  La.  Ann* 
488. 

Where  a  stockholder  in  a  foreign  oorporatiOB> 
paid  corporate  debts,  the  oourt  held,  there  beAng- 
no  proof  that  he  was  legally  liable  therefor,  that- 
his  payment  was  voluntary.  TBastman  v.  Outbiy^ 
8  Allen,  208. 
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he  accept  sach  payment,  and  say,  because  it 
was  made  by  a  stranger,  it  is  no  payment? 
Is  his  acceptance  not  an  estoppel  by  conduct 
m  paii,  as  to  him?  There  has  been  a  dif- 
f-jtnce  of  opinion  in  this  matter.  The  old 
£  :  lishcaseof  QrymesY.  Blofield,  Cro.  Eliz. 
641  (decided  in  £1izabeth*a  reign),  is  the 
parent  of  the  cases  holding  that  even  the 
o-editor  accepting  payment  from  a  stranger 
may  repudiate,  and  still  enforce  his  demand 
as  unpaid.  That  case  is  said  to  have  decided 
that  a  plea  of  accord  and  satisfaction  by  a 
stranger  is  not  good,  while  Rolle,  Abr.  471 
(condition  FV,  says  it  was  decided  just  the 
other  way.  Denman,  Oh.  </.,  questioned  its 
authority  in  Thurman  r.  WHd,  11  Ad.  &  £1. 


453.     Opposite  holding  has  been  made   ii» 
England  in  Hawkshaw  v.  Bawlings,  1  Strange, 
24.     Its  authority  is  questioned  at  the  close 
of  the  opinion  by  Cresswell,  </.,  in  Jone9  v. 
BroadhuT»t,  9  C.  B.  173,  as  contrary  to  an 
ancient  decision  in  86  Hen.  YI. ,  and  against 
reason  and  justice.     Parke,   B.,   seemed  to- 
think  it  law  in  Simpson   t.    EggingUm,   10^ 
Exch.  846.     It  was  followed  in  JEdgecoTtibe  y. 
Bodd,  5  East,  394,  and  &Mrk  v.  Thompson,  S- 
T.  B.  Hon.  296.    Lord  Coke  held  the  satisfac- 
tion good.     Co.  Litt.  2066,  207a.     See  6  Hob. 
Pr.   (new,)  884;  7  Rob.  Pr.  (new,)  548. 

The  cases  of  Goodwin  v.  Oremer,  18  Q.  B. 
757,  and  Eemp  y.  Balls,  28  Eng.  L.  A  £a. 
498.  seem  to  hold  that  payment  must  be  mado 


Where  a  town  made  a  voluntary  payment  of  oomp  I 
m^SBioner'a  fees  appointed  by  the  leffialative  re- 
aol?e,  pTovidinjT  for  the  payment  of  such  fees  by 
the  towDfl.  the  court  held  that  the  town  maklnir 
nch  payment  ooold  not  recover  from  the  other 
town  any  portion  of  the  aipount  paid.  South 
fidtuate  y.  Hanover,  0  Gray,  420. 

In  Van  Wlokle  v.Willlams,  88  N.  J.  Bq.  106,  whne 
money  was  advanced  to  a  party  for  the  purpoae  of 
loan  to  another  person  by  equitable  mortsage, 
the  court  beld  there  was  no  rijrht  to  subrogation. 

In  the  oouxse  of  the  construction  of  a  railroad, 
tbe  superintendent  of  the  workman  who  was  not 
legally  bound  to  do  so,  voluntarily  and  believing 
the  principals  solvent,  as  a  friendly  act  to  tbe 
workmen,  advanced  moneys  for  tbe  payment  of 
wages  without  taking  an  assignment  of  the  claims, 
or  making  any  agreement  for  the  benefit  of  their 
tteoa.  The  court  held,  upon  the  subsequent  in- 
•olveDoy  of  the  principals,  that  such  superintend- 
ent was  not  entitled  by  subrogation  to  tbe  statu- 
tory liens  of  the  workmen.  North  River  Gonstr. 
Go's  Gaae,  38  N.  J.  Eq.  433^ 

YolH'  tary  payment  by  surety  upon  a  void  note 
or  obligation  does  not  entitle  him  to  contribution 
from  other  sureties.  BusseU  v.  ITailor,  1  Ohio  St. 
67, 50  Am.  Dee.  (KL 

The  oeaslon  of  action  cannot  be  compelled  by  a 
•tnnirer  who  pays  a  det'tfor  which  be  is  not  liable. 
Douglass  v.  Fagg,  8  Leigb,  OOL 

Tbe  voluntary  payment  of  a  debt  constituting  a 
hen  upon  land  does  not  entitle  tbe  party  paying  to 
be  substituted  to  the  lien  of  tbe  Judgment  credit- 
or.  Janney  v.  Stephens,  2  Fatton  ft  Heath  ( Va.)  11. 

The  mere  loan  of  money  is  not  suffloienL  Wat- 
•on  V.  Wilcox,  39  Wis.  650,  20  Am.  Rep.  68;  Downer 
V.  Miller,  15  wis.  612;  Pelton  v.  Knapp,  21  Wis.  63 

Where  a  trustee  of  a  dece«^se  partner  paid  a  dobt 
of  tbe  dissolved  firm  out  of  his  own  money,  it  was 
h^d  voluntary,  and  being  the  act  of  a  stranger, 
did  not  entitle  him  to  the  rights  of  tbe  creditor  un- 
ic9B  such  payment  were  made  at  the  request  of  the 
partner.    Cunrad  v.  Buck,  21 W.  Ya.  806b 

Actual  payment  is  a  discharge  at  law,  but  where 
Justice  requires  it  the  debt  will  be  kept  on  foot  for 
the  payor's  benefit.   OottreU*s  App.  28  Pa.  fSH, 

b.  Payment  for  protection. 

Generally,  where  it  Is  equitable  that  a  person 
fhrniflhinfr  money  to  pay  a  debt  should  be  subsU- 
toted  for  the  creditor  or  in  the  place  of  the  credit- 
or, such  person  will  be  so  substituted.  Taple  v. 
8tepbena.  86  Kan.  680. 

A.  party  seeking  to  take  advantage  of  the  equi- 
table doctrine  of  subrotntion  must  show  that  be 
paid  tbe  debt,  before  he  can  be  substituted  to  the 
oedltor^  rights,  and  also  that  be  acted,  not  as  a 
moe  volunteer,  but  on  compulsion  to  save  himself 
from  loss  by  reason  of  a  superior  lien  or  claim  on 
tbe  part  of  tbe  person  to  whom  he  paid  the  debt,  as 

21  L  K.  A. 


in  cases  of  sureties,  prior  mortgagees,  eta   .Stna 
L.  Ins.  Go.  V.  Middleport,  124  U.  S.  634,  81  L.  ed.  687. 

It  Is  only  in  oases  where  a  payment  has  beeiv 
made  under  a  legitimate  and  fair  effort  to  protect 
the  ascertained  interests  of  the  party  paying,  and. 
when  intervening  rights  are  not  legally  Jeopard, 
iaed  or  defeated,  that  tbe  doctrine  of  subrogatioa 
applies.    Mo«ier*s  App.  66  Fa.  76, 06  Am.  Dec  788. 

Tet  tbe  payment  by  a  stranger  of  a  debt  for  the- 
protection  of  his  own  property  entitles  him,  upon 
tbe  principles  of  subrogation,  to  the  cfeditor*» 
remedies.  Gookrum  v.  West,  122  Ind.  372;  Weiss 
V.  Guerineau,  100  Ind.  488;  Lowrey  v.  Byers,  80  Ind» 
448;  Edlnburg  American  Land  Mortg.  Co.  v.  Lat^ 
ham,  88  Ind.  88. 

As  in  the  case  of  payment,  by  a  vendee  of  an  in- 
cumbered  estate,  of  a  chanre  upon  land  which 
would  cause  him  loss  of  interest  thereon.  Arnold 
V.  Green,  116  N.  T.  566;  Johnson  v.  Zlnk.  51  N.  T. 
833;  Cole  v.  Malcolm,  66  N.  T.  868;  Twombly  v. 
GasBidy,  88  N.  Y.  156;  Gans  v.  Thieme,  96  N.  T.  226, 
282;  A veriU  v.  Taylor,  8  N.  T.  44,  51. 

Or  that  of  a  Junior  incumbrancer.  Jenkins  v. 
Gontinental  Ins.  Go.  12  How.  Pr.  06. 

In  Weiss  v.  Guerineau,  100 Ind.  488,  the  court  held 
that  in  the  ordinary  case  of  one  person  paying  a. 
debt  for  which  another  was  personally  and  primari- 
ly liable,  in  order  to  protect  his  own  property,  the 
person  so  paying  is  entitled  to  recover  from  one- 
whose  default  has  imposed  upon  him  tbe  burden  of 
paying  a  debt,  for  which  he  was  neither  legally 
nor  equitably  liable,  following  Dunning  v.  Seward^ 
00  Ind.  08;  Bunn  v.  Lindsay,  06  Mo.  230;  Wade  v. 
Beldmelr,  40  Mo.  486;  Wooldridge  v.  Scott,  60  Mo. 
660;  Ellsworth  v.  Lockwood,  42  N.  T.  80;  Sandford 
V.  McLean,  8  Paige,  117,  8  L.  ed  80, 28  Am.  Dec.  778; 
Atlantic  Ins.  Go.  v.  Storrow,  6  Paige,  286, 8  L.  ed» 
720;  Slade  v.  Van  Yechteo,  11  Paige,  21,  6  L.  ed  42; 
Graham  v.  Dickinson,  8  Bnrb.  Cfa.  109,  5  L.  ed  861; 
Patterson  v.  Blrdsall,  6  Hun,  632;  Lidderdale  v.  Bob- 
inson,  2  Brock.  160;  Cottreirs  App.  28  Pa.  204. 

Bven  in  the  absence  of  a  contract  or  understand- 
ing, as  where  he  is  a  Juvenile  lien  holder  and  pays^ 
the  senior  hen.  Wormer  v.  Waterloo  Agr.  Works^ 
62  Iowa,  609. 

In  Acer  v.  Hotchklss,  07  N.  T.  806,  it  was  said  that 
the  right  of  subrogation  may  be  claimed  by  one  * 
who  pays  the  debt  of  another  under  some  compul* 
slon. 

The  payment  of  a  debt  of  a  co-stockholder  of  the 
corporation  by  a  stockholder,  is  not  a  voluntary 
payment  so  as  to  deprive  the  payor  of  his  right  to- 
subrogation.   Kedington  v.  Gornwell,  GO  Cat  48. 

In  Gurry  v.  Gurry,  87  Ky.  667.  it  was  held  that  an 
agent  making  a  payment  out  of  his  own  money  for 
tbe  protection  of  his  principal,  was  not  a  mere 
volunteer  and  was  entitled  to  the  equities. 


o.  ByspeoidI  air^^fnenU 

Subrogation  must  take  place  at  the  time  of  pay- 
ment*   Bewail  v.  Howard,  16  La.  Ann.  400. 
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t>7  a  third  person  as  agent  for  and  on  account 
4>f  debtor,  with  his  assent  or  ratification.  In 
ITew  Yorlc,  old  cases  held  this  doctrine.  Olow 
•Y,  Borst,  6  Johns.  87 ;  Bleakley  v.  White,  4 
Paige,  654,  8  L.  ed.  598.  But  later,  in  Wel- 
Hngton  v.  KeUy,  84  N.  Y.  548,  Andrews,  J. , 
said  tliat  the  old  cases  were  doubtful,  but  had 
not  been  overruled,  but  it  was  not  necessary 
in  that  case  to  say  whether  it  should  longer 
be  regarded  as  law,  and  the  syllabus  makes 
a  qucsre  on  the  point.  It  was  held  in  Ear- 
riwn  V.  Hicki,  1  Port.  (Ala.)  428.  27  Am. 
Dec.  688,  that  "  payment  of  a  debt,  though 
made  by  one  not  a  party  to  the  contract,  and 
though  the  assent  of  the  debtor  to  the  pay- 
ment does  not  appear,  is  still  the  extinguisn- 


ment  of  the  demand."  The  opinion  tays 
that,  as  between  the  person  paviug  and  him 
for  whose  benefit  it  was  paid,  a  question 
might  arise  whether  it  was  voluntary,  which 
would  depend  on  circumstances  of  preTious 
request,  or  subsequent,  express  or  implied. 
This  doctrine  is  sustained  by  Martin  t. 
Quinn,  87  Cal.  65 ;  Gray  y.  Herman,  75  Wis. 
458,  6  L.  R.  A.  691 :  Cain  y.  Bryant,  Id 
Heisk.  46 ;  Leavitt  v.  JHorr&Wf  6  Ohio  St.  71, 
67  Am.  Dec.  884 ;  Wel*ster  v.  Wyeer,  1  Stew. 
(Ala.)  184;  Harvey 'r.  Tama  County,  58 
Iowa,  228.  Bishop,  Cont.  g  211,  holds  that, 
if  payment  **be  accepted  by  creditor  in  dis- 
charge of  debt,  it  has  that  effect.*  See  2 
Whart  Oont.  $  1008. 


A  mere  unexecuted  iDtentlon  of  the  parties  is 
not  Buffloient.  Harrison  v.  BIsland,  5  Rob.  (La.) 
4K)4. 

But  there  may  be'  an 'expressed  subrogation 
wblch  must  be  made  at  the  time  of  payment,    ibid. 

An  airreement  to  subrogate  before  payment  or 
«n  actual  subrogation  after  payment  is  not  enough. 
Oemon  v.  MoGan,  28  La.  Ann.  84. 

There  must  be  a  new  oonsideration  for  the  prom- 
ise. New  Hampshire  Say.  Bank  y.  Oolcord,  15  N. 
a.  U9. 41  Am.  Dec.  68&. 

A  prior  agreemen  c  to  subrogate  may  be  gathered 
from  a  previous  request  by  a  subsequent  assent. 
Bod  man  y.  Sanders,  44  Ark.  W4b 

In  Sandford  v.  McLean,  8  Paige,  122, 8  L.  ed.  88, 
:28  Am.  Dec.  778.  it  was  said  It  was  only  where  the 
person  advancing  money  to  pay  the  debt  of  a  third 
person  stands  in  the  situation  of  a  surety,  or  is 
•compell«'d  to  pay  to  protect  his  own  rights,  that  a 
•court  of  equity  will  substitute  him  in  the  place  of 
the  creditor  as  a  matter  of  course,  without  any 
agreement  to  that  effect. 

To  entitle  a  third  party,  being  merely  a  yolunteer 
•or  stranger,  to  subrogation,  the  payment  must  be 
made  upon  an  express  agreement  entered  Into  at 
the  time  of  payment.  Swann  v.  Patterson,  7  Md. 
164;  Brlce  y.  Watkins.  80  La.  Ann.  SI;  Bank  of 
United  States  y.  Winston,  2  Brock.  254;  Virgln*s 
Succession,  18  La.  Ann.  42;  Burr  v.  Smith,  21  Barb. 
282;  National  Bank  of  Royalton  y.  Gushing,  68  V t. 
826;  Mo6ler*8  App.  66  Pa.  76, 96  Am.  Dec.  788;  Dillon 
y.  B^uflman,  68  Tex.  606;  Clark  v.  Hoore,  76  Va. 
962;  King  v.  Dwigfat,  8  Rob.  (La.)  2;  Baltimore  y* 
Hughes,  1  Gill  &  J.  480, 19  Am.  Dec.  248;  Oury  y. 
Saunders,  77  Tex.  278. 

Subrogation  can  be  accomplished  by  payment  In 
accordance  with  an  express  understanding  be- 
tween the  debtor  and  creditor  and  a  third  party, 
to  the  effect,  that  if  such  third  party  pays  the  debt, 
be  may  hold  the  security  for  his  reimbursement. 
Dillon  y.  Kauffman,  supra;  Flanagan  y.  Cushman, 
48  Tex.  241;  Flevel  y.  Zuber,  67  Tex.  275. 

If  a  third  party  pays  the  entire  debt  pursuant  to 
an  agreement  between  himself  and  the  debtor, 
toat  upon  his  doing  so  he  shall  be  subrogated  to 
the  creditor's  rights,  the  agreement  wtll  be  effect- 
ual and  the  third  party  will  stand  In  the  place  of 
the  creditor  as  to  all  interested  in  the  property  or 
•security.  Flevel  y.  Zuber,  supra:  Fuller  v.  Hollis, 
4i7  AJa.  435;  Owen  y.  Cook,  8  Tenn.  Gh.  78;  BCitchell 
y.  Butt,  45  G a.  162;  New  Jersey  Midland  B.  Co.  y, 
Wortendyke,  27  N.  J.  Eq.  668;  Morgan  y.  Ham- 
mett,  28  Wis.  80;  Caudle  y.  Murphy,  80  111.  862;  Oury 
y.  Saundera,  tuprtu 

The  debt  must  be  paid  at  the  Instance  of  the 
debtor,  or  the  person  paying  it  must  be  liable  as 
-surety  or  otherwise  for  its  payment  in  order  to  en- 
title the  payor  to  subrogation,  the  principle  not 
exteiidlng  to  a  case  of  a  mere  yolunteer.  Wilson 
y.  Brown.  18  N.  J.  Bq.  277. 

A  stranger,  who  by  the  authority  and  consent  of 
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the  debtor,  and  on  his  agreement  that  he  shall  be 
subrogated  to  the  rights  of  the  creditor,  makes 
payment  for  the  debtor,  will  be  subrogated  if  the 
payment  is  made  with  the  expressed  declaration  of 
the  subrogation  in  the  release  made  by  the  creditor. 
Rhreye  y.  Hanklnsoo,  84  .N.  J.  Bq.  76, 81,  where  a 
brother  of  a  mortgagor  made  a  payment  of  the 
first  mortgage  after  the  execution  of  the  seoond 
mortgage  upon  such  understanding. 

So  payment  upon  a  like  agreement  between  a 
stranger  and  a  creditor  will  entitle  the  former  to 
subrogation.   Flevel  y.  Zuber,  supra. 

So  where  a  party  who  has  agreed  to  advance 
money  for  the  payment  of  a  debt  applies  the  same 
in  payment,  and  discharge  of  the  debt  himself,  he 
is  not  to  be  regarded  as  a  yolunteer,  and  may  be 
subrogated  to  the  credltor*s  rights.  Tradesmen's 
Bldg.  &  Loan  Asso.  v.  Thompson,  88  N.  J.  Bq.  138; 
Payne  v.  Hathaway,  8  Yt.  212. 

It  is  not  sufficient  that  a  person  paying  the  debt 
of  another  should  do  so,  merely  with  the  under- 
standing on  his  part  that  he  should  be  subrogated 
to  the  rights  of  the  creditor,  oonyentional  subro- 
gation only  resulting  from  an  express  agreement* 
either  witli  the  debtor  or  creditor.  New  Jersey 
Midland  R.  Co.  y.  Wortendyke,  27  N.  J.  Eq.  668; 
Sandford  y.  McLean,  8  Paige,  117, 8  L.  ed.  80, 28  Am. 
Dec.  778;  Sblnn  y.  Budd,  14  N.  J.  Bq.  234. 

Conventiona]  subrogation  exists  upon  an  attor- 
ney's statement  that  the  payment  and  the  acta  of 
subrogation  were  made  at  the  same  tima  Kugent 
y.  Potter,  21  La.  Ann.  746. 

It  must  be  shown  that  the  payment  was  upon  re- 
quest or  as  surety  or  under  oompulslon.  Acer  y. 
Hotchklss,  07  N.  Y.  886. 

Under  clause  2,  article  2160,  Bey.  Cfy.  Code  of  Lou- 
isiana, a  debtor  borrowing  money  and  Intending  to 
subrogate  the  lender  to  the  creditor^  rights,  must 
borrow  and  execute  the  receipt  in  the  presence  of 
a  notary  and  two  witnesses,  and  declare  that  the 
loan  was  for  the  pa3rment  and  that  the  same  was 
made  with  the  money  advanced.  In  order  to  sub- 
rogate the  payor  to  the  creditor's  rights  independ- 
ently of  the  oredltor*s  wilL  Durao  y.  Ferrari,  26 
La.  Ann.  114. 

In  Louisiana  the  law  is  governed  by  artide  2166 
of  the  Civil  Code,  which  shows  the  rule  of  law  in 
that  state  to  be  contrary  to  the  doctrine  established 
elsewhere.  Harrison  y.  Blsland,  6  Bob.  (La.)  204; 
Hoyle  y.  Oazabat,  25  La.  Ann.  488;  Brlce  y.  Wat- 
kins,  80  La.  Ann.  21. 

But  it  is  otherwise  if  reliance  is  expressly  placed 
upon  the  debtor^  promise  to  pay  and  the  debt  will 
be  extinguished.    Flevel  y.  Zuber,  67  Tex.  275. 

Where  a  party  showed  that  the  money  furnished 
by  him  to  an  Infant  was  expended  for  necessaries, 
or  in  paying  debts  incurred  therefor,  he  was  frul>- 
rogated  to  the  rights  of  the  party  furnishing  suoh 
necessaries.    Price  v.  Sanders,  60  Lid.  810. 

Where  money  was  paid  out  to  satisfy  a  debt 
which  an  infant  owed  for  necessaries,  at  Ua 
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It  seems  utterly  unjost,  and  repugnant  to 
Tefisoa»  that  a  creditor  accepting  payment 
from  a  atranger,  of  tlie  third  person's  debt, 
should  be  allowed  to  maintain  an  action 
against  the  debtor  pleading  and  thereby  rati- 
fying such  payment,  on  the  technicfal  theory 
that  be  is  a  stranger  to  the  contract.  He  has 
iiimself,  for  this  purpose,  allowed  him  to 
make  himself  a  quasi  party.  He  consents  to 
treat  him  so,  so  far  as  payment  is  concerned. 
To  regard  the  debt  paid,  so  far  as  he  is  con- 
<X'mea,  la  bat  to  hold  him  to  the  result  of 
his  own  act.  Shall  he  collect  the  debt  again  ? 
Then,  can  the  stranger  recover  back?  What 
matters  it  to  the  creditor  who  pays?  As  the 
supreme  oourta  of  Wisconsin  and  Ohio,  in 


cases  above  cited,  said,  this  doctrine  it 
against  common  sense  and  justice.  It  does 
not  at  all  infringe  the  rule  that  one  cannot  at 
law  make  another  his  debtor,  without  re- 
quest to  allow  such  payment  to  satisfy  the 
debt  as  to  the  creditor ;  and  this  court,  while 
recognizing  the  rule  that  one  cannot  offi- 
ciously pay  the  debt  of  another,  and  sue  him 
at  law,  unless  he  has  ratified  it,  by  allowing 
the  stranger  to  go  into  equity  and  get  repay- 
ment,  makes  the  payment,  in  the  eyes  of  a 
court  of  equity,  operate  to  satisfy  the  debtor, 
and  render  the  stranger  a  creditor  of  the 
debtor.  Neely  v.  Jones,  supra,  I  know  that 
in  Keely  ▼.  Jones,  16  W.  Va.  625,  87  Am. 
liep.  794,  it  is  held  that,  "  if  a  payment  by  a 


^e8t«  the  court  held  the  infant  Iteible.  Bandall  v. 
Sweet,  1  Denlo,  460. 

Where  a  third  party,  at  the  instanoe  of  one  of 
eaveral  partnen,  paid  a  debt  upon  the  property  of 
the  firm,  it  was  held  that  be  shouJd  be  reimbursed 
the  amount  paid  by  him,  and  have  a  lien  upon  the 
common  property  of  the  firm  to  seoure  hiOL  Steb- 
Uns  V.  WlUard,  68  Vt.  665. 

Where  there  was  an  affreement  to  apply  aaaets 
feeld  by  the  promisor  belonging  to  the  debtor  for  the 
lieaellt  of  his  creditor,  the  court  held  that  the  same 
was  invalid  and  not  enforceable  by  the  creditor 
airalnst  sach  promisor  unless  It  was  shown  that  the 
<lebu>r  had  authorized  or  consented  to  the  assets 
b^Dg  so  applied.    Bowman  v.  AInalie,  1  Idaho,  6U. 

The  mere  fact  of  the  loan  of  money  to  be  applied 
in  part  satisfaction  of  a  judgrment  debt  will  not 
«reate  a  transfer  of  the  Hen,  although  there  be  an 
vrnderstandlng  to  that  effect.    Unger  v.  Lelter,  8S 

Ohio  Stasia 

d.  JViaud. 

A  party  who  has  paid  a  debt  at  the  request  of  a 
•debtor,  under  circumstaoces  which  would  operate 
as  a  fraud  upon  him.  If  the  debtor  were  afterwards 
allowed  to  insist  that  the  security  of  the  debt  was 
discharged  by  his  payment,  may  be  subrogated  to 
the  eecurlty  as  to  the  debtor.    Stevens  v.  King,  S4 

Me.  an. 

He  ia  not  entitled  to  subrogation,  al.though  in- 
•dnced  to  do  so  by  fraud  practiced  upon  him  by  the 
tatter's  a^ent.  Mcdeary  v.  Savage  (Pa.)  20  W.  N. 
C5i7. 

A  mere  stranger  who  pays  off  a  mortgage  with- 
out an  aasignment  cannot  subsequently  come  into 
equity  in  the  absence  of  fraud,  mistake,  or  accident 
and  aek  to  be  placed  in  the  mortgagee's  position. 
•6ay  ▼.  Du  CJpzey,  16  Oal.  19S,  76  Am.  Dea  618. 

VUL  As  aoalrut  executors,  etc 

The  eoartshave  held  that  a  mere  volunteer  who 
ftaye  the  funeral  expenses  of  a  deceased  cannot 
tdy  upon  an  implied  promise  of  repayment  by  the 
personal  repreeentatlvea.  Re  Miller,  4  Redf.  808; 
Ward  T.  Jones.  4A  N.  0.  127;  Foley  v.  Bush  way,  71 
HL  886;  Gregory  v.  Hooker,  8  N.  0. 894, 9  Am.  Deo. 
446;  l«erota  v.  Emmett,  44  Ind.  88L 

An  executor  or  administrator  having  assets  is  li- 
able to  a  third  party  who  pays  the  funeral  expenees 
•of  the  deceased.  Bappelyea  v.  Russell,  1  Daly,  214; 
Togwell  V.  Hayraan,  8  Campb.  208;  Rogers  v.  Price, 
8  Toaoge  A  J.  28;  Comer  v.  Shew,  8  Mees.  ft  W.  350; 
Brice  ▼.  Wilson,  8  Ad.  ft  El.  848;  Hapgood  v.  Hough- 
ton, 10  Pick.  154. 

In  Be  Hill,  17  Abb.  N.  C.  278,  the  same  doctrine 
was  followed,  although  in  that  case  the  party  or- 
deilDK  was  held  personally  liable  having  assumed 
the  entire  charge  and  showed  a  personal  intention 
of  discharging  the  costs. 

Where  the  wife^  exeeutor  was  held  entitled  to 
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recover  against  the  husband  it  was  stated  that  the 
law  implies  a  promise  on  the  part  of  an  adminis- 
trator with  assets  to  pay  the  party  furnishing  the 
funeral  expenses  of  the  deceased.  Re  Mi  Her.  supra. 
To  the  same  effect,  MoCue  v.  Garvey,  14  Hun,  563. 

One  voluntarily  iuourrimr  expense  for  which 
there  is  no  necessity,  before  the  appointment  of  an 
administrator,  does  so  at  his  own  risk  and  cannot 
recover  from  the  admmistrator  when  appointed, 
Samuel  v.  Thomas,  51  Wis.  540. 

A  voluntary  payment  by  a  plaintiff,  although 
made  under  a  mistake  or  misapprehension  as  to  his 
legal  liability,  constitutes  no  debt  against  an  intes- 
tate's estate.    Bancroft  v.  Abbott,  8  Allen,  624. 

Such  a  debt  can  arise  only  where  a  payment  of 
money,  in  accordance  with  the  written  contract 
into  which  the  plaintiff  entered,  was  at  the  request 
of  and  as  surety  for  a  deceased.    H/UL 

Where  a  widow  advanced  money  in  pa3rment  of 
her  husband*s  debts  she  was  subrogated  to  the 
rights  of  the  creditor,  such  act  being  beueHolal  to 
the  estate.    Brown  v.  Forst,  05  Ind.  248. 

In  Francois  Estate,  76  Pa.  220.  the  assent  of  an 
executor  to  the  payment  by  a  widow  of  the  funeral 
expenses  of  the  deceased  husband  was  presumed, 
and  she  was  held  entitled  to  recover  the  same  from 
the  estate,  even  though  she  had  stated  that  she  did 
so  voluntarily  out  of  respect  for  deceased. 

But  in  Hyneman^s  Estate,  11  Phi  la.  135,  the  widow 
having  received  moneys  trom  benevolent  societies 
was  limited  in  her  claim  for  funeral  expenses  to 
the  amount  over  and  above  that  received  from 
such  societies. 

And  in  Green  v.Woever,  78  Ind.  484, the  widow  was 
held  personally  liable,  she  having  expended  or  pro- 
cured the  entire  estate  of  the  deceased  which  waa 
less  than  $600. 

In  Coleby  v.  Ooleby,  12  Jur.  N.  8. 486, 14  L.  T.  N. 
S.  607,  the  heir  voluntarily  paying  the  funeral  ex- 
penses of  his  testator  was  held  not  to  be  entitled  to 
reimbursemenis  out  of  the  estate. 

Where  a  husband  paid  the  wife's  funeral  ex- 
penses and  claimed  the  same  from  her  executor, 
bis  claim  was  allowed  in  Gregory  v.  Lockyer,  6 
Madd.  00.  To  the  same  effect,  Lightbown  v.  McM}rn, 
L.  R.  88  Ch.  Div.  676.  56  L.  J.  Ch.  845,  55  L.  T.  N.  B. 
834,  85  Week.  Rep.  179;  Freeman  v.  Colt,  27  Hun,  447, 
06  N.  Y.  63. 

In  Jenkins  v.  Tucker,  1 H.  Bl.  00,  a  third  person, 
voluntarily  paying  the  funeral  expenses  of  a  wife 
suitable  to  the  rank  and  fortune  of  the  husband 
was  entitled  to  recover  the  same  from  the  husband, 
even  though  such  payments  were  made  without 
the  latter^s  knowledge.  To  the  same  effect,  Bertie 
V.  Lord  Chesterfield,  OMod.  81. 

These  principles  were  followed  in  Darmody*s  Es- 
tate. 18  Phila.  207. 

Where  a  third  party,  before  the  appointment  of 
an  administrator  of  a  deceased's  estate.  Incurred 
expenses  for  a  tombstone,  curbing  of  the  grave, 
and  memorial  cards,  the  court  refused  an  order 
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■tranger  is  neither  ratified  Dor  authorized  by 
the  debtor,  it  will  not  be  held  to  be  a  dis- 
charge of  the  debt  \"  but,  though  this  point 
is  general,  that  was  a  case  of  the  stranger 
leeking  to  make  the  debtor  repay,  and  the 
case  and  opinion  intended  to  lay  down  the 
rule  at  law  only  as  between  the  stranger  pay- 
ing and  the  debtor,  not  as  between  the  cred- 
itor and  debtor.  So  I  hold  that,  when  Jami- 
son &  Co.  received  the  money  for  this 
judgment,  it  operated  as  a  discharge  as  to 
them. 

But  it  is  said  that  such  payment,  though 
a  payment,  is  inoperative,  because,  after  it 
was  made,  a  writ  of  acire  facias  issued  to  re- 
▼ive  the  Judgment,  and  a  Judgment  was  ren- 


dered thereon  that  the  plaintiffs  recoyer  tbeir 
debt,  and  thus  such  payment  amounts  to  notb- 
ing.     This  judgment  is  not,  as  with  us,  ac- 
cording to  common  law,  a  simple  award  of^ 
execution,  but  a  judgment  qtwd  recuperet^ 
as  in  an 'original  action.     Such  a  judgment- 
would  be  void  here  by  some  authorities.     S? 
Barton,  Law  Pr.  1081 ;  Lavell  v.  McOurdy,  TT 
Ya.  768.     I  have  entertained  doubts  whether 
it  would  be  void,  as  distinguished  from  void- 
able, though  I  have  not  full^  examined  the- 
subject.     But  in  Pennsylvania  a  scire  faeun^ 
is  a  substitute  for  an  action  of  debt,  and  the 
judgment  is  properly  qttod  recuperet.    Duff' 
V.   Wynk»ap,  74  Pa.  800;    1  Black,  Judgm. 
%  499.     We  must,  under  the  United  States^ 


oompelling  the  admlnietrator  to  repay  the  same. 
Bamoel  v.  Thomas,  51  Wis.  M9. 

Payment  by  a  party  by  mistake  as  surety  upon 
an  admtnlstratioD  boDd  entitles  such  party  to  sub- 
rogation to  the  rifrhts  of  the  next  of  kin,  who  are 
also  mistaken,  against  the  real  surety  for  the  In- 
solvent administrator.  Capehart  v.  Khoon,  58  N. 
a  178. 

It  has  been  held  that  a  county  Is  not  liable  to  a 
volunteer  who  pays  the  funeral  expenses  of  a  pau- 
per. Handlin  v.  Morgan  County,  57  Mo.  lli;  Duval 
V.  Laclede  County,  21  Mo.  806. 

The  lender  of  money  to  an  executor  oarryinsr  on 
the  testator^s  business  has  no  rights  agaiDst  the  es- 
tate not  oounected  with  the  business.  Fridenburg 
V.  Wilson,  aOFia.  860. 

IX.  Jttdoment  debt 

A  person  not  a  party  to  an  execution  may  ad- 
vance the  money  upon  it,  and  agree  to  have  It  as- 
signed to  him  and  keep  It  in  force,  but  payment  by 
such  party  in  whole  or  In  part  without  an  agree- 
ment that  It  is  not  to  operate  as  a  discharge,  or 
without  an  assignment,  satisfies  the  exeoutloa  pro 
tanto,  and  It  cannot  be  afterwards  enforced.  Mor- 
ris v.  Lake,  9  Smedesft  M.  621,  48  Am.  Deo.  724; 
Beed  v.  Pruyn,  7  Johns.  406, 5  Am.  Deo.  287;  Sher- 
man V.  Boyoe,  15  Johns.  448;  HarweU  v.  Worsham, 
S  Humph.  625, 87  Am.  Dec.  572. 

In  St.  Francis  MUl  Co.  v.  Sugg.  88  Mo.  476,  It  was 
held  that  the  voluntary  payment  by  a  third  party 
of  a  judgment  debt.  If  made  unconditional  and 
without  any  reservation  of  the  right  to  keep  the 
Judgment  alive,  was  an  entire  satisfaction  of  the 
writ,  no  matter  by  whom  the  payment  was  made. 
Weston  V.  Clark,  87  Mo.  609,  to  the  same  effect* 

The  same  doctrine  was  adopted  in  Terry  v. 
0*Neal,  71  Tex.  602,  except  It  could  be  shown  that 
theie  was  an  agreement  for  its  oontinuanoe  In 
oourse  for  such  party's  benefit. 

A  legal  subrogation  exists  upon  payment  by  a 
third  party  of  a  Judgment  debt  to  an  attorney  of 
the  judgment  creditor,  taking  an  order  of  the 
oourt  subrogating  the  payor  to  the  creditor's 
rights.    Nugent  v.  Potter,  21  La.  Ann.  746^ 

The  advance  of  a  portion  of  the  money  to  pay  a 
Judgment  In  ejectment  does  not  entitle  the  lender 
to  possession  upon  an  assignment  of  the  judgment 
to  him.    Riffle's  App.  8  Brewst.  (Pa.)  94. 

In  Clevlnger  v.  Miller,  27  Gratt.  740,  it  was  held 
that  the  sheriff  paying  off  an  execution  without 
takmg  an  assignment  of  the  Judgment  or  of  the 
debt,  was  not  entitled  to  subrogation  of  the  credit- 
or's lien,  as  against  other  creditors  having  Hens  by 
udgment  or  otherwise.  To  the  same  effect, 
Feamster  v.  Withrow,  12  W.  Va.  658. 

Where  the  payment  of  an  execution  by  an  as- 
signee of  one  of  several  debtors  wa^  mtended  as  c 
pnrohase,  it  was  held  that  the  correction  of  th( 
cbrri«?'*<«  f rxioraement  was  allowable,  otherwise  If  it 
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was  intended  as  a  payment  of  the  debt.   Kuhn  w» 
North,10Serg.&B.899. 

In  Cain  v.  Bryant,  12  Heisk.  45,  money  paid  by  a» 
third  party  to  the  constable  having  charge  of  judgr^ 
ments  was  held  a  good  payment,  although  tho- 
money  was  not  paid  over  by  the  constable  in  pro> 
ceedlngs  to  supersede  and  quash  the  levy  of  the- 
execution. 

In  Beard  v.  Arbuokle,  19  W.  Ya.  18S,  a  sheriff  pay- 
ing an  execution  was  held  entitled  to  enforce  pay^ 
ment  as  against  the  debtor,  no  matter  whether  h^^- 
toolc  au  assignment  of  the  Judgment  or  not,  there- 
being  no  mtention  on  his  part  to  extinguish  th»- 
debt. 

Z.  Purchase  money  Hen, 

The  equitable  doctrine  of  subrogation  is  strictly- 
confined  to  those  third  parties  who  advance  moneys 
in  such  a  manner  as  to  lead  to  the  presumption, 
that  they  have  either  paid  it  or  caused  it  to  bo- 
paid  to  the  purchaser.    Carey  v.  Boyle,  68  Wis.  574^ 

But  if  the  money  is  in  the  nature  of  a  general* 
loan  to  be  used  by  the  purchaser  to  pay  the  oon> 
slderation  of  his  purchase,  or  for  any  other  purpo9&- 
at  his  pleasure,  the  simple  fact  that  the  money  can 
be  traced  to  his  hands  or  Into  the  land,  will  ^vo- 
such  third  party  no  right  of  subrogation.    IbUL 

The  mere  advance  of  money  by  way  of  loan  to- 
pay  purchase-money  notes  gives  the  party  paying^ 
the  same  no  right  to  enforce  any  lien  upon  proper- 
ty.   Jones  V.  Lockard,  89  Ala.  576. 

A  mere  lender  of  money  which  Is  applied  by  tbe- 
borrower  in  part  payment  of  purchase  money,  i» 
not  entitled  as  a  mere  matter  of  right  to  substitu- 
tion to  the  rights  and  remedies  of  the  vendor., 
iiodman  v.  Sanders,  44  Ark.  504;  GrilBn  v.  Proctor, 
14  Bush,  571. 

A  payment  by  a  stranger  of  a  debt  due  to  the- 
vendor  of  real  estate  extinguishes  the  debt  and  tb^ 
lien  also.  Rodman  v.  Sanders,  supra,  following^ 
Nicbol  V.  Dunn,  26  Ark.  128. 

The  lender  is  not  subrogated  to'the  IlenholderV 
rights  by  virtue  of  a  jmere  loan  of  money  to  dis- 
charge a  land  lien.  Kline  v.  Baglaod,  47  Ark.  111«, 
foilowmg  Rodman  v.  Sanders,  supra;  Mather  v. 
Jenswold,  72  Iowa,  560. 

If,  however,  such  party  becomes  the  transferee 
of  such  notes  by  purchase,  whether  verbal  or  in> 
writing,  he  acquires  such  right.  Jones  v.  Lookard^. 
mpm;  Pettus  v.  McKinney,  74  Ala.  108:  Weaver  v. 
Brown,  87  Ala.  638:  Code  1B86,§1764. 

A  part  payment  of  a  debt  at  the  instance  of  tbe^ 
debtor  does  not  constitute  the  party  making  the^ 
payment  a  mere  volunteer,  and  If  when  such  party 
makes  the  payment  he  manifests  an  intention  to- 
keep  the  prior  lien  alive  for  bis  protection,  he  wllfr 
be  deemed  in  equity  a  purchaser  of  the  incum- 
brance.   Rodman  v.  Sanders,  supra. 

In  Price  v.  Courtney,  87  Mo.  887, 56  Am.  Rep.  468^ 
it  was  held  that  a  party  advancing  money  for  tb»> 
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GoDstitntioD,  give  it  the  same  faith  and 
credit  here  which  it  has  there.  Black  v. 
SmUi,  13  W.  Va.  780;  Qilchriat  v.  Wett 
Virginia  Oil  A  Oil  Land  Co.  21  W.  Va.  11«, 
45  Am.  Rep.  555 ;  Stewart  r.  Stewart,  27  W. 
Yft.  167.  If  it  were  a  Talid  judgment,  it 
would  nullify  the  payment  above  spoken  of, 
on  familiar  principles.  Such  would  be  its 
effect  in  Pennsylvania,  and  it  is  to  its  elTect 
there  that  we  look.  Custer  v.  Detterer,  8 
WatU  &  S.  28 ;  Me  Veagh  v.  Little,  7  Pa. 
279 ;  Potter  v.  Hartnett,  148  Pa.  15 ;  MilU  v. 
Duryee,  11  U.  8.  7  Cranch,  481,  8  L.  ed.  411. 
But  while  a  judgment  of  a  sister  state,  if 
valid,  is  given  here  the  same  effect  it  has 
there,  yet,  consistently   with  this  rule,  we 


can  look  into  its  record  to  see  whether  it  had 
jurisdiction  of  the  defendant;  and,  looking 
into  the  record  of  this  judgment,  we  6nd  no 
service  whatever  of  the  scire  Jacias,  personal 
or  by  return  of  nihil,  or  any  appearance,  and 
therefore  the  judgment  is  voia,  as  would  be 
ajudgment  here,  for  that  cause.  Gilchrist  v. 
West  Virginia  Oil  A  Oil  Land  Co.  21  W.  Va. 
115,  45  Am.  Rep.  555 ;  Stewart  v.  Stewart,  27 
W.  Va.  167 ;  D'Arcy  v.  Ketehum,  52  U.  8. 
11  How.  165,  18  L.  ed.  648;  Thompson  v. 
Whitman,  85  U.  8.  18  Wall.  457.  21  L.  ed. 
897 ;  KnouHes  v.  Loganeport  Oas- Light  A  Coke 
Oo.  86  U.  8.  19  Wall.  58,  22  L  ed.  70; 
Oiithrie  v.  Lowry,  84  Pa.  588 ;  SUel  v.  Smith, 
7  Watts  &  8.  447 ;  ybble  y.  Thompson  OU  Co. 


purpose  of  removlDflr  a  Hen  open  real  estate  was 
not  flubroirated  to  tbe  rifrhts  of  tbe  lienor. 

The  mens  fact  that  money  borrowed  by  a  debtor 
kas  been  used  to  discbarffe  a  homestead  lien  will 
not  entitle  tbe  Jender,  in  tbe  abeenoe  of  an  airree- 
ment,  to  the  benefit  of  the  lien.  White  v.  Curd,  88 
Ky.m. 

Where  a  party  advanced  money  for  the  purchase 
of  land,  the  oourt  held  he  could  not  be  subrogated 
to  the  rifirhts  of  the  vendor,  if  tbe  latter^s  lien 
would  be  defeated  thereby.  Browerv.  Wltmeyer, 

m  ind.  sa. 

The  mere  loan  of  part  of  the  purohaae  money 
will  not  entitle  the  lender  to  subroflration,  where 
oo  agreement  to  substitute  or  to  hold  the  property 
for  his  benefit  is  shown.    OrUfin  v.  Proctor,  suvrcu 

In  Mitchell  v.  Butt,  46  Oa.  KES.  however,  it  was 
held  that  a  party  paying  tbe  purobase  money  at 
tbe  instance  of  a  purchaser  was  entitled  to  the 
vendor's  hen. 

A  party  lending  money  for  the  payment  of  a  land 
purchase  upon  the  understanding  that  he  sbaU 
have  the  vendor's  remedies,  is  substituted  to  his 
lijrh  ts.    Warb  mund  v.  Merrltt,  00  Tex.  24. 

Where  the  intervener  advanced  money  for  the 
purpose  of  redeeming  property  from  a  Judicial 
sale,  the  court  held  that  he  was  not  entitled  to  the 
rjjrbts  of  a  purchaser  at  that  sale,  he  being  a  mere 
volunteer.  Wormer  v.  Waterloo  Agr.  Works,  82 
Iowa,  869. 

Where  property  was  conveyed  with  a  condition 
attached,  and  subsequently  sold  for  nonpayment 
of  taxes,  a  deed  being  made  to  the  city,  and  after- 
wards an  entry  was  made  for  breach  of  the' condi- 
tion, and  tbe  two  years  had  elapsed  for  redemption 
from  tbe  tax  sale,  the  oourt  held,  the  property  bemg 
•old  by  private  treaty,  the  consideration  being  tbe 
payment  of  the  taxes  for  whitdi  the  property  was 
originally  sold  with  mtervenlng  taxes  and  charges* 
tbe  porctaaser  taking  a  quitclaim  deed,  that  even 
tboogta  tbe  deed  was  invalid  the  payment  made  by 
the  purchaser  inured  for  the  benefit  of  the  orig- 
inal owner  and  extinguished  tlie  city's  title.  Lang- 
ley  V.  Chapin,  104  Mass.  82. 

Under  Mansf.  (Ark.)  Dig.,  §  474,  providing  that 
a  hen  of  tbe  vendor,  when  expressed  on  the  face  of 
the  conveyance,  shaU  inure  to  the  benefit  of  the 
anianee  of  the  note  or  obligation  to  secure  pay- 
BKnt  of  tbe  purchase  price,  tbe  lien  will  not  pass  by 
aaaignmeiit  of  the  debt  where  the  vendor  conveys 
tbe  title  by  an  absolute  deed.  Crossland  v.  Powers 
(Ark.)  April  19, 1800. 

In  Moore  v.  Ligon,  22  W.  Y%.  282.  a  married 
woman  purchasing  land  under  order  of  the  oourt 
contracted  with  a  third  party  for  the  payment  of 
the  unpaid  purchase  money  substituting  him  as 
tbe  purchaser,  except  as  to  a  specified  portion,  tbe 
third  party  pairing  all  the  consideration  money 
and  the  wife  refusing  to  carry  out  the  contract. 
It  was  held  that  such  third  party  was  entitled  to 
have  the  purchase  money  treated  as  an  nnauthor- 
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ized  payment  and  it  was  therefore  no  disohargekof 
tbe  debt  due  from  her  under  the  original  contract, 
and  to  have  the  same  enforced  for  bis  benefit. 

XE.  MoTtoOQt  debL 

A  Junior  mortgagee  or  judgment  creditor  has  a 

right  to  protect  his  lien  or  interest  by  paying  a  prior 

mortgage  due  and  payable,  and  If  be  does  pay  it, 

be  succeeds  by  subrogation,  on  settled  principles 

of  equity,  to  tbe  rights  and  Interests  of  such  prior 

mortgagee  m  the  lands,  as  security  for  tbe  amount 

;  so  paid,  without  any  assignment  or  act  of  transfer, 

j  by  or  on  the  part  of  the  prior  mortgagee.     Brain* 

I  ard  V.  Cooper,  10  N.  Y.  868;  Silver  lAke  Bank  v. 

I  North,  4  Johns.  Cb.  870, 1  L.  ed.  871;  Dale  v.  McEv- 

era,  2  Cow.  118:  McLean  v.  Towle,8  Sandf.  Ch.  119. 

7  L.  ed.  798;  Burnet  v.  Denniston,  5  Johns.  Cb.  88,  1 

L.  ed.  999:  Ellsworth  v.  Lockwood,  42  N.  Y.  98. 

Where  he  could  not  protect  himself  without  pay- 
ing the  antecedent  mortgage,  his  right  tO  be  subro- 
gated was  perfect  and  complete.  Nor  does  it  mat- 
ter that  the  motion  was  made  after  instead  of  be- 
fore judgment,  if  the  mortgage  is  an  existing  Uen 
upon  the  property  mortgnged.  Twombly  v.  Cas- 
sidy,82N.  Y.  159;  Johnson  v.  Zink,  SI  N.  Y.  388; 
McLean  v.  Tompkins,  18  Abb.  Pr.  24;  Marsh  v. 
Pike,  10  Paige,  606, 4  L.  ed.  1104;  Averill  v.  Taylor,  8 
N.  Y.  44;  Sanford  v.  McLean,  8  Paige,  117,  8  L.  ed. 
80, 28  Am.  Dec.  778. 

It  is  necessary  for  one  paying  a  mortgage  debt  to 
show  a  payment  at  tbe  mortgagor's  instigation,  or 
for  the  purpose  of  protecting  his  own  interest,  be- 
fore he  can  be  subrogated  to  tbe  rights  of  the 
mortgagee.  Norton  v.  Higbleyman,  88  Mo.  821; 
Wolff  V.  Walter,  68  Mo.  283. 

Where  a  mortgage  was  paid  off  with  money  pro- 
vided by  a  third  person  with  tbe  intention  of  pur- 
chasing the  security  for  tbe  party  making  such 
payment,  the  court  held  that  the  mortgage  would 
not  be  considered  satisfied.  Denton  v.  Cole,  80  N. 
J.Bq.244. 

It  would  be  otherwise  if  such  payment  were  made 
with  the  mortgagor's  money,  even  though  with  the 
intention  of  remortgagmg.    ibid. 

The  payment  by  a  creditor  of  a  mortgage  debt  in 
foreclosure  proceedings  is  not  a  voluntary  pay- 
ment. Payne  v.  Hathaway,  8  Yt  212,  where  the 
creditor  could  otherwise  receive  no  benefit  from 
his  debtor's  estate. 

Before  a  third  party  making  payment  of  a  debt 
secured  by  mortgage  can  be  subrogated  to  tbe 
rights  of  the  mortgagee,  be  must  show  either  that 
he  made  tbe  payment  at  the  request  of  the  mort- 
gagor, or  to  protect  some  mterest  he  has  of  his  own 
at  the  time  of  the  paymenL  Norton  v.  Higbley- 
man and  Wolff  v.  Walter,  suj^ro;  Evans  v.  Halleck, 
88  Mo.  878. 

The  payment  of  the  mortgage  debt  by  a  third 
party  at  the  request  of  the  mortgagor  with  an  ar- 
rangement to  have  the  mortgage  lien  and  a  new 
mortgage,  entitles  the  party  paying  to  be  subro- 
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79  Pa.  854,  21  Am.  Rep.  66 ;  Story,  Const, 
g  1297 ;  1  Oreenl.  Ef.  g  548.  This  is  a  good 
reason  for  disallowing  the  judgment. 

Argument  is  made  that,  in  rennsylvania, 
Judgment  upon  two  returns  of  nihil  ?iabet  is 
good,  and  as  effective  as  a  return  of  icire 
faciw.  As  I  find  no  return  whatever  of  the 
scire  facias,  I  have  not  so  closelv  examined 
this  question  as  otherwise  I  would  have  done. 
There  seems  some  authority  for  the  proposi- 
tion that  two  returns  of  nikU  will  sustain  a 
judgment  in  personam,  Oompher  v.  Ana- 
wilt,  2  Watts,  490.  The  cases  cited  by  counsel 
(  Warder  v.  Tainter,  4  Watts,  274  ;  Taylor  v. 
Young,  71  Pa.  85 ;  Oulley  v.  Latimer,  5  Serg. 
A  R.  211 ;  Edmonson  v.  NicJiols,  22  Pa.  74 ; 


C^tarnbers  v.  Carson,  2  Whart.  9;  Eartman 
v.  Ogborn,  54  Pa.  120.  93  Am.  Dec.  679 ;  Al- 
lison V.  Banhin,  7  Serg.  &  R.  269)  were  cases 
of  scire  facias  sur  mortgage,  as  to  which  the 
rule  of  judgment  of  foreclosure  upon  two 
nihils  seems  established  in  Pennsylvania. 
The  practice  of  taking  judgment  on  two  re- 
turns of  nihU  is  properly,  perhaps,  confined 
to  'Scire  facias  upon  a  mortgage.  The  case  of 
CompherY.  AnamaU,  mpra,  says,  in  the  opin- 
ion, that  it  is  liable  to  abuse;  and  I  notice, 
in  the  case  of  Ouster  v.  Dettcrer,  8  Watts  <& 
S.  28  (decided  only  seven  years  after  the 
former  case),  the  opinion  says  that,  as  a 
judgment  on  scire  facias  is  a  new  judgment, 
two  returns  of  nihil  will  not  do.    I  should 


gated  to  the  riRhts  of  the  first  mortimffee,  if  Buoh 
new  mortgage  be  void.  Crippen  v.  Cbappel.  86 
Kan.  485,  57  Am.  Rep.  182. 

Where  a  party  paid  off  an  execution  from  a  Judg- 
ment on  a  mortgage  bond  with  money  raised  upon 
his  own  note  and  the  mortgagor's  securities,  and 
had  the  same  marked  to  his  credit,  the  court  held 
him  entitled  to  the  judgment,  and  also  to  an  as- 
signment of  the  mortgage.  Borland  v.  Meurer, 
188  Pa.  518. 

Where  one  at  the  request  of  another  advances  his 
money  to  redeem  or  even  pay  off  a  security  in 
which  that  other  has  an  interest,  or  to  the  dis- 
charge of  which  he  is  bound,  in  the  absence  of  an 
express  agreement  one  would  be  implied,  if  neces- 
sary that  it  shall  subsist  for  his  use  and  it  will  be  so 
enforced.    Gans  v.  Thieme,  96  N .  Y.  23S. 

Where  a  third  party  obtained,  at  the  request  of 
a  mortgagor,  an  absolute  assignment  of  the  mort- 
gage after  possession  taken  for  foreclosure  pur- 
poses and  paid  the  amount  of  the  mortgage,  the 
court  held  that  such  party  did  not  postpone  the 
foreclosure  or  make  himself  a  trustee  for  the  mort- 
gagor by  an  oral  agreement*  but  held  the 
mortgage  as  security  for  the  defense,  and  the 
estate  for  the  use  and  benefit  of  the  mortgagor, 
permitting  the  latter  to  sell  paying  the  proceeds  to 
the  party  so  discharging  the  mortgage,  until  re- 
imbursed with  permission  for  the  mortgagor  to 
redeem  at  any  time.  CSapen  v.  Richardson,  7  Gray, 
864. 

Where  the  friend  of  a  mortgagor  paid  part  of  a 
debt  pending  foreclosure  proceedings  with  the  ap- 
proval of  the  mortgagee,  upon  an  agreement  for  a 
lien  pro  tanto^  it  was  held  that  such  party  was  an 
assignee  in  equity,  so  that  Junior  Incumbrancers 
could  not  treat  the  same  as  a  partial  payment  in 
an  action  for  account  between  the  mortgagee  and 
such  junior  incumbrancen.  McMillan  v.  Gordon,  4 
Ala.  710. 

In  Silver  Lake  Bank  v.  North,  supra,  a  mort- 
gagee was  subrogated  to  the  rights  of  an  execu- 
tion creditor  upon  paying  off  the  Judgment. 

Such  a  payment  in  discharge  of  a  mortgage  of  a 
partnership  property  will  not  extinguish  the  mort- 
gage, it  being  the  payment  by  the  partner  himself 
in  effect.   Stebbins  v.  Willard,  58  Vt.  065. 

Where  the  payment  of  anocher^s  bid  at  a  shertiTB 
sale  of  mortgaged  property  was  made  without  con- 
sent or  knowledge  of  the  bidder,  upon  the  mistaken 
notion  that  such  payment  would  vest  the  tiUe  in 
him,  the  court  held  it  a  mistake  of  law,  and  that 
such  payment  as  a  mere  volunteer  gave  the  payor 
no  such  rights.  iZKd.;  Norton  v.  Hlghleyman,  88 
Mo.  821. 

Where  a  party,  at  the  request  of  a  mortgagor  In 
foreclosure  proceedings,  took  the  mortgagor's  note 
for  usurious  Interest  secured  by  a  mortgage  and 
collateral  security,  the  court  held,  such  party  not 
being  otherwise  connected  with  the  proceedings, 
that  he  was  not  entitled,  as  against  intervening  in- 
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cumbrances.  to  be  subrogated  to  the  rights  of  • 
first  mortgagee,  as  it  was  not  in  his  interest  or 
duty  to  make  such  payment.  Downer  v.  Wilson, 
83Vt.L 

Where  a  mortgage  by  husband  and  wife  upon  the 
latter*s  furniture  was  paid  off  by  the  husband^s 
father,  who  received  the  papers,  and  an  assig-o- 
ment  thereof  without  the  wife's  concurrence,  tlie 
court  held  such  payment  created  no  right  to  sub- 
rogation or  substitution,  and  that  the  wife  held 
her  property  free  from  the  mortgage  debt.  Moody 
V.  Moody,  68  Me.  165. 

Payment  of  a  note  secured  by  mortgage  by  one 
not  bound  for  it,  and  who  had  no  interest  in  dis- 
charging It,  will  not  subrogate  him  to  the  rights 
of  the  party  to  whom  he  paid.  Well  v.  Bnterprise 
Ginnery  &  Mfg.  Co.  tf  La.  Ann.  498. 

The  payment  of  a  mortgage  debt  by  a  third  pep- 
son  was  held  not  to  exempt  the  property  from  an 
execution,  such  payment  alone  not  vesting  an  in- 
terest in  either  the  debt  or  property  in  such  party. 
Woods  V.  Gilson,  17  DL  218. 

A  party  paying  a  note  and  mortgage  at  the  re- 
quest of  the  mortgagor  upon  an  understandlnip 
that  he  Is  to  have  a  new  mortgage  and  note  which 
are  never  executed  Is  entitled  to  enforce  the  old 
mortgage.    Lockwood  v.  Marsh.  8  Nev.  Iffi. 

A  party  taking  an  assignment  of  the  equity  of 
redemption  and  paying  the  mortgage  note  upon 
the  understanding  that  he  held  the  same  In  the 
same  manne r  as  t  be  mortgagee  has  a  lieu.  Morrow 
T.  United  States  Mortg.  Co.  88  Ind.  21. 
XII.  Creditor  of  vfife. 

In  Kenyon  v.  Farris.  47  Conn.  610, 86  Am.  Rep.  8S, 
the  defendant  was  sued  for  money  furnished  to  his 
wife  and  expended  by  her  In  the  purchase  of  nec- 
essaries. The  court  held  that  the  same  could  be 
recovered  from  the  husband  in  .equity  although 
not  at  law. 

The  husband  Is  only  chargeable  at  law  for  neces- 
saries supplied  to  his  wife  at  her  request  and  not 
with  moneys  lent  or  advanced  to  her,  yet  where 
such  money  has  been  applied  to  the  payment  of 
necessaries  furnished  to  her  equity  will  put  the 
party  lending  in  the  place  of  the  party  supplying 
the  necessaries.  Walker  v.  Simpson,  7  Watts  &  8. 
88, 42  Am.  Dec.  £16. 

The  two  preceding  cases  are  commented  unon 
and  dissented  from  In  Skinner  v.  Tlrrell,21l4.iL  A. 
078. 168  Mass.  474,  as  are  also  the  English  authorltiea 
upon  which  they  are  based.  In  that  case,  however, 
the  court  mainly  based  its  refusal  of  relief  upon 
the  ground  that  the  wife  had  a  statutory  right 
of  action  against  the  husband  refusing  or  neg- 
looting  to  support  her. 

The  Bnglish  cases  held  the  husband  liable  for 
necessaries  supplied  under  such  circumstances. 
Harris  v.  Lee,  2  P.  Wms.  482:  Deare  v.  SouUen,  L, 
B.  9  Eq.  151:  Jenner  v.  Morris,  8  DeG.  F.  &  J,  46i, 
80L.J.Ch.361.7Jur,N.&87>,  8  L.  TL  N.  8.  871,9 
Week.  Bep.  88L  B.  W. 
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doabt  as  to  personal  jud j^ments.     But  though 
siich  a  judgment  would  be  good  in  Pennsjl- 
Tftnia,  It  does  aot  follow  tJiat  it  would  be 
good  here,  for  the  supreme  court  of  Penn^jl- 
▼aoia.  in  Sted  t.  Smith,  7  Watts  &  S.  447, 
in  an  opinion  delivered  by  the  eminent  ChUf 
Juttice    Qibson,    held   that    a  judgment  of 
Louisiana  on  attachment  of  property  and  sum- 
mons served  on  one  of  the  joint  owners,  which 
by  the  Louisiana  law  was  good  as  to  all  de- 
fendants, wasa  nullity  in  tlie  courts  of  Penn- 
ivlvauia  as  to  parties  not  served.     The  only 
Pennsylvania  statute  to  which  I  have  access 
provides  that  service  of  process  on  a  corpora- 
tion shall  be  on  its  president  or  other  chief 
officer,  cashier,  treasurer,  secretary,  or  chief 
clerk.     No  service  of  any  kind  appears  here. 
For  this'  reason  the  judgment  was  properly 
disallowed.     No  plea  ot  nul  tiel  record  was 
necessary.     It  Is  a  chancery  suit,  and  con- 
cerns the  audit  of  debts,  on  a  Reference  before 
a  master;  and  when  the  Judgment  creditors 
presented   the  judgment,    adverse    interests 
could  contest  it  on  any  legal  ground  without 
formal  plea.     I  renuirk  that  It  was  not  this 
tare  fadoB  judgment  which  was  considered 
on  the  appeal  reported  in  Fidelity  ln».  Ttntst 
it  8.  D.   €h.  V.  SItenapdoah  ValUy  E,  Co.  83 
W.  Va.  761,  but  the  original  one.     But  let 
us  suppose  that  the  Judgments  were  valid, 
and  that»    treating  Clark  &  Go's  payment 
simply  as  a  payment,  it  would  be  cut  off  by 
the  judgment  so  the  payment  could  not  now 
be  pleaded.     What  then?    Jamison  &  Co.  are 
no  longer  its  owners,  but  Clark  &  Co.  arc  as- 
signees of  it,  and  they  are  not  asking  its  al- 
lowance, but  Jamison  <&  Co.  are  claiming  for 
their  own  use.     When  Clark  A  Co.  paid  it, 
the  law  implied  that  Jamison  &  Co.  would 
assign  i(  to  them,  and.  without  a-<^{gnmpnt 
actual,  a  court  of  equity  treats  them  as  its 
equitable    owners.     The    case    of  Neely  v. 
Janes,  16  W.  Va.  625,  in  point  4,   clearly 
supports   this   position.     Boyce*s  evidence, 
uncontradicted,  is  that  Jamisfm  &  Co.,  in  the 
agreement  they  matle  with  him  promised  to 
assign  the  judgment  to  him,  and  their  at- 
torney did  transmit  him  a  copy  of  the  judg- 
ment.    Now,  if  this  evidence  is  not  forbidden 
from  consideration  by  the  execution  of  tlie 
writing  between  Clark  &  Co.  and  Jamison  & 
Co.,  then  either  Clark  &  Co.  or  Boyce  have 
an  express  agreement  to  assign,  tantamount 
to  an  assignment,  and,  though  no  actual  as- 
signment be  made,  equity  n'gards  it  as  an 
equitable  assirnment ;  and  this  is  the  letter 
of  point  5  in  SeelyY.  Jones,  aupra,  and  Beard 
V.  Arbfickle,  19  W.  Va.  185.     It,  may  be  with 
some  force  said  tliat,  as  between  Jamison  & 
Co.  and  Boyce,  the  assignment  should  go  to 
Boyoe,  and  then  tliere  would  be  no  ground 
for  saying  that  the  oral  agreement  to  assign 
would  be  excluded  by  the  writing.     In  fact, 
Jamison  A  Co.  admit  in  their  petition  for  the 
appeal  that  they  assigned  it  to  Boyce ;  so  this 
court  ouffht  not  to  decree  it  to  them.    Thus, 
I  think,  law  excludes  the  allowance  of  this 
jotlgment  to  Jamleon  &  Co.,  and  this  conclu- 
sion aooords  with  the  real  justice  of  the  case. 
Jamison  A  Co.  only  wanted  the  amount  they 
advanced  to  the  Central  Improvement  Com- 
pany.   They  got  it.    They  do  not  deny,  but 
admits  they  received  all  the  company  owed 
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them,  but  they  want  now  to  hold  it  as  col* 
lateral  for  a  merely  personal  loan  to  Boyce. 

And  now  as  to  (T.  L.  Boyce*s  claim  to  said 
Jamison  &  Co*s  judgment.  He  has  no  title 
to  it,  to  his  own  use.  Any  shadow  of  inter- 
est that  may  be  vested  in  him  was  for  other 
use  than  his  own  :  First.  He  negotiated  for 
the  acquirement  of  it  from  Jamison  <&  Co.  for 
Clark  &  Co.  as  financial  agents  of  the  Slien- 
andoah  Valley  Hailroad  Company,  whose 
vice-president  Boyce  was  at  that  very  time, 
and  in  whose  service  and  interest  he  acted 
touching  this  judgment.  Clark  &  Co.  paid 
for  the  judgmtMit,  and  took  the  contract  in 
their  name.  Boyce  explicitly  says  as  a  wit- 
ness, and  in  a  letter  to  Doran,  that  he  was 
to  get  assignment  of  it,  and  transfer  it  to  tho 
parties  furnishing  the  money,  and  that  Clark 
&  Co.  furnislied  the  money.  Never  was  a 
resulting  trust  more  plainly  established  than 
that  any  show  of  technical  right  in  Boyce 
was  for  the  use  of  Clark  &  Co.  And  then, 
further,  consider  that  Clark  &  Co.  were 
agents  of  tl^e  Shenandoah  Valley  Railroad 
Company,  and  Boyce  its  vice-president.  And 
that  he  was  acting  for  it,  he  does  not  deny, 
but  admits ;  and  a  receipt  to  his  company  for 
hotel  bill  on  the  trip  to  acquire  the  judg- 
ment confirms  it. 

Thus  we  conclude  that  neither  Jamison  & 
Co.  nor  Boyce  have  right  to  this  judgment. 
It  is  urged  by  counsel  that  the  Shenandoah 
Valley  Hailroad  Company,  in  a  certain  an- 
swer, stated  that  a  balance  was  due  on  this 
judgment,  treating  it  thus  as  not  paid.  If 
it  belonged  to  the  Fidelity  Company,  under 
its  mortgage,  could  the  Shenandoah  Valley 
Railroad  Company,  by  this  admission,  prej- 
udice the  right  of  that  company?  It  could 
not.  But,  if  the  Shenandoah  Valley  Rail- 
road Company  owned  it,  it  could  say,  with 
entire  consistency  with  the  fact  that  Clark 
&  Co.  had  paid  it  as  regards  Jamison  &  Co., 
that  a  balance  was  due  on  it  from  the  Central 
Improvement  Company,  as  it  had  never  paid 
it.  As  assignee,  it  could  say  that  the  Central 
Improvement  Company  yet  owed  a  balance. 
Barclay's  and  Green's  Demands. 

Barclay  filed  before  the  commissioner,  and 
asked  payment  out  of  the  fund,  an  account 
for  $10,000,  for  services  for  four  years  and 
one  month  as  president  of  the  Central  Im- 
provement Company,  and  Green  filed  an  ac- 
count for  $6,250  for  two  and  one -half  years* 
services  as  treasurer  and  secretary.  Both  these 
gentlemen  were  stockholders  and  directors  of 
the  company.  The  commissioner  rejected  the 
claims.  The  Central  Improvement  Company 
is  a  Pennsylvania  corporation,  having  its 
habitat  and  chief  office  there,  and  there  the 
services  were  performed  and  were  to  be  paid 
for,  if  at  all ;  and,  if  any  contract  were  im- 
plied by  law  to  pav  compensation  for  service  ' 
of  those  officers  of  the  corporation,  it  would 
be  a  Pennsylvania  contract.  Hence,  the  law 
of  that  state  operates  upon  the  case  specially. 
We  must  therefore  see  whether  the  law  of 
Pennsylvania  would  raise  an  implied  contract 
to  pay  for  such  service.  Klin  A  y.  Price,  4 
W.  Va.  4,  6  Am.  Rep.  268 ;  SteeeniY.  Brown, 
20  W.  Va.  450 ;  Hejlebower  v.  Detriek,  27  W. 
Va.  16.  There  was  no  express  contract  to 
pay  for  such  services,  and,  if  there  can  ba 
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any  recovery  therefor,  it  must  be  on  tbe 
theory  that  the  law  raises  an  implied  promise 
to  pay  for  the  service.  I  think  the  case  of 
Kilpatrick  v.  Penrose  Ferry  Bridge  Co, ,  49  Pa. 
118,  88  Am.  Dec.  497,  uncontrollably  decides 
against  the  allowance  of  these  accounts.  It 
holds  that  ''corporations  are  not  liable  on  a 
quantum  meruit  for  services  performed  by 
their  officers.  There  must  be  an  express  con- 
tract for  compensation,  or  there  can  be  no  re- 
covery." In  that  case,  Sersill  claimed  for 
service  as  president,  and  Kilpatrick  as  treas- 
urer, as  in  this  case,  and  the  court  held  that 
they  could  not  recover.  The  court  said  :  "  The 
salary  or  compensation  of  corporate  officers  is 
usually  flxed  by  a  by- law  or  by  a  resolution 
either  of  the  directors  or  stockholders,  but, 
where  no  salary  has  been  flxed,  none  can 
be  recovered.  CSorporate  offices  are  usually 
filled  by  the  chief  promoters  of  the  corpora- 
tion, whose  interests  in  the  stock  or  in  other 
incidental  advantages  is  supposed  to  be  a 
motive  for  executing  the  duties  of  the  office 
without  compensation,  and  this  presumption 
prevails  until  overcome  by  an  express  pre- 
arrangement  of  salary.  Hence,  we  held  in 
Accommodation  Loan  db  8av,  Fund  Aaso.  v. 
Stonem^tz,  29  Pa.  584,  as  a  general  principle, 
that  a  director  of  a  corporation,  elected  to 
serve  without  compensation,  could  not  re- 
oover  in  an  action  against  the  company  for 
services  rendered  in  that  capacity,  though  a 
subsequent  resolution  of  the  board,  agreeing 
to  pay  him  for  past  services,  was  shown. 
.  .  .  And  Uie  rule  is  just  as  applicable  to 
presidents  and  treasurers  and  other  officers  as 
to  directors.  .  .  .  It  is  well  the  law  ts 
so.  Corporate  officers  have  ample  oppor- 
tunities to  adjust  and  fix  their  compensation 
l)efore  they  render  service,  and  no  great  mis- 
chief is  likely  to  result  from  compelling  them 
to  do  so.  But  if,  on  the  other  hand,  actions 
are  to  be  maintained  by  corporate  officers  for 
services,  which,  however  faithful  and  valu- 
able, were  not  rendered  on  the  foot  of  an  ex- 
press contract,  there  would  be  no  limitation 
to  corporate  liabilities,  and  stockholders 
would  be  devoured  by  officers. "  In  the  later 
case  of  Martindaie  v.  Wilwn-  Case  Co. ,  134  Pa. 
848,  it  is  held:  **The  general  rule  on  the 
subject  of  compensation  to  the  directors  of  a 
private  corporation  is  that  they  are  not  en- 
titled to  compensation  for  official  services  un- 
less it  is  provided  for  in  the  corporate  charter 
or  by-laws.  In  the  absence  of  such  provision, 
a  director  or  president  of  such  corporation 
cannot  recover  pay  for  official  services,  when 
DO  agreement  for  compensation  preceded 
them,  no  presumption  of  such  agreement 
arising  from  their  performAnoe."    i.  by-law 
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of  the  Central  Improvement  Company  pro- 
vided that  the  directors  ** shall  have  power  to 
appoint  al  1  other  officers  or  agents  of  the  com 
pan^,  and  fix  the  compensation  and  define  the 
duties  of  all  their  officers  or  agents,"  but  the 
directors  never  fixed  any  compensation.  This 
was  a  mere  power,  given  to  be  exercised  or 
not,  as  the  directors  might  choose,  and  does 
not  itself  give  compensation ,  and  the  very 
fact  that  the  directors,  having  this  power, 
never  exercised  it,  negatives  the  idea  that  any 
compensation  was  intended.  Be  Bolt  A  Iron 
Co. ,  14  Out.  Rep.  211.  So  it  is  clear  that, 
under  the  Pennsylvania  law,  these  officers  can 
recover  nothing. 

Though  not  necessary  to  go  farther,  my  ex- 
amination has  led  me  to  the  conclusion  that 
the  decisions  in  Pennsylvania  reflect  the  true 
rule  applicable  nearly  everywhere,  in  deny- 
ing pay  without  express  provision  or  con- 
tract, not  only 'to  the  president,  but  a  treas- 
urer or  secretary,  when  stockholders  or  di- 
rectors. The  authorities  have  led  my  mind 
to  the  conclusion  that  the  law  raises  no  im- 
plied promise  to  pav  compensation  to  direc- 
tors, president,  or  vice-president  of  a  private 
corporation,  in  the  absence  of  provision  in 
by-law  or  order  of  the  directors.  They  are 
trustees  charged  with  the  funds,  and  cannot 
recover  on  a  quantum  meruit.  OridUy  v.  La- 
SayetU,  B.  dt  M.  B,  Co,  71  111.  200 ;  C?teenev  v. 
Lafayette,  B,  db  M,  B.  Co.  68  111.  570,  18  Am. 
Rep.  584 ;  Santa  Clara  Min.  Asm.  y.  Meredith, 
49  Aid.  889,  88  Am.  Rep.  264 ;  Ciiiune  Nat. 
Bank  v.  EUiott,  65  Iowa,  104, 89  Am.  Rep.  167 ; 
Sawyer  v.  Fa/rmers  Bank,  6  Allen,  207:  Nevi 
York  dk  N.  H.  B.  Co.  v.  Ketehum,  27  Conn. 
180 ;  CgdNi  v.  Murray,  89  N.  T.  202 ;  1  Beach, 
Pri  V.  Corp.  ^  208.  And  that  if  the  treasurer, 
secretary,  or  other  executive  officer  be  a  stock- 
holder or  director,  no  such  promise  is  raised 
by  law  in  his  favor ;  but,  if  not,  then  the  law 
does  raise  such  promise,  and  presume  that 
pay  was  intended,  from  the  fact  of  appoint- 
ment, and  he  may  get  compensation.  Smith 
v.  Long  Island  R.  Co.  102  N.  Y.  190;  Holder 
V.  Jjafayette,  B.  dt  M.  B.  Co.  71  111.  106, 
109,  22  Am.  Rep.  89 :  Cheeney  ▼.  Lafayette, 
B.  A  M.  B.  Co.  68  111.  570,  18  Am.  Rep. 
584;  1  Beach,  Pri  v.  Corp.  g  200;  noU  to 
Grundy  v.  Pine  HiU  Coal  Co.  (Ey.)  28  Am. 
<&  Eng.  Corp.  Cas.  616.  Of  course,  I  do  not 
here  speak  of  Uie  mere  employ^  of  corpora- 
tions, they  being  entitled  to  compensation. 

Therefore,  so  much  of  the  decree  of  March 
2,  1891,  as  rejects  the  claim  of  B.  E.  Jami- 
son &  Co.  and  U.  L.  Boyce  to  said  judgment, 
and  the  said  accounts  of  R.  D.  Barclay  and 
John  P.  Qresn,  is  aJjirfMd. 
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Hugh  MURPHY  a  al,  AppU. 

a50Pa.4S(U 

!•  Greed  of  profit  or  maliee  toward 
others  is  an  essential  eleaieiit  to  an  ud- 

lawfal  ooDBpiraoy  at  oommon  law  to  lestraln 
trade. 

41.  A  eomMnatton  of  esiployvrs  to  re- 
sist an  adTamce  In  wages  detennined 
ap€Mi  by  an  association  of  employes* 
br  refusing  to  sell  to  any  penons  wbo  ooncede 
luch  advaace,  ii  not  an  unlawful  oonspiraoy, 
dnoe  the  paasaire  of  the  PennsylTanla  statute 
ntaUnff  It  lawful  for  employes  to  combine  to 
raise  waces,  and  to  persuade  by  all  lawful  means 
others  from  working  for  a  less  sum.  as  such  com- 
bination is  not  to  lower  the  price  of  wages  as 
ragulated  by  supply  and  demand,  but  to  resist  an 
artifioiai  price  made  by  a  combination  which  by 
statute  is  lawf uL 

^  That  one  whose  Imsiness  is  Injured 
by  a  combination  of  employers  to  re- 
sist a  demand  of  workmen  for  an  In- 
erease  of  waires  is  not  a  ^rorkman  nor 
a  member  of  aworkmen*s  union  will  not  entitle 
Umto  recoTer  his  damages  from  the  members 
of  the  combine  if  the  combination  was  lawful  as 
tothe  workmen.andhe  had  undertaken  to  aid 
their  cause. 

4.'<  Sendlnfp  notlees  to  wholesalers  that 
members  of  an  employers'  org^aaiaa- 
tlon  formed  to  resist  a  demand  by 
workmen  for  an  Increase  In  wa^^es 
will  "Withdraw their  patronaf^e  if  sales 
are  made  to  persons  acquiescing  in  the  work- 
men's demand  is  not  such  coercion  or  threat  as 
will  render  the  combination  uniawf  uL 

aanuaryS^UMJ 

APPEAL  by  defendaDts  from  a  Judgment  of 
the  Ckiurt  of  Common  Pleas  u>r  Alle- 
jsheny  County  In  favor  of  plaintiff  in  an  ac- 
tion brought  to  recover  damages  for  Injuries 
-alleged  to  have  been  caused  to  plaintiff  by 
reason  of  a  conspiracy  between  defendants  to 
damage  plaintiff  in  his  business.    Bewrted. 

The  facts  suflBciently  appear  in  the  opinion. 

JVessrs.  J*  McF.  Carpenter,  J*  &•  Fer- 
j^soB  and  £•  G*  Ferg^sont  for  appel- 
lants: 

All  that  can  be  claimed  by  the  plaintiff  is 
'that  the  defendants  in  effect  declared  to 
Wooda»  Jenks  &  Co.,  Loeb,  and  others,  that 


tbey  would  not  buy  from  them  if  they  sold 
to  Cote  while  he  was  employing  strikers  and 
selling  to  persons  who  had  acceded  to  their 
demands,  and  that  they,  believing  that  the 
trade  of  the  defendants  was  more  valuable  to 
them  than  that  of  Cote,  saw  fit  for  the  time 
being  to  discontinue  dealing  with  him. 
They  were  free  in  every  sense  of  the  word  to 
do  as  they  pleased. 

Any  one  of  the  defendants  could  have  done 
any  of  these  things  without  incurring  any 
legal  responsibility. 

Payne  v.  Westeim  A  A,  R.  Co.  13  Lea,  607, 
49  Am.  Rep.  666 ;  HeytMod  v.  TilUan,  75  Me. 
227,  46  Am.  Rep.  878. 

If.  then,  each  of  these  defendants  could 
have  lawfully  done  the  acta  complained  of, 
why  might  they  not  all  agree  to  do  the  same 
things? 

In  law  a  threat  is  a  declaration  of  an  in- 
tention or  determination  to  injure  another  bj 
the  commission  of  some  unlawful  act.  If 
the  act  intended  to  be  done  is  not  unlawful 
then  the  declaration  is  not  a  threat  in  law, 
and  the  effect  thereof  is  not  intimidation  in 
a  lesral  sense. 

Payne  v.   Weetem  db  A,  B,  Oo.  eupra. 

It  is  absiird  to  say  that  any  man  is  coerced 
to  do  that  which  he  does  after  balancing  the 
advantage  of  one  course  or  the  other  to  him- 
self. The  agreement  of  a  number  of  men  to 
do  that  which  each  of  them  could  lawfully 
do  does  not  make  an  actionable  conspiracy. 

Rogers  v.  Dittt,  18  Moore,  P.  C.  C.  209 ; 
Bawen  v.  Mathesan,  14  Allen,  499 ;  Mogul  8, 
8.  Co.  v.  McGregor,  L.  R.  21  Q.  B.  Div.  544, 
L.  R.  28  Q.  B.  Div.  598  [18921,  A.  C.  25; 
Bohn  Mfg,  Co,  v.  Eoaie  (Minn.)  48  Alb.  L. 
J.  807. 

The  same  right  which  we  claim  has  been 
conceded  to  the  employed  by  many  decisions. 

StaU  V.  Donaldson,  82  N.  J.  L.  151,  90  Am. 
Dec.  649 ;  Ptople  v.  WMg,  4  N.  T.  Crim. 
Rep.  408. 

Messrs,  J.  A.  Wakefield  and  J.  W. 
Kinnear,  for  appellee: 

We  rely  on  Morris  Bun  Coal  Oo.  y.  Barelap 
Coal  Co.  68  Pa.  178.  8  Am.  Rep.  159. 

Bee  also  Moores  v.  Bricklayers  Union  No* 
i,  7  R.  R.  &  Corp.  L.  J.  108. 

Dean,  /.,  deliyered  the  opinion  of  the 
court: 

The  defendants  were  members  of  the  Plan- 
ing Mill  Association,  of  Allegheny  county, 
and  Builders*  Exchange,  of  Pittsburgh.    The 


NoTS.— The  law  of  oonspiraoy  as  touching  the 
liirfulness  of  combinations  of  employ^  or  em- 
ptofers  has  become  so  Important  in  the  last  few 
years  that  any  new  development  of  that  branch  of 
'the  law  must  claim  attention.  In  the  above  case 
"the  lawfulness  of  a  combination  of  employers  to 
lesiBt  demands  of  employ^  Is  held  to  be  implied 
from  the  statutory  right  of  employ^  to  make  a 
oomblnation  whioh  the  employers  are  reslstlnir, 
aod  this  is  we  beUeve  anew  point  in  the  law  of  this 
•sobJect. 

As  to  boyootts  generally,  see  note  to  Oasey  y. 
'OneluBaU  Typographical  Union  No.  8  (C.  C.  8.  D. 
'Ohio)  12  Lb  B.  A.  1M,  also  the  oases.  Toledo^  A.  A.  * 
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N.  M.  R.  Go.  V.  Pennsylvania  Oo.  (a  a  TX.  D.  Ohio)  !• 
L.  B.  A.  806,  and  Toledo,  A.  A.  &  N.  M.  B.  Oo.  v. 
Pennsylvania  Oo.  (C.  0.  K.  D.  Ohio)  !•  L.  B.  A.  887: 
OoBur  D^Alene  Oonsol.  Min.  Oo.  v.  Miners  Union  of 
Wardner  (0.  C  D.  Idaho)  19  L.  R.  A.  888. 

As  to  proouring  discbarge  of  nonunion  employ^a 
see  Lucke  v.  ClothloR  Outters  ft  T.  Assembly.  No. 
7607,  K.  of  L.  (Md.)  19  L.  R.  A.  408;  whlleastnblaok- 
listinflT  by  employers,  see  Worthlngtoo  y.  Waring 
(lfa8B.)aOL.R.  A.842. 

The  unlawfulness  of  a  combination  to  drive  a 
competitor  out  of  business  is  decided  in  Jackson  y. 
Btaafleld  find.)  inwC,  688. 


8ee  also  23  L.  R.  A.  58B;  4a  L.  R.  A.  90. 
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different  partnerships  and  individuals  oom- 
posing  these  associations  were  in  the  business 
of  contracting  and  building,  and  furnishing 
building  material  of  all  kinds.  On  the  1st 
of  May,  1891,  there  was  a  strike  of  the  car- 

? centers,  masons,  and  bricklayers  in  the  build- 
ng  trades,  bringins:  about,  to  a  lar^e  extent, 
a  stoppage  of  building.  The  men  demanded 
an  eight-hour  day,  with  no  reduction  in 
wages  theretofore  pftid,  which  the  employers 
refused  to  ap-ant.  Then  a  strike  by  the  unions 
of  the  different  trades  was  declared.  Tlie 
plaintiff  at  the  time,  was  doinff  business  in 
the  city  of  Pittsburgh,  as  a  dealer  in  build- 
ing materials.  He  was  not  a  member  of 
either  the  Planing  Mill  Association,  or  of 
the  Builders'  Exchange.  There  were  also 
contractors  and  builders,  who  belonged  to 
neither  of  these  organizations,  who  conceded 
the  demands  of  the  workmen.  They  sought 
to  secure  building  material  from  dealers, 
wherever  they  could,  and  thus  go  on  with 
iheir  contracts.  If  they  succeeded  in  purchas- 
ing the  necessary  material,  the  result  would 
be  that  at  least  some  of  the  strikiosr  workmen 
would  have  employment  at  a  higher  rate  of 
wages  than  the  two  associations  were  willing 
to  pay.  The  tendency  of  this  was  to 
strengthen  the  cause  of  the  strikers,  for  those 
employed  were  able  to  fsontribute  to  the  sup- 
port of  their  fellow  workmen  who  were  idle. 
The  two  associations  already  named  sought 
to  enlist  all  concerned,  as  contractors  and 
builders,  or  as  dealers  in  supplies,  whether 
members  of  the  associations  or  not,  in  the 
furtherance  of  the  one  object, — resistance  to 
the  demands  of  the  workmen.  The  plaintiff, 
and  six  other  individuals  or  firms  engaged  in 
the  same  business,  refused  to  join  them,  and 
undertook  to  continue  sales  of  building  ma- 
terial to  tliose  builders  who  had  conceded  the 
eight  hour  day.  The  Planing  Mill  Associa- 
tion and  Builders*  Exchange  tried  to  limit 
their  ability  to  carry  on  work  at  the  advance 
by  inducing  lumber  dealers  and  others  to  re- 
frain from  shipping  or  selling  tJiem,  in 
quantities,  the  lumber  and  other  material 
necessary  to  carrying  on  the  retail  business. 
In  several  instances  their  efforts  were  success- 
ful, and  the  plaintiff  did  not  succeed  in  pur- 
chasing lumber  from  certain  of  the  wholesale 
dealers  in  Cleveland  and  Dubois,  where  he 
wanted  to  buy.  The  defendants  were  active 
members  of  one  or  other  or  both  of  the  asso- 
ciations engaged  in  the  contest  with  the  strik- 
ing workmen.  The  strike  continued  about 
two  months.  After  it  was  at  an  end,  the 
plaintiff  brought  suit  against  defendants, 
averring  an  unlawful  and  successful  con- 
spiracy to  injure  him  in  his  business,  and  to 
interfere  with  the  course  of  trade  generally, 
to  the  injury  of  the  public;  that  the  con- 
spiracy was  carried  out  by  a  refusal  to  sell 
to  him  building  materials,  themselves,  and 
by  threats  and  intimidation  preventing  other 
dealers  from  doing  so.  Under  the  instruc- 
tions of  the  court  upon  the  evidence,  there 
was  a  verdict  for  plaintiff  in  the  sum  of 
(2,500  damages,  which  the  court  reduced  to 
$1,500;  then  judgment;  and  from  that  de- 
fendants take  this' appeal. 

The  plaintiff's  case  is  not  one  which  ap- 
peals very  strongly  to  a  sense  of  justice.     The 
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mechanics  of  Pittsburgh,   engaged   in    th^ 
different  building  trades,  on  the  1st  of  May. 
1891,  demanded  that  eight  hours  should  bo> 
computed  as  a  day,    in   payment  of  their 
wages.     Their  right  to  do  tnis  is  clear.     It> 
is  one  of  the  indefeasible  rights  of  a  me- 
chanic or  a  laborer,  in  this  commonwealth,  t«> 
fix  such  value  on  his  services  as  he  sees  prop- 
er, and  under  the  constitution  there  is  no 
power  lodged  anywhere  to  compel  him  t<v 
work  for  less  than  he  chooses  to  accept.     But^ 
in    this   case    the   workmen    went   further. 
Thev  agreed  that  no  one  of  them  would  work, 
for  less  than  the  demand,  and  by  all  lawful 
means,   such  as  reasoning  and   persuasion, 
they   would   prevent  other   workmen   fron^i 
working  for  less.    Their  right  to  do  this  i»> 
also  clear.    At  common  law,  this  last  was  a. 
conspiracy,   and   Indictable,   but  under  Ui& 
Acts  of  1869,  1872,  1876,  and  1891,  employes, 
acting  together  b^  agreement,  may,  with  few 
exceptions,   law  nil  ly   do   all    those   thing» 
which  the  common  law  declared  a  conspiracy. 
They  are  still  forbidden,  in  the  prosecutioi^ 
of  a  strike,  preventing  anv  one  of  tlieir  oum 
ber  who  may  desire  to  labor  from  doing  8o» 
by  force,  or  menace  of  harm  to  person  or 
property ;  but  the  strike  here  was  conducted., 
throughout,  in   a  lawful,   orderly  manner. 
The  employers— contractors  and  others  en- 
gsged  in  building  and  furnishing  supplies^ 
members  of  the  two  associations  already  men- 
tioned, to  which  these  defendants  belonged  - 
refused  to  concede  the  demands  of  the  work- 
men, and  there  then  followed  a  prolonged 
and  bitter  contest.    The  members  of  the  as- 
sociations refused  to  furnish  supplies  to  Uiosfr 
engaged  In  the  construction  of  any  building 
where  the  contractor  had  conceded  the  eight- 
hour  day.    This,  as  individual  dealers,  mey 
had  a  clear  right  to  do.     They  could  sell  and 
deliver  their  material  to  whom  they  pleased. 
But  they  also  went  further.     They  agreed 
amnn^  themselves  that  no  member  of  the  as- 
sociation  would  furnish  supplies  to  those 
who  were  in  favor  of,  or  had  conceded,  the 
eight  hour  day,  and  that  they  would  dissuade 
other  dealers,  not  members  of  the  associa- 
tions, from  furnishing  building  material  te 
such  contractors  or  retail  dealers.     To  the 
extent  of  their  power,  this  agreement  wae 
carried  out.     This,  clearly  was  combination, 
and  the  acts  of  assembly  referred  to  do  not, 
in    terms,  embrace  employers.     They  only 
include,  within  their  express  terms,  work- 
men.    Hence,  it  is  argued  by  counsel   for 
appellee,  these  defendants  are  subject  to  all 
the  common-law  liability  of  conspirators,  ii^ 
their  attempts  to  resist  the  demands  for  in- 
creased wages ;  that  is,   there  can  be  a  com- 
bination among  workmen  to  advance  wages, 
but  there  can  be  no  such  combination  of  em- 
ployers to  resist  the  advance.    That  which, 
by  statute,  is  permitted  to  the  one  side,  the 
common  law  sti  1 1  denies  to  the  other.     If  thie 
position  be  well  taken,   we  then  have  thie 
mequalitv:    The  plaintiff,  who  is  aiding  a 
combination,   either  directly  or  indirectly, 
intentionally  or  unintentionally,  to  advance 
wages,  sues,    for  damages,    members  of  an- 
other combination,   who  resist  the  advance. 
Nor  is  there  any  difference  in  the  character 
of   the  acts  or  means  on  both  sides  in  fur* 
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cheranoe  of  their  parposei.  The  workmen 
will  not  work  themselves,  and  they  use 
persuasion  and  reason  with  their  fellows  to 
keep  Uiem  from  goin^  to  work,  until  the 
demand  is  conceded.  The  employers  will  not 
•ell  to  contractors  who  concede  the  demand, 
and  they  do  their  best  to  persuade  others 
engaged  in  the  said  husiness  from  doing  so. 
Then,  the  element  of  real  damage  to  plain - 
tiif  is  absent.  By  far  the  larger  number  of 
dealers  in  the  city  and  county  were  members 
of  the  combination  which  refused  to  sell. 
Only  the  plaintiff  and  six  others  refused  to 
enter  the  combination.  The  result  was  that 
these  seven  had  almost  a  monopoly  of  furnish- 
ing supplies  to  all  builders  who  conceded 
the  advance.  Plaintiff  admits  in  his  own 
testimony  that  thereby  hisbusiuess  and  profits 
largely  increased.  In  a  few  instances,  he 
paid  more  to  wholesale  dealers,  and  put  in 
more  time  buying,  than  he  would  have  done 
if  the  associations  had  not  interfered  with 
those  who  sold  him.  But  it  is  not  denied 
that  as  a  result  of  the  combination  he  was, 
individually,  a  large  gainer.  True,  he  avers 
that  if  defemiants  had  gone  no  further  than 
to  refuse  to  sell,  themselves,  he  would  have 
made  a  great  deal  more  money ;  that  is,  he 
did  not  make  as  large  a  sum  as  he  would  have 
made  if  Uiey  had  not  dissuaded  others,  not 
members  of  the  association,  from  selling  to 
him.  But  that,  by  the  fact  of  the  combina- 
tions and  strike,  he  was  richer  at  the  end  than 
when  they  commenced,  is  not  questioned. 

We  then  have  these  facts,  somewhat  pe- 
culiar in  the  administration  of  justice:  A 
plaintiff  suine  and  recovering  damages  for 
an  alleged  unlawful  act,  of  which  he  him- 
self, in  so  far  as  he  aided  the  workmen's 
combination,  is  also  guilty,  and  both  acts 
springing  from  the  same  source, — ^a  contest 
between  employers  and  employed  as  to  the 
price  of  daily  wages, — and  then  the  further 
fact  that  this  contest,  instead  of  damaeing 
him,  resulted  largely  to  his  profit.  We  as"^ 
sume,  so  far  as  concerns  defendants,  if  their 
agreement  was  unlawful,  or,  if  lawful,  it 
was  carried  out  by  unlawful  acts,  to  the 
damage  of  plaintiff,  the  judgment  should 
stand.  All  the  authorities  of  this  state  go 
to  show  that,  while  the  act  of  an  individual 
may  not  be  unlawful,  yet  the  same  act,  when 
committed  by  a  combination  of  two  or  more, 
may  be  unlawful,  and  therefore  be  actionable. 
A  dictum  of  Lard  Denman  in  Bex  v.  Seicard, 
1  Ad.  &  £1.  711,  gives  this  definition  of  a 
"conspiracy:"  "It  is  either  a  combination 
to  procure  an  unlawful  object,  or  to  procure 
a  lawful  object  by  unlawful  means. '^  This 
leaves  still  undetermined  the  meaning  to  be 
^iven  the  words  "lawful"  and  "unlawful," 
m  their  connection  in  the  antithesis.  An 
agreement  may  be  unlawful,  in  the  sense  that 
the  law  will  not  aid  in  its  enforcement,  or 
recognize  it  as  binding  upon  those  who  have 
made  it.  yet  not  unlawful  in  the  sense  that 
it  will  punish  those  who  are  parties  to  it, 
either  criminally  or  by  a  verdict  in  damages. 
Lard  Denman  is  reported  to  have  said  after- 
wards in  Reg,  v.  Peek,  9  Ad.  <&.E1.  690,  that 
his  definition  was  not  very  correct.  See  note 
to  section  2291,  8  Wharton  on  Criminal  Law. 
It  is  conceded,  however,  in  the  case  in  hand, 
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any  one  of  defendants,  acting  for  himself, 
had  a  right  to  refuse  to  sell  to  those  favoring 
the  eight-hour  day,  and  so,  actin^r  for  him- 
self, had  the  right  to  dissuade  others  fron^ 
selling.  If  the  act  were  unlawful  at  all,  it 
was  because  of  the  combination  of  a  number. 
Gibson,  J.,  in  Cam.  v.  Carlinle,  Bright.  (Pa.) 
40,  says:  "Where  the  act  is  lawful  for  the 
individual,  it  can  be  the  subject  of  con- 
spiracy, when  done  in  concert,  only  where 
there  is  a  direct  intention  that  injury  shall 
result  from  it.  or  where  the  object  is  to 
benefit  the  conspirators  to  the  prejudice  of 
the  public  or  the  oppression  of  individuals, 
and  where  such  prejudice  or  oppression  ia 
the  natural  and  necessary  consequence. "  In 
the  same  case  it  is  held :  "  A  combination  is 
criminal  wherever  the  act  to  be  done  has  & 
necessary  tendency  to  prejudice  the  public, 
or  to  oppress  individuals  by  unjustly  subject- 
ing them  to  the  power  of  the  confederacy, 
and  giving  effect  to  the  purposes  of  the  latter, 
whether  ofextortion  or  mischief.  According 
to  this  view  of  the  law,  a  combination  of 
employers  to  depress  the  wages  of  journeymen 
below  what  they  would  be  if  there  was  no 
recurrence  to  artificial  means  on  either  side 
is  criminal. "  This  case  puts  the  law  against 
the  combination  in  as  strong  terms,  if  not 
stronger,  than  any  others  of  our  own  state. 
The  significant  qualification  of  the  general 

f principle,  as  mentioned  in  the  last  three- 
ines,  will  be  noticed  :  "If  there  was  no  re- 
currence to  artificial  means  on  either  side. " 
The  preiudice  to  the  public  is  the  use  of 
artificial  means  to  affect  prices,  whereby  the 

gublic  suffers.  A  combination  of  stock - 
rokers,  to  comer  a  stock ;  of  farmers,  to- 
raise  the  price  of  grain ;  of  manufacturers, 
to  raise  the  price  of  their  product;  of  em- 
ployers, to  reduce  the  price  of  labor ;  of  work- 
men, to  raise  the  price, — were  at  the  date  of 
that  decision,  at  common  law,  all  conspira- 
cies. The  fixed  theory  of  courts  and  legis- 
lators then  was  that  the  price  of  everything 
ought  to  be,  and  in  the  absence  of  combina- 
tion necessarily  would  be,  regulated  by 
supply  and  demand.  The  first  to  deny  the 
justice  of  this  theory,  and  to  break  away  from 
it,  was  labor ;  and  this  was  soon  followed  by 
the  legislation  alreadv  noticed,  relieving 
workmen  from  the  penalties  of  what  for  more 
than  a  century  had  been  declared  unlawful 
combinations  or  conspiracies.  Wages,  it  was 
argued,  should  be  fixed  by  the  fair  proportion 
labor  had  contributed  in  production.  The 
market  price,  determined  by  supply  and 
demand,  might  or  mi;;ht  not  be  fair  wages, 
— often  was  not, — and  as  long  as  workmen 
were  not  free,  by  combination,  to  insist  on 
their  right  to  fair  wages,  oppression  by 
capital,  or,  which  is  the  same  thing,  by  their 
employers,  followed.  It  is  not  our  business 
to  pass  on  the  soundness  of  the  theories  which 
prompt  the  enactment  of  statutes.  One  thing, 
however  is  clear :  The  moment  the  legislature 
relieves  one,  and  by  far  the  larger  number, 
of  the  citizens  of  the  commonwealth  from 
the  common-law  prohibitions  against  com- 
binations to  raise  the  price  of  labor,  and  by 
a  combination  the  price  was  raised,  down 
went  the  foundation  on  which  common -law 
conspiracy  was  bpsed,  as  to  that  particular 
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-subject.  Before  any  legislation  on  the  ques- 
tion, it  was  held  that  a  combination  of  work- 
men to  raise  the  price  of  labor,  or  of  em- 
ployers to  depress  it,  was  unlawful,  because 
such  combination  interfered  with  the  price, 
which  would  otherwise  be  regulated  by 
«upp]y  and  demand.  This  interference  was 
in  restraint  of  trade  or  business,  and  prej- 
udicial to  the  public  at  large.  Such  com- 
bination made  an  artificial  price.  Workmen, 
by  reason  uf  the  combination,  were  not  will- 
ing to  work  for  what,  otherwise,  they  would 
accept.  Employers  would  not  pay  what, 
•otherwise,  they  would  consider  fair  wages. 
Supply  and  demand  consist  in  the  amount  of 
labor  f<  r  sale,  and  the  needs  of  the  employer 
who  buys.  If  more  men  offered  to  sell  labor 
than  are  needed,  the  price  goes  down,  and  the 
employer  buys  cheap.  If  fewer  than  required 
offer,  the  price  goes  up,  and  he  buys  dear. 
As  every  seller  and  bu^er  is  free  to  bargain 
for  himself,  the  price  is  regulated  solely  by 
supply  and  demand.  On  this  reasoning  was 
founded  common-law  conspiracy,  in  this  class 
•of  cases.  But  in  this  case  the  workmen, 
without  regard  to  the  supply  of  labor,  or  the 
demand  for  it,  agreed  upon  what,  in  their 
judgment,  is  a  fair  price,  and  thencombioed 
in  a  demand  for  payment  of  that  price.  When 
refused,  in  pursuance  of  the  combination, 
they  quit  work,  and  agree  not  to  work  until 
the  demand  is  conceded.  Further,  they 
Agree,  by  lawful  means,  to  prevent  all  others, 
not  members  of  the  combination,  from  going 
to  work  until  the  employers  agree  to  pay  the 
price  fixed  by  the  combination.  And  this, 
as  long  as  no  force  was  used,  or  menaces  to 
person  or  property,  they  had  a  lawful  right 
to  do ;  ana,  so  far  as  is  known  to  us,  the  rise 
-demanded  by  them  may  have  been  a  fair  one. 
But  it  is  nonsense  to  say  that  this  was  a 
price  fixed  by  supply  and  demand.  It  was 
fixed  by  a  combination  of  workmen  on  their 
•combined  judgment  as  to  its  fairness;  and, 
that  the  supply  mieht  not  lessen  it,  they  com- 
bined to  prevent  all  other  workmen  in  the 
market  from  accepting  less.  Then  followed 
the  combination  of  employers,  not  to  lower 
the  wages  theretofore  paid,  but  to  resist  the 
demand  of  a  combination  for  an  advance ; 
jiot  to  resist  an  advance  which  would  nat- 
urally follow  a  limited  supply  in  the  mar- 
ket, for  the  supply,  so  far  as  the  workmen 
belonging  to  the  combination  were  concerned, 
was,  by  combination,  wholly  withdrawn, 
and,  as  to  workmen  other  than  members,  to 
the  extent  of  their  power,  they  kept  them 
out  of  the  market.  By  artificial  means,  the 
market  supply  was  almost  wholly  cut  off. 
The  combination  of  the  employers,  then,  was 
not  to  interfere  with  the  price  of  labor,  as 
-determined  by  the  common  law  theonr,  but 
to  defend  themselves  against  a  demand  made 
Altogether  regardless  of  the  price,  as  regu- 
lated by  the  supply.  The  element  of  an  un- 
lawful combination  to  restrain  trade  because 
•of  greed  of  profit  to  themselves,  or  of  malice 
towards  plaintiff  or  others,  is  lacking,  and 
this  is  the  essential  element  on  which  is 
founded  all  the  decisions  as  to  common-law 
conspiracy  in  this  class  of  cases ;  and,  how- 
•ever  unchanged  may  be  the  law  as  to  com- 
binations 01   employen  to-  interfere   with 
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wages,  where  such  combinations  take  the 
initiative,  they  certainly  do  not  depress  a 
market  price,  when  the^  combine  to  resist  a 
combination  to  artificially  advance  price. 
"  The  reason  of  the  law  is  the  1  ife  of  the  law,  ^ 
and,  as  given  in  the  cases  cited  by  appellee, 
irresistibly  impels  to  the  conclusion  that  the 
combination  here  was  not  unlawful ;  a  con- 
clusion which  is  clearly  indicated  in  Com,  v. 
Carlisle,  supra, — that  it  would  not  be  unlaw- 
ful if  there  was  first  recurrence  to  artificial 
means  by  workmen  to  raise  the  market  price. 
Here,  the  first  step  provocative  of  a  combina- 
tion by  the  employers  was  an  attempt,  by 
lawful,  artificial  means  on  part  of  the  worlL- 
men,  to  control  the  supply  of  labor,  prepara- 
tory to  a  demand  for  an  advance.  I^or  does 
the  fact  that  th*)e  appellee  was  not  a  workman, 
nor  a  member  of  any  of  the  unions  of  work- 
men, put  him  in  any  better  attitude  than  if  he 
were.  Ue  undertook,  for  his  own  profit,  to 
aid  tJie  cause  of  the  workmen.  His  right  so 
to  do  was  unquestionable.  But  if  the  em- 
ployers, by  a  lawful  combination,  could 
limit  his  ability  so  to  do,  they  did  not  make 
themselves  answerable  in  damages  to  him  for 
the  consequences  of  a  lawful  act. 

The  case  of  Morris  Bun  Coal  Co,  t.  Barclay 
Goal  Co,,  68  Pa.  178,  8  Am.  Rep.  169,  is  not 
in  point.  It  was  the  attempt  to  enforce  the 
collection  of  a  draft  eiven  by  one  member  of 
a  combination  formed  to  raise  the  price  of 
coal  to  another,  in  consideration  of  certain 
stipulations  in  the  agreement.  It  was  held 
that  the  combination,  being  in  restraint  of 
trade,  was  unlawful,  and,  as  the  draft  was 
ffiven  in  pursuance  of  the  unlawful  contract. 
It,  also,  was  tainted  with  the  illegality,  and 
there  could  be  no  recovery.  But,  if  the 
agreement  itself  were  not  unlawful,  were  the 
methods  to  carry  it  out  unlawful?  If  the 
employers'  combination  here  had  used  illegal 
methods  or  means  to  prevent  other  dealers 
from  selling  supplies  to  plaintiff,  the  con- 
spiracy might  still  have  been  found  to  exist. 
The  threats  referred  to,  although  what  are 
usually  termed  ** threats,"  were  not  so  in  a 
legal  sense.  To  have  said  they  would  infiict 
b<3ily  harm  on  other  dealers,  or  villi fy  them 
in  the  newspapers,  or  bring  on  them  social 
ostracism,  orsimilar  declarations,— these  the 
law  would  have  deemed  threats,  for  they 
may  deter  a  man  of  ordinary  courage  from 
the  prosecution  of  his  business  in  a  way  which 
accords  with  his  own  notions.  But  to  say — 
and  even  that  is  inferential  from  the  cor- 
respondence— that  if  they  continued  to  sell  to 
plaintiff  the  members  of  the  association 
would  not  buy  from  them,  is  not  a  threat. 
It  does  not  interfere  with  the  dealer's  free 
choice.  It  may  have  prompted  him  to  a 
somewhat  sordid  calculation.  He  may  have 
considered  which  custom  was  most  profitable, 
and  have  acted  accordingly.  But  this  was 
not  such  coercion  and  threats  as  constituted 
the  acts  of  the  combination  unlawful.  Rogers 
v.  Dutt,  18  Moore,  P.  C.  C.  209 ;  B<men  ▼. 
Matheson,  14  Allen,  499 ;  Bohn  Mfg.  Co.  y. 
Rollis  (Minn.)  66  N.  W.  Kep.  1119  (not  yet 
officially  reported).  On  the  main  question 
the  case  last  cited  goes  further  than  we  are 
called  upon  to  go,  as  yet,  in  this  state.  It 
holds  that  what  is  not  unlawful  when  done 
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by  an  Individual  cannot  be  unlawful  when 
<lone  by  many,  and  therefore  the  combination 
not  to  deal  with  those  who  broke  the  rules  of 
the  association  was  not  a  conspiracy.  For 
this  a  number  of  cases  from  other  states,  as 
well  as  from  England,  are  cited.  But  the 
law  in  Uiis  state  has  heretofore  been  deter- 
mined otherwise,  from  a  very  earlv  day,  by 
an  unbroken  line  of  decisions,  which  here 
•call  for  no  qualification ;  for,  so  far  as  con- 
<:em8  the  facts  of  this  case,  the  legislature 
has  so  changed  the  law  as  to  render  these  de- 
cisions inapplicable.  We  concede,  however, 
that  the  decisions  of  other  courts  are  by  no 
means  uniform.  Mr.  Wright,  in  his  work 
on  the  Law  of  Criminal  Conspiracies  and 
Agreements  (London,  1873),  says:  ''It  is 
conceived  that,  on  a  review  of  all  the  de- 
cisions, there  is  a  great  preponderance  of 
authority  in  favor  of  the  proposition  that  as 
a  rule  an  agreement  or  combination  is  not 
criminal,  unless  it  be  for  acts  or  omissions, 
wheUier  as  ends  or  means,  which  would  be 
criminal  apart  from  agreement."  Logically, 
the  same  rule  would  apply,  as  was  held  in 
Bohn  Iffff,  Co,  ▼.  Eollii,  to  combinations 
which,  although  not  criminal,  are  alleged  to 
be  imlawf  ul.  But  without  regard  to  whether 
the  general  rule  be  settled  by  weight  of  au- 
thontv,  as  claimed  by  appellants,  we  hold 
here  that  this  combination  was  not  unlawful, 
because  (1)  it  was  not  made  to  lower  the 
price  of  wages,  as  regulated  by  the  supply 
4ind  demand,  but  to  resist  an  artificial  price 
made  by  a  combination  which,  by  statute, 
was  not  unlawful ;  (2)  the  methods  adopted 
to  further  the  objects  of  the  combination  were 
not  unlawful. 

Another  point  has  been  most  earnestly 
presfted  upon  our  consideration  by  counsel 
for  appellants.  It  is  argued  that,  under  our 
•declaration  of  rights,  either  the  Acts  of  As- 
sembly of  1869,   1872,   1876,  and  1891,  ex- 


empting employes  from  the  penalties  of  un- 
lawful combination  to  fix  the  price  of  labor, 
are  void,  because,  by  their  terms,  they  em- 
brance  only  a  particular  class  of  citizens  of 
the  commonwealth,  or  their  scope  must  be 
enlarged  beyond  the  express  terms  of  these 
acts,  so  as  to  include  within  their  protection 
all  those  interested  in  the  same  subject  of 
legislation.  It  is  argued  that  it  is  not  within 
the  power  of  the  legislature  to  declare  some 
citizens  innocent  of  any  offense  against  the 
law,  for  the  very  same  act  which,  when  com* 
mitted  by  some  others  in  the  same  business, 
the  law  will  still  hold  to  be  criminal ;  that 
what  the  statute  declares  is  not  conspiracj 
in  one  case  cannot,  under  the  law,  be  con- 
spiracy in  the  other :  and  therefore,  in  every 
contest  of  this  kind  between  workmen  and 
employers,  the  statute,  if  not  void,  must  at 
least  be  held  to  operate  equally  to  the  exemp- 
tion of  all  citizens  interested' in  the  subject 
affected  b^  the  combination.  If  there  be 
nothing  criminal  in  a  combination  to  arti- 
ficially raise  wages,  there  can  be  nothing 
criminal  in  an  employers'  combination  to  re- 
sist the  advance,  or  to  artificially  depress 
them.  This  question  is  not  in  the  case,  in 
the  view  we  have  taken  of  the  facts.  We  are 
at  all  times  averse  to  passing  on  questions, 
the  answers  to  which  are  not  necessary  to  a 
decision  of  the  case  immediately  before  us. 
Much  less  are  we  inclined  to  discuss  and  de- 
cide questions  involving  the  constitutional 
power  of  a  co-ordinate  branch  of  the  govern- 
ment. For  this  reason  we  refrain  from  a  con- 
sideration of  the  able  argument  of  counsel  fot 
appellants  on  this  point. 

The  refusal  of  the  court  below  to  affirm  ap- 
pellants* seventh  prayer  for  instructions,  that 
**  under  all  the  evidence  the  verdict  must  be 
for  defendants,  **  was  error,  and,  being  here 
assigned  for  error,  the  appeal  is  sustained, 
and  judgmerU  reverud. 
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PEOPLE  of   the   SUte  of  Illinois,  m  rd. 
Tida  BRADLEY, 

fiOARD  OF  MANAGERS,  etc.,  OF  ILLI- 
NOIS STATE    REFORMATORY. 

a48I11.4UL) 

1*  A  sentenee  to  a  state  reformatory 
of  SA  influit  charsod  with  crime  must 
be  regarded  as  a  penalty  and  punisbment  for 
ortane,  where  the  statute  authorizes  seDtenoe  only 
after  conviction  of  crime  and  requires  the  sen- 
tence to  be  **to  imprisonment.** 


8*  The  maziiiBiuii  term  of  impruonmeiit 
ibr  a  crime  is  to  be  taken  as  that  Ibr 
which  an  infkat  is  sentenced  to  a  reform- 
atory, where  the  statute  provides  that  the  court 
sball  not  fix  the  limit  of  duration  of  the  term,  but 
that  it  shall  not  exceed  the  maximum  term  pro- 
vided by  law  for  tliat  crime  and  that  it  may  be 
terminated  by  the  board  of  manaffers  on  certain 
conditions. 

8*  A  constitiiti<maI  provision  that  **  all 
penalties  shall  be  proportioned  to  the 
nature  of  the  offense  **  is  not  violated 

by  oommittlnR  lufants  to  a  reformatory  with  a 
maximum  sentence  for  the  crime,  subject  to  be 


NOTB.— The  disposition  and  treatment  of  children 
«onTicted  of  crime  has  become  a  question  of  the 
highest  practical  importance  and  the  conformity 
to  the  constitution  of  statutes  relating  to  this  mat- 
ter Is  not  altogether  without  difficulty. 

In  respeot  to  general  power  of  the  state  to  assume 
the  guardianship  of  chUdren,  see  Whalen  v.  Olm- 
etead  (Gonn.)  16  L.  B.  A.  fiOB,  and  noU, 

At  to  commitment  of  minors  to  reformatories 
witbont  conviction  of  crime,  see  State  v.  Brown 
^IflBii.)  16  L.  B.  A.  091,  and  noU, 
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When  infants  haye  actually  committed  crime 
their  puniAimeot  therefor  is  clearly  vlthln  the  de- 
partment of  criminal  law.  The  validity  of  sen- 
tences which  shall  be  contingent  on  good  behavior 
or  subject  in  any  way  to  the  discretion  of  the  man- 
agers of  a  reformatory,  which  is  a  question  touched 
in  the  above  case,  is  one  that  touches  the  vital  point 
In  respect  to  such  institutions.  As  to  the  lawful- 
ness of  paroles  or  conditional  pardons,  see  noCs  to 
People  V.  Oummlngs  (Mich.)  U  L.  B.  A.  286, 


See  also  23  L.  R.  A.  603. 
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reduoed  <m  reoommeDdatioa  of  tbe  board  of 
manajrera,  while  an  adult  oonvicted  of  the  same 
crime  has  a  statutory  right  to  have  the  term  of 
his  imprisonment  within  the  limits  fixed  by  stat- 
vte  determined  by  a  Jury. 

4*  The  oonstltatlonal  rl^ht  of  trial  by 
Jiiry  does  not  extend  in  a  criminal  com  to  the 
determination  of  the  term  of  imprisonment  by 
the  Jury. 

5*  Artieles  5  and  8  of  the  Amendmente 
to  the  United  Stales  Constitution  have  no  appli- 
cation to  the  states. 

6*  The  nneonstitutionality  of  a  ■eetlon 
as  to  the  transfer  of  incorrigible  in- 
fSsAts  from  a  reformatory  to  a  peniteotiary  does 
not  make  the  whole  statute  as  to  the  commit- 
ment of  infants  to  reformatories  necessarily  void. 

(Shope  and  Maoruder^  JJ.,  diasenti 
(January  1ft,  189AJ 

PETITION  for  a  wiit  of  habeas  corpus  to 
secure  the  release  of  Joseph  Bradley  and 
Harry  Justice  from  the  Illinois  State  Reforma- 
tory.    Ditmisded. 

The  facts  are  stated  In  the  opinion. 

MewTM,  Sands  A  Murphy  for  petitioner. 

Mr.  U.  T.  Moloney*  Atty-Qen,,  for  re- 
spondent : 

This  act  is  not  designed  for  the  purpose  of 
punishment.  It  is  net  a  penal  act,  either  in 
its  title,  its  scope,  or  its  results. 

Articles  5  and  8  of  the  Constitutional 
Amendnientshave  no  application  to  state  gov- 
ernmcDts. 

TmtcheU  y.  Penntylvania,  74  U.  S.  7  Wall. 
821,  19  L.  ed.  223. 

Have  the  petitioners  been  deprived  of  their 
liberty  without  due  process  of  law?  And 
has  **the  right  of  trial  by  Jury"  been  inter- 
fered with? 

Due  process  of  law  undoubtedly  means  in 
the  due  course  of  le^al  proceedings,  accord- 
ing to  those  rules  ana  forms  which  have  been 
established  for  the  protection  of  private 
rights. 

Board  of  Education  of  the  State  v.  BakeuM, 
122  HI.  848. 

These  parties  have  not  been  deprived  of 
their  liberty  without  due  process  of  law. 

F&rrier' 8  Petition,  108111.  867,  48  Am.  Rep. 
10;  McLean  County  v.  Humphreys,  104  111. 
879.  See  also  Milwaukee  Industrial  School  v. 
Milwaukee  County  Suprt.  40  Wis.  828,  22  Am. 
Rep.  702 ;  Preecott  v.  State,  19  Ohio  St.  186. 
2  Am.  Rep.  888 ;  Both  v.  House  of  Refuge,  81 
Md.  880 ;  Meparte  Grouse,  4  Whart.  11 ;  People 
▼.  Degnen,  6  Abb.  Pr.  N.  8.  87. 

It  is  said  It  deprives  the  petitioners  of  a 
trial  by  Jury,  in  this,  that  it  does  not  permit 
the  jury  to  fix  the  length  of  time  the  peti- 
tioners may  be  confined  in  this  reformatory. 
There  is  no  force  in  this.  At  common  law, 
the  jury  found  a  person  charged  with  crime, 
guilty  or  not  guilty.  They  did  not  fix  the 
punishment. 

2  61.  Com.  bk.  4,  p.  861. 

The  object  of  the  adult's  sentence  is  purely 
penal,  while  that  of  the  minor's  is  entirely 
reformatory.  The  legislature,  having  power 
over  both,  might  legislate  in  the  way  it 
thought  most  conducive  to  attain  the  best 
results.    To  send  a  minor  to  a  reform  school 
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for  one  year  may  be  of  no  lasting  benefit  to 
him,  while  one  year  may  be  a  proper  pun- 
ishment for  an  adult  in  a  penal  institution. 
But  this  sentence  is  not  indefinite,  in  any 
strict  or  proper  sense. 

See  Piopte    ▼.    Degnen,    54   Barb.  107,  ^ 
Abb.  Pr.  N.  8.  87. 

It  makes  no  difference  to  the  petitioners  ii> 
this  case  whether  section  16  is  constitutional 
or  not.  Even  if  it  was  unconstitutional,  that, 
would  not  release  the  petitioners,  as  the  bal- 
ance of  the  act  could  be  properly  and  intel- 
]i/2:ently  enforced  and  applied,  ii  it  was  en* 
tirely  eliminated. 

Donnersberaer  v.  Prendergast,  128  111.  234,. 
and  authorities  there  cited ;  Psople  v.  Nelson^ 
188  111.  565. 

B»ker»  Ch.  J,,  delivered  the  opinion  of 
the  court : 

A  writ  of  habeas  corpus  was  issued  herein 
by  order  of  this  court,  upon  the  petition  or 
Tida  Bradley,  for  the  purpose  of  inquiring 
into  the  cause  of  the  imprisonment  and  de- 
tention of  Joseph  Bradley  and  Harry  Justico^ 
in  the  Illinois  State  Reformatory  at  Pontiac. 
The  writ  was  directed  to  superintendent, 
board  of  managers,  and  officials  In  charge  of 
the  Illinois  State  Reformatory,  and  a  return, 
was  made  to  the  writ.    Said  Joseph  Bradley 
and  Harry  Justice  were  indicted  in  the  cir- 
cuit court  of  Peoria  county  for  burglary  and 
larceny,  were  tried  before  a  Jury  upon  plea» 
of  not  guilty,  and  the  Jury  returned  a  ver- 
dict finding  them  guilty  in  manner  and  form 
as  charged  in  the  indictment,  and  that  they 
were  each  above  the  age  of  ten  years,  and 
under  the  age  of  twenty-one  years,  ».  «.  of 
the  age  of  eighteen  and  twentv  years,  re- 
spectively.    The  jury  did  not,  in  their  ver- 
dict, fix  anv  punishment  or  term  of  impris- 
onment.   Thereupon  the  circuit  court  ordered 
and  adjudged  that  said  Joseph  Bradley  and 
Harry  Justice  should  be  confined  in  the  Illi- 
nois State  Reformatory,  in  safe  and  secure 
custody,  for  and  during  a  term  of  commit- 
ment to  be  terminated  by  the  board  of  man- 
agers of  said  Illinois  State  Reformatory.     A, 
mittimus  was  issued  by  the  clerk  of  the  court, 
which  contained  a  true  copy  of  the  final  judg- 
ment and  sentence  of  the  court  as  entered  of 
record,  and  was  directed  to  the  sheriff  of 
Peoria  county  to  execute :  and  the  detention 
of  said  Joseph  Bradley  and  Harry  Justice  in 
the  reformatory  is  by  virtue  of  said  Judg- 
ment, sentence,  and  commitment. 

The  trial  and  proceedings  upon  said  in- 
dictment for  burglary  and  larceny,  and  the^ 
judgment  that  was  rendered  by  the  court, 
were  based  upon  the  provisions  of  an  act  of 
the  legislature  of  the  state  entitled  **  An  Act 
to  Establish  the  Illinois  State  Reformatory, 
and  Making  an  Appropriation  therefor,"  ap* 

g roved  June  18,  1891.     Laws  1891,  p.   51. 
ection  9  of  the  Act  divides  the  inmates  sen- 
tenced to  the  reformatory  into  two  divisions, 
the  first  to  include  males  between  the  age» 
of  ten  and  sixteen  years,  and  the  second  to 
include  males  between  the  a/res  of  sixteen 
and  twenty  one  years.     Section  10  provides, 
in  substance,  that  !n  all  criminal  cases  tried 
by  jury,  in  which  the  iurv  shall  find  the  de- 
fendant guilty,  they  shall  also  find  by  their 
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Terdict  whether  or  not  the  defendant  is  be- 
tween the  ages  of  ten  and  twenty  one  years, 
and,  if  between  said  ages,  then  find,  as  nearly 
4L8  may  be,  the  age  of  the  defendant ;  and  that 
if  the  defendant  is  found  to  be  between  said 
aees,  and  it  shall  not  be  shown  in  the  cause 
that  the  defendant  has  previously  been  sen- 
tenced to  a  penitentiary,  and  if  the  offense 
of  which  the  defendant  is  convicted  is  not  a 
•capital  offense,  then  the  jury  shall  not  fix 
the  punishment.  Section  11  makes  provision 
for  the  cases  of  boys  between  the  ages  of  tea 
and  sixteen  years  who  are  convicted  of  crime, 
'flection  12  provides  as  follows :  ^  Any  court 
in  this  state  exercising  criminal  Jurisdiction 
may  sentence  to  the  said  reformatory  any 
male  criminal  between  the  ages  of  sixteen 
and  twenty-one  years,  and  not  shown  to  have 
been  previously  sentenced  to  a  penitentiary 
in  this  or  any  other  state  or  country,  upon 
the  conviction,  in  such  court,  of  such  male 
person,  of  a  crime  punishable  under  existing 
laws  in  a  penitentiary.  And  the  said  board 
of  managers  shall  receive  and  take  into  said 
reformatory  all  male  prisoners  of  the  class 
aforesaid  who  may  be  legally  sentenced  on 
•conviction,  as  aforesaid ;  and  all  existing 
laws  requiring  the  courts  of  the  state  to  sen- 
tence to  the  penitentiary  male  prisoners  con- 
victed of  any  criminal  offense,  between  the 
af^e  of  sixteen  and  twent^r-one  years,  and  not 
sJiown  to  have  been  previously  sentenced  to 
a  state  prison  in  this  or  any  other  state  or 
country,  shall  be  applicable  to  said  reform- 
atory so  far  as  to  enable  courts  to  sentence 
the  class  of  prisoners  so  last  defined  to  said 
reformatory,  and  not  to  a  penitentiary. "  Sec- 
tion 13  provides  as  follows:  "Every  sen- 
tence to  the  reformatory  of  a  person  hereafter 
convicted  of  a  felony  or  other  crime  shall  be 
a  general  sentence  to  imprisonment  in  the 
Illinois  State  Reformatory,  and  the  courts  of 
this  state  imposing  such  sentence  shall  not 
fix  or  limit  the  duration  thereof.  The  term 
of  such  imprisonment  of  any  person  so  con- 
victed and  sentenced  shall  be  terminated  by 
the  board  of  managers  of  the  reformatory,  as 
authorized  by  this  act ;  but  such  imprison- 
ment shall  not  exceed  the  maximum  term 
provided  by  law  for  the  crime  for  which  the 
prisoner  was  convicted  and  sentenced. "  Sec- 
tion 16  is  as  follows:  "The  said  board  of 
managers  shall  have  power  to  establish  rules 
and  regulations  under  which  prisoners  with- 
in the  reformatory  may  be  allows  to  go 
upon  parole  outside  of  the  reformatory  build- 
ing and  enclosure,  but  to  remain  while  on 
parole  in  the  legal  custody  and  under  control 
of  the  board  of  managers,  and  subject  at  any 
time  to  be  taken  back  within  the  enclosure 
of  said  reformatory;  and  full  power  to  en- 
force Buch  rules  and  regulations  to  retake  and 
reimprison  any  inmate  so  upon  parole  is  here- 
by conferred  upon  said  board,  whose  order, 
certified  by  its  secretary  and  signed  by  its 
president,  with  the  seal  of  the  reformatory 
attached  thereto,  shall  be  a  sufficient  warrant 
for  the  oflScer  named  in  it  to  authorize  such 
officer  to  return  to  actual  custody  any  condi- 
tionally released  or  pardoned  prisoner,  and 
it  is  hereby  made  the  duty  of  all  officers  to 
execute  said  order  the  same  as  ordinary  crim- 
inal process ;  provided  that  no  prisoner  shall 
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be  released  on  parole  until  the  said  board  of 
managers  shall  have  satisfactory  evidence 
that  arrangements  have  been  made  for  his 
honorable  and  useful  employment,  for  at  least 
six  months  while  upon  parole,  in  some  suit- 
able occupation."  Section  17,  amon^  other 
things,  makes  it  the  duty  of  the  board  of 
managers  to  adopt  such  rules  concerning  all 
prisoners  committed  to  their  custody  as  shall 
prevent  them  from  returning  to  criminal 
courses,  best  secure  their  self-support,  and 
accomplish  their  reformation.  It  also  pro- 
vides that,  if  any  prisoner  on  parole  shall 
violate  the  conditions  of  his  parole  or  con- 
ditional release,  he  shall,  by  a  formal  order 
entered  in  the  manager's  proceedings,  be  de- 
clared a  delinquent,  and  shall  thereafter  be 
treated  as  an  escaped  prisoner  owing  service 
to  the  state,  and  shall  be  liable,  when  ar- 
rested, to  serve  out  the  unexpired  term  of  his 
maximum  possible  imprisonment.  It  is  pro- 
vided, in  substance,  in  section  18,  that  when 
any  prisoner  has  served  not  less  than  six 
months  of  his  parole  acceptably,  and  has 
given  such  evidence  as  is  deemed  reliable 
and  trustworthy  that  he  will  remain  at  lib- 
erty without  violating  the  law,  and  that  his 
final  release  is  not  incompatible  with  the 
welfare  of  society,  then  the  judtre  of  the 
court  that  sentenced  him  to  the  reformatory 
shall  enter  an  order  for  the  final  discharge  of 
the  prisoner  from  further  liability  under  his 
sentence,  such  order  to  be  based  upon  a  rec- 
ord and  recommendation  made  by  the  board 
of  managers  of  the  reformatory ;  and  it  is 
provided  in  said  section  that  nothinsr  in  the 
act  contained  shall  be  construed  as  impairing 
the  power  of  the  governor  to  grant  a  pardon 
or  commutation  in  any  case.  By  section  21 
the  laws  that  govern  the  penitentiaries  of  the 
state,  so  far  as  they  relate  to  the  prevention 
of  escapes  and  several  other  specified  matters, 
are  made  applicable  to,  and  declared  to  be 
in  force  in,  the  reformatory. 

That  in  the  enactment  of  this  law  it  was 
the  humane  and  benign  intention  of  the  gen- 
eral assembly  to  afford  a  means  for  the  ref- 
ormation of  youthful  criminals  is  manifest 
from  the  fact  that  the  institution  is  devoted 
solely  to  the  reception  of  minors  between  the 
ages  of  ten  and  twenty- one  years,  and  from 
the  various  provisions  of  the  act.  At  the 
same  time  we  cannot  concur  in  the  suggestion 
made  bv  the  attorney- general  that  a  sentence 
imposed  by  virtue  of  the  act  is  not  intended 
as,  and  is  not  in  fact,  a  punishment  for  crime 
committed,  but  that  such  sentence  is  for  the 
sole  and  only  purpose  of  reforming  the  of- 
fender. Only  those  who  have  been  convicted, 
before  a  court  of  competent  jurisdiction,  of 
felony  or  other  crime,  can  be  sentenced  to 
the  reformatory ;  and  the  act  requires  that 
the  sentence  shall  be  "to  imprisonment,"  and 
uses  the  expression  "terra  of  imprisonment," 
and  other  like  language,  and  uniformly  em- 
ploys the  words  "prisoner**  and  "prisoners" 
to  designate  those  who  have  been  committed 
to  the  reformatory.  Without  further  refer- 
ence to  the  various  provisions  of  the  act, 
many  of  which  we  have  hereinbefore  men- 
tioned, we  ma^  say  that  in  our  opinion  the 
statute  is  a  criminal  enactment,  and  that  a 
sentence  under  it  to  the  state  reformatory 
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must  be  regarded  as  a  penalty  and  panish- 
ment  for  crime  of  which  the  party  committed 
has  been  convicted.  It  id  admitted  by  the 
relator  that  the  judgment  and  sentence  of  the 
court  was  in  accordance  with  the  provisions 
of  the  statute,  since  the  statute  requires  that 
every  sentence  to  the  reformatory  of  a  person 
between  the  ages  of  sixteen  and  twenty-one 
years,  convicted  of  a  felony  or  other  crime, 
sliall  be  a  general  sentence  to  imprisonment 
in  the  Illinois  State  Reformatorv,  that  the 
courts  imposing  the  sentence  shall  not  fix  or 
limit  the  duration  thereof,  and  that  the  term 
of  imprisonment  shall  be  terminated  by  the 
board  of  managers,  as  authorized  by  the  act. 
It  is  Insisted,  however,  that  as,  by  the  judg- 
ment and  warrant  of  commitment,  the  im- 
prisonment was  not  for  a  specified  time,  but 
**to  be  terminated  by  the  board  of  managers 
of  the  Illinois  State  Keformntory, "  the  judg- 
ment and  mittimus  were  void  for  uncertainty, 
and  that  the  statute  which  makes  provisions 
for  such  a  judgment  is  unconstitutional  and 
invalid ;  and  in  that  behalf  reliance  is  placed 
upon  the  case  of  People  v.  Pirfenbrink,  96 
111.  68,  where  it  was  held  that  all  judgments 
must  be  specific  and  certain,  and  must  deter- 
mine the  rights  recovered  or  the  penalties 
imposed.  We  think  that  the  judgment  and 
mittimus  in  this  case  must  be  read  and  inter- 
preted in  the  liffht  of,  and  under  the  restric- 
tions imposed  by,  the  statute  upon  which 
they  are  based.  That  statute  provides  that 
although  the  sentence  is  a  general  sentence 
to  imprisonment,  yet  that  ^such  imprison- 
ment shall  not  exceed  the  maximum  term 
provided  by  law  for  the  crime  for  which  the 
prisoner  was  convicted  and  sentenced.  **  This 
provision,  and  others  of  like  import,  being 
read  into  the  judgment  and  mittimus,  we 
think  that  it  should  be  regarded  that  the 
judgment  and  commitment  in  this  case  was 
for  twenty  years,  that  being  the  maximum 
term  provided  by  law  for  the  crime  of  burg- 
lary. The  fact  that  the  prisoners  might,  iu 
accordance  with  the  provisions  of  the  act,  be 
sooner  discharged  by  an  order  of  court,  pred- 
icated upon  the  recommendation  of  the  board 
of  managers  of  the  reformatory,  or  by  the 
pardon  or  commutation  of  the  governor, 
would  not  have  the  effect  of  rendering  the 
sentence  and  commitment  uncertain  and  in- 
definite. It  follows  that  it  is  provided  by 
the  statute,  and  by  the  1ud/2:ment  and  com- 
mitment herein,  for  what  period  of  time 
Joseph  Bradley  and  Harry  Justice  are  to  be 
detained  in  the  reformatory. 

It  is  insisted  that,  even  if  this  be  so,  yet 
the  punishment  is  not  proportioned  to  the 
offense  committed,  and  that  the  statute  is  in 
violation  of  that  portion  of  section  11  of  ar- 
ticle 2  of  the  Constitution  of  the  state  which 
declares  that  "all  penalties  shall  be  propor- 
tioned to  the  nature  of  the  offense.''  In  2 
Blackstone's  Commentaries  (bk.  4,  §  12),  it 
is  said :  "The  method  of  inflicting  punish- 
ment ought  always  to  be  proportioned  to  the 
particular  purpose  it  is  meant  to  serve,  and 
by  no  means  to  exceed  it;"  and  it  is  there 
also  said :  "  The  quantity  of  punishment  can 
never  be  absolutely  determined  by  any  stand- 
ing, invariable  rule,  but  it  must  be  left  to 
the  arbitration  of  the  legislature  to  inflict 
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such  penalties  as  are  warranted  by  the  ]aw» 
of  nature  and  society,  and  such  as  appear  to 
be  best  calculated  to  answer  the  end  of  pre- 
yention  against  future  offenses."    In  fact, 
the  object  of  punishment  is  the  preventioa 
of  future  offenses;  and  such  object  is  to  be 
attained  in  three  ways, — ^by  the  amendment^ 
of  the  offender  himself,  by  deterring  otlier» 
through  his  example,  and  by  depriving  the 
guilty  party  of  the  power  to  do  further  mis- 
chief.    Id.  pp.  11.  12;  4  Am.  &  £ng.  En- 
cyclop.  Law,   721.    Imprisonment  is  not  &* 
cruel  and  unusual  punishment  for  burglary 
or  larceny,  or  other  crime,  and  on  that  ground 
to  be  regarded  as  disproportioned  to  the  nat- 
ure of  the  offense.    4  Am.  &  £ng.  Encyclop. 
Law,  p.  722,  and  authorities  cited  in  noU$. 
The  term  of  the  imprisonment,  if  it  does  not> 
extend  to  perpetual  imprisonment,  is  to  a. 
great  extent,  if  not  altogether,  a  matter  of 
legislative  discretion.     For  very  many  year» 
the  statute  of  this  state  has  been  such  that 
the  punishment  for  burglary  might  extend 
to  a  term  of  imprisonment  of  twenty  years, 
and  the  validity  of  such  statute  has  not  been, 
and  could  not  s*uccessfully  be,  called  in  ques- 
tion.    And,  even  if  the  statute  fixing  the 
punishment  for  burglary  was  such  as  that  it 
imposed  an  absolute  penalty  of  twenty  years' 
imprisonment  upon  every  conviction  for  sucb 
crime  its  validity  could  not,  on  that  ground, 
be  impeached.     When  the  legislature  ha» 
authorized  a  designated  punishment  for  a. 
specified  crime,  it  must  be  regarded  that  it» 
action  represents  the  general  moral  ideas  of 
the  people,  and  the  courts  will  not  hold  the 
punishment  so  authorized  as  either  cruel  and 
unusual  or  not  proportioned  to  the  nature  of 
the  offense,  unless  it  is  a  cruel  or  degrading 
punishment,  not  known  to  the  common  law, 
or  is  a  degrading  punishment  which  had  be* 
come  obsolete  in  the  state  prior  to  the  adop- 
tion of  its  constitution,  or  is  so  wholly  dis- 
proportioned to  the  offense  committed  as  to 
shock  the  moral  sense  of  the  community.    See 
Bs  Bayard,  25  Hun,  546.    Neltlier  the  inflic> 
tion  of  twenty  years*  imprisonment  for  the 
crime  of  burglary,  nor  the  infliction,  for  the 
violation  of  any  provision  of  the  Criminal 
Code,  of  the  maximum  quantity  of  the  usual 
punishment  for  such  violation,  falls  withiA 
either  of  these  categories.     We  think  that, 
from  the  fact  that  the  statute  here  in  question 
imposes  the  maximum  term  of  imprisonment 
provided  by  law  for  the  crime  for  which  the 
prisoner  is  convicted,  it  does  not  follow  that 
such  statute  is  in  violation  of  the  constitu- 
tional requirement  that  all  penalties  shall 
be  proportioned  to  the  nature  of  the  offense. 
Nor  is  it  true  that  a  prisoner  on  trial  for 
burglary  and  larceny,  or  for  any  other  viola- 
tion of  Uie  criminal  law,  has  a  constitutional 
right  to  have  the  quantity  of  his  punishment 
fixed  by  a  jury.     At  common  law  the  jury 
either  returned  a  special  verdict,  setting  forti^ 
all  the  circumstances  of  the  case,  and  pray- 
ing the  judgment  of  the  court  thereon,  or  & 
general  verdict  of  guilty  or  not  guilty.    The 
punishment  was  fixed  by  the  court,  and  gov- 
erned by  the  laws  in  force.     2  Bl.  Com.  bk. 
4,  p.  861.    And  in  this  state,  and  at  the  pres- 
ent time,  the  penalties  for  violations  of  the 
Criminal  Code  are,  in  many  cases,  not  fixed 
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hj  the  jury,  but  by  the  ooart.    Rey.  Stat. 
^  446,  447,   p.  534,  €t  9eq,     The  coostitu- 
tional  right  of  trial  by  lury  is  limited  to  the 
trial  of  the  question  of  guilt  or  innocenoe, 
and  we  think  there  can  be  no  question  of  the 
validity  of  the  sections  of  the  statute  to  which 
we  have  made  reference  in  this  connection. 
In  the  event  that  a  man  of  adult  years  com- 
mits the  crime  of  burglary,  he  may  be  im- 
prisoned in  the  i)enitentiary  for  a  term  not 
leas  than  one  year,  nor  more  than  twenty 
jears,  and,  if  he  pleads  not  guilty,  then  the 
joiy  say  in  their  verdict  for  what  length  of 
time,  within  the  limits  fixed  by  the  statute, 
be  ^lall   be  confined  in   the  penitentiary. 
Grim.  Code,  g§  86,  444.     It  is  provided,  in 
substance,  in  sections  10,  12,  and  18  of  the 
statute  now  under  consideration,  that  if  a 
minor  between  the  ages  of  sixteen  and  twenty- 
one  years  commits  such  crime,  and  has  not 
previously  been  sentenced  to  a  penitentiary, 
then  the  jury  shall  not  fix  the  punishment, 
but  his  sentence  shall  be  a  general  sentence 
to  imprisonment  in  the  state  reformatory,  the 
effect  of  which  shall  be  imprisonment  in 
soch  reformatory  for  the  maximum  term  pro- 
vided by  law  for  the  crime,  t.  e,  for  twenty 
jears,   unless  such  imprisonment  is  sooner 
terminated  by  the  board  of  managers  of  the 
reformatory  in  the  manner  authorized  by  the 
set    In  other  words,  the  adult  has  the  stat- 
utory right  to  have  the  question  submitted 
to  the  decision  of  a  jury  whether  his  term 
of  imprisonment  shall  be  one  year,  or  some 
other  space  of  time,  to  be  fixed  bj  them,  and 
not  exceeding  twenty  years,  wliile  for  the 
same  offense,  and  under  like  circumstances, 
the  minor  is  necessarily  sentenced  to  im- 
prisonment for  twenty  years,  the  maximum 
term  provided  by  law  for  the  offense.     Is 
there  such  inequality  and  injustice  in  this 
as  that  it  can  be  regarded  that  the  penalty 
imposed  upon  the  minor  is  not  proportioned 
to  the  nature  of  the  offense  of  which  he  is 
convicted?    There  is  in  the  law  of  nature,  as 
well  as  in  the  law  that  governs  society,  a 
marked  distinction  between  persons  of  mature 
age  and  those  who  are  minors, — the  habits 
and  characters  of  the  latter  are  presumably, 
to  a  large  extent,  as  yet  unformed  and  un- 
settled.    This  distinction  may  well  be  taken 
firto  consideration  by  the  legislative  power 
in  fixing  the  punishment  for  crime,  both  in 
determining  the  method  of  inflicting  punish- 
ment, and  in  limiting  its  quantity  and  dura- 
tion.   An  adult  convicted  of  burglary  would 
be  sentenced  to  the  penitentiary,  and  to  ei- 
ther solitary  confinement  or  hard  labor  there- 
in ;  and  the  statute  which  consigns  him  to 
such  punishment  must  be  regarded  as  highly 
penal.     A  minor,  however,  instead  of  being 
sentenced  to  solitary  confinement  or  hard 
labor  In  a  penitentiary,  is  committed  to  the 
state  reformatory.    The  general   scope  and 
humane  and  benign  purpose  of  the  statute  es- 
tablishing the  reformatory  is  clearly  indi- 
cated by  the  following  provisions,  found  in 
section  6 :    "It  shall  be  the  duty  of  the  man- 
agers to  provide  for  the  thorough  training 
of  each  and  every  inmate  in  tlie  common 
branches  of  an  English  education;  also  in 
such 'trade  or  handicraft  as  will  enable  him 
upon  his  release' to  earn  his  own  support. 
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For  this  purpose  said  managers  shall  estab- 
lish and  maintain  common  schools  and  trade- 
schools  in  said  reformatory,  and  make  all 
needful  rules  and  regulations  for  the  govern- 
ment of  the  same."     And  such  beneficent 
purpose  is  also  shown  by  the  provision  in 
section  8,  that  the  general  superintendent  of 
the  institution  shall  have  charge  of  its  in- 
mates, and  shall  discipline,  govern,  instruct^ 
employ,  and  use  his  best  efforts  to  reform 
them ;  and  numerous  other  provisions  of  like 
tendency  and  effect  are  to  be  found  in  tho- 
act,  such  as  those  for  the  releasing  of  prison- 
ers upon  parole,  where  arrangements  have- 
been  made  for  honorable  and  useful  employ- 
ment in  some  suitable  employment,  and  for 
the  final  discharge  of  prisoners  from  further 
liability  under  their  sentences,  etc.     It  is- 
manifest  that  the  sentences  provided  for  in. 
the  statute  establishing  the  reformatory,  al- 
though to  be  regarded  as  punishments  for 
crime,  are  not  of  so  purely  a  penal  character 
as  those  imposed  upon  adults  convicted  of 
like  offenses ;  but  that  the  primary  object  of 
the  statute  is  the  reformation  and  amend- 
ment of  those  committed  to  the  reformatory. 
It  follows,   therefore,   that  the  case  of  an. 
adult  liable  to  be  sentenced  to  the  peniten- 
tiary for  the  crime  of  burglary  for  a  term  of 
not  less  than  one,   nor  more  than  twenty^ 
years,  is  not  parallel  to  that  of  a  minor  re- 
quired to  be  sentenced  to  the  state  reforma- 
tory for  a  term  of  twenty  years  for  the  lik» 
offense,  and  that  no  comparison  can  be  insti- 
tuted between  them,  and  conclusion  arrived 
at  therefrom  that  the  penalty  imposed  upon 
the  minor  is  not  proportioned  to  the  nature 
of  the  offense  of  which  he   is  convicted. 
Upon  full  consideration  we   find   no  just 
ground  for  holding  that  the  act  establishing^ 
the  reformatory  is  in  conflict  with  section  11 
of  article  2  of  the  Constitution  of  this  state. 

Some  slight  degree  of  reliance  seems  to  bo- 
placed  by  the  petitioner  upon  the  claim  that 
the  act  in  question  is  in  conflict  with  artinlet- 
5  and  8  of  the  Amendments  of  the  Constitu- 
tion of  the  United  States.    Perhaps  this  claim 
has  been  sufiiciently  answered  by  that  which 
has  been  already  said ;  but,  however  this  may 
be,  It  is  a  complete  answer  to  say  that  said 
articles  of  amendment  have  no  application  to 
state  governments  but  are  exclusively  restric- 
tions upon  federal  power.     Pervear  v.  Mast' 
aeliusetts,  72  U.  8.  6  Wall.   476.  18  L.   ed. 
608 ;  Com.  v.  Hitehingi,  5  Gray,  482 ;  Tkntch- 
ell  V.  Penngylmnia,  74  U.  S.  7  Wall.  821.  19^ 
L.  ed.  228 ;  Fox  v.   viiio,  45  U.  S.   5  How. 
484,  12  L.  ed.  228. 

It  is  urged  that  the  Act  establishing  the  re- 
formatory is  invalid,  because  section  15  of 
said  Act  empowers  the  board  of  managers  of 
the  institution  to  transfer  to  the  penitentiary 
of  the  proper  district  any  prisoner  sentenced 
to  the  reformatory,  who,  subsequent  to  hi» 
committal,  is  shown  to  have  been,  at  the  tim«- 
of  his  conviction,  more  than  twenty-one  yeara 
of  age,  or  to  have  been  previously  convicted 
of  crime,  or  who  is  apparently  incorrigible, 
and  whose  presence,  therefore,  in  the  reforma- 
tory appears  to  be  seriously  detrimental  to 
the  well-being  of  tiie  institution,  and  au- 
thorizes the  imprisonment  in  such  peniten-^ 
tiary  of  such  prisoner  at  hard  labor,  and  sub* 
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Ject  to  all  the  rules  and  discipline  of  such 
penitentiary,  for  the  full  maximum  term 
provided  by  law  for  the  crime  of  which  he 
was  convicted.  It  may  be  difficult  to  say 
that  the  provisions  of  said  section  15  are 
▼alid ;  but  that  question  is  not  now  properly 
l}efore  this  court,  for  it  does  not  appear  that 
either  Bradley  or  Justice  has  been  sent,  or  is 
«bout  to  be  sent,  under  the  provisions  of  said 
section,  to  a  penitentiary.  Assuminj?,  for 
the  purposes  of  this  decision,  that  said  sec- 
tion 16  is  unconstitutional,  yet  it  may  be 
•eliminated  from  the  act,  and  the  residue  of 
the  act  be  readily,  properly,  and  intelli- 
gently enforced.  And  the  settled  law  is 
that,  when  constitutional  and  unconstitu- 
tional provisions  in  a  statute  are  distinct  and 


separable,  the  valid  provisions  may  stand  aa 
thoueh  the  inyalid  provisions  had  not  been 
introduced  therein.  Donnsrsberffer  v.  Phw- 
dergast,  128  111.  229,  and  authorities  therein 
cited.  We  are  nnable  to  arrive  at  the  con- 
clusion that  either  Joseph  Bradley  or  Harry 
Justice  is  wrongfully,  illegally,  or  withoat 
warrant  of  law  imprisoned  and  deprived  of 
his  liberty  in  the  Illinois  State  Reformatory 
at  Pontiac ;  and  they  are  therefore  remanded 
to  the  custody  of  the  constituted  authorities 
of  said  reformatory,  and  the  writ  of  habeas 
corpus  herein  is  dismissed,  at  the  cost  of  the 
petitioner. 
Writ  dismissed. 

Shope  and  Mapader.  JJ,^  dissent. 
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€ENATE  OF  THE  HAPPY  HOME  CLUB 
OF  AMERICA  et  al. 

c. 

Board  of  Supervisors  of  ALPENA  COUN- 
TY, Flff,  in  GertiaraH. 
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The  Micbifl^flA  Act  No.  807  of  the  Iiaws  of 
1893»  popularly  known  as  the  *' Jag 
Cure  Act*"  whloii  auchorizes  a  person  ooa- 
▼ioted  of  drunkennefls  to  be  released  oo  a  recofr- 
nJzance  oonditlctned  that  he  will  immediately 
take  treatment  for  the  cure  of  drunkenness  of 
«ome  corporation  organized  by  law  to  make  and 
llle  reports  in  reference  thereto,  and  that  he  will 
•obey  all  regulations  prescribed  by  tliose  admin- 
tsteriDff  such  cure,  with  the  further  provision 
that  he  may  be  acquitted  and  discharged  at  the 
•end  of  sixty  days  on  proof  that  he  has  conformed 
to  such  condidon8»  is  uncoDstltutiooal  as  an  at- 
tempt to  permit  unofficial  persons  to  prescribe 
rules  which  shall  acquit  persons  charged  with 
crime,  while  those  rules  may  be  as  variable  as 
the  corporations  are  numerous. 

(February  20, 18M.) 

CERTIORARI  to  the  Circuit  Court  for  Al- 
pena County  to  review  an  order  granting 
•  writ  of  mandamus  to  compel  the  board  of 
supervisors  to  allow  and  pay  a  bill  for  the 
treatment  and  maintenance  by  the  senate  of 
the  Happy  Home  Club  of  America  of  one 
Richard  Kelly,  who  had  contracted  the  liquor 
hahit    Reversed: 

Upon  the  filing  of  the  petition  for  the  writ, 
«n  order  to  show  cause  was  issued  and  the 
supervisors  set  up  that  the  sole  cause  for  re- 
fusing to  pay  the  bill  was  that  the  act  of  the 


legislature  under  which  ft  was  contracted 
unconstitutional.     The  Act  in  question  is: — 

Act  No.  207,  of  1898,  which  is  entitled  **  An 
Act  to  authorize  the  courts,  justices  of  the 
peace  and  police  justices  of  this  state  to  per- 
mit those  charged  and  complained  against  as 
disorderly  persons  on  account  of  drunkenness 
or  intoxication  to  give  a  special  recognizance 
conditioned  for  such  persons  taking  the  caie 
for  such  drunkenness  and  intoxication,  and 
for  the  adjournment  of  such  case  against  such 
person  for  a  limited  time  for  this  purpose  and 
to  provide  means  for  carrying  out  the  same. " 
The  first  section  provides  ''that  whene^ar 
any^  person  shall  be  charged  or  oomplainei 
against  as  being  a  disorderly  person  on  ac 
count  of  drunkenness  or  intoxication,"  etc., 
he  may  give  a  recognizance  ''in  the  penal 
sum  or  one  hundred  dollars  with  a  good  and 
sutlicient  surety  to  be  approved  by  such  court 
or  justice  of  the  peace  or  police  justice,  con- 
ditioned that  such  person  will  immediately 
take  treatment  for  the  cure  of  such  drunken- 
ness or  intoxication,  of  some  corporation  or- 
ganized under  the  statutes  of  this  state  for 
the  puroose  of  administering  such  cure  and 
requirea  by  law  to  make  and  file  reports  in 
reference  thereto ;  to  be  therein  specified  for 
the  period  of  at  least  thirty  days,  and  that 
such  person  will  observe  and  obey  all  direc- 
tions and  regulations  prescribed  by  those  ad- 
ministering such  cure,  and  that  such  person 
will  not  indulge  in  the  use  of  intoxicating 
or  malt  liquors  for  the  period  of  ninety  days, 
and  that  such  person  will,  at  the  end  of  sixty 
days  from  the  date  of  said  recognizance,  ap- 
pear before  such  court,  justice  of  the  peace 
or  police  justice,  and  answer  the  charge  or 
complaint  against  such  person. "   It  is  further 


Nora.— Methods  of  punishment  or  reformation 
of  criminals  and  children  of  criminal  tendencies 
«re  of  the  greatest  interest  at  present,  in  respect 
to  the  legal  as  well  as  the  moral  questions  in- 
volved. The  problem  of  reconciling  constitu- 
tional rights  of  convicted  persons  with  such  dis- 
cretionary action  or  flexible  system  as  it  seems 
can  alune  be  eflTectual  for  reformatory  work  Is  not 
•easy  of  solution.  In  Michigan  where  the  courts 
deny  the  constitutionality  of  a  parole  or  condi- 
tional pardon  by  a  board  of  prison  control  (i 
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People  V.  Cummings  (Mich.)  14  Lb  R.  A.  286^  and 
note),  such  an  alternative  for  imprisonment  as  the 
taking  of  a  cure  for  drunkenness  and  obtaining 
the  certificate  of  a  corporation  operating  such  a 
cure  must  be  held  clearly  invalid,and  even  in  other 
states  in  which  the  decisions  are  less  strict  in  re- 
spect to  parolee  and  conditional  pardons  the  de- 
cision on  the  above  case  would  probably  be  the 
same.  The  case  is  significant  of  the  inoreasinflr 
tendency  to  consider  the  treatment  of  oriihinale 
with  reference  to  their  refOnnstlon. 


Soo  also  27  J..  R.  A.  i)M\:  33  L.  R.  A.   l!)<);  3i)  L.  H.  A.  .15. 


mL 


8BNATK  OF  THE  HAPFT  HoME  ClXTB  Y.  ALFENA  CoUlTTT. 


lift 


proTided  that,  upon  f^iving  the  said  re- 
cognizance, the  cause  shall  be  adjourned  for 
«ixt7  days, "and  if  at  the  end  of  said  sixty 
days  mentioned  in  said  recognizance  said 
person  shall  appear  and  shuw  that  be  or  she 
has  conformed  to  the  said  conditions  men- 
tioned in  said  recognizance  up  to  that  time, 
then  Budi  person  shall  be  acquitted  and  dis- 
charged. "  It  is  further  provided  that,  if  he 
fails  to  show  that  he  has  complied  with  the 
provisions  of  the  recognizance,  ho  shall  be 
prosecuted  for  the  original  offense,  or,  if  he 
fails  to  appear,  his  recognizance  shall  be  for- 
feited according  to  1aw7  Section  2  provides 
that  the  justice  shall  **make  inquiry  into  the 
•circumstances  and  financial  condition  of  such 
person,  and  if  upon  such  inquiry  and  inves- 
tigation such  person  is  found  to  be  in  indi- 
gent circumstances  and  unable  to  pay  for  his 
or  her  said  treatment  and  maintenance  dur- 
ing the  time  of  receiving  the  same,  then 
the  cost  and  expense  of  administering  such 
cure  and  maintaining  such  person  shall  be  a 
county  charge  against  the  respective  counties 
in  which  such  recognizances  are  given  and 
filed,  but  said  charge  shall  not  exceed  seventy 
dollars."  etc.  The  same  section  further  pro- 
vides for  the  payment,  by  the  board  of  su- 
pervisors or  board  of  county  auditors,  **.upon 
the  certificate  of  said  court,  justice  of  the 
peiice,  or  police  justice,  that  such  person  is 
ID  indigent  circumstances  and  unable  to  pay 
for  such  cure  and  maintenance,  and  upon 
proof  that  such  person  has  been  properly 
tnuted  and  cured  of  such  drunkenness  or  in- 
t/)xication."  This  section  further  provides 
thnt  the  court  shall  furnish  a  certillcatc  of 
indigency  to  the  corporation  at  the  time  the 
recognizance  is  given. 

Mr.  A.  A.  Ellis»  AttyOen,,  for  plaintiff 
in  certiorari : 

The  real  object  of  the  law  is  to  allow  a 
man  to  go  to  a  jag  cure  and  receive  treatment 
in  lieu  of  the  statutory  penalty  provided  for 
drunkards  and  tipplers:  and  if  he  takes  the 
cure  it  shall  be  in  lieu  of  nny  punishment 
for  the  offense  he  has  committed. 

If  it  is  assumed  that  tlie  taking  of  the  cure 
Isa  punishment  for  the  oiTeusc,  the  act  would 
be  in  plain  violation  of  the  constit'jtion, 
which  provides  against  ''unusual  punish- 
ments. " 

Cooiey,  Const.  Lim.  5th  ed.  p.  404. 

If  thfs  is  not  a  punishment  for  drunken- 
iipss  or  for  being  a  drunkard,  then  the  object 
of  the  act  is  not  embraced  in  the  title. 

The  Constitution,  article  6,  section  28,  pro- 
vides: "In  every  criminal  prosecution  the 
accused  shall  have  the  right  to  a  speedy  and 
pulilic  trial  by  an  impartial  jury." 

The  set  under  consideration  expressly  pro- 
vides that  the  cause  shall  be  continued  for 
«ixty  days  for  the  purpose  of  curing  the  per- 
^n  of  such  ** drunkenness  or  intoxication." 

The  defendant  could  not  waive  the  right 
to  a  trial  by  Jury. 

im  V.  People,  16  Mich.  851. 

Ought  a  defendant  who  is  accused  of  a 
^imjnal  offense  to  be  allowed  to  waive  the 
-clause  in  the  Constitution  which  provides 
that  he  shall  have  a  speedy  trial? 

VniUd  SUUes  v.  Fox,  8  Mont,  617 ;  ^  pa/rU 
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Stanley,  4  Nev.  116 ;  Klock  v.  PenpU,  2  Park. 
Crim.  Uep.  676. 

It  is  not  the  theory  of  the  law,  and  never 
has  been,  that  a  man  who  is  charged  with  an 
offense  which  is  made  a  misdemeanor  under 
the  law,  and  which  has  a  tendency  to  deirnule 
him  in  the  eyes  of  his  fellow  men,  shall  be 
compelled,  or  given  the  right,  to  excuse  him* 
self,  or  choose  between  two  evils. 

The  law  is  unconstitutional  because  it 
makes  the  prosecution  for  a  misdemeanor  de- 
pend upon  rules  and  regulations  which  are 
left  entirely  to  the  discretion  of  unofUcial 
persons. 

Whatever  regulations  are  made  must  oper- 
ate unifornily  under  the  same  conditions. 

Re  Frazee,  63  Mich.  396. 

In  Horn  v.  Petrple,  26  Mich.  225,  this  court, 
in  speaking  of  the  regulations  of  navigation, 
said :  **The  regulations  of  navigation  which 
he  is  to  enforce,  must  be  such  as  are  valid 
and  binding  on  all  persons.  Neither  the  city 
nor  the  legislature  could  make  the  rights  of 
navigators  dependent  upon  the  private  will 
of  any  one.  They  have  a  right  to  know  their 
duties  and  responsibilities,   and   cannot  be 

furnished  except  when  they  violate  some  pub* 
ic  statute  or  valid  ordinance." 

The  legislature  has  not  the  authority  to 
delegate  to  an  unofncial  body  the  right  to 
make  rules  without  limit,  and  to  provide 
that  a  man  may  be  acquitted  or  prosecuted 
rx)nditioned  upon  his  keeping  such  niles;  for 
would  not  this  be  a  delegation  of  legislative 
power  without  limit,  and  in  plain  violation 
of  the  constitution,  which  vests  the  legisla- 
tive power  of  this  6tat«  in  the  legislature? 

Mr.  L.  6.  Dafoe*  Proe,  Ally,,  also  for 
plaintiff  in  certiorari. 

Mr.  J.  D.  TarnbuU  for  defendant  in  cer- 
tiorari. 


Respondents  bring  to  this  court  by  certi- 
orari the  proceedings  had  in  the  circuit  court 
for  the  county  of  Alpena  upon  an  applica- 
tion for  mandamus  to  compel  respondents 
to  audit  relator's  bill  for  the  cure  of  one 
Richard  Kelly  of  the  liquor  habit,  under  the 
provisions  of  Act  No.  207  of  the  Laws  of 
1893,  popularly  known  as  the  "Jag  Cure 
Act,"  a  copy  of  which  is  appended.  The 
statute  providing  for  the  punishment  of  dis- 
orderly persons  allows  the  justice  to  c^iuse  the 
arrest,  and  proceed  to  try  the  person  chargeil ; 
and  upon  conviction  upon  the  trial,  or  if  he 
pleads  guilty,  he  may  punish  the  offender  by 
fide  and  costs,  or  imprisonment  in  the  county 
jail  or  Detroit  House  of  Correction,  or  he 
may  require  a  recognizance  for  his  good  be- 
havior lor  the  period  of  tliree  months.  The 
act  in  question  permits  the  justice  to  accept 
a  different  recognizance,  viz. , one  conditioned 
that  the  defendant  will  take  the  cure  within 
a  time  specified,  and  conform  to  the  rules  and 
regulations  of  the  corporation  administering 
such  cure,  and  that  he  will  not  drink  intox- 
icating liquor  for  the  period  of  three  months. 
It  further  provides  that  upon  appearing  be- 
fore the  justice  at  the  end  of  sixty  davs,  and 
showing  that  he  has  conformed  to  the  con- 
ditions of  the  recognizance  up  to  that  time, 
he    ''shall    be   acquitted   and   discharge«l. 
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This,  in  effect,  permits  unofficial  persons  to 
prescribe  rules  which  shall  acquit  persons 
charged  with  crime.  These  rules  may  be 
lax  or  stringent ;  but,  whatever  they  are,  the 
justice  has  only  to  acquit  if  they  are  shown 
to  be  complied  with.  They  may  be  as  vari- 
able as  the  corporations  prescribing  them  are 


numerous.     It  is  not  within  the  provinoe  o^ 
the  legislature  to  delegate  to  private  coipo- 
rations  the  power  to  make  laws  for  the  ai»» 
charge  of  offenders. 

The  order  of  tlie  Circuit  Court  will  be 
vertedt  with  costs. 


MISSOURI  SUPREME  COURT  (Div.  1). 


W.  H.  HO  WSMON,  Appt., 

V. 

TRENTON  WATER  CO..  BespL 


.Ma. 


A  water  company  is  not  liable  to  ^he 
^  owner  of  a  house  destroyed  by  firebe- 
caose  of  Ikllure  to  ftirnish  water  un- 
der a  contraot  with  a  munioipaJity,  althouirh 
a  special  tax  was  provided  for  in  the  oontraot  to 
pay  pare  of  the  consideration  to  the  water  com- 
pany and  an  express  provision  made  that  the  oom- 
pauy  Bbould  be  liable  for  aU  damages  occasiuned 
by  failure  to  furnlflJi  an  adequate  supply  of  water 
to  extinguish  any  fire. 

(December  28,  IfiOB.) 

APPEAL  by  the  plaintiff  from  a  Judgment 
of  the  Circuit  Court  for  Grundy  County 
in  favor  of  defendant  in  an  action  brought  to 
recover  damages  for  injuries  sustained  by 
plaintiff  by  reason  of  defendant's  failure  to 


keep  its  contract  with  the  town  of  Trentoi^ 
to  liimish  a  water  supply  to  extinguish  fire. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Harbor   A  Knight  and  A.  W«. 
Mullins,  for  appellant: 

In  order  to  confer  upon  the  plaintiff  a  rigbt- 
of  action  in  the  event  of  loss  as  set  out  in  the 
petition,  it  was  not  essentially  necessary  that 
he  should  have  been  a  party  to  the  contract. 
If  it  were  made,  in  part,  for  his  benefit,  in  con- 
sideration of  the  burdens  he  had  to  bear  by 
reason  of  the  contract  between  the  town  and 
the  defendaot,  that  is  sufficient.    And  the  fact»- 
alleged  in  the  petition  and  admitted  by  the  de- 
murrer show  that  the  contract  was  made  for 
the  benefit  of  plaintiff  and  other  tax-paying 
citizens  of  the  town  as  individuals  as  well  as- 
for  the  town  as  a  municipality,  while  the  com- 
pensation— the  consideration  for  the  supposed 
benefits  to  accrue  to  the  town  and  its  citizens 
for  the  water  supply  and  for  the  extinguish- 
ment of  fires— was  to  come  from  the  taxpayers* 


SoU.—IAabUUy  for  loss  Jyy  fire  due  to  the  lack  of 
adequate  water  tujyplsi* 

L  Of  eUy  or  municipality. 
IL  Of  water  eompany, 

L  IMbQity  of  the  city  or  munielpalttv. 

Municipal  oorporations  have  and  can  exerdse 
only  such  powers  as  are  expressly  granted  to  them 
by  law,  and  such  Incidental  ones  as  are  necessary 
to  make  those  powers  available  and  are  essential  to 
effectuate  the  purposes  of  the  corporation,  such 
powers  being  strictly  construed.  Mott  v.  Cherry- 
vale  Water  &  Mfg.  Go.  16  L.  R.  A.  875,  48  Kan.  16; 
Albany  v.  Cunliff,  2  K.  Y.  165;  Clark  v.  Des  Moines, 
19  Iowa,  212,  87  Am.  Dec.  423;  McPberson  v.  Foster, 
48  Iowa,  57, 22  Am.  Kep.  215. 

A  city  cannot  assume  liability  for  negllgenoe  in 
cases  where  the  law  has  not  already  Imposed  a  lia- 
bility. VaDhom  v.  Des  Moines,  68  Iowa,  447,  50 
Am.  Rep.  750. 

If  a  city  Is  bound  to  furnish  no  particular  facili- 
ties, there  is  an  end  of  all  question  of  liability  for 
failure.    Ibid. 

The  power  of  the  city  over  the  subject  Is  that  of 
a  delegated  quasi  sovereignty,  excluding  responsi- 
bility to  indi\iduals  for  negligence  or  nonfeasance 
of  any  officer  or  agent  charged  with  the  perform- 
ance of  duties.  Wheeler  v.  Cincinnati,  19  Ohio  St. 
19, 2  Am.  Rep.  868. 

The  power  on  the  part  of  a  municipal  corpora- 
tion to  provide  for  tbe  accomplishment  of  certain 
results  does  not  necessarily  Impose  a  liability  for 
their  imperfect  accomplishment.  Vanhom  v.  Des 
Moines,  supra. 

The  provisions  which  a  given  city  should  make 
In  the  matter  of  the  extinguishment  of  fires  is  one 
of  legislative  discretion.    Ibid. 

The  power  conferred  upon  a  city  or  corporation 
to  establish  a  fire  department  Is  a  legislative  or 
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discretionary  power  which  Is  within  the  discretioD 
of  the  city  authorities  to  exercise  or  not.  Heller 
v.Sedalia,  53  Mo.  159. 14  Am.  ECep.  444. 

The  Injury  sustained  must  be  something  more 
than  the  lock  of  facility  or  means  of  accomplish Ing- 
an  ulterior  result.  Vanhom  v.  Des  Moines, 
supra. 

In  Vanhom  v.  Des  Moines,  supra,  where  the  de-> 
fendant  was  authorized  by  law  to  provide  for  the 
supply  of  water  for  the  extinguishment  of  fires,  and 
to  levy  a  tax  to  defray  the  expense,  a  water  com. 
pany  having  contracted  to  indemnify  them  against 
all  actions  which  might  be  brought  against;  the  city 
for  misfeasance  or  neglect  on  the  part  of  such  com- 
pany,  it  was  held  that  the  city  was  not  liable  f  or- 
damages  occasioned  by  the  inadequate  water  sup- 
ply. 

The  same  doctrine  is  established  In  Brinkmeyer 
V.  EyansviUe,  29  Ind.  187,  where  the  city  was  sued 
for  damages  occasioned  by  the  failure  to  extin- 
guish a  fire  through  the  non-supply  of  water  and 
defective  fire  apparatus.  In  the  above  case  it  Is 
stated  that  a  contrary  decision  would  result  in 
making  them  Insurers  against  fire,  reason  and  the 
soundest  pubUc  pohcy  forbidding  such  a  liablll^ 
being  Imposed. 

Again,  In  Patch  v.  Covington,  17  R  Mon.  722, 68 
Am.  Dec.  186,  where  the  city  was  sued  for  neglect 
In  keeping  the  pubUc  water  systems  in  repair* 
whereby  the  fire  spread  to  plaintiff^  house. 

Where  tbe  city  was  sued  for  damages  occasioned 
by  reason  of  its  neglect  in  maintaining  a  hydrant 
by  which  the  fire  might  have  been  extinguished, 
the  City  Act  of  1864,  chapter  104,  section  3,  author- 
izing the  city  to  make  and  maintain  reservoirs  and, 
public  hydrants  in  such  places  as  may  be  deemed 
proper,  to  be  maintained  and  erected  by  the  city* 
for  the  public  benefit  without  pecuniary  compen^ 
satlon  or  emolument.  It  was  held  that  the  city  dldi 


See  also  24  L.  R.  A.  2B7;  28  L.  R.  A.  632;  30  L.  R  A.  660;  36  L.  R  A.  535;  46 
L.  R  A.  613. 
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akme.  And  so,  fho  contract  having  been  made 
in  part  for  pluintilTs  beoeQtand  on  bia  behalf, 
he  has  a  light  of  action. 

JBogen  ▼.  Gasnell^  58  Mo.  589;  Meyfr  y.  Low- 
dl  44  Mo.  328;  Pitzgeraid  7.  Barker,  70  Mo. 
185;  ifti/iA;  of  liisaouH  v.  Benoisi,  10  Mo.  519; 
iS^S^  y.  QomeU,  51  Mo.  566;  iStoto  y.  Laclede 
Gaetight  Oo.  102  Mo.  472. 

One  of  the  ordinances  pleaded  proyided  that 
"should  said  water  company,  from  lack  of  wa- 
ter supply  or  any  other  cause,  except  provi- 
dential or  unavoidable  accident,  fail  to  furnish 
a  reasonable  or  adequate  supply  of  water  to  ex- 
tinguish any  fire,  then  it  shall  be  liable  for  all 
damaires  occasioned  by  such  fire  or  ne^Iecf 
Defendant  having  failed  to  fulfill  this  impor- 
tant provision  in  the  contract,  as  shown  by  the 
allegations  of  the  petition,  it  became  and  u  lia- 
ble to  the  plain ti£F  for  the  damages  he  sus- 
tained by  reason  of  defendant's  failure  and  neg- 

Padueah  Lumber  Co.  y .  Ptiducah  Water  Sup- 
Viy  Gt?.  7  Jj.  R.  A.  77,  89  Ky.  340;  Duncan  v. 
Owensboro  Water  Co,  12  Ky.  L.  Rep.  35;  Ma/r- 
hel  V.  Wettern  U.  TeUg.  Co,  19  Mo.  App.  80; 
Lampert  Y.Laclede  QaUight  CS?.  14 Mo. App. 376. 

Mr.  R«  L.  Teaser,  for  respondent: 

The  appellant  was  not  a  party  to  the  con- 
tract sued  on  and  sustained  no  relation  of  priv- 
ity to  either  of  the  contracting  parties. 

Therefore  he  cannot  maintain  an  action  up- 
on the  contract,  and  the  judgment  of  the  trial 
court  should  be  aCBrmed. 

Vro^iman  y.  Turner,  69  N.  Y.  280,  25  Am. 
Rep.  195;  Woodland  Y.  Newhall,  3  Fed.  Rep. 
434;  Kaneae  City  v.  aConnell,  99  Mo.  857. 


The  payment  of  a  tax  levied  by  the  town  of 
Trenton  for  the  purpose  of  paying  its  hydrant 
rental  to  the  water  company  does  not  create  a 
privity  of  contract,  so  as  to  authorize  the  ap^ 
nellant  to  sue 

Becker  y.  Keokuk  Water ^Worki,  79  Iowa» 
419. 

The  appellant's  right  of  recovery  upon  simi- 
lar contracts  to  the  one  pleaded  has  been  de- 
nied. 

Phcsnix  Im,  Co,  t.  Trenton  Water  Co,  49 
Mo.  App.  118;  Daffie  y.  Clinton  Water  Works 
Co,  54  Iowa.  59,  87  Am.  Rep.  185;  Becker  y. 
Keokuk  Water  Works,  supra;  Nickerson  t. 
Bridgeport  Hydraulic  Co.  46  Conn.  24,  88  Am. 
Rep.  1;  Ferris  Y,  Canon  Water  Co,  16Nev.  44» 
40  Am.  Rep.  485;  Atkinson  y.  Newcastle  db 
Gateshead  Water  Co,  L.  R.  2  Exch.  Div.  441; 
Fowler  v.  Alliens  City  Water  Works  Co.  88  Ga. 
219. 

Brace*  t/.,  deliyered  the  opinion  of  fho 

court; 

This  is  an  appeal  from  the  judgment  of 
the  circuit  court  of  Grundy  county,  sustain- 
ing a  demurrer  to  the  plaintiff's  petition,  the 
material  allegations  of  which  are,  in  sub- 
stance, as  follows:  That  the  plaintiff  is  a 
resident  citizen  and  taxpayer  of  the  town  of 
Trenton  in  said  county,  and  the  owner  of  a 
large  amount  of  yaluable  property  within  the 
corporate  limits  of  said  town,  subject  to  taxa- 
tion for  ordinary  purposes,  and  to  a  speciat 
tax  of  five  mills  on  the  dollar  annually  for 
the  purpose  of  discharging  the  obligations  of 
said  town  to  the  defendi^t  on  the  contract 


Dot,  by  accept Intf  the  statute  and  buildlnir  such 
works,  enter  into  any  oca  tract  witb,  or  assume  any 
liability  to.  the  owners  of  property,  to  furnish 
means  or  water  for  the  extinguishment  of  fires 
noon  which  an  action  could  be  maiataiued.  Tainter 
▼.  Worcester,  123  Mass.  811, 25  Am.  Rep.  00.  In  this 
ease  the  owner  of  the  property  had  failed  to  pay 
hte  water  rates,  and  the  water  had  been  out  off. 

Id  Heller  v.  Bed  alia.  S8  Mo.  150,  14  Am.  Bep.  444, 
the  defendant  by  ordinance,  established  and  regu- 
lated the  fire  department  and  was  sued  for  dam- 
ases  occasioned  by  a  flre,  which  it  was  alleged  might 
ha^e  been  extinguished  by  proper  exertion  on  the 
part  of  the  officers  of  the  department.  The  court 
held  that  It  was  not  the  Intention  of  the  legislature 
to  conferring  power  on  the  city  to  establish  a  fire 
department,  to  render  it  responsible  as  an  insurer 
againat  fire. 

The  doctrfne  of  respondeat  suifierior  does  not  ap- 
ply to  such  a  case.  Heller  v.  Sedalia,  mipra. 

In  Wheeler  v.  CincinnatU  10  Ohio  St.  10,  2  Am. 
Rep.  368,  it  was  held  that  the  powers  conferred  by 
Ratute  upon  municipal  corporations  with  respect 
to  the  establishment  and  organization  of  Are  com- 
panies were  leglslatiye  and  governmental,  and 
that  the  extent  and  manner  of  their  exercise  with- 
in the  sphere  prescribed  by  statute  were  neoes- 
nrily  to  be  determined  by  the  judgment  and  dis- 
cretion of  the  proper  municipal  authorities,  and 
for  any  defect  in  the  execution  of  such  powers  the 
eorporatlons  were  not  liable  to  individuals. 

The  flttme  conclusion  was  reached  by  the  court  In 
Springfield  Fire  ft  Marine  Ins.  Go.  v.  Keesevllle,  6 
Misc.  233,  the  court  holding  that  such  failure  did 
not  give  ground  of  action  to  either  the  insurer  or 
insured. 

In  Grant  ▼.  Erie,  60  Pa.  420, 8  Am.  Rep.  272,  power 
was  giren  to  the  city  to  make  and  establish  a  sulB- 
€4eat  number  of  reservoirs  to  supply  water  in  case 
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of  fire:  the  reservoirs  established  thereunder,  hav- 
ing fallen  into  decay  through  want  of  repair,  be- 
came leaky  and  Insufficient  for  the  purposes  for 
which  constructed.  The  court  held  in  an  action 
against  the  city  to  recover  damages  oocasioned  by 
a  fire  upon  the  plaintiff^  premises,  that  the  dtj 
was  not  liable,  its  powers  being  discretionary. 

In  the  above  caiie,  however,  the  oourt^s  decision 
was  based  upon  the  fact  of  the  duty  imposed  being 
discretionary,  and  it  was  intimated  that  if  the 
duty  were  an  Imposed  one,  the  negligence  of  the 
city  might  have  constituted  a  good  cause  of  action* 

Where  the  action  was  against  the  corporation 
for  damages  occasioned  by  fire,  by  reason  of  the 
failure  to  keep  the  water  pipes,  hvdrants,  anA 
fixtures  In  repair  so  as  to  furnish  a  sufficient  sup- 
ply of  water  for  which  the  plaintiff  paid  taxes,  the 
defendant  was  held  not  liable,  the  duty  imposed 
being  a  discretionary  one  and  not  purely  minis- 
terial in  its  character.  Blaok  y.  Oolumbla,  19  8. 0» 
412.  46  Am.  Rep.  786. 

In  Mendel  v.  Wheeling,  28  W.  Ya.  263. 67  Am.  Rep. 
666,  it  was  stated  that  no  duty  was  imposed  upon 
the  city,  even  though  It  imposed  a  tax  for  water 
and  owned  its  own  waterworks,  public  policy  for- 
bidding such  an  action. 

The  damage  must  be  the  direct  or  the  proximate 
and  natural  consequence  of  the  defendant's  acts. 
Patch  T.  Covington,  17  B.  Mon.  722, 66  Am.  Dec.  1B6; 
OU  Creek  ft  A.  R.  R.  Co.  v.  Keighron,  74  Pa.  816. 

The  damages  must  be  the  result  of  the  proximate 
cause  of  the  injury,  and  are  a  question  for  the  Jury* 
and  not  one  of  legal  knowledge  or  science.  MiU 
waukee  ft  St.  P.  B.  Co.  v.  EleUogg,  04  U.  8. 400, 24  L» 
ed.28a. 

II.  ZfloMIttv  of  the  voater  eomvanv* 

The  genera]  doctrine  dedudble  from  all  optnlom 
Is,  that  the  waterworks  company  la  not  liable  for 


See  also  20  L.  R.  A.  743. 
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sned  on  herein,  all  of  which  he  has  regularly 
and  promptly  paid.  That  by  a  oonti-act  en- 
tered into,  by  ordinances,  between  the  town 
of  Trenton  and  the  defendant,  the  said  de- 
fendant (in  consideration  of  the  franchise 
granted  it,  and  the  privilege  of  collecting; 
certain  water  rates  from  its  citizens,  and  of 
the  sum  of  $2,000  to  be  paid  annually  bv  the 
town,  to  be  raised  by  an  annual  tax  of  five 
mills,  as  aforesaid,  all  of  which  the  defend- 
ant has  received  and  enjoyed)  promised  and 
agreed  with  said  town  to  furnish,  at  all 
times,  an  adequate  supply  of  good,  clear,  and 
wholesome  water,  for  tire  and  other  purposes, 
for  public  and  private  use,  under  such  a 
pressure  as  to  have  the  power  to  throw,  at  all 
times,  six  streams  of  water  through  50  feet 
of  2|  inch  rubber  hose  and  1-inch  rin^  nuz- 
sle,  80  feet  high,  in  the  business  portion  of 
the  town,  and  to  throw  at  least  two  effective 
streams  at  any  one  time  in  any  other  part  of 
the  town  accessible  from  the  mains;  and 
further  agreed  that,  **  should  said  water  com- 
pany, from  lack  of  water  supply,  or  any 
other  cause  except  providential  or  unavoid- 
able accident,  fail  to  furnish  a  reasonable  or 
adequate  supply  of  water  to  extinguish  any 
fire,  then  it  shall  be  liable  for  all  damages 
occasioned  by  such  fire  or  neglect.**  That 
on  the  24th  of  March,  1889,  plaintiff's  dwell- 
ing house  in  said  town,  with  the  household 
«nd  kitdien  furniture  and  wearing  apparel 
therein  contained,  all  of  the  value  of  $8,700, 
was  destroyed  by  fire.  That  said  house  was 
•close  to  the  main  of  defendant,  and  situated 
■At  a  place  where,  in  the  event  a  fire  should 


there  occur,  it  was  the  duty  of  defendant, 
under  said  contract,  to  furnish  an  adequate 
supply  of  water,  with  force  and  power  suf- 
ficient to  extinguish  such  fire :  which  the  de- 
fendant, without  any  providential  or  un- 
avoidable accident,  failed  to  do,  and  bv 
reason  of  such  failure  plaintiff^s  property 
was  destroyed,  to  his  damage  in  the  sum  of 
$8,700. 

It  is  well-established  law  in  this  state,  by 
a  line  of  decisions  extending  from  the  year 
1847  to  the  present  date,  **  that  a  person  for 
whose  benetit  an  express  promise  is  made  in 
a  valid  contract  between  others  may  maintain 
an  action  upon  it  in  his  own  name."  Ellis 
V.  ffarruan,  104  Mo.  270;  State  v.  Laclede 
OaS' Light  Go,  102  Mo.  472;  Fitzgerald  v. 
Barker,  70  Mo.  685 ;  Bogeri  v.  Gomell,  58  Mo. 
589,  51  Mo.  466 ;  Mej/er  v.  I/>u>eU,  44  Mo.  328 ; 
Rrtbbins  V.  AyreSy  10  Mo.  539,  47  Am.  Dec. 
125 ;  Bank  of  Missouri  v.  Benoist,  10  Mo.  521. 
And  such  is  now  the  prevailing  doctrine  in 
America,  by  the  great  weight  of  authority. 
8  Am.  <&  Eng.  Encyclop.  Law,  p.  863,  note 
S» 

This  doctrine,  originally  an  exception  to 
the  rule  that  no  claim  can  be  sued  upon  con- 
tractually unless  it  is  a  contract  between  tlie 
parties  to  the  suit,  has  become  so  general  and 
far-reaching  in  its  consequences  as  to  have 
ceased  to  be  simply  an  exception,  but  is  rec- 
ognized, within  certain  limitations,  as  au 
affirmative  rule.  The  foregoing  cases  from 
this  court  are  in  harmony  with  the  rule  as 
laid  down  in  Lawrence  v.  Fox,  20  N.  Y.  268, 
that  ''an  action  lies  on  a  promise  made  by 


the  inadequate  supply  of  water  for  fire  purposes, 
UDder  a  contract  with  a  city  or  oorporatioa  to  [ur- 
nish  water  lor  the  extlncniiehment  of  fire,  there 
beinjr  no  privity  of  ooDtract  between  the  company 
aad  the  property  owner.  ' 

This  has  been  held  to  be  the  case,  even  thougrh 
the  water  company  may  have  agreed  with  the  city 
or  corporation  to  indemnify  it  a^rainst  ail  claims 
made  by  or  on  behalf  of  any  citizen  or  resident, 
and  may  have  stipulated  that  the  action  might  be 
brought  in  the  property  owoer^s  own  name.  Mote 
V.  Cherry  vale  Water  ft  Mfg.  Co.  infra. 

If  a  city  is  not  liable  to  its  citizens  or  residents, 
the  water  company  is  not  liable  to  such  citizens  or 
residents  upon  a  contract  between  Itself  and  the 
city,  the  contract  in  such  a  case  being  between  the 
city  and  the  water  company  only.  Mott  v.  Cherry- 
vale  Water  ft  Mfg.  Co.  16  L.  R.  A.  876,48  Kan.  15. 

The  mere  fact  that  the  plaintiff,  a  stranger  to  the 
contract,  may  find  benefit  therefrom  for  the  pro- 
tection of  his  property  in  common  with  all  other 
persons  whose  property  is  similarly  situated,  does 
not  make  him  a  pai-ty  to  the  contract  or  create 
privity  between  himself  and  such  company  (Davis 
V.  Clinton  Water  Works  Co.  64  Iowa,  69, 87  Am.  Hep. 
185);  no  privity  or  obligation  or  duty  owing  to  him 
giving  a  legal  or  equitable  claim  to  the  promisee, 
or  an  equivalent  from  him  personally  being  shown. 
Ferris  v.  Carson  Water  Co.  16  Nev.  44, 40  Am.  Bep] 
486. 

Privity  of  oontraot  must  exist  between  the  par- 
ties to  an  action  upon  the  contract.  Davis  v.  Clin- 
ton Water  Works  Co.  nwpra. 

One  who  is  not  a  party  to  a  contract  cannot  sue 
in  respect  to  a  breach  of  duty  arising  out  of  such 
contract.   Marvin  Safe  Co.  v.  Ward.  46  N.  J.  L.  19. 

The  contracting  parties  control  all  interests  and 
are  entitled  to  all  rights  secured  by  the  con  tract. 
Davis  V.  Clinton  Water  Works  Co.  supra. 

2{  L.  R.A. 


In  order  to  entitle  a  person  to  an  action  against 
one  performing  the  service  or  doing  work  undei  a 
contract  made  with  another  person,  it  must  be 
shown  that  the  duty  or  liability  arose  independent 
of  contract.    Marvio  Safe  Co.  v.  Ward,  supna. 

There  would  be  no  certain  limit  to  the  number 
and  character  of  acftions,  if  mere  strangers  might 
enforce  the  contract  by  action.  Davis  v.  Clinton 
Water  Works  Co.  mvpra. 

The  mere  fact  that  a  city  levies  and  ooUeotsa  tax 
to  be  paid  to  a  water  company  does  not  create  any 
privity  of  Interest  between  the  water  company  and 
a  citizen  or  resident  of  the  city.  Mott  v.  Cherry- 
vale  Water  &  Mfg.  Co.  supra. 

In  making  such  a  contract,  the  city  discharges 
one  of  Its  duties  for  which  it  was  crt>atcd,  and  in 
raising  the  required  money  it  only  provides  the 
consideration  due  from  it  by  virtue  of  the  contract. 
lidd. 

The  law  which  authorizes  cities  to  contract  with 
individuals  and  companies  for  the  buUding  and 
operating  of  waterworks  confers  no  powers  upon 
a  city  to  make  a  oontraot  of  indemnity  for  the  in- 
dividual benefit  of  a  citizen  or  resident  of  the  dty, 
for  the  breach  of  which  he  can  maintain  an  action 
in  his  own  name.    VHaL 

In  Nickerson  v.  Bridgeport  Hydraulic  Go.,  46 
Conn.  24, 38  Am.  Rep.  1,  it  was  alleged  that  the  de- 
fendants had  contracted  with  the  city  for  the  sup- 
ply of  water  for  domestic  use  and  the  extinguish- 
ment of  fires,  and  that  it  was  therefore  their  duty 
to  keep  an  abundant  supply  for  such  purposes,  al- 
though nothing  appeared  showing  predaely  what 
the  contract  was,  no  terms  or  conditions  being 
stated.  The  court  held  that  an  allegation  of  duty 
was  not  sufficient;  facts  sufficient  to  create  the  duty 
or  obligation  must  be  alleged  and  that  there  was  no 
contract  relation  between  the  defendants  and  the 
plalntifftB,  and  consequently  no  duty  wbieh  oould 
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the  defemlant  upon  rtMd  conslderatfon  to  a 
third  person,  aUhou/icli  the  plaintiff  waa  not 
privy  to  the  oonsiderntlon.    Such  promise  is 
to  be  deemed  made  to  tlie  plaintiff,  if  adopted 
tnr  him,  though  he  was  not  a  party  nor  cog- 
nizant of  it  when  made."    Meyer  ▼.  LoxteU, 
supra^     ''It  is  not  every  promise,  however, 
made  by  one  to  another  from  the  performance 
of  T^hich  a  benefit  may  ensue  to  a  third, 
which  gives  a  right  of  action  to  such  third 
person,  he  being  neither  privy  to  the  con- 
tract nor  to  the  consideration.     The  contract 
must  be  made  for  his  benefit  as  its  object, 
and    he  must  be  the  party  intended  to  be 
benefited."    8inu(m  v.  Bnmm,  68  N.  Y.  856 ; 
Vroaman  v.  Turner  (1877).  69  N.  Y.  380.  35 
Am.   Rep.  105 ;  Wright  v.  Terry,  38  Fla.  160 ; 
AvstinY,  Seligman,  18  Fed.  Rep.  519;  ^ur^^ 
▼.    lAMTkin,  86  Kan.  346,  59  Am.  Rep.  541, 
and  cases  cited.    In  other  words,   ''the  rule 
is  not  so  far  extended  as  to  give  to  a  third 
person,  who  is  only  indirectly  and  incident- 
ally benefited  by  the  contract,  the  right  to 
sue  upon  it."    But  ''the  name  of  the  person 
to  be* benefited  by  the  contract  need  not  t)e 
l^iven,    if  he  is  otherwise  sufficiently  de- 
scribed or  designated.    Indeed,  he  may  be 
one  of  a  class  of  persons,  if  the  class  is  suf- 
ficiently described  or  designated."    BurUm 
▼.   Ijarkin^  sunra;  Johannes    v.   Phenix  /n«. 
Co,  €f  Brooklyn,  Ji.   J.  66  Wis.  50,  57  Am. 
Rep.  348. 

In  the  opinion  delivered  by  Allen  «/.,  in 
Vrooman  v.  Turner,  supra,  it  was  said : 
"Judges  have  differed  as  to  the  principle 
upon  which  Lawrence   v.  Fox  and  kindred 


cases  rest,  but,  in  every  csAe  in  which  an 
action  hHS  been  sustAiued,  there  Iihs  been  a 
debt  or  duty  owing  by  the  promisor  to  the 
party  clainiing  to'  sue  upon  the  promise. 
Whether  the  decisions  rest  upon  the  doctrine 
of  agency,  the  promisee  being  reeanled  as 
the  a^ent  of  the  third  party  who,  by  bring- 
ing his  action,  adopts  Lis  acts,  or  upon  the 
doctrine  of  a  trust,  the  promisor  being  re* 
garded  as  having  secured  money  or  other 
thin^  for  the  third  party,  is  not  materiaU 
In  either  case  there  must  be  a  legal  right* 
founded  upon  some  obligation  of  the  prom- 
isee, in  the  third  party,  to  adopt  and  claim 
the  promise  as  made  for  his  benefit. "  An  ex- 
amination of  very  many  cases  decided  before 
and  since  it  waa  so  held  in  that  case  satisfies 
us  that  the  rule  has  been  confined  to  such 
cases  in  this  state,  as  well  as  elsewhere,  and 
upon  that  principle  when  this  case  was  b6« 
fore  the  Kansas  City  court  of  appeals  in  an 
action  by  another  party.  Phcsnix  Ins,  Co.  v. 
Trenton  Water  Co,  43  Mo.  App.  118.  It  was, 
in  effect,  held  that  the  plaintiff  had  no  cause 
of  action  against  the  water  company,  because 
the  town  of  Trenton  was  under  no  obliga« 
tion  to  the  plaintiff  to  furnish  an  adequate 
supply  of  water  and  power  to  extinguish  the 
fire  by  which  the  premises  were  consumed ; 
and  in  support  of  its  position  the  following 
additional  cases  were  cited :  Davis  v,  Clinton 
Water  Works  Co,  54  Iowa,  59,  87  Am.  Hep. 
185;  Nickerson  v.  Bridgeport  Hydraulic  Vo, 
46  Conn.  34.  83  Am.  Rep.  1 ;  Ferris  v.  Car- 
son Water  Co,  16  Nev.  44,  40  Am.  Rep.  485 ; 
TowUr  T.  Athens  City  Water  Works  Co,  88 


bemade  the  bads  of  a  lefral  olaim.  In  the  above 
ease,  bowever,  tbere  was  an  entire  abnenoe  of  alle- 
gmtioiM  coiner  to  show  a  subsisting  oontraot  of  the 
defendants  with  the  city,  maoh  lees  with  the  plalni- 
tiSiB,  out  of  wbtob  a  duty  oould  arise. 

Id  Fowler  v.  Athens  City  Water  Works  Oo.,  88  Oa. 
210,  m.  oontraot  entered  Into  between  the  dty  and 
■DOtber  Darty  for  the  supply  at  aU  times*  for  valu- 
able consideration,  of  all  the  water  neocwary  for 
fire  purposes,  and  to  entablish  hydrants  with  a 
ffuarsotee  of  suffloient  pleasure  to  throw  from  any 
of  these  at  all  times  live  streams  of  water  to  the 
heifrbt  of  slzty-flve  feet,  was  transferred  by  the 
oootractor  to  the  defendant  who  was  sued  for  dam- 
ages oocasioned  by  a  flre  on  plalntilPB  premises, 
the  water  supply  not  being  of  sulBclent  pressure 
to  extinguish  it  whereby  the  flre  spread.  The  court 
heid,  the  case  not  being  haned  upon  a  statutory 
duty,  bat  solely  upon  the  failure  to  oomply  with 
the  oontraot  made  with  the  municipality,  that  the 
defendant  was  not  liable  there  being  no  privity  be- 
tween him  and  the  plaintiff,  and  further  that  he 
was  not  liable  In  tort,  there  being  no  legal  oom- 
maoid  by  statnte  or  express  Jaw  superadded  to  the 


Where  the  defendants  oontraot  to  supply  water 
to  be  used  by  the  dty  for  the  extinguishment  of 
Area,  was  embodied  in  an  ordinance  passed  by  the 
cttv  autboriring  the  establishment  of  waterworks 
providing  for  compensation,  the  only  parties  to 
sooh  contract  being  the  city  and  the  defendant,  it 
held  In  an  action  by  the  plaintiff  to  recover 
i  occasioned  by  a  flre,  the  necessary  supply 
of  water  not  being  furnished  through  detective 
maohlnery,  and  the  negligence  of  the  defendant's 
Krvaota,  that  there  was  no  liability,  no  privity  of 
oontraot  existing.  Davis  v.  Clinton  Water  Works 
CO.  M  Iowa«  60,87  Am.  Rep.  18S. 

In  Becker  r.  Keokuk  Waterworks,  79  Iowa,  419, 
33  L.  R.  A. 


the  same  conclusion  Is  reached,  although  It  was 
oontended  that  the  case  differed  from  that  of  Da  via 
V.  Clinton  Water  Works  Co.,  stipra,  a  special  fund 
being  raised  by  the  city  to  pay  for  a  suffloient  sup- 
ply of  water  for  use  in  case  of  fires,  to  which  fund 
plaintiff  contributed,  toe  court  holding  that  tho 
mere  fact  of  the  oity^  levying  and  collecting  a  tax 
to  pay  the  defendant  created  no  privity  of  interesa 
between  the  defendant  and  the  taxpayers. 

Section  18  of  the  Ordinance  in  question  provided 
**t]uit  said  company  shall  be  liable  for  all  injuries 
to  persons  or  property  caused  by  the  negligence* 
mismanagement,  or  fault  of  itself,  or  its  employes* 
while  engaiied  in  the  construction  or  operation  of 
said  works,**  and  in  dealing  with  this  section,  the 
court  held  that  the  powers  of  corporations  were  to 
be  strictly  oonstrued,  the  law  which  authorises 
them  to  contract  for  the  building  and  operation  of 
waterworks  conferring  no  power  to  make  a  con* 
tract  of  mdemnity  for  the  Individual  benefit  of  the 
taxpayer,  for  the  breach  of  which  the  latter  could 
maintain  action  in  his  own  name.  Becker  v.  Keo- 
kuk Waterworks,  supra. 

In  construing  the  above  section,  the  court  held 
it  referred  only  to  Injuries  for  which  the  city  would 
have  been  liable  if  caused  by  negligence,  misman- 
agement, or  fault  on  Its  own  part.   Ibid, 

Where  by  the  terms  of  a  city  ordinance  it  was 
the  duty  of  the  water  company  to  furnish  water  of 
a  certain  pressure  after  a  fire  alarm,  and  a  certain 
pressure  during  the  flre,  suflident  for  fire  protec- 
tion, the  pressure  to  be  determined  by  the  register 
in  the  engine  house,  and  such  company  undertook 
by  the  terms  of  the  ordinance  to  pay  all  damages 
that  might  aocrue  to  any  citizen  of  the  dty  by 
reason  of  a  failure  to  supply  a  suffloient  amount 
of  watpr,  or  a  failure  to  supply  the  tame  at  the 
proper  time,  or  by  reason  of  any  negligence  on  Its 
part,  and  the  action  was  brought  for  a  failure  to 
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4H.  219 ;  and  Atkinson  y.  NeweoBtU  d  Oates- 
head  Water  Co,  L.  R.  2  Ezch.  Div.  441. 

The  last  of  these  cases  is  not  in  point, 
«ince  the  action  in  that  case  was  for  the  breach 
of  a  public  statutory  duty,  and  the  court 
held  tnat  the  action  would  not  lie,  because 
the  statute  eave  no  right  of  action  to  the 
plaintiff.  'Ae  cause  of  action  in  each  of  the 
other  cases  was  for  a  breach  of  duty  which 
it  was  alleged  the  defendants  owed  the  plain- 
tiff under  a  contract  with  the  city,  to  which 
the  plaintiff  was  not  a  party,  whereby  they 
agreed  to  furnish  an  adequate  supply  of 
water  and  power  to  extin/niish  fires  in  the 
town  or  city ;  to  which  it  was  replied  in  the 
Connecticut  case  (decided  in  1878)  :  **  What- 
eyer  benefit  the  plaintiffs  could  haye  derived 
from  the  water  would  haye  come  from  the 
oity,  through  its  fire  department.  The  most 
that  can  be  said  is  that  the  defendants  were 
under  obligation  to  the  city  to  supply  the 


hydrants  with  water.  The  city  owed  a  pub- 
lic duty  to  plaintiffs  to  extinguish  their  fire. 
The  hydrants  were  not  supplied  with  water, 
and  so  the  city  was  unable  to  perform  its 
duty.  We  think  it  is  clear  there  was  no 
contract  relation  between  the  defendants  and 
the  plaintiffs,  and  conseouently  no  duty 
which  can  be  the  basis  of  a  legal  claim."  In 
the  Iowa  case  (decided  in  1^)  it  was  re- 
plied: "The  city,  in  the  exercise  of  its 
lawful  authority  to  protect  the  property  of 
the  people,  may  cause  water  to  be  supplied 
for  extinguishing  fires,  and  for  other  objects 
demanded  by  the  wants  of  the  people.  In 
the  exercise  of  this  authority  it  contracts 
with  defendant  to  supply  the  water  demanded 
for  these  purposes.  ...  It  cannot  be 
claimed  that  the  agents  or  officers  of  the  city 
employed  by  the  municipal  government  to 
supply  water,  improve  the  streets,  or  main- 
tain good  order  are  liable  to  a  citizen  for  loss 


famteh  the  water  of  such  pressure,  whereby  the 
plaintifls  sustained  damage,  the  court  held,  there 
betner  no  alleffatloo  that  tbe  plalntHT  was  a  tax- 
payer or  ever  paid  taxes,  that  tiiere  was  no  privity 
of  contraot  between  the  cittzens,  the  plaintiff,  and 
taoh  oompuDy,  as  would  enable  him  to  maintain  an 
action  for  the  injury  sustained  throuirh  the  lire, 
and  caused  by  the  failure  of  the  water  company  to 
perform  the  contract.  Mott  v.  Cherryvale  Water 
*  Mfff.Co.l5L.B.  A.873,  48  Kan.  16. 

In  Metallic  OompressiOD  Casting  Co.  v.  Fitohburg 
B.  Co.,  109  Mass.  277,  12  Am.  Rep.  689,  the  defend- 
ants were  sued  for  negligently  severing  a  hose  laid 
across  their  track,  thereby  cutting  off  the  supply 
of  water  from  a  fire  which  was  coDSuming  tbe 
plaintiff's  factory  and  causing  the  destruction  of 
the  building  and  its  contents.  The  court  held  such 
interference  tortiouq,  the  firemen  having  a  right 
at  common  law  to  lay  the  hose  over  the  road,  and 
the  mere  fact  of  their  being  volunteers  made  no 
difference,  the  severaoce  of  tbe  hose  being  a  prox- 
imate cause  of  tbe  plaiutiff*s  injury. 

In  Eaton  v.  Fairbury  Waterworks  Go.  (Neb.)  21 
L.  R.  A.  668,  where  the  defendants,  under  the  pro- 
visions of  the  city  ordinance,  were  to  keep  all  fire 
hydrants  supplied  with  water  for  instant  service 
and  in  good  order  and  efficiency,  the  payment  being 
provided  for  by  tbe  levying  of  a  tax,  the  loss  by  the 
plaintiff  was  alleged  to  be  caused  by  their  negli- 
gence and  failhre  to  so  provide  the  hydrants  with 
water.  The  court  held,  no  mention  of  or  reference 
to  plaintiff,  or  any  class  of  oitiaena  or  taxpayers 
being  embodied  in  the  contract,  that  tbe  defend- 
ants were  not  liable  by  reason  of  the  assumption 
of  certain  functions  which  might  properly  be  as- 
sumed by  tbe  municipal  corporation,  inasmuch  as 
the  municipality  itself  could  not  be  liable  under 
the  circumstances,  and  no  privity  of  contract  was 
established. 

In  Ferris  v.  Carson  Water  Co.,  16  Nev.  44, 40  Am. 
Bop.  486,  tbe  defendant  was  held  not  liable  to  the 
plaintiff  for  the  insufficiency  of  the  water  supply 
furnished  by  it  under  a  contract  with  the  dty. 

In  Foster  v.  Lookout  Waterworks  Co.,  8  Lea,  42, 
It  was  held  that  neither  the  company  nor  the  city 
was  liable  for  an  insufficient  supply  of  water,  ow- 
ing to  tlie  non-repair  of  pipes,  no  privity  of  con- 
traot existing  with  the  plaintiff. 

In  Atkinson  v.  New  Castle  ft  Gateshead  Water 
Oo.,  L.  R.  2  Bxch.  Div.  441,  46  L.  J.  Q.  a  776,  86  L. 
T.  N.  8. 701.  26  Week.  Rep.  794,  it  was  held  that  a 
mere  breach  of  a  statutory  public  duty  against  any 
cause  of  action,  whether  the  right  of  actiou  be  or 
be  not  given,  must  depend  upon  the  object  and 
language  of  the  statute. 

Where  tbe  statute  bound  the  company  to  main- 
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tain  fire  plugs  to  furnish  sufficient  supply  of  water 
to  keep  pipes  charged  with  water  of  a  0(>rtaf  n 
pressure,  for  use  in  case  of  fire  without  compensa- 
tion, and  imposed  a  fine  in  case  of  neglect,  the 
court  held  that  the  defendants  were  not  liable  for 
the  insufficient  supply  of  water  at  the  fire.  Atkin- 
son V.  New  Castle  ft  Gateshead  Water  Co.  tuvra. 

A  contrary  doctrine  would  seem  to  be  held  in 
Paducah  Lumber  Co.  v.  Paducah  Water  Supply 
COm  infra^  but  it  will  be  observed  that  in  that  case 
there  was  an  express  contract  between  the  lumber 
company  and  the  water  supply  company,  by  whicb. 
in  consideration  for  tbe  rent  paid  for  the  use  of 
two  hydrants  upon  tbe  lumber  company's  own  lot, 
the  water  was  agreed  to  be  furnished  directly  to 
such  company. 

A  city  having  power  by  its  charter  to  contract 
for  the  construction  of  waterworks,  and  operuUnjr 
of  tbe  same,  such  contract  is  made  for  the  personal 
benefit  of  the  inhabitants  within  the  limits  of  such 
corporation.  Paducah  Lumber  Co.  v.  Paducah 
Water  Supply  Co.  7  L.  R.  A.  77,  88  Ky.  340. 

In  Paducah  Lumber  Co.  v.  Paducah  Water  Sup- 
ply Co.,  supra,  it  is  stated  that  if  tbe  city  had  power 
to  make  the  contract  as  well  for  tbe  personal  ben- 
efit of  its  several  inhabitants  as  for  purely  munici> 
pal  purpones,  and  did  so  make  it,  tbe  plaintiff  beiDg- 
the  real  party  in  interest  because  owner  of  the 
property  destroyed,  had  the  right  to  prosecute  in 
its  own  name  if  maintainable  at  all,  and  that  the 
city  was  not  a  necessary  party  Its  interest  or  Injury 
being  distinct  if  not  remote.  Section  IB  of  the 
Kentucky  Civil  Code  provides  that  the  action  must 
be  prosecuted  in  the  name  of  the  real  party  in  In- 
terest. 

Where  tbe  contract  to  supply  thedty  with  water 
provided  that  the  contractor  should  be  exempt 
from  damages  occasioned  by  the  temporary  shut- 
ting off  of  the  water  in  case  of  repairs,  it  was  held 
that  no  excuse  being  provided  they  were  stiU  liable 
for  damages  by  fire,  occasioned  by  the  non««upply 
of  the  necessary  amount  of  water;  and  the  inser- 
tion of  a  provision  relieving  the  city  from  liability 
for  rent  was  no  release  so  far  as  the  contractor 
was  concerned.  Paducah  Lumber  Co.  ▼.  Paducah 
Water  Supply  Co.  tuvra. 

In  such  cases  the  Inquiry  is  whether,  considering 
the  purpose,  character,  and  capacity  of  the  works, 
and  the  attending  circumstances  and  agendea,  the 
fire  could  and  would  have  been  prevented  or  ex- 
tinguished if  such  company  had  performed  its 
contract.    Ihid, 

In  Duncan  v;  Owensboro  Water  Co.  decided  in 
the  court  of  appeals  of  Kentucky,  December  10, 
1889,  12  Ky.  L.  Rep.  85,  the  doctrine  established  la 
tbe  last  preceding  case  was  followed.  B.  W. 
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-or  damajce  sustained  by  reason  of  the  failure 
to  perfonii  tbeir  duties  and  obligations  in 
this  respect.  They  are  employed  by  the  city, 
and  responsible  alone  to  the  city.  The  people 
must  trust  to  the  municipal  goTemment  to 
-enforce  the  discharge  of  duties  and  obliga- 
tions by  tbe  officers  and  agents  of  that  govern- 
ment." 

In  the  Nevada  case  (decided  in  1881),  after 
-citing  69  N.  T.,  supra,  with  approval,  and 
quotinfc  therefrom,  it  was  replied:  "The 
board  cf  the  trustees  of  the  town,  in  the 
exercise  of  a  discretionary  power  conferred 
upon  them  by  the  legislature,  contracted  for 
a  supply  of  water  for  the  extinguishment  of 
fires.'  The  plaintiff,  in  common  with  the 
other  residents  of  the  town,  enjoved  the  ad- 
vantages of  this  contract.  He  had  an  in- 
direct interest  in  the  performance  of  the  con- 
tract by  the  water  company,  as  had  all  of  the 
property  holders  of  the  town ;  but  such  an 
interest  is  not  sufficient  to  constitute  the 
privity,  either  directl;^  or  by  substitution, 
which  must  exist  to  give  him  a  right  of  ac- 
tion upon  the  contract. "  In  the  Georgia  case 
(decided  in  1889),  in  an  opinion  by  Bleckley. 
Ck.  «/!,  it  was  replied:  ''The  present  case 
is  not  based  upon  the  breach  of  a  statutory 
duty,  but  solely  upon  a  failure  to  comply 
with  a  contract  made  with  the  municipal 
government  of  Athens.  To  that  contract  the 
plaintiff  was  no  party,  and  the  action  must 
fail  for  the  want  of  the  requisite  privity  be- 
tween the  parties  before  the  court.  There 
being  no  ground  for  recovery  treating  the 
action  as  one  ex  contractu,  is  it  better  founded 
treating  it  as  one  ex  delictof  We  think  not. 
The  violation  of  a  contract  entered  into  with 
the  public,  the  breach  being  by  mere  omis- 
sion or  nonfeasance,  is  no  tort,  direct  or  in- 
direct, to  the  private  property  of  an  in- 
dividual, though  he  be  a* member  of  the 
community  and  a  taxpayer  to  the  govern- 
ment. Qnless  made  so  by  the  statute,  a  city 
is  not  liable  for  failing  to  protect  the  in- 
habitants against  the  destruction  of  property 
by  fire.  Wriaht  v.  Augusta,  78  Ga.  241 ;  7 
Am.  &  Eng.  Encyclop.  Law,  p.  997  et  seg.^ 

The  case  in  hand  is  on  the  contract  made 
bv  the  water  companv  with  the  towa  of 
Trenton,  and  the  onlv  feature  that  it  presents 
that  can  take  it  out  or  the  principle  laid  down 
in  these  cases  is  that  provision  was  made 
in  this  contract  for  a  special  tax  to  be 
raised  to  provide  part  of  the  consideration  the 
WHter  companj^  was  to,  and  did,  receive,  to 
which  the  plaintiff  contributed,  and  an  ex- 
press promise  contained  in  the  contract  that 
*"  should  said  water  company,  from  lack  of 
water  supply,  or  any  other  cause  except  pro- 
▼idential  or  unavoidable  accident,  fail  to 
furnish  a  reasonable  or  adequate  supply  of 
water  to  extinguish  any  fire,  then  it  shall  bo 
liable  for  all  damages  occasioned  by  such 
fire  or  neglect ;"  the  argument  being  that  here 
is  an  express  promise  of  indemnity  in  a  con- 
tract, in  which  the  plaintiff  is  privy  to  the 
consideration  at  least.  This  argument  was 
met  by  the  supreme  court  of  Iowa  in  Becksr  v. 
Keokuk  Water  Works,  79  Iowa,  419  (decided 
in  1890 ;  probably  not  published  when  this 
-question  was  before  the  Kansas  City  court  of 
appeals),   in  the  following  manner:    **  (1) 
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The  chief  question  raised  by  the  demurrer 
was  considered  in  Davis  v.  Clinton  Water 
Works  Co,,  54  Iowa,  59.  87  Am.  Rep.  185,  and 
decided  adversely  to  che  claim  now  made  by 
plaintiff.  But  ho  contends  that  this  case 
differs  from  that  in  several  material  par- 
ticulars. In  this  case  a  special  fund  was 
raised  by  the  city  to  pay  for  a  sufficient  sup- 
ply of  water  for  use  in  case  of  fires  and  to 
that  fund  plaintiff  contributed.  It  is  said  in 
making  the  contract,  and  in  levying  and  col- 
lecting the  taxes  required  by  its  provisions, 
the  city  acted  as  a  mere  agent,  we  do  not 
think  the  fact  that  the  city  levies  and  collects 
a  tax  to  be  paid  to  defendant  creates  any 
privity  of  interest  between  defendant  and  the 
taxpayers.  In  making  the  contract  the  city 
discharged  one  of  the  duties  for  which  it  was 
created,  and  in  raising  the  rei^uired  money 
it  only  provided  the  consideration  duo  from 
it  by  virtue  of  the  contract,  it  would  hardly 
be  claimed  that  the  defendant  would  proceed 
against  a  taxpayer  in  the  first  instance  for  any 
unpaid  money  due  under  the  contract  from 
the  city.  ...  (2)  It  was  decided  in 
Vanfu)m  y.  Des  Moines,  68  Iowa,  448,  50  Am. 
Rep.  750.  that  the  city  was  not  liable  for  the 
failure  of  the  waterworks  company  to  furnish 
the  water  required  by  the  contract  to  extin- 
guish fires,  even  though  the  city  had  taken  a 
contract  from  the  company  to  protect  it  from 
liability  which  might  arise  for  malfeasance 
or  neglect  on  the  part  of  the  company.  .  .  . 
Much  stress  is  placed  by  appellant  upon  that 
part  of  section  18  which  provides  'that  said 
company  shall  be  liable  for  all  injury  to  per- 
sons or  property  caused  by  the  negligence, 
mismanagement,  or  fault  of  itself  or  its  em- 
ployes while  engaged  in  the  construction  or 
operation  of  its  works. '  Municipal  corpora- 
tions have  and  can  exercise  only  such  powers 
as  are  expressly  granted  to  them  by  law,  and 
such  incidental  ones  as  are  necessary  to  make 
those  powers  available,  and  are  essential  to 
effectuate  the  purposes  of  the  corporation ; 
and  those  powers  are  strictly  construed.  Cla/rk 
V.  Des  Moines,  19  Iowa,  212,  87  Am.  Dec. 
423 ;  MeP/i&rson  v.  Foster,  48  Iowa,  57,  28 
Am.  Rep.  215.  The  law  which  authorizes 
cities  to  contract  with  individuals  and  com- 
panies for  the  building  and  operating  of 
waterworks  confers  no  power  upon  a  city  to 
make  a  contract  of  indemnity  for  the  in- 
dividual benefit  of  a  taxpayer  for  a  breach 
of  which  he  could  maintain  an  action  in  his 
own  name." 

The  town  of  Trenton,  under  its  charter,  had 
power  to  pass  ordinances  "  to  prevent  and  ex- 
tinguish fires"  (Laws  1856,  p.  858),  and,  as 
incident  thereto,  power  to  contract  for  a  sup- 
ply of  water  for  that  purpose.  But  it  would 
seem,  under  the  authorities  cited,  the  plain- 
tiff cannot  maintain  this  action,  for  cogent 
reasons,  which  have  been,  and  may  be,  put 
in  several  ways:  First.  Although  it  was 
within  the  power  of  the  town,  by  contract, 
to  supply  water  for  the  purpose  of  extin- 
guishing fires,  it  did  not  owe  the  duty  of  ex- 
tinguishing fires  to  plaintiff.  IleUer  y. 
Sedalia,  58  Mo.  159,  14  Am.  Rep.  444.  Ck>n- 
sequently,  the  case  is  not  brought  within  the 
line  of  adjudicated  cases  which  maintain  an 
exception  to  the  mle  that  suit  upon  a  con* 
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tract  must  be  brought  by  a  party  to  the  ccfn- 
tract  in  cases  where  the  promisee  owed  a  duty 
to  the  third  party,  which  the  promisor  un- 
dertook to  perform.  Second.  A  municipal 
corporation,  in  making  contracts  for  the 
benefit  of  its  citizens,  acts  for  them  col- 
lectively, and  for  all  of  them,  in  every  act, 
and  the  relation  of  privity  is  not, and  cannot 
be,  iutroiluced  into  such  contracts  by  reason 
of  taxpaying  or  the  discharge  of  any  civic 
duty  by  any  individual  citizen.  Third.  The 
benefit  to  be  conferred  upon  the  individual 
citizen  by  the  contract  is  incidental  to  the 
contract,  the  primary  object  of  which  is  the 
benefit  of  all  the  citizens  in  their  corporate 
capacity.  Fourth.  It  does  not  clearly  appear 
that  the  benefit  was  intended  for  the  citizens 
in  their  individual  capacity,  but  may  have 
been  intended  for  the  protection  of  the  munic- 
ipality, and,  in  the  absence  of  express  power 
in  the  municipality  to  make  contracts  for  the 
indemnity  of  its  individual  citizens,  should 
be  so  construed.  City  of  Kamaa  v.  0'  Connell, 
99  Mo.  857.  Fifth,  the  relation  that  the  con- 
tractor sustained  to  the  town  was  that  of  its 
agent  or  servant  to  carry  out  the  obligations  of 
the  contract  upon  its  part  for  the  benefit  of  all 
the  citizens  of  the  municipality ;  and  for  the 
enforcement  of  the  terms  thereof  the  citizens 
must  look  to  the  authorities  of  the  city,  and 
cannot  individually  maintain  an  action  for 
a  breach  of  the  contract.  Bizth.  The  town 
had  no  authority  to  make  a  contract  to  in- 
demnify the  plain ti£F  for  the  loss  of  his  prop- 
erty by  fire  resulting  from  the  neglect  of  its 
agents  or  servants  to  furnish  an  adequate 
supply  of  water  to  put  it  out,  and  therefore 
could  not  make  such  a  contract  that  would 
be  binding  on  another.  The  appellant  is, 
however,  not  without  authority  to  sustain  his 


position.    In  a  recent  case  In  Kentucky  (de» 
cided  in  1889)  the  supreme  court  of  that  6tat» 
held  ''that  when  a  water  company  has  con- 
tracted with  a  city  to  furnish,  at  all  timea, 
a  supply  of  water  sufiicient  for  the  protectioik 
of  the  inhabitants  and  property  of  the  city 
against  fire,   the  company  must  answer  in 
damages  for  loss  by  nre  reRulting  from  it» 
failure  or  refusal  to  perform  its  contract.** 
Paducah  Lumber  Co,  v.  Tadneah  WcUer  Sup- 
pip  Go.  89   Ky.  340,   7  L.  R.  A.  77,    and  8^ 
Ky.  853,  7  L.  R.  A.  80.    The  authority  for 
this  proposition  is  not  therein  cited,  and  the- 
reasoning  upon  which  the  position  is  rested 
does  not  seem  to  us  entirely  satisfactory.    Tbeh 
plaintiff's  contention  also  receives  some  sup- 
port from  ihe  reasoning  of  Jud^e  Thompson 
in  Lampert  v.  Laclede  Q(m- Light  Co,^  14  Mo. 
App.  876,  according  to  whose  views  it  would 
seem  thai  the  contract  declared  upon  here- 
should  raise,  on  the  part  of  the  defendant,  a. 
public  duty  to  be  performed  for  the  benefit 
of  the  inhabitants  of  the  town  distributively, 
and  for  the  negligent  nonperformance  of  that 
duty  an  action  would  lie  by  the  town,  "suincp 
upon   the   contract,    or   by    an    individual 
specially  damaged  thereby,  proceeding  as  for 
the  nonperformance  of  a  public  duty,   and 
settinff  up  thft  contract  by  way  of  Induce- 
ment."  As  before  stated,  the  suit  here  is  upon 
the  contract,  and  not  against  the  water  com- 
pany for  the  negligent  nonperformance  of  a. 
public  duty,  and  these  views  have  simply 
persuasive  force.     At  all  events,  the  position 
of  the  Kansas  City  court  of  appeals,  and  the- 
ruling  of  the  court  below  in  this  case,   are* 
sustained  by  the  weight  of  authority,   and 
ihe  judgment  herein  toill  be  affirmed. 

All  concur,  except  Barclay,  </.,  absent.. 
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V. 

ST.    LOUIS   SOUTHWESTERN   R.    CO., 

Appt. 

(45  Lh.  Ann. .) 

*A  paraengper  on  a  railroad  train*  when 
it  stops  at  the  station  where  he  is  to  get 
off,  when  he  attempts  to  do  so,  and  Is  on  the  steps 
of  the  oar,  and  the  train  moves  abead  when  he  Is 
Id  this  situatioD,  Is  compelled  to  adopt  a  perilous 
altemHtive,— to  run  the  risk  of  being  thrown 
trom  the  train  when  its  speed  is  accelerated,  or  to 
leave  the  train  with  less  speed.  In  tryipR  to  es- 
cape imminent  danger  brought  about  by  defend- 
ant's negligence,  he  is  not  guilty  of  contributory 
negligence,  and  the  defendant  corporation  is  re- 
sponsible for  its  negligence. 

(October  11, 1808.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  the  Pari£  of  Or- 

*HeadD0te  by  MoBnbrt,  J, 


NOTB.— The  above  ease  presents  one  of  the  ex- 
oepttons  to  the  general  rule  denying  right  of  re- 
covery to  a  person  injured  while  leaving  a  train  in 
motion.  See  note  exhaustively  reviewing  the  de- 
23  L.  R.  A. 


leans  in  favor  of  plaintiffs  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's negligence.    Modified, 

The  facts  are  stated  in  the  opinion. 

Jtfeeere.  Alexander  A  Blanchard  and 
Sam*  H.  West,  for  appellant : 

In  an  action  for  damages  for  personal  in- 
juries, where  the  plaintiff  has,  by  his  own 
imprudence  or  negligence,  contributed  to  bis- 
own  injury,  he  cannot  recover,  even  though 
defendant  be  in  fault. 

Fleytaa  v.    P&ntefiartrain  JR.    Go.    18  La. 
839.  36  Am.  Dec.  G58 ;  Dament  v.  New  Orleans 
<fe    a    B.    Go.    9   La.    441,    61    Am.    D«c. 
214 ;  Ldiclker  v.  New  Orleans,  J.  <k  0.  N.  H. 
Co.  28  La.  Ann.  320;  Schwartz  v.    Greece nC 
City  R.  Go.  30  La.  Ann.  16 ;  Mwray  v.  Pont- 
chartrain  R.  Go.  31  La.  Ann.  490;  Weeks  v. 
New  Orleans  <fe  G.  R.   Go.  82  La.  Ann.  615  ; 
Ghilds  V.  New  York  City  R.  Go.  88  La.  Ann. 
154;    Woods  v.    Jones,    34  La.    Ann.    1086; 
Houston  V.   Vicksburg,  S.  <fe  P.  R.  Go.  89  La. 
Ann.  796:  Walker  v.  Vicksburg,  S.  dt  P.  IL 


cisions  on  the  subject,  with  Carr  v.  Eet  Biver  &  S, 
R.  Co.  (Cal.)  21  L.  R.  A.  865,— espeolaily  that  portioa 
of  the  note  beginning  on  page  S68. 


See  also  28  L.  R.  A.  811;  35  L.  R.   A.  762;  38  L.  R.  A.  458;  41  L.  R.  A.  490;  43 
L.  R.  A.  297. 


180B. 


OdOM  v.  8t.  LoUIB  SOUTHWK0TSBN  R.  CO. 


Ida 


Cbi  7  L.  R.  A.  Ill,  41  La.  Ann.  705 ;  WhiU 
T.  Tiekttnirg,  &  d  R  B.  (Jo,  43  La.  Ann. 
990 ;  (Hivier  y.  LouivHUe  4b  N,  R,  Co.  48  La. 
Ann.  804 ;  BerlUeh  y.  LouisvilU,  If.  0.  d  T, 
JZ.  a>.  44  La.  Ann.  280. 

Where  a  person,  in  order  to  avoid  being 
carried  beyond  his  destination,  jumps  from  a 
train  while  it  is  in  motion,  and  sustains  an 
injury,  he  cannot  recover. 

Damimt  t.  New  Orleans  d  0.  R.  Co.  9  \a. 
Ann.  441,  61  Am.  Dec.  214 ;  WaVker  v.  VxckM- 
hirg,  8.  d  P.  R.  Co.  7  L.  R.  A.  Ill,  41  La. 
Ann.  795 ;  Olivier  v.  Lauieville  d  JV.  R,  Co,  43 
La.  Ann.  804 ;  Fbumet  v.  Morgan* s^  L.  d  T, 
R.  d  8,  8.  Co,  (La.)  July  Term,  1891. 

Meesre.  A.  J.  Murff  and  J.  A«  Snider*  for 
appellees : 

in  Lehman  r,  Louieiana  Western  R,  Oo,.97 
La.  Ann.  707,  this  court  said:  ** Nothing  is 
better  settled  than  that  carriers  owe  to  their 
passengers  the  duty  of  exercising  a  very  high 
degree  of  diligence,  care,  skill,  and  fore- 
sight in  order  to  carry  them  safely.  They 
are  bound  to  the  diligentia  diligentis  patHs- 
fain  I  lias — the  diligence  which  a  good  special- 
ist in  that  particular  line  of  business  would 
exercise,  including  all  the  care,  caution,  and 
skill,  which  common  experience  shows  to  be 
proper  in  brder  to  secure  safety." 

In  Tamer  v.  Vicksburg,  3  d  P,  R  Oo,,  fft 
La.  Ann.  648,  55  Am.  Rep.  514,  is  the  fol- 
lowing language :  "  We  have  no  hesitation 
in  holding  that  a  railroad  company  which 
affords  no  greater  facilities  to  passengers  in 
boarding  their  trains  than  the  alternative  to 
step  down  to  the  ground  from  a  platform, 
and  thence  to  climb  up  the  car  steps  into  the 
proper  passenger  coach,  or  to  step  into  a 
baggaire  car  and  thence  to  walk  to  the  rear, 
crossing  over  car  platforms  while  the  train 
is  in  motion,  is  guilty  of  gross  negligence." 

It  is  not  proper  management  in  a  railroad 
company  to  require  passengers  to  go  through 
a  series  of  coaches,  and  to  pass  over  several 
platforms,  in  order  to  reach  the  particular 
coach  they  may  desire  to  occupy. 

Moses  V.  LouismUe,  N.  0.  d  T.  R,  Co.  39 
La.  Ann.  653.  See  also  Hutohinson,  Carr. 
pp.  417,  418 ;  Thomp.  Carr.  p.  108 ;  WardU 
V.  New  Orleans  City  R,  Co,  85  La.  Ann.  204 ; 
Beach,  Contrib.  Neg.  p.  174;  Peniston  v. 
Chicago,  8t,  L,  d  iV.  0,  R.  Co.  84  La.  Ann. 
780,  44  Am.  Rep.  444. 

Contributory  negligence,  in  its  legal  sig- 
nification, is  such  an  act  or  omission  on  the 
part  of  a  plaintiff,  amounting  to  a  want  of 
ordinary  care,  as,  concurring  or  co- operating 
with  the  negligent  act  of  the  defendant,  is  a 
proximate  cause  or  occasion  of  the  injury 
complained  of. 

Beach,  Contrib.  Neg.  p.  8. 

If  plaintiff  jumped  at  all  it  was  involuntary 
and  done  to  save  herself  and  child  from  being 
crushed  under  the  wheels  of  the  moving  cars. 
A  jump  prompted  by  such  motives,  when  one 
is  placed  in  such  circumstances  by  defend- 
ant's negligence,  is  not  contributory  negli- 
gence. 

Beach,  Contrib.  Neg. '2d  ed.§  40 ;  Damont  v. 
Sew  Orleans  d  C.  R.  Co.  9  La.  Ann.  441,  61 
Am.  Dec  214 ;  2  Wood,  Railway  Law,  p.  1126 ; 
Tbomp.  Carr.  p.  207. 
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_'•  /.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  sued  the  defendant  company 
for  $5,000  damages  for  personal  injuries  to> 
his  wife,  alleged  to  have  been  received  at 
Mitchells'  Mills,  in  Bossier  parish,  on  July 
4,  1892.  The  petition  alleges  that  the  plain- 
tiff  "had  alighted  from  the  car,  and  Mrs. 
Odom,  his  said  wife,  was  in  the  act  of 
alighting  therefrom;  that,  when  she  had 
reached  about  the  second  or  third  step  of  de- 
fendant company's  car,  the  said  train,  under 
the  control  and  management  of  said  com- 
pany's regular  employes,  gave  a  sudden  and 
violent  jerk,  and  began  to  move  off;  that, 
owing  to  said  sudden  jerk  and  violent  move- 
ment, Emma  L.  Odom,  one  of  your  oetition- 
ers,  with  her  infant  child,  whom  she  carried 
in  her  arms,  were  violently  thrown  from  said 
car,  her  clothing  was  disarranged,  her  per- 
son exposed,  and  her  body  considerably^ 
bruised;  that  she  received  ^om  said  fall  a, 
hurt  on  her  thigh,  which  lasted  for  several 
days,  and  gave  her  much  pain ;  that  in  addi- 
tion to  this  she  received  serious  internal  in- 
juries from  said  full,  from  the  effect-s  of 
which  she  has  not  fully  recovered,  and  from 
which  she  suffers,  and  may  suffer  for  an  in- 
definite time :  that  the  shock  to  her  nervousi 
system,  resulting  from  the  dangrrs  to  whicli 
her  infant  child  and  herself  were  exposed, 
was  of  such  extent  as  to  render  her  uncon- 
scious for  a  few  moments,  and  to  greatly  im- 
pair her  health."  The  defendant's  auswci  is. 
a  general  denial,  and  an  averment  of  contrib- 
utory negligence  on  the  part  of  plaintiff. 
The  case  was  tried  by  a  jury,  and  a  verdict 
and  judgment  were  rendered  in  favor  of  th<^ 
plaintiffs  for  (1,000. 

It  is  now  well  settled  that  contributory 
negligence  on  the  part  of  the  plaintiff  is  a. 
bar  to  a  recovery,  although  the  defendant  be- 
in  fault.    Fleytas  v.  Pontehartrain  R,  Co.  IS 
La.    339,    86    Am.    Dec.    658;   Damont    v. 
New  Orleam  d    C.    R,    Co,    9  La.    441,    61 
Am.  Dec.  214 ;  Laieher  v.  Ifeu>  Orleans  d  G. 
N.   R.    Co.   28  La.    Ann.   820;  Schwarte  v. 
Creecent  City  R  Co,  80  La.  Ann.  15 ;  Murray- 
V.  Pontehartrain  R,  Co.   31   La.  Ann.   490*,. 
Weeks  v.  Ifew  Orleans  d  0,  R,  Co,  82  La. 
Ann.  615 ;  CJiilds  v.  New  York  City  R.   Co. 
33  La.   Ann.  154;  Woods  v.   Jones,   34   La. 
Ann.  1086 ;  Houston  v.   Vieksburg,  8.  d  P.  R, 
Co.  39  La.  Ann.  796 ;  W'llker  v.   Vicksburg,  8. 
d  P.  R.  Co.  41  La.  Ann.  795,  7  L.  R.  A. 
Ill;    W7iite   v.    VickOmrg,   8.    d  P.  R.    Co^ 
42  La.  Ann.  990 ;  Olivier  v.  Louisville  d  iV. 
R.   Co.  43  La.  Ann.  804;  Rerlisch  v.  Louis-- 
ville,  N  0.  d  T.  R,  Co,  44  La.  Ann.  280. 

And  it  is  equally  well  established  that 
when  a  passenger  on  a  railroad  train,  in  order 
to  avoid  being  carried  beyond  his  destination, 
jumps  from  a  moving  train,  and  sustains  an. 
injury,  he  cannot  recover.     Damont  v.  Nevy 
0i-leans  d  C.  R.  Co.  9  La.  Ann.  441,  61  Am. 
Dec.  214 ;  Walker  v.   Vicksburg,  8.  d.  P.  R 
Co,  41  La.  Ann.  795,  7  L.  R.  A.  Ill ;  Olivier- 
V.  Louisville  d  N,  R  Co,  43  La.  Ann.  804. 

It  is  therefore  important  to  ascertain, 
whether  or  not  Mrs.  Odom  contributed  to  her 
own  injury,  and  whether  she  voluntarily 
jumped  from  the  train,  while  in  motion*  Uk 
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order  to  avoid  being  taken  beyond  her  desti- 
nation. It  is  alleged  that  she  was  on  the 
«teps  of  the  car,  in  the  act  of  leaving  the 
car,,  when  it  moved  -ahead  in  its  regular 
^course,  and  she  was  thrown  from  the  car.  It 
is  immaterial  whether  she  Jumped  off  or  was 
thrown  off,  if  she  was  in  the  act  of  leaving 
the  car  when  it  had  stopped,  and  the  train 
moved  ahead  when  she  was  in  the  act  of 
getting  off.  Some  of  the  witnesses  place  her 
•on  the  platform  of  the  car,  and  testify  that 
she  jumped  or  stepped  from  the  car  platform 
to  the  small  platform  at  Mitchells'  Mills, 
which  is  a  flag  station.  Others  place  her  on 
the  steps,  and  say  that,  as  she  was  in  the  act 
•of  getting  off.  she  was  thrown  to  the  ground 
by  the  movement  of  the  train.  On  this  par- 
ticular point  the  evidence  is  conflicting,  and 
seemingly  irreconcilable.  We  are  therefore 
•disposed  to  apply  the  rule  so  often  announced 
by  us, — that  on  questions  of  fact,  when  the 
•evidence  is  conflicting,  and  the  witnesses  of 
credibility,  and  the  testimony  almost  equally 
balanced,  we  will  not  disturb  the  verdict  of 
the  jury.  In  this  case  this  rule  can  be  ap- 
plied with  propriety,  for.  without  callinsr 
to  our  aid  extraneous  circumstances  auil 
physical  facts,  it  would  be  the  exercise  of 
intuitive  tact  and  wisdom  to  unthread  the 
mass  of  tangled  testimony  in  the  record. 
'There  is  no  evidence  that  Odom  and  his  wife 
unnecessarily  delayed  their  efforts  to  leave 
the  train.  They  had  to  go  some  distance, 
where  they  could  conveniently  get  to  the 
platform  at  the  depot.  The  train  had  sig- 
naled for  a  stop,  and  when  it  slowed  up  they 
moved  forward  to  get  off.  This  fact  is  estab- 
lished, and  also  the  fact  that  Odom  got  off 
the  train  when  it  had  stopped,  and  hud  placed 
his  bundles,  and  turned  around  to  assist  his 
wife.  Here  the  conflict  of  testimony  begins ; 
plaintiff's  witnesses  placing  Mrs.  Odom  on 
the  steps  of  the  car,  and  defendant's  witnesses 
on  the  platform  of  the  car,  from  which, 
while  the  car  waB  in  motion,  she  stepped  to 
the  depot  platform,  two  steps,  and  went  be- 
yond It  to  the  ground.  Odom  says,  as  he 
turned  to  assist  his  wife  from  the  train,  it 
moved  off,  separating  him  from  her,  and  she 
was  carried  to  the  end  of  the  platform,  thrown 
from  the  steps  asrainst  the  side  of  the  car, 
4ind  to  the  grouncl.  We  think  his  testimony 
is  corroborated  as  to  his  wife  being  on  the 
-Btep  of  the  car  when  it  moved  off.  Sentehl, 
defendant's  witness,  places  her  ten  feet  beyond 
the  north  end  of  the  platform,  on  the  ground, 
when  he  saw  her.  All  the  witnesses  place 
her  north  of  the  platform.  This  platform 
faces  north  and  south,  and,  the  car   bein^ 

Earallel  with  it,  it  is  difllcult  to  understand 
ow  she  stepped  to  the  platform,  and  was 
thrown  this  distance  to  the  north  of  it.  De- 
fendant's witnesses  were  not,  we  think,  in  a 
position  to  see  any  movement  of  Mrs.  Odom  ; 
and,  when  they  testify  they  saw  her  on  the 
platform,  they  may  have  spoken  the  truth, 
and  at  the  instant  thereafter  she  may  have 
descended  to  the  step.  The  witness  of  de- 
fendant nearest  to  her,  in  immediate  prox- 
imity to  her,  and  on  whose  testimony  defend- 
ant places  great  reliance,  is  confused  in  his 
testimony,  and  makes  two  separate  and  dis- 
tinct statements  in  the  direct  and  cross-ex- 
^amination.    We  are  of  the  opinion  that  the 
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jury  were  correct  in  finding  the  defendant 
corporation  negligent  in  moving  its  train 
when  Mrs.  Odom  was  on  the  car  step,  in  the 
act  of  leaving  the  train.  She  was  placed  in 
a  situation,  by  the  company,  where  she  had 
no  time  for  deliberation,  and  had  to  choose 
between  two  modes  of  escape,  both  of  whi<^ 
were  dangerous.  Error  in  judgment  on  the 
part  of  plaintiff  in  trying  to  escape  im- 
minent danger  brought  about  by  defendant's 
negligence  does  not  constitute  contributory 
negligence,  even  thoufi^h  the  accident  might 
not  have  happened,  had  the  act  not  been  done. 
Lehman  v.  LouiHana  Western  R,  Co,  2S1  La. 
Ann.  705.  She  was  on  the  steps  of  the  car  by 
defendant's  invitation  to  her  to  leave  the 
train.  In  this  situation,  with  an  Infant  in 
her  arms,  the  perilous  alternative  was  pre- 
sented to  her,  to  remain  there,  and  run  the 
risk  of  being  thrown  from  the  train  when  it 
accelerated  its  speed,  or  to  step  from  the  train 
before  it  increased  its  motion.  It  would 
have  been  dan^rous  for  her  to  attempt  to 
reach  the  car  platform  with  an  infant  in  her 
arms.  Under  these  circumstances,  we  are 
inclined  to  the  opinion  that  she  chose  the  less 
dangerous  mode  of  escape.  The  defendant 
corporation  is  responsible  for  the  conse- 
quences of  the  placing  of  Mrs.  Od6m  in  this 
situation. 

The  evidence  fails  to  sustain  the  allegations 
in  plaintiff's  petition  as  to  the  personal  in- 
jury of  his  wife.  The  evidence  is  unsatis- 
factory, and  at  the  time  of  the  injury  there 
was  no  examination  made  bv  the  family 
physician  to  ascertain  the  Condition  of  Mrs. 
Odom,  owing  to  her  modesty,  rather,  we 
think,  than  from  any  desire  to  deceive.  The 
examination  was  therefore  superficial,  and 
the  family  phyiscian  only  visited  her  once. 
Medical  experts  were  appointed  by  the  court 
to  make  a  personal  examination  of  Mrs.  Odom. 
No  objection  was  made  to  this  unusual  ap- 
plication for  medical  experts  to  examine  the 
person  of  the  plaintiff.  We  will  not,  there- 
fore,  comment  upon  it.  Objection  was  made, 
and  a  bill  was  reserved,  to  taxing  the  ex- 
pense of  the  expert  examination  as  costs  to 
the  defendant.  It  will  not  be  necessary  to 
discuss  this,  as  the  defendant  will  have  to 
pay  the  costs.  The  expert  testimony,  as  it 
was  not  objected  to  by  defendants,  may  be 
referred  to.  It  shows  that  there  is  *'no  evi- 
dence of  disease  existing,  that  could  not  rea- 
sonably be  assigned  to  other  causes."  One 
of  these  experts  is  the  physician  who  first 
visited  Mrs.  Odom.  Mrs.  Odom  was  un- 
doubtedly injured,  however,  to  some  extent. 

The  judgment  appealed  from  will  he  amended, 
and  tlie  damages  fixed  at  S500,  It  is  therefore 
ordered,  adjudged,  and  decreed  that  the  judg- 
ment appealed  from  be  amended  by  reducing 
the  damages  to  the  sum  of  $500,  and  in  other 
respects  it  be  afiirmed. 

Response  to  petition  for  rehearing : 
Without  granting  a  rehearing  in  this  case, 
we  will  add  to  the" decree  that  the  plaintiff 
and  appellee  pay  costs  of  appeal,  althougli 
this  is  unnecessary,  as  the  costs  followed  the 
judgment.  The  nmendment  to  the  judgment 
necessarily  cast  the  conts  of  appeal  on  the 
appellee. 
iUJiearing  refused. 
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1.  An  lm|ilied  eorenant  of  »  1— or  of 
the  lower  part  of  »  bnlldtBy  to  nutke 
•oeh  repa&s  on  tbe  upper  portion  not 
lenaed  am  ma^  be  neeeesary  for  the  pro- 
teetion  of  the  enjoyment  of  the  lOMOca  of  tbe 
lower  portion  cannot  be  raised  t^  the  fact  that 
the  leasee  expressly  covenants  to  make  certain 
extfaardinary  repairs  and  alterations  in  tbe  por- 
tion leased  fbr  the  accommodation  of  his  bnal- 


H.  The  leasor  oi  the  lower  story  of  a 
building*  retaining  the  npper  atory  in 
his  o^m  poesesaion  and  use.  is  not  bound  by 
an  Implied  covenant  to  make  any  repairs  on  tbe 
upper  portion  of  tbe  building',  in  the  absence  of 
deceit,  misrepresentation,  or  fraud. 

(October  80,  1808.) 


■Nose.— XtioMHtv  of  landlord  as  to  condition  of 
part  of  xtremims  notcontiroUed  by  tenanL 

Tbe  opinion  In  tbe  main  case  of  Joms  t.  Mix<Ei- 
••APB  fails  to  clearly  show  the  nature  of  the  repairs 
sought,  or  cause  of  action  for  damages,  and  there- 
fore will  not  be  as  valuable  an  authority  on  partic- 
ular repairs  that  are  essential  and  requisite,  as  if 
the  matters  In  dispute  and  the  elements  of  dam- 
ages claimed  had  been  disclosed  and  discussed. 

JBtovoton. 

A  landlord  operating  and  controlling  the  elevator 
is  liable  to  a  tenant  or  to  a  stranger  for  Injuries 
caused  by  the  door  of  tbe  elevator  well  being  left 
open  and  unprotected.  Gordon  v.  Cummings,  9  L. 
B.  A.  640, 162  MitBS.  518;  Totten  v.  Phlppe,  68  N.  T. 
«4 :  Ftober  v.  Jansen,  80  m.  App.  91, 128  lU.  649. 

And  tbe  statute  requiring  a  railing  protection 
was  properly  received  in  evidence.  Dawson  t. 
Sloan,  17  Jones  ft  8. 804, 100  N.  T.  880. 

And  where  there  was  no  protecting  rail  as  re- 
quired by  N.  Y.  Laws  1882,  chap.  410,  and  the  hatch 
was  open,  the  question  of  negligence  was  properly 
submitted  to  the  Jury.  Atkinson  v.  Abraham,  46 
Hun,  238. 

And  it  was  properly  submitted  to  the  Jury 
whether  tbe  landlord  had  failed  to  take  reasonable 
precaution,  where  a  boy  apparently  in  charge  of 
the  elevator  had  left  the  door  open.  Tousey  v. 
Boberts,  21  Jones  &  8. 440, 1 N.  T.  8.  R.  780:  People^s 
Bank  of  Baltimore  v.  Morgolofekl,  75  Md.  482; 
Dawson  v.  Sloan,  supra. 

And  the  question  of  negligence  was  properly 
•submitted  to  tbe  Jury,  where  tbe  boy  in  charge 
opened  tbe  door  when  the  cage  was  not  at  tbe  land- 
ing. Fisher  t.  Cook,  28  DL  App.  821,  afBrmed,  125 
I1L280L 

But  tbe  landlord  Is  not  liable  if  the  elevator  Is 
kept  locked  and  tbe  key  in  proper  place  and  a 
tenant  improperly  procures  another  key  and  leaves 
It  open  without  consent  or  knowledge  of  landlord. 
Bandyside  v.  Powers,  146  Mass.  128. 

And  Mass.  Stat.  188B.  chap.  208,  requiring  safe- 
guards does  not  impose  liabiiity  unless  tbe  act  Is 
accepted  by  tbe  city. 

He  m  liable  to  a  person  delivering  beer  on  an  ele- 
vator, who  was  injured  by  the  bottles  falling  on 
bim  as  the  elevator  rose,  where  the  elevator  was 
out  of  repair.    Bltterman  v.  Hopes,  19  Jones  i  8. 

m, 
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APPEAL  by  plaintiff  from  a  judgment  of  tbe 
Circuit  Court  for  Hloes  County  in  favor 
of  defendants  in  an  action  brought  to  recover 
damages  caused  to  plaintifEs  as  tenants  of 
defendants'  property  by  reason  of  defendants' 
failure  to  make  necessary  repairs.    Aflrmed, 

Tbe  facts  are  stated  in  tbe  opinion. 

Mr,    £•  E.  Baldwin  for  appellant. 

Me99r»,  Brame  A  AlezaAoer  for  appel- 
lees. 

Woods*  c7.,  delivered  the  opinion  of  the 
court: 

While  the  declaration,  in  some  of  its  al- 
legations, is  somewhat  indefinite  or  uncer- 
tain, yet  we  do  not  think  it  so  indefinite  or 
uncertain,  as  a  whole,  as  that  the  precise 
nature  of  the  complaint  is  not  apparent. 
While  parts  of  tbe  language  employed  are 
involved  or  obscure,  the  pleadini;  does  never- 
theless contain  a  statement  of  tfie  facts  con- 
stituting the  cause  of  action,  in  ordinary 
language.  Our  statutes  are  designed  to  ob- 
viate tbe  necessity  for,  and  tbe  use  of,  all 


And  a  landlord  is  liable  for  death  of  a  boy  deliver- 
ing goods  to  a  tenant,  caused  by  a  defective  rope 
on  dumb  waiter,  that  would  have  been  easily  dis- 
covered on  inspection.  Krey  v.  Scblussner,  18  N. 
Y.8UPP.60S. 

And  it  Is  a  question  for  tbe  Jury  whether  theland- 
lord  had  used  reasonable  care  in  splicing  a  defect- 
ive rope.  Instead  of  using  a  new  one.  Blake  v.  Fozt 
l8N.T.&B.fl87. 

But  the  landlord  is  not  liable  for  injuries  caused 
by  the  rope  breaking,  if  be  bad  no  notice  of  any 
defects.    Tumler  v.  Lathers,  86  N.  T.  8.  R.  881. 

There  was  no  evidence  as  to  the  condition  of  the 
rope  or  why  it  broke  In  this  case. 

And  a  landlord  is  not  liable  for  injury  to  a  serv- 
ant of  his  tenant,  who  attempted  to  ride  on  an  ele- 
vator knowing  that  it  was  for  freight  only,  and 
not  for  persons.   McCarthy  v.  Foster,  166  Mass.  511. 

Kor  is  he  liable  for  the  death  of  a  visitor  of  a 
tenant*s  servant,  riding  on  the  servant's  elevator, 
who  was  killed  by  sliding  through  a  opening  in  the 
wire  guard  of  tbe  cage,  while  overcome  by  vertigo, 
fainting,  or  loss  of  consciousness,  ^an  v.  Berk- 
shire Apartment  Asso.  81  N.  T.  8.  B.  64& 

Common  entrance,  %Humoay  and  t/ard,  and  aecMS. 

A  landlord  is  liable  to  a  tenant  or  person  proper- 
ly on  bis  premises  for  injuries  caused  at  common 
entrances,  by  openings  or  excavations  left  un- 
guarded, or  obBtructions,  which  are  under  the 
landlord's  control.  Gamp  v.  Wood,  76  N.  Y.  88,  88 
Am.  Bep.  288;  Bunker  v.  Cummins,  138  Tnd.  448: 
Elliott  V.  Pray,  10  Allen,  378, 87  Am.Dec.  658;  Toomey 
V.  Sanborn,  146  Mass.  28. 

And  Is  liable  for  causing  and  leaving  unprotected 
an  excavation  near  a  common  passway.  PhlUips  v. 
Library  Co.  of  Burlington,  55  N.  J.L.  807;  Curtis  v. 
KUey.  158  Maes.  U8. 

Or  dangerous  explosives.  Powers  v.  Harlow,  68 
Mich.  607, 51  Am.  Bep.  154. 

Or  dangerous  awning  in  a  defective  condition 
over  a  common  doorway.  Mllf ord  v.  Holbrook,  9 
Allen,  17, 86  Am.  Dea  785. 

And  is  liable  for  defective  platform  at  entrance 
controlled  by  landlord  for  common  use  of  aU  the 
occupants.  Beadman  v.  Conway,  186  Mass.  874; 
Leydecker  v.  Brintnall,  158  Mass.  S88. 

And  a  landlord  is  liable  for  injury  to  a  tenant 
caused  by  ice  on  piazaa  and  steps  used  in  common* 


See  also  36  L.  R.  A.  790;  39  L.  R.   A.  246;  41  L.  R.  A.  554. 
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technical iUes  in  all  pleadlng^B,  and  to  enable 
every  litigant  to  have  his  complaint  enter- 
tained and  heard  on  his  stating  the  facts  con- 
stituting his  cause  of  action  in  ordinary  and 
concise  language.  If  irrelevant  or  redundant 
matter  is  inserted  in  the  pleading,  the  op- 
posite partv  should  move  to  strike  out  such 
matter.  If  the  allegations  of  the  pleading 
are  so  indefinite  or  uncertain  that  the  precise 
nature  of  the  complaint  is  not  apparent,  on 
motion  of  the  opposite  party  the  court  will 
cause  the  same  to  be  made  definite  and  cer- 
tain, or,  this  failing,  will  strike  the  plead- 
ing from  the  files.  Code  1892,  §  704.  On 
this  branch  of  the  case,  and  beyond  these 
general  observations,  we  think  it  proper  only 
toaddtwoparticularizations,  viz.  :  (1)  The 
first  special  cause  of  demurrer  is  not  well 
taken.  On  examination  of  the  written  con- 
tract we  find  that  the  lessee  (the  plaintiff  be- 
low) covenants  to  make  certain  specific  re- 
pairs and  alterations  in  and  upon  the  leased 
storeroom,  and  for  other  repairs  that  may  be 
necessary,  or  charges  which  he  may  deem  re- 
quisite.   That  all  the  repairs  and  alterations 


covenanted  for  on  the  lessee's  part  are  limited 
to  the  leased  storeroom  is  quite  manifest. 
(2)  The  eight  special  grounas  of  demurrer 
are  not  maintainable.  Reference  to  the 
transcript  before  us  shows  that  it  is  the  ''cost> 
and  carriage  and  value  of  the  goods," — dam- 
ages which  the  schedule  filed  with  the  dec- 
laration contains.  But  this  schedule  was 
unnecessary,  and  this  part  of  the  declaruiioa 
may  be  treated  as  sur>oI usage.  With  this 
useless  matter  disregarded,  we  still  find  a 
distinct  averment  of  the  pleading  that  the 
plaintiff  is  injixed  and  damaged  to  the  value 
of  $400. 

We  come  now  to  the  consideration  of  the 
real  contention  between  the  parties,  presented 
in  the  last  special  cause  of  demurrer,  and 
that  is,  to  state  it  fairly  and  fully :  Can  the 
lessor,  in  this  particular  case  of  the  leasing^  . 
of  the  lower  story  to  the  plaintiff,  with  re- 
tention of  the  upper  story  in  his  own  posses- 
sion and  use,  be  held  liable  for  necessary 
repairs,  in  the  absence  of  any  covenants  to- 
keep  in  repair  imposed  upon  him  by  the 
written  contract  of  lease,  and  in  the  absence 


which  results  from  defective  pipe  controlled  by 
the  lEDdlnrd.    Watklns  v.  Goodall,  138  Mass.  698.  . 

Or  for  daDgerouB  condition  of  wail  on  common 
paroway  where  be  had  notice,  and  a  child  of  the 
tenant  was  injured.  SchiUlng  v.  Abernetby,  112 
Pa.  437. 

For  other  walbi,  see  infra^  that  headioff. 

So  he  is  liable  for  injury  to  a  child  falliner  in  an 
open-air  shaft  in  the  yard,where  a  heavy  iron  cover 
was  removed,  but  he  is  not  liable  to  the  same  boy 
who  also  had  fallen  in  the  cellar  tbrouffb  an  open 
door,  as  it  did  not  appear  to  be  neffllfreDoe  in  hav- 
ing it  open.    Canavan  v.  Stuyyesant,  7  Misc.  118. 

But  it  was  held  in  Bums  v.  Luckett  (Ohio)  8  Cln. 
L.  Bull.  617,  that  a  landlord  of  two  tenement  bouses 
that  were  rented  was  not  liable  for  the  death  of  a 
child  of  one  tenant,  caused  by  falling  in  a  vault  in 
the  center  of  the  lot  ui«ed  in  common  by  both 
houses.  The  question  of  common  use  was  not  dis- 
cussed and  the  case  seems  to  have  been  determined 
on  the  ground  that  the  landlord  had  parted  with 
all  control  and  was  not  liable  for  defective  condi- 
tion, and  he  is  not  liable  to  a  tenant  on  account  of 
construction  of  steps,  being  made  of  rough,  un- 
hewn granite  with  no  railing,  imd  ice  accumulat- 
ing thereon  -  as  he  is  not  bound  to  change  the  con- 
struction after  renting.  He  would  be  liable  to 
strangers  for  defective  construction.  Woods  v. 
Naumkeag  Steam  Cotton  Co.  184  Mass.  867,  46  Am. 
Bep.  844. 

And  is  not  liable  to  a  tenant  for  injury  from  con- 
struction of  floor  of  passage  made  of  loose  boards, 
where  the  tenant  rents  knowiug  that  it  was  con- 
structed in  that  way— as  the  landlord  is  not  bound 
to  change  the  mode  of  construction.  Quinn  v. 
Perham,  161  Mass.  182. 

And  a  tenant  of  part  of  a  business  house  cannot 
have  his  lease  canceled  on  account  of  license  to 
pass  through  the  other  part  having  been  denied 
him,  the  lease  not  providing  for  the  same,  and  he 
having  other  access  to  his  part.  Ward  v.  Bobertson, 
77  Iowa,  150. 

And  it  was  held  in  Williams  v.  Hay  ward,  I  El.  ft 
Bl.  1040, 28  L.  J.  Q.  R  874,  in  an  action  for  rent  for 
lease  of  mining  privilege  with  the  prlvilesre  of  us- 
ing a  railroad  of  the  landlord,  that  an  obstruction 
of  such  railroad  easement  is  not  an  eviction;  and 
the  court  says  that  '**the  rent  issued  out  of  the 
thing  demised,  that  is  the  mines  and  minerals,  and 
oould  not  have  issued  out  of  the  easement  to  use 
the  railway  in  common  with  others  on  the  land, 

28  Ti.  R.  A. 


not  parcel  of  the  demise:  and  we  think  that  the- 
preventing  the  defendant  from  using  or  obstruct- 
ing him  in  the  enjoyment  is  not  such  an  evict  ion 
from  the  thing  demised  or  any  part  of  it  as  wiU 
amount  to  an  answer  to  the  claim  of  rent.** 

HaRi  and  stairways* 

A  landlord  is  liable  to  a  tenant  or  person  right* 
fully  using  the  premises,  who  is  injured  by  reaaoik 
of  defective  covering  on  thestairs  used  in  common*, 
and  over  which  the  landlord  has  exclusive  controL 
Henkel  v.  Murr,  81  Hun,  28;  Evers  v.  Weil,  48  N.  Y. 
S.  B.  886;  Gillvon  v.  Beilly,  60  N.  J.  L.  26;  Neyer  v. 
Miller,  10  Jones  ft  S.  618;  Monteith  v.  Finkbeiner. 
60  N.  Y.  S.  B.  468;  McGuire  v.  Joslyn,  81  N.  Y.  S.  lU 
900:  Pell  v.  Beinhart,  12  L.  B.  A.  848,  127  N.  Y.  881. 

And  is  liable  under  New  York  Consolidation  Aot^ 
1 662,  requiring  stairs  In  tenement  houses  to  be  kept^ 
in  repair.    Brennan  v.  Lachat,  14  Daly,  197. 

And  a  landlord  retaining  control  of  a  stairway 
used  in  common  is  generally  liable  to  a  tenant  or 
party  properly  thereon,  who  is  injured  by  reasoiii 
of  the  same  being  dangerous  from  negligence  of 
the  landlord  to  keep  In  safe  condition.  Harwedel 
▼.  Cook,  164  Mass.  286;  0*SuIlivan  v.  Norwood,  14- 
Daly,  286;  Walton  v.  Kane,  4  Misa286;  Brady  v. 
Valentine,  8  Misc.  20:  Sawyer  v.  McGillicuddy,  8  I*. 
B.  A.  468,  81  Me.  818;  Englert  v.  Kruse,  14  Daly.  247; 
McMartin  v.  Han  nay,  10  Sess.  Cas.  8d  Series,  411; 
Looney  v.  McLean,  120  Mass.  33,  87  Am.  Bep.  285; 
0*Neill  V.  Klnken.  8  N.  Y.  Supp.  654. 

In  Donohue  v.  Kendall,  18  Jones  &  S.  886,  affirmed, 
08  N.  Y.  686,  mem.  the  executors  of  a  landlord  of  a 
tenement  house  were  held  liable  for  not  keeping  Id 
repair  a  common  stairway  to  a  cellar  used  bysev^ 
oral  families  occupying  the  building.  The  court 
said  the  executors  were  not  bound  to  go  into  con- 
trol of  the  property  but  if  they  did  so  they  must 
fulfill  duties  and  obligations  grounded  on  theijr 
power  of  management. 

But  it  was  held  in  Halpin  v.  Townsend,  2  N.  Y. 
City  Ct  Bep.  417,  affirmed,  107  N.Y.  688,  tliat  a 
visitor  of  a  tenant  injured  on  a  common  stairway 
where  there  was  no  rail  or  light,  could  not  recover 
from  the  landlord,  as  the  landlord  did  not  light  the 
hall  and  was  not  obliged  to  do  so,  and  the  visitor 
was  guilty  of  contributory  negligence. 

The  same  was  held  in  Hlldebrand  v.  Schenok,  d- 
N.  Y.  City  Ct.  Bep.  249. 

And  Purcell  v.  English,  86  Ind.  84,  44  Am.  Bep. 
256,  holds  that  a  landlord  is  not  liable  to  a  tenant 
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of  deceit,  misrepTesentation.  or  fraud?  The 
gCDeral  rule  that  a  landlord,  in  the  absence 
of  express  covenants  in  the  contract  of  lease, 
and  in  the  absence  of  deceit  or  misrepresenta- 
tion, cannot  be  held  liable  on  any  implied 
warranty  on  his  part  for  repairs,  is  not  called 
in  controversy  by  counsel  for  appellant,  as 
we  understand  his  argument.  Tne  corroct- 
oess  and  the  universality  of  the  rule  as  staied 
are  admitted ;  but  the  lease  of  a  lower  story 
by  a  landlord  retaining  the  other  parts  of  the 
building  in  his  own  possession  and  use  pre- 
sents a  case  exceptional  to  the  general  rule, 
it  is  contended.  This  position  rests,  as  it 
appears  to  us,  upon  one  of  two  grounds :  (1) 
Either  upon  an  implied  covenant  for  repairs 
on  the  lessor's  part,  springing  out  of  the 
written  contract  itself ;  or  (2)  upon  the  rela- 
tionship of  the  parties  to  each  other  and  to 
the  leased  premises.  The  subject  is  not  free 
from  difficulty,  nor  is  there  wanting  eminent 
autliority  for  both  of  the  grounds  just  men- 
tioned, of  fixing  liability  upon  the  lessor. 
Let  us  examine  these  in  order,  and  in  the 


light  of  the  authorities  cited  in  support  of 
them. 

The  first  proposition  is  to  fix  liability  for 
repairs  upon  the  lessor,  in  the  absence  of  any 
express  covenants  in  the  written  contract  of 
lease,  on  an  implied  covenant  growing  out  of 
the  lessee's  express  covenants  to  repair  the 
leased  storeroom.  In  the  case  at  bar  there 
are  two  ready  answers  to  the  contention :  (1) 
The  repairs  and  alterations  covenanted  for  by 
the  lessee  are  not  to  be  supposed  to  refer  to 
repairs  of  ordinary  wear  and  tear.  These 
were  imposed  by  law,  and  needed  no  sanc- 
tions of  covenant.  They  are,  as  is  plainly  to 
be  seen  in  the  contract,  covenants  for  extra- 
ordinary repairs  or  alterations,  to  be  made 
for  the  peculiar  accommodation  of  the  lessees' 
business.  And  (2)  conclusively,  to  raise 
this  implied  covenant  to  repair  by  the  lessor 
would  be  to  introduce  into  the  written  con- 
tract of  the  parties  a  most  important  cond ition 
which  they  did  not  incorporate  in  it  them- 
selves when  they  reduced  their  agreement  to 
writing.     It  would  amount  to  an  essential 


iQjared  by  reason  of  ioe  and  snow  being  left  on  a 
common  stain  where  the  tenant  had  knowledge  of 
daoKrer.  diBtinguishlng  Loooey  v.  McLean,  nipm; 
as  la  that  <saBB  the  unsafe  condition  was  perma- 
nent and  this  temporary,  and  in  that  case  it  was 
not  connected  directly  with  plaintiff.  Here  It  was 
not  defective  construction  or  unsafe  condition 
when  leased— and  the  court  claims  that  this  stair- 
way by  the  lease  was  under  control  of  the  tenant 
as  be  had  the  riffht  to  use  It. 

And  a  landlord  was  not  liable  to  a  tenant  Injured 
in  using  an  outside  stairway  where  the  evidence 
tended  to  show  that  the  injury  was  caused  by  a 
horse  puJUnir  tt  down  that  was  hitched  to  the  same. 
Piatt  V.  Farney,  16111.  App.  210. 

And  a  person  not  entitled  to  enter  the  premises, 
having  no  business  there,  cannot  recover  for  In- 
Jarles  caused  by  defective  condition  of  steps. 
Hart  V.  Cole.  16  L.  R.  A.  557, 156  Mass.  475;  Plummet- 
v.DlU,156  Mass.  426. 

So  the  landlord  Is  not  liable  to  a  subtenant,  in- 
iared  by  a  hole  In  the  common  hall,  where  the  land- 
lord had  no  notice,  and  the  tenant*a  lease  prohib- 
ited subletting.  Cole  v.  MoKey,  66  Wis.  500,  57  Am. 
Rep.29B. 

And  is  not  liable  fOr  injuries  to  a  child  of  athlrd- 
fioor  tenant,  caused  by  a  dark  hall,  where  the 
chiid*8  mother  was  accustomed  to  light  the  hall. 
Mailer  v.  Minken,  6  Misc.  444. 

A  landlord  is  not  liable  to  a  party  Injured  by 
r8&«on  of  opening  a  wrong  door  by  mistake  and 
falling  down  stairs  at  the  door.  Kaiser  v.  Hirth, 
46  How.  Pr.  161,  4  Jones  ft  S.  844;  Hilsenbeck  v. 
Ouhring,  131  N.  Y.  674. 

And  thesame  was  held  where  a  tenant  had  agreed 
to  llffht  the  haU  and  failed  to  do  so.  Jucht  vl 
Bebrens,  28  N.  Y.  S.  R.  690. 

And  in  Barker  v.  Baker,  7  N.  Y.  8.  B.  884,  it  was 
held  that  a  landlord  of  a  business  block  was  not 
liable  for  injury  received  by  a  party  falling  on  a 
landing  between  two  flights,  where  the  only  light 
was  through  the  glass  doors  and  transoms  oC  the 
•offices,  and  the  day  was  dark. 

And  Humphrey  v.  Walt,  22  XT.  G.  C.  P.  580.  holds 
that  a  landlord  is  not  liable  to  a  tenant  having 
knowledge  of  the  construction  of  the  ball  with  a 
^pe  hole  in  the  floor,  injured  in  attempting  to  move 
her  goods  across  the  hall  to  another  room. 

The  oourt  also  placed  the  decision  on  the  ground 
that  as  no  liability  existed  if  tenant  had  leased  a 
whole  bonfle,  still  less  would  there  be  if  be  rented 
4m\j  part ;  but  this  proposition  Is  not  generally  ac- 

28  J^  R.  A. 


'  oepted  as  applicable  to  a  tenement  or  apartment 
houses,  for  repairs  in  common  halls. 

Fire  escape. 

A  landlord  falling  to  provide  a  Are  escape  ro- 
quired  by  statute,  will  be  liable  for  damages  caused 
thereby.  WUly  v.  MuUedy,  78  N.  Y.  810,  84  Am. 
Rep.  586;  McLaughlin  v.  Amfleld,  58  Hun,  876. 

So  where  a  statute  requires  all  buildings  over  two 
stories  high  to  be  furnished  with  fire  es'.-apes,  or  the 
owner  will  be  liable  for  damages,  hois  not  relieved 
although  the  tenant  injured  was  in  the  second 
story.    Bose  v.  King,  15  L.  B.  A.  160. 48  Ohio  St.  213. 

But  he  Is  not  liable  for  injury  to  a  child  of  a  ten- 
ant caused  by  using  fire  escape  platform  as  a  bal- 
cony, although  the  hinge  was  defective  and  trap 
door  gave  way.  McAlpin  v.  Powell,  70  N.  Y.  126, 
26  Am.  Bep.  565. 

Sidewdth. 

A  landlord  having  control  is  liable  to  the  party 
injured  in  fallinir  down  unprotected  openings  on 
the  street.  Stevenson  v.  Joy,  152  Ma^s.  45;  Jennings 
V.  Van  Schaick,10B  N.  Y.  580;  Tomle  v.  Hampton, 
120IlLa79. 

In  tbe  case  of  Tomle  v.  Hampton,  supra,  the  open- 
ing existed  before  renting. 

And  a  landlord  is  liable  for  injuries  received  by  a 
person  failing  in  a  defective  and  unprotected  coal- 
hole in  the  sidewalk  although  the  promises  are  oc- 
cupied by  a  monthly  tenant.  Dalay  v.  Savage,  145 
Mass.  88. 

But  a  landlord  employing  a  watchman  is  not  lia- 
ble for  injuries  caused  by  an  open  coal  hole,  where 
the  covering  is  removed  while  the  watchman *s  t>ack 
is  turned.  Martin  v.  Pettit,  5  L.  B.  A.  794. 1 17  N.  Y. 
118,  reversing  Wasson  v.  Pettit,  49  Hun,  166. 

And  a  landlord  occupsring  one  room  as  a  boarder 
is  not  liable  for  neglect  to  remove  snow  on  side- 
walk under  a  dty  ordinance  requiring  it  to  be  **re- 
moved  by  the  tenant  occupant  and  in  case  of  no 
tenant  by  the  owner.*'  Com.  v.  Watson,  07  Mass. 
562. 

Landlords  would  be  liable  to  strangers  for  defects 
of  buildings  having  control  of  entrance,  and  dours 
in  common ;  but  under  Mass.  Stat.  1850  the  city  is 
liable  for  defects  in  sidewalks  and  injuries  from 
snow  and  ice,  and  this  remedy  is  exclusive.  Rirby 
V.  Boylston  Market  Asso.  14  Gray,  248, 74  Am.  Dec 
682. 

WaUt. 
A  landlord  is  liable  for  injury  to  a  tenant  In  at- 
tempting to  raise  a  building.    Butler  v.  Cushing,  46 


See  also  32  L.  R.  A.  782. 
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modification  by  parol  of  a  written  contract.  I 
It  would  be,  not  the  explanation  by  parol  of 
an  obscurity  on  the  face  of  the  contract,  but 
the  substitution  of  one  contract  for  another, — 
a  contract  by  parol  for  the  written  one  made 
by  the  parties.  The  case  of  BisseU  ▼.  Lloyd, 
100  111.  214,  affords  distinct  support  to  the 
contention  of  appellant  as  to  the  implied 
covenant  of  the  lessor*  to  repair  the  portion  of 
the  building  whose  possession  he  retained,  in 
order  that  the  comfort  or  security  of  the  ten- 
ant of  the  leased  room  might  be  maintained. 
But  there  is  no  attempt  to  fortifv  this  con- 
clusion of  the  supreme  court  of  Illinois  by 
reason  or  authority.  It  is  the  naked,  dog- 
matic assertion  of  a  court  of  last  resort,  and 
we  decline  to  yield  our  assent  to  it. 

Tho  other  ground  of  contention,  viz.,  the 
liability  for  repairs  on  the  part  of  the  lessor 
in  cases  where  a  part,  only,  of  the  premises 
are  leased,  and  the  remainder  retained  by  the 
landlord,  because  of  the  relationship  of  the 
parties  to  each  other  and  to  the  property, 
seems  to  be  clearly  recognized  in  the  case  of 
To(^  y.  Beckett,  6*7  Me.  544,  24  Am.  Rep.  54. 


The  decision  and  its  reosonfng  are  not  satis- 
factory, and  the  vice  of  the  opinion  is  that  it: 
confounds  the  passivity  of  the  landlord  with* 
afi^rmative  action  on  his  part  amounting  to 
ne^li^ence.     It  overlooks   the  fundamental 
principle  in  all  leases  by  which  the  lessor  ift< 
made  to  "hand  off"  during  the  continuance 
of  the  lease.     He  may  not  be  required  to> 
affirmatively  aid  the  tenant  in  repairs,  and  he- 
may  not  affirmatively  act  inconsistently  with 
his  lessee's  right  to  possession  and  enjoy- 
ment; and,   so  long  as  the  lessor  abstains- 
from  all  action,  he  is  within  the  line  of  hi»- 
duty     The  Maine  case  confounds  negligence 
with  nonintervention,  and  is  unsound. 

A  critical  study  of  the  case  of  Priegt  ▼. 
Nichols,    116  Mass.   401 ;  Kirhy  v.   BoyUtorh- 
Market  Amo.  14  Gray,  249.  74  Am.  Dec.  682, 
and  Looney  v.  McLean,  129  Mass.  83,  87  Am. 
Rep.  295, — the  two  former  cited,  and  supposed 
to  have  been  followed,  by  the  court  in  6T 
Me.,  and  the  last  relied  upon  by  appellant's^ 
counsel,— readily  distinguishes  them  from 
the  Maine  case  and  the  case  at  bar.    The  case- 
of  Kirby  ▼.  BoyUton  Market  Asao.,  14  Gray, 


H an,  G21.  This  case  does  not  show  whether  tenant 
was  of  whole  or  part. 

And  a  landlord  of  a  tenement  house  falling  to 
keep  the  part  of  tbe  house  under  his  control  tn  ro- 
pelr  is  liable  to  the  tenant,  injured  by  the  fall  of  the 
walla.    Bold  V.  O'Brien,  12  Daly,  leo. 

And  the  landlord  of  an  apartment  house  is  liable 
to  a  lessee  Injured  by  a  wall  f  allintr,  caused  by  ex- 
oavation  of  adjoioinff  owner.  Ward  v.  Fagan,  28 
Mo.  App.  116. 

This  building  was  oontroUed  by  the  landlord,  and 
as  to  this  wall  the  tenant  occupied  the  relation  of 
strangrer. 

But  Howard  r.  Doolittle,  8  Duer,  464,  Holds  that 
tbe  landlord  was  not  liable  for  falling  to  shore  up 
tbe  wall  of  his  tenant^s  building  while  an  excava- 
tion was  made  by  an  adjacent  owner.  In  this  case 
tbe  landlord  bad  parted  with  all  control  and  the 
question  considered  was  whether  he  was  bound  to 
repair  after  renting. 

And  a  landlord  owning  adjacent  lot  and  removing 
outside  wall  from  part  of  leased  premises  exposing 
goods,  is  not  liable,  where  it  was  questionable  if 
the  extension  exposed  had  any  wall  of  its  own,  and 
also  questionable  if  tbe  tenant  was  injured.  The 
liability  of  tbe  landlord  in  such  a  case  is  the  same 
as  that  of  another  owner.  Better  v.  Goerlitz,  16 
Daly,  484. 

FaUing  articles. 

A  landlord  in  control  of  a  building  occupied  by 
several  is  liable  to  a  person  injured  from  the  fall 
of  the  cornice,  or  timbers  from  the  roof,  or  a  stone 
from  the  top  of  the  fire-escape.  O^Connor  v.  An- 
drews, 81  Tex.  28:  O'Connor  v.  Curtis  (Tex.)  Feb.  28, 
1802;  Hungerford  v.  Bent,  66  Hun,  8:  Schachne  v. 
Bamett,  26  Jones  &  8. 145. 

And  a  landlord  furnishing  power  in  an  apart- 
ment building  is  liable  to  an  employ^  of  a  tenant 
Injured  by  defective  shafting  falling  in  the  stair- 
way.   Poor  V.  Sears,  164  Mass.  680. 

A  landlord  having  notice  is  liable  to  his  tenant  or 
person  properly  on  the  premises,  injured  in  a  com- 
mon hfUlway  by  reason  of  the  same  being  out  of 
repair,  as  from  fall  of  plaster.  Doliard  ▼.  Boberts, 
U  L.  B.  A.  288,  ISO  N.  Y.  269. 

And  is  liable  to  a  tenant  for  injury  from  a  falling 
sign  used  by  the  landlord  above  the  tenant*s  room. 
Payne  v.  Irvin,  144  111.  482.  affirming  44  Ul.  App.  106. 

And  a  landlord  controlling  the  roof  is  liable  for 
Injuries  caused  to  a  stranger  by  the  fall  of  aocu- 

23  L.  R.  A. 


mutated  snow  and  ice  from  the  same.    Shipley  v* 
Fifty  Associates,  101  Mass.  251, 8  Am.  Bep.  846. 

But  a  landlord  occupying  premises  and  renting*- 
bench  and  power  to  a  tenant  in  a  lumber  mill,  is  not 
hable  to  him  for  injury  by  timber  thrown  from  the 
upper  door  as  the  tenant  was  coming  out  of  tho 
lower  door,  having  knowledge  of  tbe  custom  of' 
loading  and  of  this  load  in  particular.  Alien  ▼• 
Johnson,  4  L.  B.  A.  784,76  Mich.  8L 

Light  and  atr, 

A  tenant  of  a  second  floor  is  entitled  to  damages- 
for  addition  built  in  front  of  his  rooms  obstructing 
his  view  and  access,  between  the  building  and  the- 
sidewalk.    Brande  v.  Grace,  154  Mass.  210. 

But  it  is  no  eviction  of  a  tenant  for  the  landlord  to 
build  on  an  adjoining  lot,  obstructing  the  light» 
and  tbe  statute  allowing  a  surrender  when  the- 
building  is  untenantable  does  not  apply.   Johnson 
V.  Oppenhelm.  2  Jones  &  S.  416. 

For  other  cases  on  light  and  air,  see  note  to  Oase- 
V.  Minot  (Mass.)  22  L.  B.  A.  686. 

Nuieances* 

A  landlord  Is  not  liable  to  one  tenant  for  renting- 
another  part  of  the  same  premises  to  another  tea- 
ant  who  used  gasoline  or  other  dangerous  articles^ 
unless  the  landlord  knew  it  would  be  so  usecL 
Lewis  V.  Hughes,  12  Colo.  208. 

And  a  tenant  vacating  a  stable  because  the  land- 
lord rented  the  other  part  as  a  restaurant  cannot . 
claim  an  eviction  on  account  of  smoke,  heat,  and 
fumes  injuring  his  horses.    Gray  v.  Gtoff,  8  Mo. 
App.  829. 

This  on  the  ground  that  there  is  no  implied  cove- 
nant that  premises  are  tenan table. 

And  a  lessee  of  a  storeroom  cannot  refuse  to- 
pay  rent  on  account  of  operation  of  elevator  and 
use  of  stairway  necessary  for  other  parr,  when  such 
tenant  renewed  bis  lease  after  such  use.    Benedict 
V.  Barling,  79  Wis.  651. 

A  party  having  a  delicate  trade  should  sHpulate- 
for  protection,  and  where  the  landlord  used  the  oel- 
lar  and  heated  the  first  floor  to  80  degrees,  causing 
paper  stored  there  to  lose  weight,  the  tenant  could 
not  recover  damages  as  there  was  no  implied  war- 
ranty of  fltness,  and  the  tenant  saw  tbe  l)Oiler  in  the* 
cellar  when  he  rented,  and  the  landlord  did  not- 
know  that  the  kind  of  paper  stored  would  be  injur- 
ed.   Robinson  v.  Kilvert,  17  Wash.  L.  Rea.  607.  4/^ 
Alb.  L.  J.  812, 61  L.  T.  N.  S.  60. 


See  also  40  L.  R.  A.  476,  754. 
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249,  74  Am.  Dec.  CSS.  detennfced  that  '*the 
owner  of  a  buildinc:  leiiaed  in  several  tene- 
ments, who  is  bound  to  make  all  necessary 
repairs,  and  has  control  of  the  passageways 
and  doors  for  that  purpose,  and  who  keeps 
the  keys,  and  opens  and  closes  the  doors  of 
portions  of  the  ouilding  at  times  fixed  by 
occupants,  is  not  relieved  from  liability  for 
injuries  caused  by  defects  in  the  building, 
or  by  the  falling  of  snow  and  ice  there- 
from. "  The  case,  on  its  facts,  does  not  bear 
the  slightest  semblance  to  the  cose  at  bar, 
nor  is  the  opinion  of  the  court  authority  for 
the  proposition  we  are  considering.  The 
case  of  Priest  ▼.  NicJioU,  116  Mass.  401,  pre- 
sents a  clear  case  of  negligence  in  affirmative 
action  on  the  landlord  *s  parU  The  landlord 
occupied  the  upper  story,  and  neglij^ently 
injured  his  tenant  below  by  water  escaping 
from  a  waste  pipe  and  from  an  engine  which 
the  landlord  used  and  had  charge  of.  Here 
liability  was  imposed  for  negligence  in  af- 
firmative action  by  the  landlord  in  the  use  of 
his  engine  and  waste  pipe.  The  case  of 
Loaney  t.  McLean^   120  Mass.   88,   87  Am. 


Rep.  205,  held  that  a  land'orJ  who  lets  rooma 
in  a  tenement  house  to  different  tenants, 
with  a  right  of  way  in  common  over  a  stair- 
case, is  1x>und  to  keep  such  staircase  in  re- 
pair ;  but  that  is  not  the  case  at  bar.    If  the- 
weight  of  authority  is  controlling,  it  will  be- 
ascertained,  on  examination,  that  the  current 
is  against  liability  of  the  lessor  in  such  case- 
as  this.    Bee  WalJker  y.  Gilbert,  2  Robt.  214  ; 
Doupe  y.  Qenin,  46  N.  Y.  119,  6  Am.  Rep. 
47 ;  Ward  v.  Fagin,  101  Mo.  660.  10  L.  R. 
A.  147 ;  CoU  v.  MeKey,  66  Wis.  (KX),  57  Am. 
Hep.  203 ;  PureeU  v.  English,  86  Ind.  84,  4i 
Am.  Rep.  255 ;  Krueger  y.  Ferrant,  29  Minn. 
885,  48  Am.  Rep.  228. 

This  line  of  decisions  rests  upon  sound 
reason.  The  general  rule  is  firmly  estab- 
lished that  no  implied  covenant  for  repairs, 
can  be  raised  against  the  lessor.  The  lessee 
cannot  invoke  an  implied  covenant  of  Uie 
landlord  that  the  leased  premises  are  fit  and 
suitable  for  the  lessee's  business  or  use.  The- 
intending  tenant  must  use  his  own  faculties, 
and  judge  for  himself  if  the  premises  he  de- 
sires to  lease  are  in  repair,  and  are  suitablo- 


And  a  tenant  cannot  plead  an  eviction  where  the 
other  tenant  so  used  his  part  as  a  house  of  prosti- 
tution without  the  knowledge  or  conaent  of  land- 
lord.   GUhooley  v.  Washington,  i  N.  Y.  217. 

But  a  landlord  cannot  recover  rent  where  the 
tenant  vacated  part  on  account  of  landlord  con- 
verting' other  part  into  a  house  of  prostitution- 
Dyett  V.  Pendleton,  8  Gow.  727. 

And  a  lordlord  of  an  apartment  building  is  liable 
to  lower  tenants  for  injury  caused  by  fall  of  upper 
floor,  from  overload hig  the  same,  where  he  mis- 
represented to  tenant  of  upper  floor  the  strength 
of  the  same.  Brunswick-Balke  CaUender  Go.  v. 
Bees,  69  Wis.  442. 

For  other  nuisances,  see  **Water.** 

Baof  UKd  in  common,* 

A  lioense  to  use  roof  as  a  drying  place  for  clothes 
does  not  require  the  landlord  to  fence  it.  Ivay  v. 
Hedges,  L.  R.  0  Q.  B.  Dir.  80. 

Aod  the  landlord  is  not  liable  for  injuries  caused 
by  breaking  of  slat  on  roof  used  in  common  for  dry- 
ing clothes,  where  he  had  no  notice  of  any  defect 
and  was  not  guilty  of  aoy  negligence.  Alperln  v. 
Earie,  56  Hun,  211. 

And  is  not  liable,  where  child  of  tenant  fell 
out  of  a  window  and  through  a  skylight  on  a 
roof  used  in  common  for  drying  clothes,  as  land- 
lords are  not  required  to  build  protections  to  catch 
children  that  fall  out  of  windows.  Miller  v.  Wood- 
head,  104 19.  Y.  47L 

WaUir  fnym  roof, 

A  landlord  having  control  of  the  roof  Is  gener- 
ally liable  to  the  tenant  below  for  damages  from 
defective  oondltion  of  the  same,  or  for  negligently 
leaving  the  oonduotlog  pipe  so  as  to  flood  premises 
below,  or  for  exposing  goods  of  tenant  by  uncov- 
ering roof.  McVie  v.  MoNaughton,  21 N.  7.  Week. 
Dig.  89;  Wortbington  y.  Parker,  11  Daly,  645; 
Sauth  V.  Davenport,  45  N.  T.  8.  B.  986,  and  00  Hun, 
70;  Sulzbacher  v.  Dickie,  6  Daly,  469;  Center  v. 
Davis,  80  Gki.  210;  Toole  v.  Beckett,  67  Me.  544,  24 
Am.  Rep.  54;  GUckauf  v.  Maurer,  75  111.  280,20  Am. 
Bep.  288;  BisseU  v.  Lloyd.  100  IIL  214. 

And  under  Georgia  Code,  a  landlord  is  bound  to 
repair  aleak  after  notice,  and  if  the  landlord  occu- 
pied the  upper  rooms  be  would  be  liable  to  the 
lower  tenant  for  damages  from  a  leaky  roof  with- 
out notice,  but  would  not  be  liable  for  damages 
resulting  from  an  extraordinary  fall  of  snow. 
Guthman  V.  GutlebeiTy,  49Ga.272. 

dSL^RA. 


Where  the  landlord  examined  the  roof  flve  daya 
pfior  and  found  it  all  right,  he  is  not  liable  for  in- 
Jury  caused  to  lower  floor  tenant,  by  leak  in  gutter 
pipe  made  by  rats  gnawing  a  hole  therein.  COr- 
stairs  v.  Taylor,  L.  B.  6  Exch.  217,  40  L.  J.  Bzob. 
129. 19  Week.  Bep.  728. 

And  it  was  held  in  Tenant  y.  Hall,  27  N.  B.  409» 
that  a  landlord  occupying  the  upper  floor  was  not 
liable  to  tbe  tenant  iMdowJnJured  by  water  from  an 
insuiBoient  pipe  during  a  severe  storm  where  there 
was  no  negligence  in  the  construction  of  the  pipe, 
or  the  mode  adopted.  WhUe  the  court  said  that 
there  was  no  implied  warranty  the  Jury  found  for 
the  defendant  on  the  question  of  absence  of  negli- 
gence in  the  construction  of  the  pipe  and  there  was 
no  q^uestion  made  as  to  the  terms  on  which  the  q ues- 
tion  of  negll£rence  was  submitted  to  them.  Bo  the- 
verdict  was  not  disturbed. 

And  it  was  held  in  Krueger  y.  Ferrant,  29  Minn. 
885, 48  Am.  Bep.  228,  that  in  the  absence  of  an  ex- 
press covenant  to  repair,  a  landlord  having  con- 
trol of  the  roof  where  there  are  several  tenants  la 
not  liable  for  damages  from  leak  on  tenant  below 
as  there  is  no  covenant  implied  to  keep  in  repair, 
or  that  the  premises  are  suitable,  and  shelter  from 
roof  does  not  require  landlord  to  repair,  and  the- 
risk  was  assumed. 

This  case  appears  to  conflict  with  the  weight  of 
authority,  although  cited  with  approval  by  the- 
main  case.  The  cases  on  which  it  mainly  depends 
are  those  of  liability  of  adjoining  owners  or  where 
tenant  has  exclusive  controL 

WateTn  pipes,  and  pZumMny  wnJtroQ/ed  by  Zandtord. 

A  landlord  occupying  the  upper  floor  is  liable  to 
tenant  below  for  injury  to  tenant  below  for  leak- 
age from  his  room.  Slapenhorst  v.  American  Mfg. 
Go.  16  Abb.  Pr.  N.  B.  866;  Jackson  v.  Eddy,  12  Mo. 
200;  Priest  v.  Nichols,  116  Mass.  40L 

And  is  liable  to  tenant  for  damages  for  defective- 
plumbing  controlled  by  the  landlord.  Bemauer  v. 
Hartman  Steel  Go.  88  TXL  App.  401;  Pike  v.  Britten, 
71  Co  L 169, 60  Am.  Bep.  627;  Freidenburg  v.  Jones» 
08  Ga.  612. 

A  landlord  allowmg  sewerage  to  flow  from  his. 
lot  adjoining  into  cellar  of  his  tenant  is  liable. 
Smith  V.  Faxon,  166  Mass.  689. 

And  if  he  fails  to  comply  with  the  ordtfs  of  the 
board  of  health  as  to  sewer  gas  in  an  apartment 
building  he  cannot  collect  ront  from  a  tenant  yaoat- 
ing  on  account  of  the  same.    Bradley  v.  De  Gol» 
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for  his  use.  If  he  wishes  to  protect  himself 
against  the  hazards  of  subsequently  accruing 
accidents  or  defects  requiring  repairs,  he 
must  do  so  by  proper  covenants  in  his  con- 
tract of  lease.  He  takes  his  leased  premises 
for  better  or  for  worse,  as  an  ancient  au- 
thority aptly  characterizes  his  taking.  He 
takes  the  premises  as  he  finds  them,  and  he 
must  return  them,  as  nearly  as  possible,  in 
like  condition.  This  necessarily  involves  his 
making  repairs  on  tlie  property  during  the 
term  of  his  lease.  And  all  this  must  be  true 
— all  this  is  true — whether  he  lease  one  room 
or  six,  the  whole  or  a  part  of  the  house.  If 
he  rents  the  wliole,  the  wisdom  and  necessity 
■of  his  protecting  himself  in  his  contract  by 


stipulating  for  repairs  by  his  landlord  ap- 
pears to  be  not  less,  but  greater,  than  if  he 
rents  a  part,  only.  The  rule  extends  to  the 
whole  premises,  and  to  every  part  of  the 
premises.  The  duty  of  the  tenant  to  examine 
the  premises,  and  protect  himself  by  proper 
stipulations  in  his  contract  of  lease  if  danger 
is  suggested  by  his  examination,  is  the  same 
in  case  of  the  leasing  of  a  whole  or  of  part, 
only.  He  cannot  fix  liability  upon  his  lessor 
by  some  supposed  implied  covenant  to  repair, 
when  he  had  it  in  his  power  to  create  this 
covenant  expressly  in  the  written  contract, 
and  failed  to  do  so. 
Affirmed, 


«ourla,  U  Abb.  N.  C.  68,  12  Daly,  803,  67  How.  Pr. 
76. 

And  If  the  water  pipes  controlled  by  landlord  are 
■out  of  order,  and  the  tenant  Is  injured  thereby, 
rent  ceases  under  New  York  Act  1880,  providing 
that  rent  shall  cease  when  property  is  untenant- 
mbie.    Vann  v.  Ruuse,  94  N.  Y.  401. 

And  the  same  was  held  where  the  tenant's  part 
was  overflowed  by  filth  from  vault,  which  was  on 
that  or  an  adjoiomg  lot.  Fash  v.  Kavaoairh,  24 
flow,  Pr.  847. 

Under  New  York  Act  1660,  chap.  84fi.  providing 
rent  shall  cease  if  the  buildlDg  Is  untlt  for  occu- 
pancy, a  tenant  is  Justilled  in  leaving  where  he  Is 
annoyed  by  explosions,  shaking  of  the  building, 
«nd  cracking  of  plaster,  which  the  landlord  claimed 
was  caused  by  dynamite  placed  somewhere  to  in- 
jure him,  but  probably  was  from  the  water  pipes 
and  tank.    TaUman  v.  Murphy,  120  N.  Y.  345. 

A  verdtct  for  a  tenant  on  his  tender  of  amount 
^ue'  was  sustained  where  hp  filed  a  counterclaim 
for  damages  from  water  from  pipes  above,  in  a  suit 
tor  rent,  and  the  record  did  not  show  that  the  pipes 
were  In  repair  when  rented,  and  it  was  questionable 
whether  tUe  Jury  considered  the  counterclaim. 
Colc.ough  y.  Niland,  68  Wis.  300. 

But  it  was  held  in  Edgerton  v.  Page.  20  N.  Y.  281, 
that  daroaKes  caused  to  a  tenant  by  water  from  the 
landlord  above  him  Is  not  a  proper  set-off  or  coun- 
terclaim for  rent  where  there  is  no  eviction  as  the 
acts  of  plaintiff  are  acts  of  trespass  or  negligence. 

And  a  landlord  is  not  liable  for  breach  of  cove- 
nnnt  of  quiet  enjoyment  where  the  tenant  of  lower 
floor  was  injured  by  bursting  of  pipe  at  the  branch 
on  first  floor,  as  the  defect  existed  before  the  lease 
was  made.  But  if  the  water  bad  been  disconnect e<^ 
from  p1aintifl*s  pipe  it  would  have  been  different, 
and  Injury  from  escape  of  water  waa  not  pleaded. 
Anderson  v.Oppenhelmer,  L.  R.  5  Q.  B.  Div. 602, 49 L. 
J.  Q.  B.  708. 

A  nd  a  landlord  is  not  liable  to  a  tenant  injured  by 
water  where  the  record  does  not  show  whether  the 
pipes  burst  on  or  off  the  part,  occupied  by  tenant. 
Simons  v.  Seward,  22  Jones  8t  8.  400. 

WcAw^  pipes^  and  vlumbing  uted  hy  other  tenants. 

A  landlord  is  not  liable  to  one  tenant  for  injuries 
eaused  by  abuse  or  misuse  of  water  privileges  of 
tenant  above.  White  v.  Montiromerv,  68  Ga.  204; 
Mendel  v.  Fink,  8  HI.  A  pp.  878;  Greene  v.  Hague,  10 
111.  App.  608:  McCarthy  v.  York  County  Sav.  Bank, 
74  Me.  816.  48  Am.  Hep.  501:  Bobbins  v.  Mouut,  88 
How.  Pr.  24;  Kenney  v.  Barns,  67  Mich.  886).  i , 


And  Is  not  liable  for  leakage  from  room  above 
the  tenant,  where  the  tenant  injured  has  exempted 
him  from  all  damages  by  leakage,  and  the  tenant 
injured  neglected  to  turn  off  water  running  to  wa- 
ter closet  on  the  floor  above  that  he  had  the  use  of. 
Taylor  v.  Bailey,  74  Ul.  178. 

But  a  landlord  is  bound  to  keep  in  condition 
pipes  used  in  common  by  several  tenants.  Fitch  v. 
Armour,  27  Jones  &  8.  418. 

A  landlord  having  notice  of  misuse  of  water 
closet  by  upper  tenants  in  common  is  liable,  in 
Georgia,  to  lower  tenants  for  danuiges  from  over- 
flow. Marshall  v.  Cohen,  44  Ga.  480,  9  Am.  Hep. 
170. 

And  is  liable  to  his  tenant  for  injuries  from  de- 
fective water  pipes  of  another  tenant.  Ingweisen 
V.  Hankin,  47  N.  J.  L.  18. 54  Am.  Hep.  100. 

And  under  N.  Y.  Laws  1860.  chap.  885,  providing 
that  tenancy  shall  cease  if  premises  are  untenant- 
ble,  rent  cannot  be  collected  from  a  tenant  who 
was  forced  to  leave  by  reason  of  defective  plumb- 
ing of  other  tenant.  St.  Michaels  Prot.  Episcopal 
Church  V.  Behrens,  10  N.  Y.  Civ.  Proo.  Bep.  18L 

Water  suppiv, 

A  landlord  cannot  out  off  water  supply  pipes. 
Gans  V.  Hughes,  38  N.  Y.  S.  R.  490;  West  Side  Sav. 
Bank  v.  Newton,  76  N.  Y.  618,  reversing  8  Daly,  9SL 

But  where  no  duty  rested  on  the  landlord  to  ap- 
portion the  water  tax,  and  the  tenant  of  the  fourth 
and  fifth  floors  refused  to  pay  a  bill  for  the  whole, 
and  the  supply  was  cut  off  by  the  city,  and  then  he 
had  to  pay  it  all  and  pipe  his  own  part,  he  was  lia- 
ble for  rent  as  the  lease  did  not  gnnrantee  a  supply 
of  water.    Reynolds  v.  Meld  rum,  33  N.  Y.  S.  B.  664. 

And  where  the  water  supply  was  cut  off,  but  the 
answer  did  not  show  that  it  was  on  account  of  a 
leak  in  another  part  of  the  building,  and  might 
have  been  cut  off  by  some  tenant  without  the  land- 
lord's knowledge,  the  tenant  was  liable  for  rent. 
Coddinitton  v.  Dunham,  8  Jones  &  8. 412. 

A  landlord  leasing  a  house  and  land,  with  a  li- 
cense to  use  a  pump  on  another  tract,  is  not  liable 
in  an  action  of  covenant  for  nonrepair  of  the  pump. 
If  an  action  would  belt  would  be  an  action  of  case. 
Pomfret  v.  RIcroft,  1  Wms.  Saund.  4th  ed.  3S2. 

For  rights  of  tenants  on  condemnation,  see  nots 
to  Corrigan  v.  Chicago  (HI.)  21  L.  H.  A.  212. 

For  liability  in  case  of  Are  see  noU  to  Porter  v. 
TuU(Wa8h.)88L.li.A.6ia.  I.  T. 
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MARYLAND  COURT  OF  APPEALa 


Richard  A.  TYSON  et  al,  Appt9., 

V. 

WESTERN  NATIONAL  BANK 
OF  BALTIMORE. 

(77  Md.  412J 

1.  An  indorsement  **  for  collection**  will 
DOt  vtim  the  title  to  oommerclal  paper  to  the 
bank  ia  whioh  it  is  deposited. 

^  Entering  the  amount  of  commerciai 
paper  deposited  with  a  bank  **  for  col- 
lection** s«  cash  in  the  paee-book  of  the 
-depositor  and  to  his  credit  on  the  boolss  of  the 
hank  will  not  pass  to  the  bank  the  title  to  the  pa- 
per if  it  was  not  to  be  an  absolute  credit  but  was 
to  be  charged  back  if  not  collected. 

S*  The  collection  of  paper  deposited 

with  a  bank  indorsed  *'for  collection**  after  the 
hank  has  ceased  to  do  business  because  of  insolv- 
ency will  not  vest  the  title  to  the  paper  in  the 
hank. 
•4.  A  third  person  can  aeqnire  fiH>m  the 
bank  no  title  to  commercial  paper  deposited 
with  an  indorsement  **  for  collection.** 

^m  No  jndnrment  can  be  rendered  in  a 

case  submitted  to  the  court  for  its  opinion  upon 
an  ajireed  sratemeot  of  facts,  unless  a  request  for 
Judgment  is  distinctly  made  in  the  agreed  case. 

Of  arch  lA,  1808.) 

APPEAL  by  plaintiffs  from  a  jiidgrment  of 
the  Court  of  Common  Pleas  in  favor  of 
defendant  in  an  action  brought  to  recover  dam- 
ages for  the  alleged  wrongful  conversion  of 
the  proceeds  of  a  draft  and  check  which  bo- 
loneed  to  plaintiff.    Beversed. 

The  case  sufficiently  appears  in  the  opinion. 

Messrs.  Killer  As  Bonsai,  for  appellants: 

When  a  draft,  check,  or  note  is  inaorsed  *'for 
collectio-^  for  account  of"  such  indorsement  is 
known  in  law  as  a  restrictive  indorsement,  and 
the  effect  of  it  is  to  retain  the  title  to  the  paper 
in  the  indorser. 

1  Dan.  Neg.  Inst.  g§  886, 837;  Morse,  Banks 
A  Banking.  §  598;  Veeil  Bank  v.  Farmers 
Bank,  2Si  Md.  148;  National  Butchers  d  Dro9- 
€rs  Bank  v.  Hubbell,  7  L.  R.  A.  862,  117  N. 
Y.  384;  Fifth  Nat,  Bank  v.  Armstrong,  40 
Fed.  Rep.  46;  Manufacturers  Hat,  Bank  v. 
Continental  Bank,  2  L  R.  A.  699,  148  Mass. 
^553;  Lett  y.  National  Bank  of  Missouri,  5 
Dill.  107;  Balbach  v.  Frelinghuynen,  15  Fed. 
Rep.  683;  2  Morse,  Banks  <&  Banking.  §^  583, 
588;  First  Nat.  Bank  of  Trinidad'  v.  First 
Nat.  Bank  of  Denver,  4  Dill.  2Q0\  First  Nat. 
Bank  of  OireleffiUe  v.  Bank  of  Monroe.  38  Fed. 
Rep.  408;  8t.  Louis  A  8.  F.  H,  Co.  v.  Johnston, 


188  U.  8.  566.  88  L.  ed.  688;  Beott  r.  Ocean 
Bank,  23  N.  Y.  289. 

The  language  of  the  indorsement  is  without 
ambiguity,  and  needs  no  explanation,  either 
by  parol  proof  or  by  resort  to  usage.  It  does 
not  purport  to  transfer  the  title  of  the  paper  or 
the  ownership  of  the  money  when  received. 
Both  these  remain,  \iy  the  reasonable  and  al- 
most necessary  meaning  of  the  language,  in 
the  indorser. 

White  V.  Miners  Nnt,  Bank  ef  Georgetown, 
Colo.  102  U.  S.  660,  26  L.  ed.  252. 

Nor  is  the  effect  of  the  written  contracts  be- 
tween the  parties  made  by  indorsements  and 
letters,  to  be  altered  by  the  fact  that  Tyson  & 
Rawb  were  entitled  to  check  against  the  cred- 
its given  them,  before  the  proceeds  of  the  paper 
actually  came  into  the  bands  of  J.  J.  Nichol- 
son  &  Sons. 

St.  Louis  db  S.  F.  R.  Go,  v.  Johnston,  133  U. 
8.  574,  88  L.  ed.  686;  Balbach  v.  Frelinghuf/sen. 
supra;  Giles  y,  Perkins,  9  East.  12.  approved 
in  St.  Louis  d  8.  F,  R  Go,  v.  Johnston,  supra; 
Fifth  Nat,  Bank  t.  Armstrong,  and  Leti  r. 
National  Bank  of  Missouri,  supra. 

The  indorsement  upon  the  draft  and  check 
gave  notice  to  the  appellee  that  the  appellants 
were  the  owners,  and  J.  J.  Nicholson  &  Sons 
merelv  agents  for  collection,  and  therefore  the 
appellee  acquired  the  paper  with  notice  of  and 
subject  to  the  rights  of  the  appellants. 

(kea  Bank  v.  Farmers  Bank,  First  Nat. 
Bank  of  Cireletille  v.  Bank  of  Monroe,  and 
Manufacturers  Nat.  Bank  v.  Continental  Bank, 
supra;  Merchants  Nat.  Bank  of  St,  Paul  v. 
Hanson,  83  Minn.  40;  Bank  of  the  Metropolis  y. 
First  Nat,  Bank  of  Jersey  City,  19  Fed.  Rep. 
801;  First  Nat,  Bank  of  Chicago  v,  Reno  County 
Bank,  8  Fed.  Rep.  257  ;  Blaine  v.  Bourne,  11 
R.  I.  119.  28  Am.  Rep.  429,  and  Claflin  v.  WU- 
son,  51  Iowa,  16. 

If  appellee  was  the  sub-agent  for  collection, 
Tyson  &  Bawls  could  recover. 

Cecil  Bank  v.  Farmers  Bank,  First  Nat. 
Bank  of  GircleviUe  v.  Bank  of  Monroe,  and 
Fijth  Nat,  Bank  v.  Armstrong,  supra;  Morse, 
Banks  &  Banking,  g  591. 

The  insolvency  of  an  agent  revokes  tbe 
agency;  and  when  J.  J.  Nicholson  &  Sons 
made  an  assignment  for  the  benefit  of  creditors, 
their  agency  to  collect  money  for  Tyson  & 
Rawls  terminated,  and  the  money  afterwards 
coming  into  tbe  hands  of  tbe  assignees,  from 
this  check  and  draft,  would  be  held  by  the  as^ 
signees  in  trust  for  Tyson  &  Rawls. 

See  Morse,  Banks  &  Banking,  §248;  Levi  t 
National  Bank  of  Missouri,  5  Dill.  104;  FirH 
Nat.  Bank  of  Cf  own  Point  v.  First  Nat.  Rank 
of  Richmond,  76  Ind.  561;  Be  Havens'  Petition, 


NOTB.— The  effect  of  the  indorsement  of  paper 
**  for  collection**  to  prevent  the  passioff  of  title  on 
a  deposit  of  such  paper  in  a  bank.  Is  a  question  on 
which  the  above  case  fairly  represeots  the  cur- 
rent of  decisions. 

On  this  subject  in  harmony  with  the  present 
case,  see  National  Butchers  ft  Drovers  Bank  v. 
Hubbell  (N.  Y.)  7  L.  R.  A.  862,  and  noU;  Freeman^s 
Nat.  Bank  v.  National  Tube  Works  Go.  (Mass.)  8  L. 
B.  A.  48,  and  nofs;  also  Armstrong  v.  Boyertown 
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Nat.  Bank  (Ky.)  9  L.  R.  A. 568:  Manufacturers  Nat. 
Bank  of  Boston  v.  Continental  Bank  of  St.  Louis 
(Ma88.)2L.R.A.699. 

On  the  more  difficult  question  of  the  effect  of  an 
Indorsement  of  a  check  *^or  deposit,**  on  which 
there  has  been  but  little  authority,  although  th« 
custom  of  making  such  indorsements  is  quite  0«a- 
eral,  see  Ditch  v.  Western  NaL  Bank  of  Baltimoi% 
post«164,andHcitib 
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8  Ben.  809;  Fir$t  Nat.  Bank  cf  CirelenUs  v. 
Bank  of  Monroe,  88  Fed.  Rep.  408;  Manvfact- 
urers  ifat.  Bank  v.  Continental  Bank,  d  L.  R. 
a:  699, 148  Mass.  559. 

Messrs.  Schmueker  As  Whitelock  for  ap- 
pellee. 


•7.,  delivered  the  opinion  of  the 
court: 

Tyson  &  Bawls  brought  suit  against  the 
Western  Bank  of  Baltimore.  The  facts,  so 
far  as  they  are  material,  are  as  follows :    The 

Slaintiffs  who  were  bankers  in  Greenville, 
forth  Carolina,  for  two  years  before  the 
transactions  now  in  question  kept  an  account 
with  Nicholson  &  Sons,  bankers  in  the  city 
of  Baltimore.  They  from  time  to  time  for- 
warded by  mail  to  i^icholson  <&  Sons  drafts, 
checks,  and  notes  of  different  persons,  and 
they  were  Indorsed  in  this  manner:  "For 
collection  for  account  of  Tyson  and  Rawls, 
Greenville,  N.  C.  **  Nicholson  &  Sons  would 
at  once  pass  to  the  credit  of  Tyson  &  Rawls 
upon  their  ledger  account,  as  cash,  all  checks 
and  sight  drafts,  and  would  promptly  inform 
them  by  mail  of  the  amount  of  such  credit. 
Tyson  &  Rawls  were  entitled  to  check  against 
such  credits  as  soon  as  they  were  entered,  and 
Nicholson  &  Sons  treated  and  used  as  their 
own  property  the  sight  drafts  and  checks  so 
credited,  in  the  same  manner  as  if  they  had 
been  deposited  over  their  counter  in  the  or- 
dinary w^ay ;  but  Tyson  &  Rawls  did  not 
know  and  did  not  inquire  how  Nicholson  & 
Sons  treated  and  dealt  with  such  drafts  and 
checks.  If  any  of  the  sight  drafts  or  checks 
which  were  credited  as  cash  were  dishonored 
by  the  parties  on  whom  they  were  drawn, 
Tiicholson  &  Sons  would  charge  the  account 
of  Tyson  &  Rawls  with  them  and  give  them 
notice  by  mail.  When  promissory  notes  or 
time  drafts  were  mailed  to  Nicholson  &  Sons, 
they  were  not  entered  to  the  credit  of  Tyson 
&  Kawls  until  they^  had  been  collected. 
There  was  no  special  airreement  between 
these  parties  in  regard  to  their  relations  with 
each  other  except  such  as  arose  from  their 
course  of  dealing. 

On  the  9th  of  January,  1892.  Tyson  <& 
Rawls  forwarded  to  Nicholson  &  Sons  a  check 
of  P.  E.  Braswell  on  the  State  Bank  of  Com- 
merce, Hendersonville,  North  Carolina,  for 
$400  payable  to  the  order  of  Jarvis  &  Blow. 
They  had  discounted  this  check,  and  they 
Indorsed  it  for  collection  for  their  account. 
Nicholson  &  Sons  credited  it  to  them  as  cash, 
and  so  informed  them  by  mail,  and  indorsed 
it  for  value  to  the  Western  National  Bank 
of  Baltimore.  The  bank  collected  the  check 
on  or  about  the  24th  of  February,  1892,  and 
It  retains  the  proceeds  as  its  own  property. 
On  the  11th  of  January,  1893,  Tyson  &  Rawls 
forwarded  to  Nicholson  &  Sons  a  sicht  draft 
of  J.  C.  Cobb  &  Brothers  on  Cobb  Brothers 
&  Gillian  of  Norfolk  Virginia  for  $800. 
They  had  discounted  this  check,  and  they 
indorsed  it  to  Nicholson  &  Sons  for  collec- 
tion for  their  account.  Nicholson  &  Sons 
credited  it  to  them  as  cash,  and  so  informed 
them  by  mail,  and  indorsed  it  for  value  to 
the  Western  National  Bank  of  Baltimore. 
The  bank  collected  the  draft  on  the  14th  of 
January,  1892,  and  it  holds  the  proceeds  as 
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its  own.    Nicholson  &  Sons  failed  on  th»< 
14th  of  January,  1892,  subsequently  to  their 
indorsement  of  the  check  and  draft  to  th» 
Western  National  Bank ;  but  they  were  in- 
solvent at  the  time  they  received  the  dieck 
and  draft  from  Tyson  &  Rawls,    and  upon 
a  proper  investigation  of  the  business,  tbis^ 
fact  would  have  been  apparent  to  the  sur- 
viving partner,  who  had  charge  of  the  affairs 
of  the  firm  ;  but  it  was  not  known  to  Tyson 
&  Rawls  nor  to  the  Western  Bank.    Nichol- 
son &  Sons  had  an  account  with  the  Western 
Bank  in  which  the  check  and  draft  were 
credited  as  cash ;  they  overdrew  their  account 
and  have  never  made  it  good.     Tyson  <fe 
Rawls  never  checked  to  the  full  extent  of 
their  credit  with   Nicholson  &  Sons,    but 
alwajrs  kept  a  balance  in  their  lavor,  and  at 
the  time  of  the  failure  had  a  balance  greater 
than  the  amount  of  the  proceeds  of  the  check, 
and  draft  in  question.     It  is  admitted  that 
both  parties  to  this  suit  have  acted  in  good 
faith  in  all  of  their  dealings  in  the  matters 
now  in  issue.     It  is  well  settled  that  when 
a  customer  of  a  bank  deposits  money  to  the 
credit  of  his  account,  the  money  becomes  the 
property  of  the  bank.     The  customer  is  cred- 
itor and  the  bank  is  debtor,  with  all  the  or- 
dinary incidents  belonging  to  that  legal  re- 
lation.    There  is   no   fiduciary   connection 
between  them.    The  depositor  parts  with  his 
money,  and  the  bank  contracts  an  obligation 
to  pay  such  checks  as  he  may  draw  to  an 
amount  not  exceeding  the  sum  deposited. 
The  consideration  which  the  depositor  re- 
ceives for  his  money  is  the  absolute  and  un- 
conditional contract  by  the  bank  to  pay  his 
checks  to  the  extent  of  his  deposit.    And  the 
same  rule  obtains  in  the  case  of  checks, 
drafts,  and  promissory  notes,  wherever,  un- 
der the  circumstances  of  the  case,  it  is  appli« 
cable ;  that  is  to  say,  wherever  the  bank  be- 
comes  the  owner  of  the  commercial  paper, 
and  the  customer  acquires  the  unconditional 
right  to  draw  for  the  proceeds.     When  a 
check,  draft,  or  promissoir  note  i»  indorsed 
in  blank,  or  to  the  order  of  the  bank,  and  the^ 
proceeds  credited  to  the  depositor  as  cash, 
the  bank  becomes  the  owner  of  the  paper  b^ 
virtue  of  the  indorsement.    And,  in  case  it 
is  not  paid  at  maturity,  it  has  the  ordinary 
remedies  which  belong  to  the  indorsee  of  in- 
struments of  this  character  which  have  been 
dishonored.     In  the  present  case  the  check 
and  draft  were  deposited  with  Nicholson  S^ 
Sons  with  an  indorsement  in  tibese  words: 
**For   collection   for   account  of   Tyson   <fe 
Rawls. "   This  indorsement  was  not  adequate 
to  pass  to  Nicholson  &  Sons  the  title  to  these 
papers.    It  has  been  so  held  by  this  court, 
and  the  Supreme  Court  of  the  United  States, 
and  other  courts.     In  Sweeney  v.  Easter,  68- 
U.  S.  1  Wall.  166,  17  L.  ed.  681,  it  was  said : 
**The  words  *for  collection*  evidently  had  a 
meaning.     That  meaning  was  intended  to 
limit  the  effect  which  would  have  been  given 
to  the  indorsement  without  them  and  warned 
the  party  that  contrary  to  the  purpose  of  a 
general  or  blank  indorsement,  this  was  not 
intended  to  transfer  the  ownership  of  the- 
note,  or  its  proceedR.**    In  W?tits  v.  Minergr 
Nat.  Bank  of   Oeorgetmon,   Colo,,  102  U.  8. 
660,  26  L.  ed.  257.  where  th€  IndorBement^ 
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wM  "Piy  S.  V.  W.  order  for  acoount  of 
Minen  Nat.  Bk.  of  Georgetown''  it  was  said : 
*'Tbe  plain  meaning  of  It  [the  indorsement] 
is,  that  the  acceptor  of  the  draft  is  to  pay  it  to 
the  indorsee  for  the  use  of  the  indorser.  The 
indorsee  is  to  receive  it  on  account  of  the  in- 
dorser. It  does  not  purport  to  transfer  the 
title  of  the  paper  or  the  ownership  of  the 
money  when  reoeived.  Both  these  remain, 
by  the  reasonable  and  almost  necessary  mean- 
ing of  the  lanj^uage,  in  the  indorsei."  The 
fsame  meaning  was  attributed  to  such  an  in- 
dorsement in  Oeeil  Bank  t.  Fa/fmen  Bank,  22 
Md.  14a 

It  would  be  superfluous  to  make  further 
citations  on  this  point.  The  indorsement  did 
not  pass  Uie  title,  and  no  oUier  way  has  been 
shown  in  this  case,  by  which  it  could  have 
been  passed.  Entering  the  amounts  repre- 
sented by  these  papers  as  cash  to  the  credit 
of  Tyson  &  Rawls  is  very  far  from  having 
such  an  effect.  It  was  the  clear  understand- 
ing that  this  was  not  an  absolute  and  uncon- 
ditional credit ;  but  that  it  was  to  be  charged 
back  to  the  dejpositors  in  case  the  paper 
should  not  be  paid  at  maturitv.  The  paper 
was  not  sent  to  Nicholson  &  Sons  to  be  dis- 
counted, or  to  be  purchased  by  them,  but  it 
was  intrusted  to  them  as  agents  to  collect  it ; 
and  Nicholson  &  Sons  could  not  treat  it  as  a 
discount  or  purchase  except  by  making  an 
agreement  to  that  effect  with  their  corre- 
spondents. It  probably  suited  their  mutual 
interest  and  convenience  to  make  these  quali- 
fied entries.  The  depositaries  probably  had 
safilcient  confidence  m  the  pecuniary  ability 
of  these  depositors  to  give  them  a  credit  for 
the  short  time  that  would  intervene  before  the 
maturity  of  sight  drafts.  It  is  a  very  com- 
mon practice  with  bankers  to  deal  in  this 
manner  with  their  customers  who  are  in  good 
credit.  In  the  argument  this  entry  was  lik- 
ened to  a  collection  of  the  commercial  paper 
by  the  depositary.  It  was  not  in  point  of  fact 
a  collection.  Nor  was  it  similar  in  its  effects 
and  consequences.  When  a  collection  is 
made  the  proceeds  are  placed  absolutely  and 
unconditionally  to  the  credit  of  the  depositor 
and  he  is  no  longer  under  any  responsibility 
on  account  of  the  paper  deposited ;  as  that 
question  has  been  irrevocably  settled  by  pav- 
ment.  In  point  of  fact  when  collected  the 
paper  has  lost  its  vitality  by  the  settlement ; 
and  satisfaction  of  all  rights  which  can  arise 
from  it.  It  would  have  been  perfectly  com- 
petent for  Nicholson  &  Sons  to  agree  with 
Tyson  &  Bawls  that  they  would  consider  this 
paper  as  collected,  pay  them  the  amount  of 
It,  and  relieve  them  from  all  responsibility 
on  account  of  it.  But  no  such  agreement 
was  made;  their  contract  was  entirely  dif- 
ferent. If  the  paper  had  not  been  paid  at 
maturity,  it  would  have  been  charg^  back 
to  Tyson  &  Rawls.  It  would  be  very  un- 
just to  hold  Tyson  &  Bawls  responsible  for 
the  contingency  of  payment  of  these  instru- 
ments and  at  the  same  time  to  hold  that  they 
had  lost  the  title  to  them  by  a  sort  of  con- 
structive and  metaphysical  collection.  It 
may  be  objected  that  as  the  check  and  draft 
were  actually  paid  at  maturity  the  contingent 
responsibility  of  the  depositors  has  not  ac- 
crned.    But  we  must  Judge  of  legal  rights 


bv  the  state  of  the  facts  which  exist  at  the 
time  they  arise,  and  not  by  events  which  oc- 
cur afterwards.  One  olrcumstance  existing  at 
the  time  will  show  the  value  of  the  cash  en- 
try as  a  consideration  for  the  transfer  of  the 
check  and  draft.  Nicholson  &  Sons  were  in- 
solvent when  the  deposit  was  made,  and  they 
knew  or  ought  to  have  known  their  pecuniary 
condition ;  and  as  a  matter  of  course  tiiat  the 
credit  entry  of  cash  was  a  mere  delusion. 
Upon  the  whole  it  appears  to  us  that  the  title 
to  these  papers  did  not  pass  to  Nicholson  ^ 
Sons.  There  has  been  much  apparent  con- 
flict between  the  authorities  on  the  questione 
which  we  have  discussed.  But  the  conflict 
is  more  in  appearance  than  in  reality.  la 
most)  if  not  all,  of  the  cases  which  have  held 
that  when  checks,  drafts,  and  promissory 
notes  have  been  deposited  with  a  bank,  and 
credited  as  cash  to  the  depositor,  the  title  to 
the  negotiable  paper  has  passed,  it  will  be 
found  that  it  was  either  indorsed  in  blank, 
or  made  payable  to  the  banker.  On  the  face 
of  the  paper  he  was  owner,  and  in  case  it 
was  dishonored,  he  had  his  remedy  against 
the  depositor,  as  indorser.  The  opinion  in 
NatumaX  Butchers  d  DroverB  Bank  v.  HubbiU^ 
117  N.  Y.  884,  7  L.  R.  A.  852,  contains  a 
verv  clear  and  convincing  exposition  of  the 
difference  between  the  rights  of  the  banker 
in  case  of  such  deposit,  and  one  where  the 
paper  is  indorsed  for  collection.  And  even 
in  case  where  a  sight  draft  was  deposited, 
payable  to  the  order  of  the  bank,  and  was 
credited  as  cash,  it  was  held  by  the  Supreme 
Court  of  the  United  States  that  the  title  to 
the  draft  did  not  pass,  because  the  accom- 
panving  circumstance  showed  that  it  was  no^ 
so  intended ;  and  the  court  said  that  **  the 
property  in  notes  or  bills  transmitted  to  a 
banker  by  his  customer  to  be  credited  to  the 
latter,  vests  in  the  banker  only  when  he  has 
become  absolutely  responsible  for  the  amount 
to  the  depositor,"  ana  that  ^'such  an  obliga* 
tion  previous  to  the  collection  of  the  bill  can 
only  be  established  by  a  contract  to  be  ex- 
pressly proved,  or  inferred  from  an  unequiv- 
ocal course  of  dealing.**  8t,  Louis  A  8,  F, 
R.  €h,  V.  Johnston,  138  U.  S.  666,  88  L.  ed. 
688.  The  terms  of  the  indorsement  of  the 
chock  and  draft  in  this  case  gave  legal  no- 
tice to  all  persons  receiving  them  that  Tyson 
&  Rawls  were  owners  of  the  papers,  and  that 
Nicholson  &  Sons  were  merely  agents  for  col- 
lection. Ceeil  Bank  v.  Farmers  Sank,  22  Md. 
148.  The  Western  Bank  could  therefore  ac- 
quire no  title  by  the  indorsement,  made  to 
it,  and  is  responsible  to  Tyson  &  Rawls  for 
the  proceeds  collected. 

This  case  was  submitted  to  the  trial  court 
upon  an  agreement  signed  by  counsel  which 
begins  in  uie  following  terms :  **  It  is  agreed 
by  the  plaintiffs  and  defendant  that  this  case 
be  1a*ied  before  the  court  without  a  jury,  and 
upon  the  following  statement  of  facts,  here- 
by agreed  upon."  If  this  is  the  substitution 
of  the  court  for  a  Jury,  as  the  language  seems 
to  indicate,  the  rulings  of  the  court  ought  to 
be  brought  before  us  by  a  bill  of  exceptions, 
just  as  Uiey  would  be  in  a  jury  trial.  Thii 
point  has  often  been  decided.  Many  of  the 
cases  on  this  question  are  collected  in  TVtM- 
Ues  of  Methodist  Episeopai  Church  v.  BroiMS^ 
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89  Md.  160.  More  recent  decisions  are  J/b* 
OuUough  ▼.  BiedUr,  66  Md.  283,  and  Jack- 
mm  ▼.  JSalitbury  Comn.  Id.  459.  When  tlie 
court  takes  the  place  of  a  Jury,  the  circum- 
stance that  the  facts  were  admitted  can  make 
no  difTerence ;  because  facts  may  be  admitted 
before  a  jurj,  as  well  as  before  a  court,  and 
In  either  case  the  law  requires  that  the  spe- 
cific point  or  question  to  which  objection 
is  made  must  Ite  shown  by  a  bill  of  excep- 
tions. But  parties  may  make  a  case  stated 
for  the  opinion  of  the  court.  This  is  a  very 
old  practice,  and  is  quite  distinct  from  the 
right  given  by  tiie  constitution  to  try  a  case 
by  consent  before  the  court  without  a  jury. 
In  the  former  case  the  court  is  in  the  exer- 
cise of  its  inherent  functions  to  decide  ques- 
tions of  law  submitted  to  it;  all  the  facts 
must  be  stated,  and  the  court  cannot  draw 
inferences  from  them,  unless  there  is  an 
agreement  to  that  effect.  In  a  trial  liefore  the 
court  sitting  by  consent  without  a  jury,  it 
deals  with  the  facts  in  all  respects  as  a  jury 
would  do.  In  a  case  stated,  it  ought  affirma- 
tlYcly  to  appear  that  it  is  submitted  to  the 
court  for  its  opinion  on  the  law,  and  that  it 
if  requested  to  render  a  judgment  in  accord- 
ance therewith.  An  examination  of  the  num- 
erous cases  of  this  kind  which  appear  in  our 
Reports  will  show  that  this  is  the  approved 
practice  in  civil  cases.  We  are  not  now  con- 
cerned with  criminal  procedure.  In  a  com- 
paratively recent  case  in  this  court  {BHnkley 
T.  Hambleton,  67  Md.  169),  the  printed  volume 
does  not  show  that  this  practice  was  fol- 
lowed ;  but  the  transcript  of  the  record  shows 
distinctly  that  the  case  was  submitted  to  the 
court  for  its  opinion,  and  that  it  was  re- 
quested to  enter  judgment  for  plaintiff  or 
defendant  accordiog  as  its  opinion  might  be. 
And  there  are  other  cases  in  which  the  printed 
Tolume  omits  this  portion  of  the  case,  stated 
although  contained  in  the  transcript  of  the 
record.  It  has  been  adjudged  so  important 
that  this  court  in  Marine  Bank  of  Baltimore 
T.  Merchants  Bank  of  Baltimore,  12  Gill  & 
J.  498,  held  that  it  was  error  in  the  trial 
court  to  render  judgment  without  this  pro- 
Tision.  They  say  *  There  being  no  provis- 
ion in  the  case  stated,  as  to  judgment  to  be 
entered,  after  the  court's  opinion  is  expressed 
on  the  question  submitted,  the  court  can  give 
no  judgment,  and  the  cause  must  be  re 
manded. "  It  is  also  customary  to  state  that 
a  right  to  appeal  is  reserved  to  each  party 
where  an  appeal  is  contemplated.  From  the 
peculiar  form  of  the  statement  of  facts  in 
this  case,  we  were  in  some  doubt  whether  we 
could  consider  the  questions  presented.  But 
as  the  counsel  on  both  sides  regarded  it  as  a 
case  stated,  and  so  argued  it;  and  as,  al- 
though we  feel  the  necessity  of  maintaining 
the  established  methods  of  procedure,  we  are 
always  verv  unwilling  to  permit  justice  to 
be  impeded  by  matters  of  form,  when  it  can 
be  properly  avoided, — we  have  thought  that 
it  was  appropriate  to  express  our  opinion  on 
the  matters  in  controversy  according  to  the 
wish  of  counsel  on  both  sides.  Following 
the  precedent  in  Marine  Bank  of  Baltimore  v. 
Merc/iants  Bank  of  Baltimore,  we  will  reverse 
the  judgment,  and  remand  the  case.  As  the 
parties  now  know  our  opinion,  they  can  set- 
SB  L.  R.  A. 


tie  this  controversy  without  further  litiga- 
tion, if  they  elect  to  do  so. 
Beversed  and  remanded, 

Alveyt  Oh,  J,,  concurred: 

As  the  judgment  appealed  from  must  be 
reversed,  and  the  case  remanded  for  a  new 
trial,  because  of  the  omission  in  the  case 
stated  to  provide  for  the  judgment  to  be  en- 
tered, in  accordance  with  the  opinion  of  the 
court  on  the  facts  {Marine  Bank  of  Baltimore 
V.  MerelianVs  Bank  of  Baltimore,  12  Oil!  & 
J.  498 ;  Burgene  v.  Pue,  2  Gill  i&  J.  254,  291.) 
I  prefer  to  express  no  opinion  upon  the  facts 
contained  in  the  defective  statement.  A 
proper  decision  of  the  case  mav  depend  es- 
sentially upon  facts  that  can  only  be  arrived 
at  inferential ly,  as  the  case  is  now  presented 
{St,  Louis  d  8,  F.  R.  Go.  v.  Johnston,  133 
U.  8.  566,  88  L.  ed.  688).  and  the  court  is 
not  at  liberty  to  make  inferences  of  fact  upon 
a  case  stated.  The  court  can  only  declare  the 
law  arising  upon  the  facts  contained  in  the 
statement,  as  in  the  case  of  a  special  verdict. 
Stewart  v.  SOtte,  2  Uarr.  &  G.  114;  Keends 
V.  Fischjffr,  Id.  320 :  MilX^  v.  Ne^iro  Charles, 
1  Gill  &  J.  890;  Ilysinger  v.  Baltztll,  8  Gill 
&  J.  158 ;  Lewis  v.  MoblitzeU,  6  Gill  &  J. 
259. 

McSherry,  J.,  dissents. 


J.  8.  DITCH  et  al,  Appts., 

V, 

WESTERN  NATIONAL  BANK  OF  BAL- 
TIMORE. 

!•  On  indorsement  *'for  deposit**  of  m 
check*  whicli  la  credited  as  cash  by  the 
bank  which  receives  it*  and  thereat  tor  by 
indorsement  Id  the  same  form  to  transferred  to 
another  hank,  which  In  grood  faith  credits  it  as 
cash  and  pays  the  proceeds  to  the  former  bank, 
which  afterwards  makes  an  aasIflromeDt  for  cred- 
itors, the  title  to  the  check  must  be  held  to  be  in 
the  bank  which  holds  it  and  has  paid  for  it. 

Vote.— Indorsement  of  cheek  **for  deposU/* 

Notwithstanding  the  very  general  practice  of  In- 
dorslni^  checks  '*  for  deposit,"  the  effect  of  such 
indorsement  has  been  brought  to  adjudication  in 
surprisinfrly  few  cases. 

While  these  cases  do  not  entirely  aflrree  in  holding 
such  an  indorsement  to  constitute  a  retention  of 
title  In  The  depositor,  it  may  be  said  that  they  suffi- 
ciently establish  the  rule  that  such  to  the  ellect  of 
the  Indorsement  In  the  absence  of  any  agrreemeat 
or  practice  to  the  contrary. 

Thus  in  Beal  ▼.  Bomerville  (a  O.  App.  1st  C)  17 
L.  K.  A.  201,  a  deposit  by  a  city  treasurer  of  checks 
on  another  hank,  inclorsed  *'for  deposit,"  was  held 
not  to  pass  the  title  to  the  checks  to  the  bank  in 
which  they  were  deposited,  although  the  depositor 
was  immediately  given  credit  therefor  on  hto  pass- 
book, where  there  was  no  agre(>ment  with  him  for 
such  credit  and  no  pruct  ice  or  custom  which  was 
equivalent  to  such  agreement.  Therefore,  on  the 
insolvency  of  the  t)ank  in  which  the  checks  were 
depi^ited,  before  collectinir  the  checks,  the  title  to 
the  proceeds  did  not  belong  to  the  bank,  or  its  re- 
ceiver. 

The  discussion  of  thto  case  by  both  the  prevailing 
and  dissenting  opinions  in  the  above  oase  of  Diroa 


See  also  23  L.  R.  A.  161. 
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2m  Testfmoiigr  of  a  depositor  thai  he  re« 
Crmrded  a  check  as  deposited  for  coUeo- 
tiOD  to  iocompetent  as  a  conoluaion,  where  the 
lodonemeiit  was  **for  deposit.** 

{RoMiMom  Gb.  J.,  and  Fowler  and  Roberta,  JJ.« 

dissent.) 

(March  15,  1804.) 

APPEAL  by  plaiDtiffs  from  a  Jadgment 
of  the  Circuit  Court.  No.  2.  of  Balti- 
more  City  in  fayor  of  defendant  in  an  action 
brought  to  recover  the  value  of  a  certain 
dieck  which  was  alleged  to  be  the  property 
of  the  plaintiffs.     Affirmed. 

Tlie  facts  are  stated  in  the  opinion. 

Menrs,  Richard  Bernard  and  Alfred 
D.  Bernard*  for  appellants: 

Nicholson  knew  when  he  accepted  the  check 
in  controverRv  that  he  was  hopelessly  insolv- 
ent, which  fact  was  then  unknown  to  the 
sppellants.  Therefore  the  acceptance  of  said 
check  was  a  fraud  upon  them,  and  they  are 
entitled  to  recover  it  unless  the  holder  thereof 
shows  itself  to  be  a  bona  fide  purchaser  for 
value  without  notice  of  the  rights  of  the 
appellants. 

Boone,  Banking,  ^  297 ;  8t,  DmU  d  8.  F. 
IL  Go,  V.  JohMton,  188  U.  8.  566,  88  L.  ed. 
683 :  8o7nerviUe  v.  Beal,  49  Fed.  Rep.  790. 

Apart  from  the  question  of  the  insolvency 
of  Nicholson,  the  appellants  are  the  owners 
of  the  check  in  question, — Nicholson  never 
being  the  owner  thereof,  but  merely  their 
agent  to  collect  the  same,  the  title  thereto 
remaining  in  the  appellants  until  collected. 

Beal  V.  Somervau,  17  L.  R.  A.  291,  15  U. 
6.  App.  14,  50  Fed.  Rep.  647  ;  Manufacturer' 9 
NaU  Bank  v.  Continental  Hank,  2  L.  R.  A. 
669,  148  Mass.  558;  St,  Louis  dk  8.  F.  R. 
Co,  V.  Johnston^  iupra;  2  Morse,  Banks  & 
Banking.  §§  584,  586 ;  National  Commercial 
Bank  v.  Afiller,  77  Ala.  178.  54  Am.  Rep.  50 ; 
Balbach  v.  Frelinghuysen,  15  Fed.  Rep.  675. 
8ee  also  Dan.  Neg.  Inst.  ed.  1891,  §  340a,  h,  e. 

If,  upon  the  facts  in  the  record,  Nicholson 
was  Ditch  &  Bro's  agent,  it  follows  that  the 
Western  Bank  was  the  agent  of  Nicholson 
and  the  relation  of  the  Western  Bank  to  Ditch 


&  Bro.  was  that  of  sub  a^ent,  therefore  Ditch 
&  Bro.  are  as  much  entitled  to  reco?er  the 
check  from  one  as  the  other. 

There  is  a  plain  duty  imposed  upon  the 
two  banks  by  the  transaction,  to  collect  the 
check  if  good,  to  promptly  return  it  if  not 
good.  The  character  of  the  transaction  is 
shown  by  both  indorsements. 

Miller  v.  Farmers  db  M.  Bank  of  Carroll 
County,  80  Md.  400 ;  Wilson  v.  Smith,  44  U. 
8.  8  How.  768,  11  L.  ed.  820;  Freeman  v. 
Exchange  Bank  of  Macon,  87  Ga.  45. 

The  restrictive  indorsement,  "For  deposit 
to  the  credit  of  J.  8.  Ditch  &  Bro."  disclosed 
the  conditions  upon  which  they  parted  with 
the  check  in  question  and  therefore  no  one 
can  be  a  bona  fide  holder  thereof  for  value, 
without  full  notice  of  all  the  facts  growing 
out  of  the  relation  arising  from  that  indorse- 
ment. 

Freeman  ▼.  Bxehange  BankofMaeon,  eupra; 
Beal  V.  Somenfillet  supra;  White  v.  Miners 
Nat,  Bank  of  Oeorgetoum,  Colo.  102  U.  8. 
658,  26  L.  ed.  250 ;  Blaine  v.  Bourne,  11  R. 
I.  119,  28  Am.  Rep.  429;  Zm  v.  Chillicothe 
Branch  of  StaU  Batik  of  Ohio,  1  Bond,  C.  C. 
887. 

Any  indorsement  which  shows  that  the 
holder  of  the  check  did  not  purchase  and  pay 
for  it  is  a  restrictive  indorsement. 

White  V.  Miners  Nat,  Bank  of  Qeorgetoton, 
Colo.,  supra;  Power  V.  Finnic,  4  Call  (Va.) 
411 ;  Wilson  v.  Holmes,  5  Mass.  548,  4  Am. 
Dec.  75 ;  Firet  Nat,  Bank  of  Chicago  v.  Reno 
County  Bank,  8  Fed.  Rep.  261 ;  Lee  v.  ChiUi- 
eotJie  BrancJi  of  State  Bank  of  Ohio,  Beat  v. 
Somerville,  and  Freeman  v.  Bxehange  Bank 
of  Macofi,  supra;  Lawrence  v.  Fussell,  77  Pa. 
460. 

A  non-restrictive  indorsement  alone  gives 
the  right  to  assume  that  the  indorsee  was  a 
purchaser  for  value;  that  on  the  face  of  the 
paper  he  is  the  own^r  thereof. 

Tyson  v.  Western  Nat.  Bank  of  Baltimore, 
ante,  161,  77  Md.  412 ;  Sweeney  v.  Easter,  68 
U.  8.  1  Wall.  166,  17  L.  ed.  681. 

The  account  between  Nicholson  and  the 
Western  Bank  showed,  when  the  failure  was 
announced,  a  balance  in  favor  of  Nicholson 


v.  Wbstsbm  Nax.  Bank  or  BAi/miORS,  seems 
sufficiently  to  show  that  it  Is  to  he  accepted  as  oor- 
rect,  where  no  rights  of  a  bona  fide  purchaser  or 
transferee  for  value  have  Intervened. 

Iq  Freeman  v.  Bxchanse  Bank  of  Macon,  87  Qvu 
4^  the  same  indorsement  was  held  legally  to  Import 
an  intention  of  ownership,  in  the  absence  of  any 
ej^trinslo  facts  to  show  a  different  intent.  There- 
fore, expert  testimony  to  show  the  mean  log  of  such 
iDdoreement  was  held  inaflmissibie  Id  that  case  as 
well  as  la  the  above  case  of  Ditgh  v.  Westbbn  Nat. 
Bank  ov  Baltihobb. 

Neither  of  these  cases  excludes  the  right  to  oon« 
lider  a  custom  or  course  of  dealing  as  bearing  on 
the  Intention  of  the  parties  in  respect  to  such  an 
indorsement*  and  in  the  case  of  National  Commer- 
dal  Bank  v.  Miller,  77  Ala.  1(^8.  54  Am.  Rep.  60,  it  is 
expressly  held  that  such  ao  iDdoreement  must  be 
considered  In  the  light  of  the  attendant  circum- 
stances and  previous  dealings,  and  the  court  says: 
""Where  a  depositor  has  for  some  time  previously 
kept  a  deposit  aocount  with  the  banker,  on  which 
be  was  accustomed  to  deposit  checks  payable  to 
him,  entries  of  which  were  made  in  his  pass-book, 
and  to  draw  acalnst  such  deposit,  an  indorsement, 
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in  the  absence  of  a  different  undcuvtandlng,  is  pre- 
sumptive of  more  than  a  mere  agency  or  authority 
to  collect.**  Here,  plaioly,  the  custom  of  makiug 
credits  in  the  depositor's  pass-boo Ic,  and  bis  di-aw- 
log  against  such  deposits,  is  a  slgniflcant  fact  in 
respect  to  his  intention  to  pass  tlrle  by  the  deposit- 
or. But  in  this  case  the  bank  in  which  the  deposit 
was  made  had  obtained  a  certi  Qcation  of  the  checks, 
which  was  held  to  create  a  new  oontraot  by  which 
the  checks  were  in  effect  paid,  so  far  as  the  drawer 
and  indorser  were  concerned. 

These  three  caseq,  all  of  which  are  discussed  in 
the  opinions  In  the  main  case,  are  all  that  have  been 
found  In  which  an  indorsement  **  for  deposit  **  has 
been  considered,  although  millions  of  such  indorse- 
ments are  undoubtedly  made  every  year.  Tbe  fact 
that  in  the  present  case  of  Ditoh  v.  Westkbn  Nat. 
Bank  of  Baivtihobb  tbe  check  tbus  Indoraod  bad 
been  transferred  by  the  bank  in  which  it  was  de- 
posited with  a  similar  indorsement,  to  another 
bank,  the  latter  of  which  had  not  only  given  credit 
to  the  other  in  good  faith,  but  bad  actually  paid  to 
it  the  proceeds,  is  a  very  important  feature,  whiob 
fairly  distinguishes  this  case  from  the  others. 
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of  $8,500.  Down  to  that  time  the  plaintiif 
believed  Kiclio)s>oa  to  be  solvent  and  would 
have  paid  and  certified  all  it  did  pay  and 
certify  and  $1,000  besides,  if  Nicholson 
had  not  made  the  last  deposit.  Therefore 
there  was  no  special  credit  given  or  risk  in- 
curred by  the  plaintiff  on  the  faith  of  the 
check  in  question  and  there  is  no  equity  in 
the  plaintiff's  contention. 

Miller  v.  Farmers  db  M.  Bank  ef  OarroU 
County,  80  Md.  401. 

The  property  in  notes  or  bills  transmitted 
to  a  banker  by  his  customer  to  be  credited  to 
the  latter  vest  in  the  banker  only  when  it  has 
become  absolutely  responsible  for  the  amount 
to  the  depositor,  and  such  an  obi  i  elation 
previous  to  the  collection  of  the  bill,  can 
only  be  established  by  a  contract  to  be  ex- 
pressly proved  or  inferred  from  an  unequivo- 
cal course  of  dealing. 

Balbaeh  v.  Frelinghuysent  16  Fed.  Rep. 
675;  Newmarkf  Bank  Deposits,  §200;  St, 
Louis  db  3.  F.  R  Go,  v.  Johnston,  183  U.  S. 
666,  88  L.  ed.  688 ;  8eoU  v.  Ocean  Bank,  28 
N.  Y.  289 ;  Freemaru  Nat.  Bank  v.  National 
Tube  Works  Co,  8  L.  R.  A.  42,  161  Mass.  413. 

When  the  bank  is  insolvent,  the  matter  is 
still  clearer.  It  is  then  a  fraud  upon  the  de- 
positor for  the  bank  to  receive  a  check,  and 
if  a  check  indorsed  in  blank  be  deposited  by 
&  customer  ignorant  of  the  bank's  condition, 
^md  Uie  bank  immediatel  v  goes  into  the  hands 
of  a  receiver,  no  title  whatever  passes  from 
the  depositor  to  the  bank. 

Bbrtntz  v.  EUinger,  81  Md.  492 ;  Tyson  v. 
Western  Nat,  Bank  of  Baltimore,  ante,  161,  77 
Md.  412 ;  8t,  Louis  db  8.  F.  R  Go.  y,  John- 
ston, supra. 

Indorsement "  for  deposit^  gives  notice  that 
the  check  is  held  subject  to  the  rights  of  de- 
positor against  the  bank. 

Dan.  Neg.  Inst.  |  1595. 

It  gives  notice  of  the  agency  title  of  the 
bank. 

Freeman  y.  Exchange  Bank  of  Macon,  87 
Ga.  46 ;  Beai  v.  SomerviOe,  17  L.  R.  A.  291, 
5  U.  S.  App.  14,  50  Fed.  Rep.  647. 

It  gives  notice  of  the  want  of  consideration 
between  the  depositor  and  the  bank. 

Cecil  Bank  v.  Farmers  Bank,  22  Md.  156 ; 
Miller  y.  Farmers  db  M,  Bank  of  Carroll 
County,  80  Md.  397. 

Messrs,  Schmucker  As  Whitelook  for 
appellee. 

BrjTMi*  /.,  delivered  the  opinion  of  the 
court: 

This  case  involves  a  question  of  consider- 
able importance.  Thomas  J.  Shyrock  &  Co. 
drew  their  check  for  $187.55  on  the  Third 
National  Bank  of  Baltimore,  payable  to  the 
order  of  John  E.  Reese.  Reese  indorsed  it 
in  these  words :  **  Pay  to  the  order  of  J.  S. 
Ditch  &  Brother. "  The  next  indorsement  was 
in  these  words. :  ''For  deposit  to  the  credit 
of  J.  &  Ditch  &  Brother, "  signed  *'  per  T.  F 
CasBidy. "  It  was  admitted  that  Caasidy  had 
due  authority  from  Ditch  &  Brother  to  make 
and  sign  this  indorsement.  Luther  Ditch,  a 
member  of  the  firm  of  Ditch  &  Brother,  in 
person  deposited  this  'check,  together  with 
others,  in  the  bank  of  J.  J.  liicholson  & 
Sons,  and  they  at  the  same  time  entered  a 
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credit  of  cash  to  the  amount  of  all  these 
checks  in  the  deposit  books  of  Ditch  A 
Brother,  and  also  in  their  own  books.  Ditch's 
testimony  on  this  point  is  as  follows :  **  That 
he  handed  his  deposit  to  John  R.  Nicholson 
in  person.  That  his  firm  kept  another  pass- 
book with  Nicholson  &  Sons,  in  which  ac- 
counts were  left  for  collection,  on  which 
promissory  notes  only  were  entered.  That 
when  these  promissory  notes  were  paid  credit 
was  entered  on  the  regular  deposit  book.  All 
checks,  whether  out  of  town  or  city  checks, 
were  entered  on  the  regular  deposit  books  as 
cash ;  on  a  few  occasions  checks  dated  ahead 
were  entered  as  cash.  If  necessary,  or  if  they 
were  short  of  funds,  they  checked  im- 
mediately after  the  deposit  was  made.  Tliej 
made  no  special  arrangement  about  checking 
on  deposit  .  .  .  That  tlie  paper  left  for 
collection,  consisting  of  promissory  notes, 
was  not  carried  to  the  deposit  books  until  the 
collection  had  been  made,  but  all  checks  were 
entered  in  the  depasit  book  when  deposited 
as  cashp  as  if  they  were  so  much  currency, 
and  they  were  at  liberty  to  check  against  such 
deposits  as  soon  as  made,  if  thev  desired.  ^ 
Mathew  Aiken,  j^eneral  book-keeper  for 
Nicholson  &  Sons,  testified :  "  that  he  knew 
J.  S.  Ditch  &  Bro.  ;  that  they  had  two  ac- 
counts with  his  bank  and  a  separate  pass-book 
for  each  account — one  a  deposit  account  and 
the  other  an  account  for  collection.  The  col  - 
lection  went  to  their  credit  when  collected, 
and  were  then  marked  off  their  col  lection  book 
and  credited  on  the  deposit  book.  The  de- 
posits made  by  Ditch  &  Bro.  went  to  their 
credit  on  the  books  of  Nicholson  <&  Sons  on 
the  same  day  the  deposit  was  made,  and  thev 
were  credited  on  the  deposit  book  of  Ditch 
&  Bro.  at  the  time  the  deposit  was  made  -J* 
and  also  **  that  the  check  in  question  forms 
a  part  of  a  credit  of  cash  of  $929.75  to  Ditch 
«&  Bro.  in  their  deposit  book  with  Nicholson 
&  Sons  on  January  14,  1892,  and  that  the 
amount  of  the  credit  was  so  entered  on  the 
deposit  book  at  the  time  the  deposit  was 
made,  and  was  carried  to  their  credit  on  the 
books  of  Nicholson  &  Sons  f  and  also  "  that 
all  checks  deposited  by  Ditch  &  Bro.  were 
entered  on  their  deposit  book  as  cash  and  sub- 
ject to  immediate  withdrawal  in  currency  or 
anything  else." 

When  Ditch  deposited  this  check  it  is  evi- 
dent that  he  did  not  wish  to  have  the  money 
for  it  paid  into  his  hands,  because  if  he  had 
wished  the  money  it  would  have  been  as  easy 
to  obtain  it  from  the  Third  National  Bank 
as  to  deposit  the  check ;  and  secondly,  be- 
cause, according  to  his  own  testimony  and 
Aiken*s,  he  could  have  drawn  the  money 
immediately  if  he  had  chosen  to  do  so.  In- 
stead of  the  money  he  preferred  a  credit  with 
Nicholson  &  Sons  subject  to  his  check ;  this 
was  in  all  respects  more  convenient  to  him 
than  the  possession  in  hand  of  currency  or 
coin.  And  this  is  what  the  indorsement 
plainly  meant ;  the  check  was  to  be  deposited, 
and  the  amount  of  it  was  to  be  placea  to  the 
credit  of  Ditch  <&  Bro.  The  indorsement  was 
in  blank,  so  far  as  the  name  of  the  indorsee 
is  concerned ;  but  when  Ditch  handed  the 
check  to  Nicholson  &  Sons  with  the  book  ia 
which  his  deposits  were  entered  as  cash,  he 
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'evidently  intended  that  the  deposit  should  be 
entered  inthat  book,  and  that  beshould  recelye 
-credit  for  the  amount  of  the  check  as  cash,  and 
that  Nicholson  A  Sons  should  be  the  holders 
nof  the  check  as  indorsees  in  blank.  No  form  of 
words  could  have  made  his  meaning  plainer. 
And  this  meaning  is  in  exact  accordance 
with  the  indorsement.  The  indorsement 
«howed  that  it  was  to  be  deposited  in  a  bank- 
ing house,  and  that  Ditch  &  Bro.  were  to 
recei Ye  credit  for  it;  but  the  name  of  the 
hanking  house  was  not  mentioned ;  it  was  left 
blank.  By  delivery  Ditch  designated  the 
bankers  with  whom  it  was  to  give  credit. 
If  Nicholson  A  Sons  had  paid  to  Ditch  &  Bro. 
the  full  amount  of  the  check  in  coin  or  cur- 
rency when  it  was  delivered  to  them,  it  is 
supposed  that  there  would  have  been  no  ques- 
tion about  the  nature  and  effect  of  tbe  transac- 
tion. But  they  gave  Ditch  &  Bro.  what  was 
preferred  to  the  coin  or  currency ;  they  gave 
them  the  unconditional  right  to  get  the  coin 
^>r  currency  at  any  lime  they  might  see  fit  to 
call  for  it,  thus  relieving  them  from  the 
trouble  and  risk  attending  the  care  and  custody 
of  it.  Now  it  is  extremelv  difficult  to  see 
-on  what  principle  or  by  what  process  Ditch 
-&  Bro.  oould  retain  any  interest  in  this  check 
after  they  bad  delivered  it  to  a  blank  indorsee 
and  had  received  full  and  valuable  considera- 
tion for  it.  It  will  not  be  alleged  by  any 
one  that  the  banker  did  not  give  a  considera- 
tion, valuable  in  the  eye  of  the  law,  and  suffl- 
•cient  to  maintain  the  transfer  of  the  clieck, 
when  he  made  an  absolute  and  unconditional 
-contract  with  the  depositor  to  pay  his  checks 
to  the  amount  of  the  deposit.  This  point  was 
decided  in  T^aan  v.  Western  Nat.  Bank  ofBal- 
4imore,  77  Md.  412,  ante,  161.  It  has  been  asked 
what  would  be  the  condition  of  the  bank  in 
ease  this  check  should  be  dishonored  when 
presented  for  payment.  The  answer  is  not 
difficult.  In  2\f8<m  v.  Wiutern  Nat.  Bank  of 
BaUimore  the  court  thought  that  the  bank 
would  have  against  the  depositor  the  ordinary 
remedies  which  belong  to  the  indorsee  of  dis- 
honored instruments  of  this  character.  It 
-oould  certainly  recover  from  him  the  amount 
of  the  check.  And  here  we  may  notice  a 
portion  of  the  testimony  which  has  been  made 
the  subject  of  a  good  deal  of  comment. 

Aiken  testified  as  follows :  **  It  was  not  the 
-custom  of  Nicholson  &  Sons  to  charge  back 
to  the  depositors  the  checks  which  had  been 
-depoeiteci  with  them  and  were  dishonored. 
The  custom  was  to  have  returned  the  checks 
to  Uie  partv  and  to  get  the  money  refunded. " 
John  Ditch  testified  "should  any  check  be 
returned  they  (Ditch  &  Bro.)  had  always  to 
make  them  good.  That  the  Nicholsons  never 
bothered  themselves  about  the  unpaid  checks. " 

This  testimony  merely  shows  that  the  bank 
was  aware  of  its  legal  rights  and  that  de- 
positors paid  voluntarily  what  they  could 
have  been  compelled  to  pay  by  suit  at  law. 
Persona  engaged  in  mercantile  pursuits  would 
loose  all  oonunercial  credit  and  standing  if 
th^  did  not  promptly  perform  their  plain 
•and  well  understood  obligations. 

In  TVs^n  t.  Wettem  Nai.  Bank  of  Baltimore 
the  th>U  deposited  was  indorsed  in  these 
wordf :  "  For  col  lection  for  account  of  Tyson 
and  BawIs,  QreenTille,  N.  0.*    This  court 
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held  that  this  indorsement  was  not  adequate 
to  pass  to  the  holders  the  title  to  the  draft ; 
ana  that  the  evidence  in  the  case  did  not  show 
any  other  way  by  which  it  could  have  been 
passeU.  The  court  also  held  that  it  was  the 
clear  understandiug  between  the  parties  that 
Tyson  A  Raw  Is  (the  depositors)  should  not 
obtain  an  absolute  and  unconditional  credit 
in  conseouence  of  the  deposit.  It  being  our 
opinion  that  Nicholson  &  Sons  acquired  title 
to  this  check,  we  must  declare  our  carefully 
considered  Judgment  If  other  tribunals  for 
whose  learning  and  ability  we  entertain  the 

freatest  respect  have  arrived  at  conclusions 
ifferent  from  our  own,  we  do  not  feel  called 
upon  to  abandon  the  deliberate  convictions 
which  we  entertain.  But  we  do  not  assume 
that  there  is  a  great  contrariety  in  the  opin- 
ions of  the  courts  on  this  question.  A  great 
many  cases  have  been  brought  to  judgment ; 
but  their  facts  have  been  diversified  in  great 
variety.  It  has  always  been  held  that  the  bank 
and  the  depositors  could  make  their  own  con- 
tracts. Sometimes  they  have  been  made  in 
express  terms ;  and  sometimes  they  have  been 
inferred  from  the  acts  and  conduct  of  the  par- 
ties and  the  regular  and  established  course 
of  dealing  between  thom.  It  can  readilv  be 
seen  how  oroad  a  field  of  inquiry  has  been 
spread  out  before  the  courts  and  what  di- 
versities of  facts  and  combinations  of  facts 
would  probably  be  presented  for  their  con- 
sideration. Among  the  great  number  of  cases 
which  have  been  earnestly  pressed  upon  us, 
we  will  cite  three  in  which  tbe  effect  of  an 
indorsement  for  deposit  was  considered.  The 
first  is  National  uammerdal  Bank  v.  Miller, 
77  Ala.  168,  54  Am.  Rep.  60.  In  this  case 
the  bank  brought  an  action  against  Proskaner, 
and  sued  out  a  garnishment,  which  was 
served  on  Miller  &  Co.,  private  bankers,  who 
were  alleged  to  be  the  debtors  of  Proskaner. 
Wo  will  state  the  court's  opinion  in  its  own 
words :  **  The  defendant,  in  the  name  of  A. 
Proskaner  &  Co. ,  agents,  opened  in  January, 
1883,  a  deposit  account  with  the  garnishees, 
who  were  bankers.  On  this  account  the  de- 
fendant deposited  checks  payable  to  A.  Pros- 
kaner &  Co. ,  agents,  which  were  entered  in 
the  pass  book,  and  drew  checks  in  the  same 
name  **  on  funds  so  deposited. "  The  check  in 
question  was  indorsed  "For  deposit,  A. 
Proskaner  &  Co. ,  Agents. "  The  import  and 
effect  of  such  indorsement  must  be  considered 
in  the  right  of  the  attendant  circumstances, 
and  of  uie  previous  dealings  between  the 
parties.  Where  a  depositor  has  for  some 
time  previouslv  kept  a  deposit  account  with 
a  banker,  on  which  he  was  accustomed  to  de- 
posit checks  payable  to  him,  entries  of  which 
were  made  in  his  pass-book  and  to  draw 
against  such  deposits,  such  an  indorsement, 
in  the  absence  of  a  different  understanding,  is 
presumptive  of  more  than  a  mere  agency  or 
authority  to  collect.  The  special  purposes 
for  which  an  indorsement  for  deposit  is  made, 
under  such  circumstances,  may  be  readily  in- 
ferred. It  was  a  request  and  direction  to  the 
garnishees  to  deposit  the  same  to  the  credit  of 
the  defendant,  and  conferred  on  them,  not  only 
authority  to  collect,  but  also  authority  to  put 
the  check  in  such  form,  and  use  it  in  such  man- 
ner, as  in  their  Judgment  and  discretion,  bar- 
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ing  reference  to  the  condition  and  necessities 
of  Uioir  business,  woald  make  it  most  avail- 
able to  tlieir  protection.  The  effect  of  the  in- 
dorsement for  the  consummation  of  this  pur- 
pose is  to  vest  the  gamibhees  with  the  title  to 
and  control  of  the  dieck.  If  in  such  case  the 
check  is  not  paid  the  banker  depends  for  safety 
and  indemnity  on  the  liability  of  the  drawer, 
and  the  security  of  the  indorsement.  It  appear- 
ed that  Miller  &  Co., the  garnishees, had  pre- 
sented the  check  for  certification  to  the  bank 
on  which  it  was  drawn,  and  that  it  was  cer- 
tified by  that  bank  in  these  words :  "  Good  for 
eight  thousand  dollars."  The  court  says 
that  the  certification  made  a  new  and  distinct 
contract  between  Uie  holder  and  the  certify- 
ing bank,  which  thereby  became  the  debtor 
of  the  holder;  and  that  the  drawer  and  in- 
dorscr  of  the  check  were  released  from  all 
liability  on  it,  and  that  as  to  them  it  was 
paid.  The  significance  of  the  certification 
was  a  question  in  the  case,  because  after  it 
had  been  made  and  after  service  of  the  gar- 
nishment, the  defendant  gave  notice  to  Miller 
A  Co. ,  the  garnishees,  that  he  revoked  their 
authority  to  collect  it,  and  that  they  were 
forbidden  to  present  it  for  payment.  But  as 
it  was  already  paid  in  legal  e£fect  to  Miller 
^  Co.,  thev  were  the  debtors  of  the  defend- 
ant, and  tne  notice  was  not  efficacious  to 
change  the  rights  pf  the  attaching  creditor 
or  to  displace  the  lien  on  the  debt  which  he 
had  acquired  bv  service  of  the  garnishment. 
We  have  mentioned  the  certification  of  the 
check  and  its  consequences,  because  these 
matters  were  zealously  urged  in  the  discus- 
sion of  this  case.  But  we  do  not  see  how 
they  bear  any  analogy  to  the  facts  on  which 
the  rights  of  the  parties  in  the  present  case 
depena.  The  other  two  cases  were  thought 
to  be  still  more  decisive. 

In  one  of  them.  Freeman  v.  Exchange 
Bank  of  Macon,  87  Ga.  46,  the  court  iised 
this  language :  **  There  being  in  evidence  no 
facts  extrinsic  to  the  bill  itself  and  its  in- 
dorsement to  throw  light  upon  the  question 
of  title,  we  are  not  to  be  understood  as  hold- 
ing that  such  facts  might  not  exert  a  con- 
trolling influence  on  the  question.  Indeed, 
there  is  autbority  for  giving  them  such  effect 
when  duly  proved."  A  deposit  of  paper  in 
bank  by  a  customer,  he  indorsing  it  **for  de- 
posit," may  operate  to  clothe  the  bank  with 
title  under  certain  circumstances.  liational 
Commercial  Bank  v.  Miller,  77  Ala.  168,  54 
Am.  Rep.  50.  The  other  case  is  Beal  v. 
Somemlle,  60  Fed.  Rep.  647,  17  L.  R.  A. 
291.  6  U.  8.  App.  14. 

Checks  were  deposited  in  the  Maverick 
National  Bank  by  the  treasurer  of  the  city  of 
Bomerville;  each  of  them  was  indorsed  **for 
deposit."  The  deposit  was  made  about  15 
minutes  before  3  o'clock  in  the  afternoon  ;  at 
8  o'clock  of  the  same  day  the  bank  closed 
its  doors  and  never  opened  them  again  for 
business.  At  the  time  of  the  deposit  it  was 
irretrievably  insolvent.  Beal  was  appointed 
its  receiver  and  a  bill  in  equity  was  filed 
against  him  by  the  city  of  Somerville.  In 
the  bill  the  facts  just  mentioned  were  al- 
leged, and  also  the  following:  "The  treas- 
urer had  for  several  years  made  deposits 
with  the  bank  without  any  special  agreement 
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in  resrard  thereto;  there  was  no  agreement, 
that  checks  deposited  should  be  considered, 
as  cash,  or  that  the  treasurer  could  draw 
agai  nst  them  before  col  lection.    The  treasurer 
never  drew  a  check  for  which  his  deposit  wa» 
not  sufficient  without  counting  the  proceed*, 
of  uncollected  checks,  except  in  a  few  in- 
stances, on  a  few  occasions,  by  special  ar- 
rangement witii  the  bank.    There  was  no  ex- 
gress  understanding  that  the  checks  should 
e  credited  to  the  city  immediately  on  de- 
posit, but  they  were  always  so  credited  oa 
the  pass-book  at  the  time  of  the  deposit. 
.    .    .    It  was  the  practice  of  the  Maverick, 
and  the  other  banks  m  Boston,  in  some  cases, 
to  allow  depositors  to  draw  against  checka. 
deposited  before  such  checks  were  collected, 
and  in  some  cases  not,   depending  on   the- 
bank's  opinion  of  the  reliability  of  the  de- 
positors and  the  makers  of  the  checks."    A 
demurrer  was  filed,  admitting,  of  course,  the- 
facts  stated.    The  court,  in  ita  opinion,  said, 
amon^  other  things,  Beal  "fails  to  show  that 
the  city   had  an   absolute   right  to  check 
against  the  deposit  as  soon  as  made  irrevo- 
cable by  notice  from  the  bank ;  and  that  such 
right  did  not  exist  must  be  received  by  this- 
court  as  a  matter  of  judicial  knowledge." 
The  decree  determined  that  the  checks  were- 
the  property  of  the  city.     We  have  not  made 
these  citations  for  the  purpose  of  criticisin|^ 
these  decisions,  nor  for  the  purpose  of  in- 
quiring whether  thev  sustain  or  oppose  the 
judgment  which  we  have  formed  in  the  case 
before  us.    Our  object  has  been  to  show  the- 
great  variety  in  the  facts  and  details  of  the* 
cases  which  have  been  adjudged ;  and  to  Il- 
lustrate a  sound  juridical   principle, — that 
differing  facts  may  justly  lead  to  differin|^ 
conclusions  of  law. 

John  Ditch  testified  that  he  regarded  all 
the  checks  deposited  by  him  as  having  beeO' 
deposited    for   collection;    otherwise,    whr 
should  they  have  to  make  good  those  whicn 
might  be  returned.     Tne  legal  character  and 
attributes  of  the  deposit  depend  upon  tbe  in- 
dorsement and  upon  what  was  said  and  done- 
at  the  time  the  deposit  was  made,  and  upon 
the  regular  and  uniform  course  of  dealing 
between  the  parties.     The  testimony  of  the- 
witness  was  his  opinion  on  a  question  of  law. 
An  exception  was  filed  to  it  and  it  was  un- 
doubtedly incompetent.     The  check,  on  t he- 
day  it  was  received  by  Nicholson  &  Sons, 
was  indorsed  by  them  ''for  deposit"  and  de- 
posited in  the  Western  Bank,   where  they 
kept  an  account.     It  was  passed  to  their 
credit,  subject  to  their  check,  and  on  the  same 
day   they  largely   overdrew   their  account. 
Later  in  the  day  they  made  an  assignment  for 
the  benefit  of  their  creditors,  and  it  became 
known  that  they  were  totally  insolvent.     Al- 
though Nicholson  &  Sons  acquired  title  to  the 
check  in  the  manner  which  we  have  stated, 
it  is  quite  true  that,  in  a  controversy  with 
their  trustee,  Ditch  &  Bro.  might  success- 
fully impeach  the  transfer  for  fraud  and  set 
it  aside.     But  the  c|uestion  with  the  Western 
Bank  stands  on  different  grounds.     It  is  a 
bona  fide  holder  of  a  negotiable  iuj^trument 
for  value  without  notice  of  any  facts  which 
would  invalidate  the  title  of  the  indorsera^ 
from  whom  they  obtained  it.     All  comnier- 
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cial  priLciples  and  usages  require  that  such 
a  title  should  be  protected. 

At  Uie  request  of  Ditch  &  Bro.  the  pay- 
ment of  this  check  was  stopped  by  the  order 
of  Shyrock  &  Co.,  the  drawers.  Shyrock  & 
Co.  filed  a  bill  of  interpleader  in  Circuit 
Court  No.  2  of  the  City  of  Baltimore,  and 
the  court  required  the  Western  Bank  and 
D  i  tch  &  Bro.  to  1  i  t i  sate  between  them  thei  r  re  • 
spectiye  claims  to  the  ownership  of  the  check. 
The  decree  estahl  ished  the  title  of  the  Western 
Bank,  and  we  affirm  it. 

Ikcree  affirmed  toith  catU, 

Fowler*  J,,  dissentini;: 

While  the  amount  involved  in  this  appeal 
is  not  large,  yet  the  questions  pr&senteid  are 
of  some  importance.  The  controversy  here, 
as  in  the  case  of  Tffton  v.  Western  Nat,  Bank 
Iff  Daltimore,  ante,  161,  77  Md.  412,  grows 
out  of  the  conflicting  claims  of  the  Western 
National  Bunk  of  Baltimore,  and  one  of  the 
depositors  of  Nicholson  &  Sons,  bankers,  in 
that  city,  who  failed  several  years  ago. 

The  check  which  is  the  subject  of  this  liti- 
gation, was  dated  Januiiry  18.  1892,  and  was 
drawn  by  Thomas  J.  Shyrock  &  Co.  on  the 
Third  National  Bank  of  Baltimore  to  the  or- 
der of  John  E.  Reese,  who,  on  the  day  of  its 
date,  indorsed  it  to  J.  8.  Ditch  &  Bro.,  who 
on  the  following  day  indorsed  it  as  follows : 
"For  deposit  to  the  credit  of  J.  8.  Ditch  <& 
Bro.,  per  Cassidy."  Cassidy  is  a  clerk  of 
Ditch  &  Bro.,  and  there  is  no  question  as  to 
his  authority  to  indorse.  So  indorsed,  this 
check,  with  several  others,  amounting  in  the 
aggregate  to  $929.75,  was  deposited  by  one 
of  the  firm  of  Ditch  &  Bro.  In  the  bank  of 
Nicholson  &  Sons  a  short  time  before  noon 
on  January  14,  1892.  The  deposit  was  at 
once  credited  by  the  Nicholsons  in  the  pass- 
book of  Ditch  i&  Bro.,  and  a  similar  credit 
was  made  upon  the  books  of  the  former,  who 
at  once  indorsed  the  check  in  question  thus : 
**For  deposit,  J.  J.  Nicholson  &  Sons,**  and 
deposited  it  in  the  Western  i^ank,  receiving 
credit  for  the  amount  of  the  deposit  as  cash, 
both  on  their  pass-book  and  also  un  the  books 
of  the  Western  Bank.  It  is  conceded,  of 
course,  that  Ditch  <&  Bro.  believed  the  Nich- 
olsons to  be  solvent  when  the  deposit  was 
made  in  the  latter*s  bank,  and  it  would  seem 
that  the  Nicholsons  themselves  must  have 
been  aware  that  they  were  not  in  the  solvent 
condition  the  appellants  believed  them  to  he. 
for  witliin  an  hour,  or  perhaps  two,  after 
these  deposits  were  made  they  had  placed  on 
record  a  deed  of  trust  for  the  benefit  of  their 
creditors,  and  closed  the  doors  of  their  bank. 
On  the  day  of  the  failure  of  the  Nicholsons, 
Ditch  &  Bro.  heard  of  it,  and  immediately 
requested  Shyrock  &  Co.,  the  makers  of  the 
check,  to  stop  payment.  This  request  was 
complied  with,  and  the  check  having  been 
duly  protested,  the  Western  Bank  sued  the 
makers.  Whereupon  a  bill  of  interpleader, 
setting  forth  the  respective  claims  of  the 
Western  Bank  and  Ditch  &  Bro.  was  filed  by 
Shyrock  &  Co. ,  and  a  decree  was  passed  by 
Circuit  Court  No.  2  of  Baltimore  City  re- 
quiring the  Western  Bank  and  Ditch  &  Bro. 
to  interplead — the  former  as  plaintiff  and  the 
latter  as  defendants.    In  accordance  with  this 
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decree  the  Western  Bank  filed  its  bill,  and 
Ditch  &  Bro.  answered  it.  The  bank  alleged 
substantially  that  Ditch  &  Bro.  indorsed  the 
check  in  question  to  the  Nicholsons,  and  de- 
posited it  with  them  as  cash,  and  received 
credit  therefor  in  their  account  with  the 
Nicholsons,  and  that  the  Nicholsons  thereby 
became  the  owners  of  the  check,  and  having 
indorsed  it  to  the  Western  Bank  "  for  depos- 
it, "  and  having  deposited  it  with  and  received 
credit  for  it  as  cash  by  said  bank,  it  became 
and  is  the  bona  fide  holder  of  said  check  by 
reason  of  the  facts  above  mentioned  and  be- 
cause the  Nicholsons  were  permitted  to  draw 
from  the  Western  Bank  the  funds  represented 
by  said  check.  The  defense  which  Ditch  & 
Bro.  set  up  in  their  answer  is  that  thev  in- 
dorsed the  check  *'for  deposit  to  the  credit  of 
J.  S.  Ditch  &  Bro."  to  enable  the  Nicholsons 
to  collect  the  same  in  the  usual  course  of 
business,  and  receive  that  character  of  credit 
usual  to  receive  when  checks  are  deposited 
bv  a  customer  with  a  bank  for  collection. 
They  deny,  however,  that  by  such  deposit 
for  collection  the  Nicholsons  thei«oy  became 
the  owners  of  said  check  or  that  thev  had  a 
right  to  indorde  the  same  to  the  western 
Bank  or  to  any  one. 

Upon  the  bill,  answer,  and  testimony  the 
court  below  decreed  that  the  property  in  the 
check  in  question  passed  from  Ditch  <&  Bro. 
and  vestea  in  the  rf icholsons,  and  that  the 
latter  conferred  a  perfect  title  upon  the  West- 
em  Bank.  From  this  decree  bitch  &  Bro. 
have  appealed,  and  the  question  is  whether 
the  Western  Bank  has  a  valid  legal  title. 

The  general  question  of  the  relations  be- 
tween depositors  and  banks  as  regards  their 
respective  rights  in  and  title  to  negotiable- 
paper  deposited  by  the  former  with  the  lat- 
ter, is  much  embarrassed  by  a  conflict  of  au- 
thority. But  after  all,  as  we  said  in  Tyson 
V.  Western  Nat.  Bank  of  Baltimore,  tlie  con- 
flict is  more  apparent  than  real.  It  will  be 
found  that  the  views  expressed  by  the  high- 
est tribunals  in  this  country  and  in  England, 
when  carefully  examined,  differ  not  so  much 
in  the  principles  announced  as  in  the  facia 
to  which  these  general  principles  have  been 
from  time  to  time  applied.  In  most  of  >he 
cases  in  which  it  has  been  held  that  the  title 
to  negotiable  paper  passed  to  the  bank  from 
a  depositor  it  will  be  found  that  such  paper 
was  indorsed  in  blank  or  made  pavable  to  the 
bank.  After  stating  the  general  rule  that 
when  a  customer  deposits  money  to  the  credit 
of  his  account,  the  bank  becomes  debtor  and 
he  is  creditor,  we  said  in  the  case  just  cited : 
**The  consideration  which  a  depositor  re- 
ceives for  his  money  is  the  absolute  and  un- 
conditional contract  of  the  bank  to  pay  hia 
checks  to  the  extent  of  his  deposit.  And 
the  same  rule  obtains  in  the  case  of  checks 
.  .  .  whenever,  under  the  circumstances 
of  the  case,  it  is  applicable,  that  is  to  sav, 
whenever  the  bank  becomes  the  owner  of  tlie 
commercial  paper,  and  the  customer  acquires 
the  unconditional  right  to  draw  for  tlie  pro- 
ceeds. When  a  check  ...  is  indorsed  iu 
blank,  or  to  the  order  of  the  bank,  and  the 
proceeds  credited  to  the  depositor  as  cash,  the 
bank  becomes  the  owner  of  the  paper  by  vir* 
tue  of  the  indorsement. " 
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These  quotations  from  such  a  recent  case 
«re  sufficient  to  indicate  our  views  in  re£:ard 
to  the  character  of  paper  and  the  forms  of 
indorsement  there  considered.  But  the  in- 
<lorsement  in  this  case  is  neither  an  indorse- 
ment in  blank  nor  to  the  bank.  It  is  of  a 
very  different  character,  both  in  form  and 
•effect.  Its  terms  are  "For  deposit  to  the 
•credit  of  J.  S.  Ditch  <&  Bro."  It  was  con- 
tended by  Ditch  &  Bro.  that  this  is  a  re- 
strictive indorsement,  and  b^  the  Western 
Bank  that  it  is  partly  restrictive  and  partly 
4ibsolute— restrictive  as  to  all  the  world  ex- 
•cept  the  Nicholsons,  and  as  to  them,  absolute 
«B  soon  as  it  reached  their  hands. 

If  such  an  indorsement  as  this  can  be  held 
to  pass  title  to  commercial  paper,  it  must  be 
so  either  because  such  is  the  clear  meaning 
of  the  words  used,  or  because  of  some  artifi- 
•cial  or  technical,  but  well  known  and  settled 
meaning  given  to  the  language  of  the  in- 
•dorsement  by  the  customs  and  usage  of  banks 
■and  their  customers,  which  indicates  a  trans- 
fer of  title  was  intended,  though  not  ex- 
pressed. Of  course,  it  is  not,  and  could  not 
oe  contended  in  this  case,  that  there  is  any 
«uch  custom,  for  there  is  no  evidence  to  sus- 
tain any  such  contention.  What,  then,  is 
the  fair  and  legal  construction  of  this  in- 
•dorsement?  In  the  first  place,  we  start  with 
the  presumption  that  the  depositor  does  not 
intend  to  part  with  title  to  his  paper,  sub- 
ject to  be  rebutted  only  by  evidence  of  an 
express  contract  to  the  contrary,  or  of  facts 
from  which  such  contracts  must  be  inferred. 
1  Dan.  Neg.  Inst.  §  340. 

We  shall  presentlv  consider  the  effect  of 
the  credit  given  to  t>itcb  <&  Bro.  in  antici- 
pation of  the  collection  of  the  proceeds  of  the 
•check  by  the  Nicholsons,  but  before  doing 
so  we  wish  to  ascertain  the  purport  of  the 
language  of  the  indorsement  itself.  It  is 
4ipparent  no  words  are  used  to  indicate  a 
transfer  of  title ;  on  the  contrary,  it  is  con- 
ceded the  indorsement  here  used  is  for  the 
purpose  of  destroving  negotiability  in  case 
•of  loss  or  miscarriage  of  the  check.  If  that 
be  its  object,  it  is  difficult  to  understand 
how  such  an  indorsement,  without  sometliing 
•added  thereto  by  special  agreement,  can  be 
relied  upon  to  establish  title  either  in  the 
Nicholsons  or  the  Western  Bank.  The  plain 
import  of  the  indorsement  would  seem  to  be 
that  the  check  was  deposited  for  collection. 
What  else  could  have  been  the  object  of  the 
■deposit?  Certainly  not  for  the  purpose  of 
getting  an  immediate  credit,  for  it  is  in  evi- 
•dence  that  Ditch  &  Bro.  not  only  had  no 
agreement  allowing  them  to  draw  on  uncol- 
lected checks,  but  that  in  point  of  fact  their 
•deposited  checks  were  always  collected  be- 
fore they  were  actually  drawn  on,  and  were 
not  considered  cash  until  collected  by  the 
Nicholsons.  In  the  case  of  Beat  v.  Somertille, 
^0  Fed.  Rep.  647,  17  L.  R.  A.  291,  5  U. 
8.  App.  14,  a  case  strikingly  like  the  one 
at  bar,  and  in  which  the  indorsement  was 
••For  deposit,  John  F.  Cole,  Treasurer,"  the 
following  facts  appeared :  Cole,  the  treas- 
urer of  the  city  of  Somerville,  indorsed  the 
•checks  as  above  and  handed  them  to  the  re- 
•ceiving  teller  of  the  Maverick  National  Bank 
with  a  deposit  ticket  and  also  his  pass-book, 
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and  the  teller  at  once  credited  therein  and  od 
the  books  of  the  bank  the  total  amount  of  the 
checks.  When  the  checks  were  receiv^  by 
the  bank  it  was  irretrievably  insolvent,  and 
closed  its  doors  the  same  day  of  the  deposit 
at  three  o'clock. 

There  was  no  agreement  to  allow  the  cus- 
tomer to  draw  at  once  on  the  proceeds  of  de- 
posited chocks.  It  was  held,  irrespective  of 
the  question  of  insolvency,  that  title  to  the 
checks  so  indorsed  did  not  pass.  "  The  trans- 
action," says  the  court,  Putnam,  </.,  deliver- 
ing the  opinion,  "  was  primarily  a  deposit  of 
the  checks  with,  secondarily,  a  duty  to  be 
performed  concerning  them  by  the  Maverick 
Bank."  After  stating  the  general  principle 
that  a  deposit  of  monev  creates  the  relation 
of  debtor  and  creditor  between  the  depositor 
and  the  bank,  the  opinion  of  the  court  con- 
tinues :  **  But  with  reference  to  the  checks 
claimed  by  tho  city  of  Somerville,  tbe  word 
by  which  the  transaction  is  ordinarily  de- 
scribed may  conveniently  have,  and  therefore 
should  have,  its  full  natural  force  and  mean- 
ing. A  mere  deposit  would  only  require  a 
bank  to  keep ;  but  a  usage  requiring  the 
Maverick  Bank  to  do  in  this  case  something 
more  has  continued  so  long,  and  is  so  no- 
torious and  universal,  that  the  law  can  take 
judicial  notice  of  it,  and  it  happens  tliat  its 
terms  and  limitations  cannot  be  mistaken. 
The  bank  must  use  due  diligence  to  collect ; 
and,  as  collections  are  completed,  the  bank 
no  longer  holds  the  avails  as  bailee,  but  is 
authorized  to  mingle  them  with  its  other 
funds,  and  thus  constitute  itself  a  debtor.  ^ 

And  again  **  aside  from  the  right  of  the 
bank  to  constitute  itself  a  debtor  from  the 
time  the  checks  are  converted  into  cash  or  its 
equi  valent,  instead  of  a  mere  trustee  or  agent, 
no  qualification  of  the  strict  legal  relations 
created  by  a  bailment  is  deducible  from  the 
general  nature  of  the  transaction,  the  terms 
in  which  it  is  expressed  or  the  settled  cus- 
tom, or  is  shown  by"  the  bank.  The  case 
just  cited  is  one  of  mudi  interest  and  im- 
portance and  the  opinion  of  the  court  bears 
the  impress  of  the  most  careful  consideration 
and  research. 

In  Freeman  v.  Exchange  Bank  of  Macon, 
87  Ga.  45,  an  indorsement  precisely  like  the 
one  we  are  considering  was  held  to  be  re- 
strictive. The  indorsement  was,  **  For  deposit 
to  the  credit  of  S.  A.  Brown  &  Co."  The 
indorsers  deposited  the  draft  so  indorsed  in 
the  National  Bank  of  Kansas  City,  which 
bank  by  its  cashier  indorsed  the  draft  '^Pay 
Exchange  Bank  or  order  for  collection,  ac- 
count of  National  Bank  of  Kansas  City.  * ' 
The  draft  was  paid  to  the  Exchange  Bank, 
where  the  monev  was  attached  as  the  prop- 
ertv  of  S.  A.  Brown  &  Co.,  and  it  <fss  so 
held. 

The  supreme  court  of  Georgia  says :  "  The 
agency  created  bv  the  owners  of  the  bill  by 
means  of  their  indorsement  had  not  been  fully 
executed.  The  Kansas  City  Bank  was  still 
the  immediate  agent  under  them,  and  the 
Macon  (that  is  the  Exchange)  Bank  was  a 
subaeent  under  it.  The  latter  held  the  money 
as  a  bailee  for  the  ultimate  use  and  benefit 
of  the  owners."  Again  quoting  from  the 
same  opinion,  "The  maker  of  a  restricted 
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IndoTBement  can  follow  the  bill  or  its  pro- 
ceeds over  any  number  of  subsequent  indorse- 
ments, the  terms  of  his  indorsement  being 
notice  of  his  title."  And,  as  we  have  said, 
it  was  held  that  notwithstanding  the  deposit- 
ors 8.  A.  Brown  A  Co.  had  indorsed  their 
paper,  precisely  as  the  paper  in  this  case 
was  inaorsed,  title  did  not  pass,  and  the 
money.attached  in  the  hands  of  the  Exchanp:e 
Bank  was  condemned  as  the  property  of  8. 
A.  Brown  &  Go. 

It  would  too  greatly  prolong  this  opinion 
if  we  should  examine  the  many  cases  in 
which  various  forms  of  indorsements  have 
been  held  restrictive,  and  we  shall  only  cite 
jt  few  of  them. 

"Pay  8.  V.  W.  or  order  for  account  of 
Miners'  National  Bank  of  Georgetown ;" 
White  V.  Miners  NcU,  Bank  of  Qeorgetown 
C(do,,  102  U.  8.  658.  26  L.  ed.  250;  -Pay  to 
P.  or  order  only," — Potoer  v.  Finnie^  4  Call 
(Va,)  411 ;  "Pay  T.  W.  or  order  for  our  use, 
value  received  inaccount, " —  Wilsany.  Hotmu^ 
5  Mass.  543,  4  Am.  Dec.  76 ; "  Pav  to  the  order 
4)f  W.  H.  &  Co.  account,"— M>««  Nat.  Bank 
4if  Chicago  v.  Beno  County  Bank,  3  Fed.  Rep. 
261 ;  **  Credit  my  account.  J.  B.  8. ,  Cashier, " 
— Lee  V.  Chillieothe  Branch  qf  State  Bank  of 
Ohio,  1  Bond,  C.  C.  887. 

We  think,  therefore,  that  looking  at  the 
indorsement  itself  without  regard  to  any 
course  of  dealing  between  the  parties,  the 
language  of  the  indorsement  cannot  be  held 
to  transfer  title  to  the  check  in  question,  but, 
-on  the  contrary,  must  be  held  to  be  restrict- 
ive, at  least,  until  the  bank  has  performed 
its  duty  and  has  collected  the  proceeds  of 
the  check. 

And  this  is  the  view  very  clearly  expressed 
by  Mr.  Daniel  in  his  work  on  Negotiable 
Instruments,  even  when  the  paper  is  so  in- 
dorsed as  prima  facie  to  transfer  title,  as,  for 
instance,  in  blank  or  to  the  order  of  the 
bank.  He  says  that  the  collection  of  checks 
is  generally  attended  with  so  little  delav 
that  banks  are  willing  to  treat  them  as  cash 
deposits,  and  allow  their  customers  to  draw 
against  them  in  anticipation  of  collection — 
reserving  the  right  to  charge  back  the  paper 
to  the  customer,  if  returned  unpaid.  "Out 
of  this  practice, "  says  the  author,  "  has  ^rown 
the  erroneous  idea  that  the  bank,  without 
more,  becomes  the  owner  of  the  deposited 
paper  before  collection."  Exemplified  in 
Metropolitan  Nat.  Bank  t.  Loyd,  tfO  N.  T. 
530.  "Later  cases,"  continues  the  author, 
"hold,  and  correctly,  as  we  conceive,  that 
the  checks  deposited  in  bank  by  its  custom- 
•ers  do  not  at  once  become  the  property  of  the 
bank,  but  that  it  continues  to  be  the  agent 
of  the  customer  until  actual  collection — the 
check  in  the  meantime  remaining  the  prop- 
•erty  of  the  depositor."  And  in  Ba^bach  v. 
Fiilinghuyeen,  15  Fed.  Rep.  676,  one  of  the 
cases  to  which  reference  is  made  in  the  note 
to  tiie  section  just  cited,  it  was  held  that  even 
when  the  check  is  indorsed  to  the  bank  and 
-credit  is  given  for  it  as  cash  on  the  custom- 
er's pass-book  and  the  books  of  the  bank, 
these  facts  are  not  conclusive  evidence'  that 
title  passes  to  the  bank,  for  two  reasons,  savs 
the  court,  (1)  Because  such  credit  was  only 
conditional,  and  if  the  check  should  be  dis- 
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honored,  it  would  be  charged  back  to  the 
customer,  which  is  inconsistent  with  owner- 
ship in  the  bank ;  and  (2)  because  this  prac- 
tice of  banks  to  credit  such  deposits  at  once 
and  to  allow  tiie  depositor  to  draw  against 
them  is  reckoned  by  the  ablest  text- writers 
as  a  mere  gratuitous  orivilege.  See  also 
^,  Louis  A  S.  F,  R,  Co',  v.  Johnston,  183  U. 
8.  566,  83  L.  ed.  688.  It  would  seem  to  fol- 
low that  whether  we  consider  the  indorse- 
ment alone  ur  in  connection  with  the  credit 
given  in  this  case  to  Ditch  <&  Bro.  by  the 
Nicholsons,  the  result  would  be  the  same. 
For  it  is  conceded  here  that  no  absolute  credit 
was  given,  the  Nicholsons  always  reserving 
to  themselves  the  right  to  charge  back  or  re- 
turn unpaid  paper.  As  between  Ditch  & 
Bro.  and  the  Nicholsons,  without  regard  to 
the  restrictive  character  of  the  indorsement, 
no  title  to  the  check  passed  to  the  latter. 
No  consideration  was  paid  by  them  and  they 
were,  and  they  knew  they  were,  insolvent 
when  the  check  was  deposited.  "The  ac- 
ceptance of  a  deposit  by  a  bank  irretrievably 
insolvent  constituted  such  a  fraud  as  entitled 
the  depositor  to  reclaim  his  draft  or  the  pro- 
ceeds.* Fuller,  C7i.  J,,  8t.  Louis  d  8.  F. 
R,  Go.  V.  Johnston,  supra. 

We  have  neither  found  nor  been  referred 
to  any  authority  which  sustains  the  conten- 
tion of  the  appellee,  unless  the  section  in 
Morse  on  Banks  <&  Banking  (sec.  577)  cited, 
in  the  opinion  of  the  learned  Judsre  below, 
can  be  so  considered.  But  when  this  section 
is  examined,  and  especially  when  it  is  as- 
certained that  the  sole  authority  {National 
C(mmercial  Bank  v.  Miller,  77  Ala.  168,  54 
Am.  Rep.  60),  which  Mr.  Morse  cites  to  sus- 
tain it,  does  not  seem  to  support  the  conten- 
tion of  the  appellee,  we  may  well  hesitate 
before  adopting  the  construction  which  has 
been  placed  upon  Mr.  Morse's  language.  It 
would  seem  more  reasonable  to  construe  this 
section  (577)  to  mean  that  when  a  check  is 
indorsed  "for  deposit,"  under  the  circum- 
stances therein  set  forth,  the  bank  may  have 
the  check  certified,  instead  of  actually  col- 
lecting the  money.  And  so  the  author  says 
in  his  last  clause  of  the  section.  In  the 
case  just  cited  (National  Commercial  Bank  v. 
Miller)  it  was  held  that  title  passed  to  the 
bank  for  the  consummation  of  the  purpose 
for  which  the  indorsement  was  made,  that  is 
to  say,  to  enable  the  bank  to  deposit  the  pro- 
ceeds to  the  credit  of  the  indorser.  It  is' no- 
where said  in  that  case  that  absolute  title 
passed  to  the  bank  by  virtue  of  the  indorse- 
ment alone.  But  on  the  contrary  the  ques- 
tion under  consideration  was  the  effect  of  the 
indorsement  together  with  the  certification 
of  the  checks.  And  having  determined  that 
the  bank  by  virtue  of  the  indorsement  had 
the  right  to  have  the  check  certified  and  that 
when  certified  the  check  was,  in  contempla- 
tion of  law,  paid,  the  bank  thereupon  be- 
came the  owner  of  the  check  and  was  the 
debtor  of  the  depositor.  In  other  words  the 
indorsement  "for  deposit,"  like  the  indorse- 
ment "for  collection,"  gives  the  bank  the 
right  to  collect  the  proceeds  and  credit  them 
to  the  depositor,  but  in  neither  case  can  the 
bank  appropriate  to  its  own  use  paper  so  in- 
dorsed. Nor  does  the  court,  in  National  (Jom- 
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tnerdeU  Bank  y.  Miller,  intimate  such  a  yiew. 
On  the  contrary  it  held  that  the  bank,  ''by 
accepting  a  certification  of  the  check  made  ft 
their  own,  and  the  relation  of  debtor  and 
creditor  was  created. "  The  indorsement  **  for 
deposit"  passed  title  for  the  purj^ose  of  cer- 
tification, and  the  certification  being,  in  con- 
templation of  law,  payment,  the  depositor's 
title  to  the  check  was  transferred  to  the  bank. 
Without  adopting  these  views,  we  have  re- 
ferred to  tliem  for  the  purpose  of  showing 
that  they  do  not  seem  to  support  the  conten- 
tion of  the  appellee,  nor  the  construction  it 
gives  to  section  577  of  Morse  on  Banks  & 
anking. 

There  is  a  wide  distinction  between  Na- 
tional Oommereial  Bank  v.  Miller  and  the  case 
under  consideration.  There  the  check  was 
indorsed,  deposited,  and  collected ;  but  here 
there  has  been  no  ooUection — no  payment  of 
the  check  either  in  cash  or  its  equivalent. 
If,  however,  the  section  (577)  we  have  lust 
referred  to  is  to  have  the  construction  given 
to  it  by  the  appellee,  there  would  be  a  strik- 
ing conflict  between  it  and  section  584  of  the 
same  book,  where  it  is  said  that  when  checks 
arc  deposited  they  are  taken  generally  for 
collection  by  the  bank  as  agent,  and  the  bank 
does  not  owe  the  amount  until  the  collection 
is  accomplished.  The  bank  may  permit,  as 
matter  of  favor,  checks  to  be  drawn  before 
collection  and  payment,  the  depositor  in  the 
event  of  non- payment  bein^  responsible  for 
the  sums  so  drawn,  not  by  reason  of  his  in- 
dorsement, the  checks  not  having  ceased  to 
be  his  property,  but  for  money  paid.  2 
Morse,  Banks  &  Banking,  §  584.  In  Bolles  on 
Bank  Collections,  ed.  1893,  §  Sc,  the  author 
cites  the  case  of  8ome7^Ue  y.  Beal,  49  Fed. 
Rep.  790,  to  sustain  the  view  that  an  indorse- 
ment *'for  deposit**  with  credit  and  condi- 
tional right  to  draw,  transfers  title :  but  this 
case  was  taken  by  appeal  to  the  United  States 
circuit  court  of  appeals,  and  is  reported  in 
50  Fed.  Rep.  647,  17  L.  R.  A.  291,  5  U.  8. 
App.  14.  And  in  the  court  last  named  the 
contrary  doctrine  was  held  and  ably  main- 
tained by  an  elaborate  opinion  from  which 
we  have  already  quoted  to  show  that  such  an 
indorsement  is  restrictive  and  docs  not  pass 
title.  And  in  the  case  of  Metropolitan  Nat, 
Bank  v.  Loyd,  eupra,  cited  by  the  appellee 
to  sustain  its  contention,  the  credit  given 
by  the  bank  to  tbe  depositor  was  an  abso- 
lute one.  "Admitted  circumstances,"  says 
the  court,  ''show  it  was  the  intention  of  the 
parties  to  make  the  transfer  absolute,"  and 
*'thc  bank  charged  itself  with  a  debt  abso- 
lutely due  to  Murray,"  the  depositor.  But 
here,  as  we  have  seen,  there  is  not  only  no 
absolute  credit,  but  **the  credit  entry  of  cash 
was  a  mere  delusion."  And,  as  was  said  in 
Beat  y.  SomermUey  supra,  if  the  appellee 
bank  had  shown  that  the  depositor  had  a 
legal  right  to  draw  against  the  checks  from 
the  moment  of  the  deposit,  so  absolute  that 
the  bank  could  not  lawfully  suspend  it  by  no- 
tice or  otherwise,  pending  the  collection,  this 
would  tend  to  support  ite  position  through- 
out. But  on  the  contrary  the  provisional  or 
mere  pretense  of  a  credit,  such  as  shown  in 
this  case,  is  inconsistent  with  the  notion  of 
ownership  of  the  check  In'  the  bank.     If, 

28  L.  R.  A. 


however,  the  check  In  question  had  been  in- 
dorsed in  blank,  or  to  Uie  order  of  Nicholsons 
a  very  different  question  would  have  beea 
presented.    There  the  legal  effect  of  such  In- 
dorsements to  pass  title  to  bona  fide  holders- 
for  value,  according  to  the  settled  rules  of 
commercial  law,  and  the  rights  of  Innocent 
third  parties,  if  any  had  Intervened,  would 
be  properly  considered,  as  was  done  in  Metro- 
politan Nat,  Bank  y.  Loyd,  and  In  many  other 
cases  since.     "The   views  of  the  Supreme- 
Court  of  the  United  States, "  says  Mr.  Daniel, 
1  Nog.  Inst.,  g  840,  "seem  to  embody  tiie- 
true  logic  of  the  question."    The  bank  trans- 
mitting the  paper  indorsed  in  blank  is  os- 
tensibly the  owner.     It  has  agreed  by  im- 
plied contract  arising  from  usage  that  tbe^ 
avails  shall  be  applied  to  balances  agaicst 
it.     With  this  understanding  its  correspond- 
ent undertakes  the  collection  and  applies  the- 
avails.    And  then  when  the  contract  has  beeik 
executed  it  would  seem  to  be  in  contraven- 
tion of  the  universally  recognized  principle- 
which  controls  the  negotiation  of  commercial 
paper  to  permit  a  third  party  who  had  de- 
clared by  his  indorsement  that  he  had  parted: 
with   his   title   to  come   in  and  assert  it. 
The  same  view  Is  expressed  by  us  in  7)/ion^ 
y.  Western  Nat.  Bank  of  Baltimore^  and  con- 
stitutes what  Putnam,  «/.,  in  Beal  y.  ISomer^ 
ville,  calls  the  doctrine  of  "reputed  owner- 
ship," which  he  says  is  recognized  by  th» 
Supreme  Court  of  the  United  States  in  St. 
Louis  A  8.  F.  R.  Co,  y.  Johnston,  supra.    If, 
therefore   the  depositor  does  not  intend  to- 
pass  title  he  should  not  use  the  forms  of  in- 
dorsement which  are  universally  used  foi  thai- 
purpose,  but  should  adopt  some  other  form, 
such  as  "for  collection,"  which  vve  held  ia 
Tyson  v.    Western  Nat.  Bank  of  Baltimore^ 
supra,  does  not,  without  more,  pass  title,  or 
"for  deposit  to  credit  of,"  which  we  think, 
as  used  in  this  case,  is  equally  restrictive. 
Of  course  if  the  depositor  is  awarded  even 
the  gratuitous  privilege  of  drawing,  in  an- 
ticipation of  collxtion,  and  he  should  avail 
himself  of  that  privilege,  then  without  re- 
gard to  the  form  of  his  indorsa^ment,  he  should 
not  be    allowed    to  claim  the    proceeds    or 
any  deposited  check.     With  the  proceeds  in 
his  pocket  he  would  be  estopped.     But,  as- 
we  have  seen,  that  is  not  this  case.     It  has- 
been  suggested  it  was  against  public  policy 
and  contrary  to  the  interests  oi  commerce  to- 
hold  this  indorsement  to  be  restrictive.     But 
we  do  not  think  so.     On  the  contrary,  in  our 
opinion,  it  would  be  for  the  best  interests  of 
the  public,  the  banks  and  commerce,  if  all 
indorsements  except  those  which  are  in  full 
or  in  blank  should  be  declared  restrictive. 
And  such  was  the  opinion  of  Lord  Tenterden. 
in  the  case  of  Sigoumey  y.  LXoyd,  8  Bam.  <St 
C.  622. 

In  the  case  just  cited,  the  indorsement  was 
"Pay  to  Williams,  or  oider,  for  my  use.*' 
"I  cannot  see,"  says  Lord  Tcnterdcn,  "tliaL 
the  interests  of  commerce  will  be  prejudiced 
by  our  holding  that  such  an  indorsement  i& 
restrictive.  On  the  contrary,  I  think  the  in- 
terests of  commerce  will  be  thereby  ad- 
vanced. " 

When  this  case  was  taken  ap  on  appeal^ 
Lord  Ghief  Justice  Best  said:    "No  inooa 
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▼enienoe  cfiii  possibly  arise  to  the  commercial 
interests  of  the  country  by  limiting  the  op- 
eration of  an  indorsement  so  ezpres^.  The 
only  effect  will  be  to  make  persons  more 
cautious  in  transactions  of  this  nature  fn  the 
future.  Unless  the  words  *for  my  use'  have 
no  meaning,  it  is  obvious,  upon  looking  at 
the  indorsement,  that  inquiry  was  necessary 
to  have  been  made,  and  if  a  meaning  can  tie 
found  for  these  words,  the  court  must  apply 
tliem  so  as  to  meet  the  object  and  intention 
of  the  indorser. "  Ltoyd  v.  Sigoumey^  8  Moore 
^  P.  229.  The  commercial  world  is  well 
acquainted  with  the  forms  of  indorsement 
universally  used  to  transfer  paper,  and  when 
these  forms  are  not  used,  the  owner  of  the 
paper  ought  not  to  be  deprived  of  his  inter- 
est therein  by  any  course  of  reasoning,  how- 
ever ingenious  it  may  be. 
-  Our  conclusion  is,  that  the  legal  effect  of 
this  indorsement  was  to  give  notice  to  the 
Western  Bank  that  J.  8.  Ditch  &  Brother 
were  the  owners  of  the  check,  and  that  the 
l^icholsons  were  only  agents  to  collect  the 
t>roceeds  of  the  same  and  deposit  them  to  the 
<:redit  of  J.  8.  Ditch  <&  Brother. 

Robinson*  Ch,  J.,  and  Robertflt  «/•»  con- 
cur. 
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1.  The  completion  of  ft  transfer  of  credit 
to  the  payee  of  a  check  Indoned  *^  for  col- 


Nora.— 27ie  nature  of  drafts  by  one  bank  on  an- 

oUier. 

When  a  bank  draft  Is  made  payable  at  some  par- 
tlcuiar  time,  or  includes  some  other  particular  pro- 
viFioD  wblcli  caoDOt  be  included  in  a  check,  as 
illustrated  by  Harrison  v.  Nicollet  Nat.  Bank 
iMmnj  5  L.  K.  A.  710,  it  is  unquestionably  to  be  re- 
garded as  a  bill  of  exchange;  ^ut  when  one  bank 
makf'S  an  absolute  order  on  another  to  pay  a  speci- 
fied sum  to  tbe  payee.  Including  no  provision  which 
would  prevent  the  Instrument  from  being  consid- 
ered a  cbeck,  if  drawn  on  the  bank  by  an  ordinary 
depositor,  the  question  whether  It  is  to  be  consid- 
ered a  check  or  a  bill  of  czchanife  Is  one  of  much 
importtince.  Considering  the  very  dlfft^rent  rules 
which  apply  to  checks  and  ordinary  bills  of  ex- 
-cbsDR-e  in  respect  to  pri'sentment,  notice,  and  pro- 
test, as  well  as  in  other  particulars,  and  considerinflr 
cbe  almost  inoumeroble  drafts  made  every  year  by 
banks  on  each  other,  it  is  astonishing  that  thoques- 
tlon  whether  they  are  bills  of  exchange  or  checks 
has  been  considered  in  so  small  a  number  of  citses, 
aod  that  the  question  seems  to  be  almost  absolutely 
UDtouched  iu  legal  text  books  and  treatises. 

Id  Roberts  v.  Corbln,  20  Iowa,  815,  96  Am.  Dec. 
146.  such  dnifrs  by  one  bnnk  on  another  bank  in 
another  state  were  Involved,  and  the  court  says 
that  counsel  agreed  that  they  should  bo  regnracd 
merely  as  bankera*  checks  and  not  foreign  bills  of 
-eichange.  The  question  decided  was  that  an  as- 
•aigDment  for  creditors  by  the  bank  which  drew 
them,  made  after  they  were  i«sued  but  before  thoy 
were  presented,  would  not  defeut  the  right  of  the 
tolder  to  the  money  as  against  the  assignee  for 
credlton. 

8o  in  German  Sav.  Inst.  v.  Adae,  1  McCrary,  601, 


lection  and  credit  **  by  the  assignee  for  creditors 
of  an  insolvent  bank  which  just  before  assign, 
ment  had  charge^!  the  check  to  the  maker  but 
had  not  given  credit  to  the  payee  will  not 
constitute  a  payment  of  the  demand  for  which 
the  check  was  given. 

8.  An  Instrument  mnst  be  treated  as  a 
check  which  is  headed  by  the  name  of  a  bank 
and  a  date  and  over  the  signature  of  the  cashier 
directs  the  payment  to  the  order  of  a  third  per- 
son of  a  certain  amount  of  cash  while  at  the  bot- 
tom of  the  paper  It  is  directed  to  a  banking  firm. 

8«  Failure  of  the  bank  on  which  a  check 
la  dra^m  and  with  which  it  is  deposited  ^'  for 
collection  and  credit**  to  notiry  the  drawer  of  its 
neglect  to  transfer  the  credit  will  discbarge  him 
from  further  liability  in  case  he  is  injured  there- 
by. 

4.  The  Iket  that  when  a  bank  received  a 
check  upon  itaelf  **  for  collection  and 
credit**  to  another  account  it  was 
hopelessly  insolwent  and  the  same  day 
placed  its  assets  in  the  hands  of  trustees  for  cred- 
itors shows  that  its  faUure  to  notify  the  drawer 
of  its  neglect  to  transfer  the  credit  worked  no 
injury  to  him  which  would  discharge  him  from 
liability  for  the  debt  for  whioh  the  check  was 

given. 

(February  8, 1804.> 

APPEAL  by  plaintiff  from  a  judgroent  of 
Superior  Court  of  Baltimore  City  in  fa- 
vor of  defendant  in  an  action   brought  to  re- 
cover the  amount  alleged  to  be  due  from  de- 
fendant to  plaintiff  for  certain  collections  and 
for  which  a  draft  had  been  sent  to  plaintiff,  the 
collection  of  which  f^tiled  because  of  the  in- 
solvency of  the  drawee.    Reversed, 
The  lacis  sufQcient'y  appear  in  the  opinion. 
Meurs.  Miller  &  Bonsai,  for  appellant: 
If  the  bank  is  on  the  point  of  failure  the 


such  an  order  by  a  bank  on  another  bank  in  an- 
other state  was  held,  on  interpleader  t)etween  the 
holder  and  the  assignee  for  creditors  of  the  drawer, 
under  an  assignment  made  after  the  draft  waa 
drawn  but  before  it  was  presented,  to  constitute  an 
equitable  assignment  of  the  fund.  In  this  case, 
however,  there  is  no  discussion  of  the  quc-siion 
whether  the  Instrument  is  to  be  regarded  as  a  check 
or  as  a  draft. 

Tn  harmony  also  with  the  above  oases  is  that  of 
First  Nat.  Bank  of  Cincinnati  v.  Goates,8  McCrary, 
9,  In  which  Mr.  Justice  Miller  in  an  oral  opinion 
held  that  a  draft  by  one  bank  on  another  in  another 
state,  which  is  a  mere  order  to  pay  absolutely,  is  a 
check,  and  that  as  against  an  assignee  for 
creditors  of  the  drawer  the  chock  constitutes  an 
equitable  assignment  of  the  fund,  although  notice 
of  the  assignment  for  creditors,  which  was  made 
after  the  draft  was  drawn,  was  given  to  the  drawee 
before  the  draft  was  presented. 

Directly  to  the  contrary  of  this  are  other  de- 
cisions growing  out  of  tbe  same  bank  failure  that 
was  involved  In  the  above  case. 

Thus  in  Rosenthal  v.  Mnstin  Bank.  17  Blatchf. 
318.  and  Dickinson  v.  Coates.  70 Mo.  250,  40  Am.  Rep. 
228.  such  drafts  or  checks  on  banks  in  other  states 
are  denied  effect  as  against  a  sukraequent  assign- 
ment for  ci^ditors  by  the  drawer,  of  which  notico 
to  the  drawee  is  given  before  tbe  presentment  of 
the  drafts.  These  cases  do  not^  however,  riisciiss 
the  question  of  the  dtiference  bet«veen  chci  ks  Hiid 
bills  of  exchange.  The  draft  Is  spoken  of  In  Dick- 
inson V.  Coates  as  a  check,  and  In  Rosenthal  v. 
Mastln  Bank  It  Is  called  a  '*dmft  or  cheek.*  and  it 
is  the  law  of  checks  which  is  chiefly  dlscii8!*ed. 

The  caso  of  Dickinson  v.  Coates,  ntpro,  was  one  of 
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credit  which  the  drawer  of  the  check  has  at 
the  bank  is  worthless. 

Tyson  v.  Western  Nat.  Bank  of  Baltimore, 
ante,  161,  77  Md.  412. 

And  even  8upi)ose  the  defendant's  credit  had 
been  transferred  to  the  plain tifiP  on  the  books 
of  J.  J.  Nicholson  &  Sons  before  the  failure, 
how  could  tlie  defendant  make  valid  paj^ment 
by  a  transfer  of  such  credit? 

Upon  broad  principles  of  Justice  it  would 
seem  that  a  man  should  not  be  allowed  to  pay 
a  debt  with  worthless  paper,  though  both  par- 
ties supposed  it  to  be  good. 

Thomas  V.  Westchester  County  Suprs.  4  L. 
R.  A.  477.  115  N.  Y.  47. 

When  the  deed  of  trust  was  executed  the 
right  of  Nicholson  as  a  going  concern  to  con- 
stitute itself  a  debtor  of  the  plaintiff  at  once 
ceased. 

First  Nat.  Bank  of  Oireleville  v.  Bank  of 
Monroe,  33  Fed.  Rep.  408;  First  Nat.  Bank  of 
Croion  Point  v.  First  Nat.  Bank  of  Bickmond, 
76  Ind.  661;  Leri  v.  National  Bank  of  Missouri, 
5  Dill.  104;  Morse,  Banks  &  Banking,  §  248a. 

A  check  ^ven  for  an  antecedent  oebt  is  not 
an  extinguishment  of  the  debt,  but  only  a 
means  of  payment.  A  check  is  not  payment 
until  paid. 

Morse,  Banks  &  Banking,  g§  544,  546;  Dan. 
Neg.  Inst.  §  1628;  BurJchalier  v.  Second  Nat. 
Bank  of  Erie,  Pa,  42  N.  Y.  538;  Blair  v.  Wil- 
son, 28  Gratt.  165;  Woodviile  y.  Beed,  26  Md. 
179. 

If  the  check  be  not  paid  and  the  payee  is 
not  neglfs^ent,  his  right  of  action  a^inst  the 
drawer  for  the  debt,  which  has  been  merely 
suspended  by  the  giving  of  the  check,  revives, 
and  he  may  nave  recourse  to  the  drawer  either 
upon  the  debt  or  upon  the  check,  at  his  option. 


Blr  '  V.  Wilson,  svpra;  Syracvse,  B.  db  N^ 
T.  R.  Co,  V.  CoUins,  8  Lans.  29;  Jolbbitt  v. 
Qoundry,  29  Barb.  509;  Morse,  Banks  &  Bank- 
ing^ §  548. 

The  acceptance  of  a  security  or  undertaking 
of  equal  degree  is  of  itself  no  extinguishment 
of  the  former  debt,  and  the  plaintiff  may  re- 
cover on  the  original  cause  of  action  if  the 
check  or  note  has  been  lost. 

Myers  v.  Smith,  27  Md.  43;  Olenn  t.  Smithy 
2  Gill  &  J.  493, 20  Am.  Dec.  452. 

The  instrument  was  a  check,  and  therefore 
the  defendant  drawer  was  not  dischar^d  by 
the  failure  to  protest,  not  having  been  mjared 
by  such  failure. 

BuU  V.  First  Nat.  Bank  of  Kassan,  123  U. 
S.  105,  81  L.  ed.  97;  Merchants  Nat.  BankoT 
Boston  V,  State  Nat.  Bank  of  Boston,  77  U.  8. 
10  Wall.  604, 647,  19  L.  ed.  1008,  1019;  Mer- 
chants Nat.  Bank  v.  Ritzinger,  118  III.  484; 
Harrison  v.  Wright,  100  Ind.  515. 58  Am.  Rep. 
805;  First  Nat.  Bank  of  Cincinnati  y.  Coates,  S 
McCrary,  9;  Dan.  Neg.  Inst.  §  1566;  Story. 
Prom.  Notes.  g§  487,  489;  Morse,  Banks  &• 
Banking,  §  862. 

The  drawer  of  a  check  is  not  discharged 
from  liability  for  the  want  of  notice,  unless  h» 
has  sustained  damage  or  Is  prejudiced  in  tho^ 
assertion  of  his  rights  by  the  omission. 

BuflY.  First  Nat,  Ban%ofKas»on,  and  Mer- 
chants Nat.  Bank  ^Boston  v.  State  Nat,  Bank 
of  Boston,  supra;  Dan.  Neg.  Inst.  §  1587;  Ben- 
jamin's  Cbnlmers'  Dig.  art.  258;  Story.  Pronu 
Notes.  §^  492, 497, 498;  Morse,  Banks  &  Bank- 
ing, 9  421  (<f);  Moses  v.  Franklin  Bank  of 
Baltimore,  34  Md.  574;  N<yrris  v.  Despard,  3» 
Md.  487;  Clopper  v.  Union  Bank,  7  Harr.  &  J. 
92,  16  Am.  Dec.  294. 

Notice  of  non-acceptance  of  a  bill  of  ex- 


a  suit  against  an  aFsignee  for  creditois,  to  whom 
the  funds  had  been  turned  over  by  the  Imnk  in  an- 
other state,  while  in  Rosenthal  v.  Mastin  Bank,  su- 
pra, the  suit  was  in  a  federal  court  against  the 
drawer  and  the  drawer*8  assignee  for  creditors,  as 
well  as  the  drawee. 

In  Orammel  v.  Oarmer.  fiS  Mich.  SQl.  54  Am.  Bep. 
868,  the  court  in  respect  to  such  bank  drafts  says  it 
Is  '*  not  the  case  of  a  check,  but  of  bills  of  ex- 
change," but  held  that  whether  or  not  a  check 
would  constitute  an  equitable  assignment  without 
such  a  draft,  In  case  of  the  drawer^s  subsequent 
insolvency  and  assignment  for  creditors  before  its 
presentment,  such  a  draft  by  one  bank  on  another 
would  not  give  the  holder,  as  against  a  receiver  of 
the  drawer,  a  right  to  the  funds,  except  pro  rata 
with  other  creditors. 

In  Harrison  v.  Wright.  100  Ind.  615. 58  Am.  Rep. 
806,  such  drafts  by  a  bank  on  banks  in  other  states 
were  held  to  be  merely  checks,  and  not  to  consti- 
tute an  equitable  assignment  of  funds  which  would 
be  effectual  on  the  subsequent  suspension  of  the 
drawer  bank  made  before  presentment  of  the 
drafts,  and  it  was  therefore  held  that  a  receiver  of 
the  drawer  should  not  pay  such  drafts  from  the  as- 
sets of  the  bank  except  pro  rata  with  other  debts 
due  to  general  creditors.  Among  the  holders  of 
these  drafts  or  checks  were  some  who  had  paid  for 
them  by  checks  on  their  deposits  in  the  bank,  and 
others  who  bought  the  drafts  of  the  bank  by  pay- 
ing cash  for  them,  but  all  were  alike  held  to  be  en- 
titled merely  to  their  pro  rata  share  of  the  assets 
in  the  recelver*s  hands. 

In  Merchants  Nat.  Bank  v.  Rltzinger,  118  111.  484, 
an  order  marked  ^  original "  by  one  bank  upon  an- , 
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other  bank  In  another  state  to  ^pay  this  our  first 
check  (second  unpaid)  to  the  order  of,**  etc,  was- 
held  to  be  merely  a  check,  and  not  a  foreign  bill  of 
exchange  requiring  acceptance  notwithstandino^ 
the  reference  to  the  duplicate  order. 

That  an  absolute  order  drawn  by  one  bank  on 
another  In  another  state  Is  merely  a  check,  so  that 
delay  in  presenting  it  will  release  the  liabUity  of 
an  indorser  only  when  the  delay  causes  him  injury, 
is  decided  In  Bull  v.  First  Nat.  Bank  of  Kasson,  DS 
U.  S.  105,  81  L.  ed.  97;  Planter^s  Bank  v.  Merrltt,  T 
Heisk.  177;  Planter^s  Bank  v.  Keesee,  Id.  200. 

But  such  a  draft  is  a  *'bill  of  exchange  "  within 
the  meaning  of  the  Act  of  Gongreas  of  March  8; 
1875,  respecting  the  Jurisdiction  of  federal  courta 
in  actions  on  bills  of  exchange.  BuB  v.  First  Nat» 
Bank  of  Kasson,  supra. 

That  a  bank  draft  on  another  bank  is  a  check 
is  also  decided  in  State  v.  Vincent,  91  Mo.  W2» 
deciding  that  such  a  draft  is  properly  described 
as  a  ^  check  '*  In  an  Indictment  for  forging  a  check. 
The  court  says:  "  It  Is  none  the  less  a  check  because 
drawn  by  a  bank." 

These  are  all  the  cases  in  which  we  have  found 
the  question  touched  upon  whether  or  not  a  bank 
draft  on  another  bank  In  the  form  of  check  is  to  be 
considered  a  check.  Probably  there  are  other  oases 
In  which  such  drafts  have  been  involved,  but  It 
would  seem  that  if  so  the  courts  have  not  bad  this 
question  raised  in  respect  to  them.  As  the  decisions 
stand,  they  may  be  regarded  as  substantially  set- 
tling the  matter  In  favor  of  the  doctrine  that  n 
draft  or  order  on  a  bank  in  the  form  of  a  check  H 
not  the  less  a  check  because  tt  is  drawn  by  a  banka 
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change  is  not  neGcssary  where  the  drawer  at 
the  time  wbeo  preseDtment  should  be  made 
had  no  effects  Id  the  hands  of  the  drawee,  or 
DO  reason  to  expect  that  the  draft  would  be 
honored;  because  he  could  not  be  in  any  way 
injured  under  such  circumstances. 

Bichelberif&r  ▼.  FinUy,  7  Harr.  &  J.  881,  16 
Am.  Dec.  812;  Orear  v.  McDonald,  9  Gill,  850, 
53  Am.  Dec.  709;  Schuchardt  v.  Uall,  86  Md. 
690,  11  Am.  Rep.  514;  CatheU  ▼.  Goodwin,  1 
Harr.  &  G.  468. 

A  person  who  acts  within  the  strict  rules  of 
law  in  the  handling  of  commercial  paper  will 
not  be  held  responsible  for  any  loss  which  may 
thereby  occur. 

i^raeuse,  B.  db  N.  Y.  R.  Oo.y.  CoUina,  8  Ijans. 
29.  afHrmed  in  57  N.  Y.  641;  Burkhalter  v. 
i^eeond  Nat.  Bank  ofEris,  Pa.  48  N.  Y.  588; 
Qrakam  ▼.  Montadt,  40  Mo.  App.  838. 

It  is  proper  for  a  bank  holding  a  check, 
drawn  upon  another  bank,  to  send  it  to  the 
drawee  bank  for  collection. 

Indig  y.  National  City  Bank  of  Brooklpn, 
80  N.  Y.  100;  Thomas  ▼.  Westeheater  County 
Svpra,  4  L.  R.  A.  477,  116  N.  Y.  47. 

Mr.  Frank  Woods,  for  appellee: 

The  case  under  discussion  turnskin  favor  of 
appellee  npon  the  important  exception  to  the 

feneral  rule  that,  if  the  creditor  pans  with  the 
ill  received  as  conditional  payment,  or  is 
euUty  of  laches,  to  the  prejudice  of  the  debtor, 
ID  not  presenting  it  for  acceptance  or  payment 
in  due  time,  or  in  failiog  to  give  the  debtor  due 
notice  of  its  dishonor,  the  debtor  is  discharged. 

Glenn  Y,  Smith,  2Gill<ft  J.  493,  20  Am.  Dec. 
452;  Lewis  v.  Brelime,  88  Md.  480,  8  Am.  Rep. 
190. 

The  drawer  of  the  draft  in  Question  had 
ample  funds  in  the  hands  of  its  drawee  and  a 
reasonable  ezpectatioo  that  its  draft  would  be 
honored  ^vhen  presented  for  payment.  Such 
a  drawer  is  everywhere  entiileci  to  all  the  de- 
fenses afforded  by  commercial  law  to  the  in- 
dorser  of  negotiable  paper. 

Tiedcman,  Com.  Paper,  §  810;  2  Dan.  Keg. 
Inst.  g8  1050, 1276;  Orear  y.  McDonald,  9  Gin, 
856,  52  Am.  Dec.  703;  tiehuehnrdt  v.  Hall,  86 
Md.  602, 11  Am.  Rep.  514;  Brant  v.  MickU,  28 
Md.487. 

Due  presentment  and  notice  of  dishonor 
are  necessary  in  order  to  charge  the  appellee. 

Tiedeman,  Com.  Paper,  §  834;  2  Dan.  Neg. 
bst  ^§  970,  971,  1076;  1  Dao.  Seg.  Inst. 
8452;  8  Randolph,  Com.  Paper,  §  1201. 

Neither  the  fact  that  the  draft  in  question 
was  drawn  as  a  conditional  payment  of  a  pre- 
existent  debt,  nor  the  fact  that  on  the  day  it 
was  received  by  mail  by  the  drawees  they  were 
insolvent,  affords  any  valid  excuse  for  appel- 
lant's failure  to  make  a  legal  demand  on  the 
drawees  for  payment,  and  to  protest  the  draft 
and  give  appellee  due  notice  of  its  dishonor,  if 
it  was  dishonored. 

3  Randolph,  Cora.  Paper,  §  1829;  8  Kent, 
Com.  110;  Wood's  Byles,  Bills  &  Notes,  *206; 
Btory,  Bills  of  Exchange,  §§826,  847;  2  Dan. 
Neg.  Inst.  §§  1171,  1172;  Tiedeman,  Com. 
Paper,  g  866;  Orear  v.  McDonald,  9  Gill,  861, 
62  Am.  Dec.  708. 

The  only  evidence  of  presentment  for  pay- 
ment is  that  the  draft  was  by  mail  forwarded 
to  the  drawees  by  appellant,  and  that  it  was  re- 
ceived by  the  drawees  and  charged  on  their 
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books  to  the  debit  of  appellee's  account  To 
say  nothing  of  the  manifest  tendency  of  this 
evidence  to  prove  that  the  draft  was  duly 
honored  and  paid,  it  is  not  sufl9cient,  upon  the 
supposition  that  the  draft  was  dishonored,  to 
prove  such  presentment  for  payment  as  the  law 
requires,  in  order  to  charge  appellee  as  its 
drawer 

HaUs  V.  Howdl,  1  Harp.  L.  426;  0iUe9pi& 
V.  Hannahan,  4  McCord,  L.  504. 

A  presentment  or  demand  of  payment  must, 
be  made  personally  upon  the  acceptor,  at  his 
place  of  business,  or  at  his  dwelling  house, 
when  his  residence  is  known,  or  maybe  ascer- 
tained by  reasonable  inquiry:  and  cannot  be 
made  by  a  written  demand,  sent  to  him 
through  the  posiofflce. 

Story,  Bills  of  Exchange,  \^Si!6\' Shickert  v. 
A  n derso n ,  8  Wh art.  116;  Mc Grader  v.  Bank 
of  Washington,  22  IT.  S.  9  Wheat.  601,  6  L. 
ed.  171;  1  Parsons,  Bills  &  Notes,  g  871;  1  Dan. 
Neg.  Inst.  %  654;  Phillips  y.  ifdCunfy,  1  Harr. 
&J.  187. 

Pft£^e»  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  assumpsit,  upon  a  case 
stated  for  the  opinion  of  the  court  with  a  re- 
quest to  render  a  judgment  in  accordance 
therewith. 

The  defendant  below,   being  indebted  Uy 
the  plaintiff  for  certain  collections  made  by 
the  former,  on  account  of  the  latter,  on  the 
9th  day  of  January.  1892,  mailed  to  the  plain- 
tiff the  following  instrument  of  writing,  viz. : 

The  Sutton  Bank, 
Sutton,  W.  Va.,  Jan.  9.  1892. 
Pay  to  the  order  of  J.  J.  Jones,  Esq.,  casb 
$936.50  (nine  hundred  and  thirty-six  dollara- 
and  fifty  cents). 

T.  M.  Berrjr, 
Cashier. 
To  J.  J.  Nicholson  &  Sons, 

Baltimore,  Md. 

The  plaintiff  received  it  on  the  18th  fol- 
lowing and  on  the  same  day  forwarded  it  bv 
mail    to   the  Nicholsons  (with  whom  both, 
parties  kept  accounts)   indorsed  as  follows : 
"For  collection  and  credit  account  of  Ex- 
change Bank,  Jan.  18Lh,  1892,  of  Wheeling, 
West  Va. ,  John  J.  Jones,  Cashier. "    On  the 
morning  of  the  14th  the  paper  was  received 
by  the  Nicholsons,  and  was  stuck  upon  a  file 
where  were  generally  placed   the    various- 
checks  drawn  upon  the  house  in  the  ordinary 
course  of  business.     The  defendant  then  had 
on  deposit  to  its  credit  with  the  banking- 
house  a  sum  in  excess  of  $936.50.     Later  in 
the  day,  it  was  taken  from  the  file  and  en- 
tered to  the  debit  of  the  defendant's  account, 
but  was  not  then  entered  as  a  credit  to  the 
account  of  the  plaintiff.     On  the  morning  of 
the  14th,  Nicholson  &  Sons  were  hopelessly 
insolvent,  and  about  1  o'clock  of  that  day 
made  an  assignment  to  the  trustees,   who, 
after  they  haa  taken  possession,  entered  the 
check  to  the  credit  of  the  plaintiff;  but  at 
the  time  of  the  receipt,  the  Nicholsons  did 
not  have  in  their  banking  house  the  amount 
of  the  plaintiff's  claim  in  actual  cash.    The- 
paper  is  now  lost,  and  it  is  not  known  whether 
it  was  protested  or  not ;  but  if  it  was,  nO' 
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notice  thereof,  or  of  the  non-payment  was 
«ent  to,  or  received  by,  either  the  plaintiff 
or  defendant.  A  demand  was  made  by  the 
plaintiff  on  the  defendant  for  payment,  on 
the  7th  of  June,  1898,  and  until  that  day  the 
defendant  had  no  knowledge  that  it  had  not 
been  paid.  This  was  the  only  demand  ever 
made  on  the  defendant  by  any  one. 

It  is  not  contended  that  the  treatment  of 
the  paper  by  the  Nicholsons,  or  tbeir  trustees, 
was  tantamount  to  a  payment.  There  was  no 
credit  given  to  the  payees  for  the  amount; 
and,  under  the  circumstances  of  the  case, 
until  this  was  done,  there  was  no  evidence 
that  it  had  been  accepted.  Whether  it  be 
regarded  as  a  bill  of  exchange  or  a  check,  it 
did  not  operate  as  an  assignment,  pro  tanto, 
of  the  drawer's  funds  in  the  hands  of  the 
Nicholsons,  until  it  was  accepted.  Moses  v. 
Franklin  Bank  of  Baltimore,  84  Md.  580. 

So  far  as  the  plaintiff  was  concerned,  there 
was  no  evidence  that  the  Nicholsons  had  ac- 
•cepted  the  order  upon  them,  and  thereby 
agreed  to  become  responsible  to  it  for  the 
amount.  And,  apart  from  this,  at  the  time 
the  paper  was  drawn,  and  when  received  by 
the  Nicholsons,  they  were  hopelessly  insolv- 
•ent ;  and,  under  such  circumstances,  a  trans- 
fer of  credit  from  the  defendant  to  the  plain- 
tiff would  have  been  a  mere  delusion. 

After  the  assignment  they  ceased  to  be  a 
^oing  concern,  and  neither  the  firm  nor  their 
trustees  had  the  right  to  make  a  transfer  of 
•credit  which  was  wholly  worthless.  Man- 
vfactvrers  Nat,  Bank  y.  Continental  Bank, 
148  Mass.  558,  2  L.  R.  A.  699.  A  check  or 
bill  is  not  a  payment  until  paid— Morse  on 
Banks  and  Banking,  sees.  544,  546;  Lewis  y. 
Brehme,  33  Md.  412,  8  Am.  Rep.  190;  Patap- 
■SCO  Ins,  Go.  v.  Smith,  6  Uarr.  &  J.  166 — or 
unless  it  is  accepted  as  such,  or  the  creditor 
parts  with  it,  or  is  guilty  of  some  laches  by 
which  injury  inures  to  the  drawer.  Glenn  v. 
Smith,  2  Gill  &  J.  609,  20  Am.  Dec.  452. 

In  this  case  therefore,  unless  it  can  be 
shown  that  the  plaintiff  had  been  guilty  of 
come  negligence,  whereby  the  defendant  has 
been  either  actually  or  constructively  in- 
jured, the  paper  having  been  lost,  it  was  not 
improper  to  resort  to  the  original  cause  of 
action.     Myers  v.  Smith,  27  Md.  50. 

What  was  the  character  of  the  paper  offered 
In  evidence?  The  appellee  contends  it  is  a 
bill  of  exchange.  This  court  has  stated  in 
Moses  y.  Franklin  Bank  oj  Baltimore,  84  Md. 
579,  that  ''a  check  is  denominated  a  species 
•of  inland  bill  of  excliange,  not  with  all  the 
incidents  of  an  ordinary  bill  of  exchange,  it 
is  true,  but  still  it  belongs  to  that  class  and 
-character  of  commercial  paper."  And  in 
Bull  v.  First  Nat,  Bank  of  Kasson,  123  U. 
8.  105,  81  L.  ed.  97,  in  which  an  instrument 
of  writing  exactly  similar  to  the  one  in  this 
case  was  declared  by  the  court  to  be  a  check, 
Jvdgs  Field,  speaking  for  the  whole  court, 
Bays:  *'When  an  instrument  is  drawn  upon 
•a  bank,  or  a  person  engaged  in  banking  busi- 
ness, and  simply  directs  the  payment  to  a 
party  of  a  specified  sum  of  money,  which  is 
at  the  time  on  deposit  with  the  drawee,  with- 
out designating  a  future  day  of  payment, 
the  instrument  is  to  be  treated  as  a  check. 
The  chief  points  of  difference  are,  that  a 
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check  is  always  drawn  on  a  bank  or  banka. 
No  days  of  grace  are  allowed.  The  drawer 
is  not  discharged  by  the  laches  of  the  holder 
in  presenting  it  for  payment,  unless  he  con 
show  that  he  has  sustained  some  injury  by 
the  default.  It  is  not  due  until  payment  ia 
demanded,  etc.**  Merchunis  Nat,  Bank  of 
Boston  y.  ^ate  Nat,  Bank  of  Boston,  77  if. 
S.  10  Wall.  647,  19  L.  ed.  1019 ;  Harker  v, 
Anderson,  21  Wend.  875;  Merchants  Nat. 
Bank  y.  Ritzinger,  118  111.  484;  Harrison  y. 
WHght,  100  Ind.  515.  58  Am.  Rep.  805 ;  First 
Nat,  Bank  of  Cincinnati  v.  Coates,  8  Mc- 
Crary,  9;  Dan.  Neg.  Inst.  ^  1566:  Story, 
Prom.  Notes,  §  487 ;  Morse,  Banks  &  Bank- 
ing, §  862. 

We  do  not  think  what  was  said  by  this 
court  in  Ilawtharn  v.  State,  56  Md.  584,  is  in 
conflict  with  the  views  here  expressed. 
There,  as  well  as  in  Moses  v.  Franklin  Bank 
oj  Baltimore,  supra,  they  hold  that  a  check 
was  a  species  of  bill  of  exchange,  not  with 
all  the  incidents  of  an  ordinary  l)ill  of  ex- 
change, but  belonging  to  that  class  and  char- 
acter of  commercial  paper ;  or  in  other  words, 
as  was  said  by  Co  wen,  «/.,  in  Harker  v. 
Anderson,  supra,  the  *'bill  is  the  genus  and 
the  check  is  the  species ;"  and  therefore  Haw- 
thorn was  within  the  terms  of  the  statute, 
which  made  it  a  felony  to  for^e  an  indorse- 
ment on  a  bill  of  exchange.  The  instniment 
of  writing  in  question  in  this  case  must  there- 
fore be  treatea  as  a  check. 

On  receipt  of  the  check,  the  plaintiff,  with 
reasonable  promptness,  forwarded  it  to  tho 
Nicholsons,  indorsed  ^'For  collection  and 
credit  account  of  Exchange  Bank,  Jan.  13, 
1892.  of  Wheeling,  W.  Va.,"  Such  an  in- 
dorsement constituted  them  the  agents  of  the 
plaintiff  to  collect  and  credit,  and  at  tlic 
same  time,  as  drawees  of  the  check,  they 
were  also  the  agents  of  the  drawers  to  pay. 
The  plaintiff  was  therefore  responsible  for 
any  omission  of  duty  on  the  part  of  the 
Nicholsons  in  their  capacity  as  collector^. 
As  collecting  agents  of  the  plaintiff,  it  was 
their  duty  to  do  whatever  was  necessary  in 
respect  to  demand  and  notice  to  the  drawer, 
and  for  anv  negligence  in  reganl  to  this, 
they  would  be  liable  to  the  plaintiff,  and 
not  to  the  defendant,  for  such  damages  as 
mi  gilt  be  occasioned  by  reason  of  their  neg- 
lect. Montgomery  County  Bank  v.  Albany 
City  Bank,  7  N.  Y.  459.  The  evidence  ia 
clear  that  they  did  not  transfer  the  credit  for 
the  amount  of  the  note  from  the  defendants  to 
the  plaintiff.  If  they  had  done  this,  other 
questions  would  have  to  be  considered  here, 
upon  which  wo  are  not  now  called  to  decide 
and  do  not  intimate  our  opinion;  and  the 
failure  to  make  such  transfer  was  equivalent 
to  a  refusal  to  accept  and  pay.  Under  such 
circumstances,  it  was  their  clear  duty  to 
give  notice  of  tho  non- payment,  to  the 
drawer,  in  order  that  the  drawee  mi^ht  take 
any  necessary  steps  to  protect  its  interest ; 
and  if  they  failed  to  do  so,  and  loss  ensued 
by  reason  of  such  want  of  notice,  it  falls  on 
the  plaintiff,  and  not  upon  the  drawer.  A 
failure,  however,  to  notify  the  drawer  of  the 
non-payment  of  a  check  does  not  always  dis- 
charge him  from  liability;  it  must  alao  be 
shown  that  he  has  either  actually  or  pre- 
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fnmptlTely  suffered  some  loss  or  injury 
tbercfrom.  Dan.  Nee.  Inst.  §  1587,  and  au- 
tborities  cited.  Bull  y.  First  Nat,  Bank  oj 
Kauan,  sttpra.  In  the  case  of  Nottm  y.  Des- 
ftard,  9^  Md.  491,  it  is  true  this  court  said, 
"  If  the  notice  be  not  given,  it  is  a  presump- 
tion  of  law  that  he  is  injured  by  the  omis- 
sion," but  they  explain  this  remarl^  by 
adding  that  ''in  the  application  of  the  prin- 
dple,  courts  must  inc^uire  into  the  liabilities 
of  the  respective  parties  to  the  check  for  the 
purpose  of  ascertaining  whether  this  in- 
jury, either  actual  or  presumptive,  could 
take  place."  And  further  on,  in  the  same 
opinion,  *'it  was  but  just  that  they  should 
give  the  defendant  notice  of  the  non-payment 
m  reasonable  time  before  they  brought  their 
action,  or  to  have  shown  that  the  defendant 
sustained  no  injury  in  consequence."  Rhett 
V.  Po6,  43  U.  S.  2  How.  457,  11  L.  ed.  888; 


EkJidberger  v.  Firdey,  7  Hnrr.  &  J.  885,  16 
Am.  Dec.  812;  Bchuhardt  v.  HaU,  36  Md. 
602,  11  Am.  Kep.  514. 

Here  it  is  clear,  that  at  the  time  the  check 
reached  the  Nicholsons  they  were  hopelessly 
insolvent,  and  did  not  have  in  their  banking 
house  the  amount  of  the  check  in  actual  cash. 
Their  assignment  on  the  same  day  placed  all 
their  assets  in  the  hands  of  trustees,  and  def- 
initely fixed  the  status  of  any  claim  the  de- 
fendant had,  or  could  have  upon  them. 
Under  these  circumstances,  we  can  perceive 
no  way  by  which,  on  account  of  the  want  of 
notice,  injury  to  the  defendant  either  **  actual 
or  presumptive"  could  take  place. 

The  judgment  below  must  be  reversed. 

Judgment  reversed  and  judgment  for  the  ap- 
pellant for  the  sum  of  $1,068.56  with  interest 
from  this  date  until  paid  and  costs. 


ALABAMA  SUPREME  COURT. 


Katie  CREED  et  al,,  Appts,, 
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1.  An  insurance  compAny  cannot  avoid 
a  policy  stipulated  to  be  void  if  the 
interest  of  the  insured  be  other  than 
the  unconditional  and  sole  ownership 

of  the  property  because  such  interest  was  not 
truly  stated  and  the  interest  of  the  insured  was 
not  that  of  uncondltioDal  and  sole  ownership, 
where  its  agent  knowingly  and  taitentlonaUy 
wrote  down  the  answers  diifereatly  from  those 
made  by  the  insured  and  the  latter  made  true 
and  full  statements  of  his  Interest  to  such  agent. 

t»  A  simple  contract  creditor  has  an 
insurable  interest  in  a  buildinip  belong- 
ing to  the  estate  of  his  deceased  debtor  which 
may  be  subjected  to  his  debt  kiecause  the  personal 
property  is  insufficient  to  pay  the  debts  of  the 
estate. 

3.  PlaintJgi  in  a  suit  upon  an  insurance 
policy  are  shown  to  hawe  an  insurable 

interest  by  a  plea  showing  that  the  building 
SDd  lot  insured  belonged  to  the  estate  of  a  dece- 
dent and  that  neither  of  the  assured  are  hJs  legal 
heirs,  and  a  replication  averring  that  one  of  the 
plaintiffs  was  the  widow  of  the  decedent  and  that 
he  owned  no  other  real  estate,  followed  by  the 
conclusion  that  she  owned  a  dower  and  home- 
stead interest,  and  further  averring  that  the 
other  plaintiff  was  a  creditor  of  the  decedent, 
stating  the  amount  of  her  claim,  the  insulBciency 
of  personal  assets  to  pay  the  debts,  and  that  there 
was  no  other  real  property  belonging  to  the  es- 
tate, as  such  replication  shows  a  remainder  inter- 
est is  the  real  estate  liable  for  the  debts. 

(December  19,  1898.) 

APPEAL  by  plaintiffs  from  a  Judgment  of 
the  Circuit  Court  for  Montgomery  County 
in  favor  of  defendant  in  an  actfoo  brought  to 

Nozs.— While  the  above  decision  Is  well  within 
^ttahUsbed  principles  of  insurance  law  the  appli- 
cation seems  to  be  a  new  ona 
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recover  the  amount   aHeged  to  be  due  on  a 
policy  of  fire  insurance.     Reversed. 

The  defendant  pleaded  that  by  the  terms 
of  said  policy  it  was  provided  that  the  entire 
policy  was  to  be  void  if  the  insure  concealed 
or  misrepresented  any  material  fact  concern- 
ing the  insurance,  or  the  subject  thereof ;  and 
further  averred  that  the  insured  had  concealed 
a  material  fact  concerning  the  subject  of  the 
insurance,  in  that  the  plaintiffs  applied  for 
and  took  out  said  insurance  upon  the  house 
described  in  the  complaint  as  their  property, 
whereas  in  truth  it  was,  at  the  time  of  tne 
taking  out  of  said  policy,  and  at  the  time  of 
said  fire,  the  property  of  the  estate  of  one  T. 
W.  Creed,  who  died  intestate  before  the  tak- 
ing out  of  said  insurance  policy ;  and  that 
the  said  T.  W.  Creed  left  surviving  him 
brothers  and  sistors,  heirs  at- law,  and  thiat 
neither  of  the  plaintiffs  was  a  sister  of  the 
deceased ;  and  that  the  plaintiffs  concealed 
from  the  defendant  the  fact  that  said  house 
was  tlie  property  of  the  said  T.  W.  Creed, 
deceased ;  that  in  and  by  the  terms  of  the 
policy  sued  on  in  this  case  it  is  expressly 
provided,  among  other  things,  that  the  entire 
policy,  unless  otherwise  provided  by  agree- 
ment indorsed  thereon  or  added  thereto,  shall 
be  void  if  the  interest  of  the  insured  be  other 
than  the  unconditional  and  sole  ownership  of 
the  property  insured  ;  and  defendant  avers  that 
the  said  insured  took  out  the  said  policy  upon 
the  said  house  described  in  said  complaint  as 
their  property,  and  that  at  the  time  the  said 
insurance  occurred,  and  at  the  time  the  said 
building  was  destroyed  by  fire,  the  said  house 
was  not  the  property  of  the  said  plaintiffs ; 
and  defendant  further  avers  that  the  said 
policy  contains  no  agreement  indorsed  thereon 
or  added  thereto  that  the  plaintiffs  might  in- 
sure the  said  proj^erty  although  they  were  not 
the  sole  and  unconditional  owners  of  the  said 
property ;  that  in  and  by  the  terms  of  the 
policy  sued  on  In  said  complaint  it  is  ex- 
pressly provided  that*  the  entire  policy  shall 
be  void  if  the  interest  of  the  insured  io  the 
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property  be  not  truly  stated  therein,  an<l  de- 
lenaant  avers  that  the  interest  of  the  said  in  • 
sured  is  not  truly  stated  in  the  said  policy , 
that  the  said  property  is  insured  as  the  prop- 
erty of  the  said  plain tifTs,  whereas  In  truth 
and  in  fact  the  said  property  was  not  the  prop- 
erty of  the  said  plaintiffs ;  that  the  said  Mattio 
Flinn  had  no  interest  in  tbe  said  property ; 
that  the  said  house  insured  formerly  belonged 
to  one  T.  W.  Creed,  who  had  died  intestate, 
leaving  certain  brothers  and  sisters  as  his 
heirs-at-law ;  that  the  only  interest  that  the 
said  plaintift  Katie  Creed  had  in  and  to  the 
said  property  was  the  interest  which  she  as 
the  widow  of  the  said  T.  W.  Creed  might 
acquire  therein,  and  the  said  Mattie  Flinn 
had  no  interest  therein ;  wherefore  this  de- 
fendant avers  that  the  interest  of  the  said 
plantiffs,  the  insured,  was  not  truly  stated  in 
the  said  policy,  and  that  the  same  is  void ; 
that  in  and  by  the  terms  of  said  policy  it  is 
expressly  provided  that,  unless  it  is  provided 
by  agreement  indorsed  thereon  or  added  there- 
to, the  said  policy  shall  be  void  if  the  sub- 
ject of  the  insurance  be  a  building  on  ground 
not  owned  by  the  insured  in  fee  simple ;  and 
defendant  avers  that  the  subject  of  insurance 
in  this  instance  was  a  building  on  a  certain 
lot  of  land  near  the  city  of  Montgomery,  Al- 
abama ;  that  the  said  lot  of  land  was  not  at 
the  time  of  taking  out  said  policy,  or  at  the 
time  of  said  loss,  nor  at  any  time  after  the 
taking  out  of  the  said  policy,  owned  by  said 
plaintiffs  in  fee  simple,  but  that,  on  the  con- 
trary, the  said  ground  was  owned  by  the 
heirs-atlaw  of  one  T.  W.  Creed,  then  lately 
deceased ;  and  that  plaintiffs  were  not  the 
heirsat-law  of  said  T.  W.  Creed.  And  de- 
fendant further  avers  that  no  agreement  was 
indorsed  on  the  said  policy,  or  added  there- 
to, providing  that  the  subject  of  insurance 
miffht  be  on  ground  not  owned  by  the  insured 
in  lee  simple ;  and  that  the  defendant  had  no 
notice  at  the  time  of  the  issuance  of  said 
policy,  nor  at  any  time  prior  to  tbe  burning 
of  said  building,  that  the  plaintiffs  did  not 
own  the  ground  upon  which  the  said  building 
was  situate.  The  plaintiffs  filed  the  follow- 
ing replication :  **  That  at  the  time  of  taking 
out  thepolicy  of  insurance  sued  on  in  this 
cause,  Katie  Creed,  one  of  the  plaintiffs,  was 
the  widow  of  T.  W.  Creed,  then  lately  de- 
ceased, who  died  seised  in  fee  of  the  property 
insured,  and  that  she  is  still  such  widow ; 
that  as  such  widow  she  had  and  has  an  in- 
terest by  way  of  dower  and  homestead  in  the 
property  covered  by  said  insurance :  that  she 
had  such  interest  at  the  time  of  the  applica- 
tion for  and  the  issuance  of  said  policy  by 
defendant ;  that  at  the  time  of  the  application 
for  and  the  issuance  of  said  policy,  Mattie 
Flinn,  the  other  plaintiff  in  this  cause,  was 
a  large  creditor  of  the  estate  of  T.  W.  Creed 
in  the  amount  of,  to  wit,  about  two  thousand 
dollars,  and  that  she  was  such  creditor  at  the 
time  of  the  burning  of  said  house  insured  and 
described  in  the  complaint  in  this  cause,  and 
such  claim  of  said  Mattie  Flinn  has  been  ever 
since  the  taking  out  of  the  policy  of  insurance 
sued  on,  and  is  now,  a  valid  and  subsisting 
demand  against  the  estate  of  T.  W.  Creed, 
deceased  Tthat  there  is  not  and  was  not  at  the 
time  of  the  application  for  and  the  issuance 
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of  the  policy  sued  on  in  this  cause,  enoagh> 
personal  property  belonging  to  the  estate  of 
said  T.  W.  Creed  to  pay  l£e  debts  due  and- 
outstanding  against  said  estate.    And  plain* 
tiffs  aver  that  they  applied  to  one  J.   B. 
Trimble,  who  was  at  the  time  of  said  applica- 
tion the  regularly  constituted  agent  of  de- 
fendant corporation,  for  said  policy  on  said* 
building ;  that  said  J.  B.  Trimble  well  knew 
at  the  time  plaintiffs ttpplied  for  said  policy, 
and  at  the  time  of  the  issuance  and  delivery 
to  them  by  him  as  such  agent  of  defendant 
corporation,  that  the  said  property  so  insured- 
was  the  property  of  the  estate  of  T.  W.  Creed, 
deceased,  and  that  he  was  at  the  time  of  the^ 
application  for  said  policy  informed  of  tliia 
fact  by  plaintiffs ;  that  said  Trimble,  as  agent 
of  defendant,  well  knew  at  the  time  of  tbe- 
application  for  said  policy  and  its  issuance, 
and  was  then  and  there  informed  by  plain- 
tiffs, that  their  only  interests  in  the  property 
so  insured  was  that  plaintiff  Mattie  Flinn  was 
a  creditor,  as  above  described,  of  the  estate 
of  T.   W.  Creed,  and  that  plaintiff  Katie 
Creed  was  the  widow  of  saia  T.  W.  Creed, 
and  as  such  had  a  dower  and  homestead   in- 
terest in  said  property ;  that,  so  knowing,  said 
J.  B.  Trimble  himself  drew  up  the  applica- 
tion for  said  insurance,  receivea  the  premium, 
tlierefor,  and  turned  the  policy  over  to  plain- 
tiffs; and  that  plaintiffs  never  in  any  way 
misrepresented  the  title  to  said  property  to  tho 
defendant,  or  any  of  its  agents,  but  that  the- 
defendant,  with  full  knowledge  as  aforesaid, 
issued  said  policy  to  plaintiff."    This  rep- 
lication was  afterwards  amended  by  averring^ 
that  the  property  insured  in  said  policy  was 
the  only  real  property  of  the  estate  of  said 
T.  W.  Cie^d,   deceased.    To  the  replication 
as  amended  the  defendant  demurred  on  the 
following  grounds :    **  (1)  It  is  averred  in  the 
second  plea,  and  not  denied  by  the  replica- 
tion, that  the  policy  sued  on  contains  a  clause 
and  stipulation  that  it  should  be  void,  unless 
otherwise  provided  by  agreement  indorsned 
thereon,  if  the  interest  of  the  insured  should 
be  other  than  the  unconditional   and  sole 
ownership  of  the  property  insured ;  and  it  is 
shown  by  the  allegations  of  said  replication^ 
that  the  insured  were  not  the  unconditional 
and  sole  owners  of  such  property,  and  it  is 
not  averred  therein  that  there  is  any  agree- 
ment indorsed  on  said  policy  that  plaintiffs- 
might  insure  such  property  although  they 
were  not  such  owners.     (2)  It  is  averred  in. 
the  fourth  plea,  and  not  denied  by  said  rep- 
lication, that  one  of  the  terms  of  the  policy 
sued  on  is  that  the  same  should  be  void  if 
the  interest  of  the  insured  in  the  property  be 
not  truly  stated  in  the  policy  ;  and  it  is  not 
shown  by  said  replication  that  such  interest 
was  truly  stated.     (8)  It  is  shown  by  said 
replication  that  the  interest  of  the  insured 
was  not  truly  stated  in  t^e  policy.     (4)  It  is 
not  denied  that  the  policy  sued  on  provides- 
that  it  should  be  void  if  the  buildings  insured 
were  not  situate  on  ground  owned  by  the  in- 
sured in  fee  simple,  and  it  is  shown  by  the 
allegations  of  said  replication  they  were  not 
such  owners.     (5)  It  is  shown  by  tbe  allega- 
tions of  said  replication  that  plaintiffs  had 
no  insurable  interest  in  the  property  covered) 
by  the  policy  sued  on.     (6)  It  is  shown  by- 
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the  allegations  of  said  replication  that  plain- 
ti^  Flinn  had  no  insurable  interest  in  the 

{iroperty  coyered  bj  the  policy  sued  on.  (7) 
1 18  shown  by  the  allegations  of  said  replica- 
tion that  the  contract  sued  upon  was  and  is 
a  wagering  or  gambling  contract.  (8)  It  is 
shown  hj  the  allegations  of  siiid  replication 
that  plaiutift  Flinn  had  no  interest  in  the 
property  covered  by  the  policy  sued  on,  and 
that  the  alleged  contract  insuring  the  same 
was  and  is  against  public  policy,  and  void. 
(9)  It  is  not  shown  oy  the  allegations  of  said 
replication  that  plaintiff  Creed  had  any  home- 
stead right  in  the  property  covered  bv  the 
policy  sued  on.  (10)  It  is  shown  by  the  al- 
legations that  the  property  was  not  subject 
to  the  debt  of  Hattie  Flinn." 
Further  facts  appear  in  the  opinion. 

Mr,  A.  A.  Wiley*  for  appellants : 

If  plaintiffs  had  an  insurable  interest  in  said 
property,  the  replication,  when  properly  in- 
terpreted, "shows  a  waiver  of  the  condition 
and  constitutes  a  full  answer  to  the  plea." 

Broton  v.  Commercial  F,  Ins.  Co.  86  Ala.  104. 

The  agent,  Trimble,  1&  no  wing  the  character 
of  the  interest  which  each  of  the  plaintiffs  had 
in  or  to  the  property  covered  by  the  policy, 
'*  himself  drew  up  the  application  for  said  in- 
trance,  received  the  premium  therefor,  and 
turned  the  policy  over  to  plaintiffs,"  and  the 
replication  particularly  avers  that  plaintiffs 
*'  never  in  any  way  misrepresented  the  title  to 
■aid  property  to  the  defendant,  or  an^  of  its 
agents,  but  that  the  defendant,  with  fuU 
knowledge,  as  aforesaid,  issued  said  policy  to 
plaintiffs." 

In  such  case  "  the  defendant  will  not  be  per- 
mitted to  lake  advantage  of  the  wrongful  act. 
or  misconstruction  or  mistake  of  its  own  agent 
and  avoid  the  policy,  the  insured  being  with- 
out fault." 

Wuliamaon  v.  New  Orleans  Ins,  Asso.  84  Ala. 
108;  Alabama  Qold  L.  Ins,  Co,  v.  Garner,  77 
Ala.  2 JO:  German  Ins.  Co.  v.  Miller,  89  Hi. 
App.  633;  IJemdon  v.  Triple  Alliance,  45  Mo. 
App.  426;  FoUette  v.  UniUd  States  Mut,  Ace. 
Asso.  15  L.  R.  A.  668,  no  N.  C.  877;  Gri^tock 
V.  Royal  Ins,  Co.  87  Mich.  428. 

The  term  "interest"  does  not  necessarily 
imply  property.  The  contract  of  insurance 
being  one  of  indemnity  against  losses  and  dis- 
advantages, an  insurable  interest  may  be 
proved  in  the  insured,  without  the  evidence  of 
any  legal  or  equitable  title  to  the  property. 

I^tnam  v.  Mercantile  Marine  Ins,  Co,  5 
Ifet.  386;  lAuarus  v,  Oommonioealth  Ins,  Co. 
19  Pick.  81;  Ilancox  v.  Fishing  Ins,  Co,  3 
Sumo.  182;  Fenn  v.  New  Orleans  Mut.  L.  Ins, 
Co.  58  Ga.  579;  Depaba  v.  Ludlow,  1  Comyn, 
Rep.  861;  Sftannm  v.  Nugent,  Hayes.  6b6; 
Sdiweiger  v.  Magee,  Gooke  &  Al.  182;  Keith  v. 
Profertion  Marine  Ins,  Co,  qf  Faris,  L.  R.  Ir. 
10  Exch.  51. 

The  objec'ions  that  the  plaintiffs  have  no  io- 
sarable  interest  comes  with  bad  ^ace  from  a 
oonipany  that  has  received  premii.mson  a  pol- 
icy issued  with  knowledge  of  the  very  facts  it 
objects  to,  now,  as  insufficient  to  create  an  in- 
sarable  interest. 

Currier  v.  Continental  L.  Ins.  Co,  57  Vt. 
496,  52  Am.  Rep.  184. 

flattie  Flinn  had  an  insurable  interest  in 
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the  propertv.  T.  W.  Creed  was  dead,  and 
the  personal  property  was  insufficient  to  pay 
the  debts  outstaudinff  against  the  estate.  She 
was  his  largest  creditor,  and  looked  to  the 
property  covered  by  the  insurance  as  her  only 
means  of  payment,  as  her  indemnity  against 
loss. 

Fenn  v.  New  Orleans  Mut.  L.  Ins.  Co.  suprw„ 
See  also  EOieott  v.  United  States  Ins.  Co,  8  Gill 
&  J.  166. 

Mis.  Katie  Creed,  as  the  widow  of  the  dece- 
dent, being  in  possession  of  the  property  at  the 
time  the  contract  was  made,  and  entitled  to 
dower  and  homestead,  had  such  an  Interest  as 
was  insurable. 

Harris  v.  Tork  Mut.  Ins,  Co,  50  Pa.  841» 
and  cases  cited  above. 

If  she  alone  had  an  insurable  interest,  the 
policy  was  good  as  to  her  interest  therein. 

1  May,  Ins.  8d  ed.  §  74. 

A  general  creditor  of  the  estate  of  one  de- 
ceased, whose  personal  property  left  is  insuffi- 
cient for  the  payment  of  his  debts,  has  an 
insurable  interest  in  the  sole  real  estate  of  the 
deceased  debtor,  when  it  is  plain  that  if  it  is 
damaged  by  fire  a  pecuniary  loss  must  ensue 
to  the  creditor  thereby. 

1  Arnould,  Marine  Ins.  229;  Bunyan,  Life 
Ins.  16;  Hughes,  Ins.  80;  1  Marshall,  Marine 
Ins.  115;  1  Phillips,  Ins.  2, 107;  Sherman,  Ma- 
rine Ins.  98;  Parsons,  Mercantile  Law,  507;  Par* 
sons,  Cont.  488;  Angell,  Fire  &  Life  Ins.  g  66; 
Flanders,  Fire  Ins.  342;  May,  Ins.  76;  Han- 
cox  V.  Fishing  Ins.  Co.  3  Sumn.  182;  Putnam 
V.  Mercantile  Marine  Ins.  Co,  5  Met.  886; 
Wilson  V,  Jones,  L.  R.  2  Exch.  189;  Buck 
V.  Chesapeake  Ins.Co.  26  U.  8.  1  Pet.  151,  7L. 
ed.  90;  Mapes  v.  Coffin,  6  Paige,  296,  8  L.  ed. 
725;  MickiesY,  Rochester  City  Bank,  11  Paige, 
118,  5  L.  ed.  77,  42  Am.  Dec  108;  Springfild 
F,  4k  M,  Ins.  Co.  V.  Allen,  43  N.  Y.  3»9.  8  Am. 
Rep.  711;  Herkimer  v.  Rice,  27  N.  Y.  163; 
SafMge  v.  Howard  Ins.  Co.  52  N.  Y.  502,  11 
Am.  Rep.  741;  Clintons.  Hope  Ins.  Co.  45  N. 
Y.  454;  Waring  v.  Loder,  58  N.  Y.  581,  dis- 
tinguishing Grevenmeyer  v.  Southern  Mut.  F, 
Ins.  Co.  62  Pa.  840,  1  Am.  Rep.  420;  Conrad 
V.  Atlantic  Ins.  Co.  of  N.  Y.  26  U.  S.  1  PeU 
386,  7  L.  ed.  189;  C<yccr  v.  Black,  1  Pa.  493; 
Rohrhach  v.  Germania  F.  Ins.  Co.  62  N.  Y. 
47,  20  Am.  Rep.  451;  4  Ins.  L.  J.  787. 

Colemaiit  </.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  by  appellants  upon  a 
policy  of  insurance  issued  for  the  benefit  of 

filaintiffs,  insuring  acertain  dwelling  a^inst 
OSS  or  destruction  by  fire.  The  suit  is  in  the 
joint  name  of  Katie  Creed  and  Mattie  Flinn, 
the  assured.  The  defendant  pleaded  several 
special  pleas,  upon  some  of  which  issue  was 
joined,  and  to  the  others  a  replication  was 
filed  by  plaintiffs.  The  court  sustained  a 
demurrer  to  the  replication,  and,  the  plain- 
tiffs declining  to  plead  further.  Judgment 
was  rendered  for  the  defendant. 

Several  questions  have  been  argued,  but 
the  rulings  of  the  court  upon  the  demurrers 
to  the  replications  present  the  material  ques- 
tions involved  on  this  appeal.  The  fiiit  is 
whether,  when  a  policy  of  fire  insurance  con- 
tains a  stipulation  that  the  policy  shall  be 
void  if  the  interest  of  the  insured  be  other 
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than  "the- unconditional  and  sole  ownership 
of  the  property  insured, "  and  the  plea  avers 
a  state  of  facts  which,  if  true,  shows  that  the 
interest  of  the  insured  was  not  truly  stated  in 
the  policy,  and  that  the  interest  of  the  in- 
sured was  not  that  of  **  unconditional  and  sole 
ownership, "  a  replication  to  such  plea  is  good 
which  avers  that  the  policv  was  procured 
from  an  agent  of  the  defendant,  authorized 
to  issue  policies  of  fire  insurance,  to  whom 
the  insured,  at  the  time  the  policy  was  ap- 
plied for  and  received,  truly  and  fully  stated 
their  interest  in  the  propertv  to  the  agent ; 
and  that  the  agent,  being  fully  informed, 
himself  drew  up  the  application  for  the  In- 
surance, received  the  premium  therefor,  and, 
with  full  knowledge  of  the  facts,  turned  the 
policy  over  to  plaintiffs.  We  have  held  that 
if  the  applicant  make  full  and  true  answers 
to  the  questions  contained  in  the  ap>)lication, 
and  suppresses  no  material  fact  which  it  is 
his  duty  to  make  known,  the  company  will 
not  be  permitted  to  take  advantage  of  the 
carelessness,  inadvertence,  or  misunderstand- 
ing of  its  agent ;  the  insured  being  without 
fault.  Alabama  Oold  L,  In»,  Oo,  v.  Qamer, 
77  Ala.  210 ;  WiUiatmcn  v.  Neu)  Orleans  Im. 
Amo.  84  Ala.  106 ;  Pelican  ln»,  Oo,  of  New 
Orleans  v.  Smith,  92  Ala.  428 ;  JSqfittable  F. 
Ins.  Go,  V.  Alexander  (Miss.)  12  So.  Rep.  25. 

Upon  the  same  principle,  and  for  stronger 
reasons,  the  company  cannot  avoid  its  obli- 
gation if  its  own  agent  knowingly  and  in- 
tentionally writes  down  the  answers  differ-, 
ently  from  those  made  by  the  insured.  We 
think  the  replication  a  full  answer  to  the 
plea  on  this  question. 

The  next  proposition  involves  a  question 
new  in  this  state.  Has  a  creditor  an  insur- 
able interest  in  a  building,  the  property  of 
^e  estate  of  his  deceased  debtor  which  may 
be  subjected  to  his  debt,  the  person^  prop- 
erty being  insufficient  to  pay  the  debts  of  the 
estate?  After  much  deliberation,  our  con- 
clusion is  that  he  has  an  interest  which  may 
be  insured.  We  concede  and  affirm  that  a 
simple  contract  creditor,  without  a  lien  either 
statutory  or  contract,  without  a  jim  in  re  or  a 
j%Ls  in  rem,  owning  a  mere  personal  claim 
against  his  debtor,  has  not  an  insurable  in- 
terest in  the  property  of  his  debtor.  Such 
contracts  are  void,  as  being  against  public 
policy.  We  do  not  think  the  principle  ap- 
plies Kfter  the  death  of  the  debtor,  as  to  prop- 
erty liable  for  the  debt,  and  which,  if  de- 
stroyed, will  result  in  the  loss  of  the  debt. 
The  real  estate  as  well  as  personal  property 
of  a  deceased  debtor  is  liable  for  his  debts, 
but  the  real  estate  cannot  be  subjected  to  the 
payment  of  his  debts  until  after  the  person- 
alty has  been  exhausted.  After  the  death  of 
the  debtor  the  debt  is  no  longer  enforceable 
ill  personam.  The  proceedings  to  reach  the 
property  of  the  estate  of  the  deceased  debtor 
are  in  rem.  The  property  of  the  debtor  takes 
the  place  of  the  debtor,  and  becomes,  as  it 
were,  the  debtor.  Whoever  knowingly  re- 
ceives the  property  of  a  deceased  debtor,  and 
wrongfully  converts  it,  is  answerable  to  the 
creditor.  8  Brickell,  Dig.  p.  464,  §  148 ;  Id. 
p.  465,  g  162.  The  relation  of  creditor  and 
debtor  invests  the  creditor  with  an  insurable 
interest  in  the  life  of  his  debtor  to  the  extent 
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of  his  debt.  Alexander  v.  Sanders,  08  Ala. 
845;  11  Am.  &  Eng.  Encyclop.  Law,  319. 
It  would  seem  upon  like  principles  that, 
when  the  property  becomes  directly  subject 
to  proceedings  in  rem  for  the  satisfaction  of 
the  debt,  the  creditor  should  become  invested 
with  an  insurable  interest  in  the  property. 
Certainly,  if  a  creditor  cannot  obtain  satis- 
faction of  his  debt  from  the  personal  property 
of  his  deceased  debtor,  and  has  a  legal  right, 
which  cannot  be  defeated,  to  enforce  its  col- 
lection by  proceedings  in  rem  against  a  build* 
ing  belonging  to  the  estate  of  the  deceased 
debtor,  and  if  it  be  true  that  the  destruction 
of  the  building  by  fire  would  immediately 
and  necessarily  result  in  pecuniary  loss,  the 
loss  being  the  direct  consequence  of  the  fire, 
the  creditor  has  an  interest  in  the  protection 
of  the  building.  He  has  no  lien  as  in  the 
case  of  a  mortgagee  nor  such  lien  as  the  stat- 
ute may  confer  on  an  attaching  or  execution 
creditor ;  but  his  right  to  subject  the  specific 
property  to  his  debt  invests  him  with  an  in- 
terest but  little  less,  if  any,  than  that  of  the 
attaching  or  execution  creditor  or  mortgagee. 
In  the  case  of  Herkimer  v.  Rice,  27  N.  Y. 
168,  the  question  arose  as  to  whether  an  ad- 
ministrator of  an  insolvent  estate  held  an  in- 
surable interest  in  the  real  estate  of  the 
deceased  debtor.  The  court  (Denio,  Oh.  «7., 
rendering  the  opinion)  held  that  he  did,  and 
the  conclusion  was  based  in  great  part  upon 
the  proposition,  that  the  creditors  had  such 
an  interest  which  the  administrator  could 
protect  by  insurance  for  them.  We  think 
whatever  could  be  done  by  an  administrator 
for  the  creditor  in  this  respect  could  be  dono 
directly  by  the  creditor  for  himself.  Jiohr- 
bach  V.  Qermania  F,  Ins  Co,  62  N.  Y.  47,  20 
Am.  Rep.  451.  Other  reasons  might  be 
given,  but  we  are  of  opinion  these  are  suf- 
ficient to  show  that  the  creditor  of  a  deceased 
debtor,  whose  estate  is  insufficent  to  pay  the 
debts,  has  an  insurable  Interest  in  the  prop- 
erty of  the  estate,  which  by  law  may  be  sub- 
jected by  proceedings  in  rem  to  the  payment 
of  the  debts.  The  recovery  cannot  exceed 
the  amount  of  the  insurable  interest. 

The  next  question  is  whether  the  pleadings 
show  such  an  insurable  interest.  The  pleas 
and  the  replication  appear  to  have  been  drawn 
with  technical  caution,  so  far  as  the  rights 
of  Mattie  Flinn,  the  creditor,  are  affected. 
The  plea  shows  that  the  building  and  lot  upon 
which  it  is  located  belonged  to  the  estate  of 
Thomas  Creed,  deceased,  and  that  neither  of 
the  assured  are  his  legal  heirs.  Upon  the 
death  of  Thomas  Creed  the  land  descended  to 
his  legal  heirs.  Prima  facie,  upon  the  fact 
of  the  plea,  the  insured  owned  no  insurable 
interest.  The  replication  avers  that  Katie 
Creed  was  the  widow  of  Thomas  Creed,  and 
that  he  owned  no  other  real  estate,  and  this 
statement  of  facts  is  followed  with  the  con- 
clusion that  she  owned  a  dower  and  home- 
stead interest.  Hers  was  clearly  an  in- 
surable interest.  Its  value  is  a  fact  to  be 
ascertained  by  proof.  The  replication  then 
further  averreid  that  Mattie  Flinn  was  a  cred- 
itor of  Thomas  Creed,  stating  the  amount  of 
her  claim,  the  insufficiency  or  personal  assets 
to  pay  the  debts,  and  that  there  was  no  other 
real  property  belonging  to  his  estate.    The 
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interest  shown  by  the  plea  to  be  in  Katie • 
Creed  (dower  ana  homestead)  does  not  in- 
clude the  entire  estate.  Under  the  replica- 
tion there  is  a  remainder  interest  in  the  real 
estate  liable  for  the  debts  of  the  estate.  The 
pleadings  inform  as  that  the  lot  and  building 
were  in  the  city  of  Montgomery.  Whether 
it  exceeded  in  value  $2,000,  the  constitu- 
tional limit  of  the  value  of  the  homestead 
exempt  from  debts  during  the  lifetime  of  the 


widow,  does  not  appear.  We  are  not  un* 
mindful  of  the  statutory  provision  by  which, 
under  some  circumstances,  the  fee  to  the 
homestead  may  become  vested  in  the  widow 
and  minor  children  or  widow  or  minor  child. 
The  consideration  of  these  questions  does  not 
arise  upon  the  pleadings.  The  court  erred 
in  sustaining  the  demurrer  to  the  replication. 
Beversed  and  remanded. 


IOWA  SUPREME  COURT. 


C.  SLATER 

V. 

CAPITAL  INSURANCE  CO.,  Appt. 
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1.  A  waiver  of  proolb  of  loss  under  & 
policy  upon  a  buUdingr*  °^^e  by  an  adjust- 
er sent  by  the  same  company  to  adjust  aloes 
apoD  the  ooDtents  of  such  boildinff,  under  a  pol- 
icy beld  by  a  firm  of  which  the  holder  of  the  for- 
mer policy  was  a  member,  is  bindingr  upon  the 
company,  in  the  absence  of  notice  to  the  insured 
of  any  limitation  upon  the  authority  of  such 
adjuster. 

%m  In  an  aetion  upon  a  policy  of  inrar- 
ance,  erldenee  ae  to  a  loss  and  adjust- 
ment nnder  a  policy  held  by  a  firm  of 
which  the  plaintUfwas  a  member*  upon 
the  contontB  of  the  build ingr  covered  bv  the  pol- 
icy sued  on  is  admissible  to  show  the  connection 
of  the  two  losses  and  the  relation  of  the  parties 
to  the  suit  in  the  two  transactions,  upon  the 
question  whether  an  adjuster  who  adjusted  the 
loss  of  the  firm  had  authority  to  waive  proofs  of 
lo«  under  the  policy  In  question. 

8«  Upon  the  trial  ofan  action  upon  an 
iamfanoe  polioy»  instructions  that  au- 
thority from  Che  defendant  to  a  certain  adjuster 
to  adjust  and  settle  the  loss  of  a  Arm  of  which 
the  plaintiff  was  a  member,  would  not  irive  him 
authority  to  bind  the  defendant  as  to  the  loss  of 
the  plalntiif  under  the  policy  In  question,  and 
that  Che  fact  that  authority  was  given  him  to  set- 
tle the  firm  loss  is  proper  to  be  considered  as  a 
circumstanoe  to  show  the  relation  existing  be- 
tween defendant  and  such  adjuster,  and  that 
frum  that  and  from  other  facts  and  circumstances 
shown  by  the  evidence,  the  Jury  must  say  whether 
inch  adjuster  was  authorized  to  adjust  and  set- 
tle platntiff^s  ioss  or  not,  are  not  conflicdng  or 
erroneous  as  regards  the  defendant. 

(January  18,  ISOi.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Cass  County  in 
fsTor  of  plaintifP  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  a  pol- 
icy of  fire  insurance.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Meure,  Read  &  Read*  for  appellant : 
An  agent's  authority  cannot  be  shown  by 


evidence  of  his  own  declarations  and  state* 
ments. 

Box  V.  Davie,  81  Iowa,  692. 

It  is  the  duty  of  a  party  who  deals  with  an 
ai^nt  to  inquire  into  the  nature  and  extent  of 
his  authority  and  to  deal  with  him  accordingly. 

TowU  V.  lAQviU,  23  N.  H.  £60,  55  Am. 
Dec.  195 ;  Brown  v.  Johnson,  12  Smedes  &  M. 
898,  51  Am.  Dec.  118 ;  Baxter  v.  Lamont,  60 
111.  237. 

Persons  dealing  with  an  assumed  agent  are 
bound  at  their  peril  to  ascertain,  not  only  the 
fact  of  agency  but  the  extent  of  authori^. 

Mechem,  A^.  §§276-284 ;  Dickinson  Countff 
V.  Mieeieeipjn  Valley  Ine,  Oo.  41  Iowa,  286 ; 
Daviee  v.  Lyon^  86  Minn.  427. 

Several  instances  of  appointment  as  special 
agent  are  not  admissible  to  prove  general 
agency. 

Winch  v.  Baldwin,  68  Iowa,  764 ;  Qreen  v. 
Einkley,  62  Iowa,  638 ;  Mathews  v.  QHlies^  1 
Iowa,  242. 

Where  a  person  is  authorized  to  sign  the 
name  of  another  to  a  note  for  a  specified  sum, 
the  payee  will  be  charged  with  knowledge  of 
the  extent  of  such  authority  and  the  principal 
will  not  be  bound  beyond  It. 

Blaekwell  v.  ReWiam,  53  Ind.  185 ;  StotaU 
V.  Com.  84  Va.  246. 

Whoever  deals  with  an  agent  is  put  on  his 
guard  by  that  very  fact  and  does  so  at  his  risk. 
It  is  his  right  and  duly  to  inquire  into  and  as- 
certain the  nature  and  extent  of  the  powers  of 
the  sgent. 

ChaffeY,  Stubbe,  87  La.  Ann.  656;  Buzard 
V.  Jolly  (Tex.)  Dec.  20.  1887 ;  Mechem,  Ag. 
S§  393,  706-716,  pp.  288-392 ;  1  Parsons,  Cont. 
p.  41 ;  Edwards  v.  Dooley,  120  N.  Y.  540. 

An  agent  to  adjust  a  particular  lo9S  cannot 
bind  bis  principal  by  acting  with  reference  to 
another  loss. 

Hartford  F,  Ins,  Co,  v.  Smith,  8  Colo.  422. 

Mr,  L.  L.  DeLano  for  appellee. 

Orang^r,  Oh,  J,,  delivered  the  opinion  of 
the  court: 

The  plaintiff  was  the  owner  of  a  livery 
bam  at  Atlantic,  Iowa,  on  which  tl^e  policy 
in  suit  issued,  which  is  numbered  2,241. 
The  policv  issued  to  the  plaintiff.  The  de- 
fendant also  issued  a  policy  on  the  contents 


Kon.— The  above  easels  a  somewhat  novel  ap- 
plication of  the  doctrine  that  one  who  holds  an- 
other out  as  his  acent  with  certain  powers  will  be 
stopped  to  deny  his  authority  when  strangers 
tuive  dealt  with  him  in  reliance  upon  tuch  repre- 1 
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sentatlons,  which  doctrine  will  be  found  In 
collected  in  TU)te8  to  Wheeler  v.  McGiiIre  (Ala.)  2  L. 
B.  A.  806,  and  Hubbard  v.  Tenbrook  (P&.)  8  L.  B.  A* 
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of  the  bam  to  Slater  &  Eller,  the  Slater  of 
the  firm  being  the  same  person  as  the  plain- 
tiff. The  Western  Home  Insixrance  Companj 
also  issued  separate  policies  on  the  same 
property  to  tiie  same  persons.     Other  com- 

Sanies  also  issued  policies  in  the  same  way. 
>n  the  8d  daj  of  May,  1888,  and  while  the 
policies  were  in  force,  the  building  and  con* 
tents  were  destroyed  by  fire.  The  policy  is- 
sued to  Slater  &  Eller  by  defendant  was 
numbered  3, 289.  Notice  of  loss  was  giyen  to 
the  company  under  the  two  policies.  Under 
the  policy  in  suit.  No.  3,241,  no  proofs  of 
loss  were  made,  and  the  defense  to  the  suit 
is  based  on  that  fact,  so  far  as  concerns  this 
appeal.  In  ayoidance  of  the  failure  to  make 
such  proofs  l^e  plaintiff  pleaded  a  waiyer  by 
the  defendant. 

One  E.  F.  Philbrook  was  the  adjusting 
ftgent  for  the  Western  Home  Insurance  Com- 
pany, and  yisited  Slater  &  Eller  for  the  pur- 
Sose  of  adjusting  the  loss  of  that  company, 
^n  his  way  he  called  at  the  office  of  the  de- 
fendant companj  at  Des  Moines,  and  was  by 
its  secretary,  QL  E.  Teachout,  asked  to  act 
for  the  defendant  company  with  reference  to 
its  loss ;  but  there  is  some  conflict  as  to  the 
extent  of  his  authority  to  so  act.  It  is  the 
claim  of  the  plaintiff  that,  under  his  author- 
ity, he  could  le>;ally  bind  the  defendant  as 
to  adjustments  under  both  policies,  while  it 
is  that  of  the  defendant  that  he  was  merely 
authorized  to  ** adjust  or  take  proofs  of  loss,"" 
under  policy  2,289.  At  the  close  of  plain- 
tiff's direct  testimony,  and  again  at  the  close 
of  the  testimony  in  the  case,  the  defendant 
moyed  the  court  to  instruct  for  a  yerdict  in 
its  favor  on  the  ground  that  there  was  no  tes- 
timony from  which  the  jury  could  properly 
find  that  Philbrook  had  authority  to  act  for 
defendant  with  reference  to  the  loss  under 
the  policy  in  suit.  In  each  case  the  motion 
was  overruled,  of  which  rulings  complaint 
is  here  made,  and  the  consideration  of  the 
questions  thus  presented  will  largely  dispose 
of  the  questions  in  the  case.  It  will  only  be 
necessary  to  consider  the  ruling  upon  the 
second  motion,  because  if,  in  the  further  pro- 
gress of  the  trial,  after  ruling  upon  the  first 
motion,  the  state  of  the  eyidence  was  so 
changed  that  such  a  motion  was  properly 
oyerruled,  the  first  ruling,  eyen  if  erroneous, 
was  without  prejudice. 

1.  Under  the  authority  granted  to  Phil- 
brook by  defendant's  secretary,  he  so  acted 
that  the  loss  of  Slater  &  Eller  was  adjusted 
and  paid.  His  own  report  to  the  defendant 
shows  that  he  not  only  took  proofs  of  loss, 
but  that  he  also  exercised  the  authority  of 
adjusting  yalues  by  agreement,  and  the  com- 
pany acted  upon  his  report.  This  fact,  with 
the  statement  in  argument  by  appellant  that 
he  was  authorized  to  ** adjust  or  take  proofs 
of  loss, "  warrants  the  conclusion  with  us  that 
he  was  .before  Slater  &  Eller  as  the  com- 
pany's authorized  adjuster.  With  this  rela- 
tionship fixed,  we  can  more  easily  apply  the 
eyidence  as  to  Philbrook's  authority  to  bind 
defendant  as  to  the  loss  under  the  policy  in 
suit.     It  will  be  remembered  that  other  com- 

Sanies  than  the  defendant  and  the  Western 
[ome  Company,  for  which  Philbrook  acted 
under  the  Slater  &  Eller  loss,  carried  risks 
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on  the  liyery  bam ;  and  these  other  companies 
and  Slater,  at  the  time  of  this  adjustment  by 
Philbrook  of  the  Slater  &  Eller  loss,  had 
agreed  upon  terms  of  arbitration,  and  there 
were  at  that  time  no  adjustments  under  the 
policy  in  suit.  The  facts  upon  which  plain- 
tiff relies  to  support  his  plea  of  waiyer  are 
that  at  the  time  of  the  adjustment  of  the 
Slater  &  Eller  loss  he  and  Philbrook  agreed 
that  no  proofs  of  loss  under  the  policy  in 
suit  need  be  made,  and  that  the  claim  should 
abide  the  result  of  the  arbitration  with  the 
other  companies,  the  defendant  to  pay  its 
proportion  of  the  loss  as  thus  ascertained ;  and 
that,  relying  upon  such  agre^ent,  no  proofs 
of  loss  were  made ;  and  this  suit  is  for  the 
proportion  as  fixed  by  the  arbitration.  The 
eyidence  is  conflicting,  but  the  state  of  it  is 
such  that  the  jury  could,  as  it  must,  haye 
found  that  such  an  agreement  was  made,  and 
with  its  finding  we  should  not  interfere  if, 
in  makine  such  agreement,  he  could  legally 
bind  the  defendant.  What,  then,  as  between 
plaintiff  and  defendant,  is  the  legal  effect  of 
the  authority  granted  to  Philbrook?  The 
company  had  sent  him  to  Slater  &  Eller  as 
their  adiuster.  Neither  the  company  nor 
Philbrook  intimated  that  his  authority  as  an 
adjuster  was  limited,  but,  on  the  contrary, 
he  in  the  one  case  authoritatiyely  exercised 
the  usual  powers  of  such  an  agent.  The  com- 
pany had  said  to  both  Slater  and  Eller: 
**This  is  my  authorized  agent.  Deal  with 
him  as  such."  In  yiew  of  the  finding  of  the 
jury,  we  majr  say  that  Philbrook  assumed  the 
same  authority  for  adjustment  under  one 

f policy  as  under  another.  The  rule  of  appel- 
ant*s  contention  would  require  us  to  hold 
that  Slater,  after  dealing  with  him  as  an  au- 
tliorized  adjuster  with  him  and  Eller  in  re- 
gard to  the  loss  on  the  contents  of  the  bam 
on  one  policy,  could  not  recognize  him  as  an 
adjuster  on  a  loss  on  another  policy  from  the 
same  compaionr  to  him  resulting  from  the 
same  fire.  We  think  that  such  a  rule  should 
not  obtain.  Looking  to  the  manner  in  which 
the  insurance  business  of  the  country  is  trans- 
acted, through  agents,  distant  from  the  home 
offices  of  the  companies,  by  which  patrons 
neither  see  nor  know  any  other  than  the  so- 
liciting agent,  who,  upon  a  written  applica- 
tion, either  issues  or  procures  and  delivers 
the  policy,  and,  after  loss,  the  adjuster, 
through  whom  the  business  of  adjustment  is 
carrieii  on,  and  the  consequences  of  the  rule 
contended  for  will  be  apparent.  The  rules 
of  law  are  designed  to  be  in  harmony  with 
the  natural  and  reasonable  conduct  of  parties 
in  their  business  intercourse,  and  with  the 
changed  condition  in  the  business  intercourse 
of  the  country  from  time  to  time  must  come 
such  changes  in  the  laws  governing  legal 
rights  as  will  maintain  such  harmony.  Phil  - 
brook  had  been  sent  to  Slater  as  an  adjuster. 
It  is  the  law  that  Slater  must,  at  his  peril, 
know  of  Philbrook 's  authority  to  act  as  such ; 
but  with  his  knowledge  that  he  was  an  ad- 
juster came  the  legal  right  to  assume  that  his 
power  was  commensurate  with  the  duties  of 
adjustment  between  the  persons  to  whom  he 
was  sent  and  the  company  as  to  ail  matters 
that  should  reasonably  be  considered  as  in- 
tended by  the  company.     We  think  that» 


.18M 


SliATB^  7.  GaFTIAI.  InSUBAKCB  OO 


188 


the  adjustment  of  the  Slater  &  Eller 
loss  by  Fhilbrook,  no  reasonable  person 
would  have  doubted  his  pretended  authority 
to  adjust  the  loss  on  the  bam,  particularly 
In  view  of  the  close  identity  of  the  losses  as 
to  parties  and  circumstances.  It  was  the  act 
of  the  company  that  gave  rise  to  this  reason- 
able belief  on  the  part  of  Slater  by  sending 
Philbrook  as  adjuster.  If  an  insurance  com- 
pany does  not  wish  to  be  bound  up  by  so 
broad  a  presumption  as  to  the  authority  of  an 
adjuster,  a  reasonable  and  yerr  Just  rule,  as 
applied  to  the  present  method  of  insurance 
business,  would  require  that  it  should  im- 
part to  the  assured  the  limitations  upon  his 
authority,  by  which  means  the  parties  could 
act  -jpon  an  equality,— a  condition  absolutely 
forbidden  by  the  rule  contended  for. 

The  general  importance  of  the  rule  we  are 
-considering  will  Justify  a  somewhat  extended 

3 notation  from    Unum  Mut.  L,  Im,  Co.  of 
faine  y.  Wilkimon,  in  80  U.  S.  18  Wall.  229, 
20  L.  ed.  617,  where  the  United  States  Su- 
preme Court  has  adopted  reasoning  somewhat 
similar  to  ours  with  like  conclusions.     We 
quote   therefrom  as  follows:    ''It  is  well 
known, "  said  the  court  **  (so  well   that  no 
^court  would  be  justified  in  shutting  its  eyes 
to  it),   that  insurance  companies  organized 
under  the  law  of  one  state,  and  haying  in 
that^itate  their  principal  business  office,  send 
these  agents  all  oyer  the  land,  with  directions 
to  solicit  and  procure  applications  for  pol- 
icies, furnishing  them  with  printed  argu- 
ments in  fayor  of  the  value  ana  necessity  of 
life  insurance,  and  of  the  special  advantages 
•of  the  corporation  which  the  agents  represent. 
They  pay  these  agents  i^ree  commissions  on 
the  premiums  thus  obtainea,  and  the  policies 
are  delivered  at  their  hand  to  the  assured. 
The  agents  are  stimulated  by  letters  and  in- 
structions to  activity  in  procuring  contracts, 
and  the  party  who  is  in  this  manner  induced 
to  take  out  a  policy  rarely  sees  or  knows  any- 
thing about  the  company  or  its  officers  by 
whom  it  is  issued,  but  looks  to  and  relies 
upon  the  agent  who  has  persuaded  him  to 
enect  insurance  as  the  full  and  complete  rep- 
resentative of  the  company  in  all  that  is 
said  or  done  in  making  the  contract.     Has 
he  no  right  to  so  regard  nim  ?    It  is  quite  true 
that  the  reports  of  judicial  decisions  are  filled 
with  the  efforts  of  these  companies,  by  their 
counsel,  to  establish  the  doctrine  that  they 
can  do  all  this,  and  yet  limit  their  respon- 
sibility for  the  acts  of  these  agents  to  the 
simple  receipt  of  the  premium  and  delivery 
of  the  policy ;  the  argument  being  that,  as 
to  all  other  acts  of  the  agent,  he  is  the  agent 
of  the  assured.    The  proposition  is  not  with- 
out a  support  in  some  of  the  earlier  decisions 
on  tJie  subject ;  and  at  a  time  when  insurance 
companies  waited  for  parties  to  come  to  them 
to  seek  assurance,  or  to  forward  applications 
<m  tbeir  own  motion,  the  doctrine  had  a  rea- 
sonable foundation  to  rest  upon.     But  to  ap- 
ply such  a  doctrine,  in  its  full  force,   to  a 
system  of  selling  policies  through  agents, 
which  we  have  described,  would  be  a  snare 
and  a  delusion,  leading,  as  ii  has  done  in 
numerous  instances,  to  the  grossest  frauds,  of 
which  the  insurance  corporations  receive  the 


benefits,  and  the  parties  supposing  themselves 
insured  are  the  victims.  The  tendency  of  the 
modem  decisions  in  this  country  is  steadily 
in  the  opposite  direction.  The  powers  of  the 
aiBrent  are  prima  facie  coextensive  with  the 
business  intrusted  to  his  care,  and  will  not 
be  narrowed  by  limitations  not  communicated 
to  the  person  with  whom  he  deals.  An  in- 
surance company  establishing  a  local  agency 
must  be  hela  responsible  to  the  parties  witn 
whom  they  transact  business  for  the  acts  and 
declarations  of  the  agent  within  the  scope  of 
his  employment  as  if  they  proceeded  from 
the  principal."  The  arguments  in  that  case 
apply  with  strong,  if  not  with  equal,  force 
to  the  business  of  fire  insurance,  and  to  the 
duties  and  authority  of  agents  acting  for  com- 
panies after  losses  occur.  ~In  view  of  the  busi- 
ness zeal  and  competition  of  the  times,  with 
insurance  companies  we  may  say  ^  no  stone 
is  left  unturned"  to  secure  applications,  and 
to  this  end  agents  wait  upon  desired  cus- 
tomers in  field  and  shop  and  home,  to  urge 
their  superior  claims  for  patronage.  After 
a  loss  occurs,  agents  are  promptly  on  the 
ground  for  Investigation,  conference,  and  ad- 
justment. Under  the  business  education  of 
the  times  they  are  factors  by  and  through 
which  patrons  may  know  and  deal  with  the 
companies.  The  a^ent  is  the  representative 
of  the  company.  Now,  it  is  certainly  a 
reasonable  rule  that  when  an  agent  approaches 
a  patron  who  has  met  with  a  loss,  he  may 
know  to  what  extent  he  can  safely  act  or  deal 
with  him  as  such  agent.  The  company  has 
that  knowledge.  If  they  are  to  do  business 
upon  equal  terms,  the  patron  should  also  have 
it.  It  is  hardly  to  be  expected  that  the  busi- 
ness of  adjustment  must  await  a  corre- 
spondence between  the  assured  and  the  com- 
pany to  know  the-  fact.  But  two  other 
methods  are  open :  First,  that  the  company 
shall  give  notice  of  the  authority  possessed 
by  its  agent ;  or,  second,  that  the  assured  may 
lawfully  assume  that  the  agent  has  authority 
to  transact  the  business  in  hand  as  if  pos- 
sessing general  powers  for  that  purpose.  Such 
a  rule  has  full  support  in  Union  Mut.  L.  Ins. 
Go.  oj  ^o,in6  v.  Wilkinaon,  supra,  and  also 
in  considerations  of  both  public  and  private 
good.  See,  also,  as  bearing  on  this  question, 
Silverbtrg  v.  Phenix  Ins.  Co.,  67  Cal.  86,  and 
to  some  extent,  American  Ins,  Co.  y.  Gallatin, 
48  Wis.  36. 

There  are  very  many  cases  in  which  other, 
but  somewhat  kindred,  subjects  are  dis- 
cussed, wherein,  from  the  reasoning,  this  po- 
sition receives  support.  Of  those,  see  Morri^ 
son  y.  Insurance  Cfo.  of  North  America,  69 
Tex.  853;  Cleaver  v.  Traders  Ins.  Co.  71 
Mich.  414;  Sclwrner  v.  Hekla  F.  Ins.  Co.  50 
Wis.  675 ;  Alexander  v.  Continental  Ins.  Co. 
of  NetD  York,  67  Wis.  422,  and  cases  therein 
cited. 

It  should  be  stated  that  the  state  of  Wis- 
consin has  a  general  statute  on  the  subject, 
which  controls  the  decisions  of  that  state  to 
some  extent.  We  think  the  facts  of  this  case 
justify  tlie  application  of  such  a  rule,  and 
that  the  company  is  responsible  for  failure 
to  make  the  proof 8  of  loss.  The  evidence  and 
admissions  were  such  that,  under  the  law  SA 
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we  have  expressed  it,  it  was  not  error  to  re- 
fuse the  motiou  to  instruct  the  jury  to  return 
a  verdict  for  the  defendant. 

2.  There  is  a  complaint  that  the  court  ad- 
mitted evidence  as  to  the  Slater  &  Eller  loss 
and  adjustment,  and  it  will  be  seen  that  we 
think  such  testimony  was  proper,  as  showing 
the  connection  of  the  two  losses,  and  the  rela- 
tion of  the  parties  to  this  suit  in  the  two 
transactions.  The  court  told  the  jury  that 
**  authority  from  the  defendant  to  Phil  brook 
to  adjust  and  settle  the  Slater  &  Eller  loss 
would  not  give  authority  to  bind  the  defend- 
ant as  to  the  loss  of  the  plaintiff  under  the 
policy  in  question,"  and  of  this  appellant 
does  not  complain ;  but  the  court  further  says : 
''Still  the  fact  that  authority  was  given  him 
to  settle  the  Slater  &  Eller  loss  is  proper  to 
be  considered  by  you  as  a  circumstance  to 
show  the  relations  existing  at  the  time  be- 
tween defendant  and  said  Phil  brook,  and 
from  these  and  every  other  fact  and  circum- 
stance shown  by  the  evidence  you  must  sav 
whether  said  Phi  1  brook  was  authorized  to  ad- 
just and  settle  plaintiff's  loss  or  not."    We 


see  no  error  in  the  instruction.  The  two  state- 
ments are  not  in  conflict.  The  first  deals  wiU^ 
the  legal  effect,  only,  of  a  particular  fact, 
and  the  latter  permits  its  use  with  other  fact» 
to  reach  a  conclusion.  It  may  be  said  that 
the  theory  on  which  the  court  submitted  the 
case  differs  from  the  rule  announced  by  us 
in  this :  that  it  required  the  jury  to  find  as 
a  fact  that  Teachout  authorized  Philbrook  to 
act  for  the  company  in  adjusting  the  Slater 
loss,  without  stating  the  presumption  arising 
from  the  fact  of  his  being  sent  to  Slater  as 
the  company's  adjuster.  But  appellant  can- 
not complain  of  the  neglect  to  state  a  pre- 
sumption of  law  airainst  it.  We  think  the 
effect  of  the  instructions,  taken  together,  was 
to  permit  the  jury  to  assume  from  the  manner 
in  which  Philbrook  was  sent,  in  view  of  the 
entire  surroundings,  the  authority  to  act  in 
the  Slater  case.  While  the  court  did  not,  in 
terms,  state  the  rule  as  to  presumptions,  it 
was  inferable  from  the  instructions  given. 

There  is  no  error  in  the  record,  and  t/iejudg^ 
nurU  U  affirmed. 


NEW  JERSEY  COURT  OP  ERRORS  AND  APPEALS. 


Lilli^  A.  KEEPERS,  Plff,  in  Err., 

V. 

FIDELITY  TITLE  &  DEPOSIT  00. 
(Two  Cases.) 


(. 


N.J. 


.) 


*1.  The  plalntilPB  sister,  on  her  death- 
bed* delivered  to  the  plaintilT  the  key 
of  a  box*  saying :  *'I  give  jou  the  boz  and  all 

it  COD  tains.**  The  boz  was  Id  another  room  of  the 
bouse,  looked  In  a  closet,  the  key  of  which  was  in 
possession  of  the  plaintlfl*s  mother,  with  whom 
the  sister  lived.  The  plaintiff  lived  elsewhere, 
and  during  her  8ister*8  life,  made  no  attempt  to 
take  poBsesBion  of  the  boz.  Beldk  that  there  was 
no  such  delivery  of  securities  contained  In  the 
boz  as  is  essential  to  a  valid  donatio  mortiM  eauacu 

2.  A  will  directed  that  testator's  |irop- 
erty  be  diyided  equally  between  his 
daiigfhterSf  each  to  come  into  possession  of  her 
■hare  on  arriving  at  the  age  of  twenty-three 
years,  and  that,  in  case  of  the  death  of  either  be- 
fore arriving  at  that  age,  her  children  should  in- 
herit the  parent's  share,  but,  if  no  issue,  then  the 
survivor  of  the  daughters  should  take  the  other*s 
share.  Hdd^  that  ihewill  gave  the  survivor  no 
right  to  the  share  of  her  sister,  dying  after  she 
had  reached  the  age  of  twenty-three  years. 

(Abbett,  J.,  dissents^ 
(February  26, 1804.) 

ERROR  to  the  Circuit  Court  for  Essex  Coun- 
ty to  review  a  Judgment  in  favor  of  de- 
fendant in  actions  bfouglit  to,  recover  the 
unotiQt  of  a  savings  bank  deposit  and  certain 
securities  and  ceniticates  of  stock.    Affirmed. 

*Headnote8  by  Dixon,  J. 


NOTK.  As  to  Bufflciency  of  constructive  delivery 
to  sustain  giftcau^a  mortU^  see  Page  v.  Lewis  (Va.) 
18  L.  R.  A.  170,  and  note. 
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Statement  by  Dizon,  J.: 

The  plaintiff,  Llllie  A.  Keepers,  brought^ 
two  suits  in  the  supreme  court  against  the 
Fidelity  Title  &  Deposit  Company,-— one,  an 
action  on  contract,  to  recover  $418.22,  the 
balance  of  $970  which  had  been  deposited  in 
the  Howard  Savings  Institution  by  and  in 
the  name  of  Minnie  I.  Munn ;  and  the  other, 
an  action  of  replevin,  to  obtain  possession 
of  stock  certifiaite  No.  2,459,  for  forty- one 
shares  of  the  capital  stock  of  tlie  Americtin 
Insurance  Company,  a  bond  made  by  the 
plaintiff  to  Minnie  I.  Munn  for  $1,000.  and 
a  bond  made  by  John  Bernreuther  to  James 
T.  Van  Ness  for  $400,  which  had  been  as- 
signed to  Minnie  I.  Munn.  On  the  trial  of 
these  suits,  in  the  Essex  circuit,  it  appeared 
that  all  the  things  in  controversy  had  be- 
longed to  the  plaintiff's  sister,  Minnie  I. 
Munn;  and  the  plaintiff  testified  that  her 
sister,  while  upon  her  death-bed,  at  home,  a. 
few  hours  before  she  lapsed  into  final  uncon- 
sciousness, sent  for  the  plaintiff,  who  lived 
elsewhere,  and,  on  the  plaintiff's  cominfl^ 
into  the  room,  the  following  incident  took 
place :  "My  sister  turned  to  my  mother,  and 
said  '  to  gettliosc  things  for  her. '  My  mother 
asked,  'What  things?*  and  she  replied,  *My 
tilings  in  the  bureau.*  My  mother  then 
brouc^ht  to  her  from  the  bureau  drawer  a. 
handkerchief,  containing  some  things,  and 
then  she  asked  my  mother  to  leave  the  room, 
which  she  did.  My  sister  then  opened  the 
handkerchief,  and  it  contained  some  jewelry 
and  a  little  bag.  From  the  bag  she  took  a 
tiny  key,  and  said  to  me,  'You  see  that  key.  * 
I  said,  'Yes;*  and  she  handed  it  to  me,  and 
said :  'There,  that  key  I  have  carried  in  my 
bosom  until  it  is  rusty.  It  is  the  key  of  the 
box,  and  that  I  give  to  you,  and  all  it  con- 
tains. *  Then  she  took  thn  handkerchief,  wiib 
the  jewelry  in  it,  and  held  the  four  corners 
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of  it  up,  and  passed  it  over  to  me,  saying: 
'There,  1  give  you  tliese.  I  have  no  nmore 
use  for  them. '  ^  It  further  appears  that,  at 
that  time,  the  box  which  this  key  fitted  was 
in  another  room  of  the  same  house,  locked  in 
a  closet  of  which  Miss  Munn's  mother  had 
the  key,  and  that  the  box  contained  the  sav- 
inss  bank  book  showing  Miss  Munn's  de- 
posit in  the  Howard  Savings  Institution,  the 
stock  certificate,  and  the  two  bonds,  besides 
many  other  papers,  some  of  which  did  not 
belong  to  Miss  Munn.  During  Miss  Munn's 
life  the  plaintiff  did  not  ask  her  mother  for 
tlie  key  of  the  closet,  or  make  any  attempt  to 
assume  control  over  or  take  possession  of  the 
box  or  its  contents,  nor  did  the  box  and  con- 
tents ever  come  into  her  possession,  but  they 
were  taken  by  the  defendant  company,  as  the 
administrator  of  Miss  Munn.  On  these  facts 
the  trial  justice  ruled  that  there  was  not  such 
a  delivery  of  the  things  in  controversy  as 
was  necessary  to  make  a  valid  cUmatio  mortis 
causa.  The  plaintiff  also  claimed  that  the 
stock  of  the  American  Insurance  Company 
and  the  Bcrnreuther  bond  had  been  the  prop- 
erty of  her  father,  and,  on  the  death  of  her 
sister,  had  become  hers,  by  force  of  the  fol- 
lowing provision  in  her  father's  will :  "  Item 
5.  Subject  to  the  foregoinp:  uses  and  excep- 
tions, I  give,  devise,  and  bequeath  all  my 
estate  .  .  .  to  my  two  daughters,  Li  Hie 
Alma  and  Minnie  Ida,  to  be  divided  between 
them  equally,  share  and  share  alike,  each 
one  to  come  into  possession  of  her  respective 
share  upon  arriving  at  the  age  of  twenty- three 
years,  and  not  before ;  and,  in  case  of  the 
decease  of  said  Lillie  or  Minnie  before  they 
are  twenty- three  vears  of  age,  the  children  of 
said  deceased  shall  inherit  the  parent's  share ; 
but,  if  there  be  no  issue,  then  the  survivor 
of  the  two  last  mentioned  sisters  shall  take 
the  other's  share,  and  upon  each  respectively 
arriving  at  the  age  of  twenty-one  years,  the 
interest  of  her  share  shall  be  paid  to  her  di- 
rect." Both  sisters  had  passed  the  age  of 
twenty- three  years,  and,  in  the  division  of 
their  father's  estate,  the  stock  and  bond  had 
been  transferred  to  Minnie,  as  part  of  her 
share.  She  died  unmarried.  The  trial  jus- 
tice overruled  this  claim  of  the  plaintiff. 
Upon  exception  taken  to  these  decisions,  the 
present  assignments  of  error  are  founded. 

Mr.  Robert  H.  Mc Carter*  for  plaintiff 
in  error : 

Choses  in  action  belonging  to  the  donor, 
though  unindorsed,  or  unassii^ned  save  by  de- 
livery, are  the  subjects  of  a  donatio  causa 
mortis, 

D>:  field  y.  Elwes,  1  Bligh,  N.  S.  497;  Ran- 
kin  V.  Weffuelin,  27  Beav.  309;  Austin  v.  Mead, 
L.  R.  15  Ch.  Div.  651;  Clement  v.  Checuman, 
L.  R.  27  Ch.  Div.  631;  Duffln  v.  Duffin,  L.  R. 
44  Ch.  Div.  76;  Ridden  v.  TJiralh  11  L.  R.  A. 
684, 125 N.  Y.572;  Pierce  v.  Boston  Five  Cents 
Sav,  Bank,  129  Mass.  480,  37  Am.  Rep.  371; 
HiU  V.  Stevenson,  63  Me.  864, 18  Am.  Hep.  231 ; 
Camp's  App,  86  Conn.  88,  4  Am.  Rep.  39; 
EeitittY.  Kaye,  L.  R.  6  Eq.  198;  MaiO  ars  v. 
Eoagland,  48  N.  J.  Eq.  485;  Grimes  v.  Hone,  49 
N.Y.  17,lOAm.Rep.313;  noteslo  Kllisonv.  EUi- 
•07»and  War:lY.  Turner,  1  Lead.  Cas.  in  Eq.  199. 

The  practical  question  therefore  is,  What  is 
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a  sufficient  delivery  ?  It  may  be  actual— a 
manual  possession  of  the  article  itself  by  the 
donee  or  his  agent— or  constructive.  If  con- 
structive, it  must  be  more  than  mere  words^ 
and  more  than  any  symbolic  act.  A  construc- 
tive delivery  must  lie  something  which  com  * 
pletely  terminates  the  donor's"  custody  and 
control  of  the  article  donated,  and  which 
places  it  wholly  under  the  donee's  power,  and 
enables  him  without  further  act  on  tbedonor'a 
part  to  reduce  it  to  his  own  manual  possession. 

Pom.  Eq.  Jur.  §  1149;  Cook  v.  Lum  (N.  J.> 
June  8,  1898. 

A  delivery  of  a  key  to  a  box,  chest,  or  room» 
is  a  sufficient  constructive  delivery  of  the  arti- 
cles contained  in  the  receptacle,  on  the  princi- 
ple that  the  donor  thereby  parts  with  all  con- 
trol, and  places  in  the  donee's  hands  the  meana 
of  reducing  the  articles  into  his  manual  pos- 
session. 

Bunn  V.  Markham,  7  Taunt.  224;  Smith  v. 
Smith,  2  8tranp:e,  955;  Jones  v.  Selhy,  Finch, 
Prec.  in  Ch.  300;  Hawkins  v.  BlemU,  2  Esp. 
622;  Reddel  v.  Bobree,  10  Sim.  245;  Cooper  v. 
Burr,  45  Barb.  9;  Coleman  v.  Parker,  114 
Mass.  80;  Pink  v.  Church,  88  N.  Y.  S.  R.  785; 
Phipard  v.  P/iipard,  65  Hun,  489;  Miller  y. 
Je£ress,  4  Gratt.  472;  Trenholm  ▼.  Morgan,  2B 
8.  C.  268;  Yancey  v.  Field,  85  Va.  756;  Page 
V.  Lewis,  18  L.  R.  A.  170,  89  Va.  1;  Crook  ▼. 
First  JSal,  Bank  of  Baraboo,SS  Wis.  81;  Jones 
V.  Wcak'ey  (Ala.)  19  L.  R.  A,  700;  Stephenson 
V.  King,  81  Ky.  425,  50  Am.  Rep.  173;  Vebin^ 
son  V.  Emmons,  158  Mass.  592;  Basket  v.  Jlas^ 
sell,  107  U.  S.  602,  27  L.  ed.  500;  Corle  v. 
Monkhouse,  50  N.  J.  Eq.  587. 

Some  text -writers  have  endeavored  to  dis- 
tinguish between  the  case  of  bulky  articles,  in- 
capable of  manual  tradition,  and  of  a  trunk  or 
chest,  holding  that  a  key  in  the  one  case  sufficed 
but  not  in  tbe  other,  and  invariably  they  quote 
as  authorities — 

PoweUv.  Uelliear,  26  Beav.  261;  Warriner 
V.  Rogers,  L.  R.  16  Eq.  Cas.  846. 

But  in  both  of  these  the  key,  instead  of  being 
delivered,  was  expressly  and  purposely  retained 
by  the  donor,  and  on  that  precise  ground  the^ 
attempted  gifts  were  not  sustaiced. 

Mr,  Joyce  for  defendant  in  error. 

Mess7's.  Riker  &  Riker  for  est^ite  of 
Minnie  I.  Munn. 

Dixon»t/.,  delivered  the  opinion  of  the 
court : 

The  first  question  for  solution  is  whether 
the  delivery  of  the  key  of  a  box  containing 
valuable  papers  is  sufficient  delivery  to  con- 
stitute a  valid  donatio  mortis  causa  of  the 
papers,  when  the  box  is  not  in  the  presence 
or  immediate  control  of  the  donor,  and  does 
not  pass  into  the  actual  possession  of  the 
donee  during  the  lifetime  of  the  donor.  The 
leading  case  on  the  subject  of  donatums  mortis 
causa  IS  Ward  v.  Turner  (A.  D.  1752),  2 
Ves.  Sr.  431,  where  Lord  Chancellor  Hard- 
wicke  laid  down  the  rule  with  reference  to  de- 
livery, which  has  ever  since  formed  the  basis 
whereon  such  gifts  are  supported.  After  show- 
ing that  the  recognition  of  donations  mortis 
causa  by  the  common  law  was  derived  from 
the  civil  law,  he  declared  that  the  civil  law 
had  been  "received  in  England,  in  respect  of 
such  donations,  only  so  far  as  attended  with 
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lei  {very,  or  what  the  civil  law  calls  'tradl- 
;lon;*  ^  that  **  tradition  or  delivery  is  nee- 


deliver 

tlon;**^  ciiat  "traaition  or  delivery 
«8sary  to  make  a  good  donatio  mortU  causa, " 
He  further  said  :  "  It  Is  argued  that,  though 
some  delivery  is  necessary,  yet  delivery  of 
the  tiling  is  not  necessary,  hut  delivery  of 
anything  by  way  of  a  symbol  is  sufficient. 
But  I  cannot  agree  to  that ;  nor  do  I  find  any 
•authority  for  that  in  the  civil  law,  which 
required  delivery  in  some  gifts,  or  in  the 
law  of  Englanci,  which  rec[uired  delivery 
throughout.  Where  the  civil  law  requires 
it,  it  requires  actual  tradition,— delivery 
•over  of  the  thing.  So,  in  all  the  cases  in 
this  court,  delivery  of  the  thing  given  is 
relied  on,  and  not  in  the  name  of  the  thing. 
.  .  .  Tet,"  he  added,  **  notwithstanding, 
•delivery  of  the  key  of  bulky  goods,  where 
wines,  etc.,  are,  has  been  allowed  as  delivery 
•of  the  possession,  because  it  is  the  way  of 
•coming  at  the  possession,  or  to  make  use  of 
the  thiDg.**  Although  this  doctrine  has  re- 
•ceivcd  general  approval  in  the  courts  of  Eng- 
land and  of  this  country,  yet  some  divergence 
has  taken  place  respecting  the  facts  which 
may  constitute  the  delivery  required.  For 
the  purpose  of  giving  effect  to  the  difference 
mentioned  by  Lord  Hardwicke  between  arti- 
•cles  that  were  bulky  and  those  that  were  not, 
it  was  usually  stated  in  the  earlier  cases  that 
the  delivery  must  be  according  to  the  nature 
•of  the  thing  given  such  as  the  thing  was  rea- 
-8onably  capable  of,  while  in  later  cases,  as  if 
Ignoring  tibe  ground  of  the  distinction,  it 
has  often  been  asserted  that  the  situation,  as 
well  as  the  nature,  of  the  thing,  must  be 
taken  into  consideration,  and  only  such  de- 
livery was  requisite  as,  under  all  the  circum- 
stances, the  donor  could  conveniently  make. 
On  this  footing,  it  has,  in  some  instances, 
been  adjudged  that  delivery  of  the  key  was 
sufficient  delivery  for  a  valid  donatio  mortis 
-causa  of  money  or  documents  locked  in  a 
trunk  or  other  receptacle,  not  within  the 
presence  or  immediate  control  of' the  donor, 
«nd  not  otherwise  transferred  to  the  posses- 
sion of  the  donee.  Cooper  v.  Burr,  45  Barb. 
^ ;  Marsli  v.  Fuller,  18  N.  H.  860 ;  Jones  v. 
Brown,  34  N.  H.  489 ;  Tliomas  v.  Lewis,  89 
Va.  1,  18  L.  R.  A.  170 ;  Phipard  v.  Phipard, 
65  Hun.  439 ;  Pink  v.  Churc/i,  88  N.  Y.  8. 
R.  785.  That  in  this  respect  these  cases  de- 
part from  the  view  intended  to  be  expressed 
m  the  leading  case  is,  I  think,  manifest  by 
noticiug  Lord  Hardwicke's  comment  on  Jones 
Y.  Selby,  Finch,  Prec.  in  Ch.  300,  and  his 
Tuling  in  Smith  ▼.  Smith,  2  Strange,  955. 
In  Jones  y.  Selb^/  the  donor  had  called  his 
cousin,  who  was  his  housekeeper,  and  two 
of  his  servants,  and  said,  **I  give  to  my 
-cousin,  Mrs.  Wetherley,  this  hair  trunk,  and 
all  that  is  contained  in  it,''  and  delivered  her 
the  kev  thereof ;  and,  on  the  strength  of  this, 
Mrs.  fV'eherley  claimed  a  £500  tally  as  part 
of  the  contents  of  tlie  trunk.  This  claim 
was  allowed  by  the  master  of  the  rolls  as  a 
▼alid  donatio  mortis  causa,  and  would  have 
l)een  allowed  by  Lord  Chancellor  Cowper,  on 
appeal,  except  for  lack  of  full  proof  that 
the  tally  was  in  the  trunk  at  the  time,  and 
his  conclusion  that  the  gift  was  satisfied  by 
M  legacy  to  the  donee  given  in  a  will  subse- 
quently made  by  the  donor.    On  this  Lord 
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Hardwicke's  comment  was :  **  The  only  case 
wherein  such  a  symbol  seems  to  have  been 
held  good  is  Jones  y.  Selby,  but  I  am  of  opin- 
ion that  amounted  to  the  same  thing  as  de- 
liyery  of  the  possession  of  the  tally,  proyided 
it  was  in  the  trunk  at  the  time.*^  He  thus 
seems  to  state  that,  with  regard  to  the  tally, 
the  key  was  but  a  symbol,  the  deliyery  of 
which  he  had  just  declared  to  be  insufficient, 
but  that  the  circumstances  showed  a  delivery 
of  the  trunk,  and  consequently  of  the  tally,  if 
in  the  trunk.  Smith  y.  Smith,  2  Strange, 
955,  was  a  ruling  at  nisi  prius,  where  toe 
plaintiff*8  intestate,  having  lodgings  in  the 
defendant's  house,  had  brought  there  furni- 
ture and  plate,  and  had  said  that  whatever 
he  brought  into  those  lodgings  he  did  not 
intend  to  take  ftway,  but  gave  directly  to 
defendant's  wife,  whenever  he  went  out  of 
town,  he  used  to  leave  the  key  of  his  lodg- 
ings with  the  defendant.  He  having  died, 
probably  out  of  town  Tsee  Bunn  v.  Markham^ 
7  Taunt.  224),  Lord  Hardwicke,  then  chief 
justice,  permitted  the  jury  to  find  a  yalid 
gift.  This  ruling  accords  with  the  view  ex- 
pressed in  the  leading  case  upon  the  idea 
that  the  things  given  were  too  bulky  for  act- 
ual delivery,  otherwise  than  by  leaving  them 
in  the  defendant's  house,  and  giying  him  the 
key  of  the  rooms.  The  same  distinction  is 
clearly  noted  in  Batch  y.  Atkinson,  56  Me. 
824.  96  Am.  Dec.  464,  and  other  cases. 

The  opinion  that  delivery  of  a  key  is  equiy- 
alent  to  the  delivery  of  documents  lock^  up 
under  the  key  is  not  at  all  supported  by  tiie 
views  announced  in  such  cases  as  HawkinM 
V.  Blewitt,  2  £sp.  668 ;  Bunn  y.  Marhhvn^  7 
Taunt.  224,  and  Warriner  y.  Bogers,  L«  R. 
16  Eq.  Cas.  840,  where  the  retention  of  the 
key  by  the  donor  was  deemed  to  negative  the 
claim  of  a  gift;  for,  to  constitute  a  ^ift, 
there  must  be,  besides  delivery  of  the  thing, 
an  intention  to  transfer  to  the  donee  complete 
dominion  over  it,  and  the  withholding  of  tlie 
key  proved  that  no  such  intention  existed, 
notwithstanding  the  fact  of  delivery.  Nor 
is  that  opinion,  in  its  general  form,  fully 
sustained  by  cases  like  Sebtnson  y.  EmTnans, 
158  Mass.  592,  where  the  receptacle  was  in 
the  immediate  presence  and  control  of  the 
parties,  in  a  room  occupied  by  the  donee,  as 
well  as  the  donor,  and  where  the  only  ex- 
ternal sign  of  the  exclusive  possession  of  the 
receptacle  was  the  actual  possession  of  the 
key.  Under  such  circumstances,  tradition 
of  the  key  might  be  considered  tantamount 
to  tradition  of  the  receptacle  and  its  contents, 
without  giving  the  same  force  to  the  tradi- 
tion of  the  key  when  the  receptacle  was  away 
from  the  presence  of  the  parties,  and  in  the 
actual  possession  of  a  third  person.  We  are 
not  willing  to  approve  the  extreme  views 
which  have  been  adopted  in  the  cases  cited. 
We  agree  with  the  sentiment  expressed  in 
Bidden  v.  TJirall,  125  N.  Y.  572,  11  L.  R. 
A.  684,  that  "public  policy  requires  that 
the  laws  regulating  gifts  causa  mortis  should 
not  be  extended,  and  that  the  range  of  such 
gifts  should  not  be  enlarged."  When  it  is 
remembered  that  these  gifts  come  into  ques- 
tion only  after  death  has  closed  the  lips  of 
the  donor ;  that  there  is  no  legal  limit  to  the 
amount  which  may  be  disposed  of  by  means 
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<d  them ;  that  millioDB  of  dollars*  worth  of 
property  Is  locked  up  in  yaults,  the  keys  of 
whidi  are  carried  in  the  owners'  pockets; 
and  tiiat,  under  the  rule  applied  in  those 
^cases,  aach  wealth  may  be  transferred  from 
the  dying  owner  to  his  attendant,  provided 
the  latter  will  take  the  key,  and  swear  that 
it  was  deliyered  to  him  by  the  deceased  for 
the  purpose  of  giving  him  the  contents  of 
the  vault, — the  dangerous  character  of  the 
rule  becomes  conspicuous.  Around  eveir 
•other  disposition  of  the  property  of  the  deaci, 
the  legislative  power  has  thrown  safeguards 
against  fraud  and  perjury ;  around  this  mode, 
the  requirement  of  actual  delivery  is  the 
only  substantial  protection,  and  the  courts 
'thould  not  weaken  it  by  permitting  the  sub- 


stitution of  convenient  and  easily -proven  de- 
vices.- We  think  the  trial  justice  properly 
decided  that  the  evidence  would  not  warrant 
the  jury  in  findin|^  such  a  delivery  as  is  es- 
sential to  a  dtmcUio  marti%  causa.  Nor  was 
there  any  error  in  his  ruling  that  the  plain- 
tiff had  no  title  under  the  will  of  her  lather. 
That  instrument  made  the  estate  of  each  of 
his  daughters  indefeasible  upon  her  arriving 
at  the  age  of  twenty-three  years.  Only  in 
case  she  died  before  that  period  and  with- 
out issue,  was  there  a  gift  over  to  her  sur- 
viving sister.  Van  HatUen  v.  Pennington. 
8  N.  J.  Eq.  745. 

The  judgments  should  be  affirmed^ 

Abbettf  </.,  dissents. 
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of  action  Ibr  dlvoroe  in  Ikvor 

of  the  husband  on  the  ^ronnd  of  the 
wife**  adnltery  !■  not  barred  by  failure 
to  set  It  up  OS  a  defense  to  a  suit  by  tbe  wife 
for  a  M^parate  maintenance.  In  whtoh  she  obtains 
sdecreeb 

(February  27,  IBOi.) 

EXCEPTIONS  by  plaintiff  to  rulings  of  the 
Superior  Couit  for  Plvmoulh  County 
made  during  the  trial  of  a  libel  for  divorce, 
Mrbich  resulted  in  the  dismissal  of  the  libel. 
Suitained, 

At  the  trial  it  appeared  that  the  libelee  was 
discovered  by  libelaot  on  June  4,  1892,  in 
tbe  act  of  adultery.  Libelant  ejected  her  from 
bis  house  and  on  June  6, 1892,  she  brought 
suit  for  separate  maintenance.  Libelant  de- 
fended but  offered  no  evidence  of  the  adultery. 
August  22, 1892,  the  probate  court  entered  a 
decree  for  libelee,  reciting  tbat  for  justifiable 
cause  she  was  living  apart  from  her  husband, 
Ko  appeal  was  taken.  The  court  ruled  in  this 
case  that  that  decree  was  a  bar  to  the  main- 
teuanoe  of  this  libel. 

Further  facts  appear  in  the  opinion. 

Messrs,  Simmons  &  Pratt*  for  libelant: 

It  does  not  follow  because  of  the  failure  of 
the  libelant  to  put  in  evidence  the  Adulterous 
Act  of  June  4,  1892,  that  he  is  concluded  by 
tbe  rule  tbat  the  judgment  of  the  probate  court 
rendered  not  only  upon  tbe  issues  there  beinff 
tried,  but  upon  all  tlmt  might  have  been  tried 
in  that  action  is  a  bar  to  any  subsequent  action 
between  the  same  parties. 

1.  Because  the  probate  court  upon  the  wife's 
petition  had  no  authority  to  decree  a  judicial 
separation  of  the  parties.    It  cannot  suspend 

Koza.»Tlie  decision  In  the  above  case  as  to  the 
effect^  to  bar  a  divorce,  of  a  decree  for  separate 
nainteoanoe.  In  which  the  wife's  adultery  is  not 
Mt  up  IB  a  defense,  seenw  to  be  one  of  first  Impres- 
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the  marriage  status.  It  affects  to  a  limited  es 
tent  the  rights  and  duties  of  tbe  parties,  ex- 
cept so  far  as  thev  are  modified  by  tbe  decree. 

Barney  v.  Tourtellotte,  188  Mass.  106. 

It  might  decree  a  separate  maintenance  of 
the  libelee  for  tbe  husband's  gross  cruelty  or 
confirmed  habits  of  intoxication,  but  such  con- 
duct upon  his  part  is  not  a  license  for  her  to 
commit  adultery. 

Lea  V.  Lea,  99  Mass.  496,  96  Am.  Dec.  773; 
Lyster  v.  lister ^  111  Mass.  827;  Franklin  v. 
Franklin,  18  L.  R.  A.  848,  154  Mass.  615,  and 
cases  there  dted. 

2.  The  fact  determined  by  the  decree  is  not 
necessarilv  inconsistent  with  the  necessary  al- 
legation  in  the  libel  and  it  does  not  therefore 
fall  within  the  rule  laid  down  in  Miller  v. 
MiUer,  150  Mass.  111. 

8.  It  is  not  to  be  taken  for  granted  that  be- 
cause tbe  record  is  silent  upon  this  point,  the 
actions  by  the  wife  in  the  probate  court  and 
by  the  husband  in  tbe  superior  court  were  for 
the  same  cause.  On  the  contrary  it  may  fairly 
be  assumed  and  argued  that  the  recrimination 
by  way  of  which  the  decree  was  set  up  con- 
sisted in  his  violence  at  the  time  of  electing 
her  from  his  house.  If  they  are  not  for  the 
same  cause  of  action  the  decree  is  not  a  bar  to 
the  maintenance  of  this  libel. 

Foye  V.  Patch,  182  Mass.  Ill;  Bvrlen  v. 
Shannon,  99  Mass.  200, 96  Am.  Dec.  788;  Lea 
V.  Lea,  supra;  Hawks  v.  Truesdell,  '99  Mass. 
667;  OromieeU  v.  Sac  County,  94  U.  S.  851,  24 
L.  ed.  195. 

Mr,  Chester  M.  Perry,  for  libelee: 

(a)  The  probate  court  had  jurisdiction  in  the 
matter  of  the  x>etition  of  the  libelee  for  sep- 
arate support  and  maintenance. 

Pub.  Stat.  chap.  147,  ^  88. 
.  {b)  The  parties  being  the  same,  the  decree 
of  the  probate  court  must  have  the  same  bind- 
ing effect  as  the  judgment  of  any  other  court 
having  jurisdiction. 

Smttn  V.  ^ee,  11  Mass.  507;  Bmery  v.  BU- 
dreth,  2  Gray,  228;  Pierce  v.  Prescott,  128 
Mass.  140;  McKim  v.  Doane,  187  Mass.  195; 
Miller  V,  MiUer,  150  Mass.  HI. 

It  appears  from  the  bill  of  exceptions  that 
the  libel  alleges  adultery  with  one  Ford,  on  the 
fourth  day  or  June,  1892,  and  on  divers  other 
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days  and  times  during  the  three  years  next 
preceding  said  fourth  day  of  June;  and  that 
the  libelant  ejected  the  libelee  from  his  bouse 
on  the  said  fourth  day  of  June,  at  which  time 
he  discovered  her  committing  adultery  with 
said  Ford.  The  bill  of  exceptions  does  not 
show  what  the  evidence  was  which  the  libel- 
ant relied  on  in  the  defense  to  the  petition  of 
his  wife  for  separate  support  and  maintenance, 
yet  it  is  certain  that  the  issue  there  was  the 
wife's  conduct  during  marriage,  and  it  is  fair 
to  infer,  from  the  above  facts,  that  his  defense 
to  said  petition  was  the  adultery  of  the  libelee; 
and,  although  it  appears  by  the  bill  of  excep- 
tions that  no  evidence  was  offered,  at  the  hear- 
ing on  said  petition  for  separate  support  and 
maintenance,  of  the  particular  act  of  adultery 
of  June  4,  1892,  yet  it  does  appear  that  the 
libelant  alone  knew  of  it,  and  he  cannot  now 
complain  of  his  own  laches;  and  the  finding  of 
the  probate  court  that  the  libelee  was  living 
apart  from  her  husband  for  justifiable  cause 
estops  hiro  from  again  litigating  the  same  issue. 

CJom.  V.  Evans,  101  Mass.  25;  Thurston  v. 
ThvrsPm,  09  Mass.  89;  Lea  v.  Lea,  Id.  493.  96 
Am.  Dec.  772;  Lewis  y.  Lewis,  106  Mass.  309. 

The  probate  court,  by  its  decree  that  the 
libelee  was  living  apart  from  her  husband  for 
justifiable  cause,  has  judicially  determined  the 
fact  that  she  was  guilty  of  no  matrimonial 
offense  that  would  entitle  her  husband  to  a 
divorce,  and  the  libelant's  exceptions  cannot 
be  sustained  without  virtually  impeaching  the 
correctness  of  said  decree,  which,  from  mo- 
tives of  public  policy,  the  law  does  not  permit 
to  be  done. 

fhi^'l^n  V.  Shannon,  99  Mass.  200,  96  Am. 
Dec.  738. 

Knowlton.  X,  delivered  the  opinion  of 
the  court : 

In  regard  to  subjects  of  which  the  probate 
court  has  jurisdiction,  and  upon  parties 
brought  within  its  jurisdiction,  a  decree  of 
that  court,  like  a  judgment  of  other  courts, 
is  conclusive.  MiUer  v.  Miller,  150  Mass. 
Ill ;  McKiin  v.  Doane,  137  Mass.  195 ;  Pierce 
V.  Prescoit,  128  Mass.  140;  Laughton  v. 
Ath'ns,  1  Pick.  585. 

The  decree  introduced  at  the  trial,  being 
between  the  same  parties  as  those  in  the  pres 
ent  action,  is  binding  and  conclusive  upon 
them  in  this  suit  in  regard  to  all  matters 
shown  to  have  been  put  in  issue,  or  to  have 
been  necessarily  involved,  in  the  former  suit, 
and  actually  tried  and  determined  in  it.  In 
regard  to  matters  not  then  in  controversy, 
and  not  heard  and  determined,  although  it  is 
conclusive  so  far  as  the  final  disposition  of 
that  cause  of  action  is  concerned,  it  is  not 
conclusive  to  prevent  a  determination  of  them 
according  to  the  truth,  if  they  are  subse- 
quently controverted  in  a  different  case. 
Foyev.  Patch,  132  Mass.  Ill ;  Com,  v.  Etans, 
101  Mass.  25 ;  Burlen  v.  Shannon,  14  Gray, 
483-437 ;  Thurston  v.  Thurston,  99  Mass.  89 ; 
Jjeids  V.  Lewi's,  106  Mass.  809;  Burlen  v. 
Shannon,  99  Mass.  200,  96  Am.  Dec.  788 ; 
Hawks  V.  Truesdell,  99  Mass.  557 ;  Lea  v.  Lea, 
Id.  496,  96  Am.  Dec.  772 ;  Cromwell  ▼.  Sac 
County,  94  U.  8.  851,  24  L.  ed.  195. 

It  would  be  a  harsh  and  oppressive  rule 
which  should  make  it  necessary  for  one  sued 
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on  a  trifling  claim  to  resist  it  and  engage  Id 
costly  litigation  in  onler  to  prevent  the  opera- 
tion of  a  judgment  which  would  be  held  con- 
clusively to  have  established  against  hin> 
every  material  fact  alleged  and  not  denied  in 
the  declaration,  so  as  to  preclude  him  front 
showing  the  truth  if  another  controversy 
should  arise  between  the  same  parties.  Thei^ 
might  be  various  reasons  why  he  would  pre- 
fer to  submit  to  a  claim  ratner  than  to  de- 
fend against  it.  For  the  purpose  of  defend* 
ing  that  suit  he  would  have  his  day  In  court 
but  once,  and  if  he  chose  to  let  the  case  go 
by  default,  or  with  a  trial  upon  some  of  the 
defenses  which  might  be  made,  and  not  upon 
others,  he  would  be  obliged  forever  after  to 
hold  his  peace.  But  a  plaintiff  can  claim 
no  more  than  to  be  given  what  he  asks  in 
his  writ.  He  cannot  justly  complain  that 
the  defendant  has  not  seen  it  to  set  up  de- 
fenses  and  raise  issues  for  the  purpose  of  en- 
abling  him  to  settle  facts  for  future  possible 
controversies.  In  subsequent  proceedings 
which  arc  independent  of  the  original  suit, 
the  judgment  in  that  suit  is  conclusive  as 
evidence,  or  may  be  pleaded  as  an  estoppel, 
only  as  to  those  matters  which  were  put  in 
issue  and  determined  ;  but  it  is  not  necessary 
that  these  should  be  particularly  mentioned 
in  the  pleadings,  if  they  are  involved  in  the 
issue  made  up,  and  if  the  case  is  determined 
upon  the  trial  of  that  issue.  The  bill  of  ex- 
ceptions in  this  case  shows  nothing  in  regard 
to  the  pleadings,  further  than  that  there  wa» 
a  petition  brought  under  Pub.  Stat.,  chap. 
147.  §  33,  and  tuat  the  respondent  appeared 
and  defended  against  it.  It  appears  that  no 
evidence  was  offered  of  the  act  of  adultery  on 
June  4,  1892,  and  we  infer  that  it  was  not 
set  up  in  answer  to  the  petition.  We  must 
assume  that  the  respondent's  pleading  was  a 
g:eneral  denial.  Was  the  question  whether 
the  petitioner  had  committed  adultery,  as 
now  appears,  necessarily  involved  in  the 
issue  made  up  b^  an  aflfirmation  and  denial 
that  she  was  living  apart  from  her  husband 
for  justifiable  cause?  The  grounds  of  the 
i  decree  do  not  appear.  Could  such  a  decree 
I  have  been  made  upon  any  possible  state  of 
I  facts,  if  the  petitioner  had  been  known  to 
j  have  committed  adultery  on  June  4,  1892? 
If  so,  the  decree  could  not  be  held  to  be  a 
bar  to  a  divorce  unless  the  only  facts  which 
would  render  the  decree  possible  are  such  as 
would,  of  themselves,  preclude  the  libelant 
from  obtaining  a  divorce.  The  decision  that 
a  wife  is  living  apart  from  her  husband  for 
a  justifiable  cause,  made  upon  a  hearing  be- 
tween them  on  the  general  issue,  conclusively 
shows  that  she  has  not  utterly  deserted  him. 
Miller  v.  Miller,  150  Mass.  111. 

Living  apart  from  a  husband  under  such 
circumstances  as  to  constitute  utter  desertion, 
for  which  a  divorce  may  be  granted,  is  a 
marital  wrong,  and  cannot  be  legally  justi- 
fiable. But  facts  may  be  supposed  upon 
which  the  decision  of  the  probate  court  might 
have  been  made  in  the  present  case,  even  if 
it  was  known  that  the  wife  was  guilty  of 
adultery  of  which  the  husband  had  knowl- 
edge. If  he  had  for  a  long  time  been  guilty 
of  extreme  cruelty  towards  her,  and  had  in- 
flicted serious  bodily  injury  upon  her  whei^ 
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he  ejected  her  from  his  house,  and  then  had 
asked  her  to  return  to  his  home,  and  had  of- 
fered to  forgive  the  adultery  if  she  would 
come  back,  she  would  have  been  justified  in 
refusing  to  return,  on  the  ^ound  that  she 
had  reason  to  fear  great  injjury  from  his 
cruelty  if  she  continued  to  live  with  him. 
If  such  facts  appeared,  the  court  might  well 
decide  that  she  was  justifiably  living  apart 
from  him  on  account  of  his  cruelty,  notwith- 
standing her  adultery,  which  he  was  willing 
to  forgive.  It  is  obvious,  therefore,  that  the 
decision  in  her  favor  on  the  question  whether 
she  was  living  apart  from  him  for  a  justifi- 
able cause  is  not  necessarily  a  finding  that 
she  was  not  guilty  of  adultery ;  and  upon 
the  record  before  us  it  cannot  be  said  that 
her  guilt  or  innocence  was  necessarily  in- 
volved in  the  issue  then  tried. 

^t  may  be  said,  however,  that  the  facts 
above  supposed  are  such  as  would  bar  his 
suit  for  a  aivoroe,  and  that  therefore  such  an 
hypothesis  cannot  help  him  in  this  case.  It 
is  true  that  the  extreme  cruelty  of  a  libelant 
is  a  defense  to  a  libel  for  a  wife's  adultery. 
Bandy  t.  Sandy,  124  Mass.  894;  Gumming 
V.  Gumming,  185  Mass.  886-889,  46  Am.  Rep. 
476 ;  Marruon  v.  Morrison,  142  Mass.  861,  56 
Am.  Rep.  688.  But  there  may  be  other  causes 
which  would  justify  her  in  living  apart  from 
him,  less  than  those  which  would  be  a  ground 
for  a  di  vorce  in  her  favor.  Such  causes  cou  1  d 
not  be  availed  of  as  an  answer  to  his  libel 
for  a  divorce  on  the  ground  of  her  adultery, 
although  they  might  warrant  this  finding  of 
the  probate  court.  Against  this  proposition 
it  is  argued  forcibly,  by  a  prominent  author, 
that  no  cause  should  be  deemed  sufficient  to 
justify  withdrawal  from  cohabitation  which 
is  not  enough  to  call  for  a  judicial  separa- 
tion. 1  Bishop,  Marriage,  Divorce  &  bepa- 
ration,  §  1758.  This,  until  recently,  was  the 
law  in  £n>?land,  and  it  is  still  the  law  in 
some  of  the  American  states ;  but  it  is  now 
held  by  the  English  courts  that  the  use  of 
the  words  '^  separation  without  reasonable 
cause"  in  the  statute  in  reference  to  desertion 
implies  that  there  may  be  a  separation  with 
a  reasonable  cause  which  is  something  less 
than  the  causes  for  which  a  divorce  may  be 
mntcd.  Teatman  v.  Teatman,  L.  K.  1 
Prob.  &  Div.  ^'^-A^l  i  Eastoell  y.  Satwell, 
1  Swab.  A  T.  602,  29  L.  J.  Prob.  A  M.  21. 
Bo,  too,  a  voluntary  separation  of  husband 
and  wife  is  not  there  deemed  to  be  against 
public  policy,  and  articles  of  separation  en- 
tered into  by  a  husband  and  wife  are  enforced 
by  courts  of  equity.  WiUon  v.  Wilson,  1 
ti.  L.  Cas.  688 ;  Beaant  v.  Wood,  L.  R.  12 
Ch.  Div.  605 ;  Hart  v.  Bart,  L.  R.  18  Ch. 
Div.  670.  In  this  commonwealth  it  has  been 
held  that  an  indenture  whereby  a  husband 
agrees  to  pay  to  a  trustee  money  for  the  sup- 
port of  his  wife,  made  in  contemplation  of 
an  immediate  separation,  which  takes  place 
as  contemplated,  la  not  void  as  against  pub- 
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lie  policy.  Fox  v.  Davia,  118  Mass.  255,  18 
Am.  Rep.  476.  In  Lyster  v.  Lysttr,  111  Mass. 
827,  Mr,  Justice  Gray  says,  in  giving  the 
opinion  of  the  court:  *^It  has  accordingly 
been  held,  by  a  great  weight  of  American 
authority,  that  ill  treatment  or  misconduct 
of  the  husband  of  such  a  degree,  or  under 
such  circumstances,  as  not  to  amount  to 
cruelty  for  which  a  wife  would  be  entitled 
to  sue  for  a  divorce  against  him,  might  yet 
justify  her  in  Icavin;;  his  house,  and  pre- 
vent his  obtaining  a  divorce  for  her  desertion 
if  she  did  so.**    See,  also,  cases  there  cited. 

The  statute  which  we  are  considerinfir 
(Pub.  Stat.  chap.  147,  g  88)  permits  the  hus~- 
band  as  well  as  the  wiie  to  apply  to  a  court 
to  obtain  an  order  "  concerning  supDort  of  a 
wife,  or  the  care,  custody,  and  maintenance 
of  the  minor  children;**  thus  implying;  that 
the  provisions  of  the  statute  are  not  alone  for 
the  benefit  of  a  wife  whose  husband  has  been 
guilty  of  misconduct  which  would  be  a  cause 
for  divorce.  If,  to  obtain  the  benefit  of  its 
provisions,  a  wife  were  obli^pd  to  show  mis- 
conduct of  the  husband  which  would  be  a 
cause  for  a  divorce,  it  would  add  but  little 
to  the  provisions  of  previous  statutes  under 
which,  in  divorce  proceedings,  she  could  ob- 
tain orders  for  alimony,  and  in  regard  to  the 
custody  and  support  oi  minor  children.  We 
are  of  opinion  that  under  this  statute  the 
wife  may  show  that  she  is  living  apart  from 
her  husband  for  a  justifiable  cause,  without 
necessarily  ffoing  so  far  as  to  show  a  cause 
which  would  entitle  her  to  a  divorce,  and 
that  the  reasons  required  to  warrant  the  de- 
cree of  the  probate  court  in  the  present  case 
were  not  necessarily  reasons  which  would 
preclude  a  husband  from  obtaining  a  divorce 
for  adultery  from  the  wife.  Precisely  what 
reasons  would  justify  a  wife  in  withdrawing 
and  living  apart  from  her  husband,  so  as  to 
subject  the  husband  to  a  liability  for  her 
support  away  from  his  home,  under  this  stat- 
ute, it  is  unnecessary  in  this  case  to  deter- 
mine ;  it  is  enough  if  the  cause  is  something 
less  than  that  required  to  entitle  her  to  a  di- 
vorce, and  therefore  less  than  that  which 
would  be  necessary  to  furnish  a  bar  to  her  hus- 
band's libel  for  her  misconduct,  if  pleaded 
by  way  of  recrimination.  See  Sturbridge  v. 
Franklin,  160  Mass.  149. 

Although  ordinarily  the  question  whether 
she  was  guilty  of  adultery  would  be  impor- 
tant evidence  on  the  issue  tried  in  the  pro- 
bate court,  the  husband  might  offer  to  for- 
give her  if  she  would  return,  or  for  other 
reasons  the  decision  mi^ht  be  made  to  rest 
on  grounds  which  would  not  involve  a  find- 
ing that  she  was  innocent  or  guilty  of  that 
crime.    It  follows  that  the  judgment  of  the 

f probate  court  is  not  conclusive  against  the 
ibelant  in  the  present  action,  and  there  must 
be  a  new  trial. 
Exceptiam  sustained. 
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*1.  The  damag^es  recoverable  fbr  the 
refusal  of  a  bank  to  pay  a  eheck  drawn 
upon  It  by  one  who  has  funds  with  the  bank 
wherewith  to  make  such  fwyment  should  not 
ezoeed  such  amount  as  reasonably  and  fftlrly,  in 
the  natural  ooune  of  things,  would  result  from 
such  ref  usaL 

8«  General  damages  are  sach  ae  the 
Jnry  may  flrl^®  when  the  judge  cannot 
point  out  any  measure  by  which  they  are 
to  be  asoertalned  except  the  opinion  and  Judg- 
ment of  a  reaBonat>le  man.  Bpeoial  damages  are 
such  as  by  oompetent  evldenoe  are  directly  trace- 
able to  defendant's  failure  to  discharge  his  con- 
tract obligations  or  such  duties  as  are  imposed 
upon  him  by  law. 

8«  When  a  party  litigant  haSt  by  an  eva- 
sion of  the  adverse  ruling  of  tiie  court* 

inteDtlonally  and  willfully  introduced  evidence 
of  facts  Improper  for  consideration  by  the  jury, 
it  must  be  presumed  that  such  improper  evidence 
has  had  a  prejudicial  effect,  and  the  verdict 
should  accordingly  be  set  aside. 

(February  80, 1804.) 

ERROR  to  the  District  Court  for  Douglas 
County  to  review  a  jud^meDt  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages alleged  to  have  been  caused  by  defend- 
ant's wrougful  refusal  to  pay  a  cbeck.  He- 
versed, 

The  facts  are  stated  in  the  commissioner's 
opinion. 

Messrs.  Cornish  ft  Robertson*  for  plain- 
tiff in  error: 

It  appears  that  the  Eoglish  courts  have  de- 
cided that  an  action  like  tbe  one  at  bar  will 
lie;  that  it  is  an  action  arising  upon  contract 
and  not  in  tort,  and  that  the  measure  of  dam- 
ages, following  the  rule  in  Eadley  v.  Boxen- 
dale,  9  £xch.  841,  is  such  as  naturally  result 
from  the  dishonor  of  the  check,  or  such  as  are 
reasonably  within  the  contemplation  of  the 
parties,  and  "if  the  plaintiff  is  a  trader,  spe- 
cial damages  need  not  be  proved,  just  as  in  a 
case  of  an  action  for  slander  of  a  person  in  the 
way  of  his  trade,  or  in  case  of  the  imputation 
of  insolvency  of  a  trader,  the  action  lies  with- 
out proof  of  special  damage." 

One  reason  given  for  tbe  rule  in  the  English 
cases,  is  that  the  payee  of  a  check  can  bring 
no  action  against  the  biank  to  recover  the 
amount  due  thereon,  and  it  is  necessary  that 
the  depositor  have  such  an  action  as  the  pres- 
ent, to  piotect  both  himself  and  the  payee  of 
the  check. 

This  court  in  Fanner  ▼.  SmWi,  11  L.  R.  A. 
628,  U  Keb.  107,  has  departed  from  tbe  old 
rule  as  above  staled,  and  declared  that  depos- 
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itor  and  banker  wereftbe  same  fn  all  respectr- 
as  other  creditors  and  debtors,  and  the  payee 
of  the  check  could  bring  an  action  direct 
against  the  bank. 

All  the  English  authorities  agree  that  the- 
action  is  upon  contract,  and  if  so  the  motive 
of  the  bank  in  refusing  to  honor  the  check 
when  it  has  on  deposit  funds  wherewith  to^ 
meet  it,  is  not  material. 

Prefm  ▼.  Bayal  Bank  of  Liwrpodl,  L.  R  5- 
Exch.  93. 

In  all  other  analogous  cases  of  debtor  and 
creditor,  on  failure  of  performance,  tbe  meas- 
ure of  damages  is  invariably  the  interest  on. 
the  amount  withheld. 

The  damages  which  may  be  recovered  are^ 
such  damages  as  naturally  result  from  the 
wrongful  act,  or  such  as  were  reasonably^ 
within  the  contemplation  of  the  parties. 

Sycamore  Marsh  Harvester  Ch.  v.  Bturm,  IS 
Keb.  210;  Avltman  v.  8tout,  16  Neb.  586. 

A  party  injured  by  breach  of  contract  must 
reasonably  exert  himself  to  prevent  damage*, 
and  cannot  unnecessarily  enhance  the  dnmas^. 

Dillon  ▼.  Anderson,  43  N.  Y.  281;  1  Suther- 
land, Damages,  p.  148  et  sea.;  Oliver  v.  ffato- 
ley,  6  Neb.  4.^9;  Ijong  ▼.  Clapp,  16  Neb.  417; 
Crete  Y.  Ohilds,  11  Neb.  262. 

Mr,  G»  A.  Baldwin  for  defendant  iit> 
error. 

Ryan*  (7.,  filed  the  following  opinion: 
By  his  petition  filed  in  the  district  court- 
of  Douglas  county.  Neb. ,  Peter  Qoos  alleged 
that  the  Bank  of  Commerce  was  a  corporation 
carrying  on  a  general  banking  business,  and 
that  as  such  it  Invited  and  received  deposits, 
to  be  held  and  paid  out  upon  the  checks  of' 
its  customers ;  that  during  the  month  of  Sep- 
tember, 1889,  the  said  Gous  was  a  depositor 
in  said  bank,  and  had  on  deposit  in  said 
bank  about  $8,800  on  the  20th  of  said  last- 
named  month.     The  injuries  for  which  com- 
pensation was  sought  were  described  in  the 
following  language :    **  Plaintiff  says  that  on 
the  20th  day  of  September,  1889,  and  when, 
he  so  had  in  said  bank  said  balance  of  more 
than  $3, 800. 00,  that  said  bank  had  so  received 
from  plaintiff,  as  aforesaid,  on  deposit,  and 
which  said  money  was  so  held  by  defendant 
subject  to  the  order  of  plaintiff,  he  drew  hia 
check  on  said  bank  for  the  sum  of  $804.90, 
payable  to  the  order  of  the  city  treasurer  of 
Omaha ;  that  at  said  date  John  Rush  was  the 
city  treasurer  of  Omaha,  and  plaintiff  deliv- 
ered said  check  to  said  Rush  in  payment  of 
certain  taxes  due  from  the  plaintiff  to  the 
city  of  Omaha ;  that  afterwards,  on  the  28d 
day  of  September,  the  said  check  was  pre- 
sented to  said  defendant  (Bank  of  Commerce) 
for  payment,  and  payment  was  refused  on. 
said  check  on  the  pretended  excuse  that  plain- 
tiff had  no  funds  in  the  bank ;  and  the  de- 
fendant made  no  other  or  different  excuse  for^ 
not  honoring  and  paying  said  check,  and  said 
check  was  not  paid  oy  defendant,  and  never^ 


Nora.— Very  few  decisions  have  been  rendered 
in  ibis  country  on  tbe  question  presented  in  the 
above  case,  as  to  damages  for  refusal  by  a  bank  to 
pay  a  check  on  a  deposit  which  is  applicable  tbeie- 
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to.  For  a  full  review  of  the  deoisions  on  the  8ub»- 
ject.  see  SchalTner  v.  Bhrman  (HI )  15  L.  R.  A.  IftL. 
in  connection  with  tho  noU  to  that  cas& 


18M. 


Bahs  of  Commkbcb  v.  Gocitt 


VhL 


was,  and  was  retunied  by  said  bank  to  said 
Rudi  dishonored  and  unpaid.  Plaintiff  says 
that  at  the  time  said  cbeclt  was  presented  for 
payment  at  defendant's  bank,  and  at  all  times 
nom  and  after  September  30,  1889,  plaintiff 
bad  on  deposit  in  said  bank,  subject  to  his 
order  and  to  be  paid  on  his  checks,  more  than 
$3,000.00,  and  out  of  which  said  funds  said 
dieck  should  have  been  paid.  Plaintiff  says 
that  for  the  reason  that  said  check  was  not 
paid  by  said  defendant  when  it  was  so,  as 
aforesaid,  presented  :o  said  bank  for  pay- 
ment, and  for  no  other  cause,  and  without 
any  fault  on  the  part  of  said  plaintiff  what- 
ever, the  said  John  Bush  filed  a  complaint 
with  the  police  court  of  Omaha,  char/^ing  said 
plaintiff  therein  with  the  crime  of  o1)ta1ning 
a  tax  receipt  under  false  pretenses,  and  by 
falsely  and  feloniously  representing  to  said 
Rush  that  he  had  funds  in  said  defendant's 
bank  subject  to  be  paid  on  the  check  of  said 
plaintiff;  and,  upon  said  complaint  having 
been  so  filed,  a  warrant  was  issued  by  the 
police  judge  of  Omaha  for  the  arrest  of  said 
plaintiff,  and  by  authority  of  said  warrant, 
and  upon  said  complaint,  said  plaintiff  was 
arrested  by  the  police  ofilcers  of  Omaha,  and 
was  taken  to  the  city  prison,  where  said 
plaintiff  was  imprisoned  with  the  lowest, 
filthiest,  and  most  abandoned  of  human  creat- 
ures, and  plaintiff  was  kept  so  imprisoned 
for  a  long  space  of  time,  to  wit,  four  hours, 
and  was  released  from  his  said  imprisonment 
on  the  condition,  only,  of  giving  bail  in  the 
sum  of  $1,200.00  for  his  appearance  at  the 
time  fixed  by  said  court  for  the  trial  of  his 
case ;  and  plaintiff  was  compelled  to,  and 
did,  give  said  bail,  and  was  thereby  released 
from  his  said  imprisonment.  Plaintiff  says 
that  when  he  so  gave  said  check  he  had,  and 
knew  he  had,  in  said  bank,  subject  to  his 
order,  a  sum  of  money  greatly  in  excess  of 
the  amount  of  said  check,  iana  plaintiff  had 
no  notice,  or  suspicion  even,  that  said  check 
would  not  be  honored  and  paid ;  and  said 
check  was  so  given  by  said  plaintiff  in  good 
faith,  expecting  that  it  would  be  honored 
and  paid,  and  said  check  would  have  been 
paid  but  for  the  false,  wicked,  and  cruel  and 
illegal  act  of  said  defendant,  its  officers  and 
employes,  in  refusing  to  honor  and  pay  the 
same.  Plaintiff  says  that  he  was,  and  for 
several  years  last  past  has  been,  engaged  in 
the  business  of  keeping  an  hotel  in  Omaha, 
and  by  so  doing  formed  an  extensive  ac- 
quaintance, in  the  state  of  Nebraska  and  ad- 
joining states,  among  the  traveling  public; 
that  plaintiff  is  also  doing  an  extensive  bus- 
iness in  yarious  branches  of  trade,  oftentimes 
requiring  an  extensive  credit  to  carry  on  his 
said  business,  which,  before  the  occurrence 
of  Uie  events  so  complained  of,  he  was  able 
to,  and  did,  obtain.  Plaintiff  says  that  by 
reason  of  the  refusal  of  the  said  defendant 
to  honor  and  pav  his  said  check,  and  his  said 
arrest  upon  said  charge  aforesaid,  and  before 
the  truth  or  falsity  of  said  charge  was  known 
or  could  be  determined,  the  said  charge 
against  him,  and  the  fact  of  his  arrest  and 
imprisonment,  was  published  in  the  daily 
papers  of  Omaha,  and  sent  broadcast  over  the 
land  in  this  state  and  adjoining  states,  and 
plaintiff  was  brought  thereby  to  great  and 
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everlasting  disgrace  and  contumely;  and 
plaintiff's  character  was,  by  reason  of  the- 
premises  aforesaid,  greatly  injured,  and  per- 
sons whoso  confidence  he  was  entitled  to  and 
did  have  before  that  time,  by  reason  of  the- 
acts  of  said  defendant,  questioned  the  in- 
tegrity of  said  plaintiff,  and  refused  to  give 
him  tne  financial  credit  which  they  had  been 
accustomed  to;  and,  although  plaintiff  is. 
possessed  of  a  large  amount  of  property  over 
and  above  all  his  indebtedness,  by  reason  of 
the  said  acts  of  said  defendant  his  said  cred- 
itors became  clamorous  for  their  pay,  and 
plaintiff  has  been  caused  great  embarrass- 
ment, and  has  been  compelled  to  make  great 
sacrifices  to  meet  and  pay  his  said  credit- 
ors,— all  of  which  said  state  of  facts  wera' 
caused  by  the  said  acts  of  said  defendant. 
Plaintiff  says,  by  reason  of  said  averments- 
and  the  disgrace  brought  upon  him,  he  has 
suffered  great  distress  and  pain  of  mind,  and 
has  suffered  great  loss  and  damage  to  his  rep- 
utation as  an  honest  business  man ;  that  he 
lias  suffered  great  pecuniary  loss  and  damage 
in  the  manner  aforesaid  ;  and  he  savs  by  rea- 
son of  the  premises  he  has  sustained  damagea 
in  the  sum  of  $50, 000. 00.  **  For  the  sum  last 
named,  judgment  was  prayed. 

The  answer  admitted  that  the  defendant 
was  a  banking  corporation,  and  that  plain- 
tiff was  a  customer  of  said  bank,  and  that  oa 
September  1,  1889,  plaintiff  had  on  deposit 
in  said  bank  the  sum  of  $103. 50 ;  and  the  de- 
fendant denied  all  other  allegations  of  th» 
petition.  Affirmatively,  the  defendant  an- 
swered that  about  September  20,  1889,  plain- 
tiff drew  his  check  on  said  bank  for  the  sum 
of  $804. 90,  payable  to  John  Hus^,  city  treas- 
urer of  Omaha,  which  check  was  presented 
for  payment  on  the  28d  day  of  said  month, 
and  payment  thereof  was  refused,  for  the  rea- 
son that  the  said  bank  then  held  a  note  of 
Peter  Goos,  dated  August  15,  1889,  due,  by 
its  terms,  in  ninety  days  from  its  date,  and 
which  ir,  had  been  atrreed,  as  defendant  al- 
leged, should  be  paid  out  of  the  proceeds  of 
a  mortgage  loan  (which,  at  the  date  of  tho 
note,  Goos  had  in  contemplation)  whenever 
said  loan  should  be  effected.  The  defendant 
further  answered  that,  in  accordance  with 
said  understanding,  the  amount  of  the  noto 
aforesaid  was  charged  against  plaintiff  when 
said  loan  was  effected,  and  the  unearned  in- 
terest upon  said  note  was  credited  to  the  ac- 
count of  Goos.  and  that  this  charge  was 
afterwards  assented  to  by  Goos,  and  that,  by 
reason  of  charging  said  note  against  the  ac- 
count of  Gooa,  there  was  left  an  insufficient 
amount  to  pay  his  check  afterwards  given 
against  said  account  in  favor  of  the  city 
treasurer.  The  bank,  further  answering, 
denied  that  the  filing  of  the  complaint,  and 
the  resulting  arrest  and  imprisonment  and 
the  publication  alleged  in  the  petition,  were 
the  actual  and  necessary  consequences  of  de- 
fendant's refusal  to  pay  the  check  drawn  ia 
favor  of  said  city  treasurer,  and  denied  that 
damages  on  that  account  were  chargeable  to. 
the  defendant.  The  matters  affirmatively 
pleaded  in  the  answer  were  denied  seriatim, 
in  plaintiff's  reply.  During  the  progress  of 
the  trial  the  parties  stipulated  as  follows: 
''It  is  agreed  by  the  parties  hereto,  for  th& 
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purposes  of  this  trial,  that  Peter  Goos,  at 
the  time  his  check  that  he  gave  the  city 
treasurer  for  $804.90  was  presented  for  pay- 
ment, and  payment  thereof  refused,  had  in 
the  defendant's  bank,  subject  to  being  drawn 
by  him,  $8,625.24,  unless  the  bank  was  au- 
thorized to  charge  Goos,  as  the  bank  did,  the 
4imount  of  his  note  which  was  dated  August 
15,  1889,  given  for  $3,000.00,  and  due  in 
ninety  days  from  date.  If  the  bank  had  the 
right  to  charge  Goos  with  the  amount  of  that 
note,  as  they  did  charge  him,  then,  at  the 
time  the  check  to  the  city  treasurer  was  pre- 
sented for  payment,  the  bank  was  not  liable 
for  dishonoring  the  cbeck.  It  is  not  the  in- 
tention of  this  stipulation  to  admit,  on  the 
part  of  the  defendant,  that  the  sum  of 
$3,625.24  was  correct,  except  for  the  pur- 
poses of  this  action,  nor  is  it  the  intention 
t>f  this  stipulation  to  admit  any  proposition 
of  law,  the  intention  of  the  parties  being 
simply  to  save,  on  this  trial,  an  accoun tins' 
of  these  matters. "  This  stipulation  restricted 
the  scope  of  inquiries  to  the  ground  upon 
which  the  defendant  acted  in  charging  the 
ninety-day  note  against  the  account  oi  the 
plaintiff,  whereby  arose  the  insufficiency  of 
funds  to  pay  the  check  in  fa /or  of  the  city 
treasurer  when  it  was  afterwards  presented. 
The  difficulty  attending  an  analysis  of  the 
grounds  of  damage  alleged  in  the  petition 
was  met  in  no  way  or  degree,  and  to  that 
question  our  attention  must  first  be  directed. 
A  reference  to  the  avorments  of  the  plain- 
tiff, relative  to  the  special  damages  which 
he  claims  the  right  to  recover,  will  show  that 
plaintiff  alleged  that  he  had  been  keeping 
an  hotel,  whereby  he  had  formed  an  extensive 
acquaintance,  throughout  the  state  of  Ne- 
braska and  adjoining  states,  among  the 
traveling  public,  etc.  Following  these  in- 
troductory statements  is  this  language : 
**  Plaintiff  says,  by  reason  of  the  refusal  of 
said  defendant  to  honor  and  pay  his  said 
check,  and  his  said  arrest  upon  said  charge 
aforesaid  ;  and  before  the  truth  or  falsity  of 
said  charge  was  or  could  be  known  or  de- 
termined, the  said  charge  against  him,  and 
the  fact  of  his  said  arrest  and  imprisonment, 
was  published  in  the  daily  papers  of  Omaha, 
and  sent  broadcast  over  the  land  in  this  and 
adjoining  states,  and  plaintiff  was  brought 
thereby  to  great  and  everlasting  disgrace  and 
contumely,  and  plaintiff's  credit  was,  by 
reason  of  the  premises  aforesaid,  greatly  in- 
jured," etc.  Towards  the  close  of  his  peti- 
tion, plaintiff  alleged  that,  by  reason  of  said 
premises  and  the  disgrace  brought  upon  him, 
ne  had  suffered  great  disgrace  and  pain  of 
mind,  and  great  loss  and  damage  to  his  rep- 
utation as  an  honest  business  man.  etc.  It 
is  evident  that  the  petition  was  framed  upon 
the  theory  that  the  bank  was  liable  for  the 
arrest  and  imprisonment  of  plaintiff,  and 
the  publication  of  that  fact,  whereby  his 
credit  was  greatly  damnged.  The  trial  court, 
however,  very  properly  held  that  these  mat- 
ters could  not  be  charged  to  the  bank  for  the 
mere  refusal  to  pay  the  check  of  the  plain- 
tiff; his  prosecution  and  imprisonment,  and 
the  published  statements  in  relation  thereto, 
not  being  the  natural  result  of  such  refusal. 
Speamore  Marah  Harveiter  Co,  ▼.   Sturm,   18 1 
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Neb.  310 ;  AuUman  y.  &out,  15  Neb.  580. 
The  action,  therefore,  as  was  properly  held 
by  the  trial  court,  was  maintainable  only  as 
one  for  loss  of  credit  resulting  from  defend- 
ant's refusal  to  pay  plaintiff's  check.  While 
this  was  the  theory  to  which  the  court  sought 
to  limit  the  trial  of  the  case,  the  utmost 
vigilance  could  not  prevent  evidence  going 
to  the  jury  of  the  arrest  and  imprisonment 
of  plaintiff  and  of  the  manner  in  whidi  these 
facts  were  published  to  the  world.  The  of- 
fense charged  against  Goos,  as  will  be  noted 
in  his  petition,  was  that  he  fraudulently  ob- 
tained credit  by  falsely  pretending  that  he 
had  on  deposit  with  the  defendant  sufficient 
luonejr  to  pay  the  check  which  he  tendered 
the  city  treasurer  for  his  taxes.  Judge 
Benecke,  one  of  plaintiff's  witnesses,  being 
under  examination,  was  asked  as  to  the  arrest 
of  plaintiff,  and  how  he  learned  of  it.  In 
the  face  of  an  objection  which,  in  view  of 
the  innocent  appearance  of  that  question, 
could  not  be  sustained,  tliis  witness  answered : 
*^I  was  sitting  in  my  office  on  15th  and 
Douglas,  and  the  newsboys  were  hallooinff 
on  the  street,  'All  about  Peter  Goos'  arrest,^ 
and  I  went  down  the  street  and  bought  a 
newspaper,  and  to  my  great  astonishment  I 
found  that  he  had  given  a  check  to  John 
Hush,  the  city  treasurer,  which  was  not 
honored. "  This  was  followed  by  other  evi- 
dence, of  the  same  witness,  that  the  fact  just 
sworn  to  had  a  very  bad  effect  upon  the  credit 
of  plaintiff.  In  tiie  examination  of  plaintiff 
himself  he  was  asked :  **  What  did  they  say 
about  the  matter;  what  did  the  boys  say, — 
the  newsboys?"  Answer:  **A11  about  Peter 
Goos*  arrest;  giving  a  forged  check."  This 
evidence  was  given  under  a  ruling  of  the 
court  that  evidence  might  be  given  as  to  what 
the  newsboys  said  as  to  the  refusal  of  Uie 
bank  to  pay  plaintiff's  check,  and  how  that 
refusal  affected  his  credit.  Immediately  fol- 
lowing this,  plaintiff  testified  that,  im- 
mediately after  his  arrest,  imprisonment,  and 
the  publication  above  referred  to,  ten  or 
twelve  business  men  of  Omaha,  where  plain- 
tiff did  business,  came  down  that  same  even- 
ing to  plaintiff's  house,  and  wanted  to  settle 
up  with  him,  and  asked  him  what  was  the 
matter.  In  another  part  of  his  evidence  plain- 
tiff testified  that  he  was  arrested  because  of 
the  refusal  of  the  bank  to  pay  his  check. 
Again,  on  re- examination,  he  was  asked  why 
he  did  not  go  to  the  bank  in  answer  to  a 
telephone  message,  instead  of  goinff  home, 
as  he  did,  and  he  answered :  "I  did  not  get 
the  papers :  1  ^ot  arrested ;  I  got  pulled  in 
before  I  reached  home."  A  motion  was  sus- 
tained to  strike  this  out  of  the  record,  but 
that  ruling  did  not  probably  efface  from  the 
minds  of  the  jurors  the  effect  of  the  testi- 
mony. Following  thisruling  upon  themotion 
to  strike  from  tlie  record  the  above  evidence, 
plaintiff's  counsel  offered  to  prove,  without 
any  question  pending,  that  the  reason  he  did 
not  go  to  the  bank  was  because  he  was  ar- 
rested. Upon  the  final  submission  of  the  case 
the  jury  was  instructed  that  tlie  fact  that 
Peter  Goos  had  been  arrested  and  imprisoned 
must  not  be  taken  into  consideration  to  en- 
hance his  damages.  The  giving  of  this  in- 
struction was  probably  all  that  lay  withia 
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tbe  power  of  the  court  to  do  Id  aroidanoe  of 
the  prejudicial  effect  of  tbe  evidence  to  which 
we  have  just  made  reference,  and  vet  that 
evidence  must  necessarily  have  had  a  prej- 
udicial effect  upon  the  minds  of  the  furors. 
This  result  was  attained  through  the  mistaken 
xeal  of  plaintiff's  counsel  in  his  endeavor  to 
avoid  the  effect  of  the  adverse  rulings  of  the 
court,  as  to  which,  if  he  was  aggrieved,  he 
had  an  ample  remedy  otherwise  than  by  cir- 
cumvention. 

At  best  it  is  a  question  more  difficult  of 
application  than  of  a  general  definition  to 
determine  what  the  measure  of  damages  is 
for  the  refusal,  by  a  bank,  to  pay  a  check, 
when  it  has  in  its  hands  sufficient  funds  of 
the  drawer  for  that  purpose.  In  Sosewat&r 
y.  Hoffman,  24  Neb.  on  page  280,  is  found 
the  following  language :  **  It  is  a  well-settled 
rule  in  this  stAte  that  punitive,  vindictive,  or 
exemplary  damages  will  not  be  allowed.  The 
only  damages  recoverable  are  denominated 
'compensatory,  *  which  are  in  satisfaction  of 
the  injury  sustained.  Boyer  v.  Barr,  8  Neb. 
70.  80  Am.  Rep.  814 ;  Moose  v.  Perkins,  9 
Neb.  815,  81  Am.  Rep.  409 ;  Rietoe  v.  Me- 
Gormidt,  11  Neb.  263 ;  Boldt  v.  Budmg,  19 
Neb.  789."  In  Brooke  v.  Tradesmen's  Nat, 
Bank,  69  Hun,  202,  it  was  said  that  the 
measure  of  damages  for  a  refusal  to  pav  a 
check  drawn  upon  a  bank  which  had  sufficient 
funds  of  the  drawer  for  that  purpose  was 
auch  damages  as  mi^ht  fairly  and  reasonably 
be  considered  as  arising  from  a  breach  of  con- 
tract according  to  the  usual  course  of  things. 
The  supreme  court  of  Illinois,  in  Sehafner 
v.  Ehrman,  139  111.  109,  15  L.  R.  A.  134, 
used  the  following  language :  **  The  question, 
therefore,  is.  What  is  the  measure  of  a  bank- 
er's li  ability,  to  a  person  engaged  in  trade,  for 
«  refusal  to  pay  his  check,  he  having  suffi- 
cient funds  on  deposit  for  that  purpose,  in  the 
absence  of  evidence  of  malice  and  special  in- 
jury to  tbe  depositor?  Authorities  arc  not  nu- 
merous on  the  question,  but  they  seem  to  be 
uniformly  to  the  effect  that  more  than  mere 
nominal  damages  are,  in  such  cases,  recover- 
able. The  leading  case  is  that  of  Holin  v. 
Stevoard,  14  C.  B.  595.  In  that  case  there 
was  no  evidence  of  malice  in  fact  nor  of 
special  damages,  but  the  jury  were  told  that 
they  ou^ht  not  to  confine  their  verdict  to 
nominal  damages,  but  should  give  the  plain- 
tiffs such  temperate  damages  as  they  should 
judge  to  be  a  reasonable  compenaition  for  the 
injury  they  must  have  sustained  from  the 
dishonoring  of  their  checks ;  and  the  jury 
accordingly,  by  their  verdict,  gave  sub- 
stantial damages,  on  which  judgment  was 
rendered  by  the  trial  court.  On  appeal,  all 
the  judges  concurred  in  holding  that  the  di- 
rections to  the  jury  were  correct;  the  case 
beine  likened  to  that  of  a  slander  of  a  per- 
son In  the  way  of  his  trade.  Williams,  J., 
said :  'I  thins  it  cannot  be  denied  that  if 
one  who  is  not  a  trader  were  to  bring  an  ac- 
tion against  a  banker  for  dishonoring  a  check 
at  a  tfme  when  he  had  funds  of  the  customer 
in  his  hands  sufficient  to  meet  it,  and  special 
damages  were  alleged  and  proved,  the  plain- 
tiff would  be  entitled  to  recover  special  dam- 
ages ;  and,  when  it  is  alleged  and  proved  tliat 
tlie  plaintiff  is  a  trader,  I  think  it  is  equally 
<!ear  that  tbe  Jury,  in  estimating  the  dam- 


ages, may  take  into  their  consideration  the 
natural  and  necessary  consequences  which 
must  result  to  the  plaintiff  from  the  defend- 
ant's breach  of  contract,  just  as,  in  the  case 
of  an  action  for  the  slander  of  a  person  in 
the  way  of  his  trade,  the  action  lies  without 
proof  of  special  damages. '  This  case  was 
cited  with  approval  in  Prehn  v.  Boyal  Bank 
jf  Liverpool,  L.  R.  5  Exch.  92,  in  which 
Martin,  B.,  says:  *Now,  with  respect  to 
damages  in  general,  they  are  of  three  kinds: 
First,  nominal.  The  second  kind  is 'general 
damages,  and  their  nature  is  clearly  stated 
by  Creswell  in  Bolin  v.   Steward,    14  C.    B. 


^95, 


to  be  such  as  the  jury  may  give  when 
the  judge  cannot  point  out  any  measure  by 
which  they  are  to  be  assessed  except  the  opin- 
ion and  judgment  of  a  reasonable  man. '  In 
Wood's  Mayne  on  Damages  (1st  Am.  ed.  g  8, 
p.  12),  the  rule  is  announced,  that  'when 
there  may  be  an  injury  existing  at  present, 
though  unascertainable,  or  to  arise  hereafter, 
and  for  which  no  further  action  could  ha 
brought,  substantial  damage  might  be  given 
at  once ;'  citing  the  case  of  Bolin  v.  Steward, 
supra.  And  text- writers,  without  exception, 
seem  to  approve  of  the  rule  announced  in  that 
case.  See  Bishop,  Noncont.  Law,  §  49;  1 
Sutherland,  Damages,  129.  In  8  Am.  A  Eng. 
Encyclop.  Law,  226,  it  is  said :  'The  de- 
positor, by  proving  special  loss,  may  recover 
special  damages  from  a  bank  for  its  breach 
of  duty ;  but,  if  unable  to  do  so,  he  may  re- 
cover such  temperate  damages  as  will  be  a 
reasonable  compensation  for  the  injury  he 
has  sustained, ' — citing  authorities.  *Where 
a  bank  refuses  to  honor  a  check  of  its  de* 
positor  without  legal  cause,  the  latter  is  en- 
titled to  recover  substantial  damages.'  [5 
Gen.  Dig.  U.  S.  Ann.  283],— citing  Fatter- 
son  V.  Marine  Nat.  Bank  of  Pittsburgh,  180 
Pa.  419,  and  other  authorities.  ** 

Plaintiff  might  have  relied  upon  his  riffht 
to  general  damages  under  the  above  rule,  but 
he  did  not.  Special  damages,  we  believe, 
are  such  as,  bv  competent  evidence,  are  di- 
rectly  traceable  to  a  defendant's  failure  to 
discharge  his  contract  obligations,  or  such 
duties  as  are  imposed  upon  him  by  law.  The 
language  which  we  have  just  quoted  at  great 
length  probably,  as  nearly  as  possible,  defines 
this  kind  of  damages  in  cases  like  that  under 
consideration.  In  the  case  at  bar  the  attempt 
to  recover  special  damages  was  upon  allega- 
tions and  proofs  of  an  unjustifiable  dishonor 
of  a  check  presented  by  the  city  treasurer,  so 
confusedly  interwoven  with  the  subsequent 
arrest  of  the  plaintiff,  his  incarceration,  and 
the  newspaper  and  newsboys'  account  thereof 
that  it  was  impossible,  in  the  nature  of 
things,  for  the  jury  to  segregate  and  ascertain 
the  amount  of  damages  which  were  solely 
traceable  to  the  refusal  to  pay  plaintiff's 
check,  independently  of  the  other  circum- 
stances  to  which  we  have  referred.  This  con- 
fusion of  matters  which  should  have  been 
kept  distinct  seems,  by  plaintiff,  to  have  been 
intensified  by  working  m  evidence  which  the 
court  hud  repeatedly  ruled  was  inadmissible 
in  proof  of  recoverable  damages. 

For  the  reasons  given,  the  judgment  cf  the 
District  Court  is  reversed. 

The  other  Commissioners  concur. 


nUKA. 
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William  J.  STONE. 
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BfiandamiiB  will  not  lie  to  compel  oA- 
ciai  aetton*  by  the  goyrmmovt  whether  the 
act  is  of  the  kind  regarded  as  ministerial  or  other- 
wise, under  constitutional  provisions  that  the 
three  departments  of  the  flroyemment  shall  be 
distinct  and  that  neither  branch  can  interfere 
with  the  duties  of  the  others. 

(February  87, 1894.) 

ON  DEMURRER  to  an  application  for  a 
writ  of  mandamus  to  compel  the  governor 
to  order  payment  of  money  alleged  to  be  due 
under  a  contract  for  legal  serviceis.  Demurrer 
sustained. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edward  Robb  and  Silver  ft 
Brown  for  relator. 

Mr.  Robert  F.  Walker,  Atty-Qen.,  for 
respondent. 

Sherwood*  i7. ,  delivered  the  opinion  of 
the  court : 

The  relator  in  this  case,  Edward  J.  Robb, 
was  employed  by  David  R.  Francis,  then 
governor  of  the  state,  as  counsel  on  behalf 
of  the  state  in  the  case  of  the  State  of  Mis- 
souri Y.  Louis  Ulrieh,  at  that  time  pending 
in  the  Supreme  Court  of  the  United  States. 
This  employment  had  its  origin  in  an  Act  of 
the  86th  General  Assembly  approved  March 
26,  1891,  which  authorized  and  empowered 
such  employment  to  be  made,  at  and  for  a 
sum  not  exceeding  the  sum  of  $500 ;  all  dis- 
bursements out  of  the  fund  thus  created  to 
be  made  upon  the  order  of  the  governor.  By 
an  Act  approved  March  31,  1893,  the  general 
assembly  reappropriated  said  amount  for  the 
purpose  aforesaid,  which  act  provided  that 
all  disbursements  under  this  section  should 
be  made  by  order  of  the  governor,  and  that 
counsel  fees  should  be  paid  ''only  on  deter- 
mination of  suit.**  The  sum  which  David 
R.  Francis,  then  governor,  agreed  to  pay  re- 
lator for  his  services  as  counsel  in  that  cause, 
was  the  said  sum  of  $500,  in  consideration 
of  which  sum  relator  agreed  to  represent  the 
state  as  counsel  in  said  cause  until  the  de- 
termination thereof.  After  thus  entering  into 
such  contract,  relator  duly  performed  all  of 
its  conditions  on  his  part,  and '  discharged 
his  duty  as  counsel  for  the  8tat«  thereunder, 
until  the  final  determination  of  said  cause, 
which  resulted  in  (Jlrich  dismissing  his  ap- 
peal therein  on  the  15th  of  May,  1?93.  No 
part  of  the  amount  appropriated  by  the  gen- 
eral assembly  for  the  payment  of  counsel 
fees,  and  agreed  to  be  paid  relator,  has  ever 
been  paid  him.  On  the  22d  day  of  August, 
1893,  relator  presented  his  said  contract  wiUi, 
and  claim  against,  the  state  of  Missouri,  to 

.  NOTS.— For  other  authorities  in  Hoe  with  the 
above  decision,  see  note  to  Hovey  v.  State  dnd.) 
11  L.  B.  A.  763. 
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Gov.  William  J.  Stone,  exhibiting  to  him. 
at  the  same  time  all  necessary  papers,  etc., 
and  asked  that  said  sum  of  $500  be  paid  Uy 
relator,  but  which  sum  said  governor  neg- 
lected and  refused  to  order  to  be  paid  to  re- 
lator.    Upon  these  facts  thus  presented  in 
the  petition,  relator  prays  that  an  alternative 
writ  of  mandamus  issue,  directed  to  the  gov- 
ernor, commanding  him,  etc.  Waiving  th^ 
issuance  of  the  alternative  writ,  the  governor 
has  entered  his  appearance  iierein,  and  by 
his  counsel  has  filed  a  general  demurrer  to- 
relator's  petition,  to  the  effect  that  the  peti- 
tion does  not  state  facts  sufficient,  etc. 

As  the  petition  states  a  good  contract  with, 
and  cause  of  action  against,  the  state,  and  the 
demurrer  admits  the  allegations  of  the  peti- 
tion to  be  true,  the  only  question  for  deter- 
mination is  whether  the  respondent  is  amen- 
able to  the  process  of  this  court  in  a  case  of 
this  sort ;  in  other  words,  whether  this  court 
has  jurisdiction  to  entertain  this  application, 
made  by  relator.    The  inquiry  thus  suggested 
l3ring8  into  prominence  article  3  of  our  Con- 
stitution,   by    which    it   is  provided  that: 
"The  powers  of  government  shall  be  divided 
into  three  distinct  departments — the  legisla- 
tive, executive,  and  judicial ^ach  of  which 
shall  be  confined  to  a  separate  magistracy,  and 
no  person,  or  collection  of  persons,  charged 
with  the  exercise  of  powers  properly  belong- 
ing to  one  of  those  departments,  shall  exer- 
cise any  powers  properly  belonging  to  either 
of  the  others,  except  in  the  instances  in  this 
constitution  expressly  directed  or  permitted.  * 
In  this  instance,  we,  constituting  a  portion, 
of  the  judicial  department  of  the  govern- 
ment, are  called  upon  to  exercise,  or  what 
amounts  to  the  same  thing,  to  control  the 
exorcise  of,  powers  belonging  exclusively  to 
the  executive  department  of  that  government. 
To  such  action  on  our  part  the  organic  law 
interposes  an  insuperable  barrier.    In  addi- 
tion to  the  provisions  of  the  organic  law 
quoted,  that  instrument  also  declares  that: 
"The   supreme   executive   power    shall    be 
vested  in  a  chief  magistrate,  who  shall  be 
styled  'The  Governor  of  the  State  of  Mis- 
souri.*"   Const,  art.  5,  §  4.     Section  6  of 
the  same  article  requires  that  "the  governor 
shall  take  care  that  the  laws  are^ .     .     . 
faithfully  executed.**    Of  the  same  article, 
section  1  provides  that  the  governor  "shall 
perform  such  duties  as  may  be  prescribed  by 
law.**    And  section  6  of  article  14,  as  a  pre- 
requisite to  his  entering  on  the  duties  of  his 
office,  prescribes  that  he  "take  and  subscribe 
an  oath  to  support  the  Constitution  of  the 
United  States' and  of  this  state,  and  to  de- 
mean himself  faithfully  in  office.**    Under 
these  plain  and  comprehensive  provisions,  it 
must  be  apparent  that  any  duty  "  prescribed 
by  law**  for  the  governor  to  perform  is  as 
much  part  and  parcel  of  his  executive  duties- 
as  though  made  so  by  the  most  solemn  lan- 
guage of  the  constitution  itself.     Conceding 
the  validity  of  any  given  law,  the  fact  that- 
the  duties  which  it  prescribes  are  merely 
ministerial  cannot  take  them  out  of  the  do- 
main of  executive  duties,  nor  make  them  anj^ 


See  also  41  L.  R.  A.  231. 
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the  less  those  which  "properly  belong"  to 
the  executive  department  of  the  government. 
And  should  we,  by  our  process,  to  be  able  to 
compel  the  performance  by  the  governor  of 
such  duties,  we  would,  in  effect,  and  to  all 
intents  and  purposes,  be  performing  those 
duties  ourselves;  for  there  can  be  no  sub- 
stantial distinction  drawn  between  our  as- 
sunipiion  of  duties  pertaining  to  another 
department  of  the  government,  and  our  in- 
tervention resulting  in  the  compulsory  per- 
formance of  such  duties.  **  Qui  Jacit  per 
alivm, "  etc.  Nor  does  the  fact  mat  any  duty 
which  the  law  prescribes  for  the  governor  to 
perform  mi^ht  have  been  assigned  to  some 
other  officer,  who  would  have  been  amenable 
to  the  process  of  this  court,  alter  the  conclu- 
sion to  be  reached,  or  vary  the  result;  for 
the  fact  would  still  remain  that  the  act  re- 
quired to  be  done  was  nevertheless  an  official 
one,  assigned  by  the  legislative  department 
of  the  government  to  be  performed  by  the  ex- 
ecutive department,  eo  nomine, — by  the  gov- 
ernor, and  by  him  alone,— and  therefore,  if 
he  is  not  bound  to  obey  the  law  in  question 
as  governor,  he  is  not  bound  to  act  at  all, 
since  he  only  assumed  to  obev  the  laws  in 
his  ffubematorial  capacity,  and  not  otherwise 
or  elsewhere.  Bee  liice  v.  Austiny  19  Minn. 
108  (Gil.  74),  18  Am.  Rep.  830.  So  that  we 
fthoald  manifestly  be  trenching  on  the  ex- 
clusive powers  of  two  separate  magistracies 
of  the  government,  should  we  assume  to  ex- 
ercise jurisdiction  in  this  case. 

Abundant  authority  establishes  the  posi- 
tion here  taken  that  mandamus  will  not  issue 
to  the  governor  to  compel  the  performance 
of  any  duty  pertaining  to  his  office,  whether 
political  or  merely  ministerial ;  whether  com- 
manded by  the  constitution  or  by  some  law 
passed  on  the  subject.  People  v.  TTie  Oov- 
enwT,  29  Mich.  320,  18  Am.  Hep.  89 ;  Haw- 
kins  ▼.  The  Governor,  1  Ark.  570,  88  Am.  Dec. 
346 ;  State  v.  Wannoth,  22  La.  Ann.  1,  2  Am. 
Rep.  712,  24  La.  Ann.  351 ;  State  v.  Board 
of  Ziquidation,  42  La.  Ann.  647 ;  Mauran  v. 
Smith,  8  R.  L  192,  5  Am.  Rep.  564 ;  Rice  v. 
Austin,  supra;  Dennett,  Petitioner,  82  Me. 
508,  54  Am.  Dec.  602;  Vieksburg  A  M,  R, 
Co.  V.  Lotory,  61  Miss.  102,  48  Am.  Rep.  76 ; 
State  V.  T?ie  Goterno7\  25  N.  J.  L.  881 ;  State 
V.  DreiD,  17  Fla.  67 ;  Bovey  v.  State,  127  Ind. 
588,  11  L.  R.  A.  763,  which  distinguishes 
or  virtually  overrules  Gray  v.  State,  72  Ind. 
567:  People  v.  Bissell,  19  111.  229.  68  Am. 
Dec.  591 ;  People  v.  Yates,  40  111.  126 ;  People 
V.  Cullom,  100  111.  472 ;  Jonesboro  Fall  Branch 
A  Blair's  Gap.  Tump.  Go.  v.  Brown,  8  Baxt. 
490,  35  Am.  Rep.  718;  Bates  v.  Taylor,  87 
Tenn.  819,  8  L.  K.  A.  816 ;  StaU  v.  Towns,  8 
Ga.  860 ;  Houston,  T.  A  B.  R.  Co.  ▼.  Ran- 
dolph, 24  Tex.  317 :  HaHranfVs  App.  85  Pa. 
433,27  Am.  Rep.  667 ;  Mississippi  v.  Johnson, 
71  U.  8.  4  Wall.  475,  18  L.  wT.  487. 

The  same  views  are  enunciated  by  several 
text- writers.  Thus  High  sa^s :  "While,  as 
to  purely  executive  or  political  functions 
devolving  upon  the  chief  executive  officer 
€ft  a  state,  and  as  to  duties  necessarily  in- 
volving the  exercise  of  official  judgment  and 
discretion,  the  doctrine  may.  be  regarded  as 
uncontro verted  that  mandamus  will  not  lie, 
yet  as  to  duties  of  a  ministerial  nature,  and 
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involving  no  element  of  discretion,  which 
have  been  imposed  by  law  upon  the  governor 
of  a  state,  the  authorities  are  exceedingly 
conflicting,  and,  indeed,  utterly  irreconcil- 
able. Upon  the  one  hand,  it  is  contended, 
and  with  much  show  of  reason,  that  as  to 
duties  of  this  character  the  general  principle 
allowing  relief  by  mandamus  against  minis- 
terial officers  should  apply,  and  the  mere  fact 
of  ministerial  duties  having  been  required 
of  an  executive  officer  should  not  deter  the 
courts  from  the  exercise  of  their  jurisdic- 
tion. Upon  the  other  hand,  it  is  held  that 
under  our  structure  of  government,  with  its 
three  distinct  departments, — executive,  leg- 
islative, and  judicial,— each  department  m- 
ing  wholly  independent  of  the  other,  neither 
branch  can  properly  interfere  with  the  duties 
of  the  others,  and  that  as  to  the  nature  of  the 
duties  required  of  the  executive  department 
by  law,  and  as  to  its  obligation  to  perform 
those  duties,  it  is  entirely  independent  of 
any  control  by  the  judiciary.  While  the 
former  theory  has  the  support  of  many  re- 
spectable  authorities,  and  is  certainly  in  har- 
mony with  the  general  principles  underlying 
the  jurisdiction,  as  applied  to  purely  minis- 
terial officers,  the  latter  has  the  clear  weight 
of  authority  in  its  favor,  and  may  be  regarded 
as  the  established  doctrine  upon  this  sub- 
ject.'' High,  Extr.  Legal  Rem.  2d  ed.  §  118. 
Touching  "this  subject,  Wood  says:  **The 
attempt  on  the  part  of  some  of  the  courts  to 
interfere  with  the  discharge  of  executive  du- 
ties is  not  only  in  opposition  to  our  theory 
of  government,  and  in  excess  of  their  power, 
but  also  attended  with  ereat  danger.  If  the 
courts  may  interfere  wfth  the  disc^rge  of 
any  ministerial  duties  of  the  execunve  de- 
partment of  the  government,  they  may  with 
all ;  and  we  should  have  the  singular  spec- 
tacle of  a  government  run  by  the  courts,  in- 
stead of  the  officers  provided  by  the  consti- 
tution. Each  department  of  the  government 
is  essentially  and  necessarily  distinct  from 
the  otiiers,  and  neither  can  lawfully  trench 
upon  or  interfere  with  the  powers  of  the 
ouers;  and  our  safety,  both  as  to  national 
and  state  governments,  is  largely  dependent 
upon  the  preservation  of  the  distribution  of 
power  ana  authority  made  by  the  constitu* 
tion,  and  the  laws  made  in  pursuance  there- 
of. If  the  governor  refuses  or  neglects  to 
discharge  his  duties,  or  exceeds  his  powers 
in  flagrant  cases,  there  is  ample  remedy  by 
impeachment  and  removal  from  office.  It  is 
not  believed  that  the  courts  have  the  power 
to  discharge  his  duties  for  him,  or  to  say 
what  he  shall  or  what  he  shall  not  do.** 
Wood,  Mandamus,  pp.  123,  124.  See  also 
Merrill,  Mandamus,  §  97. 

Although  the  precise  point  now  presented 
has  never  been  decided  in  this  state,  yet  in 
State  V.  Fletcher,  89  Mo.  loc.  cit.  888,  the 
clear  intimation  is  made  by  this  court,  speak- 
ing through  Wagner,  «/.,  that  there  was 
really  no  valid  distinction  between  a  politi- 
cal and  a  ministerial  act  of  the  governor, 
when  considered  with  reference  to  the  issu- 
ance of  a  mandamus  against  him. 

There  are  many  respectable  authorities, 
however,  which  maintain  views  diametric- 
ally opposed  to  those  here  advanced.    Most 
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of  them  will  be  found  collated  in  the  brief 
filed  for  relator.  Tennestee  d  C,  H,  Co.  v. 
Moarty  86  Ala.  871 ;  MiddUUm  v.  Louf,  80 
Cal.  590;  Greenwood  Cemetery  Land  Co,  v. 
Bovtt,  17  Colo.  156,  15  L.  R.  A.  869 ;  Cfray 
T.  State,  73  Ind.  567;  Moffruder  v.  Swann^ 
25  Md.  178 ;  Qro&me  r.  Qnnnn,  48  Md.  572 ; 
Chumaeero  r.  Potts,  2  Mont.  242 ;  State  v. 
Blaedd,  4  Nf y.  241 :  State  y.  Chaee,  5  Ohio 
St.  528 ;  StaU  y.  NieholU,  42  La.  Ann.  209. 
In  addition  to  those  cited,  see  Martin  v.  Ing- 
ham, 88  Kan.  641 ;  SMe  t.  Thayer,  81  Neb. 
82. 

The  fact  that  the  goyemor  lias  yoluntnrily 
tubmitted  himself  to  the  jurisdiction  of  this 
court  has  been  pressed  upon  our  attention  as 
a  reason  why  we  should  pass  on  or  adjudicate 
the  question  submitted :  and  cases  hayc  been 
cited — among  them,  Padfie  Railroad  y.  Tlie 
Governor,  23  Mo.  360.  66  Am.  Dec.  673,  as 
Bhowinji;  that,  where  the  governor  docs  not 
claim  his  exemption,  then  this  court  may  ad- 
judicate the  matters  at  issue,  and  leave  the 
fovcrnor  to  claim  bis  exemption  afterwards, 
iut  we  regard  such  cases  as  wrong  in  theory. 


and  unsafe  and  unsound  in  practice.  If  we 
have  authority  to  render  a  judgment,  then 
we  have  jurisdiction  to  enforce  that  judg- 
ment by  all  appropriate  process,  and  need 
not  inquire  whether  any  exemption  from  that 

grocess  will  be  pleaded.  If,  however,  we 
ave  no  jurisdiction  over  the  chief  magis- 
trate, his  consent  will  not  confer  it  on  us. 
We  will  not  ''assume  a  jurisdiction  if  we 
have  it  not."  We  will  not  sit  as  a  moot 
court,  and  pass  upon  questions,  and  enter  a 
judgment  thereon  which  we  are  powerless  to 
enforce.  *'For  all  jurisdiction  implies  su- 
periority of  power.  Authority  to  try  would 
be  vain  and  idle  without  authority  to  redress  ; 
and  the  sentence  of  a  court  would  be  con- 
temptible, unless  that  court  had  power  to 
command  the  execution  of  it.*  1  Cooley, 
Bl.  Com.  p.  242. 

As  we  do  not  possess  any  jurisdiction  over 
the  governor,  we  ehaU  decline  any  further  dis- 
eusHon  of  this  cause,  JuM  t?ie  demurrer  well 
taken,  and  deny  the  issuance  of  (hs  peremptory 
writ. 
All  concur. 
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!•  A  contract  may  be  implied  and  en- 
forci4  in  equity  to  leave  to  an  adopted 
child  as  an  heir  .the  property  of  the 
adopting  parentff  where  the  proeeedings  for 
adoption  were  taken  ander  a  statute  which  was 

'  uncoDstltutlonai  for  defect  in  its  title,  but  were 
supposed  by  the  'adopting  parent  as  lon^r  as  he 
lived  to  be  valid. 

8»  A  contract  to  leave  property  to  an 
adopted  child  as  an  heir  is  taken  out  of  the 
statute  of  frauds  by  its  complete  performance  on 
thepnrtof  the  child. 

S.  The  rights  of  a  person  nnder  an  al^ 
lefl^ed  csontract  to  leave  him  as  heir  the 
property  of  the  other  party  cannot  be 
determined  in  proceedings,  under  Pub.  Acts  1887, 
Act  No.  878,  to  determine  who  are  the  legal  heirs 
or  legal  representatives  of  such  person. 

(Montgomery  and  Hooker,  JJ.,  dissenU 

(February  S7, 1804.) 

APPEAL  by  defendant  from  a  decree  of  the 
Circuit  Court  for  Jackson  County  in  favor 
of  plaintiffs  in  a  suit  brought  to  enjoin 
waste.    Reversed, 
The  facts  are  stated  in  the  opinion. 
Mr,  Thomas  E.  Barkworth  for  appel- 
lant. 
Mr.  Louis  J*  Pierson  for  appellees. 

NOTS.— As  to  validity  of  aff  reement  to  pay  money 
or  grive  property  after  the  death  of  the  promisor, 
see  note  to  Krell  v.  Codman  (Mrk.)  14  L.  R.  A.  860. 

As  to  lesal  status  of  adopted  child,  see  note  to 
Warren  v.  Presoott  (Me.)  17  L.  R.  A.  486. 

23  L.  R.  A. 


Lon^,  J,t  delivered  the  opinion  of  the 

court : 

This  bill  is  filed  by  Charles  B.  Wright,  of 
Denver,  Colo.,  Edward  Wrieht,  of  Jackson, 
Micb.,  Nettie  Hart,  of  Oakley,  Mich.,  and 
Elizabeth  Pierson,  of  Chicago,  111., — all  of 
whom  claim  to  be  the  heirs-at-Iaw  of  Pbineas 
Wright,  deceased, — to  restrain  defendant 
from  committing  waste  on  land  of  which 
Phineas  Wright  died  seised,  and  which  com- 
plainants now  claim  to  own.  The  three  com- 
plainants first  named  claim  an  undivided  one- 
half  interest  in  said  land  as  children  of 
Chester  Wright,  who  was  the  brother  of  the 
deceased;  and  the  complainant  Elizabeth 
Pierson  claims,  as  a  sister  of  the  deceased,  to 
be  entitled  to  an  undivided  one-half  interest. 
On  the  hearing  in  the  court  below  it  was 
conceded  by  complainants  and  defendant  that 
Phineas  R.  Wright  was  the  owner  of  this 
land,  consisting  of  240  acres,  situate  in  the 
township  of  Black  man.  Jackson  county,  this 
state,  and  died  seised  thereof  on  May  28,  1888, 
leaving  Polly  M.  Wright  (now  Polly  M. 
Ricliardson,  by  a  second  marriage)  as  his 
widow,  but  no' children  surviving  him ;  that 
after  his  death,  and  prior  to  the  filing  of  this 
bill,  what  would  amount  to  legal  waste  was 
committed  by  the  defendant,  by  cutting  tim- 
ber upon  the  premises,  as  averred  in  the  bill, 
to  an  amount  which  would  confer  jurisdiction 
upon  the  court  to  hear  and  determine, —the 
complainants  agreeing,  upon  this  conceded 
state  of  facts,  to  waive  all  claim  for  damages 
arising  out  of  sucli  waste  already  committed. 
The  defendant  set  up  in  his  answer  liis  claim 
of  title  to  the  premises;  and  upon  the  hear- 
ing in  the  court  below  it  wns  shown,  in  his 
belialf,  that  he  entered  the  family  of  deceased 
when  about  one  and  a  half  years  old,  under 
an  agreement  entered  itito  between  the  super- 
intendent of  the  poor  fo.-  the  county  of  Jack- 
son and  the  decca-sed,  said  a^i-eemeut  bein<; 
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in  (he  fonn  of  an  indenture  binding  him  to 
deceased  until  he  became  twenty- one  years 
old ;  that  tliis  indenture  was  dated  January 
29,  1868 ;  that  his  name  was  then  Prank  Creer, 
bat  subsequently  deceased  and  his  wife,  act- 
inir  under  the  statute  then  in  force,  filed  their 
petition  in  the  probate  court  declaring  their 
intention  to  make  him  their  heir  at-law,  and 

foraying  that  his  name  be  changed  to  Frank- 
in  P.  Wright ;  that  the  order  was  accord- 
ingly made  on  January  80,  1876,  defendant 
being  then  about  eight  years  old ;  that  defend- 
ant remained  in  the  family,  and  at  the  time  of 
the  death  of  Phineas  R.  Wright  was  twenty- 
two  yean  and  three  months  old ;  and  that  he 
bad  performed  his  duty  to  his  adopted  par- 
ents faithfully,  and  gfyen  them  his  entire 
time,  neyer  receiying  any  compensation  for 
such  seryices.  It  was  testified  by  Mrs.  Rich- 
ardson on  the  hearing  in  the  court  below  that 
it  was  understood  between  her  husband  (the 
deceased)  and  herself  that  the  defendant 
should,  as  the  result  of  the  adoption,  be  their 
heir,  and  ultimately  come  into  possession  of 
tbeir  property,  and  that  it  was  always  so  in- 
tendea.  She  waa  asked :  "  Did  that  inten- 
tion continue,  to  your  knowledge,  during 
Mr.  Wright's  lifetime?"  AnsiMr.  "Itdid.^ 
Queftiftn.  **  Do  you  know  whether  or  not  Mr. 
Wright  expressed  from  time  to  time  a  belief 
that  that  was  successfully  accomplished  by 
the  adoption  papers  ?**  A.  *'He  told  me  a 
number  of  times  that  he  had  seen  the  lawyers 
about  it,  and  they  all  said  it  was  just  as 
safe."  Q.  "State  whether  or  not  the  defend- 
ant, to  your  knowledge,  understood  that  he 
was  to  be  the  heir-at-law?"  A.  **He  ex- 
pected—  He  did  not  know  but  what  he  was 
our  child  until  after  Mr.  Wright's  death." 

The  witness  further  testified  that  there  was 
neyer  any  talk  between  herself  and  her  hus- 
band about  paying  the  defendant  in  any  way, 
and  that  about  three  months  before  Mr. 
Wright's  death  he  was  at  a  neighbor's  house, 
and  was  speaking  al/Otit  these  heirs  coming 
up  to  break  down  this  adoption,  when  he 
said:  ''Rather  than  haye  it  done,  he  would 
do  moat  anything,  for  he  intended  his  prop- 
erty ahoald  go  to  Frank,  if  he  used  it  up  m 
four  weeks  after  he  died."  The  witness 
further  testified  that  Mr.  Wright  meant  and 
expected  that  Frank  would  inherit  the  prop- 
erty, the  same  as  a  son,  and  that  he  diod  in 
that,  belief.  After  Phineas  R.  Wright's 
death,  proceedings  were  taken  under  the 
tUitute,  in  the  probate  court  for  Jackson 
county,  to  determine  who  were  the  heirs-at- 
law.  Upon  the  hearing  in  that  court,  the 
defendant  was  so  adjudged.  An  appeal  was 
taken  to  the  circuit  court,  and  on  tlie  Ist  of 
February,  1890,  the  proceedings  of  the  pro- 
bate court  were  reversed,  and  the  complain- 
ants in  the  present  case  adjudged  the  heirs- 
at- law. 

Defendant  claims  that  in  e£Fect,  and  by 
force  of  the  arrangement  actually  made,  there 
was  an  agreement  upon  the  part  of  Phineas 
R.  Wright  to  reward  him  for  his  seryices 
and  loye  and  affection  as  a  son,  with  such 
property  as  he  might  be  seised  at  his  death ; 
that  defendant,  acting  under  tliat  belief,  per- 
formed the  duties  which  made  up  the  con- 
sideration of  the  contract,  and  is  therefore 
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entitled  to  recelye  his  reward ;  and  that 
equity  will  enforce  this  understanding,  de- 
spite the  failure  of  the  law.  On  the  other 
hand,  it  is  contended  by  complainants  that 
the  case  is  barren  of  any  proof  of  contract  to 
will  or  deyise  the  property  to  defendant,  only 
as  defendant  might  haye  inherited  it,  had 
there  been  a  law  under  which  he  might  haye 
been  adopted,  and  had  legal  proceedings  been 
had  under  such  law  to  accomplish  such  pur* 
pose ;  that  there  is  no  such  thing  as  adoption 
known  to  the  common  law ;  that  the  proofs 
fail  to  show  an  agreement,  except  the  agree- 
ment to  adopt,  which  has  failed  because  of 
the  unconstitutionality  of  the  statute;  and 
that  the  defendant's  claim  is  set  up,  ap- 
parently, to  haye  the  court  find  an  Agreement 
to  let  him  haye  the  estate,  and  then  enforce 
it.  It  is  also  contended  by  counsel  for  com- 
plainants that  the  order  of  the  circuit  court 
made  upon  the  appeal  from  the  probate  court 
is  an  adjudication  upon  the  question  here  in 
oontroyersy  and  is  res  judicata  as  to  all  mat- 
ters here  inyolyed. 

The  statute  under  which  defendant  was 
adopted  was  held  unconstitutional  in  PeopU 
y.  Uongdon,  77  Mich.  857.  It  is  apparent, 
howeyer,  that  Phineas  R.  Wright  and  his 
wife  supposed  that  defendant's  adoption  had 
been  successfully  accomplished  by  the  pro- 
ceedings taken  for  that  purpose.  During  all 
these  years  they  treated  defendant  as  their  son 
and  heir,  and  Mr.  Wright  died  in  the  belief 
that  he  would  inherit  the  property  the  same 
as  an  own  son  would  haye  done.  So  careful 
had  the  parties  been  to  show  him  their  love 
and  affection,  that  he  never  knew  until  after 
Mr.  Wright's  death  but  that  they  were  his 
own  parents.  During  all  these  years  he  had 
rendered  them  filial  affection,  and  eiven  them 
his  labor  upon  the  farm,  with  the  oelief  that 
at  their  decease  he  would  inherit  all  they 
possessed.  We  think  there  may  be  said  to  tie 
a  contract,  impliedly  at  least,  that  defendant 
was  to  have  this  property,  and  that  there  had 
been  such  a  performance  on  the  part  of  the 
defendant  as  to  take  the  case  out  of  the  opera- 
tion of  the  statute  of  frauds.  If  this  arrange- 
ment so  solemnly  made  by  Mr.  and  Mrs. 
Wright  cannot  be  carried  out,— if  strangers 
may  now  step  in  and  take  this  inheritance 
which  the  defendant  has  been  led  to  believe 
would  be  his, — the  defendant  would  be  most 
outrageously  wronged.  He  has  lived  since 
his  adoption  upon  this  farm,  in  the  full  be- 
lief that  he  was  under  his  own  father's  roof, 
and  in  the  full  expectation  and  belief  that, 
as  a  son  and  only  child,  he  would  inherit  it. 
It  would  be  technical,  indeed,  to  say,  from 
all  these  circumstances,  no  contract  could  be 
implied  which  a  court  of  equity  would  en- 
force to  save  the  rights  of  the  defendant. 

There  are  two  cases  arising  in  the  New 
Jersey  equity  court  which  sustain  this  doc- 
trine,—  Van  Dyne  v.  7r««?a7id  (decided  in 
1857),  11  N.  J.  Eq.  870,  and  Van  Tine  y. 
Van  Tins  (decided  in  1888),  reported  in  1  L. 
R.  A.  155,  in  which  Van  Dyne  y.  Vreeland, 
svpra,  is  cited  and  approved.  In  the  first  of 
these  cases,  an  uncle  had  made  an  agreement 
with  the  father  of  an  infant  child  that  he 
would  adopt  the  boy,  and  after  the  death  of 
himself  and  wife  all  the  property  should  go 
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to  him.  •  There  was  no  formal  adoption,  but 
the  child  lived  in  the  familv  twenty-five 
years,  assumed  their  name,  ana  treated  them 
as  parents.  The  court  held  that  there  was 
performance  on  the  part  of  the  child,  and  the 
agreement  could  be  enforced.  In  the  latter 
case,  a  girl  eight  years  old  was  adopted  by 
Mrs.  Strykcr,  who  assumed  the  obligation, 
by  parol,  with  her  parents,  to  treat  tine  girl 
as  her  own  chi  Id,  and  make  her  her  heir.  The 
girl  remained  in  the  family,  giving  her  time 
and  affection  to  Mrs.  Strvker,  with  the  ex- 
pectation of  becoming  Mrs.  Strvker 's  heir. 
The  court  found  that  there  was  a  contract 
with  the  child,  that  the  contract  was  per- 
formed on  her  part,  and  therefore  she  was 
entitled  to  receive  the  property,  which  was 
real  estate,  as  in  the  present  case.  The  doc- 
trine of  these  cases  finds  support  in  E/iodes 
V.  BJiodes,  8  Sandf.  Ch.  279,  7  L.  ed.  852, 
and  Sutton  v.  Sdyden,  62  Mo.  101.  In  Shahan 
T.  Swan^  48  Ohio  St.  26,  the  supreme  court 
of  Ohio  expressly  recognize  the  doctrines  of 
these  cases.  It  there  said:  ** Notwithstand- 
ing that  it  is  the  established  rnle  in  Ohio  that 
the  payment  of  the  consideration,  even  in  the 
personal  service  of  the  party  seeking  relief, 
does  not  ordinarily  constitute  such  part  per- 
formance as  will  take  a  case  out  of  the  opera- 
tion of  the  statute,  we  do  not  wish  to  be  un- 
derstood to  hold  that  cases  may  not  arise 
^here  specific  performance  of  a  contract  in 
parol  may  be  had  on  the  ground  that  the  con- 
«ideration  had  been  paid  in  personal  services 
not  intended  to  be,  and  not  susceptible  of 
being,  measured  by  a  pecuniary  standard.  ^ 
This  doctrine  is  also  recognizea  in  SJtarkey 
ir.  McBermott,  91  Mo.  647,  60  Am.  Rep.  270. 
"We  are  aware  that  the  principle  laid  down 
liere  is  not  supported  in  Wallace  v.  Eappleye^ 
108  111.  229,  and  Wallaee  v.  Long,  105  Ind. 
522,  56  Am.  Rep.  222,  and  some  other  Il- 
linois and  Indiana  cases,  as  well  as  in  Shearer 
v.  Weaver,  56  Iowa,  678,  but  we  think  the 
better  reasons  support  the  conclusions  reached 
by  the  New  Jersey  court. 

It  is  contended,  however,  that  in  the  cases 
referred  to  a  contract  was  shown  to  have  been 
entered  into  between  the  party  adopting  the 
child  and  the  parent,  or  some  one  who  had 
the  right  and  authority  to  make  the  contract. 
We  think  it  has  already  been  sufficiently 
demonstrated  that  such  a  contract  is  to  be 
found  in  the  arrangement  made  for  defend- 
ant's adoption,  and  the  acts  of  the  parties 
subsequent  thereto,  and  that  it  has  been  fully 
perfonned  on  the  part  of  the  defendant,  so 
that  it  is  taken  out  of  the  operation  of  the 
statute.  It  was  expressly  held  in  Carmiehael 
v.  Oarmieliael,  72  Mich.  76,  1  L.  R.  A.  596, 
that  a  person  ma}r  enter  into  a  valid  agree- 
ment by  parol,  binding  himself  to  maKe  a 
particular  testamentary  disposition  of  his 
property.  In  that  case.  Van  Dyne  v.  Vree- 
land  was  cited  with  approval. 

One  other  question  arises.  Are  the  pro- 
ceedings had  in  the  circuit  court  resjttdicataf 
These  proceedings  were  taken  under  the  pro- 
visions  of  Act  No.  278,  Pub.  Acts  1887, 
which  gives  to  any  person  claiming  an  in- 
terest in  the  lands  to  which  deceased  had  title 
at  the  time  of  his  death  the  right  to  apply  to 
the  probata  court,  and  gives  that  court  power 
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to  adjudicate  and  determine  who  are  the  legal 
heirs  or  legal  representatives,  and  entitled  ta 
such  lands.  Section  8  of  the  Act  provides 
that  such  "adjudication  shall  be  entered  on 
the  journal  of  said  court,  and  which  entir, 
or  a  duly  certified  copy  thereof,  shall  be 
prima  facie  evidence  of  the  facts  therein 
found. "  The  inquiry  to  be  instituted  under 
that  statute  would  give  the  probate  court  no 
jurisdiction  to  determine  the  questions  in- 
volved in  the  controversy  here.  That  pro- 
ceeding was  to  determine  who  were  the  legal 
heirs  or  legal  representatives  entitled  to  take. 
Here  the  claim  set  up  by  the  defendant  by 
way  of  cross- bill  is  for  the  enforcement  of  a 
contract,  which  he  insists  that  equitably  he 
is  entitled  to  have  enforced  against  the  \efal 
heirs.  The  probate  court  had  no  jurisdiction 
to  hear  and  determine  that  question,  and, 
on  appeal  from  the  probate  court,  the  cir- 
cuit court  would  have  no  such  jurisdiction. 
tester  v.  Boss'  Estate  (Mich. )  57  N.  W.  Rep. 
122;  Linneman  v.  Morou*  Estate  (Mich.)  57 
N.  W.  Rep.  108. 

It  follows  that  the  decree  of  the  court  below 
must  be  reversed,  and  decree  entered  here  dis- 
missing complainants'  bill,  and  finding  that 
the  title  to  the  estate  of  Phineas  R.  Wright 
vested,  by  reason  of  this  contract,  at  his  de 
cease,  in  the  defendant,  the  same  as  if  he  had 
been  the  son.  By  reason  of  the  stipulation 
between  the  paries,  no  costs  will  be  allowed 
to  either  party. 


J. 


McGratht  Oh.  J,,  concurred  with  Iionir» 


GraAty  J.,  concurrini?: 

Each  case  of  this  character  stands  upon  its 
own  peculiar  circumstances  and  facts,  upon 
which  relief  is  granted  or  denied.  The  ores 
ent  case  forms  no  exception.  Mr.  and  Mrs. 
Wright  were  childless.  They  desired  to  adopt 
some  one  as  heir,  who  should  inherit  their 
property.  They  first  took  the  defendant  under 
articles  of  apprenticeship.  The  adoption 
superseded  these  articles,  and  from  that  time 
until  the  date  of  his  majority  the  relations 
existing  between  them  were  understood  by 
all  to  ^  those  of  parent  and  child,  and  not 
of  apprentice  and  employer.  In  no  more 
solemn  manner  could  Mr.  Wright  and  hi  a 
wife  have  declared  that  upon  their  death  de- 
fendant should  receive  their  property.  It  is 
no  reply  to  this  to  say  that,  in  his  lifetime, 
Mr.  Wrieht  might  have  made  other  disposi- 
tion of  his  property.  He  did  not  do  so,  and 
died  in  the  belief  uiat  defendant  would  have 
it,  and  that  he  was  his  legal  heir.  They  gave 
defendant  their  own  name,  and  by  their  con- 
duct, language,  and  treatment  represented  to 
him  that  he  was  their  own  son.  He  lived 
with  them  upon  this  understanding  until 
some  time  past  the  age  of  majority.  He  had 
a  right  to  rest  and  act  upon  the  belief  that 
he  was  the  legal  heir.  So  long  as  his  reputed 
father  and  mother  chose  to  let  him  repose  in 
this  belief,  others  had  no  riffht  to  interfere. 
Equity  is  clearly  with  the  defendant,  and, 
if  relief  cannot  be  granted,  it  must  be  be- 
cause the  strict  rule  of  law  interferes,  and 
permits  the  accomplishment  of  an  act  ol  the 
greatest  injustice.     Unfortunately,  the  law 
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in  regard  to  adoptioQ  was  found  to  be  un- 
constitutional because  the  real  object  of  the 
act  was  not  expressed  in  its  title.  Each  party 
acted  in  the  undoubted  belief  that  the  de- 
fendant, upon  the  death  of  Mr.  Wright, 
would  take  the  property.  Can  equity  give 
validity  to  such  intention,  in  the  absence  of 
«n  express  contract?  I  see  no  reason  why 
it  may  not.  Defendant  rendered  services  upon 
the  faith  of  his  relationship.  Those  services 
were  accepted  in  reliance  upon  such  relation- 
ship, declared  in  the  most  solemn  manner. 
There  are  no  children  interested.  If  there 
were  no  collateral  heirs,  the  property  would 
otherwise  escheat  to  the  state.  While  it  is 
true,  in  the  cases  cited  from  New  Jersey, 
that  the  parties  who  took  the  complainants 
to  live  with  them  said  that  if  they  would 
remain  they  should  have  their  property,  still 
great  stress  is  laid  upon  facts  and  circum- 
atances  similar  to,  but  not  as  strong  as,  some 
in  the  present  case.  As  I  read  those  au- 
thorities, they  are  not  based  solely  upon  the 
existence  of  a  promise.  This  is  a  case  where, 
in  my  judgment,  equity  should  declare  that 
to  be  done  which  the  parties  clearly  intended. 
I  therefore  concur  in  the  opinion  of  my 
Brother  Long. 

Hooker*  e/.,  dissenting: 

I  am  unable  to  concur  in  the  opinion  of  my 
Brother  Lon^.  The  defendant  admits  the  acts 
which  constitute  waste,  unless  he  can  estab- 
lish his  ri^ht  to  the  premises  under  his 
answer,  which  partakes  of  the  nature  of  a 
cross- bill.  The  undisputed  testimony  shows 
that  he  was  bound  to  the  intestate  in  1868, 
when  an  infant  of  less  than  two  years  of  age. 
This  impose(^upon  him  the  obligation  of  ren- 
<lering  service  to  his  master  until  he  should 
reach  the  age  of  twenty-one  years.  In  1875 — 
he  having  lived  with  the  intestate  during  the 
interval— proceedings  were  had  for  his  adop- 
tion under  the  statute,  and  with  the  intention 
of  making  him  the  heir  of  his  foster  parents. 
These  proceedings  are  regular,  but  unfor- 
tunately the  act  was  declared  unconstitu- 
tional some  years  later,  and  hence  the  defend - 
•«nt  did  not  oecome  the  heir  of  the  intestate 
by  force  of  the  statute.  If  he  can  be  held 
to  have  been  his  heir-at-law,  it  must  be  by 
reason  of  our  ability  to  find  that  the  interstate 
made  a  valid  contract  to  make  him  such. 
Whether  a  man  can,  in  the  absence  of  stet- 
ntory  authority,  make  another  his  heir,  and 
procure  recognition  for  him  as  such,  is  a 
-question  not  discussed.  If  he  could,  that 
question  is  concluded  for  this  case  by  the  ad- 
judication by  the  circuit  court,  which,  in  the 
proceeding  appealed  from  probate  court,  in 
which  all  of  the  parties  were  heard,  de- 
termined that  he  was  not  such  heir,  and  that 
the  complainants  were  the  lawful  heirs  of  the 
intestate.  Accordingly,  we  find  that  the  de- 
fendant is  not  claiming  upon  the  theory  that 
he  is  the  heir,  but  upon  the  theory  that  he  is 
not  the  heir,  and  that  he  has  the  right  to  the 
specific  performance  of  a  contract  wheieby 
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the  intestate  undertook  and  promised  to  j^ive 
him  his  property  at  death  in  consideration  of 
service  until  the  defendant  should  reach  his 
majority,  which  service  he  says  has  been  ren- 
dered. Unfortunately  for  him,  however,  the 
testimony  conclusively  shows  that  the  intes- 
tate never  made  any  such  promise.  The  inden- 
tures  of  apprenticeship  were  not  pretended  to 
have  been  based  on  any  such  promise.  The 
adoption  proceedings  contain  no  more  than 
the  consent  to  make  him  an  heir,  the  same 
as  the  intestate's  own  children ;  and  if  we 
shall,  viewing  these  proceedings  in  the  light 
of  the  unconstitutional  law  under  whidi  they 
were  had,  think  that  the  intestate  may  be 
held  to  have  promised  to  make  him  such  heir, 
there  is  yet  a  fatal  variance  between  the  con- 
tract relied  upon  and  the  one  proved.  Were 
this  an  express  and  unqualified  agreement  to 
make  him  such  heir,  and  were  it  based  on  the 
promise  of  service  to  which  the  intestate  was 
not  already  entitled,  it  could  not  be  enforced 
as  a  contract  whereby  the  intestate  had  prom- 
ised to  sive  to  the  defendant  his  property, 
in  consideration  of  his  rendering  certain  serv- 
ice. The  defendant  cannot  recover  upon  the 
theory  which  he  is  relying  upon.  He  is 
precluded  by  the  former  adjudication  from 
recovering  as  the  heir.  If  that  could  other- 
wise be  permitted,  which  we  do  not  intimate. 
The  evidence,  so  far  as  it  appears  in  the  rec- 
ord, shows  an  intention  on  the  part  of  the 
intestate  to  allow  his  property  to  go  to  the 
defendant.  Whether  the  complsinants  could 
have  produced  evidence  to  the  contrary,  we 
have  no  means  of  knowing,  as  they  appear 
to  have  relied  upon  their  legal  rights.  Per- 
haps, however,  it  is  fair  to  infer  that  they 
could  not,  and,  if  so,  it  is  a  hardship  upon 
the  defendant  to  be  deprived  of  the  property. 
But  he  was  under  the  obligation  to  render  the 
service  to  the  intestate  before  the  adoption, 
and  he  incurred  no  further  obligation  by  rea- 
son of  the  adoption.  It  is  therefore  difficult 
to  see  how  the  case  differs  from  any  other 
nudum  pactum.  The  disappointment  is  one 
that  comes  from  finding  that  he  has  labored 
under  a  mistake  in  relation  to  his  ancestry 
and  ancestral  righto.  I  find  no  case  which 
holds  that  proceedings  like  those  shown  in 
this  case  can  be  construed  into  a  contract  to 
convey  property  by  will  or  otherwise,  where 
the  evidence  conclusively  shows  that  the  un- 
dertaking was  merely  to  adopt  and  make  an 
heir  of  a  child,  subject  to  the  riffht  upon  the 
part  of  the  foster  parent  to  cut  him  off  as  he 
mie^ht  his  own  child,  especially  where  the 
child  adopted  was  not  only  ignorant  of  the 
transaction,  but  already  under  a  legal  ob- 
ligation to  perform  all  of  the  services  which 
constitute  the  consideration  for  such  agree- 
ment. I  think  the  decree  of  the  circuit  court 
was  correct,  and  ^ould  be  affirmed,  with 
coste. 


Montgomerjrt  •/.  >  concurred  with  Hook* 
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KENTUCKY  COUBT  OF  APPEALS 


Walter   WILLIAMSON,    by   Benjamin 
Thomas,  His  Next  Friend,  Appt, 

V. 

LOUISVILLE  INDU8TBIAL  SCHOOL  OF 

BEFOBM. 

(15K7.L.Bep.689.) 

A  refbrm  flohool  under  the  control  and 
oversigfht  of  the  legri^lAturet  which  Is  an 
aireccy'of  the  state  and  maintained  by  taxation 
and  state  aid,  is  not  liable  to  an  action  for  dam- 
a«res  for  negligent  or  malicious  injuries  to  an  m- 
mate  by  its  servants  or  employes. 

(January  87,  IBOL) 


APPEAL  by  plaintiff  from  a  JufigmeDt  of 
the  Circuit  (/ourt  for  Jefferson  County  ia 
favor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to^ 
have  been  inflicted  by  the  cruel  acts  of  one  of 
defendant's  servants.    Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  Georm  Weissinf^r  Smith  and 
Samuel  B.  Kirbjr*  for  appellant : 

Where  the  defendant  corporation  has  knowl> 
edge  of  the  incompetency  of  its  servant  it 
will  be  liable  for  the  servant's  tort  evea 
though  the  defendant  would  be  ordinarily 
exempt  from  liability  to  pay  damages  out  of" 
a  trust  fund. 


VQfrm.—LidMttltv  of  eharttdble  institution  for  nsifii" 

gence. 

Tlie  decisions  are  few  in  which  the  liability  of  a 
charitable  corporation  for  neffliffence  of  •its  officers 
or  asrents  has  been  adjudicated. 

The  earliest  case  directly  in  point  which  we  have 
found  is  that  of  FeofTees  of  Herlot*S  Hospital  v. 
Roes,  12  Qark  ft  F.  507,  in  which  it  is  expressly  held 
that  no  damaires  can  be  ariven  out  of  the  fund  of  a 
charity  hospitaL  The  case  was  one  in  which  dam- 
aces  were  claimed  for  refusal  to  receive  an  appli- 
cant. The  court  follows  the  case  of  Duncan  v. 
Find  later,  6  Clark  &  F.  80i,  MacL  ft  Bob.  911.  but 
the  latter  case  was  one  relating  to  the  liability  of 
trustees  uoder  a  public  road  act  and  therefore  re- 
lated to  a  kind  of  public  or  municipal  corporation 
involving  nothing  about  charity,  except  so  far  as 
municipal  corporations,  or  those  engaged  in  the 
pubhc  service  instead  of  for  private  gain  are  all 
to  be  considered  charitable.  The  distinction  be- 
tween a  charity  and  a  public  or  municipal  corpo- 
ration was  not  clearly  taken  in  the  above  case  and 
has  not  been  kept  entirely  clear  In  some  of  the  later 
decisions;  but  no  attempt  is  here  made  to  touch  the 
question  of  the  liability  of  municipal  or  public  cor^ 
poratlons,  as  such,  but  merely  the  question  of  lia- 
bility as  affected  by  the  charitable  nature  of  the  en- 
terprise in  which  a  master  is  engaged. 

While  the  later  English  cases  have  held  public 
corporations,  such  as  boards  of  health,  or  other 
local  boards,  liable  for  negligence  of  tbeir  servants, 
we  do  not  And  that  the  case  of  Feoffees  olf  Heriot^s 
Hospital  V.  Ross,  has  been  overruled  by  any  case 
directly  relating  to  a  charity. 

Following  the  above  case  it  was  held  in  McDon. 
aid  V.  Massachusetts  Qen.  Hospital,  120  Mass.  482, 
21  Am.  Uep.  529,  that  a  hospital  corporation,  not 
operated  for  profit  but  holding  property  in  trust 
for  the  purpose  of  benefit  to  the  sick,  although  it 
had  some  receipts  from  paying  patients,  was  not 
liable  for  the  negligence  of  its  aids. 

Again  in  Benton  v.  Boston  City  Hospital  Trustees. 
140  Mass.  18,64  Am.  Jiep.  436,  the  negligence  of  the 
superlntondeoc  in  respect  to  the  outside  stairway 
of  a  city  hospital,  which  constituted  a  charity, 
maintained  by  the  city  and  by  private  donations 
with  some  receipts  from  paying  patients,  would 
not  make  the  trustees  of  thecorporation  liable  for 
an  injury  sustained  by  a  person  on  such  stairway 
while  on  a  visit  to  a  paying  patient  in  order  to  ar- 
range for  the  latter^s  removal  from  the  hoppitaL 

To  the  same  effect  It  was  held  in  respect  to  a 
house  of  refuge,  which  constituted  a  charity,  that 
there  was  no  liability  of  the  institution  for  an  as- 
sault by  its  officers  on  an  inmate,  for  the  property 
of  the  institution  was  contributed  solely  for 
benevolent  purposes.  Perry  v.  House  of  Refuge, 
68  Md.  20. 62  Am.  Rep.  495. 

The  court  expressly  approved  the  rule  that  dam- 


ages  cannot  be  recovered  from  a  fund  held  intrust 
for  charitable  purposes,  and  the  decision  was  based, 
on  the  authorities  above  cited. 

On  the  other  hand,  it  was  held  In  Rhode  laland  in 
respect  to  a  hospital,  that  it  was  liable  to  a  payings 
patient    for  negligent  treatment,  although  the- 
hospital  was  administered  largely  as  a  charity,  witb- 
Inoome  derived  mamiy  from  endowments  and  vol- 
untary  oontributions,   and  its  physicians  gave- 
gratuitous  services,  except  for  the  board  and  lodg- 
ing given  to  those  persons  who  were  constantly  in 
attendance.    Glavm  v.  Rhode  Island  HospitaU.  Vt 
R.  I.  4U,84  Am.  Rep.  dTft. 

The  court  m  this  case  regards  the  authority  of 
McDonald  v.  Massachusetts  Gen.  Hospital  as  some- 
what impaired  by  the  fact  that  it  was  based  in  part 
on  the  case  of  Holllday  v.  St.  Leonard,  11 C.  B.  N. 
8. 192, 8  Jur.  N.  8.  79, 4  L.  T.  N.  8. 406,  the  authority^ 
of  which  it  considered  to  be  overthrown  by  later- 
English  cases;  but  the  case  of  Holllday  v.  St. 
Leonard  was  one  in  respect  to  the  liability  for  neg- 
ligence of  an  employ^  of  a  survey^  of  highways. 

The  Rhode  Island  case  holds  that  a  corporation 
holding  property  for  a  charity  should  not  be  more- 
highly  privileged  than  corporations  created  for 
public  purposes  holding  their  property  for  such 
purposes;  but  it  says:  ''It  may  be  that  some  of  the 
corporate  property,  the  buildings  and  grounds  for 
example,  is  subject  to  so  strict  a  dedication  tbat  it. 
cannot  be  diverted  to  the  payment  of  damages. 
But  however  that  may  be,  we  understand  that  the 
defendant  corporation  is  in  the  receipt  of  funds 
which  are  applicable  generally  to  the  uses  of  the 
hospital,  and  following  the  decision  in  Mersey 
Docks  Trustees  v.  Glbbs,  L.  R.  1  H.  L.  98.  11  H. 
L.  Cas.  686,  35  L.  J.  Exch.  226,  12  Jur.  N.  a  671, 
14  L.  T.  N.  8.  677,  14  Week.  Rep.  872,  we  think 
a  Judgment  in  tort  for  damaees  against  the  cor- 
poration can  be  paid  out  of  thcin.*'  It  is  seen 
therefore  that  the  Rhode  Island  case  treats  the 
case  of  a  charitable  corpoiation  afe  governed  by 
the  same  rule  as  that  governing  public  corpora- 
tions. 

There  are  other  cases  relating  to  liability  for 
negligence  of  officers  or  employ^  of  a  hospital,  in 
wnich  the  liability  is  denied,  but  these  are  cases  in 
which  the  hospital  was  operated  by  a  municipal 
corporation,  and  the  exemption  from  liability  is 
upheld,  not  on  the  ground  that  the  enterprise  is  a 
chanty,  but  on  the  broader  ground  of  the  exemp- 
tion of  municipal  corporations  from  liability  for 
negligence  of  officers  engaged  in  public  duties. 

Sucb  is  the  case  of  Richmond  v.  Long,  17  Gratt. 
875, 94  Am.  Dec.  461,  in  which  a  city  was  held  not 
liable  for  the  negligence  of  its  agents  at  a  city  hos- 
pital, resulting  in  the  death  of  a  shive,  which  wa»> 
being  treated  in  a  hospital. 

Likewise  in  the  case  of  Murtaugh  v.  St.  Louis.  4t< 
Mo.  479,  a  city  is  held  not  liable  to  a  nonpaylng  pii^ 


See  also  23  L.  R.  A.  581;  25  L.  R.  A.  602;  27  L.  R.  A.  296,  840;  28  L.  R.  A. 
394,  31  L.  R.  A.  224. 
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MeD&naid  y,  McuMchvtetU  Gen.  Hotpital, 
120  Ma£8.  482,  21  Am.  tlep.  529 ;  Pwry  y. 
Hovm  of  Ref^Qe,  68  Md.  20,  62  Am.  J?e:i.  405. 

The  niftster  is  liable  even  for  the  nmiicious 
tort  of  the  servant,  if  the  tort  was  committed 
by  the  servant  in  the  scope  of  his  authority 
and  whiU  carrying  out  his  master's  ends. 

Addison,  Torts;  Howe  ▼.  Nevmiarrh,  12 
Allen,  49 ;  Oraig  v.  Lee,   14  B.  Moo.  119. 

The  corporation  though  charitable  will  be 
responsible  for  negligence  in  selecting  its 
servants. 

Several  American  decisions  hold  that  a 
charitable  corporation  is  not  liable  for  the 
torts  of  its  servants  on  the  ground  that  to  pay 
damages  out  of  the  trust  fund  designed  to 


be  devoted  to  the  needs  of  the  orgnnization 
would  tend  to  deprive  It  of  the  means  to 
carry  out  tlie  purposes  of  the  charity. 

Fire  Ine.  Patrol  of  Philadelphia  v.   Bopd, 
1  L.  R.  A.  417,  120  Pa.  624 ;  Perry  v.  Houe& 
of  Refuge,  eupra ;  Benton  v.  Boeton  Oity  BM" 
pital  Trustees,  140  Mass.  18,  54  Am.  Rep.  486 1 
McDonald  v.   Massaehueetts   Gfen.    BEospital, 
eupra. 

These  cases  are  not  based  upon  statute  or 
common  law  but  relv  upon  precedent  alone. 

Feojfees  ofSerioVs  hospital  v.  Ross,  12  Clark 
&  F.  607 ;  Holliday  v.  St,  Leonai-d,  11  C.  B. 
N.  S.  192,  two  English  cases,  but  these  Eng- 
lish cases  were  overruled. 

Mersey  Docks  Trustees  v.  Oibbs,  L.  R  1  H. 


tient  at  a  afty  hospital  for  Injuries  resulting  from 
Besrliffenoe  and  misfeasance  of  offloen. 

Again  tn  Ogg  v.  Lansing,  86  Iowa,  496, 14  Am* 
Bep.  489,  the  olt7  was  held  not  liable  for  the  negli- 
geoce  of  its  sanitary  offioials,  whereby  a  dangerous 
dlMase  was  oommunloated  to  the  plaintiff. 

The  same  decision  was  made  In  respect  to  the 
negligence  of  selectmen^wbereby  such  a  disease  was 
commanlcated.  In  Brown  v.  Yinal haven,  65  Me.  40B, 
SO  Am.  Rep.  700. 

And  a  county  is  held  not  liable  for  the  improper 
treatment  of  a  patient  in  a  county  hospital.  8her- 
houme  v.  Yuba  Ck>unty,  21  Osl.  US,  81  Am.  Deo. 
UL 

Somewhat  akin  to  these  cases  Is  the  decision  In 
Oark  V.  MlsBOuri  Pao.  R.  Co.,  48  Kan«  654,  to  the  ef- 
fect that  a  railroad  company  is  not  liable  for  al- 
leged negligence  of  its  local  surgeon  in  delaying 
the  amputation  of  an  Injured  limb  of  an  employ^, 
where  it  did  not  appear  that  the  company  was  un- 
der any  legal  obligation  to  provide  medical  or  sur- 
gical aid  for  bim. 

The  liability  of  a  physician  for  negligence.  In  case 
of  gratuitous  services,  is  considered  m  Dn  Bols  v. 
Decker  (N.  Y.)  14  L.  R.  A.  429,  and  note. 

That  a  county  which  employs  physicians  to  at- 
tend poor  persons  is  not  liable  for  his  negligence  In 
treatment  of  them  is  decided  m  Summers  v.  Da- 
viess County  Comrs.  106  Ind.  808,  fi8  Am.  Bep.  618. 

But  this  decision  is  bssed,  liks  those  about  city 
hospitals,  on  tha broad  grouud  that  public  oorpo- 
latloos  are  not  responsible  for  the  neglifienoe  of 
their  officers  In  the  exercise  of  governmental  pow- 
ers, and  therefore  has  little  bearing  on  the  present 
question  of  liability  of  charitable  institutions. 

A  school  district  is  held  in  Pennsylvania  to  be 
merely  a  pubhc  agency  In  the  admlnistratioa  of  the 
rreat  public  charity  of  education,  and  therefore 
not  liable  for  the  negligence  of  its  officers,  agents, 
or  employ^.  Ford  v.  School  Dist.  of  Kendall  Bor- 
ough (Pa.)  1 L.  R.  A.  607;  but  this  case,  although  it 
considers  the  charitable  nature  of  the  enterprise,  is 
bssed  chiefly  on  the  ground  of  the  public  character 
of  the  corporation,  and  recites  an  exception  to  the 
doctrine  in  respect  to  highways. 

A  corporation  called  the  fire  insurance  patrol  and 
npported  by  voluntary  contributions  of  insurance 
companies  is  held  in  Fire  Ins.  Patrol  of  Philadel- 
phia V.  Boyd  (Pa.)  1 L.  R.  A.  417,  to  be  a  charitable 
eorporatlon.  which  Is  not  liable  for  negligence  of 
to  employ^  in  throwing  bundles  from  a  burning 
baildlng,  whereby  a  person  on  a  sidewalk  Is  in- 
Jared. 

But  a  somewhat  similar  corporation  in  Massachu- 
setts, which  is  organized  under  a  statute  giving  it 
IMwer  to  levy  assessments  on  insurance  compa- 
nies, and  giving  such  companies  each  a  representa- 
tion and  right  to  vote  at  the  annual  meeting  of  the 
corporation,  is  held  to  be  a  private  corporation  and 
not  a  public  charity,  and  therefore  to  be  liable  for 
the  negligence  of  its  servants  in  driving  through 
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'the  streets.   Newoomb  v. Boston  Protective  De-^ 
partmeot  (Haas.) 6  L.  R.  A.  77B. 

The  court  distinguishes  this  ease  from  that  of 
Fire  Ins.  Patrol  of  Philadelphia  v.  fioyd,  on  the- 
ground  that  in  the  latter  membership  was  open  to 
everybody,  and  the  expenses  were  wholly  pidd  by 
voluntary  contribution.  This  case,  however,  does 
not  in  any  way  discredit  the  other  Massachusetts 
cases  above  cited,  but  denies  the  exemption  on  the- 
ground  merely  that  the  corporation  is  not  a  char- 
ity. 

Another  Massachusetts  case  holds  the  town  liable 
for  injuries  resulting  ftom  negilgence  in  conduct- 
ing a  poor  farm,  where  it  is  managed  not  only  to 
support  its  paupers  but  also  to  board  paupers  of 
other  towns  for  pay,  and  to  board  persons  em- 
ployed on  the  highways,  while  the  managers  were 
also  overseers  of  highways  and  selectmen,  and  the 
surplusincomeisused  for  general  town  purposes. 
Neff  V.  Wellesley  (Mass.)  2  L.  R.  A.  600. 

This  case  is  also  based  on  the  law  applicable  to 
towns  rather  than  that  governing  charities. 

80  in  Maxmilian  v.  New  York,  8S  N.  Y.  100, 20  Am. 
fiep.  468,  a  city  was  held  not  liable  for  negligence 
of  commlsslonerB  of  public  charity,  or  of  other  sub- 
ordinates, where  such  commissioners  were  appoint- 
ed by  the  mayor  and  paid  trom.  the  dty  treasury, 
but  were  really  officers  of  the  state  government 
regulated  by  state  statute.  This  decision  also  turns 
on  the  law  applicable  to  public  corporations,  and 
not  that  concerning  charities. 

The  claim  that  a  cemetery  corporation  was  a. 
chanty  within  the  law  exempting  a  charity  from 
liability  for  negligenoe,  was  made  in  a  Massachu- 
setts case,  in  which  plaintiff  claimed  damages  for 
burying  a  stranger  in  his  lot,  but  the  court  held 
that  the  corporation  was  not  a  charity  within  thia 
rule,  although  it  actually  applied  its  funds  to  char- 
ity to  a  considerable  extent.  Donnelly  v.  Boston 
Catholic  Cemetery  Asso.  146  Mass.  168. 

A  congregational  chtmsh  corporation  was  held 
liable  for  negligence  in  respect  to  the  condition  of 
a  passageway  by  which  a  person  attending  a  pubiio 
meetinir  at  that  church  in  theevening  was  injured, 
but  nothing  was  said  in  the  case  about  an  exemp- 
tion from  liability  on  the  ground  that  the  corpora- 
tion was  a  charity.  Davis  v.  Central  Cong.  80a  of 
Jamaica  Plains,  129  Mass.  807, 87  Am.  Bep.  809. 

The  rule  that  a  municipal  corporation  Is  not 
liable  for  negligence  of  Its  Dre  department,  which 
is  the  subject  of  a  note  to  Dodge  v.  Granger  (R.  I.) 
15  L.  R.  A.  761,  is  held  applicable  also  to  the  acts  of 
a  volunteer  association  of  firemen.  Torbush  v. 
Norwich.  88  Conn.  225,  9  Am.  Rep.  885. 

Excluding  from  consideration  the  cases  incident* 
ally  mentioned  above,  which  decide  as  to  the  liabil- 
ity of  municipal  corporations,  it  will  be  seen  that 
the  clear  weight  of  authority  is  in  favor  of  thedoo- 
trine  of  the  main  case,  which  exempts  a  charitablo 
institution  from  liability  for  negilgence  of  officers 
or  agents.  B.  A.  R. 
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L.  98,  119;  Foreman  ▼.  Canterbury,  L.  R.  6 
<l.  B,  Div.  214;  MuckY.  WiUianu,  8  Hurlst. 
^  N.  821 ;  Qibbs  v.  Liverpool  Docks  Trustees, 
Id.  164. 

As  those  American  cases  were  based  upon 
neither  common  law  nor  statute  law  but  upon 
English  precedents,  and  as  those  English 
precedents  were  overruled,  therefore  the 
American  decisions  are  not  entitled  lo  much 
if  any  weight. 

Qlavin  t.  Rliode  Island  Bospital,  13  R.  I. 
411,  84  Am.  Rep.  676,  holds  that  charitable 
organizations  are  liable  for  the  torts  of  their 
servants  and  disapproves  of  the  Massachusetts 
xBases. 

Where  a  duty  not  discretionary  is  imposed 
upon  a  municipality  it  is  liable  for  the  tort 
of  its  servant  in  the  performance  of  that  duty. 

Dill.  Mun.  Corp.  §  752 ;  8  Am.  &  Eng. 
Encyclop.  Law,  p.  698. 

If  it  is  shown  that  the  defendant  is  a  public 
•corporation,  then  it  is  not  liable  for  tort. 
If,  on  the  other  hand,  it  is  shown  that  it  is 
«  private  corporation,  it  is  liable. 

A  public  corporation  is  one  which  has  for 
its  object  the  municipal  government  of  a 
portion  of  the  people  {e.  g.  a  city  or  a 
•county) ,  or  which  is  founded  for  other  pub- 
lic, although  they  be  political  purposes,  and 
irhich  belongs  wholly  to  the  government. 

1  Minor,  Inst.  8d  ed.  *508. 

The  main  distinction  between  public  and 
private  corporations  is,  that  over  the  former 
the  legislature,  as  the  trustee  or  euardian  of 
the  public  interest,  has  the  exclusive  and  un- 
restrained control.  Private  corporations,  on 
the  other  hand,  are  created  by  an  act  of  the 
legislature,  which,  in  connection  with  its  ac- 
'Ceptance,  is  regarded  as  a  compact,  and  one 
which,  so  long  as  the  body  corporate  faith- 
fully observes,  the  legislature  is  constitu- 
tionally restrained  from  impairing,  etc. 

Ang.  &  A.  Priv.  Corp.  9th  ed.  g  81. 

Private  corporations  are  created  for  private, 
tis  distinguished  from  purely  public  pur- 
poses, and  they  are  not,  in  contemplation  of 
law,  public  because  it  may  have  been  sup- 
posed by  the  legislature  that  their  estab- 
lishment would  promote,  either  directly  or 
consequentially*  the  public  interest.  They 
<»nnot  be  compelled  to  accept  a  charts  or 
incoroorating  act.  The  assent  of  the  cor- 
poration is  necessary  to  make  the  incorporat- 
ing statute  operative,  etc. 

1  Dill.  Mun.  Corp.  §§  29,  80. 

The  Louisville  Industrial  School  of  Reform 
Is  not  a  public  corporation,  for  as  said  by 
Minor,  Angell  &  Ames,  and  Dillon,  all  its 
interests  and  property  must  belong  ex- 
•clusively  to  the  government,  and  it  must  be 
entirely  controlled  by  the  government.  The 
tschool  of  reform  may  hold,  purchase,  and 
<;onvey  real  estate.  It  owns  the  property,  not 
the  state.  Again,  having  received  its  charter, 
it  controls  and  governs  itself. 

Perry  v.  House  of  Brfuge,  68  Md.  20,  52 
Am.  Rep.  495. 

Mr,  T.  1m  Bamett  for  appellee. 

Haselri^lf»  •/.,  delivered  the  opinion  of 
the  court: 

The  appellee,  the  Louisville  Industrial 
Bchool  of  Reform,  was  created  a  body  cor- 1 
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porate  by  an  Act  of  the  General  Assembly  ia 
1854,  under  the  name  of  the  Louisville  House 
of  Refuge.    Its  object  and  business  was  to 
take  charge  of  such  youths  as  might  be  com- 
mitted to  it,  and  care  for  their  moral  and 
physical  training  and  education.    It  was  & 
charity,  and  its  purpose  was  reformation  by 
training  its  inmates  to  habits  of  industry, 
and  by  instilling  into  their  minds  the  prin- 
ciples of  right  living,  to  the  end  that  they 
mi^ht  become  useful  citizens  of  the  state, 
rather  than  fill  its  prisons  and  poor-houses. 
The  incorporators  and  their  successors  are 
under  the  control  and  oversight  of  the  legis- 
lature, and  are  mere  instrumentalities  of  the 
commonwealth.    The  state  interposed  in  be- 
half of  neglected  and  abandoned  children 
within  its  confines  in  its  capacity  of  parens 
patriae,  and  assumed  the  guardianship  of  such 
children  as  were  committed  to  the  institu- 
tion.   It  was  an  agency  of  the  state,   and 
maintained  by  taxation  and  state  aid.     The 
appellant,  a  boy  of  ten  years  of  age,  was  com- 
mitted to  the  care,  control,  and  restraint  of 
the  institution,  and  his  petition,  brought  by 
his  next  friend,  Thomas,  alleges  that  with- 
out fault  on  his  part  one  of  the  servants  and 
emplo^Ss  of  the  appellee,   and  known  by  it 
to  be  incompetent  and  unfit  for  such  service, 
struck  and  beat  the  appellant  in  such  cruel 
and  inhuman  manner  that  he  was  caused  great 
suffering  in  mind  and  body,  and  was  per- 
manently injured  and  damaged,  etc.     To  this 
petition  a  i^eneral  demurrer  was  sustained, 
and  the  petition  dismissed.    The  correctness 
of  this  judgment  is  the  question  on  this  ap- 
peal, and,  while  it  has  not  been  determined 
directly,  the  general  principles  are  well  es- 
tablished.   The  functions  of  the  institution 
are  governmental.     As  said  in  FamJiam  v. 
Pierce,  141  Mass.  208,  55  Am.  Rep.  452 ;    <*  It 
is  a  provision  by  the  commonwealth,    as 
parens  patricb,   for  the  custody  and  care  of 
neglected  children,  and  is  intended  only  to 
supply  to  them  the  parental  custody  which 
thev  have  lost. "    In  Perry  v.  House  of  Refuge, 
63  Md.  20,  52  Am.  Rep.  495,  it  was  held  that 
an  action  does  not  lie  against  a  state  house 
of  refuse  for  an  assault  on  an  inmate  by  an 
officer  Uiereof .     It  is  there  said :    **  Youths, 
in  whom   the  seeds  of   vice  have  already 
germinated,  are  placed  there  under  proper 
restraint,  so  that  the  growth  of  crime  may 
be  arrested  or  eradicated  in  its  incipiency. 
Funds  are  contributed  by  individuals  im- 
pelled by  philanthropic  motives,  and  dona- 
tions are  obtained  from  municipal  and  state 
treasuries.    These  are  the  funds  of  the  in- 
stitution, contributed  by  the  managers,  not 
for  their  own  profit  or  benefit,  but  solely  for 
the  charitable  purposes  designated   by  its 
organic  law.     .     .     .    Several  of  the  most 
eminent  judges  in  England  expressed  them- 
selves with  much  emphasis  in  opposition  to 
an  allowance  of  damages  out  of  a  fund  so 
held  by  fiduciary  agents ;"  and  the  principle 
determined  in  a'  number  of  English  cases, 
that  "  damages  are  to  be  paid  out  of  the  pocket 
of  the  wrongdoer,   and  not  from  the  trust 
fund,  ^  was  approved.    It  is  contended  that 
these  cases  followed  the  older  decisions  in 
Epgland,  and  that  the  latter  have  been  since 
overruled.    Be  this  as  it  may,  the  principle 
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annoiuioed  seems  entirely  Ju8t  and  reasonable. 
If  the  funds  of  these  institutions  are  to  be 
diverted  from  their  intended  beneficent  pur- 
poses by  lawsuits  and  iudgments  for  damages 
for  negligent  or  malicfous  servants,  their  use- 


fulness—indeed, their  ezistuice — will  soon 
be  a  thing  of  the  past. 

The  judgment  diMiimng  the  petition  i»  «/• 
firmed. 
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Emma  ANDERSON,  Admz. ,  etc. ,  of  Fred  An- 
derson, Deceased,  Betpt,, 

V, 

CHICAGO.  ST.  PAUL,  MINNEAPOLIS  & 
OMAHA  R  CO.,  Appt. 


.Wis.. 


!•  Eridenee  that  for  a  few  days  after 
aa  aeddent  on  a  railroad  trestle  traliui 
were  ran  quite  fllowly  and  afterwards  the 
f  onner  alleged  dangerous  speed  was  resumed  is 
ImdmiaBible  on  thequestioaof  negUgeooe  In  the 
speed  of  the  train. 

J.  One  who,  while  Intoxicated*  walked 
ovt  on  a  railro«UI  trestle  to  a  position 
of  f^reat  peril  and  was  there  kilied  by  a  train 
cannot  be  held  free  from  contributory  negli- 
gence. 

3.  An  tmpUffd  license  to  cross  a  rail^ 
road  trestle  so  narrow  that  there  is 
no  room  on  it  «»atside  of*  a  passing 
train*  and  over  whiob  at  least  twelve  regular 
tndna  croaa  each  day  besides  special  trains  and 
Bwifa^  engines,  1b  contrary  to  puhllo  polioy,->es- 
peclaUy  where  the  statutes  prohibit  walking  on 
xailroad  tracks,  except  along  public  roads. 

{Orton,  Ch.  J.,  diswnlsj 
(TebruaryaH,  IBIM.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  Circuit  Court  for  Ashland  County 
Id  fa?or  of  plaintiff  in  an  action  brought  to 
recover  damaices  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negligence. 
BeteraecL 

Statement  by  Pinney»  •/..* 

This  action  was  brought  to  recover  dam- 
ages for  the  death  of  the  plaintiff's  intestate, 
alleged  to  have  been  caused  bv  the  negligence 
ot  the  defendant  on  the  10th  of  November, 
1892.  It  was  alleged  that,  at  the  time  men- 
tioned, the  said  Fred  Anderson  was  lawfully 
traveling  along  and  crossing  a  portion  of  the 
track  of  the  defendant  which  was  used  for 
several  years,  and  down  to  the  time  of  the 
accident^  with  defendant's  knowledge  and 
consent,  for  the  purpose  of  a  footway  by  foot 
travelers  at  or  near  the  intersection  of  Six- 
teenth avenue  west  and  Third  street,  in  the 
•corporate  limits  of  the  city  of  Ashland;  that 
the  defendant,  by  its  servants,  etc. ,  carelessly 
and  negligently  caused  one  of  its  locomotives, 
with  a  tender  and  two  passenger  cars,  to  pass 
over  and  across  said  railway  track  and  said 


traveled  way  at  the  rate  of  about  thirtjr  miles 
an  hour,  and  negligently  failed  to  give  any 
signal  by  bell  or  whistle  of  its  approach,  so 
tliat  the  said  Anderson  was  unaware  of  the 
approach  of  said  engine  and  cars ;  and  by 
reason  of  such  fault  and  negligence  of  the 
defendant,  while  so  traveling  along  said  foot- 
way upon  said  railroad,  without  fault  or  neg- 
ligence on  his  part,  said  Anderson  was  strudc 
by  said  locomoti  ve  and  ki  1  led.  And  the  com- 
plaint contained  other  appropriate  averments, 
and  claimed  damages  in  the  sum  of  $5,000. 
The  defendant  admitted  that  Anderson  was 
walking  on  its  track  at  the  time  in  question, 
and  across  one  of  its  bridges,  and  was  struck 
by  a  locomotive  and  train  of  cars  of  defend- 
ant, and  killed,  but  denied  all  other  material 
allegations  of  the  complaint.  At  the  trial 
before  a  Jury,  it  was  testified,  in  substance, 
by  one  Bwanson,  on  the  part  of  the  plaintiff, 
that  on  the  morning  in  question,  about  half 
past  6  o* clock,  Anderson  came  to  his  house, 
and  they  went  down  town  to  see  if  there  were 
any  lumber  boats  in ;  tliat  they  went  across 
the  bridge  to  Swan  Swanson*s,  on  Second 
street,  where  they  had  some  whisky  and  hot 
water  to  drink,  and  then  went  to  the  bay,  and 
in  about  half  an  hour  returned  to  Swanson's, 
where  they  had  two  more  drinks  of  the  same 
kind,  tallced  together,  and  read  a  paper,  and 
started  for  home ;  that  they  cot  another  drink 
at  the  billiard  hall,— straight  whisky, — and 
went  right  out,  thence  up  Fourteenth  avenue, 
to  the  railroad,  and  then  took  the  railroad 
track  west.  In  going  home  they  went  the 
usual  way,  and  crossed  the  trestle ;  **  used  it 
all  the  time.  People  crossed  it  most  every 
hour, — men,  women,  and  children.  When 
we  got  to  the  trestle,  I  turned  around  to  look 
behind,  and  J  looked  ahead.  Did  not  see  any 
train,  nor  hear  any  bell  or  whistle  sounded, 
before  we  got  on  the  trestle.  We  walked  out 
on  the  trestle,  and  the  bell  was  rung.  I  looked 
ahead,  but  did  not  see  any  locomotive,  and 
I  turned  partly  around  to  see  if  the  train  was 
coming  on  the  Northern  Pacific  track.  Saw 
no  tram  there,  and  I  turned  around  a  little 
more :  Looked  behind  me  again.  I  did  not 
see  any  train  there.  Turned  clear  back.  I 
lookea  ahead,  and  saw  the  train  coming  about 
dOO  feet  from  us.  That  is  the  first  I  saw  of 
it.  I  said  :  *  Anderson,  the  train  is  coming. 
We  will  have  to  jump. '  I  leaned  myself  over 
the  edge  of  the  bridge,  and  hung  onto  the 
bridge.  Anderson,  as  far  as  I  could  see, 
turned  sideways  to  tir  to  get  off,  and  one  of 
his  feet  slipped,  and  he  got  between  the  ties. 


NOTS.— As  bearing  somewhat  upon  the  question 
ef  tbe  implied  license  to  walk  along  a  railroad 
tmtle,  on  which  the  judges  are  not  agreed  in  the 
above  case,  see  noU  to  Central  B.  A  Bkg.  Go.  v, 

^L.R.A 


Bylee  (Oa.)  18  L.  B.  A.  684,  in  respect  to  an  Implied 
license  to  go  upon  a  railroad  track.  Also  ChenMT 
V.  Fitchburg  B.  Go.  (Mass.)  »  L.  B.  A.  675. 


See  also  23  L.  R.  A.  715;  24  L.  R.   A.  531 :  30  L.  R.  A.  213. 
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Then  he  went  down,  and  did  not  get  away 
from  that  place  before  the  train  struck  him. 
I  did  not  turn  and  run  back,  because  I  thought 
I  hadn't  time.  He  was  dead  when  I  next  saw 
him.  The  train  was  the  *Bayfield  Scoot.* 
I  knew  that  train  came  along  every  morning 
about  a  quarter  to  ten  o'clock.  When  on  the 
railroad  track,  did  not  think  of  the  train. 
Thought  it  had  got  to  the  depot  already. 
Anderson  was  walking  on  the  left  hand,  and 
I  on  the  right.  I  think  he  had  hold  of  my 
arm.  Was  about  thirty -three  feet  on  the 
bridge  when  I  heard  the  bell  ring.  It  is  not 
a  fact  that  Anderson  and  I  were  quite  full 
that  morning.  He  was  not  staggering  as  he 
went  along  with  me.  He  had  hold  of  my  left 
arm.  Sometimes,  when  walking  together, 
he  used  to  take  hold  of  my  arm,  but  not  be- 
cause he  was  drunk.  We  were  friends.  He 
liTod  on  16th  avenue,  in  si^ht  of  this  trestle, 
near  6th  or  6th  street.  I  lived  on  4th  street, 
only  a  short  distance  from  the  west  end  of  the 
trestle.  I  was  not  so  drunk  but  what  I  knew 
what  I  was  about,  and  Ander^ion  was  not.  He 
was  able  to  walk.  The  train  was  running  as 
it  usually  did.  Cannot  tell  how  many  miles 
an  hour. " 

Considerable  evidence  was  given  to  the 
effect  that  it  was  a  common  occurrence  for 
everybody  to  travel  over  this  trestle  every 
day,  and  nil  classes  of  people,  at  the  time 
of  the  accident,  and  had  been  for  some  four 
yeara ;  that  the  ordinary  rate  of  speed  in  pass- 
ing over  it  was  about  thirty  to  thirty-five 
miles  an  hour.  The  plaintiff  was  allowed, 
against  objections  of  the  defendant,  to  show 
by  one  Weed,  and  also  by  one  Oleson,  that, 
for  two  or  three  days  or  so  after  the  accident, 
the  train  ran  very  slowly  over  the  trestle,  and 
that  in  a  couple  of  weeks  they  ran  at  their 
former  rate  of  speed  again.  Thete  was  no 
planking  or  footway  on  this  bridge ;  simply 
the  open  trestle.  They  had  to  st«p  from  tie  to 
tie  in  crossing  it.  It  was  120  feet  long,  and 
Anderson  was  killed  88  feet  from  the  east  end, 
on  the  east  side  of  Fifteenth  avenue,  as  he  and 
Swanson  were  going  towards  the  train  ap- 
proaching from  the  west.  The  ravine  at  the 
deepest  point  was  28  feet  deep.  There  was 
another  like  trestle  over  a  deep  ravine  to  the 
west,  189  feet  long,  and  the  interval  between 
the  two  was  139  feet — both  on  the  main  track 
or  line  of  defendant,  and  used  by  pedestrians 
to  about  the  same  extent.  Going  west  from 
the  east  end  of  the  first  trestle,  there  is  a  curve 
in  the  track  to  the  right,  and  both  are  em- 
braced in  the  curve.  The  view  from  the  east 
to  the  westward  along  the  track  was  some- 
what obstructed  by  a  bank  of  earth  and  a 
building.  But  it  was  shown  that  a  person  in 
an  engine  cab,  coming  from  the  west,  could 
see  persons  on  the  trestle  work  at  the  point 
where  Anderson  was  struck  for  a  distance  of 
456  feet.  That  the  whole  of  the  man  and  the 
entire  track  could  be  seen,  and  the  ties  dis- 
tinguished. There  was  a  plank  crossing  at 
the  east  end  of  the  first  trestle,  and  one  could 
go  from  there  down  to  Third  street  wiih  a 
wagon.  That  Fifteenth  avenue,  within  the 
limits  of  which  Anderson  was  struck,  had 
never  been  opened,  nor  had  Sixteenth,  Seven- 
teenth, Eighteenth,  and  Nineteenth  avenues 
to  the  westward.     The  train,  at  the  time  of 
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the  accident,  had  nbt  passed  all  the  traveled 
stroets  of  Ashland.     The  railroad  crossed  the 
avenue  nearly  at  a  right  angle,  and  the  streeta 
were  at  right  angles  with  the  avenues.     The 
plaintiff  having  rested,  the  defendant  moved 
for  a  nonsuit,  on  the  ground  that  there  wa» 
iiot  sufficient  proof  of  negligence  on  the  part 
of  the  defendant,  and  that  the  plaintiff's  in- 
testate was  guilty  of  contributory  negligence, 
but  the  motion  was  denied.     It  was  testified 
on  behalf   of   the  defendant,   among  other 
things,  by  the  engineer,  that  the  train,  at  the- 
time  in  question,  was  running  along  at  the 
rate  of  eight  or  ten  mile^  an  hour.     That  the- 
first  he  saw  of   Anderson  was  when  he  wa» 
within  six  or  eight  feet  of  him.     That  he^ 
could  not  see  him  before  from  the  west  enri 
of   the  trestle,  on  account  of  the  curve  and 
the  engine  being  in  the  way,  but  could  see 
from  the  east  end  of  the  trestle  westward  850 
feet.     That  the  first  information  he  had  that 
there  was  anything  on  the  track  was  when, 
the  fireman  gave  the  signal  to  stop  and  apply 
the  brakes ;  and,  just  about  the  time  he  had 
applied  the  brakes,  the  fireman  said,    **Maa 
on   the   track  !**    and   then   he  reversed   the- 
engine,  and  blew  the  whistle,   and  reached 
for  the  sand  lever,  and  then  he  saw  the  mai^ 
on  the  track  six  or  eight  feet  ahead.     That 
he  was  somewhere  between  the  two  trestles, 
about  the  middle,  when  the  fireman  gave  the 
signal  to  stop.     Made  a  good  stop.     Could 
stop  that  train  at  about  150  to  200  feet  fron^ 
getting  the  signal,  when  going  at  the  rate  of 
six  or  eight  miles  an  hour;  at  twenty  milea 
an  hour,  about  400  feet ;  and  at  thirty-five 
miles,  between  700  and  800  feet.     There  was 
testimony  on  the  part  of  the  plaintiff  tending 
to  show  that  the  train  might  have  been  stopped 
in  a  shorter  distance.     The  fireman  testified, 
among  other  things,  that  the  rate  of  speed 
was  five  or  six  miles  an  hour,   and  he  was 
ringing  the  bell  all  the  time.    When  he  first 
saw  the  men,  it  was  difficult  to  tell  where 
they  appeared  to  be,  on  account  of  the  curve. 
First  discovered  tliey  were  on   the   trestle- 
when  he  gave  the  signal  to^top.     Was  then 
in  view  of  the  whole  bridge.     It  was  ad- 
mitted that  no  warning  had  been  put  up  la 
keep  the  public  off  of  the  bridge,  and  it  was 
shown  tliat  no  gates  had  been  put  up  to  keep^ 
people  from  crossing ;  that  there  were  gate». 
on  some  streets  west  of  the  depot  towards  the 
junction.     The  evidence  tended  to  show  that 
tlie  running  time,  between  Ashland  and  the- 
junction  was  fifteen  minutes,  and  the  distance 
four  and  three  tenths  miles.     The  conductor 
testified,  among  other  things,  that  on  this 
occasion  they  were  running  at  about  the  usual 
rate  of  speed  after  they  left  the  switch  where 
they  bring  lumber  onto  the  track  from  the 
Bay  Front  line,  which  it  was  admitted  was 
2,250  feet  west  of  the  east  end  of  the  trestle 
on  which  Anderson  was  killed  ;  and  from  the 
plat  in  evidence  it  appeared  to  be  somewhat 
further  than  that  distance  from  Ashland  sta- 
tion to  where  Anderson  was  struck.    Evidence 
was  given  tending  to  show  that,  at  the  time, 
Anderson  was  drunk,  so  that  he  staggered ; 
and,  in  rebtittal,  to  show  that  he  was  not 
drunk;  that  he  bad  a  swaggering  gait;  that 
he  and  Swanson  were  intimate  friends,  and 
sometimes  walked  arm  in   arm.     Defendant 
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«8ked  the  court  to  direct  a  verdict  in  its 
fa?or,  on  the  same  grounds  that  it  had  moved 
for  a  nonsuit,  but  this  was  denied.  The  court 
•charged  the  jury  that :  **  The  evidence  of  the 
p]ainti£F  tends  to  show  that  the  track  or  trestle 
had  been  dedicated  to  the  public  a*t  the  point 
where  the  deceased  lost  his  life,  and  that 
there  had  been  no  objection  to  such  use  made 
bj  the  defendant.  That,  if  you  find  that  the 
track  at  such  point  had  been  so  dedicated,  it 
was  the  duty  of  the  defendant  to  keep  a  care- 
ful lookout  when  approaching  said  point 
with  the  train,  and  while  crossing  the  same, 
and  to  keep  ita  train,  as  far  as  practicable, 
under  reasonable  control,  so  that  there  would 
not  be  any  injury  done  to  any  person  cross- 
ing which  miffht  be  prevented  by  due  caution 
on  the  part  of  the  defendant.  That  it  was 
the  duty  of  the  engineer  and  fireman,  if  vou 
find  that  this  point  was  used  bv  the  public 
as  alleged,  to  keep  a  careful  outlook  to  avoid 
Injury  to  any  person  crossing  the  said  point 
which  could  be  prevented  by  said  outlook. 
The  fact,  if  it  be  a  fact,  that  Anderson  was 
under  the  influence  of  intoxicating  liquors 
did  not  relieve  the  defendant  iu  any  partic- 
ular, but  could  only  be  considerea  for  the 
purpose  of  showing  that  there  was  contribu- 
tory neglieence  on  the  part  of  the  deceased ; 
for  the  defendant,  if  there  were  no  contrib- 
utory negligence  on  the  part  of  the  deceased, 
would  be  liable  even  if  the  deceased  were  in- 
toxicated at  the  time  he  lost  his  life,  the 
same  as  it  would  be  if  he  were  sober."  The 
jury  found  a  /general  verdict  for  the  plaintiff 
in  tlie  sum  of  $5,000,  and  also  that,  at  the 
time  of  the  accident,  the  train  was  running 
seventeen  miles  per  hour. 

Megsrs.  Tompkins  A  Merrill  and  S.  L. 
Perriii«  for  appellant  : 

Both  these  men  had  lived  near  this  bridge 
for  years,  knew  that  trains  were  continually 
and  frequently  crossing  the  same,  and  that  this 
particular  train  was  due  about  this  time.  It 
was  negligence  upon  tbeir  part  not  to  take  im- 
mediate steps  to  put  themselves  in  a  place  of 
safely  as  soon  as  they  heard  ihe  alarm  of  the 
bell. 

Schilling  ▼.  Chicago,  M.  d  St  P.  R.  Co,  71 
Wis.  255;  Hansen  v.  Chicago,  M.  dh  St.  P.  R. 
Co.  83  Wis.  631 ;  Sdimolze  v.  Chicago,  M,  cfe  St. 
P.  R,  Co.  Id.  659;  Liermann  v.  Chicago,  M,  d 
St,  P.  R  Go.  82  WU.  286;  Carney  v.  Chicago, 
St.  P.  M.  d:0.  R  Co.  46  Minn.  220:  Beck  v. 
PoHland  db  V.  R.  Co.  (Or.)  Nov.  29, 1893. 

Deceas^ed  knew  that  the  train  was  then  due, 
that  the  bridge  was  not  constructed  for  use  as 
a  footway,  and  that  it  was  not  necessary  to 
UEe  it  as  such  ;  he  was  clearly  guilty  of  some 
want  of  ordinary  care  in  going  where  he  did  at 
that  time.  He  was  cognizant  of  the  usual  rate 
of  speed  of  the  train  and  of  the  dangers  inci- 
dent to  the  use  of  the  bridge  as  a  footway. 

Wnghi  v.  Boston  db  A.R.  Co,  142  Mass.  296; 
Orethen  v.  Chicago,  M,  db  St,  P.  R.  Co.  22  Fed. 
Hep.  609,  19  Am.  &  Eng.  K.  R.  Gas.  342; 
Morgan  v.  Pennsyltania  R,  Co.  7  Fed.  Rep.  78; 
Joltnson  V.  Boston  db  M.  R.  125  Maas.  75; 
Illinois  Gent,  R.  Co.  v.  Godfrey,  71  111.  500, 
^  Am.  Rep.  112;  Nicholson  v.  Ene  R.  Co.  41 
N.  Y.  526;  Studley  v.  St.  Paul  db  D.  R.  Co.  48 
ttioD.  249. 
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The  court  allowed  the  plaintiff  to  introduce 
evidence  that  the  trains  were  run  slower  1m- 
me<l  iHieiy  after  the  accident  than  before.  This 
is  certainly  error. 

Lanff  V.  i<anger,  76  Wis.  71;  Bnird  v.  Daly, 
68  N.  Y.  547;  Castello  v.  Landwehr,  28  Wis. 
524. 

Messrs.  John  F.  Dafur  and  Catet  Jones 
&  Sanborn  for  respondent. 

Pinney*  J.,  delivered  the  opinion  of  the 
court: 

1.  The  plaintiff's  contention  was  that  the 
defendant  had  been  guilty  of  negligence  in 
running  its  train  at  a  dangerous  and  unlaw- 
ful rate  of  speed,  and  in  not  keeping  a  proper 
outlook,  ana  for  failure  to  give  timely  warn- 
ing of  the  approach  of  the  train.  It  was  er- 
ror, we  think,  to  admit  the  testimonv  of  the 
witnesses  Weed  and  Oleson  to  the  effect  that 
for  a  few  days  after  the  accident,  the  defend- 
ant ran  its  trains  over  the  trestle  quite  slowly, 
and  afterwards  ran  them  at  its  former  alleged 
dangerous  rate  of  speed,  of  30  or  35  miles  an 
hour.  The  tendency  of  the  testimony  was  to 
show,  b^  implied  admission,  that  the  defend- 
ant habitually,  down  to  the  time  of  the  ac- 
cident, had  been  guilty  of  negligence,  in  not 
usin^  reasonable  and  ordinary  care  towards 
those  wlio  crossed  the  trestle,  and  towards  the 
plaintiff's  intestate  as  well ;  that  the  conduct 
of  the  defendant  after  the  accident  was  an 
implied  admission  of  fault  on  its  part,  and 
it  soon  after,  io  disregard  of  its  alleged 
duties,  returned  to  its  former  dangerous,  if 
not  reckless,  course  of  conduct.  The  ques- 
tion is  the  same  in  principle  as  in  the  case 
where  an  injury  has  been  caused  by  defective 
machinery  or  an  insufficient  highway,  and 
repairs  have  been  made  imniediiUely  or  soon 
thereaft^T.*  A  party  may  have  cxeicised  all 
the  care  which  the  law  required,  and  vet, 
after  an  accident,  he  may  think  it  well  to 
use  additional  caution  or  safeguards :  and  it 
is  unjust  to  hold  that  the  fact  that  he  had 
done  so  is  an  admission  of  previous  negli- 
gence, or  that  his  return  to  previous  methods 
evinced  a  disposition  to  persist  in  a  negligent 
and  dangerous  course  of  conduct.  Castello  v. 
Landwehr,  28  Wis.  680 ;  Lang  v.  Sanger ^  76 
Wis.  75 ;  Morse  v.  Minneapolis  db  St.  L.  R. 
Co.  80  Minn.  465 ;  Coluvibia  db  P.  S.  R.  Co. 
V.  Hawthame,  144  U.  8.  202,  207,  36  L.  ed. 
405,  406 ;  Shinners  v.  Proprietors  of  Locks  db 
Canals,  154  Mass.  168,  12  L.  R.  A.  554. 

2.  The  question  whether  a  party  Injured 
or  killed  on  the  track  was  drunk  at  the  time, 
and  whether  his  being  drunk  was  contributory 
negligence,  is,  as  a  rule,  a  question  of  fact 
for  the  jury.  The  court  stated  to  the  jury 
that  the  fact,  if  it  was  a  fact,  that  the  plain- 
tiff's intestate  was  under  the  influence  of  in- 
toxicating liquors  at  the  time  he  lost  his  life, 
^did  not  relieve  the  defendant  in  any  partic- 
ular, hot  could  only  be  considered  for  the 
purpose  of  showing  that  there  was  contrib- 
utory negl  igence  on  h is  part. "  adding  :  "  For 
the  aefendant,  if  there  were  no  contributory 
negligence  on  the  part  of  the  deceased,  would 
be  liable  even  if  the  deceased  were  intoxi- 
cated at  the  time  he  lost  his  life."  This  in- 
struction, as  given,  is  somewhat  obscure  and 
contradictory,  and  fails  to  express  the  idea 
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the  court  probably  intended  to  convey.  The 
instruction  left  the  jury  to  infer  that,  al- 
though drunk  when  he  went  into  this  position 
of  great  danger,  as  detailed  in  the  evidence, 
the  defendant  might  be  liable  ''the  same  as 
it  would  be  if  he  were  sober."  The  instruc- 
tion was  not  called  for  bv  the  facts,  and  was, 
we  think,  misleading.  We  do  not  think  that 
the  plaintiff's  intestate  can  be  held  free  from 
contributory  neji^ligence  if  he  was  intoxi- 
cated, and  in  that  condition  walked  out  upon 
the  trestle  to  a  position  of  great  peril  to  life 
or  limb,  and,  in  attempting  to  cross  it,  lost 
his  life  at  the  time  and  under  circumstances 
given  in  evidence,  and  about  which  there  is 
really  no  dispute.  The  instruction  left  it  to 
the  jury  to  conclude  that  there  could  be  a  re- 
covery, although  he  was  drunk  at  the  time, 
and  it  was  therefore  misleading  and  errone- 
ous, and  it  was  erroneous  in  leaving  the  jury 
to  conclude  that  there  could  be  any  recovery 
at  all. 

8.  Walking  upon  the  track  of  a  railway 
has  been  held  in  many  cases  to  be  negligence 
per  ee,  and  sufficient  to  defeat  a  recovery  in 
case  of  injury  to  the  party  bv  a  passing  train 
(Moore  v.  Pennsylvania  JR.  Co,  99  Pa.  801 ,  44 
Am.  Rep.  106;  Bresnalian  v.  Michigan  Cent. 
R,  Co.  49  Mich.  410;  McClaren  v.  Indian- 
apolis  d  F.  R,  Co.  83  Ind.  819 ;  Harty  v. 
Central  B.  Go.  of  New  Jersey,  42  N.  Y.  468 ; 
Tennenbroek  v.  Southern  Pacific  Coast  R.  Co. 
69  Cal.  269 ;  TarnaU  v.  St.  'Louie,  K.  C.  <& 
N.  R.  Co,  75  Mo.  575)  ;  but  in  general  it  is 
held  that  the  question  as  to  such  an  act,  in 
the  event  of  any  injury,  is  one  proper  to  go 
to  the  jury.  Beach,  Contrib.  Weg.  §211; 
Townley  v.  ChieoQo,  M.  d  St.  P.  R  &?.  53 
Wis.  626 ;  Johnson  v.  Ofiicago  dt  N.  W.  R. 
Co.  56  Wis.  274.  Courts  universally  char- 
acterize such  an  act  as  dangerous,  and  ''a 
civil  wrong  of  an  aggravated  nature,  as  it 
endangers  not  only  the  trespasser,  but  all  who 
are  passing  and  being  carried  over  the  road. " 
Philadelphia  <fe  R.  R.  Co.  v.  Hummell,  44  Pa. 
375,  84  Am.  Dec.  457.  The  use  of  a  railroad 
is  exclusively  for  its  owners,  or  those  acting 
under  its  authority,  and  the  company  is  not 
bound  to  the  exercise  of  any  active  duty  of 
care  or  diligence  towards  mere  trespassers  on 
its  track,  to  keep  a  lookout  to  discover  or 

Srotccttbem  from  injury,  except  that,  when 
iscovered  in  a  position  of  danger  or  peril, 
it  is  its  duty  to  use  all  reasonable  and  proper 
effort  to  save  and  protect  them  from  the  prob- 
able consequences  of  their  indiscretion  or  neg- 
ligence. The  company  is  also  bound  to  pro- 
vide for  a  careful  outlook,  in  the  direction 
in  which  a  train  is  moving,  in  places  where 
people,  and  especially  children,  are  likely  to 
be  on  the  track,  as  in  and  about  station 
grounds,  depots,  and  re£:ular  crossings.  This 
rule  has  been  laid  down  in  Townley  v.  Chi- 
cago. M.  <fe  iSY.  P.  R.  Co.  53  Wis.  626,  and 
Whalen  v.  Chicago  db  N.  W.  B.  Co.  75  Wis. 
654,  and  other  cases ;  but  its  limit  is  best  un- 
derstood in  view  of , the  character  of  the  places 
where  the  injuries  in  such  cases  occurred, 
that  is  to  say,  such  as  are  above  indicated. 
The  rule,  manifestly,  has  no  application  to 
the  main  track  of  the  company  in  other 
places ;  for,  as  to  them,  it  is  not  bound  to  act 
upon  the  assumption  that  the  public  or  way- 

23  L.  R.  A. 


farers  will  trespass  upon  its  rights.    But  after 
discovery  that  a  party  is  on  its  track,  and  In 
a  position  of  danger,  it  is  bound  to  the  exer- 
cise of  reasonable  and  appropriate  care  to 
prevent  his  injury  even  though  wrongfully 
on  its  track,  and  to  take  as  prompt  and  active- 
measures  as  possible,  if  the  person  is  helpless 
or  unconscious  or  unable  to  escape.     It  has 
frequently  been  held  in  this  and  other  states 
that  where  the  grounds  of  a  railway  are  used 
by  pedestrians  for  a  considerable  time  with- 
out objection,  or  with  acquiesceifce  on  the 
part  or  the  company,  a  pedestrian  crossing^ 
over  the  same  thereby  becomes  a  licensee,  and 
is  no  longer  to  be  considered  as  a  mere  tres- 
passer, acting  at  his  peril,  and  that  it  is  the- 
duty  of  the  company  to  exercise  increased 
prudence  and  caution  in  operating  its  road 
at  such  point,  and  to  keep  a  reasonably  vigi- 
lant lookout  to  prevent  injury  or  accident  to 
those  so  crossing  its  grounds.     Townley  v. 
Chicago,  M.  di  St.   P,   R.    Go.  68  Wis.  626; 
WhaUn  v.  Chicago  d  N,  W,  R.  Go.  75  Wia. 
656 ;  Davis  v.  G/iicago  d  If.    W.   K    Go.   S» 
Wis.  646,  46  Am.  Rep.  667 ;  Delaney  v.  MU- 
waukee  d  St.  P.  R.  Co.  88  Wis.  67 ;  Johnson 
V.  TMke  Superior  Terminal  d  Transfer  R.  Go, 
86  Wis.    64. 

In  all  these  cases  the  injury  occurred  at  the 
station  or  on  the  depot  grounds  or  yard  where 
parties  would  naturally  resort  and  cross  over 
the'  same,  and  where  the  agents  and  servants- 
of  the  company  could  exercise  a  proper  degree 
of  care  and  watchfulness  under  the  circum- 
stances ;  but  we  have  not  met  with  any  case, 
in  which  the  point  was  necessary  to  the  de- 
cision, where  it  has  been  held  that  a  license 
can  be  implied  from  such  acts  of  frequent  use 
by  pedestrians  or  wayfarers  of  the  main  track 
or  bridges  or  trestles  distant  from  such  places 
as  a  pathway  for  travel,  though  we  find  that 
in  other  states  the  rule  of  implied  license  has 
been  applied  to  parties  frec^uently  crossing 
the  track  at  particular  points,   other  than 
regular  crossings.     In  the  case  of  Hooker  v^ 
Cliicago,  M.  dSt.  P.  R.  Co.,   76   Wis.    542,. 
it  was  reasonably  clear,  and  was  so  found,, 
that  the  company  was  guilty  of  negligence 
that  caused  the  accident;  and  it  appeared 
that  "from  a  point  1,168  feet  north  of  the 
bridge  on  the  west  side  of  the  track,   at  the 
height  of  an  engine  cab,  the  whole  track  could 
have  been  plainly  seen  southward  through  the 
bridge,  and  to  Main  street  beyond,   without 
any  obstruction   whatever."    The  case  waa 
rightly  decided,    and   whether  the  injured 
party  was  a  licensee  or  not  was  not  material 
or  necessary  to  sustain  the  judgment.     In  the 
Davis  Case,  58  Wis.  646.  46  Am.    Rep.    667, 
the  party  injured  was  walking  between  the 
main  track  and  a  side  track,  across  a  public 
street,  when  he  was  injured  by  the  explosion 
of  the  boiler  of  a  locomotive  that  had  been 
left  unattended  on  a  side  track.     In  the  case 
of   Mason  v.  Missouri  Pac.  R.  Co.,  27  Kan. 
83,  41  Am.  Rep.  405,  where  the  company  had 
constructed  a  trestle  or  bridge  over  a  creek 
and  street  on  the  plat  of  a  city,  and  where 
Uie  street  had  not  been  graded  or  improved, 
with  a  span  of  160  feet  over  a  stream  of  65- 
feet  wide,  and  80  feet  above  the  water,   and 
there  were  no  railings  to  the  trestle  or  bridge, 
and  no  foot  planks  on  it,  and  the  only  way' 
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of  crosBing  was  by  stepping  from  tie  to  tie^ 
and  the  railway  company  was  constantly 
using  the  track  for  the  operation  of  its  engines 
and  cars,  it  was  held  that,  in  an  action  by  a 
person  injured  while  crossing  the  bridge  by 
A  collision  with  a  hand-car,  no  license  could 
be  implied  from  the  custom  of  foot  passengers 
to  cross  over  title  bridge,  and  evidence  to  show 
such  user  was  held  to  have  been  properly 
stricken  out.  In  Ttnnenbrock  v.  Sautliem 
Pacific  Coast  R.  Co.,  59  Cal.  269,  in  a  similar 
case,  it  was  held  that  one  injured  while  walk- 
ing over  the  bridge  or  trestle  by  a  train  was 
j^uilty  of  contributory  negligence.  In  the 
present  case  the  defendnnt  company  had  done 
nothing  to  invite  or  induce  the  public  to  use 
this  trestle  for  a  footway.  It  was  on  the  main 
track,  over  which  at  least  twelve  regular 
trains  crossed  eadi  day,  and  there  were  oc- 
casionally special  trains,  and  trains  and 
switch  engines  besides  passed  over  it  from 
the  Bay  Front  track  to  bring  lumber  upon 
the  main  line.  It  was  impossible  to  meet  or 
have  a  train  pass  one  on  the  trestle  without 
almost  certain  death,  or  the  greatest  possible 
injui^  to  the  pedestrian.  It  was  not  planked 
over  in  any  part,  and  was  so  narrow  as  to 
leave  no  room  on  it  outside  of  a  passing  train, 
and  was  so  built  as  rather  to  repel  than  induce 
or  invite  foot  travel  over  it.  If  the  deceased 
was  intoxicated,  that  was  his  own  fault;  and, 
if  not,  there  was  still  less  excuse  for  his  being 
on  the  trestle.  It  did  not  become  any  t^e  less 
dangerous  on  account  of  the  frequency  of  its 
use,  and  we  think  that  it  would  be  contrary 
to  sound  public  policy  and  a  due  regard  to 
the  safety  of  passengera  over  the  road  and 
operatives  to  hold  that  there  can  be  any  im* 
plied  license  to  use  the  track  along  or  between 
the  rails  or  over  trestles  or  other  bridges  as 
a  way  for  foot  travel.  But  the  statute  of  the 
state  has  declared  the  public  policy  of  the 
Btatc  upon  this  subject  beyond  cavil  or  dis- 
pute. It  is  provided  by  Rev.  Stat.,  §  1811, 
that  "it  shall  not  be  lawful  for  any  person, 
otht;r  than  those  connected  with  or  employed 
upon  the  railroad,  to  walk  along  the  track 
or  tracks  of  any  railroad,  except  when  the 
same  shall  be  laid  along  public  roads  or 
streets;  provided,  that  this  section  shall  not 
be  construed  to  prevent  any  person  from  dri  v- 
ine  across  any  such  roads  from  one  part  of  his 
ow~D  land  to  another.''  *This  legislation  is 
justified,"  it  was  held  in  McDonald  v.  Chi- 
cago,  M,  db  St.  P.  R  Co. ,  75  Wis.  128,  in 
constniing  the  previous  clause  of  the  same 
section,  as  **not  only  l)eing  for  the  protection 
of  the  lives  and  property  of  those  owning 
and  engaged  in  the  operation  of  the  railroad, 
but  also  for  the  protection  of  the  lives  of  those 
traveling  upon  it :"  and  a  violation  of  the  act 
was  held  to  be  contributory  negl  i  gence.  The 
conaeqaenoe  is  that  the  plaintiff's  intestate 
was  a  trespasser  and  unlawfully  upon  the 


trestle  bridge  at  the  time  he  came  to  his  death. 
There  could  be  no  license  th&t  would  be  of 
any  avail  to  allow  him  or  othen  to  walk  over 
and  alon^  the  track  upon  this  bridge.    The 
law  forbids  such  use  of  the  track,  and  makea 
the  alleged  implied  license  relied  on  nuga- 
tory, and  qt  no  avail.    Any  other  conclusion 
would  entirely  defeat  the  manifest  purpose^ 
of  the  statute,  and  render  it  wholly  inopera- 
tive.   The  company  was  only  bound  to  exer- 
cise the  care  and  caution  towards  the  deceased 
that  they  are  required  to  exercise  in  the  case- 
of  a  trespasser,   after  it  has  been  discovered 
that  he  is  on  the  track,  and  in  a  position  of 
probable  or  actual  peril.     It  follows  from, 
these  views  that  the  instructions  of   the  cir- 
cuit court  in  respect  to  the  right  of  the  plain- 
tiff's intestate  to  cross  the  trestle  bridge,  and 
the  duty  of  the  defendant  towards  him  while 
crossing,  were  erroneous.    Upon  the  case  aa 
made  by  the   plaintiff,    we  think  that  the 
plaintiff's  intestate,  at  the  time  he  was  killed, 
was  guilty  of  negligence  contributing  to  the- 
result.    Comment  on  the  facts  is  unnecessary. 
They  speak  for  themselves.    The  evidence  on 
the  subject  of   contributory  negligence  is. 
clear  and  decisive.     For  these  reasons  the- 
judgment  of  the  circuit  court  must  be  re- 
versed. 

The  judgment  of  the  Circuit  Court  i$  rocened^ 
and  the  case  is  remanded  for  a  new  trial. 

Orion*  Ch.  «/.,  dissenting: 

The  undersigned  respectfully  dissents  fronv 
the  decision  or  intimation  in  this  case  that  a. 
person  walking  along  a  railroad  track,   and 
injured  by  a  passing  train,  cannot  set  up  and 
prove  an  implied  license  of  the  company  for 
his  walking  in  such  a  place,   except  where- 
the  track  shall  be  laid  along  a  oublic  road 
or  street.     The  Statute  (Rev.  Stat,   g  1811) 
which  makes  it  unlawful  for  any  person  to 
walk  along  the  track  of  any  railroad  has  been 
in  force  since  1872,  and  yet  there  have  oeen  in 
this  court  numerous  cases  since  that  time, 
in  which  it  is  held  that,  notwithstanding  that 
statute,  a  person  so  injured  may  set  up  an* 
implied  license  of  the  company  to  show  that 
he  was  not  a  trespasser.     The  last  case  in- 
which  it  has  been  so  held  was  that  of  Johnton 
V.  Lake  Superior  Terminal  <&  Tranrfer  R.  Co. , 
86  Wis.  64.     The  opinion  was  written  by 
the  same  learned  justice.     The  person  in- 
jured was  walking  along  the  center  of  a 
switching  track  when  injured  by  the  train, 
the  most  dangerous  track  of  the  rai  1  road.   The 
question  of  the  plaintiff's  implied  license  to^ 
walk  there  was  submitted  to  and  found  by 
the  jury,  and  this  was  approved  by  this  court. 
To  now  hold  otherwise  will  overrule  a  great 
many  cases  of  this  court,    which  ought  to* 
stand  protected  by  the  maxim,  **itare  decisis 
et'  non  quieia  mcvere, " 
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1.  A  iroUey  railway  company  should 
foresee  tUe  possible  dangrer  to  whioh  pas- 
senererB  on  tbe  toot- boards  of  iu  cars  mtiy  be  ex- 
posed by  sligrht  movement  of  the  body,  when 
trolley  poles  are  plHCOd  from  ten  to  twelve  iocbes 
from  tbe  edfce  of  tbe  foot-board. 

'S.  A  panseDg^r  is  not  bound  to  aatici' 
pate  the  dangler  and  be  on  tbe  lookout  for 
trolley  poles  while  ridlDflr  with  permission  on  the 
foot^board^of  a  street-oar,  uuletn  he  has  knowl- 
edge of  the  proximity  of  such  poles  to  the  track, 

^.  It  is  Inot  prima  fkoie  the  flkult  of  a 
passengier  where  he  is  injured  by '  riding  on 
the  foot- board  of  a  trolley  oar. 

(November  8, 1693.) 

APPLICATION  by  plaiotiflf  for  a  Dew  trial, 
after  verdict  in  favor  of  defendant,  in  an 
vclioD  brought  to  recover  damages  for  person- 
al injuries  alleged  to  have  resulted  from  de- 
fendant's negligence.     Granted. 

The  facts  are  stated  in  the  opinion. 

Messra.  Patrick  J.  GalTin  and  Charles 
Acton  Ivest  for  plain  tiff » in  support  of  the 
•motion : 

It  is  not  per  h  negligence  for  p^issengers  to 
ride  upon  the  platform  or  fool-board  of  crowd- 
ed street-cars  or  railway  cars,  and  when  in 
such  position  even  voluntarily, the  cnre  required 
-of  the  passenger  is  only  inci  eased  lo  the  ex- 
tent of  the  obvious,  and'naturally  to  1^  expect- 
ed dangers  connected  with  the  position  ;  but 
if  the  position  be  taken  with  the  consent  or  in- 
vitation expressed  or  implied  of  the  carrier, 
the  normal  duty  of  the  carrier  is  in  no  way 
abated. 

Bovm  ▼.  Oreenville  Street  R,  Co.  69  Miss. 
196 ;  Uermantown  Pass.  B.  Co.  v.  Walliny^  97 
Pa.  55.  89  Am.  Rep.  796 ;  Topeka  City  R,  Co, 
V.  Higqe,  88  Kan.  876 ;  City  R.  Co.  v.  Lee,  60 
N.  J.  L.  436;  8poonerv,  Ih-ooklyn  City  R,  Co. 
54  N.  Y.  280.  18  Am.  Rep.  670 ;  I^'leck  v. 
Union  R,  Co.  184  Mass.  480 ;  Oeitz  v.  Milwau- 
kee City  R.  Co.  72  Wis.  807  ;  Clark  v.  Eighth 
Af>e,  R.  Co,  86  N.  Y.  186,  98  Am.  Dec.  495 ; 
West  Philadelphia  Pass  R.  Co,  v.  Gallagher, 
108  Pa.  624 ;  Lehr  v.  BtHnway  db  U.  P.  R.  Co. 
118  N.  Y.  666. 

It  is  not  even  negligence  per  se  for  passen- 
gers to  board  or  leave  moving  cars,  and  when 
they  do  so  the  question  of  contributory  negli- 
gence is  in  most  cases  for  the  jury. 

Murphy  v.  Union  R.  Co.  118  Maas.  228; 
Spoon  er  v.  Brooklyn  City  R,  Co,  supra  ;  Aoian 
V.  Brooklyn  C.  dk  N.  R,  Co.  87  N.  Y.  73,  41 
Am.  Rep.  846 ;  Lehr  v.  Stein  way  db  H.  P.  R, 
and  Fleek  v.  Union  R.  Co,  supra.  See  also 
Booth.  Street  Railway  Law,  §§  886,  337,  and 
cases  there  cited. 

The  maintenance  of  a  line  of  poles  by  the 


cnrrier  close  to  its  csr  tracks  is  not  one  of  the 
obvious  and  naturally  to  Ihj  expected  dangers 
against  which  a  pnsseu.^er  stHiKling  on  the 
pittlform  of,  boarding,  or  aiigbiing  from  a 
moving  car  is  bound  to  protect  himself. 

See  ^orth  Chicago  Stnet  R,  Co,  v.  Willtams, 
140  III.  275,  and  cases  there  cited. 

In  Clark  y. Eighth  Ave.  R.  Co., supra,  a  ver- 
dict was  sustnined  against  the  carrier  for  in- 
juries sustained  by  a  passenger  who  was  driven 
against  a  cart  by  a  horse-car  of  the  defendant, 
on  the  steps  of  which  the  passenger  was  by  the 
implied  permission  of  the  conductor,  the  car 
being  crowded. 

In  Spooner  v.  Brooklyn  City  R,  Co.  supra,  a 
pasfspnjrer  was  standing  upon  the  foot- board 
alon?  the  side  of  a  sleigh  of  the  defendant  and 
was  in  precisely  the  position  and  under  almost 
the  precise  circumstances  of  the  plaintiff  in 
this  case,  he  was  injured  by  the  sleigh  running 
close  to  a  passing  vehicle  for  which  he  was  not 
looking  out  and  a  direction  of  nonsuit  was  re- 
versed. 

See  also  Craighead  v.  Brooklyn  City  R.  Co. 
123  N.  Y.  391;  Gray  v.  Rochester  City  db 
B.  R.Co,  61  Hun,  212. 

Messrs.  Dariue  Baker,  David  S, 
Baker,  Jr.,  and  William  G.  Baker  for 
defendant,  contra. 

Matteeon,  Ch.  «/.,  delivert-d  the  opinion 
of  the  court : 

This  is  an  action  of  trespass  on  the  case  to 
recover  damages  for  personal  injuries  alleged 
to  have  bccu  sustained  by  defendant's  negli- 
gence. The  case  was  tried  at  the  March  term 
of  the  supreme  court  for  Newport  county. 
When  the  testimony  on  the  part  of  the  plain- 
tiff had  been  submitted  to  the  jury,  the  court 
directed  a  verdict  for  the  defendant.  The 
plaintiff  thereupon  excepted  to  the  direction, 
and  filed  this  petition  for  a  new  trial.  The 
testimony  shows  that  the  plaintiff  waa  in- 
jured September  1,  1892,  while  riding  on  one 
of  the  defendant's  electric  cars  in  Newport. 
The  facts  attending  the  injury  were  these : 
The  plaintiff  boarded  the  car  a  few  minutes 
past  8  o'clock  in  the  evening,  at  the  foot  of 
Touro  street,  on  Spring  street,  with  the  in- 
tention of  riding  to  Morton  Park,  in  the 
southern  part  of  the  city.  The  car  was  an 
open  one,  with  seats  running  crosswise,  and 
with  steps  or  foot-boards  on  each  side  length- 
wise of  the  car.  This  car  had  in  tow  another 
car.  All  the  seats  in  both  cars,  and  also  the 
platforms,  were  filled  with  passengers,  and 
passengers  were  standing  on  the  foot- boards. 
The  plaintiff  took  a  position  on  the  foot- 
board of  the  first  car,  on  the  left  hand  or 
easterly  side  of  the  car  as  it  was  going  south, 
between  the  second  and  third  seats  from  the 
rear  end  of  the  car,  standing  with  his  face 
turned  towards  the  opposite  side  of  the  car, 
and  holding  onto  the  two  stanchions  sup- 

Eorting  the  roof  of   the  car  on  either  side  of 
im.     Instead  of  standing  on  the  foot- board, 


NOTB.— As  to  the  difference  In  the  care  required 
'Of  paesengers  on  railroad  and  street- cars,  eee  the 
-deotsioDs  as  to  how  far  placiotf  the  arm  on  the  win- 
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v.  SooU  (Va.)  16  L.  R.  A.  8L 


See  also  27  L.  R.  A.  279:  33  L.  R.    A.  (in :  41  L.  R.  A.  83(5:  44  L.  R.  A.  157;  45 
L.  R.  A.  lOS. 


1888. 


Ellioit  y.  Newport  brRSET  R.  Co. 


80» 


the  plaintiff  might  have  stood,  if  he  had  seen 
fit,  hetween  the  seats  inside  of  the  car. 
-Shortly  after  the  car  had  started,  while  the 

elaintiif  was  reaching  for  his  money  to  pay 
is  fare,  he  was  thrown  from  the  car  by  com- 
ing in  contact  with  a  trolley  pole,  fell  to  the 
.m>und,  and  was  run  over  by  the  wheels  of 
the  car  in  tow.  No  objection  was  made  by 
the  conductor  to  the  plaintiff's  standing  on 
the  foot-board,  nor  was  he  warned  that  there 
was  any  danger  in  doing  so.  Between  Touro 
•and  Fninklin  streets  the  defendant's  track  ran 
<\oee  to  the  curbstone  on  the  easterly  side  of 
fipring  street.  The  cars  were  propelled  by 
the  trolley  system.  Between  Touro  and 
Franklin  streets  the  poles  supporting  the 
trolley  wire  were  located  on  the  edge  of  the 
curbstone,  so  that  the  distance  from  the  rail 
to  the  inner  side  of  the  pole  yaried  from  26 
to  28  inches.  The  distance  between  the  in- 
side of  the  poles  and  the  outer  edge  of  the 
foot- board  of  a  passing  car  yaried  from  10 
to  12  inches;  the  distance  in  the  case  of 
the  pole  by  which  it  is  alleged  the  plaintiff 
was  struck  being  10^  inches.  The  plaintiff 
did  not  know  oi  the  location  of  the  pole  at 
the  point  where  he  was  injured.  He  aid  not 
notice  any  poles  from  the  time  he  ^ot  onto 
the  car  until  he  was  struck,  and  could  not 
have  seen  them,  in  the  position  in  which  he 
^tood,  because  they  were  behind  him.  He 
had  never  ridden  over  that  part  of  the  de- 
fendant's road  prior  to  the  accident,  and  was 
familiar  with  the  street  only  as  he  had  oc 
•casionally  driven  through  it.  From  the  point 
where  the  plaintiff  got  onto  the  car.  to  the 
point  where  he  was  thrown  off,  the  car  had 
passed  eight  poles,  that  by  which  the  plain- 
tiff was  struck  being  the  ninth. 

The  question  raisS  by  the  plaintiff's  ex- 
ception is  whether,  on  these  facts,  the  court 
was  Justified  in  directing  a  verdict  for  the 
•defendant.  To  have  warranted  the  direction 
it  must  have  clearly  appeared, — so  clearly 
that  the  court  could  say  as  a  DDUitter  of  law, 
— either  that  the  defendant  was  not  negligent, 
or  that  the  plaintiff  was  guilty  of  negligence 
which  contributed  to  the  accident.  We  do 
not  think  that  either  of  these  propositions 
was  sufficiently  clear  to  warrant  the  court  in 
taiLinff  the  case  from  the  jury,  and  directing 
.a  verdict  for  the  defendant.  Common  car- 
riers of  passengers  are  required  to  do  all  that 
human  care,  vigilance,  and  foresight  rea- 
sonably can,  in  view  of  the  character  and 
mode  of  conveyance  adopted,  to  prevent  ac- 
cident to  passengers.  TfiUer  v.  TcUbot,  28 
111.  857,  7o  Am.  Dec.  696;  Meier  y.  Penn- 
eglvania  R.  Co.  64  Pa.  225.  8  Am.  Rep.  581 ; 
Topeka  City  B,  Co,  y.  Higge,  88  Kan.  875 ; 
PhUadaphia  db  R.  R.  Co,  v.  Derby,  55  U.  8. 
14  How.  468,  486.  14  L.  ed.  502,  509.  It  is 
a  matter  of  common  knowledge  that  railway 
companies  daily  undertake  to  carry,  as  did 
the  defendant  on  the  occasion  in  question, 
passengers  greatly  in  excess  of  the  seating 
capacity  of  their  cars ;  that  they  stop  their 
cars  ana  take  on  passengers  so  long  as  there 
is  standing  room  on  platforms  or  foot- boards, 
and  collect  fares  from  those  on  platforms  or 
foot -boards  as  well  as  from  those  within  the 
Ought  not  the  defendant,  in  view  of 


passengers  to  hnve  foreseen  the  possible 
danger  to  which  passengers  on  the  foot- boards 
of  its  cars  might  be  exposed  by  a  slight  turn 
of  the  body  sidewise,  or  by  a  slight  inclina- 
tion of  it  backward,  in  consequence  of  the 
proximity  of  its  track  to  its  trolley  pole  at 
the  point  where  the  plaintiff  was  injured? 
We  think  so.  North  Chicago  Street  R.  Co.  v. 
WiUiame,  140  111.  275 ;  Topeka  City  R.  Co. 
V.  Biggs,  iupra;  Chray  v.  Rochester  City  iSb  B. 
R,  Co,  61  Hun,  212 ;  Lehr  y.  Steinway  d  H. 
P.  R.  Co,  118  N.  Y.  666. 

But  the  question  which  has  been  chiefly 
argued  is  whether,  on  the  facts  recited,  ft 
sufficiently  appeared  that  the  plaintiff  was 
guilty^  of  contributory  negligence  to  justify 
the  direction  of  the  court.  The  defendant 
concedes  that  it  is  not  negligence  in  ae  for 
a  passenger  to  ride  on  the  foot-board  of  an 
open  car,  but  contends  that,  as  the  outside 
of  a  car  is  obviously  more  dangerous  than 
the  inside,  it  is  incumbent  on  any  one  who 
rides  there  to  exercise  care  commensurate 
with  the  danger.  This  proposition  is  doubt- 
less correct.  ~  But  we  do  not  assent  to  the  de- 
fendant's further  contention  that,  if  the 
passenger  is  injured  while  riding  on  the 
foot- board,  it  is  prima  facie  his  own  fault. 
Undoubtedly,  by  the  law  of  this  state,  the 
burden  is  on  him  who  sues  for  an  injury  to 
show  that  he  was  in  the  exercise  of  due  care, 
and  the  question  whether  he  was  in  the  exer- 
cise  of  due  care  is  to  be  considered  with  ref- 
erence  to  the  fact  that  he  was  riding  in  a 
dangerous  situation.  But  the  question  of  con- 
tributory negligence  is  generally  for  the 
jury,  the  exceptions  beins;  where  the  facts 
are  not  controverted,  or  it  clearly  appears 
what  course  a  person  of  ordinary  pruaence 
would  pursue,  or  where  the  standarci  of  duty 
is  fixed,  or  the  negligence  is  clearly  defined 
and  palpable.  Clarke  v.  Rhode  ItAand  Electric 
Lighting  Co,  16  R.  I.  468,  465 ;  Chaffee  v.  Old 
Colony  R.  Co,  17  R.  I.  658,  668.  A  passenger 
who  rides  on  the  foot- board  of  a  car  neces- 
sarily takes  on  himself  the  duty  of  looking 
out  for  and  protecting  himself  against  the 
usual  and  obvious  penis  of  riding  there, — 
such,  for  instance,  as  injury  from  passing 
vehicles,  or  by  being  thrown  off  by  the  sway- 
ing or  jolting  of  the  car ;  assuming,  of  course, 
proper  management  of  the  car,  and  proper 
construction  and  condition  of  the  road.  We 
do  not  think,  however,  that  the  danger  of  be- 
ing hit  by  a  trolley  pole  is  such  a  peril  as  a 
Sassenger  whom  the  railway  company  has  un- 
ertaken  to  carry  on  the  foot- board  of  its  car 
is  bound  to  anticipate  and  be  on  the  lookout 
for,  unless,  indeed,  it  appear  that  the  passen- 

ST  had  knowledge  of  the  close  proximity  of 
e  track  to  the  trolley  pole.  He  has  a  right 
to  assume  that  the  railway  company  has  per- 
formed its  duty  in  so  constructing  its  road 
that  its  passengers,  even  on  the  foot- boards 
of  its  cars,  riding  there  by  its  permission, 
shall  not  be  exposed  to  injury  by  the  unsafe 
construction  of  its  road.  City  R.  Co.  v.  Lee, 
50  N.  J.  L.  485,  489.  The  testimony  does  not 
show  that  the  plaintiff  knew  of  the  close 
proximity  of  the  defendant's  track  to  its 
trolley  poles.  Moreover,  the  accident  oc- 
curred in  the  evening,  when,  on  account  of 
the  rule  prescribing  the  duty  of  carriers  of  I  the  darkness,  the  danger  of  beine  struck  by 
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the  pole  would  not  be  so  apparent  as  in  the 
daytime.  Nor  does  tlie  testimony  show  that 
the  posture  of  the  plaintiff  on  the  foot- board 
was  an  unusual  one«  or  any  movement  of  his 
which  would  naturally  expose  him  to  danger. 
The  defendant's  counsel  argues  that  it  is  a 
necessary  inference  from  the  fact  that  he  was 
Btruck  that  he  waa  leaning  backward  at  a  con- 
Biderable  angle.  The  plaintiff's  testimony 
was  that  he  was  in  the  act  of  taking  his  fare 
out  uf  his  pocket.  The  defendant's  counsel, 
in  argument,  stnted  that  the  plaintiff  il- 
lustrated his  testimony  by  raising  his  arm  as 


though  to  take  his  money  out  of  his  Test- 
pocket.     If  this  be  so.  the  plaintiff's  elbow, 
as  he  stood  with  his  back  to  the  trollev  poles, 
would  naturally  project  several  inches  be- 
yond the  line  or  his  body,  and  a  slight  in- 
clination would  suffice  to  bring  it  into  contact, 
with  a  pole  only  ten  and  a  half  inches  fron» 
the  ed^  of  the  foot-board.    The  fact  that  the- 
plaintiff  had  already  safely   passed   eight 
poles  gives  probability  to  the  theory  that  the- 
accident  was  due  to  the  lifting  of  his  arm  ii^ 
the  manner  stated. 

Plaintiff's  petition  for  a  new  trial  granted,. 
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*1  •  The  act  to  provide  fbr  the  better  pro- 
tection of  the  earning  of  iaborem*  serv- 
ants,  and  other  employ^  of  oorporations.  firms, 
or  Individuals  engaged  In  interstate  busines?, 
<Law8  1889,  ohap.  26^  is  not  in  conflict  with  the 
constitution  of  Nebraska,  either  as  being  broader 
than  its  title  or  as  being  prohibited  olass  ieglsla- 
tlon. 

8.  Nor  does  the  aet  ee^k  to  impose  a 
penalty  for  the  benefit  of  an  individ- 
ual* The  recovery  provided  for  in  the  act  of 
the  debt,  costs,  expenses,  and  attorney's  fee  is 
simply  a  recovery  of  compensatory  damages, 
and  not  a  penalty. 

8«  Whether  the  aet  is  Talid  in  so  flkr  as 
it  makes  its  violation  a  crime  is  not  de- 
cided; that  portion  of  the  act  not  being  so  con- 
nected with  the  rest  as  to  affect  the  validity  of 
the  whole  act. 

4«  Nor  is  the  aet  in  eonfliet  with  section 
1  of  article  4  of  the  Constitution  of  the 
United  States*  requiring  that  full  faith  and 
credit  shall  be  given  in  each  state  to  the  public 
acts,  records,  and  Judicial  proceedings  of  every 
other  state. 

6*  A  forei|pi  corporation  hawing^  a 
place  of  business  in  Nebraska*  which 
institutes,  in  another  state,  attachment  proceed- 
ings, and  seizes  the  earnings  of  a  citisen  of 
Nebraska,  exempt  under  the  laws  of  Nebraska,  is 
subject  to  the  operation  of  the  act:  the  contract 
out  of  which  the  proceedings  arose  having  been 
made  in  Nebraska,  and  beiug  here  perf ormable. 

6*  While  under  the  laws  and  decisions 
of  Iowa*  a  Judgement  in  a  proceeding^ 
by  foreigti  attachment*  whereby  earnings 
of  the  defendant,  a  resident  of  Nebraska,  earned 
in  Nebraska  and  payable  there,  are  seized  and 
appUed  to  the  payment  of  the  defendants  debt, 
mustbetreated  as  within  the  jurlediction  of  the 
Iowa  courts,  still,  the  situt  of  said  earulngs,  for 

^Headnotes  by  Irvinx,  C. 


the  purpose  of  determining  the  right  to  exemp- 
tion, is  Nebraska. 

(March6,18M.) 

ERROR  to  the  District  Coart  for  Doug1a» 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brooffht  to  recover  the- 
Hmount  of  a  debt,  costs  and  expenses,  which 
had  been  collected  by  defendant  in  violation 
of  the  Nebraska  statutes.    Affirmed. 

The  facts  are  stated  in  the  commissioner'^ 
opinioD. 

Meesn.  Breckenridjp^*  Breckenridg^ 
A  Crofoot*  for  plaintifTin  error: 

The  penalties  provided  are  clearly  beyond 
the  scope  of,  and  not  indicated  by  the  title  o\ 
the  act,  for  no  protection  in  any  legitimate, 
lawful  sense  is  given  any  debtor,  by  subjecting- 
his  crctlitor  to  penalties,  forfeitures,  and  fines. 

White  V.  Lincoln,  5  Neb.  605;  Ex  parte 
Thomaeon,  16  Neb.  288;  Messenger  v.  btate,  25 
Neb.  674;  Touzalin  v.  Omaha,  25  Neb.  817. 

Legislative  authority  cannot  reach  the  life, 
liberty,  or  property  of  the  individual,  except 
when  he  is  convicted  of  crime. 

Atchison  db  N,R,  Co.  v.  Baiy,  6  Neb.  87,  2$^ 
Am.  Rep.  856. 

Exemplary  or  punitive  damages  are  not  al- 
lowed in  this  state,  in  an  action  for  a  tort;  and 
attorneys'  fees,  which  in  such  an  action  can  be 
regarded  only  in  the  nature  of  punitive  dam- 
ages, ought  not  to  be  recovered. 

IHd,;  WinJder  v.  Boeder,  28  Neb.  706,  and 
authorities  cited  in  both  cases. 

A  similar  statute  in  Indiana  was  said  to  have 
been  "enacted  to  promote  the  public  weKare, 
and  not  to  redress  merely  private  grievances.'* 

Uppinghouse  v.  Mundel,  103  Ind.  288. 

By  the  common-law  rule  of  comity  in  force 
throughout  the  United  States,  each  state  ex- 
tends to  aU  duly  incorporated  foreign  corpora- 
tions a  legal  right  to  carry  on  business  within 
its  jurisdiction.  It  may  therefore  be  said  to  be 
a  general  rule,  that  a  corporation  can  legally 
carry  on  its  business  in  the  usual  way,  and  by 
the  usual  agencies,  wherever  it  may  find  it 
convenient  and  profitable  to  do  so. 

Morawetz,  Priv.  Corp.  §  958. 


NOTT.— The  statute  in  the  above  case  seems  to  be  I  as  shown  hy  the  note  to  Illinois  Gent.  R.  Oo.  v. 
In  advance  of  those  in  other  jurisdictions  as  a '  Smith  (Miss.)  19  L.  U.  A.  677.   The  same  note  also 


means  of  protecting  a  debtor  against  a  f  oreii^D  frar- 
nlshment,  which  is  permitted  in  some  of  the  states 
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contains  decisions  upon  other  means  which  have* 
been  adopted  to  secure  the  same  end. 


Sec  also  26  L.  R.  A.  445;  30  L.  R.  A.  549. 
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Corporations  are  citizeDS  and  residenta  of 
the  stale  under  tbe  laws  of  which  tbej  were 
created,  and  they  cannot,  bj  engaging  m  basi- 
Dess  in  another  state,  acquire  a  residence  there. 

Faks  V.  Chicago,  M.  A  St.  P.  R.  Co,  83  Fed. 
Rep.  678;  Qermania  F.Ins.  Co.  v.  Francis,  78 
U.  a  11  Wall.  210.  20  L.  ed.  T7;  Ex  parte 
SchoOcnhcrger,  96  U.  8.  877,  24  L.  ed.  864; 
Baltimore  db  0.  R  Co.  y.  Koonts,  104  U.  S.  5, 
26  L.  ed.  848. 

A  corporation  cannot  acquire  a  residence  in 
a  state,  otherwise  than  the  one  in  which  it  is 
incorporated. 

Jiooth  V.  8t,  Louis  Fire  Engine  3ffg.  Co,  40 
Fed.  Rep.  1;  Bensinger  Self -Adding  Cash  Beg- 
itUr  Co.  V.  National  Cash  Register  Co,  42  Fed. 
Rep.  81. 

This  action  is  for  a  tort,  certainly  not  being: 
foanded  upon  contract,  and  ibe  tort,  if  any 
was  committed,  was  committed  in  Iowa.  Tbe 
proceeding  was  innocent  and  legal  in  Iowa, 
and  if  it  is  a  tort  here.  It  is  tortious  because  the 
Nebraska  statute  has  made  it  so. 

In  order  to  maintain  an  action  of  tort, 
founded  upon  an  injury  to  person  or  property, 
and  not  upon  a  breach  of  contract,  tbe  act 
which  is  the  cause  of  the  injury  and  the 
foundation  of  the  action  must  at  least  be  ac- 
tionable or  punishable  by  tbe  law  of  the  place 
in  which  it  is  done,  if  not  also  by  the  law  of 
the  place  in  which  redress  is  sought. 

I  ^Forest  v.  Tolman,  117  Mass.  109. 

Tbe  legislative  authority  of  every  state  must 
spend  its  force  within  the  territorial  limits  of 
tbe  state. 

Cooley,  Const.  Lim.  5th  ed.  p.  161. 

The  money  collected  in  Iowa  in  satisfaction 
of  the  judgment  tbere,  was  not  property  in 
this  state,  for  wherever  (he  doniicil  of  defend- 
ant in  error  may  have  been,  when  the  court  in 
Iowa,  by  its  regular  procedure,  acquired  the 
custody  of  the  money,  it  was  assuredly  prop- 
erty in  Iowa  and  subject  to  the  control  of  the 
court,  and  the  fact  that  it  may  have  been  due 
for  wageb  earned  in  Nebraska  makes  no  differ- 
ence. 

Mooney  ▼.  Union  Pac,  R,  Co.  60  Iowa,  846. 

State  laws  have  no  extraterritorial  validity. 
The  moment  a  state  attempts  to  lay  its  bands 
upon  tbe  rights  of  those  whose  domicil  and 
wbose  affairs  are  beyond  its  boundaries,  its  acts 
are  nuU. 

Black,  Constitutional  Prohibitions,  §  120. 

Whereat  tbe  place  of  commission  the  act  is 
legally  innocent,  it  cannot  be  elsewhere  made 
a  delict  (tort)  for  tbe  principle  oX  territorial 
sovereignty  would  be  infringed. 

Wharton,  Conf.  L.  §  478. 

Tbe  judgment  infringes  upon  the  "full  faith 
and  credit"  clause  of  tbe  Federal  Constitution. 

A  nonresident,  or  a  foreign  corporation  may 
have  an  attachment  in  tbe  courts  of  Iowa 
against  a  nonresident,  upon  precisely  the  same 
jrrounds  and  upon  the  same  conditions  as  a 
resident. 

Mooney  ▼.  Union  Pac,  R,  Co,  svpra, 

Tbe  Supreme  Court  of  the  United  States 
characterizes  legislation  which  permits  this  as 
"enlightened." 

Oreen  v.  Van  Buskirk,  74  U.  8. 7  Wall.  183, 
19  L.  ed.  109. 

Ezemptiona  under  the  laws  of  Nebraska 
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cannot  be  pleaded  In  the  courts  of  Iowa,  and 
will  not  be  allowed  there. 

Mooney  r.  Union  Pac,  R,  Co,  supra.  See 
also  Broadstreet  r,  (Mrk^  66  Iowa,  670;  Ear- 
wU  Y.  Sharp.  8  L.  R.  A.  614,  86  Ga.  124;  Jenk» 
V,  Ludden,  84  Minn.  482;  Warner  "w,  Jaffray^ 
96  N.  Y.  248,  48  Am.  Rep.  616. 

It  is  generally  held  that  in  tbe  courts  of  & 
state,  any  citizen  of  that  state  may  be  enjoined 
from  resorting  to  the  courts  of  any  other  state 
for  the  purpose  of  evading  the  exemption  laws 
of  his  own  stale. 

See  Cole  ▼.  Cunningham,  183  U.  8.  107,  88 
L.  ed.  688,  and  cases  cited. 

But  the  courts  of  a  stale  will  enjoin  only 
citizens  of  that  state  from  so  doing. 

Herteu  v.  Rhode  Island  Locomotive  Works,  9S 
U.  S.  664, 28  L.  ed.  1008;  Walworth  ▼.  Harris, 
129  U.  S.  855,  82  L.  ed.  712. 

Messrs.  Kennedy*  Gilbert  Sk  Andereon 
for  defendant  in  error. 

Irrinet  C,  filed  the  following  opinion : 
The  plaintiff  in  error  is  a  corporation  or- 

fanized  under  the  laws  of  the  state  of  New 
ersey.  It  has  a  place  of  doing  busln^^ 
styled  a  ** general  agency,"  at  Denver,  Colo. 
It  has  also  agencies  in  Iowa  and  Nebraska, 
and  does  business  in  both  of  those  states. 
Tiie  agents  there  report  to  the  general  agent 
at  Denver.  The  defendant  in  error  is  a  resi- 
dent of  Nebraska,  the  head  of  a  family,  and 
an  employe  of  the  Union  Pacific  Railway 
Company,  whose  lines  extend  into  both  Iowa 
and  Nebraska.  Flemin|[  bought  from  the 
Singer  Company  a  sewing  machine  upon 
credit.  The  agent  of  the  Singer  Company  in 
Omaha,  after  some  efforts  to  collect  tbe  bill, 
returned  it  to  the  general  agent  at  Denver, 
who  in  turn  sent  it  to  tbe  agent  in  Council 
Bluffs,  Iowa.  The  agent  at  Council  Bluffs 
brought  an  action  in  Pottawattamie  county, 
Iowa,  against  Fleming,  on  behalf  of  tbe 
Sinirer  Company  proceeding  by  process  of 
foreign  attachment,  and  garnished  the  Union 
Pacific  Railway  Company.  The  result  of 
this  proceeding  was  that  wages  of  Fleming, 
to  the  amount  of  $38.06,  due  him  from  tbe 
railroad  company,  were  seized  by  the  Iowa 
court,  and  appropriated  to  the  payment  of 
the  judgment  tbere  rendered  against  Flem- 
ing. Fleming  then  instituted  this  action  in 
Douglas  county,  Neb.,  under  section  531c- 
531  f  of  the  Code  of  Civil  Procedure  to  re- 
cover from  the  Singer  Company  tbe  debt 
so  garnished,  with  costs,  expenses,  and  at- 
torney '  8  fees.  The  wages  reached  by  garnish  - 
ment  were  earned  within  sixty  days  prior  to 
the  commencement  of  the  action  in  Iowa. 
Judgment  was  rendered  in  favor  of  Fleming 
in  the  district  court  of  Douglas  county  in 
the  sum  of  $95.55  and  costs,  from  which  the 
Singer  Company  prosecutes  error.  No  ques- 
tion is  raised  as  to  the  sufficiency  of  evidence 
to  support  a  judgment  for  that  amount,  but 
the  judgment  is  sought  to  be  reversed  upon 
three  grounds :  First,  that  the  statute  under 
which  the  action  was  brought  is  contrary  to 
the  constitution  of  Nebraska;  second,  that  it 
conflicts  with  section  1  of  article  4  of  the 
Constitution  of  the  United  States,  requiri'^'; 
that  full  faith  and  credit  shall  be  given  I  \ 
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each  tUto  to  the  public  sets,  records,  and 
ludiclal  proceedings  of  every  otlier  state; 
third,  that,  if  the  law  be  constitutional,  it 
does  not  apply  to  foreign  corporations. 

Tlie  statute  referred  to  is  as  follows :  **  That 
it  be,  and  is  hereby  declared,  unlawful  for 
any  creditor,  or  other  holder  of  any  evidence 
of  debt,  book  account,  or  claim  of  any  name 
or  nature  against  any  laborer,  servant,  clerk, 
or  other  employ^  of  any  corporation,  firm,  or 
individual,  in  this  state,  for  the  purpose  be- 
low stated,  to  sell,  assign,  transfer,  or  bv 
any  means  dispose  of  any  such  claim,  book 
account,  bill,  or  debt  of  any  name  or  nature 
whatever,  to  any  person  or  persons,  firm, 
corporation,  or  institution,  or  to  institute  in 
this  state,  or  elsewhere,  or  to  prosecute  any 
suit  or  action  for  any  such  claim  or  debt 
against  any  such  laborer,  servant,  clerk,  or 
employe  by  aiiy  process  seeking  to  seize, 
attach,  or  garnish  the  wages  of  such  person 
or  persons  earned  within  sixty  days  prior  to 
the  commencement  of  such  proceeding  for  the 
purpose  of  avoiding  the  effect  of  the  laws  of 
the  state  of  Nebraska  concerning  exemptions. 
That  it  is  hereby  declared  unlawful  for  any 
person  or  persons  to  aid,  assist,  abet,  or  coun- 
sel a  violation  of  section  one  of  this  Act  for 
any  purpose  whatever.  In  any  proceeding, 
civil  or  criminal,  growing  out  of  a  breach 
of  sections  one  or  two  of  this  Act,  proof  of 
the  institution  of  a  suit  or  service  of  garnish- 
ment summons  by  any  persons,  firm,  or  in- 
dividual, in  any  court  of  any  state  or  terri- 
tory other  than  this  state  or  in  this  state  to 
aeize  by  process  of  garnishment  or  other- 
wise, any  of  the  wages  of  such  person  as  de- 
fined in  section  one  of  this  Act  shall  be 
deemed  prima  facie  evidence  of  an  evasion 
of  the  laws  of  the  state  of  Nebraska  and  a 
breach  of  the  provisions  of  this  Act  on  the 
part  of  the  creditor  or  resident  in  Nebraska 
causing  the  same  to  be  done.  Any  persons, 
firm,  company,  corporation,  or  business  in- 
stitution guilty  of  a  violation  of  sections  one 
or  two  of  this  Act  shall  be  liable  to  the  party 
injured  through  such  violation  of  this  Act, 
for  the  amount  of  the  debt  sold,  assign^, 
transferred,  garnished,  or  sued  upon,  with 
all  costs  and  expenses  and  a  reasonable  at- 
torney's fee,  to  be  recovered  in  any  court  of 
competent  jurisdiction  in  this  state;  and 
shall  further  be  liable  by  prosecution  to  pun- 
ishment by  a  fine  not  exceeding  the  sum  of 
two  hundred  dollars  and  costs  of  prosecu- 
tion. " 

1.  Three  arguments  are  made  upon  the 
proposition  that  the  statute  is  in  conflict  with 
the  constitution  of  Nebraska.  In  the  first 
place,  it  is  said  that  the  act  is  broader  than 
Its  title.  The  title  is  as  follows :  *"  An  Act 
to  Provide  Better  Protection  for  the  Earnings 
of  Laborers,  Servants  and  Other  Employes 
of  Corporations,  Firms,  or  Individuals  ^Sn- 
gaged  in  Interstate  Business. "  We  are  some- 
what at  a  loss  to  appreciate  the  argument 
based  on  this  proposition.  It  seems  to  be  the 
theory  of  counsel  that  that  portion  of  the 
act  which  provides  for  the  recovery  of  the 
debt,  costs,  expenses,  and  attorney's  fee,  and 
which  enacts  a  penalty  for  the  violation  of 
tlie  law,  is  not  expressed  in  the  title.  These 
featurea  are  not  distinctly  expressed ;  but  the 
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title  to  the  act  need  not  amount  to  an  analy- 
sis or  complete  abstract  of  its  text.  It  \9 
sufllcient  if  the  title,  by  general  language* 
fairly  expresses  its  subject  matter.  Where 
a  bill  has  but  one  general  object,  it  will  be 
sufficient  if  the  subject  is  fairly  expressed 
in  the  title.  People  v.  McCallum,  1  Neb. 
182;  Stats  v.  Heam,  16  Neb.  681.  The  title 
of  this  Act  is  comprehensive.  Merely  to  de- 
clare the  doing  of  certain  acts  unlawful 
would  be  nugatory,  unless  the  act  itself,  or 
other  provisions  of  the  law,  provided  a  re- 
dress for  injuries  inflicted  bj  reason  of  its 
violation.  Witliout  the  section  providing  a 
remedy,  the  act  would  not  provide  '^for  the 
better  protection  of  the  earnings''  of  the  per- 
sons sought  to  be  protected.  Both  a  substan- 
tial enactment  of  law  and  a  remedy  for  its 
violation  are  fairly  included  in  the  title, 
and  the  act  would  not  be  complete  in  the 
absence  of  either  provision. 

It  is  next  urged  that  the  act  is  unconstitu- 
tional because  imposing  a  penalty  which 
does  not  go  to  the  school  fuud«  The  last 
section  of  the  act  undertakes  to  provide  two 
remedies.  One  is  that  the  person  viotatinj( 
it  shall  be  liable,  bj  prosecution,  to  punish- 
ment by  fine.  It  is  not  necessary  to  here 
consider  whether  that  portion  of  the  act  is 
valid.  If  it  is,  the  fine  imposed  is  like  all 
other  fines  in  criminal  cases,  and  is  not  sub- 
ject to  the  objections  urged.  If  it  be  not 
valid,  this  whole  act  is  not,  therefore,  uncon- 
stitutional. Where  a  part  of  an  act  is  void, 
and  a  part  in  its  nature  valid,  the  whole  is 
not  void  unless  it  appears,  from  an  examina- 
tion of  the  act  itself,  that  the  invalid  portioa 
was  designed  as  an  inducement  to  pass  the 
valid,  so  that  the  whole,  taken  together, 
will  warrant  the  belief  that  the  legislature 
would  not  have  passed  the  valid  portion 
alone.  8i<Ue  v.  Lianecuter  County  Chfnrs.  6 
Neb.  474:  State  v.  Lancaster  County  Comrs. 
17  Neb.  86;  TrumUe  v.  Trumble  (Neb.)  55 
N.  W.  Rep.  869.  But  counsel  say  the  pro- 
vision permitting  the  recovery  not  only  of 
the  debt,  but  of  costs,  expenses,  and  attor- 
ney's fees,  is  in  the  nature  of  a  penalty ;  and 
we  are  cited,  upon  that  subject,  to  Atchiwik 
A  N.  E,  Co.  V.  Baty,  6  Neb.  87,  29  Am. 
Hep.  856.  In  that  case  an  act  was  held  void 
because  it  sought  to  give,  to  the  owner  of 
livestock  injured  upon  a  railroad,  double  the 
value  of  his  property.  This  double  recovery 
was  clearly  in  the  nature  of  a  penalty.  It  has 
no  element  of  compensation,  but,  in  the  stat- 
ute we  are  considering,  the  damages  awarded 
are  purely  compensatory.  Nothing  is  al- 
lowed by  way  of  vindictive  damages  or  as  a 
penalty,  but  the  injured  party  is  made  whole 
by  being  permitted  to  recover  the  amount  of 
money  wrongfully  taken  from  him,  together 
with  the  exact  costs  and  expenses  bv  him  in- 
curred, and  a  reasonable  attorney's  fee  which 
is  also  an  item  of  expense  for  which  he  should 
be  compensated,  and  which,  probably,  would 
have  been  included  as  costs  and  expenses, 
even  though  not  otherwise  expressed.  The 
law  is  for  none  of  the  reasons  urged  in  con- 
flict with  the  constitution  of  Nebraska. 

2.  Is  the  act  in  conflict  with  the  Ck)nstita« 
tion  of  the  United  States?  It  is  said,  in  sup* 
port  of  this  proposition,  that  the  courts  oi 
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Iowa  haTe  held  that  a  nonresident  of  Iowa  or 
a  foreign  corporation  may  haye  an  attach- 
ment in  that  state  against  a  nonresident  apon 
precisely  the  same  grounds,  and  upon  the 
lame  conditions,  as  a  resident.  The  case  of 
Mooney  y.  Union  Pae,  R,  Ci>. ,  *60  Iowa,  846, 
is  cited  as  sustaining  that  contention.  The 
case  cited  certainly  goes  that  far;  and  that 
case,  and  later  cases  which  might  have  heen 
cited,  carry  tlie  doctrine  further,  and  go  to 
the  extent  of  holding  that  a  citizen  of  Ne- 
braska may  sue  another  citizen  of  Nebraska 
In  the  courts  of  Iowa,  and  obtain  jurisdic- 
tion by  attaching  and  garnishing  the  wages 
earne<f  by  defendant  in  Nebraska,  and  there 
payable  to  him  by  a  railroad  company  which 
happens  to  operate  in  both  states ;  and  that 
in  such  case  the  defendant,  being  a  nonres- 
ident of  Iowa,  is  not  entitled  to  the  benefits 
of  the  Iowa  exemption  laws,  and  that  the 
Iowa  courts  will  not,  even  upon  principles 
of  comity,  giye  effect  to  the  Nebraska  exemp- 
tion laws,  and  that  by  such  a  deyice  the  de- 
fendant is  absolutely  depriyed  of  his  exemp- 
tions under  the  law  of  either  state.  The 
question  presented  is  whether  the  courts  and 
the  legislature  of  this  state  are  required,  in 
order  to  giye  full  faith  and  credit  lo  the  ju- 
dicial proceedings  of  Iowa,  to  sanction  such 
a  proceeding.  We  think  not.  The  section 
of  the  Federal  Constitution  referred  to  re- 
quires, not  only  that  full  faith  and  credit 
shall  be  giyeu  to  the  judicial  proceedings 
of  another  state,  but  also  that  full  faith 
and  credit  shall  be  giyen  to  the  public  acts 
of  such  state.  The  laws  of  Nebraska  make 
sixty  days'  wages  of  laborers,  mechanics,  and 
clerks,  who  are  heads  of  families,  exempt 
from  attachment  execution  and  garnishee  pro- 
ceedings. Where  the  wages  are  earned  in 
Nebraska,  and  are  there  payable  to  the  la- 
borer residing  there,  Nebraska  is  the  »itus  of 
Uie  debt.  TMoht  y .  Chicago,  B,  d  Q,  R,  Co. 
19  Neb.  175 ;  Mason  y.  Beebee,  44  Fed.  Rep. 
556.  As  pointed  out  in  the  case  of  Mason  y. 
Beebee,  last  cited,  there  is  a  marked  distinc- 
tion between  the  Htus  of  a  chose  in  action 
for  the  purpose  of  jurisdiction  and  its  iitu* 
for  determining  the  rights  of  the  parties 
thereto.  The  case  of  Mason  y.  B^^bee  con- 
tains a  well -reasoned  discussion  of  the  whole 
lubject  by  Judge  Shiras.  The  opinion  is  too 
long  to  quote  entire,  and  the  whole  of  it  is 
80  closely  applicable  to  the  case  at  bar  that 
we  could  not  select  one  portion  as  more 
proper  for  citation  than  the  rest.  Suffice  it 
to  say  that  the  case  of  Mooney  y.  Union  Pac. 
R.  Go,  is  there  discussed  in  extenso,  its  fal  • 
lacies  laid  bare,  and  the  monstrous  injustice 
and  disregard  of  the  laws  of  other  states 
which  would  result,  from  following  the 
Mooney  Caes  are  there  demonstrated.  If  the 
•itu*  of  the  debt  was  Nebraska,  and  not  Iowa, 
then  it  follows  that  no  legislative  or  ludicial 
interposition  in  Iowa  could  rightfully  sus- 
tain the  Jurisdiction  of  Iowa  courts  in  sudi 
s  case.  If  the  courts  of  Iowa  should  seek  to 
prosecute  a  citizen  of  Nebraska  who  does  not 
come  within  their  jurisdiction,  and  to  reach 
over  into  Nebmska.  and  take  from  this  state 
the  property  of  that  citizen  here  located,  can 
sny  one  for  a  moment  urge,  or  seriously  con- 
sider,   that  our  legislature  and  courts,  in 
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order  to  give  full  faith  and  credit  to  the  ju- 
dicial proceedings  of  Iowa,  must  stand  ialy 
by  and  countenance  such  a  proceeding  ?  Must 
we  permit  our  laws  to  be  nul lined  and 
evaded,  in  order  to  sustain  the  courts  of  an- 
other  state  in  overreaching  their  jurisdiction, 
in  refusing  to  exercise  the  comity  elsewhere 
accorded  sister  states,  and  in  seizing  the 
property  in  Nebraska  of  citizens  of  Nebraska 
who  have  not  brought  themselves  within  the 
lawful  reach  of  Iowa  courts?  To  quote  from 
the  brief  of  the  plaintiff  in  error  a  citation 
from  Black  on  Constitutional  Prohibitions : 
**  The  moment  a  statue  attempts  to  lay  its  hands 
upon  the  rights  of  those  whose  domiciles 
and  affairs  are  beyond  its  boundaries,  its  acts 
are  null."  And  to  quote  again  from  that 
brief :  **  Where,  at  the  place  of  commission^ 
the  act  is  legally  innocent,  it  cannot  be  else- 
where made  a  delict;"  a  principle  which,  if 
correct,  must  give  rise  to  another  principle, — 
that,  where  at  the  place  of  commission  the 
act  is  legally  wrong,  it  cannot  be  elsewhere 
made  right.  The  decision  of  the  Supreme 
Court  of  the  United  States  in  no  wise  mili- 
tates against  this  view.  In  Green  v.  Van 
Bvskirk,  72  U.  S.  5  Wall.  «10,  18  L.  ed.  600, 
74  U.  S.  7  Wall.  189,  19  L.  ed.  109,  the  de- 
cision, so  far  as  it  is  applicable  to  this  case, 
we  think  directly  tends  to  support  our  view. 
In  that  case  one  Bates,  a  citizen  of  New 
York,  owned  certain  iron  safes  in  Chicago, 
upon  which  he  gave  a  mortgage  to  Van  Bus- 
kirk  and  others,  which  was  executed  and  de- 
livered in  New  York.  The  laws  of  Illinois 
required  for  the  validity  of  a  chattel  mort- 
gage, as  against  third  persons,  that  it  should 
be  recorded,  and  the  property  delivered  to 
the  mortgniree.  These  conditions  were  not 
complied  with.  The  laws  of  Illinois  further 
permitted  attachments  against  a  nonresident 
debtor.  A  creditor  of  Bates  sued  by  attach- 
ment in  Illinois,  and  levied  upon  and  sold 
the  safes.  Van  Busk  irk  then  sued  this  cred- 
itor in  New  York  state,  and  the  creditor 
pleaded  in  bar  the  attnchmcut  proceedings 
in  Illinois.  The  New  York  courts  held  that 
the  tninsaction  was  governed  by  the  luws  of 
New  York,  and  the  case  was  then  taken  by 
writ  of  error  to  the  Supreme  Court  of  the  Unit- 
ed States,  which  held  that  the  attaching  cred- 
itor had  been  denied  a  privilege  accorded 
him  by  the  Constitution  of  the  United  States ; 
that  the  property,  to  wit,  the  safes,  were 
situated  in  Illinois ;  and  that  the  Illinois  law 
must  govern  them.  That  is  precisely  the 
position  of  the  defendant  in  error  here.  His 
property  which  was  seized  was  in  Nebraska, 
and  subject  to  the  jurisdiction  of  our  courts, 
and  not  those  of  Iowa. 

In  Cole  v.  Cunningham,  188  U.  S.  107.  88 
L.  ed.  688,  it  was  held  that  it  was  not  in 
violation  of  the  Constitution  of  the  United 
States  for  a  court  in  one  state,  in  which  pro- 
ceedings have  been  begun  to  distribute  the 
estate  of  an  insolvent  debtor  among  his  cred- 
itors, to  enjoin  a  creditor  of  the  insolvent,  a 
citizen  of  the  same  state,  from  proceeding  to 
judgment  and  execution  in  a  suit  against  the 
insolvent  in  another  state  by  an  attachment 
of  his  property  which  property  the  insolvent 
law  of  the  state  of  the  domicil  of  the  partiea 
required  the  debtor  to  convey  to  his  assignee. 
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It  is  true  that  in  Gole  ▼.  Cunningham  there 
was  a  strong  disAenting  opinion  by  Mr,  Jus- 
Hee  Miller,  concurred  in  hj  Jvstieei  Field 
and  Harlan ;  but  the  dissent  there  was  upon 
the  ground  that  the  opinion  of  the  majority 
was  contrary  to  Qreen  v.  Van  Buikirk,  the 
9itui  of  the  debt  in  diU  y.  Cunningham, 
which  it  was  sought  to  reach  by  attachment, 
being  in  the  state  where  the  attachment  was 
levi^,  and  not  in  the  state  of  the  residence 
of  the  parties,  where  the  injunction  was 
granted.  So  that,  taking  either  the  majority 
opinion  or  the  dissenting  opinion  in  VoU  y. 
Cunningham,  we  think  that  the  case  lends 
force  to  the  yiews  we  haye  expressed.  Eyen 
the  courts  of  Iowa  haye  refused  to  apply  to 
their  own  citizens  the  rules  which  they  seek 
to  enforce  extraterritorially  against  the  cit- 
izens of  other  states,  and  have  restrained  a 
citizen  of  Iowa  from  prosecuting  a  suit  by 
attachment  in  Minnesota  against  another  citi- 
zen of  Iowa  by  garnishment  reaching  a  debt 
due  for  wages  earned  in  Iowa.  Teager  y. 
LandsUy,  69  Iowa,  725.  As  said  by  Jtidge 
8hiras  in  Mason  y.  Beebee:  **ls  it  consistent 
for  the  courts  of  Iowa  to  forbid,  by  injunc- 
tion, its  own  citizens  from  suing  in  Illinois 
for  the  purpose  of  evading  the  exemption 
laws  of  Iowa,  and  at  the  same  time  entertain 
suits:  by  citizens  of  Illinois  brought  here  for 
the  purpose  of  evadine  the  exemption  laws 
of  Illinois?"  If  full  &ith  and  credit  have, 
in  these  proceedings,  not  been  f^iven  to  the 

fmblic  acts,  records,  and  judicial  proceed - 
ngs  of  another  state,  it  is  certainlv  not  the 
legislature  or  courts  of  Nebraska  which  have 
been  in  fault.  The  conclusion  reached  does 
not  conflict  with  the  decision  in  Chicago,  B, 
&  Q.  B.  Go.  y.  Moore,  81  Neb.  629.  It  was 
theve  held  that  earnings  so  seized  in  Iowa 
could  not  be  recovered  from  the  garnishee, 
the  Iowa  courts  having  acquired  jurisdiction 
80  far  as  to  require  the  garnishee  to  pay  the 
money,  and  the  judgment  binding  the  parties 
to  that  extent.  It  is  for  that  reason  that  a 
cause  of  action  arose  against  the  creditor  for 
wrongful  proceedinii:s  in  evasion  of  our 
exemption  laws. 

Finally,  it  is  urged  that.  If  the  law  be 
constitutional,  it  cannot  be  made  to  apply  to 
foreign  corporations.  It  is  stipulatea  in  the 
bill  of  exceptions  that  the  Singer  Sewing- 
Machine  Company  was  and  has  continued 
doing  business  in  Nebraska.  It  is  stipulated 
that  the  debt  out  of  which  the  controversy 
arose  was  contracted  in  Nebraska.  As  said 
by  this  court  in  Thtmer  v.  Sioux  City  d  P, 
Jf.  Co,  19  Neb.  241 :  •'There  is  great  force 
in  the  argument  that  the  exemption  existing 
where  a  debt  is  contracted  is  a  vested  right 
in  rem,  which  follows  the  debt  into  any  juris- 
diction in  which  an  action  may  be  brought ; 
that  is,  that  the  law  in  force  when  and  where 
a  debt  is  contracted  should  govern  as  to  the 
rights  of  the  creditor  and  debtor  in  that  case. " 
See,  on  this  subject,  Dorrington  v.  Myers,  11 
Neb.  888 ;  De  Witt  v.  W7ieeler  db  W.  Sewing 
MacJi,  Co,  17  Neb.  688.  It  is  only  upon  a 
principle  of  comity  that  a  foreign  corpora- 
tion is  permitted  to  here  do  business.  When 
it  does  come  here  and  do  business,  it  does  so 
with  reference  to  our  laws.  It  claims  the 
rights  and  privileges  of  our  laws,  and  it  can- 
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not  evade  its  obligations.  It  would  be  moi. 
strous  to  permit  a  foreign  corporation  to  holu 
property  here,'  to  condiict  business  here,  to 
enforce  contractual  rights  obtained  under  our 
laws,  and  at  the  same  time  to  avoid  the  con- 
tractual obligations  imposed  by  the  same 
laws. 

But  it  is  said  that  the  Judgment  complained 
of  grew  out  of  an  act  committed  elsewhere, 
and  innocent  where  it  was  committed.    Hie 

general  principle  is  conceded  that  the  law  of 
le  place  where  an  act  is  done  determines  its 
validity ;  but  the  tort  complained  of  was  not 
committed  in  Iowa.  The  tort  consisted  in 
seizing  property  in  Nebraska,  exempt  under 
the  laws  of  Nebraska.  The  plaintiff  in  error 
was  enabled  to  do  this  by  instituting  proceed- 
ings in  another  state.  JBut  the  tort  consisted 
not  in  instituting  those  proceedings  in  Iowa. 
A  suit  might  rightfully  be  be^un  there  in 
jfersonam  had  Fleming  brought  himself  with- 
in the  jurisdiction  of  the  Iowa  courts. 
No  action  would  have  arisen  had  the  prop- 
erty attached  been  situated  in  Iowa,  or  in  a 
state  other  than  Nebraska;  but  the  wrong 
was  in  seizing  the  debt  situated  in  Nebraska, 
payable  in  Nebraska,  to  a  citizen  of  Ne- 
braska. The  statute  in  this  respect  is  not 
confined  to  actions  begun  in  another  state, 
but  extends  to  every  attachment  or  garnish- 
ment of  exempt  wages,  whether  the  proceed- 
ing be  instituted  in  this  state  or  elsewhere. 
It  is  true  that,  if  the  proceeding  had  been  in- 
stituted in  Nebraska  a  partial  redress  could 
have  been  had  by  way  of  defense  in  the  orig- 
inal action ;  but  that  consideration  only  af- 
fects the  quantum  of  damages.  The  tort — 
the  cause  of  action — would  have  been  pre- 
cisely the  same.  There  is  no  question  raised 
as  to  the  jurisdiction  of  the  court  over  the 
person  of  the  plaintiff  in  error.  It  has  com- 
mitted an  act  here  which  is  a  tort,  and  it 
must  here  answer  for  that  tort.  A  somewhat 
similar  question  was  presented  in  the  case  of 
0* Connor  v.  Walter  (Neb.)  55  N.  W.  Rep. 
867.  It  was  there  said:  "In  extending 
credit,  every  one  dealing  with  the  head  of 
a  family  must  take  into  account  this  right 
of  exemption,  and,  presumably,  in  every  ex- 
tension of  credit,  this  right  is  recognized. 
It  therefore  in  no  way  operates  to  the  injury 
of  the  law  abiding  creditor.  The  rapacity 
which  respects  neither  implied  contract  ob- 
ligations nor  statutory  enactments  must,  in 
damages,  respond  for  this,  as  for  any  other 
act  of  misappropriation. " 

We  neglected,  perhaps,  in  the  proper  place, 
to  notice  one  objection  to  the  act,  but  it  is 
one  which  can  be  appropriately  noticed  in 
closing,— that  is,  that  the  act  is  **a  vicious 
example  of  class  legislation ;"  and  AtMson 
<fe  N,  R.  Co,  v.  Baty,  6  Neb.  87,  29  Am.  Rep. 
856,  is  cited  in  support  of  that  proposition. 
The  act  under  discussion  in  that  case  applied 
to  one  class  only,  and  there  was,  perhaps,  no 
basis,  founded  upon  any  reasonable  distinc- 
tion, for  selecting  that  class  as  the  recipient 
of  that  peculiar  privilege.  Here  the  case  ia 
different.  The  act  we  are  now  considering 
applies  to  every  one  who  falls  within  the 
purview  of  the  law  exempting  wages.  The 
validity  of  that  exemption  cannot  be  doubted, 
and,  if  it  were  proper  for  the  legislature^  to 
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-piOYide  that  ezempilon,  then  It  certainly 
Also  proper  for  the  legislature,  by  appro- 
priate action,  to  enforce  the  rights  so  granted. 
The  mischief  to  prevent  which  the  act  was 
passed  is  a  matter  of  common  knowledge. 
An  eztensiye  and  thriving  business  was  be- 
ing conducted  by  the  institution  of  suits  pre- 
•cisely  similar  to  that  out  of  which  this  ac- 
<tioa  arose,  and  having  for  their  sole  object 


the  evasion  of  the  laws  of  this  state.  The 
act  was  passed  to  prevent,  and  should  be  so 
construed  as  to  prevent,  the  continuance  of 
this  infamous  business.  It  is  perhaps  only 
fair  to  say  that  neither  the  representatives  of 
the  corporation  in  Nebraska  nor  counsel  for 
the  corporation  engaged  in  this  case  is  shown 
to  have  had  any  part  in  the  Iowa  proceedings. 
Judgment  affirmed. 
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Alfred  WOLCOTT,  Relator, 
John  W.  HOLCOMB,  Betpt, 


%m   The  words 


(07  Mich.  aSL) 

"aajr  a^jlum**  »t  which 
kept  at  pnbUe  expenee* 


within  the  meaolnir  of  the  oODStitution.  provid- 
ing that  residence  for  rotioff  purposes  shall  not 
be  ohaoged  by  stayinir  in  such  institutioni,  in- 
cludes a  soldiexB*  home  supported  b  j  the  state. 

8«  The  restdenee  of  aa  elector  la  not 
chaaged  by  reason  ofhls  precence  aad 
mpport  in  a  soldiers*  home»  which  Is 
maintained  by  the  state,  for  disabled  and  depend- 


3fOTB.— ^CQufrincr  ruidenee  a»  a  voter  tohfto  aJtXend- 
i9i0  Mhool  or  public  fnttitutton. 

dnmaln  of  vMien^  homeSjOraecupantMof  govern' 

merUjKUta, 

Some  of  the  states,  as  in  the  main  case,  have  a 
•constitutional  provision  to  the  effect  that  a  resi- 
•dence  is  not  trained  or  lost  by  reason  of  employ- 
ment in  the  service  of  the  United  States,  or  state, 
nor  while  a  student  at  a  seminary,  nor  while  kept 
At  an  almshonse  or  asylum. 

This  leaves  the  question  to  be  determined  by  evi- 
dence outside  of  the  tect  of  presence  at  such  Insti- 
tuHon,  altbouffh  a  residence  may  be  gained  there. 

It  la  irenerally  held  that  the  inmates  of  a  soldiexs* 
eome  do  not  acquire  the  right  to  vote  by  reason  of 
their  residence  in  such  iosiltutions,  but  there  are 
many  things  to  be  considered  in  regard  to  the  quali- 
flcutionsof  a  voter  as  to  his  acquiring  a  new  resi- 
decoe;  abandonment  of  his  former  residence,  and 
tbe  intention  to  make  a  change,  are  all  factors  in 
-determining  the  question  of  his  right  to  vote.  Peo- 
ple V.  Hanna  (Mich.)  Jan.  M,  1804;  SUvey  v. 
Undsay,  107  N.  T.  66.  reversing  42  Hun,  116. 

Nor  does  he  acquire  a  new  regidence  by  being  in 
<«he  government  service  at  a  certain  place.  People 
▼.  Holden,  S8  CaL  128;  People  v.  Ulley,  15  CaL  4& 

Besidence  on  lands  oeded  to  tbe  (Juited  States 
-for  navy  yards,  forts,  and  arsenals  does  not  give 
the  right  to  vote  at  state  elections  in  such  territory. 
Opinion  of  the  Justices,  1  MeL  680;  Re  Highlands, 
-iSN.T.aiLTW. 

And  the  inmates  of  a  soldiers'  home  In  Ohio  on 
land  the  exclusive  jurisdiction  of  which  is  vested 
in  the  United  States  government,  are  not  entitled 
^o  vote  at  tbe  state  elections,  notwithstanding  the 
provision  of  64  Ohio  Laws,  140.  to  the  effect  that 
this  act  shall  not  prevent  the  inmates  from  voting, 
es  the  legislature  could  not  confer  the  right  of 
suffrage  upon  persons  whose  legal  status  is  llzed  as 
Donresideots.  Sinks  v.  Ueese,  10  Ohio  St  806,2 
Am.  Bep.  807. 

But  where  the  United  States  relinquishes  to  the 
•etate  jurisdiction  over  that  place,  the  persons  who 
resided  in  the  state  asylum  at  that  time  and  for  a 
year  next  preceding  an  election,  are  regarded  as 
cesidents  of  Ohio  for  tbe  entire  year,  nbtwithstand- 
tegthe  fact  that  part  of  the  year  was  while  juns- 
iictSon  was  in  the  United  States.  Benner  v.  Ben- 
«ett,aOhlo8t.481. 

Inmatee  of  aimOumaee  and  Aospttah. 

A  panper  inmate  of  a  poorhouse  does  not  ao- 
'<i:aire  thereby  residence  in  a  township  in  which  a 

1»JLR.  A. 


poorhouse  is  located,  so  as  to  enable  him  to  vote 
there.  Clark  v.  Bobinson,  88  Hi.  408;  Dale  v.  Irwin, 
78  Til.  170:  Bkiker  v.  McCoy  (Ohio)  0  Am.  L.  Bee.  004; 
Oovode  V.  Foster,  4  Brewst.  (Pa.)  414. 

But  in  the  case  of  iZe  Blk  Twp.  Election,  14  N.  J. 
L.  J.  268,  it  was  held  that  an  aged  man  who  had 
been  for  a  year  or  two  working  for  farmers  in  that 
township,  and  whose  only  home  was  the  county 
poorhouse  in  that  township,  was  entitled  to  vote 
in  that  place. 

And  a  voter  who  left  his  plaoe  of  residence  with 
no  intention  of  ever  returning,  and  Anally  went  to 
another  township  to  the  county  infirmary, with  the 
intention  to  remain  there  permanently,  having  no 
family  and  no  other  home,  with  no  intention  of  re- 
moving, and  having  no  settlement  in  any  township, 
is  entitled  to  vote  where  such  infirmary  is  situated. 
Mallannee  v.  Hills.  2  Week.  H  BuU.  6L 

So  where  there  is  no  constitutional  or  statutory 
provision  against  an  inmate  of  an  almshouse  ac- 
quiring a  residence  at  such  place,  he  may  change 
his  residence  from  his  township  and  adopt  and  se- 
lect one  where  the  almshouse  is  located  as  his  resi* 
dence,  if  he  is  a  voter  and  has  no  family  In  another 
township.    Sturgeon  v.  Korte,  84  Ohio  St.  626. 

Persons  at  hospitals  under  treatment  do  not 
thereby  obtain  a  residence  there  for  the  purpose 
of  voting.    Election  Law,  0  Pbila.  487. 

Students, 

A  student  at  college,  who  is  there  for  the  sole 
purpose  of  obtaining  an  education,  does  not  there- 
by necessarily  acquire  the  right  to  vote  at  that 
place.  Allentown  Contested  Election  Case,  8  Pbila. 
675:  Rep.  of  Jud.  Comm.  Cush.  Mass.  Election  Oases, 
486;  Yanderpoel  v.  0*Hanlon,  68  Iowa,  24A,  86  Am. 
Bep.  216. 

And  is  not  entitled  to  vote  there,  unless  It  was  his 
intention  to  remain  permanently,  or  for  some  in- 
definite time,  although  he  atmndoned  bis  father*s 
house  as  bis  boms  after  he  was  of  age,  and  intended 
to  make  the  plaoe  where  the  college  was  situated 
his  only  home  while  he  was  to  remain  there.  State 
V.  Daniels,  44  N.  H.  888. 

And,  if  students  come  to  college  for  no  other 
purpose  than  to  receive  an  education,  intending  to 
leave  after  graduating,  they  do  not  acquire  a  resi- 
dence at  that  place.  Fry's  Blection  Case,  71  Pa. 
802, 10  Am.  Bep.  608. 

There  must  be  evidence  of  complete  abandon- 
ment of  the  former  residence;  but  absence  from  it 
will  be  regarded  as  temporary,  and  too  much 
weight  should  not  be  attached  to  declarations  of 
present  or  future  purpose  bf  a  etadent  after  tha 
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•nt  aoldien,  under  a  oonititutlonal  provision 
thAt  **no  elector  ihaU  be  deemed  to  have  grained 
oirloct-arealdenoe  by  reason  of  being  employed 
In  fhe  lery toe  of  the  United  States  or  In  this  state, 
nor  while  a  student  at  any  seminary  of  learnlnflr. 
nor  while  kept  at  any  almshouse,  or  any  asylum 
at  pubUo  expense,  nor  while  confined  In  any  pub- 
lic prison.** 
8«  Inspeetora  of  election  have  no  right 
to  reject  a  ballot  offered  by  a  registered 
voter  who  tenders  the  oath  prescribed  by  statute, 
where  the  statute  says  that  if  the  person  chal- 
lenged shall  take  such  oath  ''his  vote  shall  be  re- 
ceived." 

iHooper,  Gh.  J.,  and  Long^  J.,  dissent.) 

(November  10, 1898.) 

APPLICATION  by  the  proseOTting  attorney 
for  Kent  County  for  a  writ  of  mandamus 
to  compel  defendant,  a  justice  of  the  peace,  to 
entertain  the  complaint  of  Uriah  Carpenter 
against  the  board  of  election  inspectors  of  the 
first  precinct  of  Grand  Rapids  Township  for 
refusal  to  receive  bis  ballot,  and  to  proceed  to 
a  determination  of  his  right  to  vote.     Granted, 

Statement  by  Crrantt  J. : 

The  principal  question  presented  in  this 
caie  is  whether  tie  inmates  of  the  Soldiers' 
Home,  situated  in  the  township  of  Grand 
Rapids,  in  Kent  county,  are  entitled  to  vote 
in  that  township.  Section  6.  article  7,  of 
the  Constitution,  reads  as  follows:  **No 
elector  shall  be  deemed  to  have  gained  or 
lost  a  residence  by  reason  of  his  being  em> 
plojed  in  the  service  of  the  United  States, 
or  in  this  state,  nor  while  a  student  at  any 


seminary  of  learning,  nor  while  kept  at  any 
almshouse  or  any  asylum  at  public  expense, 
nor  while  confined  in  any  public  prison.*' 
The  Soldiers*  Home  was  erected  under  A.ct. 
No.  152,  Pub.  Acts  1885,  entitled  "An  Aci 
to  Authorize  the  Establishment  of  a  Home 
for  Disabled  Soldiers,  Sailors  and  Marines  in 
the  Slate  of  Michigan. "    By  the  act,  $100.  OOO- 
was  appropriated  from  the  general  fund  la. 
the  state  treasury  for  its  erection  and  equip- 
ment, and  $50,000  for  the  purpose  of  main- 
taining it  for  the  years  1885  and  1886.     It. 
has  since  been  supported  by  annual  appro- 
priations made  by  the  legislature.    Section  11 
of  the  Act  provides  the  conditions  for  admis- 
sion to  the  home,  which  are  as  follows :    **  All 
applicants  must  be  honorably  discharged  sol- 
diers, sailors,  or  marines  who  served  In  the 
army  or  navy  of  the  United  States  in  the 
war  of  the  Rebellion,  or  in  the  Mexican  war ; 
they  must  be  disabled  by  disease,  wounds,  or 
otherwise ;  must  have  no  adequate  means  of 
support;  must  be  incapable  of  earning  their 
living;,  and  otherwise  dependent  upon  public 
or  private  charity. "    The  board  of  managers^ 
is,  by  the  same  section,  empowered  to  adopt 
rules  and  regulations  to  govern  the  admissioa 
of  applicants.     Amon^  the  rules  adopted  by 
the  board  for  such  admissions  is  one  requiring 
the  applicant  to  show,  by  satisfactory  evi- 
dence, **  that  he  has  no  relations  of  sufficient 
ability  to  maintain  him,  who  are  legally  li- 
able for  his  support  under  the  laws  of  tiio- 
state  of  Michigan."    Another  rule  provides- 
that  he  must  produce  **  the  certificate  of  the 
supervisor  of  the  township  or  ward  in  which 
the  applicant  resides,  the  county  clerk  or 
judge  of  probate  of  the  county  in  which  he 


question  of  residence  is  raised ;  there  must  be  other 
satisfactory  evidence  teadiog  to  show  abandon- 
ment. Lower  Oxford  Contested  Blectlon,  11  Phlla. 
641. 

And  in  the  case  of  Granby  v.  Amherst,  7  Mass.  1,  it 
was  said  that  a  student  of  a  college  does  not  change 
his  domicii  by  his  occasional  residence  at  college. 
But  this  was  not  the  question  involved  in  the  case. 

But  the  fact  that  a  student  has  continued  to  re- 
side in  the  place  of  the  college  for  a  period  of 
seven  years,  supporting  himself  by  his  own  efforts' 
and  procuring  a  transfer  of  registration  as  a  voter, 
voting  there  and  never  voting  at  any  other  pluoe, 
shows  a  bona  fide  intention  to  abandon  the  former 
residence.    Shaeffer  v.  Gilbert,  78  Md.  66. 

And  proofs  of  change  of  domicii  so  as  to  over- 
oome  the  presumption  of  the  continuance  of  the 
prior  domicii,  concurring  with  an  actual  residence 
of  the  student  in  the  town  where  the  public  In- 
stitution is  situated,  will  be  sufficient  to  establish 
his  domicii,  and  give  him  a  right  to  vote  in  that 
town.    Opinion  of  the  Justices,  6  Met.  687. 

And  a  student  who  had  formed  the  purpose  of 
making  W.  his  home  for  an  indefinite  period,  when 
twenty-four  years  of  age,  and  who  was  taxed  there, 
and  voted  there  for  several  years,  is  entitled  to 
claim  that  place  as  his  residence,  although  attend- 
ing a  theological  institution  in  Map.sachu!ietts. 
Sanders  v.  Oetchell,  76  Me.  158,  40  Am.  Rep.  606. 

And  in  Pedlgo  v.  Grimes,  118  Ind.  148,  it  was  held 
that  where  voters  after  entering  the  state  univer- 
sity determine  that  place  should  be  their  residence, 
they  have  a  right  to  vote  there  if  their  intention 
was  formed  and  acted  upon  in  good  faith. 

And  it  was  held  in  Putnam  v.  Johnson,  10  Mass. 
488,  that  a  student  at  a  theological  institution,  of 
age,  qualified^  and  not  under  his  father^s  control, 
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is  entitled  to  vote  at  the  place  of  such  college,  not- 
withstanding it  muy  not  be  his  expectation  to  re- 
main there  forever.  In  this  case,  he  had  left  hi» 
father*s  family  several  years  before,  and  had  be^ 
oome  a  resident  of  S.  where  he  was  taxed  and  per- 
mitted to  vote ;  his  father  had  ceased  to  support, 
him,  and  he  was  at  8.  preparing  himself  for  an  in-^ 
dependent  living  when  he  removed  to  the  town 
where  the  theological  seminary  was,  which,  as  he 
was  on  a  charitable  f  oundation,required  a  resideno»- 
of  three  years. 

If  students  abandon  their  former  home  and  com» 
to  the  town  where  the  seminary  is  situated,  to- 
make  that  town  their  residence,  leaving  to  the  fu- 
ture to  determine  whether  they  shall  enter  a  pro- 
fession or  some  other  business  in  that  town,  they^ 
acquire  a  residence  there.  Be  Ward,  20  Abb.  N.  C» 
187. 

And  under  III.  Rev.  Stat.  1874,  providing  that  a. 
permanent  abode  is  necessary  to  constitute  a  resi- 
dence, students  who  are  entirely  free  Irom  parent- 
al control  and  regard  the  place  of  the  college  as* 
^eir  home  and  have  no  other  to  which  to  return 
in  case  of  sickness  or  domestic  affliction,  are  en- 
titled to  vote  there.  Generally,  however,  under- 
graduates  of  colleges  are  no  more  residents  of  % 
town  in  which  they  pursue  their  studies  than  mere^ 
strangers.    Dale  v.  Erwln,  78  DI.  170. 

In  the  case  of  Warren  v.  Board  of  Registration, 
2L.  B.  A.  a»,  72  Mich.  80ft,  it  was  stated  that  rhe^ 
provisions  of  the  Michigan  constitution  in  regard 
to  acquiring  and  losing  a  residence  while  a  student, 
do  not  prevent  persons  from  becomioi:  ^'esldents  tt 
such  Is  their  purpose  and  if  they  are  able  to  choose;; 
but  thatwas  not  the  question  involved  in  that  case. 

The  cases  concerning  the  right  of  soldiers  anA 
sailors  to  vote  are  not  ind  uded  in  this  notew   I.  T. 
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resides,  that  he  has  carefully  examined  the 
proofs,  that  to  the  best  of  his  knowledge  and 
belief  they  are  true  and  satisfactory  to  him, 
and  that  the  applicant  is  a  proper  person  for 
admission."  The  act  furtlier  provides  that 
no  applicant  shall  be  admitted  who  has  not 
been  a  resident  of  the  state  for  one  year  next 
preceding  the  date  of  the  passage  o!  the  act. 
unless  lie  served  in  a  Michigan  regiment,  or 
was  accredited  to  the  state  of  Michigan. 
Uriah  Carpenter,  the  inmate  of  the  home 
whose  riglit  to  vote  is  here  in  question,  was 
at  the  time  of  his  application  and  admission, 
in  1887,  a  resident  of  the  township  of  Wood- 
stock, in  Ijcnawee  county.  In  his  applica- 
tion he  made  affidavit  that  he  was  a  resident 
of  tliat  township,  and  upou  it  is  indorsed  the 
certificate  of  the  suner visor  that  he  was  then 
an  "*  actual  resident*'  thereof.  His  vote  was 
challenged  and  rejected  on  the  ground  that 
he  was  not  an  elector  in  the  township  of 
Grand  Rapids. 

Mr,  Moses  Tag^sr*^*  ^ith  Mr.  Alfred 
Wolcott,  Progecutirifj  Atiorneti,  for  relator  : 

Carpenter's  registraiioo  as  an  elector,  in  it- 
self, constituted  prima  facie  evidoncc  of  legal 
residence,  and  all  the  essentials  entitling  him 
to  vote. 

Barbaugh  y.  P^opU,  88  Mich.  241. 

The  importance  of  the  in  ten  lion  of  a  person 
as  to  where  Ills  legal  residence  shall  be  in  offer- 
ing to  vote  at  an  election  is  strongly  empha- 
sized, in  Warren  v.  Board  of  Regiitration,  2 
L.  R.  A.  208,  72  Mich.  402,  the  court  saying : 
"  It  is  equally  true  that  temporary  abode  in  a 
city  or  ward  does  not  make  a  person  an  elector. 
Unless  the  person  coming  in  does  so  with  the 
honest  and  settled  intention  of  obtaining  a  new 
domicil,  he  gains  no  rights. " 

The  case  of  High,  Aslant,  2  Dougl.(]\[ich.) 
523.  quoting  Story's  Conflict  of  Laws,  defines  a 
domicil  to  '*be  the  habitation  fixed  in  any  place, 
without  any  intention  of  removing  therefrom." 

Presence  makes  a  prima  facie  case  of  legal 
residence,  and  shifts  the  burden  of  proof. 

Kennedy  v.  RyaU,  67  N.  Y.  886. 

No  auUiority  of  the  highest  court  of  any 
state  has  gone  so  far  as  to  bold  it  impossible 
for  any  one  in  attendance  upon  an  inf^iitulion 
of  learning,  or  an  inmate  of  a  soldiers'  home, 
from  becoming  a  legal  resident  therein. 

Putnam  v.  John$7n,  10  Mhs9.  488  ;  Be  Ward, 
29  Abb.  N.  C.  187 ;  Sanders  v.  QeteheU,  76 
Me.  159,  49  Am.  Rep.  606 ;  Sinks  v.  Reese,  19 
Ohio  8t.  812,  2  Am.  Rep.  897 ;  Renner  v. 
Bennett,  21  Ohio  St.  481 ;  People  v.  Riley,  15 
Cal.  48;  People  v  Hblden,  28  CaL  125; 
Dupuy  V.  Wvrte,  58  N.  T.  562. 

Vanderpod  v.  (/Uanlon,  58  Iowa,  248.  86 
Am.  Rep.  216,  involved  the  right  of  a  student 
at  the  state  university,  at  Iowa  City,  to  vote 
there  or  at  a  former  residence,  and  it  was  held 
to  be  simply  a  question  of  intent,  whether  be 
had  cbanired  his  former  residence,  **  that  the  in- 
tent and  fact  must  concur,"  citing, — 

Opinion  of  the  Justices,  J5  Met.  587; 
Frrfs  Ejection  Case,  71  Pa.  802,  10  Am. 
Rep.  698 :  Binds  v.  Rinds,  1  Iowa,  86;  State 
V.  ifenniek,  15  Iowa,  128.  See  also  Sanders  v. 
Oteihell,  supra;  8/iaefferY.  OiV)ert,  78  Md.  66. 

The  Statute  of  1891  is  so  clear  as  to  the  duty 
imposetl  upon  the  board  of  inspectors  of  elec- 
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tion,  both  as  to  the  administration  of  oaths  ta  * 
parties  ofifering  to  vote  who  are  challenged,, 
and  as  to  the  duty  of  the  board  when  sucK 
oath  has  been  administered,  that  it  would 
seem  impossible  for  members  of  such  board  ta 
be  lacking  in  knowledge  as  to  what  it  imper- 
atively requires. 

People  V.  Cicott,  16  Mich.  283,  97  Am.  Dec. 
141 ;  Qoeteheus  v.  Mattheteson,  61  N.  Y.  420  ;. 
Pe&pU  V.  BeU,  119  N.  Y.  175 ;  Sprapins  ▼. 
Boughton,  3  ill.  377;  StaU  v.  RM,  17  Ind.  586i 
People  V.  Pease,  80  Barb.  638;  QiUeepie  v.  Pal- 
mer, 20  Wis.  644;  People  v.  Gordon,  6  Cal.  235; 
Com,  V.  MeHale,  97  Pa.  897,39  Am. Rep.  006, 

Mr,  Henry  J«  Felker  for  respondent. 

Cfrraiit»</.,  delivered  the  opinion  of  the- 
court : 

The  Soldiers'  Home  is  purely  eleemosynary 
in  character.     To  hold  otherwise  would  be 
contrary  to  sound  legal  principle  and  s^ood 
sense.     The  title  to  the  act  shows  it.    It  ia. 
not  the  character  of  the  beneficiaries,  nor  the 
cause  of  their  inability  to  earn  a  living,  nor 
the  reason  for  granting  the  bounty,  which 
determines  whether  such  an  institution  ia. 
charitable  in  it«  character.     An  institution 
established  and  maintained  for  the  support 
of  indigent  persons  who  became  blind  or 
deaf  in  tlie  service  of  their  country  or  state- 
is  as  much  eleemosynary  as  one  established 
for  the  support  of  those  who  are  born  blind- 
er deaf,  or  who  have  become  so  from  other 
causes.     All  institutions  in  this  state,  estab- 
lished and  maintained  at  the  public  expense, 
for  the  care,  education,  and  support  of  the 
unfortunate,  belong  to  this  class  of  institu- 
tions, and  are  included  in  the  term  ''asylum,'^ 
used  in  the  above  clause  of  the  constitu- 
tion.    It   is  immaterial   whether  they   are 
called    "schools,"    "retreats,"    "homes,"   or 
"asylums."    It  is  equally  immaterial  what 
the  feeling  is  which  prompts  their  erection 
and  maintenance.    An  "asylum"   is  defined 
by  Webster  to  be  "an  institution  for  the  pro- 
tection or  relief  of  the  unfortunate."    Such 
is  its  meaning  as  used  in  the  constitution. 
It  follows  that  one's  entry  and  residence  in. 
such  an  institution  partake  of  the  same  char- 
acter as  the  institution  itself,  and  are  like- 
wise eleemosynary  in  character.    One  enter- 
ing them  cannot,    under  the  constitution, 
gain  or  lose  his  residence.     Inmates  of  the 
home  enter  it  for  one  purpose,  only,  and  the 
constitution  solemnly  and  clearly  declares, 
that  their  status  as  to  residence  when  they 
enter  must  control  while  they  remain  there. 
When  Mr.  Carpenter  entered  the  home,  be 
was  a  legal  resident  of  the  town  of  Wood- 
stock.   He  entered  the  home  upon  his  own 
application,  solely  as  a  beneficiary,  and  a. 
resident  of  that  township,  to  accept  a  well- 
bestowed  and  deserving  charity.    He  did  not 
by  tJiis  act  lose  his  residence  there,  and  hi  a. 
intent  is  wholly  immaterial.     To  permit  his 
intent  to  control  would  result  in  the  practi- 
cal annulment  of  this  provision  of  the  consti- 
tution.   The  mischief  intended  to  be  avoided 
is  as  apparent  in  this  case  as  in  any.    The 
inmates  of  the  home  own  no  home,  pay  na 
local  taxes,  do  no  work  in  or  for  the  benefit 
of  the  municipality,  and  have  no  pecuniary 
interest  in  its  lociil   afifairs.     In   fact,  they 
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'•have  no  counection  with,  and  stand  in  no  re- 
lation to,  the  local  municipal  government. 
They  occupy  state  property,  and  are  exclu- 
-siyely  under  the  control  and  management  of 
the  state. 

The  provision  of  our  constitution  was  evi- 
•dently  copied  from  that  of  New  York,  for 
the  two  are  identical  in  language.  The  court 
of  appeals  of  that  state,  in  an  opinion  con- 
-currea  in  by  the  entire  court,  held  that  the 
inmates  of  the  Soldiers'  Home  of  that  state 
were  not  entitled  to  vote  in  the  municipality 
where  the  home  was  located.  Silvey  v.  Lina- 
$ay,  107  N.  Y.  55.  The  facts  in  that  case 
^ind  in  this  are  substantially  identical.  After 
-stating  the  facts,  the  court  says:  ** These 
reasons  satisfied  the  conscience  of  the  plain- 
tiff [the  inmate],  and  enabled  him  to  say 
-he  was  a  resident  of  Bath,  but  in  reality  they 
bring  the  case  within  the  prohibition  of  the 
'Constitution.  He  could  not  gain  a  residence 
by  bein^  an  inmate,  which  means  nothing 
more  than  his  presence  in  the  home ;  and,  ex- 
cludine  that,  there  is  nothing  in  the  case  to 
show  that  a  residence  in  Bath  had  been  ac- 
quired. It  follows  that  he  had  not  lost  the 
Tight  to  vote  in  the  place  of  his  legal  resi- 
dence,— New  York.  As  to  that  city,  he  is 
to  be  regarded  as  temporarily  absent  and  his 
residence  as  a  citizen  is  still  therein.  We 
liave  no  doubt  that  the  institution  in  ques- 
tion is  within  the  purview  of  the  constitu- 
tional provision.  It  is  an  asylum  supported 
at  the  public  expense,  and  its  members  are 
within  the  mischief  against  which  that  pro- 
vision is  aimed,— the  participation  of  a  body 
-of  unconcerned  men  in  the  control,  through 
the  ballot  box,  of  municipal  affairs,  in  whose 
further  conduct  they  have  no  interest,  and 
from  the  mismanagement  of  which,  by  the 
officers  their  ballots  might  elect,  they  sustain 
no  injury."  This  language  is  applicable  to 
the  present  case,  and  we  quote  it  with  ap- 
proval. But  it  is  insisted  that  that  case  still 
leaves  the  question  open  to  depend  upon  the 
intention  of  the  elector,  by  reason  of  the  fol- 
lowing language :  **  But  the  question  in  each 
•case  is  still,  as  it  was  before  the  adoption  of 
the  constitution,  one  of  domicil  or  residence, 
to  be  decided  upon  all  the  circumstances  of 
the  case.  The  provision  (art.  2,  §  8)  dis- 
qualifies no  one ;  confers  no  right  upon  any 
one.  It  simply  eliminates  from  those  cir- 
cumstances the  fact  of  presence  in  the  insti- 
tution named,  or  included  within  its  terms. 
It  settles  the  law  as  to  the  effect  of  such  pres- 
ence, and  as  to  which  there  had  before  been 
«  difference  of  opinion,  and  declares  that  it 
does  not  constitute  a  test  of  a  right  to  vote, 
and  is  not  to  be  so  regarded.  The  person  of- 
fering to  vote  must  find  the  requisite  qualifi- 
oations  elsewhere.  **  Mr.  Carpenter,  as  above 
stated,  was  a  resident  and  elector  in  the  town- 
ship of  Woodstock,  which  was  then  his  domi- 
cil of  citizenship,  when  he  made  his  appli- 
cation, and  was  admitted  to  the  home.  There 
was  no  indication  in  his  application  of  any 
intention  to  change  his  residence  for  the  pur- 
pose of  voting,  or  for  any  other  purpose  than 
that  for  which  the  home  was  established. 
In  his  complaint  against  the  respondent,  he 
states  that  he  had  always  lived  with  his 
father  prior  to  his  death,'  in  1887 ;  that  he 
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was  unmarried;-  that,  by  the  death  of  his 
father,  the  home  was  broken  up ;  that  since 
that  time  he  had  had  no  home  with  any  rel- 
ative or  friend;  and  "that  he  always  in- 
tended, and  in  fact  made,  the  township  of 
Grand  Rapids,  and  that  part  of  it  in  which 
the  Soldiers'  Home  is  located,  his  home,  sub- 
sequent to  his  entry  therein.  **  His  father 
was  living  at  the  time  he  entered  the  home. 
If  he  entered  as  a  resident  of  Woodstock,  and 
that  was  then  his  actual  residence,  can  he 

f^ain  a  new  residence  while  kept  in  this  asy- 
um  at  public  expense,  except  in  violation 
of  this  plain  provision  of  the  above  article? 
Would  not  this  be  losing  one  residence,  and 
gaining  another,  while  kept  in  an  asylum 
at  public  expense?  In  the  New  York  case, 
the  inmate  had  been  in  the  home  for  six  years, 
and  swore  that  it  was  his  intention,  at  all 
times,  to  make  his  residence  in  said  institu- 
tion, so  long  as  he  should  be  permitted  to 
do  so.  Is  Mr.  Carpenter's  statement,  in  fact, 
any  stronger  than  this?  Does  he  swear  to 
any  residence  or  domicil  of  citizenship,  aside 
from  that  which  attached  to  him  as  an  in- 
mate of  the  home?  That  esse  gives  us  no 
light  upon  the  requisite  qualifications,  which 
must  1h3  found  elsewhere.  It  determined  the 
one  question  before  the  court,  and  held  that 
one  who  had  been  for  six  years  an  inmate, 
and  who  swore  that  he  intended  to  remain 
there  the  rest  of  his  life,  if  permitted  to  do 
so,  was  not  an  elector  in  the  township  where 
the  home  was  located.  If  the  inmate  was  a 
resident  of  the  township  where  the  home  is 
locatSd,  at  the  time  of  his  admission,  the  req- 
uisite qualifications  of  an  elector  would  be 
found  in  that  fact,  and  his  right  to  vote 
would  be  undoubted. 

We  are  of  the  opinion  that  the  terms,  **by 
reason  of,"  and  ** while,"  were  understood 
by  the  framers  of  the  constitution  to  have  a 
different  meaning.  In  the  former  case,  the 
intention  would  very  largely,  if  not  entirely, 
govern  the  question  of  domicil,  while  in  the 
latter  it  would  not.  It  was  clearly  the  in- 
tention of  the  former  provision  to  give  the 
citizen  the  right,  if  he  chose,  to  carry  his 
residence  with  him  to  the  place  where  he 
was  employed  in  the  service  of  the  United 
States  or  of  the  state,  and  in  that  latter  case 
it  seems  equally  clear  that  it  was  the  inten- 
tion not  to  give  that  right.  What  object, 
otherwise,  could  there  have  been  in  the  use 
of  these  two  terms?  While  the  results  of  the 
adoption  of  one  construction  of  the  funda- 
mental law  of  the  state  are  not  conclusive, 
nor  of  much  force,  where  the  construction  is 
otherwise  clear,  still  they  are  important  con- 
siderations in  determining  the  intent  and 
purpose  of  the  law.  If  the  construction  con- 
tended for  by  the  relator  be  correct,  it  follows 
that  all  the  inmates  of  county  almshouses 
and  of  prisons  and  jails  are  electors,  at  their 
option,  in  the  townships  and  cities  where 
those  institutions  are  located.  In  the  town- 
ship of  Haukin,  in  Wayne  county,  where  the 
almshouse  of  that  county  is  located,  there 
were,  in  the  year  1891.  1,851  male  inmates, — 
more  than  twice  the  whole  number  of  votiers 
in  the  township.  Ann.  Rep.  Supt.  Poor, 
1891,  p.  2.  Furthermore,  students  in  all  in- 
stitutions of  learning,  although  they  are  in 
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^ttendnnott  there  for  tlie  sole  purpose  of  ob- 

4ainiiie  au  eUucntiou,  might,  at  their  own 

vil],  become  electors -Id  the  plaoes  where 

^iich  institutions  are  located,     ^ye  thinlL  the 

•constitution  prohibits  a  change  of  residence, 

under  such  circumstances,   and  that,  when 

one's   presence   in   any  of  the   institutions 

named  is  due  to  Uie  sole  purpose  of  receiving 

the  beneAi«  conferred,  his  former  residence 

must  he  considered  his  domici},  for  citizen- 

^ip. 

We  are  cited  to  the  language  of  3fr.  JuHiee 
Campbell  in  M'urren  v.  Board  oj  Regint/i'ation, 
72  )[ich.  898,  2  L.  U.  A.  203.  That  Ian- 
giiage  is  conceded  to  be  a  dictum.  It  is  not, 
therefore,  blading  in  this  case.  It  has  often 
been  said  by  this  and  other  courts  that  the 
language  of  a  decision  must  be  construed 
'^'ith  reference  to,  and  conflnod  to,  the  facts 
of  that  case.  The  sole  question  in  that  case 
was  whether  the  lodging  rouin  or  boanline 
place  of  the  voter  should  govern.  ApplieQ 
to  that  question,  the  language  was  appro- 
priate, and  tlie  reasoning  conclusive. 

No  question  of  disfranchisement  is  In- 
volved. The  inmates  of  the  home  are  no 
more  disfranchised  than  were  the  soldiers 
wlien  absent  from  their  domicils,  and  in  the 
^army.  The  people,  in  that  case,  amended 
their  constitution,  providing  that  they  might 
<Mist  their  votes  when  absent  from  home,  in 
the  service  of  their  country.  8o,  in  this 
-case,  the  people  may  amend  their  constitu- 
tion, either  making  these  inmates  electors  in 
the  township  where  the  home  is  located,  or 
providing  for  casting  their  ballots  at  the 
Aome,  to  be  counted  io  the  township  from 
which   they  came. 

Another  question,  of  no  little  importance, 
is  also  involved.  Are  inspectors  of  election 
•clothed  by  the  law  with  judicial,  or  only 
ministerial,  functions?  Have  they  the  right 
to  reject  a  ballot,  when  the  voter  is  regis- 
4ered,  and  tenders  the  oath  prescribed  by  the 
<«tatute?  Mr.  Carpenter  was  registered,  took 
the  prescribed  oath,  and  tendered  his  ballot, 
which  the  inspectors  refused  to  receive.  Sec- 
tion ^,  Act  No.  190,  Laws  1891,*  determines 
tbs  conditions  under  which  a  challenged 
voter  may  have  his  vote  received.  This  sec- 
tion is  the  same  as  those  in  former  laws,  and 
was  referred  to  in  People  v.  GicoU,  16  Mich. 
802,  97  Am.  Dec.  141,  where  it  was  said  that 
*the  inspectors  cannot  reject  a  registered 
voter,  who  takes  the  proper  oath."  The 
statute  is  clearly  mandatorv.  It  says  that, 
''if  the  person  so  challengea  shall  take  such 
•oath,  his  vote  shall  be  received."  Inspectors 
are  sometimes  partisan,  and  sometimes  cor- 
rupt, and  the  clear  purpose  of  the  act  is  to 
take  from  them  all  discretionary  and  judi- 
cial power,  and  confer  upon  them  a  purely 
ministerial  function.  The  qualification  of 
the  voter  is  no  concern  of  theirs.  Upon  tak- 
ing the  oaUi,  his  vote  must  be  received.  If 
he  swear  falsely,  the  law  provides  a  way  to 

Mf  any  person  offering  to  vote  shall  be  challenffed, 
ae  unqiiflJitled.  by  any  io8peotor,the  cfaairtnaD  of  the 
t>of>rd  of  inspeotoTS  shall  deoiare  to  the  person  ohal- 
lenged  the  oonstitutlonal  quaJiflcations  of  an  elec- 
tor, and  shall  tender  to  bfm  such  one  of  the  oaths 
enumerated  therein  as  he  may  claim  to  contain  the 
mrouods  of  ills  «)uaIlflcatlon  to  vote,  and.  on  his 
taking  euoh  oath,  his  voce  shall  be  received. 
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deal  with  him.  Mr.  Cooley  states  the  rule 
as  follows:  **  Where,  however,  by  the  law 
under  which  the  election  is  held,  tlie  in 
spec  tors  are  to  receive  the  voter's  ballot  if 
he  takes  the  oath  Uiat  lie  possesses  the  con- 
stitutional qualiflcations,  the  oath  is  the 
conclusive  evidence  on  which  tlie  inspectors 
are  to  act,  and  they  are  not  at  liberty  to  re 
fuse  to  administer  the  oath,  or  to  refuse  the 
vote  after  the  oath  has  been  taken.  They  are 
only  ministerial  oilicers,  in  such  a  case,  ami 
have  no  discretion  but  to  obey  the  law,  and 
receive  the  vote."  Cooley,  0:>nst.  Lim.  4tii 
ed.  777.  For  this  reason,  it  was  the  duty  of 
the  respondent  to  entertain  the  complaint,  is- 
sue a  warrant,  and  proceed  to  an  eiamination. 
The  writ  must  iwue. 

McGrath  and  Moiit|fomei7»  JJ.,  con- 
curred with  Grant*  J. 

Hooker,  Ch.  J.,  dissenting: 

I  cannot  concur  in  the  proposition  that 
article  7,  section  6,  of  the  Constitution  of 
this  state  should  be  construed  as  to  deprive 
a  citizen  of  his  right  to  choose  his  own  res- 
idence, or  to  compel  him  to  avail  himself  of 
the  privileges  of  asylums  or  schools,  at  the 
cost  of  a  citizen's  privileges,  by  requiring 
him  to  retain  a  former  residence,  unacces- 
sible,  and  to  which  he  does  not  intend  to  re- 
turn. It  should  not  be  assumed  that  those 
who  inhabit  almshouAs  or  asylums  are  un- 
worthy people,  or  that  they  have  no  interest 
in  elections,  or  tlmt  they  are  disqualified 
from  discharging  the  duties  of  the  citizen 
understandingly  and  properly.  It  cannot  be 
claimed  that  these  men  are  disfranchised  be- 
cause, under  the  section,  no  one  is  denied 
the  right  to  vote  at  his  residence.  Inmates 
formerly  residing  in  the  township  where  the 
asylum  is  situated  do  not  lose  their  residences 
by  reason  of  bein^  such  inmates,  and,  clearly, 
others  retain  their  residences  and  the  right  to 
vote  at  their  former  domicils,  if  they  choose 
to  do  so.  The  only  reason  given  for  the  con- 
struction contended  for  is  that  these  classes 
are  undesirable  voters  at  the  place  of  the  asy- 
lum;  that  thev  pay  no  taxes,  do  no  work  for 
the  benefit  of  the  municipality,  and  have 
no  interest  in  local  affairs.  The  same  may 
be  said  of  many  persons  in  all  localities,  and 
was  probably  as  true  of  these  before  their 
admission  as  after.  It  is  as  true  of  those  ad- 
mitted from  the  locality  of  the  asylum,  who 
may  vote  under  this  section,  as  of  those  who 
come  from  a  distance  who  may  not  vote,  un- 
der this  construction.  It  never  has  been  a 
requisite  to  electoral  rights  that  the  citizen 
should  pay  taxes,  do  work  for  the  benefit  of 
the  municipality,  or  evince  interest  in  mu- 
nicipal affairs.  Nor  docs  the  right  depend 
upon  a  wise,  or  even  honest,  exercise  of  the 
privilege  of  the  ballot.  Doubtless,  there  are 
many  whose  votes  could  be  dispensed  with, 
to  the  profit  of  all  local  municipalities,  and 
the  state  as  well,  but  the  electoral  franchise 
is  based  upon  broader  principles.  There  is 
no  man  so  poor  or  low  that  he  is  not  richer 
and  manlier  for  his  political  equality,  and 
the  ballot  is  essential  to  the  protection  of  the 
rights  of  all  classes.  Immediately  a  clasa 
or  race  is  disfranchised,  its  members  are  de- 
prived of  an  equal  chance  with  their  fellows. 
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This  proposition  is  so  important  a  part  of 
tlie  foundation  of  our  institutions  that  it 
should  not  be  eliminated  or  weakened  by  any 
unnecessary  construction  of  a  constitution 
based  iipon  civil  liberty  and  political  equal- 
ity. Under  this  construction,  a  student  who 
goes  to  our  state  university  for  a  term  of 
years,  abandoning  his  residence,  taking  his 
family  with  him,  residing  in  a  house  of  his 
own,  with  no  intention  of  living  elsewhere 
after  his  education  shall  be  finished,  cannot 
gain  a  residence  there,  or  lose  his  former  one. 
it  cannot  be  said  that  he  is  an  undesirable 
voter,  that  he  has  no  interest  in  local  con- 
cerns, or  that  he  is  not  a  taxpayer  there.  The 
true  construction  of  this  section  should  be 
just  what  its  lanvfuage  imports,  ».  e,  that 
being  kept  in  an  almshouse,  or  attendance  at 
collei^e,  or  service  in  the  employment  of  the 
United  States,  or  ihe  navigation  of  the  lakes 
or  high  seas,  does  not  work  a  change  of  resi- 
dence, against  the  intention  or  desire  of  the 
individual.  I  have  an  acquaintance,  the  in- 
telligent master  of  a  great  lake  steamer,  who 
is  at  home  only  occasionally ;  who  comes 
home  the  day  before  election  to  vote, — a  right 
which  this  section  secures  to  him, — though 
absent  most  of  the  ^ear.  Will  it  be  said  that 
he  cannot  change  his  residence  so  long  as  his 
employment  continues?  It  woiild  seem  that 
these  things  cannot  have  been  intended,  and 
that  the  rule  indicated  is  the  reasonable  one, 
viz,  that  the  section  was  designed  for  the 
l)enefit  of,  and  to  enlarge  and  protect  the 
ri»;bts  of,  these  classes,  not  to  deprive  them 
of  privileges  common  to  all.  The  opinion 
of  the  late  Mr,  Justice  Campbell  is  in  accord 
with  this  view,  as  appears  from  a  dictum  in 
the  case  of  Warren  v.  Board  of  Begistratian, 
72  Mich.  401,  2  L.  R.  A.  208,  where  he  cites 
this  section  after  stating  that:  *'Our  own 
constitution  is  full  on  this  subject,  where  it 
lays  down  expressly,  what  would  perhaps  be 
implied,  that  certain  continuous  presences  or 
absences  shall  have  no  effect  on  elective  resi- 
dences." And  he  adds:  ** These  provisions 
do  not  prevent  such  persons  from  becoming 
residents,  if  such  is  their  purpose,  and  if 
they  are  able  to  choose." 

The  case  of  Silvey  v.  Lindsay,  107  N.  T. 
55,  which  is  relied  upon  as  authority  by 
counsel  for  respondent,  is  reconcilable  with 
this  view,  and  does  not  appear  to  go  to  the 
extent  of  holding  the  doctrine  contended  for. 
In  that  case,  a  vote  was  rejected  because  the 
voter  did  not  show  himself  to  be  a  resident 
of  the  township.  His  vote  being  chal  lenged, 
he  answered  as  follows:  "I  answer  that  I 
reside  in  the  town  of  Bath,  for  the  reason 
that  I  was  admitted  an  inmate  of  the  New 
York  Soldiers'  and  Sailors'  Home,  in  this 
town,  by  tlie  authorities  thereof,  in  the  year 
1880,  and  have  remained  such  inmate  from 
that  time  to  the  present,  with  the  intention, 
at  all  times,  of  making  my  residence  in  said 
institution,  so  long  as  I  shall  be  permitted 
to  remain  such  inmate.  At  the  time  of  my  ad- 
mission to  said  institution,  I  was  an  honor- 
ably discharged  soldier  of  the  United  States, 
and  a  resident  and  voter  of  the  city  of  New 
York.  I  therefore  answer  that  I  am  a  resi- 
dent of  the  town  of  Bath.  In  becoming  an 
inmate  of  said   institution,    I   intended   to 

23L.R.A. 


change  my  residence  from  the  city  of  New 
York"  to  the  fifth  election  district  of  said 
town  of  Batli. "  It  will  be  observed  that  after 
stating  the  facts  of  his  former  residence,  and 
his  admission  to  the  Soldiers'  Home,  and  his 
intention  of  making  his  residence  in  said  in- 
stitution as  long  as  he  should  be  permitted, 
he  argues,  "I  therefore  answer  that  I  am  a 
resident  of  the  township  of  Bath. "  The  opin- 
ion says :  **  It  is  obvious  that  his  narration  of 
an  intention  to  change  his  residence  to  Bath, 
and  his  assertion  that  he  resided  in  Bath,  caD 
be  accepted  only  as  conclusions  from  the  cir* 
cumstances  detailed  in  connection  wilhthem* 
They  were  his  conclusions,  and  the  defend* 
ants,  in  view  of  his  whole  statement,  were 
not  bound  by  them.  Tlicy  were  bound  by 
the  facts  stated,  and  were  required  to  say, 
upon  those  facts,  whether  the  plaintiff  was 
qualified  in  the  necessary  particular;  and, 
undoubtedly,  they  were  to  determine  the- 
question  at  their  peril.  The  constitution, 
in  the  section  referred  to  supra,  specifies  the- 
qualifications  necessary  to  the  elective  fran- 
chise, and  provides  who  shall  have  the  right 
to  vote;  and  one  duly  qualified  cannot  be 
deprived  of  that  ri^ht  by  an  inferior  tribu* 
nal.  But  the  Constitution  also  provides  (art. 
2,  §  8)  :  *  For  the  purpose  of  votine  no  per* 
son  shall  be  deemed  to  have  gained  or  lost 
a  residence,  by  reason  of  his  presence  or  ab- 
sence, while  employed  in  the  service  of  the 
United  States ;  nor  while  engaged  in  the  nav- 
igation of  the  waters  of  this  state,  or  of  the 
United  States,  or  of  the  high  seas ;  nor  while 
a  student  of  any  seminary  of  learning ;  nor 
while  kept  at  any  almshouse  or  other  asylum 
at  public  expense  :  nor  while  confined  in  any 
public  prison. '  And  the  decision  of  the  in- 
spectors of  election  was  that,  in  their  opin- 
ion, the  intending  voter  was  in  Bath  as  a 
mere  inmate  of  the  institution,  and  for  a 
temporary  purpose,  and  not  as  a  resident  of 
the  voting  district,  or  with  intent  to  make 
the  town  a  fixed  or  permanent  place  of  resi- 
dence, and  so  it  would  seem.  His  presence 
there  was  eleemosynary  in  its  character.  He 
was  there  as  a  dependent,  because  he  had  na 
means  of  support,  or  relatives  to  maintain 
him,  and  liable  to  be  discharged  whenever 
the  board  of  trustees  were  satisfied  that  he 
was  of  sufficient  ability  or  means  to  support 
himself.  Rules  and  regulations  of  the  home. 
As  to  the  home,  he  was  a  beneficiary,  and 
nothing  else.  As  to  Bath,  his  residence  was 
a  beneficiary's  residence,  and  no  other.  His 
relations  were  not  with  the  village,  but  with 
the  institution,  which  was  situated  within 
its  borders.  His  intention  to  remain  was- 
conditioned  upon,  and  limited  to,  the  dura- 
tion of  the  charity  which  he  enjoyed.  His 
intention  to  remain  in  Bath  depended  upon 
his  expectation  to  remain  at  the  home.  This 
gave  no  residence,  for  he  was  there  only  in 
the  character  of  a  beneficiary,  for  a  temporary 

Enrpose.  His  only  intention,  in  going  to 
lath,  was  to  be  an  inmate  of  the  home :  and 
it  was  only  as  such  inmate  that  his  residence 
was  to  1)e  continued.  He  was  not  there  as  a 
citizen  changing  his  residence,  but  as  an  ob- 
ject of  well -bestowed  and  deserving  charity. 
He  was.  as  is  clear  upon  his  statement,  pres> 
ent  in  Bath,  and  at  the  institution,  beaiaa» 
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lie  was  then  kepi  (that  Is,  supported)  at  pub- 
lic expense.  'I  reside  in  Batb, '  he  says,  '  for 
the  reason  that  I  was  admitt^  to  the  home 
M  an  Inmate.*  He  continues  there  with  tlie 
Intention  of  making  his  residence  in  the  in- 
stitution 'so  long/  he  says,  'as  I  shall  be 
permitted  to  remain  an  inmate. '  These  rea- 
sons satisfy  the  conscience  of  the  plaintiff, 
and  enable  him  to  sajr  that  he  was  a  resident 
•of  Rath ;  but,  in  reality,  they  bring  the  case 
within  the  prohibition  of  ^e  constitution. 
He  could  not  gain  a  residence  by  being  an 
inmate,  which  means  nothing  more  than  his 
presence  in  the  home;  and,  excluding  that, 
there  is  nothing  in  the  case  to  show  that  a 
residence  in  Bath  had  been  acquired.  It  fol- 
lows that  he  has  not  lost  the  right  to  vote 
in  the  place  of  his  legal  residence, — New 
York, — for  the  provision  of  the  constitution 
in  question  also  declares  that  he  shall  not 
lose  his  residence  by  reason  of  such  presence 
in  the  institution.  As  to  that  city,  he  is  to 
be  regarded  as  temporarily  absent,  and  his 
residence  as  a  citizen  still  therein.  We  have 
no  doubt  that  the  institution  in  question  is 
within  the  purview  of  the  constitutional  pro- 
vision (art.  2,  §  8)  above  referred  to.  It  is 
an  asylum  supported  at  the  public  expense, 
and  its  members  are  within  the  mischief 
against  which  that  provision  is  aimed, — the 
participation  of  an  unconcerned  body  of  men 
in  the  control,  through  the  ballot  box,  of 
municipal  affairs,  in  whose  further  conduct 
they  have  no  interest,  and  from  the  misman- 
agement of  which,  by  the  officers  their  bal  • 
lots  might  elect,  they  sustain  no  injury." 
If  this  language  should  create  the  impres- 
sion that  the  section  of  the  constitution  does 
more  than  to  negative  an  implication  of  a 
change  of  domicTl  from  the  fact  of  residence 


in  the  institution,  tlie  next  paragraph  of  the 
opinion  settles  tlie  question,  cJearlv  sliowing 
that  the  court  did  not  intend  to  hold  that  in- 
mates of  a  soldier's  home  .could  not  acquire 
a  residence  in  the  locality  of  the  home,  and, 
to  my  mind,  clearly  implying  that,  had  the 
voter  stated  that  he  entered  said  home  with 
the  intention  of  abandoning  his  former  dom- 
icil,  and  making  a  new  one  in  tiie  locality 
of  the  home,  the  decision  would  have  been 
different,  and  that,  instead  of  supporting  re- 
spondent's contention,  the  esse  contains  a 
plain  dictum  to  the  contrary.  It  is  as  fnl- 
lows :  **  But  the  question  in  each  case  is  sti  11, 
as  it  was  before  the  adoption  of  the  const itu* 
tion,  one  of  domicil,  or  residence,  to  be  de- 
cided upon  all  of  the  circumstances  of  the 
case.  Tne  provision  (art.  2,  g  8)  disqualified 
no  one,  confers  no  right  upon  any  one.  It 
simply  eliminates  from  those  circumstances 
the  fact  of  presence  in  the  institution  named, 
or  included  within  its  terms.  It  settles  the 
law  as  to  the  effect  of  such  presence,  and  at 
to  which  there  had  before  been  a  difference 
of  opinion,  and  declares  that  it  does  not  con* 
stitute  a  test  of  a  right  to  vote,  and  is  not  to 
be  so  regarded.  The  person  oiTering  to  vote 
mxiBi  find  the  reouisite  qualifications  else- 
where. We  think,  therefore,  the  Question 
submitted  by  the  parties,  viz.  :  'Dia  James 
Silvey  gain  a  residence  in  the  town  of  Bath, 
so  as  to  entitle  him  to  vote  at  said  town  meet- 
ing, by  reason  of  his  presence  as  an  inmate 
of  said  institution?' — should  have  been  an- 
swered in  the  negative ;  and  it  is  so  answered 
by  this  court." 

In  my  opinion,  the  writ  should  issue  aa 
prated. 

Lon^,  (7.,  concurred  with  Heoker*  (^.  /, 
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ornnlaatlon  of  coal  dealers  in- 
tended to  prevent  competition  in 
priceSf  in  punuanoe  to  which  the  price  of  ooal 
b  raised,  is  a  conspiracy  coodemoed  by  N.  Y. 
Penal  Code.  1 168,  makioff  it  a  misdemeanor  to 
conspire  to  commit  any  act  injurious  to  trade  or 
commerce :  and  raisiiiK'  the  pnca  of  coui  is  a  8uf> 
flcieot  overt  act. 


A 


PFEAL  by  defendants  from  a  judgment  of 
the  general  term,  of  the  Supreme  Court, 
Pifth  Department,  affirming  a  judgment  of 
the  Court  of  Sessions  for  Niagara  County  con- 
victing them  of  conspiring  to  commit  acts  in- 
jurious to  trade,  and  also  sfflrming  an  order 
denying  a  motion  for  new  trial.    Afflrmed, 


Statement  by  Andrews*  Oh,  J.: 
Appeal  from  the  afllrmance  by  the  general 


term,  fifth  department,  of  Judgment  of  con- 
viction in  the  Niagara  county  sewHiuus  on  lU- 
dictment  for  conspiracy.  The  iudictmenc  set 
forth  an  agreement  between  the  defeudauis 
and  others,  comprising  all  the  retail  coal 
dealers  in  the  city  of  Lock  port,  except  one, 
entered  into  in  March,  1892,  to  organize  the 
Lockport  Coal  Exchange,  which  agreement 
was  aa  follows : 

''Conqtitution  and  By-Laws, 

''Name.  The  name  of  this  exchange  shall 
be  the  Lockport  Coal  Exchange. 

"Objects.  The  oblecta  of  this  exchnn^re 
shall  be  to  foster  trade  and  commerce  in  coal, 
wood,  and  all  the  products  appertaining  to 
the  same ;  to  protect  and  secure  freedom  rrom 
unjust  and  unlawful  exactions;  to  diffuse 
accurate  and  reliable  information  as  to  the 
retail  coal  trade,  and  of  the  responsibility 
and  standing  of  ctistomers,  and  other  matters* 
among  its  members,  for  their  mutual  protec- 
tion and  benefit ;  to  settle  differences  between 
its  members;  to  produce  uniformity  and  cer- 
tainty in  the  customs  and  usages  of  such 
trade;    to    promote    a  more    enlarged   and 


KOBL— In  connection  with  the  Taluabie  discus- 
sion in  the  abOTO  case  of  the  criminal  law  as  to 
conspiracy  to  affect  trade,  see  the  eztenstve  dis- 
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oussion  of  the  same  question  in  Queen  Ins.  Co.  r. 
State  (Tex.)  22  L.  R.  A.  488;  and  State  ▼•  Phlpiia 
(Kan.)  18  L.  B.  A.  667. 


See  also  24  L.  R.  A.  428. 
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friendly  iDtercourse  between  merchants  and 
dealers  in  ct>al  and  wood ;  and  to  provide,  es- 
tablish, and  maintain  such  rules  and  regula- 
tions as  may  be  proper  and  necessary  for  the 
mutual  CO- operation,  interest,  and  protection 
of  the  retail  dealers  in  coal  and  wood  in  the 
city  of  Lockport,  and  in  furthering  the  coal 
trade  interests  ji:enerally.  It  shall  be  the 
duty  of  all  nierabdrs  to  strictly  obey  all  the 
provisions  of  the  constitution,  by-laws,  and 
resolutions  of  the  exchange,  and  permit  to 
the  secretary  the  free  exercise  of  the  duties 
imposed  upon  him  in  enforcing  them. 

**  Officers.  The  officers  of  "the  exchange 
shall  be  a  president  and  a  vice-president, 
who  shall  be  elected  by  the  exchange,  and 
who  shall  be  members  of  the  exchange,  and 
also  a  secretary  and  treasurer,  elected  by  the 
exchange.  The  officers  shall  hold  office  for 
the  term  of  one  year,  and  until  their  succes- 
sors are  elected  and  shall  have  duly  qualified  ; 
and  any  officer  may  be  removed  from  office 
by  the  five-sixths  vote  of  all  the  members  of 
the  exchange,  at  any  regular  or  special  meet- 
ing thereof. 

^Committees.  There  shall  be  such  com- 
mittees as  the  president  or  the  board  of  trus- 
tees may  from  time  to  time  designate. 

**  President  and  Vice-President.  The  presi- 
dent shall  preside  at  all  meetings  of  the  ex- 
change, or,  in  his  absence,  the  vice-presi- 
dent. In  the  absence  of  the  president  and 
vice-president,  a  presiding  officer  shall  be 
chosen  from  the  members  of  the  exchange. 
The  president  shall  be,  ex  officio,  a  member  of 
all  committees. 

"Secretary.  The  secretary  shall  not  be  a 
member  of  the  exchange,  nor  in  any  manner 
personally  interested  ill  the  coal  trade.  He 
shall  be  elected  by  at  least  a  five-sixths  vote 
of  all  the  members  of  the  exchange  at  a  reg- 
iilar  or  special  meeting,  due  notice  of  said 
intended  election  having  been  sent  by  mail 
to  each  member,  at  his  regular  business  ad- 
dress, at  least  five  days  previous  to  the  meet- 
ing. The  secretary  shall  keep  a  record  of 
the  meetings  of  the  exchange,  a  register  of 
its  members,  officers,  and  committees,  and 
conduct  all  correspondence  of  the  exchange, 
and  perform  such  other  duties  in  connection 
with  his  office  as  may  be  imposed  upon  him 
by  the  exchange.  He  shall  instantly  investi- 
gate all  charges  preferred  against  the  mem- 
bers of  the  exchange,  on  all  well-founded 
suspicions,  without  fear  or  favor,  and  con- 
duct the  investigation,  both  to  obtain  proof, 
and  when  presented  before  the  exchange,  and 
shall  render  his  decision  in  each  case  to  the 
exchange  within  ten  days  from  the  date  on 
which  cliarges  are  made,  unless  further  time 
is  given  him  by  the  exchange.  He  shall  be 
I)ermittcd  to  see  any  portion  of  the  books  of 
any  member,  when  in  pursuit  of  evidence  of 
wrongdoing,  and  may  demand  an  affidavit, 
when  he  thinks  necessary  to  refute  or  sustain 
a  specific  charge.  He  shall  also  collect  ma- 
terial for,  and  compile,  a  list  of  persons  who 
are  poor  pay,  for  the  mutual  protection  and 
benefit  of  the  members  of  the  exchange.  He 
shall  also  be  the  keeper  of  the  seal  of  the  ex- 
change, and  receive  such  salary  as  may  be 
determined  upon  by  the  exchange.  Before 
the  secretary  shall  enter  upon  the  duties  of 
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his  office,  he  shall  make  oath  that  he  will) 
honestly  and  fearlessly  perform  the  duties 
prescribed  by  the  constitution  and  by-laws, 
and  that  he  will  keep,  in  honor  and  secrecy, 
any  and  all  information  by  him  acquired,  re- 
garding the  business  of  the  various  members, 
as  he  from  time  to  time  may  investigate  them, 
except  any  facts  connected  with  any  viola- 
tion of  the  laws  of  tlie  exchange  which  tho- 
exchange  or  any  member  is  entitled  to  know. 
If  practicable,  the  secretary  shall  be  a  notary 
public.     The  secretary  shall  not  disclose  to> 
any  member  of  the  exchange  any  information 
regarding  any   investigation,    while    he   ia^ 
making  the  same. 

**  Treasurer.  The  treasurer,  Who  shall  also^ 
be  the  secretary,  shall  have  charge  of  the 
funds  of  the  exchange,  disburse  the  same  oik 
the  order  of  the  board  of  trustees,  counter- 
signed by  the  president,  and  shall  report  at 
all  regular  meetings,  and  his  accounts  shall 
be  open  for  proper  inspection  at  all  proper 
times.  He  shall  give  bonds  for  the  proper^ 
protection  of  the  exchange. 

"Membership.  The  exchange  shall  be- 
composed  of  active  and  associate  members. 
Active  members  shall  comprise  any  retail 
coal  dealer,  firm,  or  company  who  has  a  yard 
or  dock,  and  the  usual  appliances  for  doing 
a  coal  business,  in  the  city  of  Lockport. 
Associate  members  shall  comprise  any  in- 
dividual, company,  or  firm  that  sells  coal  ia 
the  villages  around  Lockport,  and  who  ap- 
proves the  objects  of,  and  agrees  to  co- opera te- 
with,  the  exchange.  Associate  members 
shall  pay  an  annual  fee  of  five  dollars,  and 
shall  have  all  the  privileges  of  active  mem- 
bers, except  the  right  of  voting. 

" Discipline.     If  a  member  is  charged  with 
violating  any  provision  of  these  by-laws,  or 
an^  rule  or  resolution  of  the  exchange,  or  of 
being  guilty  of  conduct  unbecoming  a  mem- 
ber, or  prejudicial  to  its  interests,  or  of  giv- 
ing short  weight  or  overweight,  he  shall  be 
summoned  before  the  secretary  to  answer  the 
charge.    If,  upon  the  charge  and  defense  be- 
ing heard  by  the  secretary,  he  shall  decide  to- 
sustain  the  charge,  the  member  shall  be  de- 
clared 'in  default;'  and  the  member  shall  be 
considered  to  be  'in  default'  until  five  sixths 
of  all  the  members,  at  a  regular  or  special 
meeting,   shall  vote  to  reinstate  him  as  a 
member  of  the  exchange,  in  good  standing. 
A  member  who  shall  be  declared  4n  default* 
shall  absolutely  and  irrevocably  forfeit  all 
rights  to  all  money,  property,  or  other  value 
held  by  the  exchange,  as  its  own  or  in  trust, 
and  shall  also  forfeit  all  rights  of  member- 
ship in  the  exchange,  unless  he  be  reinstated 
in  good  standing ;  and  no  member  shall  be  so> 
reinstated  except  by  a  five-sixths  vote  of  all 
members  of  the  exchange  at  a   regular  or- 
special  meeting  assembled  after  proper   no- 
tice, and  only  after  depositing  with  the  treas- 
urer $100  as  fee  for  renewal  of  membership. 
When  a  nnember  shall  be  accused  by  the  sec- 
retary, in  any  open  meeting  of  the  exchange, 
of  having  violated  any  provision  of  this  con- 
stitution and  by  laws,  or  of  any  resolution, 
and  evidence  is  lackine  to  absolutelv  refute- 
or  sustain  the  charge,  ft  shall  be  obligatory 
upon  such  member  to  make  proper  affidavit, 
that  he  has  in  no  instance  sold  or  delivercdl 
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coal  for  which  he  has  not  received  the  full 
price  at  which  the  majority  of  tlie  other 
uiembers  were  selling  coal  of  the  same  size 
at  the  same  time,  and  that  he  has  not,  di- 
rectly or  indirectly,  jjivcn  any  rebate,  com- 
mission, or  other  concession  equivalent  to 
cash,  thereby  actually  reducing  the  estab- 
lished market  price  made  by  the  Lock  port 
Coal  Exchange,  and  that  not  less  than  two 
thousand  and  not  more  than  two  thousand 
pounds  have,  in  his  knowledge,  been  sold  by 
himself,  his  partner,  or  his  employes,  or  de- 
livered as  a  ton.  Resignations  shall  be  made 
in  writine  to  the  president  or  secretary,  and 
be  referred  to  the  board  of  trustees  for  their 
action ;  but  no  resignation  will  be  accepted 
until  all  dues,  fines,  charges,  and  penalties 
against  such  member  shall  have  been  paid 
and  settled.  When  the  exchange,  or  secretary 
thereof,  shall  declare  a  member  *in  default, ' 
the  secretary  shall  notify  every  member  of 
the  exchange  by  mail,  and  sucn  notice  shall 
be  authoritative.  When  a  member  defies  the 
exchange  by  presistent  wrongdoing,  and  is 
declared  *in  default'  and  persistent,  the  sec- 
retary shall  notify  the  shippers  of  coal  to  the 
Lockport  market  that  the  said  member  is  'in 
default'  and  persistent,  and  for  this  reason  is 
not  entitled  to  the  privileges  of  membership 
in  the  Lockport  exchange. 

**  Election  of  Members.  A  candidate  for 
membership  shall  be  proposed  in  writing  by  a 
member  at  a  regular  meeting  of  the  exchange, 
and  be  recommended  by  two  members  in  good 
standing,  and  at  the  next  succeeding  regular 
meeting  be  voted  upon.  A  two-thirds  vote 
of  the  members  of  the  exchange  shall  be  req- 
uisite to  elect. 

"Price  of  Anthracite  Coal.  The  price  of 
coal  at  retail  shall,  as  far  as  practicable,  be 
kept  uniform,  and  it  shall  require  a  five- 
sixths  vote  of  all  members  of  the  exchange, 
at  any  meeting,  to  advance  or  reduce  the  re- 
tail price  of  coal,  and  no  price  shall  be  made 
at  any  time  which  amounts  to  more  than  a 
fair  and  reasonable  advance  over  wholesale 
rates,  or  that  is  higher  than  the  current  prices 
of  the  exchanges  at  Rochester  or  Buffalo, 
when  figured  upon  corresponding  freight 
tariff ;  but  at  no  time  shall  the  price  of  cual 
at  retail  exceed  one  dollar  above  the  costs  of 
the  same  at  wholesale,  except  by  the  unan- 
imous vote  of  all  the  members  of  the  ex- 
change. All  votes  upon  the  price  of  coal 
Bhall  be  viva  voce.  The  sale  of  coal  shall  be 
through  the  nominal  channels  of  the  trade. 
Soliciting  shall  be  discouraged,  and  no  club 
orders  of  associated  buyers,  to  reduce  prices, 
shall  be  consideied  or  accepted.  No  member 
shall  employ  any  person  temporarily  to  solicit 
orders,  either  on  salary  or  on  commission,  and 
no  signs  indicating,  'Orders  taken  for  coal, ' 
shall  be  displayed  at  groceries  or  other  *out- 
side  places, '  and  no  habitual  orde^  for  second 
parties  shall  be  received  or  fill£i  when  sent 
in  by  such  agencies,  whether  on  comtplssion 
or  other  form  of  reciprocity,  or  only  as  a 
matter  of  friendship.  Except  that  each  mem- 
ber may  have  one  place  for  taking  orders,  in 
addition  to  his  regular  yard  office. 

"Meetings.  The  annual  meeting  of  the 
exchange  shall  be  held  on  the  first  Monday 
of  April  of  each  year.     The  regular  meeting 
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shall  be  held  on  the  first  Monday  of  eacl> 
month.  Special  meetings  may  be  called  by 
the  president,  or  upon  the  written  request  ot 
three  members,  which  request  shall  be  sentt 
to  the  secretary,  stating  the  object  of  such 
meeting ;  and  the  notices  of  any  special  meet- 
ing siiiul  state  the  object  of  the  same,  and  na 
other  business  shall  be  transacted  at  such, 
meeting.  At  all  meetings  of  the  exchange, 
seven  members  shall  constitute  a  quorum;, 
but  this  shall  not  authorize  them  to  transact 
any  business  which,  under  the  constitutioa 
and  by-laws,  requires  the  vote  of  a  greater 
number  of  the  members.  Any  member  may 
be  represented  at  a  meeting  hj  an  authorized, 
person  connected  with  his  business,  and  such 
person  shall  be  entitled  to  the  privileges  of 
such  member.  Any  vacancies  in  any  of  the- 
official  positions  of  the  exchange  shall  be- 
filled  by  the  board  of  trustees,  when  ordered, 
by  the  president  (or  in  his  absence  by  the- 
vice-president),  witliin  two  weeks  after  such, 
vacancy  occurs,  or  as  soon  thereafter  as  prac- 
ticable. 

"Membership  Fee.     There  shall  be  a  mem- 
bership fee  of  one  hundred  dollars  to  be  paid' 
to  the  secretary  by  each  member  at  the  time- 
of  signing  the  constitution  and  by-laws,  and; 
during  the  first  week  of  each  month  the  fur- 
ther sum  of  five  dollars  for  current  expenses. 
At  the  end  of  the  vear,  upon  vote  of  the  ex- 
change, there  shall  be  returned  to  such  mem- 
ber the  full  amount  of  such  monthly  payment, 
so  paid  in  by  the  members,    less  the  proper 
proposition  due  for  each  member  for  the  cur- 
rent expenses  of  the  exchange,  which  amount 
shall  be  deducted  from  each  by  the  secretary. 
Any  member  of  the  exchange,  retiring  from 
the  coal  business  in  Lockport  in  good  stand- 
ing with  the  exchange,  shall  be  entitled  to* 
receive  from  the  treasurer  the  original  amount 
paid  in  by  said  member  for  membership, — 
that  is,   one  hundred  dollars, — less  any  as- 
sessment for  expenses  or  dues  that  may  prop- 
erly belong  to  such  member  to  pay,  upon  fil- 
ing an  afiidavit  with  the  secretary  that  the 
said  member  has  absolutely  withdrawn  from 
all  direct  or  indirect  interest  in  coal  businesa. 
in  Lockport,  and  that  during  his  term   of 
membership  he  has  not  violated  any  of  the 
provisions  of  the  constitution  and  by-laws  or 
resolutions  of  the  Lockport  Coal  Exchange. 

"  Order  of  Business.  At  all  meetings  of  the 
exchange,  the  order  of  business  shall  be: 
Calling  of  roll ;  reading  of  minutes ;  proposal 
of  membership ;  reports  of  committees ;  com- 
munications, bills,  or  notices;  unfinished 
business ;  miscellaneous  business.  This  order 
of  business  may  be  suspended  at  any  meeting 
of  the  exchange  by  a  vote  of  two  thirds  of 
the  members  present. 

"Records  and  Minutes.  The  minutes  and 
records  of  the  exchange  shall  be  open  at  all 
times  to  the  inspection  of  members. 

**  Amendments.  This  constitution  and  by- 
laws may  be  amended  by  an  affirmative  vote- 
of  five  sixths  of  the  members  of  the  exchange* 
at  a  regular  meeting,  provided  that  notice  of 
such  proposed  amendment  shall  have  been 
presented  in  writing  at  a  previous  regulnr 
meetinar. 

"We,'  the  undersigned,  agree  to  abide  by 
the  above  constitution  and  by-laws  of  thir 


;2a4 


New  York  Court  of  Appeals. 


Oct., 


Lockport  Coal  Exchnnge.  Jamea  Lennon  & 
Son.  Aiigevine  &  Hoover.  P.  H.  Tuohey. 
Oharles  Whitmore  &  Co.  J.  Marc.  Fowler. 
•Sheldon  N.  Cook.  Upson  &  Stevens.  E.  S. 
Brown.  M.  W.  Carr.  Ferrin  Bros.  Co., 
Inc.     M.  McManus.     Edward  B.  Jelly." 

The  indictment,  among  other  things,  al- 
leged that  the  afn'eement  constituted  an  un- 
lawful conspiracy  to  raise,  increase,  and 
^u^ment  the  rates  and  prices  of  coal,  at  re- 
tail, in  the  city  of  Lockport,  and  to  destroy 
free  competition  among  the  signers  of-  the 
-agreement  and  others,  in  the  sale  of  coal  in 
«aid  city,  and  to  compel  the  consumers  of  coal 
to  pay  therefor  the  prices  fixed  by  the  coal 
•exchange.  It  alleged  that,  in  pursuance  of 
aaid  conspiracy,  the  defendants  and  others, 
members  of  said  exchange,  organized  the 
«ame.  elected  officers,  and  by  resolution  did 
*'flx,  determine,  and  establish  the  rate  and 
price  of  anthracite  coal  at  retail,  in  said  city, 
"at  four  dollars  and  seventy-five  cents  per 
ton  for  eggt  chestnut,  stove,  and  grate  coal, 
and  three  dollars  and  seventy -five  cents  per 
ton  for  pea  coal,  and  other  higher  rates  for 
«mall  quantities  of  the  same ;  said  rates  and 
prices  so  fixed,  determined,  and  established 
being  over  seventy-five  cents  per  ton  higher 
-and  m  advance  of  the  then  market  price  of 
«uch  coal  at  retail  in  said  city. "  The  indict- 
ment alleged  an  unlawful  intent,  and  con- 
-eluded  by  an  averment  that  the  '^  conspiracy 
«8  aforesaid,  so  carried  into  execution  as 
aforesaid,  is  of  grievous  injury  to  trade  and 
-commerce,  prejudicial  to  the  public  good  and 
welfare,  against  the  form  of  the  statute," 
-etc.  The  proof  established  the  execution  of 
the  agreement  as  alleged ;  the  organization 
-of  the  exchange  by  the  election  oi  oflicers ; 
the  fixing  of  the  price  of  coal  at  an  advance 
beyond  the  then  market  price,  which  price 
was  thereafter  charged  therefor ;  the  notifica- 
tion of  the  wholesale  dealers,  by  the  sec- 
Tetary,  of  the  organization  of  the  exchange, 
with  the  names  of  the  members.  Other  facts 
«re  set  forth  in  the  opinion. 

Mr,  E.  M.  Ashley*  for  appellant : 

The  agreement  between  the  members  of  the 
Lockport  Coal  Exchange  sought  to  regulate 
1he  prices  merely,  for  which  the  members  of 
that  association  should  sell  coal.  They  did 
not  seek  to  limit  the  supply,  they  did  not  en- 
•deavor  to  close  the  field  of  operation  against 
the  public.  They  employed  no  coercive  meas- 
ures. They  did  not  interfere  with  the  rights 
•of  any  person  outside  their  association,  who 
was  txaaing  in  coal.  It  was  no  combination 
to  prevent  any  other  dealer  from  exercising 
his  right  to  sell  for  less  than  the  price  fixed 
for  them.  It  was  a  mutual  agreement  amonp;st 
themselves  to  stop  a  cutting  of  prices  which 
threatened  them  all  with  ruin,  and  restore  the 
<;ondition  of  affairs  that  exist^  before  the  war 
t>f  prices  had  begun.  Such  an  agreement  car- 
ried out  is  not  a  conspiracy. 

Master  8tdf>edar^s  Amo.  t.  Walsh,  2  Daly,  1. 

A  partnership  would  not  be  illegal  on  ac- 
tx>unt  oT  any  number  of  associates,  no  matter 
how  great,  or  a  large  number  of  persons  un- 
<x>nnected  in  business  might  legally  agree  to 
charge  uniform  prices. 
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Richardson  v.  Mellish,  2  Biog.  228 ;  C%ippel 
V.  Brockway,  21  Wend.  157. 

Upon  the  old  cases  an  additional  element 
has  been  engrafted,  in  effect  that  no  such 
ai^reement  shall  contemplate  the  withdrawal 
from  market,  or  the  limiting^  of  the  supply,  of 
any  article  of  necessity  which  is  the  subject 
of  general  trade.  The  reason  of  this  rule  is, 
that  such  an  agreement,  when  carried  out, 
affects  the  trade,  not  only  of  those  who  agree 
together,  but  of  all  persons  engaged  in  the 
business,  and  as  it  shortens  or  limits  the  gen- 
eral supply,  it  is  a  general  restraint  of  trade 
and  affects  the  entire  field  of  operations. 

Diamond  Match  Co,  v.  Boeber,  106  N.  Y. 
478,  60  Am.  Rep.  464 ;  Leonard  v.  FooU,  4 
L.  R.  A.  728,  114  N.  Y.  871 ;  Amot  v.  THtU- 
ton  d  E,  Coal  Co.  68  K  Y.  558,  28  Am.  Rep. 
190. 

Where  the  provision  of  a  noncompetitive 
agreement,  although  extending  to  all  branches 
of  the  business,  do  not  tend  teyond  measures 
of  self  protection,  or  threaten  the  public  in- 
terest in  a  distinctly  appreciable  manner,  the 
statute  is  not  infringed. 

Leslie  y.  Ixynllard,  1  L.  R  A.  456,  110  N. 
Y.  519. 

Mr,  P.  F.  Kiii£f,  Dist.  Atiy,,  for  respond- 
ent: 

When  any  two  or  more  persons  combine  to 
do  any  act  injurious  to  trade  and  commerce, 
they  are  each  guilty  of  a  misdemeanor.  These 
defendants  confessedly  combined  to  overthrow 
and  destroy  competition  amon^  themselves  in 
the  retail  coal  business  in  the  city  of  Lockport, 
and  are  each,  therefore,  properly  convicted  of 
con  soiracv 

Penal  Code,  §  168,  subd.  6 ;  People  v.  ^sher, 
14  Wend.  19,  28  Am.  Dec.  601 ;  Hooker  v. 
Vandetcater,  4  Denio,  849,  47  Am.  Dec.  258  ; 
Amot  V.  Pittston  <fe  E.  Coal  Co.  68  N.  Y.  558. 
28  Am.  Rep.  190 ;  Clancey  v.  Onondaga  Fine 
Salt  Mfg,  Co,  62  Barb.  89.) ;  Watson  v.  Harlnn 
dtN.Y.  JUav.  Co.  52  How.  Pr.  848 ;  Murray 
V.  Vanderdilt,  39  Barb.  141 ;  People  v.  Aot  tk 
Biter  8ugar  Bef.  Co.  9  L.  R.  A.  83,  121  N.  Y. 
582;  Keene  v.  Kent,  4  N.  Y.  S.  R.  481; 
Wright  &  Carson,  Criminal  Conspiracy,  180; 
Be  Witt  Wire-Cloth  Co.  v.  Neto  Jersey  Wirf- 
Cloth  Co,  16  Daly,  529 ;  Marsh  v.  Bvsst/l.  66 
N.  Y.  292 ;  Leonard  v.  Poole,  4  L.  R,  A.  738, 
114  N.  Y.  371. 

The  courts  of  our  sister  states  recognize  the 
value  and  importance  of  free  compotiiion  in 
articles  of  trade  and  emphatically  condemn 
any  combination  formed  for  the  purpose  of 
overcoming  and  destroying  it. 

Central  Ohio  Salt  Co.  v.  Guthrie,  85  Ohio 
St.  666 :  St,  Louis  v.  St.  Louis  Gadight  Co. 
70  Mo.  69  ;  Santa  Clara  Valley  Mill  di  Lum- 
her  Co,  v.  Hayes,  76  Cal.  887 ;  Anderson  v. 
Jett,  6  L.  R.  A.  890.  89  Ky.  576 ;  Morris  Bun 
Coal  Co.  V.  Barclay  Coei  Co.  68  Pa.  178,  8 
Am  Rep.  159. 

There  was  nothing  to  prevent  that  exchange 
from  gradually,  from  time  to  time,  forcing  up 
the  price  of  coal,  little  by  little,  that  it  might 
not  attract  public  attention  or  put  the  people 
in  alarm,  until  it  reached  an  exorbitant  ficure; 
and  in  cold  winter  weather,  when  ever^rbody 
must  have  fuel  to  live,  there  was  nothing  to 
prevent  this  combination  from  committing  the 
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<nost  outrageous  extortion  apon  tbe  peo()le  in 
the  price  of  coal.  They  destroyed  competition; 
^nd  thereafter  trade  Id  coal  did  Dot  freely  ex- 
iai,  Thia  waa  sufficient  to  invoke  the  power 
v\f  the  law 

United  'statei  ▼.  Goldberg,  7  Biss.  175. 

The  unlawful  combination  is  tbe  ffist  of  the 
*crime  of  conspiracy,  and  proof  of  any  act 
toward  carrying  the  conspiracy  into  effect  is 
4n  oyert  act. 

Ootn.  ▼.  Hunt,  4  Met  111,  88  Am.  Dec.  847 ; 
United  Stateav.  OMberg,  supra. 


Oh.  J.,   delivered  the  opinion 
of  the  court: 

Section  108  of  the  Penal  Code  makes  it  a 
misdemeanor  for  two  or  more  persons  to  con- 
spire (subd.  A)  ''to  commit  any  act  injurious 
to  the  public  health,  to  public  morals,  or  to 
trade  or  commerce,  or  for  the  perversion  or 
obstruction  of  public  iustice,  or  of  the  due 
■administration  of  the  laws."  The  Revised 
Statutes  coTitained  a  similar  provision.  2 
Rev.  Stat.  p.  692,  g  8,  subd.  6.  The  fact 
that  the  defendants  subscribed  the  constitu- 
tion and  by-laws  of  the  Lockport  Coal  Ex- 
change, and  participated  In  its  management, 
was  not  controverted  on  the  trial.  Nor  was 
there  any  dispute  that  the  object  of  tiie  or- 
ganization was  to  prevent  competition  in  the 
price  of  coal  among  the  retail  dealers,  acting 
as  the  Lockport  Coal  Exchange,  by  consti- 
tuting the  exchange  the  sole  authority  to  fix 
the  price  which  should  be  charged  by  the 
members,  individually,  for  coal  sold  by 
them.  Nor  is  there  any  dispute  that,  in 
pursuance  of  the  plan,  the  exchange  did  pro- 
ceed to  fix  the  price  of  coal,  ana  that  the 
parties  to  the  agreement  were  thereafter 
governed  thereby  in  making  sales  to  their 
•customers.  Nor  is  it  questioned  that  the 
price  first  established  was  76  cents  in  ad- 
vance of  the  then  market  price,  and  that 
there  was  afterwards  a  still  further  advance. 
The  defendants  gtLve  evidence  tend  in  e  to 
«how  (and  of  this  there  was  no  contradiction) 
that  before  and  at  the  time  of  the  organiza- 
tion of  the  exchange  the  excessive  competi- 
tion between  the  dealers  in  coal  in  Lockport 
had  reduced  the  price  below  the  actual  cost 
of  the  coal  and  the  expense  of  handling,  and 
that  the  business  was  carried  on  at  a  loss. 
It  was  not  shown  that  the  prices  of  coal,  fixed 
from  time  to  time  by  the  exchange,  were  ex- 
cessive or  oppressive,  or  were  more  than  suf- 
ficient to  afford  a  fair  remuneration  to  the 
dealers.  The  trial  judge  submitted  the  case 
>to  the  jury  upon  the  proposition  that  if  the 
defendants  entered  into  the  organization 
agreement  for  the  purpose  of  controlling  the 
price  of  coal,  and  managing  the  business  of 
the  sale  of  coal,  so  as  to  prevent  competition 
in  price  between  the  members  of  the  ex- 
change, the  agreement  was  Illegal,  and  that 
if  the  jury  found  that  this  was  their  intent, 
and  that  the  price  of  coal  was  raised  in  pur- 
-suanoe  of  the  agreement  to  effect  its  object, 
the  crime  of  conspi racy  was  estabi  i  shed.  The 
correctness  of  this  proposition  is  the  main 
question  in  the  case. 

If  the  confederacy  into  which  the  defend- 
ants entered  was  an  act  "injurious  to  trade 
or  comnaeroe,"  irrespective  of  its  results  in 


the  particular  case,  then  there  Is  no  diflSculty 
in  maintaining  tbe  conviction.  If  a  combi- 
nation between  independent  dealers,  to  pre- 
vent competition  between  themselves  in  the 
sale  of  an  article  of  prime  necessity,  is,  in 
tbe  contemplation  of  the  law,  an  act  inimical 
to  trade  or  commerce,  whatever  may  be  done 
under  and  in  pursuance  of  it,  and  although 
the  object  of  the  combination  is  merely  the 
due  protection  of  the  parties  to  it  against 
ruinous  rivalry,  and  no  attempt  Is  made  to 
chkrge  undue  or  excessive  prices,  then  the 
indictment  was  sustained  by  proof.  On  the 
other  hand,  if  the  validity  ana  legality  of  an 
agreement  having  for  its  object  the  preven- 
tion of  competition  between  dealers  in  the 
same  commoriity  depend  upon  what  may  be 
done  under  the  agreement,  and  it  is  to  be 
adjudged  valid  or  invalid  according  to  the 
fact  wnether  it  is  made  the  means  for' raising 
the  price  of  a  commodity  beyond  its  normal 
and  reasonable  value,  then  it  would  be  dif- 
ficult to  sustain  this  conviction,  for  it  af- 
firmatively appears  that  the  price  fixed  for 
coal  by  the  exchange  did  not  exceed  what 
would  afford  a  reasonable  profit  to  the  deal- 
ers. It  was  said  by  Parker,  C%.  »/.  (/x?rd 
Macclesfield),  in  his  celebrated  judgment  in 
Mitchel  V.  Reynolds,  1  P.  Wms.  181,  which 
was  the  case  of  a  bond  taken  from  the  de- 
fendant on  tbe  sale  by  him  to  the  plaintiff  of 
the  lease  of  a  bake  house,  claimed  to  be  void 
as  in  restraint  of  trade :  **  In  all  restraints  of 
trade,  where  nothing  more  appears,  the  law 
presumes  them  baa.  But  if  the  circum- 
stances are  set  forth  that  presumption  is  ex- 
cluded and  the  court  is  to  judge  of  these 
circumstances,  and  to  determine  accoidingly ; 
and  if,  upon  them,  it  appears  to  be  a  just  and 
honest  contract,  it  ought  to  be  maintained." 
If  this  agreement,  and  what  was  done  under 
it,  is  to  be  judged  as  an  isolated  transaction 
and  its  rightfulness  is  to  be  determined  alone 
upon  the  i>articular  circumstances,  whether 
it  did  or  did  not  produce  an  injury  to  tiade, 
we  might  well  hesitate.  The  obtaining  by 
dealers  of  a  fair  and  reasonable  price  for 
what  they  sell  does  not  seem  to  contravene 

Sublic  policv,  or  to  work  an  injury  to  in- 
ividuais.  On  the  contrary,  the  general  in- 
terests are  promoted  by  activity  in  trade, 
which  cannot  permanently  exist  without  rea- 
sonable encouragement  to  those  engaged  in 
it.  Producers,  consumers,  and  laborers  are 
alike  benefited  by  healthful  conditions  of 
business.  But  the  question  here  does  not 
turn  on  the  point  whether  the  agreement  be- 
tween the  retail  dealers  in  coal  did.  as  mat- 
ter of  fact,  result  in  injury  to  the  public, 
or  to  the  community  in  Lockport.  The 
question  is.  Was  the  agreement  one,  in  view 
of  what  might  have  b^n  done  under  it,  and 
the  fact  that  it  was  an  agreement,  the  effect 
of  which  was  to  prevent  competition  among 
the  coal  dealers,  upon  which  the  law  affixes 
the  brand  of  oonaemnation,  and  which  it 
will  not  permit?  It  has  hitherto  been  an  ac- 
cepted maxim  in  political  economy  that 
**'  competition  is  the  1  ife  of  trade.  ^  The  courts 
have  acted  upon  and  adopted  this  maxim  in 
passing  upon  the  validity  of  agreements,  the 
design  of  which  was  to  prevent  competition 
in  trade,  and  have  held  such  agreements  to 
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be  invalid.  It  is  to  be  noticed  tbat  the  or- 
ffanization  of  the  ''exchange'*  was  of  the  most 
xoimal  character.  The  articles  bound  all 
who  became  members  to  conform  to  the  reg- 
ulations. The  observance  of  such  regulations 
by  the  members  was  enforced  by  penalties 
and  forfeitures.  A  member  accused  by  the 
secretary  of  having  violated  any  provision 
of  the  constitution  or  by-laws  was  required 
to  purge  himself  by  affidavit,  although  evi- 
dence to  sustain  the  charge  tihould  l£  lack- 
ing. The  shippers  of  coal  were  to  be  noti- 
fied, in  case  of  persistent  default  by  the 
member,  that  ''he  is  not  entitled  to  the  priv- 
ileges of  membership  in  the  exchange.  **  No 
member  was  permitted  to  sell  coal  at  less 
than  the  price  fixed  by  the  exchange.  The 
organization  was  a  carefully  devised  scheme 
to  prevent  competition  in  the  price  of  coal 
amon^  the  retail  dealers,  and  the  moral  and 
material  power  of  the  combination  afforded 
a  reasonable  guaranty  that  others  would  not 
engage  in  the  business  in  Locitport  except  in 
conformity  with  the  rules  of  the  exchange. 
The  cases  of  Hooker  v.  Vandewater,  4  Demo, 
849,  47  Am.  Dec.  268,  and  Stanton  v.  Allen, 
6  Denio,  484,  49  Am.  Dec.  282,  are,  we  think, 
decisive  authorities  in  support  of  the  judg- 
ment in  this  case.  They  were  cases  of  com- 
binations between  transportation  lines  on  the 
canals  to  maintain  rates  for  the  carriage  of 
goods  and  passengers,  and  the  court,  in  those 
cases,  held  that  the  agreements  were  void,  on 
the  ground  that  they  were  airreements  to  pre- 
vent competition ;  and  the  doctrine  was  af- 
firmed that  agreements  having  that  purpose, 
made  between  independent  lines  of  transpor- 
tation, were,  in  law,  agreements  injurious 
to  trade.  In  those  cases  it  was  not  shown 
that  the  rates  fixed  were  excessive.  In  the 
case  in  5  Denio,  the  judge  delivering  the 
opinion  referred  to  the  effect  of  the  agreement 
upon  the  public  revenue  from  the  canals. 
This  was  an  added  circumstance,  tending  to 
show  the  injury  which  might  result  from 
agreements  to  raise  prices  or  prevent  compe- 
tition. See  also.  People  v.  Fisher,  14  Wend. 
10,  28  Am.  Dec.  501 ;  Amot  v.  Pittston  dh 
E.  Coal  Go,  68  N.  Y.  568,  23  Am.  Rep.  190. 
The  gravamen  of  the  offense  of  conspiracy 
is  the  combination.  Agreements  to  prevent 
competition  in  trade  are,  in  contemplation  of 
law,  injurious  to  trade,  because  they  are 
liable  to  be  injuriously  used.  The  present 
case  may  be  used  as  an  illustration.  The 
price  of  coal  now  fixed  bv  the  exchange  may 
De  reasonable,  in  view  of  the  interests  both 
of  dealers  and  consumers,  but  the  organiza- 
tion mav  not  always  be  guided  by  the  prin- 
ciple 01  absolute  justice.  There  are  some 
limitations  in  the  constitution  of  the  ex- 
change, but  these  may  be  changed,  and  the 
frice  of  coal  may  be  unreasonably  advanced, 
t  is  manifest  that  the  exchange  is  acting  in 
sympathy  with  the  producers  and  shippers 
of  coal.  Some  of  the  shippers  were  present 
when   the   plan  of   organization    was  oon- 
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sidered,  and  it  was  indicated  on  the  trial  that, 
the  producers  had  a  similar  organization  be- 
tween themselves.  If  agreements  and  com- 
binations to  prevent  competition  in  prices- 
are,  or  may  be,  hurtful  to  trade,  the  only- 
sure  remedy  is  to  prohibit  all  agreements  of 
that  character.  If  the  validitv  of  such  an* 
agreement  was  made  to  depend  upon  actual 
proof  of  public  prejudice  or  injury,  it  would 
be  very  difficult,  in  any  case,  to  establish  tlie 
invalidity,  althouf^h  the  moral  evidence 
might  be  very  convincing.  We  are  of  opin- 
ion that  the  principle  upon  which  the  case 
was  submitted  to  the  jury  is  sanctioned  hj 
the  decisions  in  this  state,  and  that  the  jury 
were  properly  instructed  that,  if  the  purpose 
of  the  agreement  was  to  prevent  competition 
in  the  price  of  coal  between  the  retail  deal- 
ers, it  was  illegal,  and  justified  the  convic- 
tion of  the  defendants. 

There  is  a  single  remaining  question.  Th& 
trial  jud^e  was  requested  by  the  defendants' 
counsel,  in  substance,  to  charge  that  the  overt 
act  required  to  be  proved  to  sustain  a  con- 
viction for  conspiracy  must  be  one  which, 
might  injuriouslv  affect  the  public,  and  that 
the  act  of  the  de^ndants  in  raising  the  price 
of  coal  was,  of  itself,  not  such  an  overt  act 
as  was  required.  The  request  was,  we  think, 
properly  refused.  The  offense  of  conspiracy 
was  complete  at  common  law  on  proof  of  the 
unlawful  agreement.  It  was  not  necessary  to 
allege  or  prove  any  overt  act  in  pursuance  of 
the  agreement.  8  Chitty,  Crim.  L.  1142; 
0'  ConneU  v.  Beg.  11  Clark  &  F.  155.  In  this 
state  this  rule  of  the  common  law  was 
changed  by  the  Revised  Statutes ;  and,  with 
certain  exceptions,  it  was  provided  that  no 
agreement  should  be  deemed  a  conspiracy 
"unless  some  act  beside  such  agreement  lie 
done  to  effect  the  object  thereof  by  one  or 
more  of  the  parties  to  such  agreement."  2 
Rev.  Stat.  p.  692,  g  10.  Anii  this  principle 
was  re-enacted  in  the  Penal  Code,  §  171. 
The  object  of  the  statute  was  to  require  some- 
thing more  than  a  mere  agreement  to  consti- 
tute a  criminal  conspiracy.  There  must  be 
some  act  in  pursuance  thereof,  and  done  to 
effect  its  object,  before  the  crime  was  con- 
summated. A  mere  agreement,  followed  by 
no  act,  is  insufficient.  The  overt  act  charged 
in  the  indictment,  and  proved,  was  the  rais- 
ing of  the  price  of  coal.  The  raising  of  the- 
price  of  coal  by  a  dealer,  unconnected  with 
any  conspiracy,  is  not  unlawful ;  but  if  there 
is  a  conspiracy  to  regulate  the  price,  and  that 
conspiracy  is  unlawful,  then  raising  the  price 
is  an  act  done  to  effect  its  object,  wnether  the 
price  fixed  is  reasonable  or  excessive.  The 
object  of  the  statute  is  accomplished  when  it 
is  shown  that  the  parties  have  proceeded  to 
act  upon  the  agreement,  and  done  anvthing 
towaras  effecting  its  object.  We  think  there- 
is  no  error  in  the  record,  and  the  eonvieUon-. 
ihotUd  therefore  be  afflrmed. 

All  concur. 
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Frederick  MEAD 

Hugh  STIRLING. 
(flS  Oonn.  680.) 

1  •  The  remedies  afforded  by  the  ConsU- 
tutioii*  laws*  and  refl^nlatioiis  of  the 
order  nmst  be  ezfaaiisted  before  a  wor- 
Bhipful  master  and  preeldloff  officer  of  a  local 
lodge  of  anoleot,  free,  and  accei>ted  masoos  oan 
Invoke  the  aid  of  the  ooarts  against  the  grand 
master  of  the  grand  lodge  of  the  state  to  prevent 
suspension. 

£•  Wrong^fhl  acts  Ibr  the  prevention  of 
which  injunctions  will  m  (granted  are 
those  wfaicn  affect  property  or  Its  healthful  and 
beneficial  use,  and  neyer  those  which  affect  repu- 
tation merely. 

8.   An  allesration  of  irreparable  iiidnry» 

•without  stating  the  facts  on  which  It  is  based,  is 
not  sufficient  for  an  Injunction. 

4*  An  allemtioift  of  irreparable  iBjory 
to  flnancul  eredit»  without  stathig  that 
plaintiff  has  any  credit,  or  needs  any  credit,  or  is 
engaged  in  any  occupation  In  connection  with 
which  credit  would  be  oonyenlent^  Is  insufficient 
to  obtain  an  injunction. 

6.  The  fltct  that  aperson  cannot  be  re- 
instated in  his  oftfce  in  the  masonic  order 
by  reversal  of  a  Judgment  of  suspension  until 
after  the  term  of  his  office  has  expired  is  not 
ground  for  an  injunction  against  the  suspension, 
the  office  not  being  one  of  profit. 

6.  The  fact  that  the  irrand  master  of  a 
lodge*  who  is  to  try  Qie  qnestionlof  mis- 
representation as  ground  lor  the  suspension 
of  a  worshipful  master  of  a  local  lodge,  is  also  the 
oomplalnant,  is  not  sufficient  ground  for  an  in- 
Janotlon  from  the  courts  to  prevent  the  exercise 
€f  such  quasi  Judicial  authority. 

(November  Term,  1802.) 

ON  DEMURRER  to  an  application  for  an  in- 
junction to  restrain  defendant  from  sus- 
pending petitioner  from  his  office  as  worship- 
ful master  of  a  masonic  lodge.  Demurrer  mm- 
iained^ 

The  facts  are  stated  in  the  opinion. 

Jie$gr$.  L.  Warner  and  J.  B.  Hnrlbntt 
for  plaintiff. 

Messrs.  M.  W.  Seymonr  and  O.  W. 
Wheeler  for  defendant. 

Perry*  J,,  deliyered  the  opinion  of  the 
court: 

The  complaint  herein  alleges,  in  substance, 
that  the  plaintiff  is  worshipful  master  and 
presiding  officer  of  a  local  lod^e  of  ancient 
free  and  accepted  masons,  to  which  office  he 
was  elected  on  an  undesignated  day  in  De- 
cember, 1891,  for  the  tenn  of  one  year  there- 
after, and  until  his  successor  should  be 
choeen.  That  said  office  is  one  ''of  honor 
and  position  in  the  lodge  and  in  the  order 
generally  outside  of  the  lodffe.**  That  the 
defendant  is  grand  master  of  the  Qrand  Lodge 


of  Masons  of  Connecticut,  within  the  Juris- 
diction of  which  said  local  lodge  is.  That 
the  plaintiff,  at  a  communication  of  his 
lodge,  truthfully  and  fairly  stated  to  its 
members  the  substance  of  a  certain  important 
conversation  relative  to  their  order  which  he 
had  theretofore  held  with  the  defendant,  and 
received  and  submitted  for  their  considera- 
tion, as  he  believed  he  was  bound  to  do,  cer- 
tain resolutions,  with  preambles,  which  were 
thereupon  offered.  That  on  the  day  of  the 
date  of  the  complaint,  between  the  hours  of 
11  and  12  o*clock  in  the  forenoon,  the  plain- 
tiff received  a  summons  from  the  defendant, 
acting  as  grand  master,  to  appear  before  him 
on  the  next  day  at  10  o'clock  in  the  forenoon, 
to  show  cause  why  he  should  not  be  sus- 
pended from  his  said  office  **  for  having  made 
the  statement  and  receiving  said  resolutions, 
charging  said  statement  to  be  a  willful  mis- 
representation of  said  conversation."  That 
the  defendant  proposes  to  himself  determine 
the  question  of  veracity  between  them,  and 
^'to  judge  the  plaintiff  upon  such  finding, 
and  suspend  him  from  his  said  office;  m 
other  words,  to  act  as  pudge  in  his  own  cause, 
and  further  the  carr^^ing  out"  of  an  ulterior 
point  which  he  had  in  view.  That,  in  mak- 
ing the  statement  complained  of,  the  plain- 
tiff violated  no  masonic  obligation  or  pledge 
or  any  rule  of  gentlemanly  and  proper  con- 
duct or  intercourse.  That  the  defendant  has 
no  authority  by  any  masonic  law,  constitu- 
tion, or  by-law  of  the  grand  lodge  to  try  and 
depose  the  plaintiff  from  his  said  office  of 
honor  and  trust.  That  by  masonic  rules  and 
law  the  plaintiff  is  entitled  to  a  trial  before 
an  unbiased  tribunal  of  his  peers,  upon  tes- 
timony of  competent  witnesses,  and  upon 
charges  properly  preferred.  That  no  charges 
have  been  preferred  against  the  plaintiff  or 
served  upon  him,  as  masonic  law  and  rules 
require.  That  until  charges  have  been  pre- 
ferred, the  defendant,  neither  as  grand  master 
nor  in  any  other  capacity,  has  jurisdiction 
or  authority  to  suspend  the  plaintiff  as  he 
threatens  to  do.  That  the  plaintiff  has  no 
remedy  except  by  Injunction  from  a  court  of 
equity.    That  the  only  redress  which  the 

Slaintlff  would  have  from  a  decision  of  the 
efendant,  acting  in  his  capacity  of  grand 
master,  would  be  by  an  appeal,  through  him, 
to  the  Grand  Lodge  of  Connecticut,  over 
which  he  presides,  which  "would  not,  by 
reason  of  the  bias  and  determined  disposition 
of  the  defendant  to  accomplish  his  purpose, 
have  before  it,  to  give  the  plaintiff  thiit  fair 

gosition  before  his  fellows  in  his  order  that 
e  Is  entitled  to,  the  full  question  and  at- 
tendant circumstances  which  the  grand  mas- 
ter and  himself  propose  to  try,  but  simply 
the  decision  of  the  grand  master. "    That  the 

frand  lodge  does  not  meet  until  January, 
898,  after  the  plaintiff's  term  of  office  has 
expired ;  "so  that  no  order  of  reinstatement 
upon  an  overruling  of  the  decision  of  the 


HOTi.— The  above  is  a  somewhat  novel  applica- 
tion of  the  doctrine  of  exoludveness  of  the  reme- 
dfet  afforded  by  voluntary  aswoiatlons. 
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Fbr  a  ooUeotion  of  oases  upon  this  subject  see 
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graod  master  can  be  made,  or  adequate  relief 
to  the  plaintiff  be  granted."  And  the  ap- 
prehenoed  damage  is  then  stated  as  follows : 
^  That  an  order  of  suspension  of  the  plaintiff 
by  the  defendant  would  disgrace  the  plain- 
tiff in  the  opinion  of  all  regular  masons, 
work  him  an  irreparable  injury  to  his  repu- 
tation, character,  and  business,  and  be  pub- 
lished in  masonic  circles,  and  otherwise  most 
extensively  circulated,  injuring  his  financial 
credit,  and  be  an  impeachment  of  yemcity." 
An  injunction  is  claimed  restraining  the  de- 
fendant from  hearing  and  determining  as  to 
the  guilt  of  the  plaintiff,  and  from  suspend- 
ing him  from  his  said  office.  It  will  be  ob- 
served that  no  specific  allegation  is  made  that 
a  grand  master  has  jurisdiction  to  suspend  a 
worshipful  master.  On  the  contrary,  the  op- 
posite would  seem  to  be  really  claimed  m 
the  complaint.  But  the  case  was  argued  by 
both  parties  upon  the  assumption  that  such 
jurisaiction  in  fact  existed,  and  as  if  it  had 
been  so  alleged.  The  questions  herein  will 
therefore  be  considered  as  if  it  afflrmatiyely 
appeared  that  the  defendant  had  jurisdiction 
oyer  the  subject-matter  in  dispute,  or,  in 
other  words,  that  he  had  authority  to  sus- 
pend the  plaintiff  for  a  sufficient  cause  prop- 
erly proved.  If  the  defendant  had  no  juris- 
diction in  the  premises  in  any  event,  then, 
of  course,  an  injunction  would  be  plainly 
unnecessary,  and  should  not  be  granted.  To 
this  complaint  the  defendant  demurs,  virtu- 
ally, on  three  grounds:  (1)  Because  the 
plaintiff  and  defendant  are  bound  to  conform 
to  the  constitution,  laws,  and  regulations  of 
the  order  to  which  they  both  Mlone;  and 
the  remedies  thereby  afforded,  as  inaicated 
in  the  complaint,  must  first  be  exhausted  be- 
fore recourse  can  be  had  to  this  tribunal.  (9) 
Because  no  property  rights  of  the  plaintiff 
are  alleged  to  be  threatened  by  the  defend- 
ant, and,  this  beinff  so,  the  first  ground  of 
demurrer  is  certainly  valid,  even  if  invalid 
otherwise.  (8)  Because  no  facts  showing 
such  irreparable  damage  as  would  warrant 
an  injunction  are  set  forth  in  the  complaint, 

AlUiough  the  circumstances  in  which  the 
civil  courts  can  be  called  upon  to  afford  re- 
lief where  property  rights  are  not  threatened 
must  be  rare  indeed,  still  it  seems  to  be  well 
settled  that,  if  any  such  in  fact  exist,  tiie 
remedies  within  the  order  must  first  have 
been  exhausted  before  other  relief  can  be  ob- 
tained. Accordingly,  inasmuch  as  the  plain- 
tiff expects  to  be  deprived  merely  of  **an 
office  of  honor  and  position"  in  his  order, 
with  which  no  pecuniary  emoluments  or 
property  benefits  are  alleged  to  be  connected, 
the  first  eround  of  demurrer  might  well  be 
disregarded,  and  the  second  considered  in 
its  place.  But  a  few  cases  decided  by  tri- 
bunals in  high  repute  hold  that  the  same  is 
true  even  where  property  rights  are  involved, 
and  that,  therefore,  the  first  ground  of  de- 
murrer is  well  taken  also,  if  the  first  be 
sound,  the  second  certainly  must  be,  and 
therefore  those  cases  will  be  briefly  consid- 
ered. 

Baoon,  in  his  work  on  Benefit  Societies  & 
Life  Insurance  (sec.  104,  top  of  page  127), 
says:  ** There  is  a  great  array  of  judicial 
authority  in  favor  of  the  proposition  that, 
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where  members  are  expelled  from  religiooa 
societies,  social  clubs,  benevolent  societiea^ 
and  other  voluntary  organizations  incorpo- 
rated or  unincorporated,  the  judicial  coiurti 
will  not  interfere  to  reinstate  them,  or  to  ro- 
vise  the  judgment  of  expulsion,  until  the 
expelled  member  has  exhausted  all  the  rem- 
edies available  to  him  within  the  organiza- 
tion itself,  by  appealing  to  a  higher  Judica- 
tory provided  by  the  rules  of  the  society,  or 
otherwise. "  The  same  rule  would  of  course 
apply  with  far  greater  force  to  a  case  of 
threatened  suspension  from  a  mere  office  in 
the  order,  and  therefore  authorities  sustain- 
ing the  proposition  just  quoted  will  control 
the  case  at  bar.  In  the  case  of  Lqftmd  v. 
Deems  (1880),  81  N.  T.  607,  it  was  sought 
to  dissolve  a  voluntary  charitable  associatioiif 
and  divide  its  assets,  on  the  ground  that  the 
misconduct  of  its  members  and  their  mutual 
bitterness  of  feeling  and  irreconcilable  hos- 
tility made  a  winding-up  of  its  affairs  and 
division  of  its  assets  necessary.  The  rules 
of  the  order  provided  for  the  trial  of  its  mem- 
bers for  misconduct,  and  in  that  connection 
for  appeals  from  one  tribunal'  to  another 
within  the  order.  These  remedies  have  not 
been  tried.  The  court  denied  the  applica- 
tion, and  said :  "As  the  members  wno  are 
claimed  by  the  plaintiffs  to  have  been  charge- 
able with  a  violation  of  the  rules  of  the  as- 
sociation were  not  called  upon  to  answer  so 
as  to  correct  the  evils  complained  of,  and  as 
the  power  to  remedy  the  same  was  ample  and 
complete,  the  plaintiffs  are  not  in  a  position 
to  seek  the  interposition  of  a  court  of  equity. 
.  .  .  Courts  should  not,  as  a  general  rule, 
interfere  with  the  contentions  and  quarrels 
of  voluntary  associations  so  long  as  the  gov- 
ernment is  fairly  and  honestly  administered, 
and  those  who  have  grievances  should  be  re- 
quired, in  the  first  instance,  to  resort  to  the 
remedies  for  redress  provided  bv  their  rules 
and  regulations.  This  had  not  been  done  in 
the  case  considered,  and  under  sudi  circum- 
stances no  action  lies.  None  of  the  authori- 
ties cited  by  the  plaintiff's  counsel  sustain 
the  position  that  Uie  remedy  is  at  law  or  in 
equity,  unless  there  is  well-grounded  cause 
for  complaint ;  and  even  then  an  opportunity 
should  be  given  to  correct  the  cause  of  com- 
plaint within  the  organization  where  it  can 
be  properly  done."  I  understand  this  to 
mean  that,  even  if  there  is  **  well-grounded 
cause  for  complaint"  on  account  of  the  meth- 
ods adopted  or  the  result  reached  by  the  first 
tribunal,  still  the  means  provided  by  th'9 
rules  of  the  oriranization  for  the  correction 
of  such  errors  must  first  be  pursued,  before 
recourse  can  be  had  to  the  courts  of  the  state. 
And  if  it  be  answered  that  the  complaint 
shows  that  an  appeal  from  the  threatened  ac- 
tion of  the  defendant  to  the  grand  lodge 
could  not  avail  the  plaintiff,  because  of  the 
defendant's  ''bias  and  determined  disposi- 
tion" to  be  unfair  to  the  end,  still  it  surely 
must  be  an  adequate  and  proper  reply  to  say 
that  the  demurrer  cannot  be  taken  to  admft 
that  such  a  court  of  appeals  is  unable  to  and 
will  not  rectify  anv  unfairness  of  the  defend- 
ant at  any  stage  of  the  case.  Its  disposition 
and  ability  to  do  so  will  be  presumed,  and, 
according   to  this  authority  must  first  be. 
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tested.  In  Bfvltneff  ▼.  Baehman  (1888),  81 
Han.  40,  the  plaintiff  sued  the  treasurer  of 
a  lodge  of  odd  fellows  to  recover  benefits, 
and  recovered  judgment  in  the  lower  court. 
The  general  term,  in  reversiog  this  judg- 
ment, says  (page  58)  :  "Again,  there  is 
another  very  important  question,  namely, 
whether  the  plaintiff  has  any  right  to  bring 
this  action  until  he  has  exhausted  all  reme- 
dies by  appeal  to  the  superior  authorities  of 
the  society.  ...  It  may  well  be  said 
that  the  contract,  whatever  it  may  be  on  the 
part  of  the  lodge,  includes  in  itself  a  pro- 
vision for  the  decision  by  the  appellate  tri- 
hunala  of  the  society  of  the  matter  in  dis- 
pute ;  and  therefore'  it  ms,j  be  argued  that 
not  until  these  appellate  tribunals^have  de- 
cided against  the  plaintiff  can  he  say  that 
he  has  been  injured.  .  .  .  Without  dis- 
cussing the  question  whether  or  not  the  de- 
cision of  the  highest  appellate  tribunals  of 
the  societv  is  conclusive,  we  are  of  the  opin- 
ion that  the  contract  into  which  the  plaintiff 
entered  requires  him  first  to  seek  redress 
within  the  societv  itself  by  carrying  the 
question  to  the  highest  tribunal,  for  it  is 
evident  that  every  part  of  the  constitution 
and  lawful  bv-laws  enter  into  his  contract, 
and  are  to  be  considered  therewith."  It 
diould  be  noticed  that  the  rules  of  the  order 
in  this  case,  as  stated  and  referred  to  in  the 
report,  do  not  require  dissatisfied  members 
to  appeal.  They  only  provide  for  and  per- 
mit appeals,  which  the  case,  in  common  with 
others,  treats  as  equivalent  to  a  requirement. 
In  (Hiver  v.  Hopkins  (1887),  144  Mass.  175, 
the  plaintiffs,  as  members  of  a  subordinate 
council  of  the  Order  of  United  American 
Mechanics,  sued  the  defendants  in  equity,  as 
officers  of  the  state  council,  to  recover  pos- 
session of  certain  property  formerly  belong- 
ing to  the  subordinate  council,  which  had 
be<*n  appropriated  by  Uie  state  council  after 
a  decree,  by  annulling  the  charter  of  the  sub- 
ordinate council,  which  decree  was  claimed 
to  be  illegal.  An  appeal  from  this  decree  of 
the  state  council  was  allowed  by  the  rules 
of  the  order  to  the  national  council,  but  no 
appeal  had  been  taken.  The  court  says: 
**  Until  the  plaintiffs  have  exliausted  the  rem- 
edies prescribed  in  the  constitution  and  laws 
of  the  national  council,  this  bill  in  equity 
cannot  be  maintained.  .  .  .  We  are  of 
opinion  that  the  judgment  of  this  court  can- 
not be  invoked  by  the  plaintiffs  until  they 
have  first  sought  the  relief  for  which*  they 
pray  from  the  tribunal  provided  by  the  as- 
sociation to  try  and  determine  questions  of 
this  nature."  The  case  of  Chamberlain  v. 
Lincoln  (1880) ,  129  Muss.  70,  is  an  action  of 
the  same  general  character  as  Uie  above,  re- 
lates to  property  rights,  and  is  similarly 
decided.  In  McAUes  v.  JSuprems  Sitting  Or- 
der of  The  Iron  Hall  (Pa.  1888),  18  Atl.  Rep. 
755,  a  member  of  the  defendant  order  sued 
it  for  benefits  without  first  exhausting  the 
remedies  provided  by  the  rules  of  the  order 
in  that  connection.  The  court  says:  **We 
have  often  held  that  a  member  of  a  benefi- 
cial society  must  resort  for  the  correction  of 
an  alleged  wrong  to  the  tribunals  of  his  or- 
der, ana  that  the  judgment  of  such  tribunals, 
when  resulting  fairly  from  the  application 


of  the  rales  of  the  society,  is  final  and  con- 
clusive." This,  of  course,  means  that  the 
society  remedies  must  be  pursued  to  their 
very  end  first,  and  that  ultimate  unfnirnes» 
alone  can  be  remedied  by  outside  tribunals. 
In  a  dissenting  opinion  in  a  similar  case  in 
the  same  court,  Mr.  Justice  Green  and  an  as- 
sociate say  (agreeing  in  this  particular  with 
the  majority  of  the  court)  that  ''it  is,  of 
course,  the  duty  of  the  members  to  exhaust 
the  remedies  afforded  by  the  constitution  and 
by-laws  of  his  order  or  association  before  re- 
sorting to  the  courts."  Sperry's  App.  116 
Pa.  891.  Actions  brought  by  a  shareholder 
against  the  officers  of  his  corporation  are  in 
important  respects  akin  to  the  cases  under 
consideration,  and  in  such  actions  it  is  held 
that  he  *'must  show  to  the  satisfaction  of  the 
court  that  he  has  exhausted  all  the  means 
within  his  reach  to  obtain  within  the  c^ir- 
I>oration  itself  the  redress  of  his  grievances  or 
action  in  conformity  to  his  wishes."  Hawe$ 
V.  Oakland  (1881),  104  U.  8.  450,  86  L.  ed. 
837. 

It  oueht  to  be  added  to  what  has  already 
been  said  that  respectable  adjudications  exist 
wherein  it  appears  to  be  held  that,  even  when 

Property  rights  are  involved,  the  ultimate 
ecision  of  the  tribunals  of  the  order  having 
jurisdiction  not  only  must  be  sought,  but, 
when  obtained,  is  final  and  binding  upon  the 
party,  even  if  ''not  in  accordance  with  its 
by-laws,  or  for  causes  that  had  no  foundation 
in  fact. "  Schmidt  v.  Abraham  lAneoln  Lodge 
(1886),  84  Ky.  490:  HaU  v.  Supreme  Lodge 
K.  of  H.  (1885),  24  Fed.  Rep.  460. 

The  cases  above  cited,  together  with  many 
others  in  them  referred  to.  are  usually  quoted 
as  precedents  for  the  doctrine  that  all  reme- 
dies within  the  order  must  he  first  exhausted, 
even  if  propertv  rights  are  involved.  If 
they  are  good  law,  the  first  ground  of  de- 
murrer is,  of  course,  well  taken.  But  al- 
though  of  great,  and  possibly  of  controlling, 
weight,  they  are  not  everywhere  followed. 
The  doctrine,  however,  that,  where  property 
rights  are  not  threatened,  the  remedies  with- 
in~  the  order  must  first  be  exhausted,  seems 
to  be  universally  accepted  (as  has  been  al- 
ready stated) ,  which  would  make  the  second 
ground  of  demurrer  unquestionably  effective. 
No  decision  to  the  contrary  was  referred  to 
by  the  plaintiff.  A  leading  case  in  which 
the  doctrine  of  the  cases  hereinbefore  cited 
is  questioned,  but  the  rule  relied  upon  in 
the  second  ground  of  demurrer  conceded,  is 
Bauer  v.  Samson  Lodge,  K.  of  P.  (1885),  lOa 
Ind.  262,  in  which  the  plaintiff  sued  for  ben- 
efits. The  defendant  claimed  that  he  should 
have  first  proceeded  through  its  committee 
on  appeal  and  grievances,  which  had  iuris- 
diction  to  grant  him  the  relief  asked  for. 
The  court  says :  '*The  reasonable  rule  is  that 
such  an  organization  may  provide  methods 
for  redressing  grievances  and  deciding  con- 
troversies, and  may  compel  members  to  resort 
to  the  prescribed  methoo  of  procedure  before 
invoking  the  power  of  the  courts,  but  that  it 
may  not  entirely  prohibit  members  from  su- 
ing to  recover  benefits  aceruin^  to  them  un- 
der the  bv-laws  of  the  organization.  Men 
voluntarily  enter  such  organizations,  and,  in 
becoming  members,  subscribed  to  their  laws ; 
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and,  if  these  laws  make  provision  for  trying 
controversies,  the  member  aggrieved  must 
pursue  the  course  prescribed  before  resorting 
to  the  courts  to  enforce  his  claims.  There  is 
no  valid  reason  why  he  should  not  be  com- 

S el  led  to  do  what  he  has  agreed,  and  the 
armony  and  efficiency  of  such  organizations 
req^uire  that  all  measures  provided  and  re- 
quired by  their  by-laws  should  be  exhausted 
before  appealing  to  the  courts  to  settle  the 
controversy.  .  .  .  Claims  for  money  due 
by  virtue  of  an  agreement  are  unlike  mere 
niatters  of  discipline,  or  questions  of  doctrine 
or  of  policy,  and  are  not  governed  by  the 
same  rules.  .  .  .  One  who  asserts  a  claim 
to  money  due  upon  a  contract  occupies  an 
essentially  different  position  from  one  who 
presents  a  q^uestion  of  discipline  or  of  policy, 
or  of  doctrine  of  the  order  or  fraternity  to 
which  he  belongs.  All  the  decisions,  from 
flist  to  last,  recognize  a  broad  distinction  be- 
tween the  two  classes  of  cases,  and  the  one 
before  us  belongs  to  a  class  where  property 
rights  are  involved,  and  is  a  member  of  a 
class  cognizable  by  the  courts."  The  case 
of  People  V.  Board  qf  Trade  (1875),  80  111. 
184,  a  leading  case  in  that  state,  seems  to 
hold,  not  only  that,  unless  property  rights 
are  involved,  the  plaintiff  must  pursue  his 
remedy  within  the  order  first,  but  also  that 
he  is  confined  to  that.  The  question  under 
consideration  does  not  appear  to  have  been 
decided  in  our  own  state.  The  general  sub- 
ject was  incidentally  referred  to  in  Connolly 
y.  Masonic  Mut.  Ben,  Auo.,  58  Conn.  557, 
"9  L.  R.  A.  428.  but  none  of  the  expressions 
therein  used  contravene  the  position  taken  in 
4he  second  ground  of  demurrer. 

To  briefly  recapitulate,  then,  we  have  a 
't»se  in  which  it  is  alleged  that  a  superior 
oflScer  in  the  order  of  Masons,  having  juris- 
diction over  the  subject  of  the  removal  of 
inferior  officers,  proposes  to  remove  such  an 
inferior  officer  in  an  irregular  way,  and  after 
a  partial  trial,  from  which  order' of  removal 
an  appeal  lies,  by  the  rules  of  the  order,  to 
a  superior  tribunal,  and  to  prevent  which 
primary  removal  an  injunction  is  sought. 
Upon  authority  and  upbn  reason  it  would 
seem  both  necessary  and  eminently  proper 
that  the  plaintiff  should  emerge  into  the  do- 
main of  the  state  courts,  if  at  all,  from  the 
confines  of  this  order,  and  not  per  saltum 
from  its  midst.  The  diligence  with  which 
he  searches  in  his  complaint  after  the  darkest 

{»ossible  coloi^  in  which  to  paint  his  impend- 
ne  future  would  seem  to  indicate  that  in  all 
ordinary  cases  he  himself  conceives  such  to 
be  the  rule,  but  believes  that  the  peculiar 
hardships  of  his  case  justify  an  exception. 
Right  here  the  third  ground  of  demurrer 
takes  issue  with  him.  The  authorities  which 
lay  down  the  rule  above  proved  do  not  exempt 
cases  of  exceptional  hardship  from  it.  If 
such  an  exception  should  be  made,  the  de- 
fendant claims  that  this  is  not  such  a  case, 
and,  further,  that,  to  justify  the  extraordi- 
nary remcd^  prayed  for  herein,  a  case  of 
threatened  irreparable  injury  must  be  al- 
leged, whatever  the  rule  in  other  cases  may 
be.  While  it  is  difficult  to  understand  how 
the  plaintiff  can  possibly  know  what  the 
grand  master  will  eventually  do,  and  while 
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it  is  impossible  to  believe  that  the  grand 
lodge  cannot  accord  to  him  a  fair  trial  upon 
appeal  if  it  wishes  so  to  do,  which  wish  is 
not  denied,  still  certain  broad  and  definite 
assertions  are  made  in  that  connection,  whicli 
to  some  extent,  althoujrh  I  think  not  to  all, 
must  be  taken  to  be  admitted  pro  forma  by 
the  demurrer.  Even  then  the  defendant 
claims  that  a  case  of  "  great  and  irreparable 
mischief,  where  adequate  relief  cannot  be 
had  at  law"  (l^JiUtUisey  v.  Hartford,  P.  &  F, 
R,  Co,  28  Conn.  438),  is  not  made  out.  I  am 
also  of  that  opinion.  The  wrongful  acts  for 
the  prevention  of  which  injunctions  will  be 
granted  are  those  which  affect  property,  or 
Its  healthful  or  beneficial  use,  and  never  those 
which  affect  reputation  merely.  The  only 
allegations  of  an  apprehended  injury  to  prop- 
erty are  that  the  threatened  act  will  (1) 
**work  him  an  irreparable  injury  to  his 
.  .  .  business;"  and  (2)  "be  published 
in  masonic  circles,  and  otherwise  most  ex- 
tensively circulated,  injuring  his  financial 
credit."  As  to  the  first,  it  is  enough  to  say 
that  an  allegation  of  **  irreparable  injury"  is 
never  sufficient.  ""  It  is  well  establishea  that 
the  mere'  allegation  of  irreparable  injury 
will  not  suffice  to  warrant  an  injunction,  but 
the  facts  must  appear  on  which  the  allega- 
tion is  predicated,  in  order  that  the  court 
may  be  satisfied  as  to  the  nature  of  the  in- 
jury." High,  Inj.  §  34;  Carlide  v.  ateeen- 
eon,  8  Md.  Ch.  499 ;  Waldron  v.  Mareh,  5 
Cal.  119.  As  to  the  second,  it  should  be  re- 
marked at  the  outset  that  the  allegation  is 
argumentative,  and  not  direct,  and  ^^  merely 
argumentative  allegations  or  inferences  from 
the  facts  stated  will  not  suffice  to  meet  the 
req^uirements  of  the  rule."  High,  Inj.  §  84. 
It  IS  nowhere  alleged  that  the  plaintiff  has 
any  credit,  or  needs  any  credit,  or  is  engaged 
in  any  occupation  in  connection  with  which 
credit  would  be  even  convenient.  That  he 
has  in  fact  ample  credit  is  doubtless  true. 
It  simply  is  not  so  alleged,  and  therefore 
does  not  legally  so  appear.  Clearly,  such 
alleviations  of  apprehended  injury  are  in- 
sufficient to  bring  the  plaintiff  within  the 
familiar  rule  relative  to  injunctions,  or  to 
take  him  without  the  rule  first  above  con- 
sidered. If  it  be  SDught  to  infer  the  danger 
of  substantial  o^  exceptional  damage  from 
the  earlier  allegations  of  the  complaint,  it 
is  not  easy  to  see  how  the  publication  of  the 
exact  facts  could  possibly  injure  the  plain- 
tiff, or  why  a  garbled  or  untrue  statement 
of  them — the  probability  of  which  is  not  al- 
leged— might  not  be  adequately  offset  by  a 
counter  publication  of  the  truUi,  while  the 
knowledge  that  the  decree  of  suspension  had 
been  appealed  from  should,  and  doubtless 
would,  operate  to  suspend  the  judgment  of 
those  whose  conclusions  could  ever  be  of 
weight  or  work  an  injury.  The  fact  that  a 
Judgment  of  reversal  by  the  grand  lodge, 
owinff  to  lapse  of  time,  could  not  reinstate 
him  in  his  former  office,  affects  his  enjoy- 
ment of  that  office  only,  which  is  not  one  of 
profit. 

The  defendant,  in  his  argument,  claimed 
that  the  position  and  character,  from  acting 
in  which  he  was  sought  to  be  enjoined,  wae 
judicial,  or  at  least  quasi  judicial,  and  that 


«89S, 


Chicauo  &  Indiana  Coal  R.  Co.  ▼.  Hall. 


231 


injunctions  will  not  be  granted  to  restrain 
-one  so  acting.  This  aspect  of  the  matter  is 
not  presented  by  the  demurrer,  but  was  con- 
-flidered  by  the  plaintiff,  and  merits  notice. 
In  Oreggy.  MausaehtiMtti  Medical  Soe.  (1872), 
111  Mass.  185,  15  Am.  Rep.  24,  the  plaintiff 
sought  to  restrain  the  ofilcers  and  **  Board  of 
Trial"  of  the  defendant  society  from  trying 
:and  expelling  him  from  its  membership, 
whereby  pecuniary  injury  would  be  inflicted 
upon  him.  The  court,  in  the  course  of  its 
-opinion,  says:  ** Injunctions  issue  against 
parties,  and  not  against  courts.  And  the 
jurisdiction  in  this  respect  has  legal  limits 
which  apply  to  proceedings  in  all  courts  and 
tribunals.  The  general  principle  is  that  a 
^oourt  of  chancery  is  not  the  proper  tribunal 
to  correct  the  errors  and  irregularities  of  in- 
ferior tribunals,  and  that  in  ordinary  cases 
the  court  should  not  interfere.  .  .  *.  The 
plaintiffs  haye  cited  no  authority,  and  we 
naye  not  been  able  to  find  any,  which  ex- 
tends to  a  case  like  the  present,  where  the 
inferior  tribunal  has  jurisdiction  of  the  sub- 
ject-matter, and  the  object  of  the  bill  is  to 
OKTect  and  restrain  alleged  irregularities  in 


the  pleadings  and  procedure,  or  in  the  con- 
stitution of  the  body  of  triers.  In  this  re- 
spect a  court  of  chancery  has  no  more  power 
over  the  proceedings  of  a  court  of  special  and 
limited  jurisdiction  than  over  the  proceed- 
ings of  courts  of  general  jurisdiction.  They 
might  as  well  issue  an  injunction  to  restrain 
ana  correct  irregularities  that  are  alleged  to 
have  occurred  in  the  superior  court  .  .  . 
as  in  this  case.  **  This  case,  with  those  here- 
in cited  and  others  of  a  similar  character 
which  may  readily  be  found,  would  seem  to 
substantiate  the  defendant's  claim.  What- 
ever the  remedy  may  be,  it  does  not  seem  to 
be  by  injunction  against  the  trier.  If  it  be 
said  that  in  the  case  at  bar  the  complainant 
and  the  trier  appear  to  be  one  and  the  same 
person,  it  may  be  applied  that  such  must 
often  be  practically  the  case  in  contempt 
proceedings  in  our  state  courts,  where  it 
would  hardly  be  claimed  that  irregularities 
of  procedure  could  be  restrained  by  injunc- 
tion. 

The  demurrer  is  eustairud  and  the  foregoing 
reasons  therefor,  by  request  of  the  defendant 
are  ordered  on  file. 
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!•  A  railroad  company  Ibrmed  by  eon- 
flolidatioii  of  others*  one  of  vbloh  was 
organized  by  purchasers  of  a  railroad  on  fore- 


closure, is  bound  by  the  obh^ation  of  the  origi- 
nal company  to  pay  for  land  which  it  appropri- 
ated under  a  parol  license  and  agrei^ment  to 
pay  therefor. 

8«   A  Ucense    and    agioement    under 
which  land  is  laken   for  a  railroad* 

with  afirreement  to  pay  its  yaiue«  dispense  with 
the  writ  of  ad  quod  damnum,  allowed  by  Be  v.  Stat. 
1881.  S  3908,  even  if  this  remedy  would  other- 
wise be  exclusive. 


S(iyru.—LtabiUtv  of  a  eoneoUdated  railroad  com- 
jfony  for  the  debte  of  its  predecessor. 

A  consolidated  railroad  company  is  liable  on  an 
implied  asBumptioD,  for  the  debts  and  obiiffations 
4Uid  torts  of  the  constituent  companies.  £x)ui8- 
Tnie,N.  A.aEa  B.G0.  ▼.  Booey.SL.  B.  A.  485. 117 
Ind.  fiOl:  Paine  y.  Lake  Brie  ft  L.  B.  Co.  81  Ind.  283; 
Indianapolis,  a  ft  L.  B.  Go.  y.  .Jones,  29  Ind.  4SS,  96 
Am.  Deo.  634;  Columbus,  C  ft  I.  Cent.  B.  Co.  v. 
PoweU,  40  Ind.  87;  Chicago,  B.  I.  ft  P.  B.Co.  v.  Mof- 
lltt,  75  m.  &SM:  Coggln  v.  Central  B.  Co.  SS  Ga.  686; 
State  y.  Baltimore  ft  L.  B.  Co.  77  Md.  489. 

Other  cases  also  bold  that  the  consolidated  com- 
pany is  liable  for  the  obliiratlons  of  the  orlgrlnal 
-companies,  without  Rivingr  the  reasons  for  impos- 
tor such  liability.  Philadelphia  ▼.  Bidge  Ave. 
Pees.  B.  Co.  143  Pa.  444;  Boot  v.  Oil  Creek  ftAUe- 
Sheny  Biver  B.  Co.  81  Phlla.  Leir.  lot  140;  Lake 
Shore  ft  M.  8.  B.  Co.  r.  Hutchlns,  87  Ohio  St.  282. 

When)  there  was  a  transfer  by  one  to  the  other, 
and  a  creditor  claimed  a  consolidation  and  liability. 
It  was  held  that  the  first  was  dissolved,  and  that  a 
court  of  equity  would  consider  the  assets  as  a  trust 
fund,  to  be  followed  into  the  hands  of  a  purchaser 
If  he  was  not  bona  flde  for  a  good  consideration. 
Powell  V.  North  Missouri  B.  Co.  42  Mo.  68. 

And  under  an  act  authorizing  **  a  complete  or 
partial  union,  and  either  of  joint  or  separate  or 
^absolute,  or  limited  liabilities  to  third  parties,"  and 
the  union  made  no  provision  limiting  liabilities  to 
third  parties,  the  effect  would  be  that  the  new 
•eompany  assumed  all  the  liabilities  of  the  old. 

«L.  R  A. 


Cayley  y.  Cobourg  P.  ft  M.  B.  ft  Min.  Co.  14  Grant, 
Ch.  571. 

And  in  Cash  man  v.  Brownlee,  128  Ind.  266.  it  was 
stated  that  the  consolidated  company  assumes  all 
the  liabilities  of  the  original  companies;  but  this 
was  not  the  question  involved  in  that  case. 

And  a  part  of  a  statute  of  consolidation,  repeal- 
ing all  the  provisions  of  their  charters  not  included 
in  the  act,  which  charti^rs  imposed  a  liability  for 
care  of  streets,  was  held  invalid  as  not  embraced 
in  the  title  of  the  act  and  the  liability  of  the  former 
attached  to  the  new  company.  Bldae  Ave.  Pass. 
B.  Co.  V.  Philadelphia,  124  Pa.  219. 

A  railroad  employing  an  attorney  for  services  in 
relation  to  the  construction  of  the  connecting 
line,  built  with  a  view  to  consolidation  or  opera- 
tion by  the  former,  will  be  liable  for  the  same. 
St.  Louis  ft  S.  P.  B.  Co.  V.  Kirkpatrick  (Kan.)  Oct. 
7,1808. 

As  to  implied  liability,  see  also  Berry  v.  Kansas 
City,  Ft.  S.  ft  M.  B.  Co.  infra,  and  heading  ^Tiead- 
Ing  and  practice.** 

Although  a  purchaser  of  a  consolidated  road 
under  decretal  sale  takes  the  same  free  from  the 
conditions,  imposed  by  a  county  in  granting  aid  to 
one  of  the  companies,  that  trains  should  stop  at  a 
station,  the  new  company,  by  common  law  and 
statute,  is  bound  to  stop  sufficient  trains  to  do  tha 
business  required.  People  v.  Louisville  ft  N.  B. 
Co.  120  111.  48. 

These  cases  fully  sustain  the  doctrine  of  Uabilltr 
asserted  in  the  main  case. 


See  also  27  L.  R.  A.  369;  30  L.  R.   A.  823;  3o  L.  R.  A.  444;  44  L.  R.  A.  786. 
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S*  A  eommon-law  rsmedy  la  not  taken 
miwmy  bar  b,  statntiMry  remedy  for  the 

nme  rights  unlets  the  statute  expreasly  denies  it, 
or  Is  so  clearly  repugnant  to  the  exercise  of  ft  as 
to  imply  a  negative. 

4*   A  license  coupled  with  an  interest  is 
irreTocaUe. 

(September  22,  ISfB,) 

APPEAL  by  defendant  from  a ' jndgment  of 
the  Circuit  Court  for  Tippecanoe  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  compensation  for  land  taken  from 
plaintiff,  over  which  defendant's  road  was 
built.    A-firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  S.  H*  Spooner  and  W.  H.  Ly- 
ford*  for  appellant: 

This  case  was  a  common-law  action  for  dam- 
ages resulting  from  the  alleged  tortious  act  of 
the  defendant.  Unless  the  allegations  of  the 
complaint  establish  the  wrongdoing  of  appel- 
lant, this  action,  which  presupposes  a  wrong, 
cannot  be  maintained. 

Defendant's  predecessor  was  put  in  lawful 

Cession  of  appellee's  land,  unaer  an  express 
ise,  appellee    postponing   damages  until 
after  the  road  was  construct^. 

Could  plaintiff  revoke  a  license  granted  as 
this  was,  and  after  the  expenditure  of  large 
sums  of  money,  and  the  building  of  a  rail- 
road under  such  license?  If  he  could  not, 
then  the  license  was  a  continuing,  irrevocable, 
valid  authority  for  all  acts  done  by  the  original 
company  or  its  successors,  in  consonance  with 
that  licec  se.   Where  a  licensee  relying  upon  the 


grant,  has  with  the  knowledge  of  the  licensor 
expended  large  sums  of  money,  although  the- 
license  was  a  naked  parol  one,  it  cannot  be- 
revoked. 

Budianan  y.  Logansport,  C.  db  8,  W,  R.  Ch. 
71  Ind.  265;  Htller  y.  State,  89  Ind.  267;  Lane- 
V.  Miller,  27  Ind.  584;  OgU  y.  DiU.  55  Ind. 
180;    Snotoden  v.  WUas,  19  Ind.   10.  81  Am. 
Dec.  870;  Stephens  v.  Benson,  19  Ind.  867. 

Can  a  suit  be  maintained  that  is  predicated 
upon  a  wrong,  which  this  rule  says  under  the 
facts  of  this  case  cannot  exist?  We  say:  If 
there  was  a  contract  for  the  damages  which 
would  accrue  to  you  by  the  building  of  this 
road,  sue  on  the  contract;  or,  if  there  was  no 
contract,  then  proceed  under  the  ad  quod  dan^ 
num  statute,  and  have  your  damages  assessed 
in  the  way  provided  by  the  statute. 

StoweU  y.  Flagg^  11  Mass.  864;  Summp  y. 
Mulford,  5  Blackf.  202. 

The  consent  of  defendant  in  this  case  was  ae- 
effectiye  as  a  legislative  authority  would  have 
been,  and  is  as  perfect  a  protection  to  appel- 
lant as  though  it  had  taken  this  land  without 
prior  compensation  under  a  constitutional  stat- 
utory authority.  The  doing  of  what  the  law 
gives  one  the  right  to  do  cannot  be  Imputed  a»« 
a  tort 

mil  y.  Bov)en,  54  Ind.  208. 

If  the  theory  of  the  complaint  was  not  to  re- 
cover damages  for  tort,  but  was  for  the  recov- 
ery of  a  debt  created  by  an  agreement  between 
plaintiff  and  defendant,  then  under  the  well- 
settled  rules  of  law,  from  the  facts  alleged  in. 
the  complaint,  he  could  not  recover  against 
this  defendant.    The  agreement  for  the  pay- 


Assumption  of  UdbUity  hy  eontraeL 

A  oonsoUdated  railroad  company  aflsuminff  the 
debts  of  the  orlidnal  companies  is  liable  thereon 
for  damages  to  lands  caused  by  one  of  the  oon6tl1>- 
uent  companies.  Smith  v.  Los  Angeles  ft  P.  B.  Go. 
98  Gal.  2ia 

Or  for  labor  performed  for  a  prior  company. 
Western  U.  R.  Co.  v.  Smith,  75  111.  497. 

And  it  la  bound  by  an  aflrreement,  allowing  other 
roads  to  use  a  risrht  of  way.  Joy  v.  St  Louis,  1U8 
U.  B.  1,  84  L.  ed.  848. 

Where  the  contract  of  consolidation  provided 
that  the  new  company  shall  not  be  liable  but  that 
the  property  received  by  It  shall  be  liable  and  that 
the  original  companies  shall  continue  in  existence 
in  order  to  adjust  all  claims,  a  creditor  of  one  of 
the  orisrlnal  companies  must  reduce  his  clnlm  to 
a  liquidated  demand  before  he  can  enforce  such 
daim  against  the  consolidated  company.  Whip- 
ple V.  Union  Pac.  R.  Co.  28  Kan.  474. 

But  under  such  a  consolidation,  a  contract  for 
theezcbanfre  of  land,  entered  on  the  books  of  the 
constituent  company,  is  blading  on  the  new  com- 
pany. McAlplne  v.  Union  Pac.  R.  Co.  23  Fed.  Rep. 
168.  affirmed  Union  Pac.  R.  Go.  v.  McAlpine,  129  U. 
8.  806.  82  L.  ed.  678. 

And  this  consolidated  company  is  liable  in  equity 
for  the  debt  of  the  former  to  the  extent  of  assets 
received,  where  the  former  has  ceased  to  exist. 
Harrison  v.  Union  Pac.  R.  Go.  18  Fed.  Rep.  822; 
Harrison  v.  Arkaneas  Valley  R.  Co.  4  McGrary,  864. 

And  an  airreement  of  consolidation  that  the 
bonds  of  one  of  the  constituent  companies  shall  be 
**  protected**  gives  a  lien  good  against  all  persons 
except  subsequent  purcbasers  without  notice. 
Tysen  v.  Wabash  R.  Co.  15  Fed.  Rep.  768;  Compton 
v.  Wabash.  St.  L.  &  P.  R.  Co.  45  Ohio  St.  502. 

But  where  the  consolidated  company  bad  pre- 
viously purchased  a  ftancbise  and  roadbed  under  a 

98L.R.A. 


deed  of  trust,  assuming  only  liability  on  a  oonstroo* 
tlon  contract,  it  was  not  liable  for  other  debts* 
Houston  ft  T.  a  R.  Go.  V.  Slilriey,  64  Tex.  125. 

And  a  contract  made  by  the  former  Missouri  Fa- 
oiflc  Railroad  Company  to  use  PuUman  cars  on  it*- 
road  and  on  roads  controlled  by  it,  is  binding  on 
the  present  Miasouri  Padflo  Railroad  Company, 
only  as  to  all  roads  owned  or  controlled  at  the  time 
of  oonsolldatton.  Pullman  Palace  Oar  Go.  v.  Mis- 
souri Pac.  R.  Go.  115  U.  8. 587, 29  L.  ed.  489. 

A  creditor  of  one  of  the  constituent  companies' 
cannot  attach  a  debt  due  to  it,  where  his  claim  a<v 
crued  after  consolidation,  and  the  contract  of  con* 
solldatlon  bound  the  new  company  for  the  debts  of 
the  former  companies.  Bishop  ▼•  Bralnerd,  2S 
Conn.  289. 

Statutory  UabUity. 

Where  the  statute  of  oonsoUdatioo  preserves  the- 
rights  of  the  creditors  of  the  constituent  compa- 
nies, the  new  company  is  liable  for  the  debts  and 
torts  of  the  original  com  panics.  Warren  v.  Mobile 
&  M.  R.  Co.  49  Ala.  682;  New  Bedford  B.  Go.  v.  Old 
Colony  R.  Co.  120  Mass.  897. 

And  in  adding  to  the  liability  imposed  on  a  con- 
solidated company  by  Taylor*s  Kan.  Stat.,  par.  1268, 
such  comnany  is  liable  for  the  debts  and  torts  of 
the  old  companies  in  the  absence  of  stipulations  to 
the  contrary.  Berry  v.  Kansas  City,  Ft.  8.  ft  M.  R. 
Oo.  (Kan.)  Nov.  11, 189a 

And  a  successor  of  a  railroad  %«wnpany  cannot 
claim  the  benefits  of  (he  ads  of  succession  without 
also  being  subject  to  the  liabilities  imposed  by  the 
act  Montgomery  ft«W.  P.  R.  Co.  v.  Boring,  51  Ga. 
582. 

Bondholders  of  the  consolidated  company  are 
bound  by  an  unrecorded  contract  of  an  original 
company,  to  have  a  flag  station  and  allow  use  of 
land  to  grantor  of  right  of  way,  where  the  statuta- 


IdUL 


Chicago  ^  Ikdiana  Coal  R  Co.  ▼.  Haix. 


meot  of  damages  was  with  tbe  agents  of  tbia 
oompaoy's  predeoeasor,  and  this  compaDj  is 
Dot  liable  for  the  ordinary  debts  of  tbat  com- 
pany. 

LakB  Erie  db  W.  R,  Co,  ▼.  Oriffln,  ©2  Ind. 
487;  Oilman  y.  Sheboygan  d  V,  du  L.  B,  Co, 
87  Wis.  817;  Lake  Erie  dt  W,  R.  Co.  v,  Griffln, 

107  Ind.  471;  Indiana,  B,  db  W,  R,  Co,  v.  Al- 
len, 118  lod.  581:  Midland  B,  Co,  y.  Smith,  Id. 
288;  OampUU  v.  Indianapolis  db  V,  B,  Co, 
110  Ind.  490;  Cliicago  db  O,  8,  B.  Co.  v.  Jones, 

108  Ind.  886;  Bvehanan  ▼.  Logansport,  C.  db 
&  W,  B.  Co,  71Ind.  265;  2  Rorer,  Kailroada, 
g§  741.  750,  751. 

Appellee  bas  mistaken  bis  remedy,  assumine 
he  bas  a  cause  of  action  as  alleged,  and  sbould 
have  proceeded,  if  he  had  a  valid  claim,  by  the 
writ  of  ad  quod  damnum  as  provided  by  tbe 
statute. 

The  statutory  remedy  was  exclusive. 

Kimble  v.  WJiiU   Water  Valley  Canal  Co, 

1  Ind.  287;  ContceU  v.  Haqerstown  Canal  Co, 

2  Ind.  589;  Nvll  v.  WhiU  Water  Valley  Canal 
Co.  4  Ind.  485;  Lafayette  dt  L  R,  Co,  v.  Smith, 
8  Ind.  249;  lAtnston  v.  Junction  R,  Co,  7  Ind. 
599;  New  Aibany  dbS,  R.  Co.  v.  Connelly,  Id. 
82:  Fitttbvrgh,  Ft  W.^db  C,  R.  Co.  v.  fhnnney, 
97  Ind.  599;  Lake  Ene  db  W,  R.  Co.  v.  Kinaey, 
87  Ind.  514. 

Where  the  railroad  company,  without  tbe 
consent  of  the  owner,  taken  po^ossion  of  his 
real  estate,  the  owner  may  resort  to  any  or  all 
tbe  usual  remedies  known  to  law.  and  wbere 
the  owner  does  coDseot.  and  the  company  takes 
possession  uoder  bis  license,  be  cannot  avail 
himself  of  all  of  these  remedies;  and  if  tbis 


is  true,  then  be  must  be  restricted  to  some  one 
remedy.  The  remedy  provided  by  tbe  statute 
under  tbe  ad  quod  damnum  act  Is  ample,  and 
will  protect  to  tbe  fullest  extent  the  interests  of 
tbe  landowner.  This  beinff  true,  he  is  not 
remediless,  if  he  is  not  permitted  to  avail  him- 
self of  any  but  this  ample  and  sufficient  remedv. 

Louisville,  N.  A,  dt  C.  R.  Co.  v.  Beck,  lll^ 
Ind.  124;  Louisville,  N,  A.  db  C,  R.  Co.  v. 
Sdtweddle,  116  ind.  258;  Qmhnm  v.  Columbus 
db  L  Cent,  B  Co,  27  Ind.  260,  89  Am.  Dec. 
498;  Bravard  v.  dneinnati,  H.  db  1.  R.  Go, 
115  Ind.  1;  Lewis,  Em.  Dom.  §  607.  and  cases 
cited. 

Mr,  John  R.  CoAroth,  for  appellee: 

In  iMke  Erie  <S:  W,  B  Co.  v.  OHifln,  107 
Ind.  464.  the  court  said:  **In  such  case,  the 
appellant's  liabilitv  does  not  rest  upon  the 
judgment  against  the  old  corporation,  butunon 
tbe  principle  tbat,  having  adopted  and  ratified 
tbe  original  appropriatiou,  it  is  bound  in  equtiy 
andjrood  conscience  to  make  oompensatioo." 

"He  who  derives  the  advantage  ought  16 
sustain  the  burden." 

Broom.  Legal  Maxims,  706. 

The  original  compan^  bad  acquired,  by 
license,  the  right  to  build  its  road  upon  tbe 
land  in  question,  without  being  guilty  of  tres- 
pass, or  remitted  to  tbe  writ  of  ad  quod  dam- 
num; and  the  measure  of  damages  was  after- 
wards to  be  ascertained  by  agreement ;  and 
when  appellant  took  possession  of  appellee's 
land,  it  affirmed  tbe  agreement,  and,  inequity, 
made  itself  liable  to  pay  the  damac'es. 

Lake  Erie  db  W.  B  Co,  v.  Kiiuiey,  87  Ind. 
514;  Bloomfield  B.  Co.  v.  Oraee,  1 12  Ind.  128; 


oODSolidatlDg  preserves  all  the  lights  of  the  credit- 
on  of  the  oii^oai  oompaoles.  Mobile  &  M.  K.  Co. 
▼.  Ollmer,  86  Ala.  422. 

Tbe  New  York  Act  of  1809  saved  the  rights  of 
all  oredJtors  and  bondholders  of  any  oompany  eoo' 
braced  in  tbe  oonsolidatioo  authorized  by  the  act^ 
and  the  respective  status  of  each  separate  company 
as  respects  creditors  and  bondholders  was  unim- 
paired.   Vilas  V.  Paire.  106  N.  Y.  480. 

A  oonsolldated  railroad  company  is  personally 
liable  on  a  mortgaare  bond  and  coupon  of  the  for- 
mer company,  under  N.  Y.  Laws  1809,  chap.  917. 
liroTidhiir  tbat  the  right<t  of  all  creditors  and  liens 
apOQ  the  property  of  either  shall  be  preserved,  and 
all  debts  and  liabihties  Incurred  by  either  of  said 
oorporations,  except  mortgages  shall  attach  to  tbe 
new  one  as  If  It  had  Incurred  the  debt.  Polhemus 
▼.  FItchburg  B.  Go.  128  N.  Y.  602,  affirming  GO  Hun, 
807.  in  effect  overruling  Janes*  V.  Fitch  burg  B.  Co. 
S0Hun.3ia 

In  Miller  v.  Lancaster,  5  Gold  w.  614.  it  was  stated 
tbat  the  consolidation  of  companies  pursuant  to  an 
act  of  the  legislature  Imposing  liabihties  on  the 
new,  implies  as  between  the  corapanles  toe  accep- 
tance of  the  liabilities  as  declared  by  the  act.  But 
thin  was  not  the  question  involved  in  that  case. 

But  wbere  a  statute  protects  the  creditors  of  the 
old  company  in  consohdatlon,  the  creditor  having 
a  remedv  at  law,  cannot  sue  In  equity  to  enforce  a 
mere  leiral  right  Arbuckle  v.  Illinois  Midland  li> 
Oo.  81  IlL  429. 

In  Shaw  v.  Norfolk  County  B  Co..  16  Gray,  407.  It 
was  held  tbat  a  statute  providing  that  u  const Itn  en  t 
company  shall  not  be  released  from  liabilities  by 
consolidation,  and  providing  tbat  a  11  the  privllogcs. 
property,  and  liabilities  imposed  on  the  two  shall 
appertain  to  the  united  corporation  as  if  acquired 
nnder  an  original  charter,  does  not  require  tbe  as 
sumption  of  liabilities  Incurred  by  tbe  former  com- 
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panics,  but  confers  tbe  privileges  and  imposes  the 
obligations  of  all  railroad  companies  under  the 
general  law,  and  the  company  acquiring  tbe  fran- 
chise of  another,  subject  to  tbe  rights  of  its  credit- 
ors, might  also  purobase  tbe  outstanding  bonds 
and  hold  them  like  any  other  creditor,  or  pay  and 
discharge  them  to  reUeve  their  own  from  the  mort- 
gages. 

And  a  consolidated  company  is  not  liable  for  the 
debts  of  a  former  company  on  an  act  passed  after 
consolidation,  which  act  made  consolidated  com- 
panies liable  for  prior  debts  of  old  companies,  and 
wbere  tbe  company  creating  this  debt  bad  been 
sold  nnder  a  deed  of  tru^t  prior  to  consolidation. 
Hatcher  v.  Toledo,  W.  &  W.  B.  Co.  62  111.  477,  8  Am. 
By.  Rep.  406. 

As  to  statutory  liability,  see  ^'Licns  and  priori- 
ties." 

lAentt  and  priorities. 

A  prior  lien  against  an  original  company  Is  not 
lost  or  prejudiced  by  consolidation.    Hamlin    v«     w 
Jerrord,  72  Me.  63;  Rutten  y.  Union  Pac.  B.  Oo.  17      ^ 
Fed.  Rep.  480. 

And  this  is  so  where  tbe  consolidating  act  pre- 
served their  rights.  Spence  v.  Mobile  &  M.  B.  Co. 
79  Ala.  576. 

And  a  vendor^slienon  oneof  the  original  com- 
panies is  binding  on  the  property  of  the  company 
in  tbe  hands  of  the  consolidnted  company.  North 
Carolina  K.  Co.  v.  Drew.  8  Woods,  C.  C.  692. 

A  purchaser  of  land  at  Judicial  sale,  on  a  Judg- 
ment against  the  consolidated  company,  will  not 
acquire  a  superior  title  over  a  purcbaser  un^er  a 
subsequent  Judgment  on  a  prior  unrecorded  mort- 
gage made  by  one  of  tbe  original  companies,  of 
which  the  consolidated  company  had  notice  by  im- 
plication, and  assumed  all  tbe  liabilities  of  the  for- 
mer. Mississippi  Valley  Oo.  v.  Obicago,  St.  L.  A 
N.O.  R.C0.68M1SB.84BI 
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Lake  Erie  d  W.  B,  Co,  ▼.  Qriffln,  eupra; 
BUxmJUld  R.  Co,  y.  Van  8like,  107  Ind.  480; 
Indiana,  B.  dt  W,  B.  Co.  y.  ^22^71,  118  Ind. 
^08. 

The  remedy  by  ad  qtiod  damnum  is  not  ex- 
^lusiye. 

Cincinnati,  H.  dtlB.  Co.  v,Cltfford,m  Ind. 
467;  Barshbarger  Y,  Midland  B,  Co.  181  Ind. 
177;  Lane  v.  Miller,  22  Ind.  104;  Summy  v. 
MuJftyrd,  6  Blackf.  202;  Toneiy  y.  Johneon,  26 


Ind.  882;  Pittsburgh,  Ft.  W.  S  C.  B.  Co.  ▼. 
Swinney,  97  Ind.  586:  Indiana,  B.  A  W.  B.Oo. 
y.  Allen,  118  Ind.  681:  Midland  B.  Co.  y. 
Bmith,  Id.  288;  Lewis,  Em.  Dom.  §  607,  naU. 

Dailey»  «/.,  deliyered  the  opinion  of  the 
court: 

This  suit  was  instituted  in  the  Benton  cir- 
cuit court,  but  on  change  of  yenue  was  tried 
in  the  Tippecanoe  circuit  court.    The  first 


A  statute  of  oonsolldation  providing  that  **  all 
Tiffhts  of  oreditors  and  all  liens  upon  the  property 
-of  either  of  said  oorporatlons  shall  be  preserved 
unimpaired  **  dearly  distinguishes  debts  secured 
by  liens  from  debts  not  so  secured,  and  does  not 
create  a  lien  in  favor  of  bonds  of  one  company  not 
-secured  before  consolidation  and  issued  thereafter. 
Wabash,  St.  L.  &P.  B.  Co.  v.  Ham,  114  U.  8.  587,  29 
L.ed.23S. 

A  sale  of  a  consolidated  railroad  was  ordered,  as 
-a  whole,  where  mortgaffe  liens  were  on  the  several 
original  roads,  the  decree  providing  for  an  equi- 
table distribution  of  the  proceeds  according  to  the 
liens.  Oibert  v.  Washington  City,  V.  H.  &  0. 8.  B. 
'Co.  88  Oratt.  686. 

As  to  liens,  see  also  Compton  v.  Wabash,  8t.  L.  ft 
P.  R.  Co.  45  Ohio  St.  602 ;  and  Tysen  v.  Wabash  B. 
■Go.  16  Fed.  Rep.  788w 

VUadino  and  practice. 

A  complaint  against  a  consolidated  company  on 
a  debt  of  a  prior  company,  alleging  such  liability 
and  the  consolidation  and  the  resulting  liability  of 
the  consolidated  company,  was  sufficient.  Collins 
T.  Chicago,  St.  P.  ft  F.  du  L.  R.  Co.  14  Wis.  4K. 

And  the  same  was  held,  where  it  did  not  state  the 
•Implied  liability  of  the  consolidated  company. 
■Cleveland,  C.  C.  ft  St.  L.  R.  Co.  v.  Prewitt  (Ind.)  54 
Am.  ft  Bng.  R.  R.  Cas.  198. 

And  failure  to  allege  that  the  tort  was  committed 
<by  one  of  the  constituent  companies  in  a  petition 
against  the  consolidated  company  will  be  disre- 
garded on  appeal.  Indianapolis.  0.  ft  L.  R.  Co.  v. 
Jones,  29  Ind.  466, 95  Am.  Dec.  654. 

After  consolidation  where  the  new  company  is 
liable  for  the  debts  of  the  old,  an  action  therefor 
must  be  brought  against  the  new  one  by  name. 
Indianola  R.  Co.  v.  Freyer,  56  Tex.  609. 

And  an  action  on  a  note  made  by  one  of  the  prior 
Kwmpanies  may  be  against  the  new  company  by 
its  new  name,  where  the  consolidation  act  so  pro- 
vides. Columbus,  C  ft  L  Cent.  R.  Co.  v.  Skidmore, 
^I1L666. 

But  it  was  held  in  Selma,  B.  ft  D.  B.  Co.  v.  Har- 
4>in,  40  Ga.  706,  and  Marquette,  H.  ft  O.  R.  Co.  v. 
Langton,  82  Mich.  251,  that  some  showing  must  be 
made  setting  out  such  facts  as  will  indicate  a  lia- 
bility of  the  consolidated  company  for  a  debt  of 
one  of  the  prior  companies. 

Where  companies  are  consolidated  pending  an  ac- 
tion against  one  of  them,  and  the  new  company  is 
liable  for  the  debts  of  such  constituent  company,  the 
petition  may  be  amended  setting  up  the  consolida- 
tion and  alleging  the  liability  of  the  new  company. 
Klnion  V.  Kansas  City,  Ft  8.  ft  H.  B.  Co.  88  Mo. 
A  pp.  674;  Jefferson  ville,  M.  ft  L  B.  Co.  v.  Hen- 
dricks, 41  Ind.  48. 

And  in  the  latter  case  it  was  held  that  such 
amendment  did  not  state  a  new  cause  of  action  as 
affected  by  the  statute  of  limitations.  See  Board- 
man  V.  Lake  Shore  ft  M.  8.  B.  Co.  infra. 

And  such  an  amendment  was  proper.  Texas  ft 
P.  B.  Co.  V.  Murphy,  46  Tex.  860, 26  Am.  Rep.  272. 

This  was  on  the  ground  that  the  presumption  is 
that  the  new  company  succeeds  to  all  the  rights, 
powers,  and  privileges  of  the  former,— citing  Ste- 
phenson V.  Texas  ft  P.  R.  Co.  42  Tex.  168. 
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And  an  order  allowing  plaintiff  to  file  a  supple- 
mental complaint  bringing  In  the  new  company, 
which  had  assumed  all  of  the  contracts,  liabtlitiea, 
and  obligations  of  the  original  companies,  was 
properly  granted.  Prouty  y.  Lake  Shore  ft  M.  S. 
B.  Co.  85  N.  Y.  272. 

Although  an  order  made  on  a  motion  substitut- 
ing a  new  company  after  a  report  of  a  referee  as  to 
liability  of  old,  was  error  as  the  liability  of  the 
new  one  must  be  on  its  assumption  of  liabilities  of 
others,  and  not  by  a  summary  process  of  a  motion 
to  insert  the  name  as  defendant— where  such 
company  did  not  participate  in  the  proceedings 
before  the  referee.  Prouty  y.  Lake  Shore  ft  M.  8. 
B.C0.62N.  Y.  868. 

The  writ  was  properly  amended  so  aa  to  show 
that  the  proper  party  defendant  to  an  action 
against  a  railroad  company  aa  common  carrier 
was  the  consolidated  company,  which  was  confes- 
sedly liable  for  the  loss,  aa  this  amendment  simply 
held  in  court  the  party  already  brought  there 
under  a  wrong  name.  Hosf  ord  y.  New  York  Cent, 
ft  U.  B.  B.  Co.  47  y  t.  688. 

An  action  against  a  company  does  not  abate  by 
reason  of  its  consolidation  with  another  company. 
Baltimore  ft  8.  B.  Co.  v.  Musselman,  2  Grant,  Caa. 
848 ;  East  Tennessee  ft  G.  B.  Co.  v.  Evans,  6  Heisk. 
607;  Gale  v.  Troy  ft  B.  B.  Co.  61  Hun,  470. 

And  in  Mississippi  the  plaintiff  in  an  action  pend- 
ing is  not  prejudiced  by  a  consolidation  of  the  de- 
fendant with  another  company,  as  the  original 
corporation  exists  as  to  him  until  after  Judgment, 
and  he  can  take  judgment  against  the  same  by  its 
former  name.  After  judgment  seifv  fadae  may  be 
the  appropriate  remedy  to  charge  the  new  corpo- 
ration on  Its  legal  obligation,  but  he  cannot  have 
scire  facias  until  after  judgment.  Schaokleford  y. 
Mississippi  Cent.  B.  Co.  62  Miss.  IK; 

But  it  was  held  in  Kansas,  O.  ft  T.  B.  Co.  v.  Smith, 
40  Kan.  192,  that  all  proceedings  by  or  against  the 
original  company  by  its  original  name  after  con- 
solidation, in  an  action  then  pending,  are  void  as 
the  company  ceases  to  exist,  and  an  appeal  by  the 
original  company  in  condemnation  proceedings 
was  dismissed ;  and  section  40  of  the  Code  providing 
that  in  case  of  transfer  of  interest  the  action  may 
be  continued  in  the  name  of  the  original  party, 
was  held  inapplicable,  as  that  part  of  the  section 
only  applies  where  such  original  party  still  exists. 

The  obligation  to  pay,  by  the  consolidated  com- 
pany, does  not  give  priority  on  the  calendar  of  the 
court,  under  N.  Y.  Code,  •  701,  subsec  8,  giving 
priority  to  an  action  against  a  corporation  founded 
upon  a  note  or  other  evidence  of  debt  for  the  ab- 
solute payment  of  money.  Polhemus  v.  Fftohburg 
B.  Co.  118  N.  Y.  617. 

A  foreign  corporation  cannnot  plead  the  statute 
of  limitations  and  where  there  is  a  consolidation, 
and  in  New  York  the  statute  does  not  run  until  the 
date  of  conaohdation.  Boardman  v.  Lake  Shore  ft 
M.  8.  B.  Co.  84  N.  Y.  167.  See  Jeffersonyilie,  M  ft  I. 
B.  Co.  V.  Hendricks,  41  Ind.  48. 

Matters  relating  to,  **  Liability  of  purchasing 
railroads;"  '' Liability  of  lessee;**  '* Rights  of 
stockholders ;  **  **  Exemption  from  taxation  *%- 
omitted  from  this  notei»  L  T, 
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paragraph  of  compiaiDt  is  a  common  action 
Cor  ejectment.  This  was  dlsmisAed  before 
^rial.  The  second  paragraph  is  substan- 
tially as  follows :  **  And  said  plaintiff  above 
iiame<1,  further  complaining  of  defendant 
ubove  named,  says  that  he  is  now,  and  for 
ten  years  last  past  has  been,  the  owner  in  fee 
•of  the  following  real  estate  in  Benton  county, 
Indiana,  to  wit,  the  southeast  quarter  of  sec- 
tion 7,  township  24  north,  range  7  west,  con- 
taining 160  acres,  and  at  the  time  of  the 
happening  of  the  grievances  hereinafter  com- 
plained of  he  was,  and  for  a  long  time  prior 
-thereto  had  been,  using  all  of  said  land  as 

one  farm ;  that  on  the day  of  Auirust, 

1881,  the  Chicago  &  Great  Southern  BaiTway 
<Jompany,  a  corporation  organized  under  and 
by  virtue  of  the  laws  of  the  state  of  Indiana 
in  that  behalf  enacted,  desired  to  construct 
its  road  through  a  part  of  said  land,  to  wit, 
the  southwest  quarter  thereof,  and  applied  to 
plaintiff  to  pay  him  for  a  ri^ht  of  way 
through  the  same;  that  plaintiff  then  in- 
formed said  company  that  ft  would  be  impos- 
sible for  him  to  state  what  damaj^e  the  con- 
struction of  the  road  through  his  premises 
would  be  to  him  or  his  land  until  the  same 
was  constructed ;  that  thereupon  it  was  agreed 
hetween  plaintiff  and  said  company  that  the 
latter  should  construct  its  road  across  plain- 
tiffs' said  land,  and  that  as  soon  as  said  road 
was  completed  said  company  would  pay  him 
the  damages  occasioned ;  that  pursuant  to  said 
agreement  said  company,  in  1882,  constructed 
its  road  over  the  southwest  quarter  of  said 
Teal  estate,  occupying  a  strip  fifty  feet  wide, 
heg  inning  sixty -six  and  one -half  rods  north 
•of  th€  southwest  corner  of  said  40- acre  tract : 
thence  in  a  southeasterly  direction  through 
aaid  premises,  leaving  the  same  at  a  point  78| 
rods  east  of  the  southwest  corner  thereof, 
which  is  now  occupied  and  covered  by  the 
roadbed  of  this  defendant;  that  defendant 
afterwards  operated  its  trains  over  the  same, 
thereby  greatlv  injuring  and  damaging 
plaintiff,  in  this;  that  the  strip  of  land  is, 
and  was  at  the  time  it  was  taken,  of  the  value 
^f  $800 ;  that  plaintiff's  said  farm  of  160 
acres  is  cut  into  two  pieces,  thereby  decreas- 
ing the  value  thereof,  and  the  fields  are  carved 
inio  odd  and  inconvenient  shapes,  requiring 
a  large  amount  of  additional  fencing,  greatly 
interfering  with  the  use  of  said  farm  in  rais- 
ing and  handling  stock,  and  rendering  the 
property  liable  to  be  burned,  to  plaintiff's 
-damaee  in  the  sum  of  $2,500 ;  that  said  Chi- 
•cairo  &  Great  Southern  Railway  Company  re- 
fused to  pay  said  damages,  though  he  de- 
manded the  same,  and  said  license  theretofore 
given  said  company  became  and  was  revoked 
by  plaintiff :  that  on  November  1,  1890,  and 
April  9,  18^,  said  company  executed  to  John 
O.  New,  trustee,  two  certain  deeds  of  trust 
upon  all  the  franchises,  rights,  and  priv- 
ileges, and  all  the  real  and  personal  property 
-of  said  company,  of  every  kind  and  character, 
the  first  one  to  secure  the  payment  of  2,000 
bonds,  each  for  the  sum  of  $1,000,  which  said 
mortgages  were  duly  recorded  in  the  Record 
<4>f  Mortgages  in  the  recorder's  ofllce  of  said 
Benton  county,  the  first  one  on  November  28, 
1881,  in  Record  11,  page  465 ;  that  afterwards 
Henry  H.  Porter,  holder  of  a  maiority  of  said 
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bonds  so  issued,  brought  an  action  against 
said  maker  and  others,  in  the  United  States 
circuit  court  for  the  district  of  Indiana,  to 
foreclose  said  mortgage,  but  this  plaintiff 
was  not  a  party  thereto ;  that  such  proceed- 
ings were  had  in  said  court ;  that  on  February 
16,  1886,  a  decree  of  foreclosure  was  entered, 
and  on  March  27,  1886,  said  Chicago  &  Great 
Southern  Railway  Company,  its  property, 
franchises,  etc.,  was  sold  by  William  P. 
Fishback,  master  commissioner,  under  order 
of  said  court,  at  puhlic  auction,  and  that  said 
Porter  purchased  the  same,  and  received  a 
deed  therefor  by  order  of  said  court,  and  said 
New,  trustee  as  aforesaid,  also  conveyed  the 
property  covered  by  said  deeds  to  said  Porter 
on  April  20.  1886;  that  afterwards  Porter, 
together  with  others,  organized  a  company 
for  the  purpose  of  operating  the  said  railway, 
said  company  being  organized  under  and  by 
virtue  of  the  laws  of  the  state  of  Indiana  in 
that  behalf  enacted,  under  the  name  of  the 
Indiana  Railway  Company,  and  said  Porter 
conveyed  and  transferred  to  the  last-named 
company  the  property,  rights,  and  privileges 
so  puTchnsed  by  him ;  that  the  Chicago  & 
Indiana  Railway  Compnny  was  a  railw^ay 
company  duly  organized  lindcr  the  laws  of 
Indiana  in  that  ^half  enacted  ;  that  after- 
wards said  Indiana  Rail  way  Company  and  sa  id 
Chicago  &  Indiana  Coal  Railway  Company 
were  consolidated,  said  consolidated  com- 
pany taking  the  name  of  the  last-named  com- 
pany, and  said  company  is  now  occupying 
the  last  above  described  real  estate  of  plain- 
tiff under  and  by  virtue  of  said  proceedings, 
and  none  other;  that  after  said  Chicago  & 
Great  Southern  Railway  Company  had  con- 
structed its  track  across  plaintiff's  aforesaid 
land,  it  used,  occupied,  and  enjoyed  said 
premises,  and  operated  its  trains  over  the 
same,  for  more  than  two  years,  and  that  de- 
fendant company  is  now,  and  for  more  than 
one  year  last  past  has  been,  using,  occupy- 
ing, and  enjoying  the  same,  and  operating  its 
trains  over  it,  without  right,  and  during  all 
of  said  time  has  unlawfully  kept  the  plain- 
tiff out  of  possession  thereof ;  that  saia  Chi- 
cago &  Great  Southern  Railway  Company  is, 
and  was  at  the  time  of  the  foreclosure  and 
sale,  and  ever  since  has  been,  insolvent ;  that 
prior  to  the  commencement  of  this  suit  he 
demanded  of  defendant  the  payment  of  said 
damaires  to  his  land,  but  it  failed  and  refused 
to  pay  the  same,  and  he  then  demanded  pos- 
session of  said  real  estate,  and  revoked  the 
license  under  which  it  was  usinir,  occupyinp^, 
and  enjoying  said  land.  Wherefore,  plaintiff 
demands  Judgment  for  $5,000,  for  the  re- 
covery of  said  land,  and  all  other  proper  re- 
lief. "  To  the  second  paragraph  of  complaint, 
appellant  answered — Firstly,  the  statute  of 
limitations  of  six  years;  and,  secondly,  a 
special  plea.  A  demurrer  to  each  of  these 
answers  was  filed,  overruled  to  the  first,  and 
sustained  to  the  second.  The  record  recites 
that  the  appellant  did  file  answers  and  inter- 
rogatories ;  that  appellee  did  file  demurrers  to 
these  answers ;  but  neither  of  Uiem  is  in  the 
record,  and  the  record  also  recites  the  ruling 
of  the  court  thereon.  But  subsequently  the 
ruling  upon  the  demurrer  to  these  answera 
was  vacated,  and  appellant  thereupon  filed 
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Its  two  paragraphs  of  answer, — the  only  ones 
in  the  record.  To  these  paragraphs  a  de- 
murrer was  filed,  which  was  overruled  as  to 
the  first,  and  sustained  as  to  the  second,  but 
to  this  ruling  there  was  no  exception  saved 
by  appellant.  The  record  reads  as  follows: 
"And  the  court,  being  sufficiently  advised, 
now  sustains  the  said  demurrer  to  the  fourth 
paragraph  of  answer  to  the  second  paragraph 
of  complaint,  to  which  ruling  of  the  court 
the  plaintiff  then  and  there  excepted.  The 
court  now  overrules  the  demurrer  to  the  sec- 
ond paragraph  of  answer  to  the  first  paragraph 
of  complaint,  and  also  now  overrules  the 
demurrer  to  the  third  para/;'raph  of  answer  to 
the  second  para;>r.^ph  of  complaint,  to  which 
rulings  of  the  court,  and  each  of  them,  upon 
each  of  said  demurrers,  the  plaintiff  then  and 
there  excepted  ;  and  the  plaintiff  now  files  his 
reply  to  the  second  paragraph  of  answer  to 
the  nrst  paragraph  of  complaint. "  The  errors 
assigned  are  as  follows:  Firstly,  the  com- 
plaint does  not  state  facts  sufiSctent  to  con- 
stitute a  cause  of  action  ;  secondly,  the  court 
erred  in  overruling  defendant* s  demurrer  to 
the  second  paragraph  of  complaint ;  thirdly, 
in  sustaining  demurrer  to  fourth  paragraph 
of  answer  to  the  second  paragraph  of  com- 
plaint ;  fourthly,  in  overruling  defendant's 
motion  to  set  aside  default  taken  against  ap- 
pellant, and  to  vacate  judgment;  fifthly,  in 
overruling  defendant's  motion  for  a  new 
trial.  This  cause  was  tried  by  the  court,  and 
Judgment  rendered  on  the  second  paragraph 
of  complaint,  the  first  paragraph  having  been 
eliminated  from  the  cause  before  trial. 

Counsel  for  appellant  discuss  the  suf- 
ficiency of  the  complaint  under  its  first  as- 
signment of  error,  and  upon  the  overruling 
of  the  demurrer  to  the  second  paragraph  of 
the  complaint,  on  the  theory  that  the  com- 
plaint seeks  to  recover  for  a  tortious  appro- 
priation of  plaintiff's  lands  by  defendant 
company,  and  as  the  facts  disclosed  by  it 
clearly  put  defendant's  predecessor  in  lawful 
possession  of  appellee's  land,  under  an  ex- 
press license,  appellee  postponing  damages 
until  after  the  road  was  constructed,  ap- 
pellant was  not  a  wrongdoer,  and  for  the  oc- 
cupancy up  to  this  time  could  not  have  been 
sued  in'an  action  founded  upon  tort,  and  that 
having  entered  upon  a  parol  license,  upon  the 
faith  of  which  appellant  expended  large  sums 
of  money  in  constructing  and  equipping  the 
road,  the  licensor  will  be  held  estopped  from 
revoking  the  license  until  the  licensee  can  be 
placed  in  statu  quo,  and  hence  that  at  no  time 
could  appellant  have  become  a  trespasser. 
Counsel  quote  from  India7ia,  B,  <ft  W,  B,  Co. 
V.  Allen,  113  Ind.  308,  in  which  the  court 
says  •  "  What  we  affirm  is  that  acquiescence 
after  public  rights  have  intervened  will  pre- 
vent a  landowner  from  destroying  the  line  of 
road  bv  wresting  possession  of  a  part  of  it 
from  the  companj^^.  ...  A  citizen  who 
has  stood  by  until  after  the  completion  of  a 
line  of  road  has  involved  public  interests 
shall  not  be  allowed  to  sever  the  line,  and 
destroy  its  efficiency,  by  wresting  possession 
of  a  part  of  it  from  the  company. "  It  is  stare 
decisis  that  a  license,  coupled  with  an  in- 
terest, is  irrevocable.  Campbell  v.  Indian- 
ajHflis  ^  V.  R,  Co,  110  Ind.  400 ;   Bhansville 
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dT.  H.  R  €h.  Y.  Nue,  118  Ind.  328 ;  Chicago^ 
A  G.  8.  R.  Co,  ▼.  JoMS,  108  Ind.  886 ;  Xoum- 
mUe,  N.  A,  db  CI  B,  Co.    v.   SoUtoeddle,  116- 
Ind.  257 ;  Bucfianan  ▼.  Loganspori,  O,  db  8, 
W.  B.  Co.  71  Ind.  285 ;  Lake  Erie  db  W.  R. 
Co.  ▼.  Miehener,  117  Ind.  465 ;  2  Rorer.  Rail- 
ways,  §§  741-751.     "The  doing  of  what  the 
law  gave  her  a  right  to  do  cannot  be  imputed 
as  a  tort."    DiU'sr.  Bowen,  54  Ind.  208.     The 
authorities  above  cited  and  relied  upon  by 
appellant  would  be  entirely  pertinent  to  the 
first  paragraph  of  complaint  in  ejectment, 
had  it  remained  in  the  record,  or  to  an  action, 
for  trespass,  but  we  think  counsel  are  mis- 
taken in  their  claim  that  appellant  is  charged, 
as  a  trespasser,  and  by  inaavertence  miscon- 
strue the  pleading.     The  correct  theory  of  the 
complaint  is  the  one  adopted  by  the  trial 
court,  viz.  :  it  is  a  statement  of  facts  to  show 
the  creation  of  an  equity  to  damages  for  the- 
taking  and  use  of  land  to  show  that  the  old 
company  entered,  constructed,  and  operated 
its  ruad  over  the  land  in  dispute  by  consent 
of  plaintiff,  without  payment  of  damages  oc- 
casioned thereby,  which  were  to  be  ascer- 
tained and  paid  when   the  road  was  built. 
The  pleading  negatives  every  fact  incon- 
sistent with  the  integrity  of  this  equity,  and 
shows  circumstantially  the  relation  of  all  the- 
parties  to  this  strip  of  land,  and  that  plain- 
tiff is  without  compensation.     It  does  not 
seek  to  recover  for  a  breach  of  agreement  made^ 
by  the  old  company  and  the  plaintiff,  but  for 
a  breach  of  equitable  duty  laid  on  the  de- 
fendant by  force  of  the  facts  that  it  has  taken 
his  land,  and  is  using  and  holding  it,  in  the- 
same  plight  as  its  predecessor  held  it,   and 
tliat  plaintiff  is  entitled  to,  and  is  without, 
compensation.   The  new  company  is  enjoying 
the  easement  under  the  conditions  of  the  ola 
company,  and  the  benefits  and  burdens  in- 
cident to  its  use  are  inseparable,  in  the  ab- 
sence of  any  relevant  act  or  omission  of   the 
defendant.     The  equitable  principle  appli- 
cable here,  as  in  many  other  cases,  is  that  he 
who  derives  an  advantage  ought  to  sustain, 
the  burden.     Mr.  Brown  says :    "A  man  will 
be  bound  by  that  which  would  have  bound 
those  under  whom  he  claims  quoad  the  sub- 
ject-matter of  the  claim,  and  no  man  can,  ex- 
cept in  certain  cases,  which  are  regulated  by 
the  statute  law  and  the  law -merchant,  trans- 
fer to  another  a  better  right  than  he  himself 
possesses.     The  grantee  diall  be  in  no  better- 
condition  than  he  who  made  the  grant. "    This, 
doctrine  was  fully  recognized  in  Lake  Erie 
db  W.  B.  Co.  ▼.  Griffin,  107  Ind.  464,  in  thia 
statement :    *^  On  the  former  appeal  of  this 
cause  we  held  that  if  this  averment  were  tr^e- 
it  showed  the  appellant's  election  to  adopt 
the  original  appropriation  of  appellee's  prem- 
ises by' its  entry  upon,  use,  ax^d  occupation 
of,  such  premises,  tor  the  purposes  of  its  rail- 
road. ^     We  then  said :    **  In  such  case  the  ap- 
pell ant's  liability  does  not  rest  upon  the 
judgment  against  the  old  corporation,   but, 
upon  the'  principle  of  having  adopted  and 
ratified   the   original    appropriation,    it    ia- 
bound,    in  equity  and  good  conscience,   to- 
make  compensation,  for  the  right  of  the  ap- 
pellees for  compensation  for  their  property 
is  protected  by  the  constitution,  ana  it  wilh 
not  do  to  say  that  their  unsatisfied  judgment 
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against  the  old,  insolyent  corporation  affords 
them  any  compensation.    The  maxim  applies 
*Qui  mntit  eommodum,  tentire  debit  et  onus. '  ^ 
.In  LouuviUe,  N.  A.  d  C.  R,  Go,   v.   Bonly, 
117  Ind.  501,  8  L.  R.  A.  485,  the  court  says: 
^  Where  a  consolidation   of   railroad  com- 
panies takes  place,  in  pursuance  of  the  stat- 
ute, the  corporation  into  which  the  original 
H»mpanie8  are  mereed  becomes  liable  for  all 
the  valid  debts  ana  obligations  of  the  con- 
solidated company,   and  a  judgment  in  per - 
-sonam  may  be  rendered  aeainst  it  therefor." 
The  same  doctrine  is  declared  in   Cleveland, 
€.   C.  db  8t,  L.  B.  Co.  ▼.  Premtt   (Ind.)  83 
N.  £.  Rep.  867,  and  cases  there  cited.     This 
is  now  settled  law.    The  averments  of  the 
-second  paramph  of  complaint,  concerning 
what  is  stTled  a  revocation  of  appellant's 
license  and  the  demand  for  possession,   are 
mere  surplusage,  in  view  of  the  chief  line 
•of  averments  to  which  we  have  referred. 

But  the  learned  counsel  for  appellant  urg^e 
'with  much  vifor  another  reason  why  this 
demurrer  should  have  been  sustained,  viz.  , 
assuming  that  appellee  has  a  cause  of  action, 
he  should  have  proceeded  by  the  writ  of  ad 
quod  damnum^  as  provided  by  statute,  and 
that,  having  misconceived  his  action,  he  must 
fail  here;  uiat  it  is  a  common- law  remedy, 
and  the  statute  provides  an  ample  remedy, 
of  which  appellee  could  avail  himself,  to  the 
exclusion  of  the  common- law  remedy.  Coun- 
sel insist  that  he  is  probably  restricted  to  the 
<Mie  specified  in  the  statutes,  and  that  it  is 
exclusive.  The  statutory  remedy  is  provided 
for  in  section  8958,  Rev.  Stat.  1881,  and  is 
in  this  language :  "  If,  from  anv  cause,  there 
•shall  be  any  failure  of  the  rieht  of  way,  or 
when  the  title  thereto  has  not  been  acquired, 
upon  which  any  railroad  of  this  state  is  now 
constructed,  it  shall  be  lawful  for  the  com- 
pany owning  the  road,  or  for  the  party  own- 
ing such  lands  upon  which  any  part  of  the 
road  is  constructed,  to  apply  to  the  proper 
court  for  the  writ  for  the  assessment  of  dam- 
ages, and  have  the  damages  which  the  owner 
of  said  property  has  sustained,  or  may  sustain 
by  reason  of  the  taking,  use,  and  occupancy 
thereof  by  the  companv  for  the  construction 
and  maintenance  of  said  road ;  and  upon  the 
assessment  and  payment  of  the  company  of 
the  damages  which  may  be  assessed  or 
awarded,  the  title  to  such  property  shall  vest 
absolutely  in  the  company  for  the  purposes 
of  the  said  railroads,^  etc.  In  this  case  the 
appellant  insists  upon  the  broad  proposition 
that,  when  any  work  of  a  public  character  is 
authorized  by  an  act  of  the  legislature,  and 
a  mode  of  obtaining  compensatioii  for  private 
property  to  be  taken  for  its  construction  is  spe- 
cifically pointed  out,  such  compensation  must 
be  sought  in  the  way  prescribed  by  the  act, 
and  not  otherwise.  On  the  other  hand,  ap- 
pellee contends  that  the  method  thus  pointed 
out  by  the  statute  is  cumulative,  and  does  not 
defeat  or  take  away  the  common -law  remedy. 
It  will  he  observed  that  the  language  of  the 
statute  is :  ''It  shall  be  lawful  for  the  com- 
.pany  owning  the  road,  or  for  the  party  own- 
ing such  lands,  upon  which  any  part  of  the 
road  is  constructed,  to  apply  to  the  proper 
•court  for  the  writ  for  assessment  of  damages, " 
•etc.    It  does  not  specify  that  it  shall  be  so 
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done,  but  it  designates  no  plan  other  than  the 
writ  for  such  assessment.  In  no  analogous 
cases  under  this  statute  has  the  point  ever 
been  decided  adverse  to  appellee,  but  the 
court  has  on  several  occasions  expressed  dicta 
in  relation  to  the  matter  in  ejectment  suits 
and  actions  for  trespass.  In  Loui&viUe,  N, 
A.  (ft  C,  B,  Co,  y.  Beck,  119  Ind.  134, 
which  was  a  possessory  action,  the  court  says 
"that  a  landowner  who  stands  by,  without 
demanding  compensation,  until  a  railroad 
company  has  so  far  completed  and  put  in 
operation  its  road  cs  to  involve  the  public 
interest,  can  neither  enjoin  the  company,  nor 
maintain  eiectment  to  recover  his  land.  The 
only  remedy  left  to  the  landowner,  in  such 
a  case,  is  to  proceed,  within  the  proper  time, 
to  have  his  damages  assessed  and  enforced 
against  the  railroiui  company.  This  rule  is 
founded  upon  the  general  principles  of  pub- 
lic policy,  as  well  as  upon  the  orovisions  of 
section  81)53,  Rev.  Stat.  1881. "  In  Pittsburgh, 
Ft.  W.  d  a  B.  Go.  V.  Swinnejf,  97  Ind. 
599,  the  court  says :  ''The  accepted  doctrine 
now  is  that  where  a  railroad  company,  or 
other  corporation  possessing  similar  powers, 
takes  possession  and  enters  into  the  use  of 
real  estate  without  the  consent  of  the  owner, 
and  without  taking  the  necessary  means  to 
acquire  the  title  it  assumes  to  assert,  the 
owner  may  resort  to  any  or  all  of  the  usual 
remedies  known  to  the  law  for  the  protection 
of  his  estate  in  the  property."  The  doctrine 
thus  expressed,  appellant  claims,  leaves,  by 
implication,  the  converse  of  the  rule,  namely, 
that  where  the  owner  does  consent,  and  the 
company  takes  possession  under  hia  license, 
he  cannot  avail  himself  of  all  these  remedies, 
but  must  be  limited  in  his  remedies  to  one 
or  more  of  them.  In  Cincinnati,  H.  d  I.  B. 
Co.  V.  Clifiurd.  113  Ind.  467,  also  a  possessory 
suit,  the  court  says:  *'The  counsel  for  ap- 
pellant are  in  error  in  assuming  that  the  only 
remedy  to  the  landowner  is  that  given  by 
statute.  He  is  not  confined  to  that  remedy, 
but,  in  the  proper  case,  may  prosecute  an 
action  for  damages  or  possession.  ^  In  Harsh- 
bargerv.  Midland B.  Co.,  181  Ind.  177,  which 
was  an  action  to  recover  for  lands  appropri- 
ated by  defendant  company,  and  acquiesced 
in  by  the  owner,  the  court  says:  "It  is  a 
right  of  action  existing  in  the  owner  at  the 
time  of  the  appropriation  and  the  creation  of 
the  right  of  action  separate  and  distinct  from 
the  land.  The  right  of  action  occurred  at  the 
time  when  the  ancestor  might  have  main- 
tained an  action  for  damages,  or  Instituted 
proceedings  to  have  his  damages  assessed." 
In  Lane  v.  jailer^  32  Ind.  104,  the  court 
says :  "  The  objection  made  to  the  complaint 
is'that,  as  the  law  on  the  assessment  of  dam- 
ages has  given  a  person  whose  lands  are  in- 
jured by  the  erection  of  a  milldam  a  remedy 
by  writ  of  assessment  of  damages,  he  is  con- 
fined to  that  remedy,  and  cannot  resort  to  his 
action  at  common  law. "  InSnowden-?.  WiUu, 
19  Ind.  10,  81  Am.  Dec.  870,  a  query  is  raised 
whether  he  should  not  be  confined  to  the  stat- 
utory remedy,  but  the  point  has  never  been 
decided  by  this  court.  In  Summey  y.  Mvl- 
ford,  5  Blackf.  303,  the  point,  after  full  ex- 
amination, was  ruled  the  other  way.  In 
Toney  y.   Johnson,  36  Ind.  883,  a  milldam 
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case,  the  court  says :  "It  Is  Insisted  that  the 
demurrer  to  the  complaint  should  have  been 
sustained,  on  the  ground  that  the  remedy 
provided  by  statute  excludes  any  other  pro- 
ceeding. Such  has  not  been  the  view  taken 
by  this  court.  From  the  organization  of  this 
court,  actions  like  the  present  have  been  sus- 
tained. The  distinction  between  statutes 
which  are  exclusive,  and  those  which  simply 
provide  a  cumulative  remedy,  is  stated  in 
jAing  V.  Scott,  \  Blackf.  405,  12  Am.  Dec. 
257.  If  a  statute  is  introductory  of  new 
rights,  which  did  not  before  exist  in  the 
country,  and  prescribes  a  penalty  for  their 
violation,  the  persons  claiming  under  the  act 
must  depend  for  the  security  of  the  right  thus 
claimed  upon  the  provisions  therein  specified. 
When  there  is  a  pre-existing  right  at  com- 
mon law,  and  an  affirmative  statute  inter- 
venes, inflicting  a  new  penalty,  the  law  is 
otherwise."  In  Indiana^  B.  db  W.  B.  Go.  v, 
Allen^  118  Ind.  688,  the  court  uses  this  lan- 
guage: ''Our  conclusion  Is,  that  acquies- 
cence does  defeat  the  action  of  ejectment,  un- 
less there  are  countervailing  facts,  or  some 
element  which  nullifies  the  force  of  the  ac- 

Suiescence.  We  do  not  assert  that  it  will 
efeat  any  action  where  only  compensation 
Is  sought.  .  .  .  Compensation  he  may  re- 
cover, possession  he  cannot.  To  the  recovery 
of  just  compensation  his  rights  are  confined. 
These  various  opinions  expressed  by  judges 
on  points  that  did  not  necessarily  arise  in 
most  of  those  cases,  and  were  not  directly  in- 
volved in  them,  seem  somewhat  conflicting; 
but,  taking  the  language  employed  in  sec- 
tion 8958,  "'  it  shall  be  lawful  for  the  company 
owning  the  road,  or  the  party  owning  the 
lands,  ...  to  apply  to  the  proper  court 
for  the  writ  of  assessment,  ^  etc. ,  excludes  the 
idea  that  the  common- law  right  of  action  for 
damages  is  abrogated,  and  supports  the  the- 
ory that  the  statute  furnishes  him  this  remedy 
in  addition  to  the  one  with  which  he  was 
vested  under  the  common  law.  But,  for  the 
purposes  of  this  case,  we  do  not  regard  it 
necessary  to  decide  this  question.  If  appel- 
lant had  preferred  the  writ  of  assessment,  it 
also  had  a  right  to  invoke  the  aid  of  the  stat- 
ute, from  its  very  terms,  and  thereby  avoid 
the  direct  suit  for  damajB^es,  of  which  it  com- 
plains. The  license,  according  to  its  theory, 
not  having  estopped  appellee  from  asserting 
a  claim  under  the  writ,  appellant  would  not 
be  deprived  of  the  benefits  of  the  statutory 
remedy.  To  be  denied  by  statute  a  remedy 
possessed  before  its  enactment,  its  terms 
should  be  express,  or  so  clearly  repugnant 
to  the  exercise  of  it  as  to  imply  a  negative. 
Parties  are  not  compelled  to  avail  themselves 
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of  statutory  privileges,  where  they  agree 
among  themselves  to  adjust  their  own  con- 
troversies in  a  different  manner.  The  law 
fosters  and  encourages  compromises  and  set- 
tlements of  questions  in  dispute.  In  lieu  of 
litigation,  where  conscionable  terms  can  be 
agreed  upon.  The  machinery  of  statutory' 
law  is  at  times  cumbersome  and  unwieldy, 
and  the  administration  of  justice  under  it 
c^uite  expensive.  If,  to  avoid  costs  of  litiga- 
tion, they  waive  its  provisions,  and  agree  on 
a  cheaper  and  more  direct  plan,  looking  to> 
equitable  relief,  courts  should  uphold  and 
enforce  its  provisions.  In  this  case,  aa 
stated,  appellant's  predecessor  applied  to  ap- 
pellee, before  the  road  was  constructed,  to 
pay  him  for  this  right  of  way.  Appellee 
then  informed  the  company  that  he  could  not 
tell  the  extent  of  his  damage  until  the  road 
was  constructed.  Thereupon,  it  was  agreed 
that  the  company  might  construct  its  road 
across  appellee's  land,  and  when  completed 
it  would  pay  the  damage  occasioned.  It  oc- 
curs to  us  that  by  force  of  this  license  and 
agreement  the  parties  dispensed  with  the 
writ  of  ad  quod  damnum,  and  agreed  that  the 
damages  should  be  ascertained  by  mutual 
stipulation.  If  the  original  company  had  re- 
mained in  possession,  it  could  have  been  com- 
pelled to  pay.  Appellant  got  no  better  title 
under  the  foreclosure  proceedings  than  ita 
predecessor  had.  Why  should  it  not  be  com- 
pel led  to  do  justice  to  the  wronged  land- 
owner? The  original  company  haa  acquired 
the  right  to  build  its  road  upon  the  land  in 
question  without  being  guilty  of  trespass,  or 
remitted  to  the  writ  oi  ad  quod  damnum,  and 
the  measure  of  damages,  as  suggested,  was 
afterwards  to  be  ascertained  by  agreement. 
When  appellant  took  possession  of  appellee's 
land,  it  affirmed  the  agreement,  and,  in. 
equity,  made  itself  liable  to  pay  the  dam- 
ages. *^  Acquiescence  on  the  part  of  the  land- 
owner, though  acting  as  a  waiver  of  his  right 
to  maintain  ejectment,  is  by  no  means  a 
waiver  of  his  right  to  damages  such  as  would 
have  been  recovered  in  a  regular  condemna- 
tion proceeding. "  19  Am.  &  Eng.  Encyclop. 
Law,  860.  Appellant  is  possessed  of  a  license 
which,  being  irrevocable,  renders  it  as  se- 
cure in  its  possession  as  an  easement,  and  ''ait 
easement  once  acquired  becomes  a  privilege- 
in  favor  of  the  dominant  estate,  and  a  burden 
imposed  upon  the  servient  estate,  and  subse- 
quent grantees  take  it  subject  to  the  privilege 
or  burden.''  Ballard,  Real  Estate  Statutes, 
§  866.  The  appellant  does  not  discuss  the 
sufficiency  of  the  evidence  to  sustain  the 
finding,  and  the  question  is  therefore  waived. 
Judgmint  afflrmed* 
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'1*  WherA  a  married  wonuui  leaves  the 
lioine  of  herself  and  husband*  the  title  to 
'vrhich  was  in  the  husband,  and  remains  away 
nearly  three  years  before  claiming  any  home- 
stead  interest  in  the  property,  but  the  husband 
remains  in  constant  occupancy  of  the  land,  keep- 
tag  his  home  thereon,  such  absence  alone  will  not 
constitute  abandonment  by  the  wife  of  her  home- 
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Effect  of  aiiooree  on  hametttead  riohtB, 

Husband's  claim  to  Twmettead^  where  decree  of  dU 

voreeistfienL 

A  husband  liable  for  the  support  of  his  children 
does  not  lose  his  homestead  riflrhts  in  his  land  by 
reason  of  a  divorce.  Bedfern  y.  Red  fern,  88  UL 
fiOO;  Byers  y.  Byers,  21  Iowa,  268;  BifQe  v.  Pullam, 
114  Mo.  50. 

And  in  Doyle  v.  Gobum.  6  AUen,  71,  it  was  held 
that  a  husband  does  not  lose  his  homestead  riff  bts 
even  where  the  custody  of  the  child  is  awarded  to 
the  mother,  as  he  may  adopt  other  members  of  his 
homehold:  and  it  is  not  lost  by  death  or  absence  of 
wife  and  children,  and  it  is  for  the  benefit  of  the 
husband  as  well  as  the  wife. 

And  the  same  was  held  in  Woods  v.  Davis,  84 
Iowa,  264,  where  the  custody  of  the  children  was 
awarded  to  the  wife,  but  the  husband  was  still  lia- 
ble for  support  of  his  children. 

These  cases  fairly  support  the  doctrine  an- 
nounced in  the  main  case. 

Bat  where  the  homestead  is  f^lven  to  a  **  head  of  a 
family,**  and  the  husband  has  no  family  of  bis  own 
dependent  on  him  residing  on  the  land,  and  bis  wife 
has  the  care  and  support  of  their  child,  a  finding 
that  he  has  abandoned  the  idea  of  having  a  home- 
stead for  a  family,  and  had  ceased  to  be  the  head 
of  a  family  after  his  divorce,  will  be  sustained. 
Cooper  V.  Cooper,  24  Ohio  St.  488. 

And  under  N.  H.  laws  1868.  chap.  1,  givlnir  a 
homestead  to  a  **  wife,  widow,  and  children"  where 
the  custody  of  the  children  was  awarded  to  her.  bis 
interest  was  subject  to  levy  for  her  judgment  of 
alimony— as  his  or  her  family  did  not  occupy  the 
same.    Wiggin  v.  Buzzell,  68  N.  H.  329. 

And  under  Indiana  2  Rev.  Stat.  1876,  providing 
for  ezempttoo  on**  a  debt  growing  out  of  or  found- 
ed upon  a  contract,  express  or  implied,"  there  is  no 
exemption  to  the  husband  on  a  judgment  for  ali- 
mony in  favor  of  the  wife.  Menzie  v.  Anderson, 
66  Tnd.  280. 

After  divorce,  a  husband  may  convey  to  his 
former  wife  his  interest  in  the  homestead,  and  a 
mortgage  made  by  her  on  the  same  after  such  con- 
veyance will  be  valid.    Grupe  v.  Byers,  78  CaL  271. 

A  husband  who  believed  he  was  divorced,  and 
married  another  woman  and  then  made  a  mort- 
gage on  the  homestead,  and  after  foreclosure  sale 
obtained  a  decree  of  divoroefrom  his  first  wife, 
cannot  claim  his  homestead  as  against  the  pur- 
chaser.   Trout  V.  Rumble,  82  Mich.  202. 

Wiffi  cHalm  to  homestead,  where  decree  of  divorce 

is  silent. 
A  divorced  wife  has  no  claim  on  her  husband^s 
homestead  where  the  decree  of  divorce  makes  no 
diBpofitrion  of  the  same.   Heaton  v.  Sawyer,  60  V  t 
485;  Stahl  v.  Stahl,  114  HI.  876. 
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stead  rights.  Whether  or  not.  in  such  a  ease,  a. 
wife  could,  under  any  circumstances,  forfeit  her 
homestead  rights  under  our  statute,  not  decided.. 
8.  In  divorce  proceedings  it  is  eompe-^ 
tent  for  the  court  to  asaif^  the  home^ 
stead  to  the  innocent  party*  either  abso- 
lutely or  for  a  limited  period:  but,  where  the 
decree  in  the  divorce  proceedings  is  silent  upon 
the  question,  the  homestead  will,  upon  the  disso- 
lution of  the  marriage,  remain  in  possession  of 
the  party  holding  the  legal  title  thereto,  dis- 
charged from  all  homestead  rights  or  claims  of* 
the  other  party. 

(January  8,  180L) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Disirict  Court  for  Steele  County  in 


And  the  same  was  held  where  she  was  in  fault, 
and  the  statute  provided  that  any  estate  granted 
by  the  laws  of  this  state  to  the  husband  and  wife  in 
the  property  of  the  other,  shaU  be  forfeited  by  the- 
party  at  fault,  in  a  divorce.  Bendleman  v.  Bendle- 
man,  118  111.  2&1. 

In  this  case  the  divorce  was  rendered  in  Kanaiif^ 
but  the  jurisdiction  of  that  court  was  sustained. 

8o  where  she  had  not  made  any  homestead  decla^ 
ration,  as  required  by  the  statute,  she  could  not  re- 
sist a  mortgage  foreclosure  on  the  same.  BunneL 
V.  Stockton,  83  Cal.  819. 

But  under  Mo.  Rev.  Stat.,  •  2680,  providing  that  a 
married  woman  may  file  her  claim*  to  a  tract  of 
land  occupied  as  a  homestead  if  she  is  abandoned 
by  her  husband,  and  after  such  claim  the  husband 
cannot  sell  it,  a  claim  so  filed  will  protect  th» 
rights  of  the  wife  as  against  the  husband^s  credit- 
ors even  if  she  afterwards  obtains  a  divorce,  where- 
she  is  the  head  of  a  family.  Blandy  v.  Asher,  72 
Mo.  27. 

And  under  Mass.  Gen.  Stat.,  chap.  107,  •  40,  pro- 
viding that  on  dissolution  of  marriage  for  any- 
cause  except  adultery,  the  wife  shall  be  entitled  Uy. 
the  possession  of  her  estate,  she  may  recover  prop- 
erty deeded  to  her.  and  in  the  possession  of  her 
former  husband,  although  the  deed  contained  a 
statement  that  it  was  to  be  held  by  him  as  a  home- 
stead, but  the  hat>endum  clause  was  to  her  and  to 
her  beirs.    Dunham  v.  Dunham,  128  Mass.  84. 

In  Whetstone  v.  Coffey,  48  Tex.  209,  it  was  held-, 
that  a  divorced  wife  is  not  precluded  from  assert- 
ing her  claim  to  community  property  occupied  as  a 
homestead,  and  sold  by  her  husband  without  her 
consent,  although  the  decree  of  divorce  did  not  dis- 
pose of  the  community  property. 

And  under  T6x.  Rev.8tat..art.  2864,  providlna  that 
in  a  decree  of  divorce  the  court  may  divide  the  ee-> 
tate  of  the  parties,  but  that  nothing  shall  be  oon-^ 
Btrued,  to  compel  either  party  to  divest  him  or  her- 
self of  the  title  to  real  estate,  and  the  court  makes* 
no  order  in  regard  to  the  community  property  oc^ 
cupled  as  a  homestead,  the  divorced  wife  residing 
thereon  may  claim  one  half  thereof  as  against  her- 
former  husband's  creditors.  Kirkwood  v.  Doin-. 
nau.  80Tex.645. 

And  the  same  was  held  in  Craig  v.  Craig,  81  Tex. 
203,  but  the  other  part  of  the  decree,  awarding  the- 
other  half  of  the  property  to  the  child,  was  erro- 
neous. 

It  was  held  in  Sellon  v.  Beed,  6  Blss.  126,  that 
where  the  wife  resided  on  the  homestead  at  the- 
time  of  divorce,  and  by  the  decree  was  awarded 
the  care  of  the  child,  and  thus  continued  as  the- 
head  of  the  family,  and  alimony  was  not  awarded 
In  lieu  of  the  homestead,  she  may  retain  the  same- 
as  aaainst  a  grantee  of  her  fonaertiusband.  Thia. 
1  decision  seems  against  the  weight  of  authority,. 


See  also  40  L.  R.  A.  750. 
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ffkYOT  of  defendant  in  a  proceeding  to  deter- 
mine advene  claims  to  certain  real  estate.   B«- 

The  facts  are  stated  in  the  opinion. 

Messrs.  F«  W«  Ames  and  Carmody  A 
Leslie*  for  appellant : 

No  order  being  made  in  the  decree  of  di- 
vorce which  dissolved  the  status,  regarding 
the  homestead,  its  disposition  after  the  di- 
vorce must  be  as  directed  bv  statute,  and 
Nelson  having  no  lawful  wife  to  join  him 
in  the  deed,  he  was  free  to  convey  by  his 
■deed  alone.  This  would  certainly  pass  the 
legal  title,  even  if  a  homestead  right  did 

"CXIRt 

8taM  V.  8taM,  114  111.  875 ;  Waples,  Home- 
steads &  Exemptions,  265,  %  6,  and  cases 
•cited. 


Our  statutie  evidently  contemplated  that 
the  homestead  should  remain  with  the  owner 
of  the  fee  simple,  if  he  is  in  possession  and 
continues  his  nome  thereon,  or  be  disposed 
of  by  the  court  in  the  decree  of  divorce,  as 
provided  in  section  2585  of  Complied  Laws. 
If  not  so  disposed  of,  the  dissolution  of  the 
marriage  dissolves  all  rights  growing  out  of 
the  relation  of  marriage,  such  as  4ower,  etc. , 
and  they  not  being  reserved  in  the  decree  are 
lost. 

Wiggin  v.  Bussea,  58  N.  H.  829;  HetUon 
V.  Sawyer,  60  Yt.  495 ;  Kirkwood  v.  Domnau, 
80  Tex.  645. 

No  reason  exists  why  all  such  rights  could 
not  be  adjusted  In  the  divorce  suit. 

Byers  v.  Byers,  21  Iowa,  268. 

Mr.  J«  H.  Bosard*  for  respondent : 


although  tMsed  on  Yanzant  v.  Yanzant  and  Bon- 
nell  V.  Smith,  in/ntx,  but  in  these  latter  oases  the 
wife  was  awarded  the  homestead  in  the  divorce  de- 
isree. 

Decree  awarding  homestead. 

Generally  the  court  in  renderinflr  the  decree  of 
divorce  may  make  an  equitable  distribution  of  the 
property,  and  'may  a^ard  the  homestead  to  one  of 
the  parties.  Lowell  v.  Lowell,  66  Gal.  816;  Snod- 
^nraas  v.  Snodgrass,  40  Kan.  4M ;  Cole  v.  Cole,  27  Wis. 
IS81;  Harran  v.  Harran,  85  Wis.  289 ;  Cole  v.  Cole, 
Zi  Iowa,  4B8:  Brandon  v.  Brandon,  14  Kan.  842; 
Webster  v.  Webster,  64  Wis.  488. 

And  a  decree  of  divorce  awarding  to  the  wife 
to  "*  have  and  hold  her  preseat  homestead  as  ali- 
mony, with  the  right  to  rent  the  same  until  the 
youngest  child  becomes  of  age, "  is  valid,  as  the 
•question  of  alimony  is  discretionary.  JoUiff.v.  Jol- 
lifl,  82  IlL  627. 

And  where  the  wife  was  awarded  the  custody 
and  care  of  the  children  and  the  homestead,  she 
was  entitled  to  the  same  as  against  her  husband*s 
creditors.  Yansant  v.  Vanzant,  28  m.  686;  Bon- 
iiell  V.  Smith,  68  BL  876. 

And  under  Tennessee  Code,  •  20i6,  providing  that 
the  title  to  the  homestead  shall  be  vested,  by  de- 
cree of  the  court  granting  the  divorce.  In  the  wife, 
-and  after  her  death  it  shall  pass  to  the  children, 
where  the  property  is  held  by  husband  and  wife  as 
joint  owners  as  tenants  by  entireties,  and  the  decree 
gives  it  to  her,  she  may  assert  her  claim  to  the  same, 
as  against  his  creditors.  Shelton  v.  Orr,  12  L.  B.  A. 
«l4,89Tenn.82. 

Under  Texas  oonstttotion  and  statutes  giving  to 
a  oitisen,  a  homestead  free  from  the  power  of  any 
•court  to  devest  him  of  the  same,  the  court  may  de- 
<sree  in  divorce,  that  the  wife  may  have  the  use  of 
his  homestead,  but  it  cannot  give  her  more  than  a 
life  estate  in  the  same.  Tiemann  v.  Tiemann,  84 
Tex.  622. 

And  the  court  has  power  to  make  a  decree  that 
the  alimony  awarded  is  a  lien  on  the  homestead, 
where  it  may  give  the  homestead  to  the  wife.  Blank- 
•«nship  y.  Blankenship,  19  Kan.  169;  Daniels  v.  Mor- 
ris, 64  Iowa,  868 ;  Hemen way  v.  Wood,  63  Iowa,  2L 

A  homestead  established  on  community  property 
may  be  divided  in  decree  of  divorce  by  the  court 
the  same  as  other  common  property.  Trigg  v. 
Trigg  (Tex.)  Deo.  8, 1881 ;  Gimmy  v.  Doane,  22  Cal. 
«8&. 

And  in  Blcbey  v.  Hare,  41  Tex.  886,  it  was  held 
that  if  community  property  decreed  to  be  divided 
In  a  divorce  was  a  homestead,  it  was  not  subject  to 
•sale  by  community  creditors,  but  if  not  a  home- 
mead  it  was  liable  for  community  debts  contracted 
before  the  institution  of  the  divorce  suit. 

In  Zapp  V.  Strohmeyer,  75  Tax.  638,  It  was  held 
that  where  the  homestead  was  divided  by  the  court, 
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and  the  decree  did  not  give  the  custody  of  the 
children  to  either,  and  the  children  except  one 
remained  with  the  mother,  and  this  one  sometimes 
visited  his  father,  the  part  allotted  to  the  father 
was  exempt  from  execution  for  costs  in  the  case, 
and  the  court  said  that  **the  head  of  the  family,  or 
the  two  heads  of  families  that  there  may  be  after 
the  divorce,  are  entitled  to  hold  their  homestead 
against  the  forced  sale,  without  regard  to  the 
causes  of  divorce;  provided,  that  as  to  creditors 
who  were  such  at  the  date  of  the  divorce  not  more 
than  two  hundred  acres  of  the  existing  homestead 
will  be  included  in  the  exemptions  to  both.  **  Thia 
decision  asserting  that  a  homestead  may  be  split  in 
a  divorce  suit,  and  two  homesteads  then  exist,  is 
novel,  although  the  reasoning  of  the  court  on  the 
facts  of  the  case  appears  plausible. 

But  in  Shoemake  v.  Chalfant,  47  OaL  482,  It  was 
held  that  a  decree  dividing  the  homestead  '*  severed 
the  sort  of  Joint-tenacy  of  the  parties  in  the  home- 
stead premises,  which  had  been  oreated  by  the 
homestead  declaration,  the  residence  of  the  parties, 
eta,  under  the  provisions  of  the  homestead  act  It 
also  destroyed  the  right  of  survivorship.  . .  .  The 
family,  for  whose  benefit  the  provisions  of  the 
homestead  act  was  mainly  designed,  was  severed  by 
the  decree,  and  neither  the  husband  nor  the  wife  is 
entitled  to  reside  on  that  portion  of  the  homestead 
premises  which  was  allotted  to  the  other.  All  the 
principal  qualities  of  the  homestead  estate,  except' 
that  of  exemption  from  liability  for  debts,  etc, 
having  been  destroyed  by  the  decree,  the  latter  in 
our  opinion,  was  also  destroyed.  The  decree  was 
as  effectual  in  its  results  as  would  have  been  a  deo> 
laration  of  abandonment.  **  This  evidently  Is  on 
the  ground  that  the  homestead  right  in  that  state 
is  a  Joint  tenacy. 

Under  Cal.  Code,  •  146,  providing  that  If  the  homo- 
stead  has  been  selected  from  the  community  prop- 
erty, it  may  be  assigned  to  the  innocent  party, 
either  absolutely  or  for  a  limited  period,  the  court 
cannot  create  a  trust  in  assigning  It  but  must  as- 
sign it  absolutely  or  for  a  limited  period.  P«mpfK>^ 
V.  Simpson,  80  Cal.  287. 

Or  if  the  wi  f  e  has  obtained  the  title  and  the  decree 
is  silent,  she  may  retain  the  homestead.  Burkett 
▼.  Burkett,  8  L.  K.  A.  781, 78  OaL  810. 

And  uDder  this  statute  the  court  may  set  aside 
to  the  innocent  party  the  homestead,  leaving  to  the 
other  party  aU  other  property  heretofore  owned 
by  the  parties  as  community  property.  Boyd  v. 
Boyd  (Oal.)  Jan.  14, 1888. 

And  the  court  may  even  award  the  homestead  to 
the  guilty  party,  where  all  claim  to  the  same  is  re- 
leased by  stipulation  of  the  other  party  in  the  case, 
decreeing  divorce.   Stockton  v.  Knock,  78  Oal.  428. 

In  this  notecases  where  the  parties  had  separated 
but  no  divorce  was  granted,  are  omitted.      L  T. 
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When  the  respondent  was  divorced  from 
tier  husband  and  given  the  custodj  of  the 
•children  ehe  became  the  head  of  the  family. 

Thompson,  Homesteads,  A  £zemptioniB, 
g82. 

A  wife  who  has  been  granted  a  divorce 
and  given  custody  of  the  child,  is  the  head 
of  the  family,  and  as  such  is  entitled  to  the 
homestead. 

Sellon  V.  Beed,  6  Bias.  135.  21  Myer*s  Fed. 

Dec.    689;    Byer$  v.   Byer$,   21  Iowa,   268; 

Vaneant  v.   Vamant,  28  111.  586 ;  BonruU  v. 

J^mith,  53  111.  875:  Brandon  v.  Braridan,  14 

Kan.  842 ;  Bendleman  v.  Bendleman,  118  Ul. 

:257. 

Bajptholomewt  Oh.  /.,  delivered  the 
•opinion  of  the  court: 

This  action  was  brought  to  determine  ad- 
verse claims  to  a  quarter  section  of  land  in 
Steele  county.  It  was  heard  on  an  agreed 
atatemcnt  of  facts,  from  which  the  court 
made  two  conclusions  of  law:  First,  that 
plaintiff  was  not  the  owner  in  fee  simple  of 
the  land;  and,  second,  Uiat  defendant  was 
entitled  to  the  possession  of  the  land  The 
judgment  simply  dismissed  the  complaint  on 
the  merits,  with  costs.  Plaintiff  appeals, 
-and  aasails  the  conclusions  as  not  warranted 
by  the  facU.  On  June  10,  1882,  one  Torkel 
Mehus,  husband  of  the  respondent,  Thea  Me- 
bus,  obtained  a  patent  to  said  land  under  the 
federal  homestead  law.  Torkel  Mehus  and 
respondent  continued  to  reside  on  said  land 
as  their  homestead  until  May,  1887.  At  that 
time  there  were  living  three  minor  children, 
the  issue  of  their  marriage.  In  May,  1887,  the 
fespondent,  Thea  Mehus,  taking  her  minor 
children  with  her,  left  the  said  Torkel  Me- 
hus, and  has  not  lived  with  him  since  that 
time.  Torkel  Mehus  continued  in  possession 
of  the  land,  and  made  his  home  thereon  un- 
til the  sale  thereof  hereinafter  mentioned. 
In  January.  1890,  the  respondent,  as  the  wifA 
of  Torkel  Mehus,  and  in  behalf  of  herself 
and  her  minor  children,  attempted  to  file  a 
declaration  of  homestead  nnder  sections  2458 
and  2459.  Comp.  Laws,  and  the  declaration 
was  recorded  in  the  office  of  the  register  of 
deeds  of  Steele  connty.  In  October,  1890,  she 
brought  an  action  of  divorce  against  Torkel 
Melius,  on  the  ground  of  his  tuiultery;  and 
in  January,  1891,  the  district  court  granted 
her  a  decree  absolute  on  that  ground,  aad 
rave  her  the  custody  of  the  three  children. 
In  her  complaint  she  prayed  the  allowance 
of  a  reasonable  sum  for  maintenance  of  her- 
self and  children  out  of  the  property  of  her 
mid  husband.  The  decree  gave  her  a  gross 
sum  of  $250,  and  $20  per  month  for  the  sup- 
port of  herself  and  clilldren.  No  order  what- 
ever was  made  relative  to  the  homestead,  nor 
was  it  mentioned  in  the  complaint.  On  the 
IHh  day  of  September,  1891,  Torkel  Mehus 
-executed  a  warranty  deed  of  said  premises  to 
the  appellant,  Rosholt.  Appellant  was  a 
purchaser  for  value,  with  no  notice  of  any 
claim  of  respondent  upon  the  land,  except  the 
oonstructive  notice  given  by  the  record  of  the 
homestead  declaration  and  the  record  in  the 
divorce  proceedings.  Appellant  claims  un* 
•der  the  oeed,  and  resp<)ndent  claims  a  home- 
-atead  interest  in  the  land. 


What  was  the  condition  of  this  land  as  to 
the  homestead  character  at  the  time  of  the 
rendition  of  the  divorce  decree?  We  think 
it  was  the  homestead  of  Torkel  Mehus  and 
his  family,  including  this  respondent.  The 
legal  head  of  the  family  had  remained  in 
constant  occupancy  of  the  land  as  his  home. 
This  preserved  its  homestead  character.  The 
actual  presence  of  the  wife  is  not  required 
for  the  inception  or  preservation  of  the  home- 
stead right,  so  long  as  the  husband  is  the 
head  of  the  familv.  Johnston  v.  Turner,  29 
Ark.  280 ;  WiUiamt  v.  Sttetland,  10  Iowa,  51 ; 
Bradford  v.  Osntral  Kan$ai  Loan  dt  T,  Oo, 
47  Kan.  587,     ' 

Without  holding  that  a  wife  can  forfeit 
her  homestead  interest  in  her  husband's  home, 
or  estop  herself  from  claiming  the  same  by 
anything  short  of  a  contract,  but  assuming 
such  to  be  the  law.  it  is  yet  certain  that  this 
record  shows  no  such  forfeiture  or  estoppel. 
The  record  does  not  disclose  when  tiie  adul- 
tery upon  which  respondent  based  her  action 
for  divorce  occurred.  If  prior  to  her  leaving 
home,  her  absence  would  not  imperil  her 
rights  {EarU  v.  'Earle,  9  Tex.  680)  ;  but,  if 
subsequent,  yet  it  does  not  appear  that  she 
left  her  home  and  abandoned  all  intention  to 
return.  It  does  not  appear  that  she  left  the 
jurisdiction,  or  attempted  to  establish  a  home 
elsewhere.  Her  effort  to  file  a  declaration 
of  homestead  would  indicate  an  intention  to 
return.  It  has  grown  to  be  familiar  law 
that,  in  the  absence  of  express  statutory  pro- 
visions, absence  from  the  homestead  for  any 
reasonable  time  will  not  amount  to  abandon- 
ment when  the  animus  rovertendi  always  ex- 
ists, and  no  other  home  is  created.  We  re- 
peat, respondent's  homestead  right  existed 
at  the  date  of  the  rendition  of  the  decree  of 
divorce,  but  it  so  existed  by  virtue  of  the 
fact  that  she  was  a  member  of  the  family  of 
Torkel  Mehus,  who,  with  his  family,  had 
established  his  home  and  their  home  thereon, 
and  whose  occupancy  had  been  continuous. 
Her  rights  were  in  no  manner  strengthened 
by  the  fact  that  she  attempted  to  place  a  dec- 
laration of  homestead  on  record.  Such  dec- 
laration does  not  create  homestead  rights 
(Cols  V.  OiU,  14  Iowa,  527;  Tost  v.  DevauU, 
9  Iowa,  60)  ;  nor  do  we  think,  although  we 
do  not  find  the  point  ruled,  that  it  takes  the 
place  of  continuous  occupancy  after  the  in- 
ception of  the  homestead,  except  where,  as 
in  Minnesota,  there  is  an  express  statutory 
provision  to  that  effect.  But  even  then,  we 
suppose,  the  statute  in  no  manner  affects  the 
question  of  actual  abandonment,  but  might, 
in  a  subsequent  contest,  shift  the  burden  of 
proof.  In  this  state,  when  the  head  of  a 
familv  owns  land  in  excess  of  the  amount  al- 
lowea  by  law  for  a  homestead,  and  the  land 
is  in  one  body,  and  the  family  resides  there- 
on, the  homestead  may  be  selected  in  any  form 
that  may  be  desired  up  to  the  quantitv  al- 
lowed b^  law  as  a  homestead.  Recording  a 
declaration  of  homestead  eives  notice  to  all 
purchasers,  and  all  parties  dealing  with  or  ex- 
tending credit  to  the  owner,  of  the  exact  land 
claimed  as  a  homestead.  This,  we  think,  is 
the  main,  and  perhaps  exdusi^re,  reason  for 
the  provision  because  a  failure  to  make  and 
file  U&e  declaration  does  not  render  the  home- 
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■tead  liable  m  execution.  It  only  derolvea 
upoD  the  officer  holding  the  execution  the 
duty  of  selecting,  platting,  and  recording  the 
homestead.  But  since  respondent's  home- 
atead  rights  rested  exclusively  upon  the  fact 
that  she  was  a  member  of  the  family  of  Torkel 
Mehus,  and  since  the  divorce  efPectually  sev- 
ered that  relation,  it  follows  that  her  home- 
stead right  was  destroyed,  unless  preserved 
by  the  statute  or  the  decree.  That  decree 
severed  the  family  relation  theretofore  exist- 
ing between  Torkel  Melius  and  Thea  Mehus. 
She  was  no  longer  a  member  of  his  family. 
She  was  neither  his  wife  nor  his  widow,  and 
could  claim  none  of  the  homestead  rights 
given  by  law  to  the  wife  or  widow.  The 
occupancy  which  created  and  had  preserved 
for  her  a  homestead  right  in  that  land  ceased 
instantly  when  she  ceased  to  be  a  member  of 
the  family  of  Torkel  Mehus. 

But  it  is  claimed  that,  by  virtue  of  a  new 
relation  then  created,  the  homestead  right 
devolved  upon  her.  It  is  urged  that  when 
respondent  was  divorced  from  her  husband, 
and  given  the  custody  of  the  minor  children, 
■he  became  the  head  of  the  family,  and  that 
under  such  circumstances,  when  the  wife  is 
the  meritorious  cause  of  tlie  divorce,  she  does 
not,  by  obtaining  a  divorce,  forfeit  her  home- 
stead right.  The  position  thus  broadly  taken 
does  not  meet  our  approval.  Whatever  sup- 
port it  has  in  the  books  originated  in  Van- 
want  V.  Vanzant,  28  111.  586.  In  that  case 
the  complainant  was  the  divorced  wife,  who 
had  been  given  the  custody  of  the  minor 
children.  After  asserting  her  right  to  the 
homestead  as  against  the  defendant,  who  was 
a  creditor  of  the  husband,  the  court  says : 
"The  spirit  and  policy  of  the  homestead  act 
seem  to  demand  this  concession,  and  to  regard 
the  complainant,  for  this  purpose,  as  a  widow 
and  the  head  of  a  family.  **  The  court  im- 
mediately adds:  ''But  there  are  other  cir- 
cumstances disclosed  by  the  record  whidi 
fortify  the  claims  of  the  complainant  to  the 
enjoyment  of  this  property.  In  the  first 
place,  it  is  abundantly  proved  that  the  prop- 
erty was  purchased  with  her  own  means,  and, 
in  the  next  place,  that  the  court  decreeing 
the  divorce  assigned  it  to  her  as  alimony, 
and  for  which  she  holds  the  deed  of  the 
master  in  chancery,  executed  under  the  de- 
cree of  the  court. "  It  is  proper  to  add,  also, 
that  the  premises,  at  the  time  of  the  divorce, 
were  in  the  possession  of  a  tenant,  who  im- 
mediately attorned  to  the  divorced  wife,  and 
the  court  held  that  to  be  equivalent  to  actual 
occupancy  by  her.  This  case  was  followed 
by  Bonnell  ▼.  Smith,  58  111.  875,  where,  also, 
the  wife  obtained  the  divorce  and  custody  of 
the  children,  and  was  decreed  the  homestead 
absolutely  as  alimony,  and  the  court,  with- 
out discussing  the  matter,  stated:  *'8he 
therefore  held  it  in  a  double  right, — as  ali- 
mony, under  the  decree  of  the  court,  and  as 
her  homestead,  by  operation  of  the  statute. " 
In  this  state  a  decree  of  divorce  which  granted 
to  the  meritorious  wife  the  homestead  ab- 
solutely as  alimony  would  forever  protect  her 
possession,  except  in  the  enumerated  cases, 
where  a  homestead  is  liable,  irrespective  of 
any  construction  of  the  homestead  law.  But 
in  Sellofi  v.  Reed,  5  Biss.  125,  also  21  Myer's 
Fed.  Dec.  689,  and  which  arose  in  Illinois, 
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the  decree  in  the  divorce  case  made  no  such, 
disposition  of  the  homestead.     The  fee  was- 
in  the  husband,  or  we  so  gather  from  the- 
case.    In  the  divorce  action  the  meritoriou»- 
wife  obtained  custody  of  the  child  and  ali- 
mony in  gross.    Nothing  was  said  about  the- 
homestead.     She  was  in  possession,  and  re- 
mained in  possession  with  tlie  child,  and  she- 
was  held  entitled  to  possession,  as  against 
her  divorced  husband's  grantee.    The  case  is 
ruled  on  the  Vangant  Ccm,    These  cases  have^ 
been  pressed  upon  us  with  much  confidence, 
as  being  a  construction  by  able  courts  of  ^ 
homestead  law  not  materially  different  from 
our  own.    The  question  is  now  raised  for  the^ 
first  time  in  this  jurisdiction.    Its  decision 
will  announce  a  rule  of  property  to  be  fol- 
lowed hereafter.    That  rule  should  be  sup- 
ported by  sound  Judicial  reasons.     We  ar»- 
forced  to  say,  when  it  is  sought  to  carry  thfr 
rule  indicated  in    Yarviant  v.  Vamant  to  the- 
extent  that  is  here  claimed,  that  it  fails  to- 
find  support  in  sound  reason,  and  is  entirely 
unnecessary  for  the  protection  of  the  family. 
It  is  true  that  the  homestead  estate  is  created 
for  the  benefit  of  the  family,  and  not  for  the^ 
benefit  of  the  husband  and  father.     Fare  v. 
Fore,  2  N.  Dak.  260.     And  it  is  true  that 
courts  liberally  construe  homestead  laws,  for 
the  purpose  of  effectuating  their  wise  and 
beneficent  intentions,  to  U&e  end  that  no  fam- 
ily, through  the  misfortune  of  poverty  or  the- 
death  of  its  lesral  head,  may  be  deprived  of 
shelter,  and  where  the  homestead  consists  of 
a  farm,  as  in  this  case,  of  support.    But  aU 
the  reasons  which  have  induced  the  law  to- 
favor  the  wife  or  widow  in  the  matter  of 
homestead  rights  are  entirely  absent  in  cases- 
of  divorce.    There  is  no  action  known  to  the- 
law  wherein  the  entire  property  of  both  par- 
ties is  brought  more  directly  within  the  grasp 
and  control  of  the  chancellor  than  the  action 
for  divorce.    In  this  action  the  chancellor 
reviews  not  only   the   marital   rights  and 
wrongs  of  Uie  respective  parties,  but  their 
financial  status  and  financial  needs.     He  re- 
quires absolute  information  as  to  the  num- 
ber, age,  and  condition  of  all  minor  children. 
He  knows  it  is  the  duty  of  the  husband  and 
father  to  support  the  family  and  educate  th» 
children.      He  knows  that,   in  case  of  th» 
death  of  the  husband  and  father,  the  law 
places  its  hand  upon  so  much  of  his  property 
as  constituted  his  homestead,  and  devotes  it 
exclusively  to  the  accomplishment  of  those- 

C poses  which  it  was  the  duty  of  the  hus- 
d  and  father  to  accomplish  while  living. 
Where  a  divorce  a  vinculo  is  granted  to  an. 
innocent  wife,  and  she  is  given  the  custody 
of  minor  children,   it  is  the  duty  of  the 
chancellor,  so  far  as  the  circumstances  will 
permit,— and  his  power  in  that  respect  i» 
plenary, — to  compensate  the  innocent  family 
for  eveiy  right  it  has  lost  by  reason  of  the- 
legal  separation  from  an  offending  husband 
and  father.     Under  our  statute,  the  court 
may  in  such  cases  require  the  husband  to- 
give  security  for  any  payments  ordered  to  bo 
made  to  the  wife,  or  for  the  maintenance  of 
the  family ;  or  the  court  may  place  the  entire 
estate  of  the  husband  in  the  hands  of  a  re- 
ceiver, in  order  to  secure  such  payments  or 
maintenance,  and  the  homestead,  as  such,  i» 
specially  placed  in  the  control  of  the  court 
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The  Statute  eays  (Comp.  liaws,  sec.  2585)  : 
"The  court,  in  rendering  a  decree  of  divorce, 
may  assign  the  homestead  to  the  innocent 
party,  either  absolutely  or  for  a  limited  per- 
iod, according  to  the  facts  in  the  case  and  in 
consonance  with  the  law  relating  to  home- 
stead. "  It  would  appear  from  this  language 
that  the  legislature,  so  far  from  intending 
that  the  homestead  should  pass  to  the  in- 
nocent party  by  virtue  of  the  statute  alone, 
thought  it  necessary  to  give  the  court  ex- 
press power  to  so  dispose  of  it  by  decree. 
We  are  entirely  unable  to  see  any  good  rea- 
son why.  after  the  chancellor,  in  the  exer- 
cise of  the  br(md  and  liberal  discretion  in  him 
vested,  has  given  the  innocent  family  everj 
protection  the  circumstances  admitted  or  their 
needs  required,  the  law  should  then  step  in, 
and  transfer  to  them,  at  the  expense  of  the 
husband,  another  and  very  material  estate, 
to  wit,  the  homestead  owned  and  theretofore 
occupied  by  him.  Particularly  must  this 
be  true  when,  as  in  this  case,  the  decree  of 
divorce  casts  upon  the  husband  the  continu- 
ing duty  of  supporting  that  family,  by  com- 
pelling him  to  pay  a  certain  monthly  pay- 
ment. It  is  not  to  be  believed  that  the  law 
will  then  grasp  the  very  property  out  of 
which  the  husband  must  realize  the  money 
to  make  those  payments,  and  transfer  it  to 
the  family,  ana  yet  hold  him  for  the  pay- 
ments. We  deem  it  better  for  the  innocent 
party,  better  for  the  fee  owner,  better  as  a 
rule  of  property,  that  the  interests  of  the  re- 
spective parties  in  the  homestead  should  be 
fixed  by  the  decree  in  the  divorce  proceed- 
ing; and,  when  that  decree  is  silent,  the 
homestead,  like  all  other  realty,  must  remain 
in  the  possession  of  the  party  holding  the  rec- 
ord title,  discharged  of  all  homestead  Tights 
and  claims  of  the  other  party ;  and  this  we 
deem  the  result  of  the  better  authorities. 
Beaton  ▼.  8awyer,  60  Vt.  495;  Wigffin  v. 
BuzzeU,  58  N.  H.  829 ;  BiJ}U  ▼.  PuUam,  114 
Mo.  50. 

The  district  court  for  Steele  county  will 
reverse  its  judgment,  and  enter  a  decree 
granting  the  relief  prayed  for  in  the  com- 
plaint. 

Reversed, 

All  concur. 

CorliM*  c7.,  ooncunini?! 

The  respondent,  in  effect,  claims  that  she 
had  the  right,  after  she  had  ceased  to  be  the 
wife  of  the  owner  of  the  property  used  by 
them  both  as  a  homestead,  to  eject  her  former 
husband  therefrom,  notwithstanding  the  fact 
that  he  owned  the  fee.  A  homestead  right 
is  not  property  which  can  be  sold.  It  pos- 
sesses no  value  independent  of  the  right  to 
possession.  If  the  respondent  has  a  home- 
stead rif^ht  in  the  property  in  Question,  she 
has  a  right  to  occupy  the  premises,  and  she 
has  no  other  or  different  right.  She  can  oc- 
cupy them  during  the  balance  of  her  life. 
Her  right  of  possession  is  inconsistent  with 
the  husband's  right  of  occupancy.  They  are 
divorced.  The  family  tie  is  broken.  Unless 
they  remarry,  it  is  contrary  to  public  policy 
that  they  should  live  together  under  the  same 
roof.  The  divorce  was  granted  because  the 
court  decided  that  they  ought  not  to  inhabit 
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the  same  home.    The  homestead  right  sur* 
vives  the  divorce.    Doyle  y,  Cto*um,D  Allen, 
71 ;  Biffle  v.  Pullam,  114  Mo.  50.     In  whom 
is  it  vested?    It  cannot  belong  to  both  par- 
ties.    While  the  family  was  a  unit,  it  be- 
lonfred  to  the  family;   but,  after  the  union 
of  the  family  had  been  destroyed,  the  home- 
stead right  must  then  have  vested  exclusively 
in  either  the  husband  or  the  wife.     How  can 
it  be  claimed  that  the  decree  of  divorce  vested 
it  exclusively  in  the  former  wife?    That  de- 
cree, so  far  from  transferring  the  right  from 
the  husband  to  the  wife,  struck  from  under 
her  the  very  foundation  of  her  claim  to  a 
homestead  right.    This  right  was  given  to 
her  as  a  wife,  and  after  his  death  she  might 
enjoy  it  as  a  widow.     After  the  divorce,  she 
was  not  his  wife,  and  could  never  be  hia 
widow.    The  right  was  given  to  her  because 
of  the  duty  of  jthe  husband  to  provide  her 
with  a  home.    After  the  divorce  the  husband, 
as  such,  owed  her  no  such  duty.     He  there- 
after owed  her  no  duty  whatever  as  husband. 
He  had  ceased  to  be  her  husband.     Whatever 
a  wife  can  claim  from  her  former  husband 
after  divorce  is  not  as  his  wife,  but  under  the 
terms  of  the  decree  of  divorce  itself.    If  this 
gives  her  the  homestead,  she  can  have  it.    If 
this  gives  her  alimony,  she  can  have  it.    But 
she  can  have  no  more.    If  the  decree  gives 
her  neither  the  homestead  nor  alimony,  she 
is  entitled  to  nothing.    Her  former  husband 
is  no  longer  bound  to  furnish  her  a  home. 
But  the  decree  of  divorce  in  this  case  did  in 
fact  require  the  husband  to  pay  the  respond- 
ent monthly  alimony  for  her  support.    The 
word  **  support"  embraces  not  only  food,  fuel, 
and  raiment;    it  also  includes  shelter,— a 
home  to  live  in.    The  husband  is  ordered  by 
the  court  not  to  provide  her  a  home,  much 
less  to  surrender  up  to  her  his  own  home. 
He  is  directed  to  furnish  her  with  a  certain 
amount  of  funds,  with  which  she  is  to  pro- 
cure a  home  for  herself.    Must  the  husband, 
in  addition,  yield  up  to  her  his  own  home? 
The  mere  |^ranting  of  a  divorce  cannot  work 
a  destruction  of  the  husband's  rights,  and 
vest  them  exclusively  in  the  former  wife. 
Nor  is  it  material  that  the  divorce  was  for 
the  husband's  guilt.     There  is  no  statute 
which  in  the  remotest  manner  warrants  the 
rule  that  the  husband's  guilt  should  of  it- 
self, when  followed  by  a  divorce,  work  the 
destruction  of  his  homestead  right  in  favor 
of  his  former  wife.    His  guilt  is  a  circum- 
stance which  will  weigh  neavily  with    the 
chancellor  in  regulating,  by  his  decree,  the  fu- 
ture duty   of   the   guilty  husband   to   the 
woman  he  has  wronged.    It  will  lead  the 
chancellor  to  give  the  wife  the  amplest  pos- 
sible support  out  of  the  husband's  estate  and 
earnings.    Frequently  it  will  constrain  the 
court  to  award  to  her  the  homestead,  espe- 
cially when,  as  in  this  case,  the  wife  is  given 
the  custody  of  the  children.    Our  statute  ex- 
pressly authorizes  the  court  to  do  this :  **  The 
court,  in  rendering  a  decree  of  divorce,  may 
assign  the  homestead  to  the  innocent  party, 
either  absolutely  or  for  a  limited  period,  ac- 
cording to  the  /acts  in  the  case,  and  in  con- 
sonance  with   the   law  relating  to  home- 
steads."   Comp.  Laws,  §  2585. 
This  statute  is  conclusive  against  the  the* 
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ory  of  respondent  that  the  mere  fact  of  a 
grantin/^  of  a  divorce  assigns  the  homestead 
right  to  the  innocent  party.  The  statute  de- 
clares that  this  assignment  must  be  embodied 
in  the  decree  itself.  The  best  possible  time 
to  settle  all  such  matters  is  when  all  the 
facts  and  circumstances  are  before  the  court 
granting  the  divorce, — the  number,  age,  and 
M  \  of  the  children:  the  value  of  the  estate 
o(  the  huaband  ;  his  capacity  to  earn  money  ; 
the  degree  of  his  guilt;  the  position  of  the 
parties  in  society;  and  such  facts  as  bear 
upon  the  questions  who  should  have  the  cus- 
tody of  the  children,  and  whether  it  will  be 
better  to  allow  the  wife  to  live  on  the  home- 
stead, or  be  supported  by  the  husband  else- 
where. There  is  no  danger  that  denying  to 
the  mere  granting  of  a  decree  of  divorce  for 
the  husband's  ^uilt  the  effect  to  assign  the 
homestead  right  to  the  wife  will  work  her 
any  injustice.  She  can  and  will  be  fully 
protected  in  and  by  the  decree.  There  is 
nothing  in  the  fact  that  the  decree  awarded 
to  the  respondent  Uie  custody  of  the  children. 
When,  in  such  a  case,  the  decree  is  silent  on 
the  point,  the  father  is  bound  to  support  the 
minor  children  in  the  wife's  custody  the  same 
as  before  divorce.  They  are  still  his  minor 
children.   The  divorce  in  this  case  recognized 


this  duty.  It  required  the  husband  to  pay 
the  wife  alimony  for  the  support,  not  only 
of  herself,  but  of  the  children  intrusted  to 
her  care.  She  was  to  be  paid  money  by  the 
father  to  provide  a  home  for  them,  as  well 
as  for  herself.  So  far  as  the  children  them- 
selves are  concerned,  it  is  clear  that  their 
rights  depend  upon  the  will  of  their  parents, 
or  the  one  who  is  entitled  to  the  homestead. 
The  consent  of  a  child  is  not  necessary  to  the 
alienation  or  abandonment  of  the  homestead. 
The  father  having  conveyed  the  fee  to  an- 
other, and  thereby  destroyed  his  homestead 
right,  the  derivative  right  of  the  children 
was  by  this  conveyance  destroyed ;  the  con- 
sent of  the  mother  to  the  conveyance  being 
no  longer  necessary,  she  having  ceased  to  be 
the  father's  wife.  The  statute  gives  the  wife 
or  widow  the  homestead  riffht  in  her  hus- 
band's real  estate  used  by  Siem  as  a  home. 
When  there  is  neither  a  wife  nor  a  widow  to 
claim  a  joint  right  with  a  husband,  he  is  the 
sole  owner  of  such  homestead  right  when  he 
is  the  owner  of  the  property  itself.  This  is 
true  of  the  wife,  also,  as  to  propertjr  owned 
by  her.  Her  husband's  homestead  rights  in 
such  property  cease  when  he  ceases  to  be  her 
husband,  unless  continued  in  him  by  the  de- 
cree of  some  court  of  competent  Jurisdiction. 
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Harry  M.  SPRINGER,  by  His  Next  Friend, 

William  G.  Springer,  Appt,^ 

«. 

Norman  8.  BYRAM  et  oL 
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1«  On  appeal 'from  a  i^neral  term  de- 
eleioiiy  which  held  that  the  OTermlinc^ 
ofamotioofor  a  new  trial  by  the  epe- 
eial  term  was  erroneonst  the  court  la  not 
restricted  to  the  particular  points  or  reasons  con- 
sidered by  the  general  term  as  the  basis  of  its 
declsioD,  but  may  uphold  it  on  other  grounds  pre- 
sented by  an  aaslflrnment  of  errors  in  the  general 
term,  if  the  oonolusion  was  correct. 

2.  Dlflintereeted  by standere  may  testi- 
ly to  etatemente  of  a  party  made  in 
their  presence*  although  they  were  made  to 
his  physician.  Id  respect  to  the  manner  In  which 
his  Injuries  were  received. 

S«  Slig^ht  diiferences  between  the  phra- 
seology of  a  motion  for  a  new  trial  and 
that  of  a  bill  of  exceptions  reiatlng  to  tes- 
tlmony  will  oot  prevent  the  consideration  of  a 
question  as  to  the  exclusion  of  the  testimony,  if 
the  evidence  be  referred  to  with  such  certainty 
as  to  call  the  attention  of  the  court  to  It  and  to 
the  nilinjr  Id  relation  thereto,  so  that  the  iadge 
cannot  mistake  the  matter. 

4*  Statements  of  the  brother  of  an  in- 
jured person*  made  in  his  presence  in  an 

ambulance  Immediately  after  the  injury  as  to 
the  manner  in  which  it  was  received  and  that  it 


was  the  fault  of  no  other  person,  may  be  proved 
against  the  Injured  person  In  an  action  for  sooh 
injuries. 
5.  Evidence  that  a  newsboy  had  prewi- 
OQsly  been  reftased  permission  to  ride 
in  an  elevator  is  permissible  in  an  action  by 
him  for  injuries  received  on  such  elevator,  daim- 
Inir  the  rights  of  a  passenger,  where  the  rules  of 
the  establishment  excluded  newsboys  from  the 
elevator. 

6«  A  newsboy  irho  attempts  to  ride  in  a 
passenger  elevator  after  he  has  notice 
of  the  rule  that  newsboys  are  not  al- 
lowed to  ride  although  they  are  permit- 
ted to  enter  the  building  to  ply  their  voca- 
tion, is  a  trespasser  as  to  any  use  of  the  elevator 
so  as  to  defeat  his  right  to  recover  lor  injuries 
received  in  such  attempt. 

(February  Ifi,  18M0 

APPEAL  by  plaiDtifl  from  a  Judgment  of 
the  Qeneral  Term  of  the  Superior  Court 
for  Marioj  County  reversing  a  judgment  of 
the  Special  Term  in  his  favor  m  an  action 
brought  to  recover  damages  for  personal  io ju- 
ries alleged  to  have  been  caused  by  defendant's 
neehgeDce.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  V.  Rooker  and  Hese* 
kiah  Dailey*  for  appellant: 

The  duty  of  the  court  at  genera]  term  is  thoa 
defioed  by  statute:  It  shall,  if  the  Judgment 
of  the  court  at  special  term  be  not  affirmed. 


NOTB.— The  question  of  the  contributory  negli- 
gence of  children  is  one  upon  which  courts  will 
never  get  fully  in  accord.  The  above  case  is  in 
some  degree  analogous  to  the  case  of  children  tres- 

23  L.  R.  A. 


passing'on  turntables  upon  whlob  question  the 
thorities  are  fully  collated  in  a  note  to  Fort  Wortk 
&  D.  a  B.  Oo.  V.  BobertK>n  (Tex.)U  L.  B.  A.  78L 
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€Dter  of  record  the  error  or  errors  fouod  there- 
io  and  remand  said  cause  to  the  special  term 
-with  instructions  as  to  said  errors,  etc.  (Rev. 
Btat.  1881,  §  1860).    The  statute  is  mandatory. 

When  this  court  is  adyised  by  the  presence 
of  the  opinion  of  the  court  at  general  term  or 
when  the  record  is  so  made  up  as  to  show  the 
error  or  errors  found,  it  proceeds  thereupon  to 
consider  the  errors  found  by  the  general  term. 
It  considers  nothing  else. 

MeWhinney\.  Bngg$,  86  Ind.  685. 

Since  parties  have  the  right  of  appeal  from 
the  general  term  they  must  exercise  that  right 
if  they  would  not  be  bound.  And  If,  having 
failed  to  make  their  objections  in  the  statutory 
way,  this  court  treats  them  as  having  acqui- 
esced in  the  action  of  the  general  term  they  wiU 
not  be  heard  to  complain  that  their  objections 
to  the  special  term  record  were  not  sufficient 
without  a  proper  appeal  to  carry  through  the 
general  term  judnnent  and  into  this  court. 

Bartholomefo  v.  rreston,4A  Ind.  286;  Mc  Whin- 
ney  v.  Brigg;  wpra. 

This  appeal  involves  only  so  much  of  the 
special  term  record  as  the  general  term  acted 
on  in  a  way  objectionable  to  the  appellant. 

A  motion  for  a  new  trial  on  the  ground 
that  particular  evidence  was  excluded  cannot 
he  supported  by  showing  that  other  and  differ- 
ent evidence  was  excluded. 

Bniker  v.  KeUey,  72  Ind.  66;  PitUlmrgh,  C. 
diSt.  L,  K  Co.  V.  Wright,  80  Ind.  185;  SerUl 
V.  Oraeter.  112  Ind.  118;  Choen  v.  State,  85 
Ind.  21 2r  Pov>er$  v.  State,  87  Ind.  152;  Indi- 
anapolis d  C,  Oravd  Road  Co.  v.  Chri$tian,  93 
Ind.  361;  Brown  y.  Muneie  Nat.  Bank^  IIQ 
Ind.  823. 

The  bill  of  exceptions  imports  absolute 
verity. 

By  am  v.  Burkam,  4Si  Ind.  525;  Jelleyy.  Rob- 
erts, 50  Ind.  8;  Longworth  v.  higham,  89  Ind. 
854. 

And  when  any  other  part  of  the  record  con- 
flicts with  tbe  bill  of  exceptions  the  bill  of  ex- 
ceptions must  prevail. 

J^te  V.  Flemons,  6  Ind.  279;  Garmiehael  y. 
Bhiel,  21  Ind.  68. 

The  court  did  not  err  in  excluding  the  evi- 
dence of  the  brother  because  he  was  not  shown 
to  be  tbe  agent  of  the  plaintiff  (Francis  v.  Ed- 
wards, 77  N.  C.  271;  Qalbreath  v.  CoU,  61  Ala. 
139;  Central  Branch  Union  Pac.  R.  Co.  v. 
Hatham,  22  Kan.  41);  nor  was  it  shown  that 
the  brother's  declaration  was  any  part  of  the 
res  geMa. 

Hitshurgh^  0.  d  St.  L.  R.  Co.  v.  Wright^  80 
Ind.  184. 

Nor  was  it  shown  that  the  declarations  of 
the  brother  were  in  any  manner  binding  on  tbe 
plaintiff  or  such  as  that  he  should  give  to  them 
any  notice  whatsoever. 

'Goetz  v.  Bank  of  Kansas  City,  119  U.  8. 660, 
80  L.  ed.  518;  Vieisburg  dM.  R.  Co.  v.  O'Brien, 
119  U.  8.  104,  80  L.  ed.  801;  Union  Ins.  Co.  of 
Phaadelphia  v.  Smith,  124  U.  8.  428,  81 L.  ed. 
6a5. 

An  invitation  in  the  technical  sense  of  the 
word  will  be  inferred  where  there  is  a  common 
interest  or  mutual  advantage;  as,  for  instance, 
there  is  an  implied  invitation  to  the  public  gen- 
erally to  enter  business  houses  for  tbe  purpose 
of  transacting  business. 

Beach,  Contrib.  l^tg.  p.  65,  citing  cases. 

L.R.A. 


There  could  under  all  the  circumstances  of 
the  case  have  been  no  doubt  that  the  plaintiff 
was  on  the  premises  under  such  conditions 
that  the  defendants  owed  to  him  some  obliga- 
tion to  exercise  care. 

Naw  v.  Fiaek,  90  Ind.  207, 46  Am.  I^ep.  205; 
Hawkins  v.  Johnson,  105  Ind.  88,  55  Am.  Rep. 
169;  Wabash,  St.  L.  Jb  P.  R.  Co.  v.  Locke,  112 
Ind.  410;  Bennett  v.  Louisnlle  d  N.  R.  Co. 
102  U.  8.  584,  26  L.  ed.  287;  McKone  v.  Michi- 
gan Cent.  R.  Co.  51  Mich.  601.  47  Am.  Rep. 
596;  Bennett  v.  Louisville  d  N.  R.  Co.  102 
U.  8.  680,  26  L.  ed.  286;  Lowy.  Grand  Trunk 
R.  Co.  72  Me.  818,  89  Am.  Rep.  881;  Davis  y. 
Central  Cong.  Soe.  of  Jamaica  Plains,  129 
Mass.  867,  87  Am.  Rep.  868:  Tofdnv.  PorUand, 
8.  d  P.  R.  Co.  59  Me.  188,  8  Am.  Rep.  415; 
Shearm.  &  Redf.  Neg.  §  704,  cases  cited;  Coo- 
ley,  Torts,  2d  ed.  pp.  856,  718;  Broenan  v. 
Sweetssr,  127  Ind.  6. 

In  tbe  absence  of  such  apparent  danger  as 
would  deter  a  prudent  man,  one  seeking  ad- 
mission to  or  egress  from  a  moving  car  has  a 
right  to  rely  upon  that  superior  Knowledge 
which  the  law  presumes  those  to  possess  who 
are  placed  in  charge  of  cars  and  their  passen- 
gers or  of  other  dangerous  machinery. 

LouisvilU  d  N.  R.  Co.  v.  KeUy,  9»  Ind.  371, 
47  Am.  Rep.  149;  Lake  Erie  d  W.  R.  Co.  v. 
Fix,  88  Ind.  881,  45  Am.  Rep.  464;  Nave  v. 
Flack,  90  Ind.  205,  46  Am.  Kep.  205;  Pennr 
syltania  Co.  v.  Sodgland,  78  Ind.  203;  Beach, 
Contrib.  Neg.  p.  72,  ^§  52,  58;  Louisville  d 
N.  R.  Co.  y.  Crunk,  119  Ind.  542;  Cindi^ 
nati,  W.  d  W.  R.  Co.  v.  Peters,  80  Ind.  179; 
Bennett  v.  LouisviUe  d  N.  R.  Co.  supra;  Me- 
Intyre  v.  New  Twrk  Cent.  R.  Co.  37  N.  Y. 
287;  Pennsylvania  R.  Co.  y.  McCloskey,  28 
Pa.  526;  Foy  v.  London,  B.  d  8.  Coast  R.  Co. 
18  C.  B.  N.  8.  225;  Shearm.  &  Redf.  Neg.  4th 
ed.  g  520. 

Defendants  cannot  complain  that  we  apply 
the  rule  to  a  machine  so  much  less  dangerous 
than  a  train  of  cars  as  that  they  deemed  it 
justifiable  on  their  part  to  place  a  boy  without 
experience  in  charge  thereof  instead  of  requir- 
ine  its  operation  to  be  done  by  a  man  of  ex- 
perience and  tested  prudence  as  railroads  do. 

8ee  Conner  ▼.  Citizens  Street  R.  Co.  105  Ind. 
67,  55  Am.  Rep.  177. 

While  the  plaintiff  remained  helpless  on  the 
floor  in  the  position  in  which  he  fell,  the  car 
continued  to  ascend  until  it  had  ^one  up  some 
seven  feet  and  while  it  was  so  ascending  it  could 
have  been  stopped  in  any  space  of  eight  inches 
or  at  the  utmost  in  eighteen  inches  with  per- 
fect ease  and  security.  During  all  the  time  of 
the  ascent,  the  plaintiff's  situation  was  known 
to  the  elevator  conductor  yet  he  made  no  effort 
to  stop  the  car  until  the  boy  began  to  scream 
and  then  he  stopped  in  a  space  of  six  or  eight 
inches. 

The  case  comes  clearly  within  the  principle 
of  '*the  proximate  cause." 

Wright  v.  Brown,  4  Ind.  95,  58  Am.  Dec. 
622;  Indianapolis  d  C.  R.  Co.  v.  Caldwell,  9 
Ind.  899;  NaveY.  Flack,  90  Ind.  211,  46  Am. 
Rep.  205;  Ghio  d  M.  R.  Co.  v.  Bkcht,  115  Ind. 
449;  Terre  Haute  dl.  R.  Co.  v.  Buck,  96  Ind. 
865,  49 Am.  Rep.  168;  LouisviUe,  N.  A.  d  C. 
R.  Co.  v.  Lucas,  6  L.  R.  A.  198,  119  Ind.  592. 

Injure  causa proxima  non  remota  spectatur. 

Broom,  Legal  Maxims,  2d  ed.  165;  Cooley, 
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Torts,  2d  ed.  pp.  78, 816:  Bishop,  Non-cont.  L. 
§1086;  Shearm.  &  Redf.  Ne^.  4tb  ed.  1,  §  M, 
and  notes;  Beacb,  Contrib.  Neg.  §  10;  78  Am. 
&  Eng.  Eocyclop.  Law.  p.  428,  and  cases;  4 
Wail,  Act.  &  Def.  p.  718;  Williamson  v. 
Barrett,  54  U.  S.  18  How.  109,  14  L.  ed.  78; 
Milwaukee  &  8t.  P.  B.  Co.  ▼.  Kellogg,  94  U. 
8.  469,  24  L.  ed.  256;  Inland  dt  8.  Coasting 
Co,  ▼.  Tolson,  189  U.  8.  558,  85  L.  ed.  272; 
Badley  ▼.  London  dt  N,  W.  B.  Co.  L.  R.  1 
App.  Cas.  754;  Seott  v.  Dublin  R  Co.  11  Ir. 
C.  L.  Rep.  877;  Austin  ▼.  New  Jersey  8.  B, 
Co.  48  if.  T.  82^  8  Am.  Rep.  668;  Lvcas  v. 
New  Bedford  d  T.  B.  Co.  6  Gfray,  72,  66  Am. 
Dec.  406;  Northern  Cent  B.  Co.  y.  8tate,  29 
lid.  420,  96  Am.  Dec.  545. 

Tbe  existeoce  of  knowledge  that  a  thing 
may  be  dangerous  does  not  bar  recovery. 

Toledo,  W.  A  W.  B.  Co.  v.  Brannagan,  75 
Ind.  490;  Huntington  y.  Breen,  77  Ind.  29; 
Murphy  y.  Indianapolis,  88  Ind.  76;  Nave  y. 
Flack,  90  Ind.  205, 46  Am.  Rep.  205;  Howard 
County  Comrs.  v.  Legg.  98  Ind.  525,  47  Am. 
Rep.  890;  Porter  County  Comrs.  v.  Dombke, 
94  Ind.  72;  Gosport  ▼.  Evans,  112  Ind.  188; 
Lake  8hore  dt  M.  8.  R  Co.  v.  Pinchin,  112 
Ind.  595;  Bichmond  y.  MulhoUand,  116  Ind. 
174;  Etansville  d  T.  H.  R  Co.  y.  Crist,  2  L. 
R.  A.  450,  116  Ind.  451. 

Only  proximate  negligence  will  defeat  a  re- 
ooyery. 

16  Am.  A  En^.  Encyclop.  Law,  p.  428, 
topic  6  and  cases  cited. 

Plaintiff  had  the  right  to  presume  when  he 
undertook  to  enter  tbe  elevator  that  the  de- 
fendants had  done  their  duty  in  the  selection 
of  a  competent  elevator  conductor,  and  that 
they  would  continue  to  do  such  acts  as  their 
'  duty  in  the  premises   imposed  upon   them. 

JScanstilU  dt  T.  K  B,  Co.  y.  Crist,  supra; 
Indianapolis,  P.  dh  C.  B.  Co.  y.  Pitzer,  109  Ind. 
186,  58  Am.  Rep.  887. 

The  following  persons  shall  not  be  compe- 
tent witnesses: 

Physicians  as  to  matter  communicated  to 
them  as  such  by  patients  in  the  course  of  their 
professional  business  or  advice  given  in  such 
cases. 

Rev.  Stat.  1881,  g  491,  par.  4;  Masonic  Mut. 
Ben.  Aaso.  y.  Beck,  77  Ind.  210, 40  Am.  Rep. 
296;  Pennsylvania  Mut.  L.  Ins.  Co.  y.  Wiler, 
100  Ind.  100,  50  Am.  Rep.  769. 

As  to  an  insane  person  or  a  child  less  than 
ten  years  of  age  the  statute  bears  upon  the 
person;  as  to  the  physician  it  bears  upon  the 
subjectrmatter,  to  the  end  that  *'  the  secrets 
of  the  sick  chamber  cannot  be  revealed." 

The  law  does  not  permit  spies  or  detectiyes 
to  hover  about  the  sick  chamber  to  obtain 
from  the  delirium  or  the  incoherent  utterances 
of  the  afflicted,  material  on  which  to  fabricate 
a  story  that  will  do  them  seryice. 

Pennsylvania  Co,  y.  Marien,TL.  R.  A.  687, 
128  Ind.  421. 

The  person  of  the  physician  is  so  remotely 
contemplated  by  the  law  that  the  physician 
cannot  for  himself  use  the  rule  of  the  statute 
as  a  personal  prerogative. 

Masonic  Mut.  Ben.  Asso.  y.  Beck,  77  Ind. 
WH,  40  Am.  Rep.  295;  Excelsior  Mut.  Aid 
Asso.  ▼.  Biddle,  91  Ind.  87;  Pennsylvania 
MuU  L.  Ins.  Co.  y.Wiler,  100  Ind.  99,  50  Am. 
Rep.  769.    See  also  WUliams  y.  Johnson,  112 
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Ind.  274;  Carthage  Tump.  Co.  y.  An^brews,  108 
Ind.  189,  52  Am.  Rep.  658;  Hevston  y.  Simp- 
s^m,  115  Ind.  62;  ^tna  L.  Ins.  Co.  ▼.  Doming, 
128  Ind.  891.  &ee  EdingtonT.  Mutual  L.  Ins. 
Co.  67  N.  T.  185;  EdingtonY.  JStna  L.  In%.  Co. 
77  N.  Y.  564;  Pierson  y.  People,  79  N.  Y. 
424,  85  Am.  Rep.  524;  QraUan  y.  Metropoli- 
tan L.  Ins.  Co.  92  N.  Y.  274.  44  Am.  Rep.  872; 
Briggs  y.  Briggs.  20  Mich.  34;  Grand  Bapid9 
dbl.  B.  Co.  Y.  Martin,  41  Mich.  667;  8erippa 
y.  Foster,  Id.  742;  F¥aaer  y.  Jennison,  43 
Mich.  224;  Pa^  y.  Page.  51  Mich.  88;  Dot- 
ton  y.  Albion,  57  Mich.  676;  CoUins  v.  Mack, 
81  Ark.  684;  Johnson  y.  Johnson,  14  Wend. 
687;  Allen  v.  Pume  Administrator,  1  Bradf. 
221;  Peop^  y.  8tout,  8  Park.  Grim.  Rep.  670; 
Gartside  y.  Connecticut  Mut.  L.  Ins.  Co.  76 
Mo.  446,  48  Am.  Rep.  765,  16  Cent.  L.  J.  258. 

The  Supreme  Court  of  the  United  Stales 
held  that  the  statute  looked  to  the  Bubject- 
matter  rather  than  to  the  persons. 

Connecticut  Mut.  L.  Ins.  Co.  y.  Union 
Trust  Co.  of  New  York,  112  U.  8.  263.  28  L. 
ed.  709. 

The  word  "attorn^  emfaraceB  an  attorney's 
clerk 

Indianapolis  y.  Seott,  72  Ind.  208. 

The  rules  of  construction  applicable  to  the 
paragraph  as  to  physicians  was  the  same  as 
that  which  applied  to  attorneys. 

Masonic  Mut.  Ben.  Asso.  y.  Beck,  77  Ind. 
210,  40  Am.  Rep.  295;  Pennsylvania  Mut.  L. 
Ins.  Co.  Y.  Wiler,  100  Ind.  99,  50  Am.  Rep. 
769. 

The  court  has  declared  that  the  statute  as  to 
physicians  was  entitled  to  a  broad  construo- 
tion. 

Masonic  Mut.  Ben.  Asso.  y.  Beck,  77  Ind. 
209,  40  Am.  Rep.  295. 

If  necessity  extended  the  rule  of  law  to  in- 
clude the  assistance  of  an  attorney  how  reason- 
able that  it  should  likewise  extend  the  rule  to 
include  the  assistance  of  a  physician. 

Messrs.  Stubbs  A  AverUl  for  appellees. 


Dailey»  /.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  for  personal  injuries  al- 
leged to  haye  been  sustained  by  the  appel- 
lant while  being  transported  in  a  passenger 
elevator  in  a  public  office  buildi^  owned 
and  operated  by  the  appellees.  The  facta 
disclosed  by  the  record  in  this  cause,  briefly 
stated,  are  these:  In  November,  1889,  the 
appellees,  Byram  and  Cornelius,  were  the 
owners  of  an  office  building  situated  on  East 
Market  street,  in  the  city  of  Indianapolis. 
The  north  half  of  this  building  was  four 
stories  in  height,  including  the  basement, 
and  the  south  half  but  three  stories.  The 
building  was  known  as  the  ** Thorpe  Block," 
and  was  rented  for  office  purposes  to  attor- 
neys, and  persons  of  other  occupations.  Each 
half  of  the  block  was  proyided  with  con- 
venient stairways,  giying  access  to  each  floor 
of  the  block ;  and  in  the  north  half  was  also 
situated  a  passenger  eleyator,  in  use  for  the 
convenience  and  benefit  of  appellee's  tenants, 
and  also  giying  access  to  each  of  the  four 
floors  of  the  block.  The  eleyator  was  pro- 
pelled by  hydraulic  pressure,  and  moved  in 
a  shaft  built  for  that  purpose,  next  to  the 
west  wall  of  the  building.    This  shaft  waa 
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^separated  from  the  halls  od  the  several  floors 
by  sliding  doors  of  open  wire,  the  rest  of  the 
opening  off  the  several  halls  being  protected 
bv  either  wirework  or  paneled  woodwork. 
TThe  elevator  was  operated  by  a  person  em- 
ployed by  the  appellees  for  that  purpose, 
who  controlled  its  movements  by  means  of 
a  rope  which  opened  and  closed  the  valves 
of  the  hydraulic  apparatus,  and  which  passed 
through  the  car  near  the  door  of  ingress  and 
ogress.  The  appellant,  Harry  M.  Springer, 
was  a  boy  of  the  age  of  twelve  years  and  six 
months,  attending  the  public  schools,  and 
sellinf  newspapers  in  the  afternoons.  On 
the  23d  day  of  November,  1889,  the  appellant 
was  in  the  Thorpe  block,  and  on  what  is 
known  as  the  **  second  floor, "  and  attempted 
to  enter  the  elevator.  In  making  this  at- 
tempt, he  fell  partly  upon  the  floor  of  the 
olevator,  and  was  carried  up  and  against  the 
framework  over  the  door,  receiving  injuries, 
to  recover  damages  for  which  this  action  was 
brought.  Appellant's  complaint  is  in  three 
paragraphs:  First,  charging  negligence  of 
defendants  in  the  use  of  their  property  and 
premises  in  the  nuitter  complainea  of ;  sec- 
ond, charging  willful  and  wanton  disregard 
of  plaintiff's  situation  by  the  defendants 
while  he  was  on  and  using  their  property  and 
premises;  third,  charging  defendants  with 
negligence  as  carriers  of  the  plaintiff.  £ach 
paragraph  shows  that  plaintiff  was  right- 
fully on  the  premises,  and  each  also  charges 
«  resulting  injury  to  the  plaintiff  without 
his  fault.  A  demurrer  for  want  of  facts  was 
filed  to  the  second  and  third  paragraphs  of 
the  complaint,  and  overruled,  and  defendants 
answer^  in  general  denial.  Upon  these  is- 
sues the  cause  was  tried  at  the  March  term, 
1891,  of  the  superior  court  of  Marion  county, 
before  a  jury,  which  returned  a  verdict  for 
the  appellant.  Appellees  filed  a  motion  for 
a  new  trial,  which  was  overruled,  and  judg- 
ment was  rendered  and  entered  on  the  ver- 
dict. From  this  iudgment  at  special  term 
appellees  appealed  to  the  general  term  of  the 
auperior  court,  where  the  judgment  at  special 
term  was  reversed  for  error  in  overruling  ap- 
pellees' motion  for  a  new  trial.  From  this 
judgment  of  reversal  at  the  general  term  the 
appellant  has  appealed  to  this  court,  and  by 
proper  assignment  of  error  has  presented  for 
review  the  correctness  of  the  decision  of  the 
<oiirt  in  general  term  in  reversing  the  judg- 
ment of  the  special  term,  and  directing  a  new 
trial  of  the  cause. 

From  the  opinion  of  the  court  in  general 
term,  it  appears  that  the  only  question  pre- 
4Bented  by  the  assignment  of  errors  in  general 
term,  which  was  considered  and  determined 
by  the  court,  was  the  action  of  the  court  in 
special  term  in  overruling  appellee's  motion 
for  a  new  trial.  The  overruling  of  that  mo- 
tion by  the  court  in  special  term  was  held 
to  be  erroneous,  and  the  assignment  of  error 
made  in  this  court  presents  for  review  all 
matters  properly  assigned  as  errors  in  the 
motion  for  a  new  trial.  Appellant's  brief 
proceeds  upon  the  theory  that  the  onlv  mat- 
ters which  this  court  can  consider  on  this  ap- 
peal are  the  particular  points  or  reasons  in 
the  motion  for  a  new  trial,  which  the  opin- 
ion of  the  court  in  general  term  shows  were 
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expressly  considered  by  that  court,  and  which 
that  opinion  shows  were  the  basis  of  the  ac- 
tion of  the  general  term  in  reversins^  the 
judgment  at  special  term.  To  this  theory 
we  cannot  give  assent.  Clearly,  it  was  not 
incumbent  upon  the  court  in  general  term, 
after  it  had  found  an  error  for  which  the 
judgment  in  special  term  should  be  reversed, 
to  investigate  the  sufficiencv  of  the  remain- 
ing reasons  for  a  new  trial,  and  pass  upon 
the  questions  as  to  whether  or  not  they  were, 
severally,  well  taken.  The  instructions  of 
the  general  term,  as  shown  by  its  judgment, 
required  the  court  in  special  term  to  sustain 
the  defendant's  motion  for  a  new  trial. 
This,  we  think,  clearly  indicates  the  error 
for  which  the  judgment  was  reversed,  and 
appellant's  assignment  of  error  in  this  court 
brings  to  us  for  review  all  the  questions 
properly  presented  by  appellees'  motion  for 
a  new  trial.  In  other  words,  the  judgment 
of  the  court  in  general  term  sullicieutly 
shows  the  decision  of  that  court  to  have  been 
that  there  was  error  of  the  court  in  special 
term,  in  refusing  to  sustain  the  motion,  aa 
stated,  of  the  appellees  for  a  new  trial.  A 
new  trial  was  ordered  upon  a  consideration 
of  the  errors  assigned  bv  the  appellees  in 
general  term,  viz.  ;  '"Third,  the  court  in 
special  term  erred  in  overruling  appellants' 
motion  for  a  nf^w  trial  of  this  cause."  The 
general  term  found  this  assignment  of  error 
well  taken,  and  sustained  it  as  a  whole,  not 
in  piecemeal,  and  there  was  no  ruling  of  the 
court  in  general  term  upon  which  these  ap- 
pellees had  any  reason  to  assign  cross- errors. 
The  questions  presented  to  the  general  term 
were  those  presented  by  the  assignment  of 
errors  in  that  court. 

In  the  case  of  WesUy  v.  Milford^  41  Ind. 
416,  it  is  said :  ''The  appeal  to  this  court 
being  allowed  from  the  judgment  of  the 
general  term  only,  we  think  it  must  follow 
that  whatever  errors  are  assigned  in  this 
court  must  be  predicated  upon  the  assign- 
ment of  errors  in  the  general  term,  and  the 
action  of  that  court  in  general  term  thereon." 
This  bein^  so,  it  is  clear  that  the  action  of 
the  court  m  general  term  upon  the  errors  as- 
signed in  that  court  is  what  this  court  passes 
upon,  and  not  the  several  and  particular 
matters  which  may  have  been  embraced  and 
covered  by  the  assignments  of  error  in  the 
special  term.  To  present  to  this  court  ques- 
tions whidi  were  presented  in  the  motion  for 
a  new  trial,  and  to  separate  and  set  apart  for 
^he  consideration  of  the  court  a  portion  of 
the  reasons  assigned  in  such  motion,  is 
equivalent  to  presenting  to  this  court  for  the 
first  time,  as  grounds  for  reversal,  matters 
which  must  be  assigned  as  reasons  for  a  new 
trial.  The  appellant's  assignment  of  error 
in  this  court,  and  his  complaint  here,  is 
''that  said  general  term  of  said  court  erred 
in  reversing^the  judgment  of  the  special  term 
of  said  superior  court,  and  remanding  said 
cause  for  another  trial  to  said  special  term." 
The  question  is  not  whether  the  reasons  gi  ^en 
by  the  court  are  sound  or  unsound,  but  rather, 
upon  a  consideration  of  the  matters  presented 
by  the  assignment  of  errors  in  the  general 
term,  did  the  court  reach  a  right  conclusion, 
and  enter  a  judgment  to  whidi  these  appel- 
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lees  were  entitled  upon  the  errors  assigned 
in  that  court? 

The  first  assignment  in  appellees'  motion 
for  a  nnw  trial  embraces  alleged  errors  of  law 
occurring  and  excepted  to  by  the  defendants 
ftt  the  time,  and  comprised  in  subdivisions 
A  to  8,  inclusive.  The  first  three  subdivis- 
ions each  relate  to  the  correctness  of  the  rul- 
ing of  the  trial  court  in  excluding  the  testi- 
mony of  the  two  witnesses  Scott  and  Goth 
with  reference  to  a  conversation  sought  to  be 
proved  between  the  appellant  and  Dr.  But- 
cliffe,  in  the  ambulance,  almost  immediately 
after  the  accident,  in  the  presence  and  hear- 
ing of  the  witnesses  interrogated  in  reference 
thereto,  and  included  the  statement  of  the 
appellant  as  to  the  manner  in  which  his  in- 
juries were  received.  The  objection  to  the 
offered  testimony  was  sustained  upon  the 
theory  that  it  was  incompetent  to  prove  a 
conversation  between  a  physician  and  his 
patient.  In  defining  who  are  incompetent  to 
testify,  section  497,  Rev.  Stat.  1881,  reads: 
''Third.  Attorneys,  as  to  confidential  com- 
munications made  to  them  in  the  course  of 
their  professional  business,  and  as  to  advice 
given  in  such  cases."  ** Fourth.  Physicians, 
as  to  matter  communicated  to  them,  as  such, 
b^  patients,  in  the  course  of  their  profes- 
sional business,  or  advice  given  in  such 
cases."  It  has  been  held  that  communica- 
tions made  through  a  third  person  from  a 
client  to  a  solicitor  are  privileged,  if  other- 
wise entitled  to  be  so;  also,  whoever  rep- 
resents a  lawyer  in  conference  or  corres- 
pondence with  the  client  is  under  the  same 
proteclion  as  the  lawyer  himself.  The  privi- 
lege extends  to  the  attorney's  clerk,  inter- 
preter, assistant  attorney,  or  other  agent, 
while  in  the  discharge  of  his  duty.  10  Am. 
&  £ng.  Encyclop.  Law,  181,  182.  At  com- 
mon law,  confidential  communications  made 
by  a  patient  to  a  physioian  are  not  privi- 
leged. The  conamon  law  in  this  state  has 
been  changed  by  statute,  »upra.  It  was  said 
in  Masonic  Mut,  Ben,  Asso,  v.  Beck,  77  Ind. 
208,  40  Am.  Rep.  295,  that  the  object  of  these 
statutes  seems  to  be  to  place  the  communica- 
tions made  to  physicians  in  the  course  of  their 
firofessional  employment  upon  the  same  foot- 
ng  with  communications  made  by  clients  to 
their  attorneys  in  the  course  of  their  employ- 
ment. **The  privilege  may  attach  notwith- 
aanding  the  presence  of  third  persons  in  the" 
sick-room,  where  the  consultation  is  had. 
Cohen  V.  ContinentaX  Ina.  Co,  9  Jones  &  S. 
296.  If  the  attending  physician  calls  in  an-< 
other  physician  for  consultation,  the  com- 
munications made  to  the  latter  are  privi- 
leged.' jEtna  L,  Ins.  Co.  v.  Deming,  123 
Ind.  884 ;  Jiaymond  v.  Burlington,  G.  R.  db 
If,  B,  Co.  65  Iowa,  152 ;  BeniJian  v.  Dennin, 
103  N.  Y.  578,  57  Am.  Rep.  770.  Where 
there  are  two  physicians,  the  patient  does 
not,  by  calling  one  of  his  physicians  as  a 
witness,  waive  his  privilege  to  object  to  the 
testimony  of  the  other.  Pennsylvania  Mut. 
L,  Ins.  Co,  V.  Wiler,  100  Ind.  92,  50  Am. 
Rep.  769 ;  MeUor  v.  Missouri  Pac.  B.  Co.  105 
Mo.  455,  10  L.  R.  A.  86 ;  Record  v.  Saratoga 
Bprings,  46  Hun.  448. 

Communications  made  by  a  patient  to  his 
physician,   for  the  purpose  of  professional 
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aid  and  advice,  are  privileged,  because  in* 
tended  to  be  private  and  confidential,  and. 
can  never  be  divulged  without  the  consent 
of  the  patient;  it  being  the  privilege  of  tho- 
patient,  and  not  of  the  physician.    The  priv- 
ilege of  exemption  from  testifying  to  decla- 
rations made  and  facts  actually  known  ia- 
extended  to  a  physician  who  derives  his< 
knowledge  from  the  communications  of  a 
patient  who  applies  and  makes  disclosures 
to  him  in  his  professional  character.     The 
immunity  extends  to  all  such  facts,  whether 
learned  directly  from  the  patient  himself,  or 
acquired  by  the  physician  through  his  own. 
observation  or  examination.    7  Am.  &  Eng. 
Encyclop.  Law,  508.     Neither  can  disclos- 
ures be  made  by  other  persons  whose  inter- 
vention is  strictly  necessary  to  enable  the- 
parties  to  communicate  with  each  other.     In 
Cotton  V.  State,  87  Ala.  78,  the  court  says: 
''The  rule  as  to  the  inviolability  of  profes- 
sional confidences  applies,  as  between  attor- 
ney and  client,  only  to  communications  mad& 
and  received  for  the  purposes  of  professional 
action  and  aid ;  and  the  secrecy  imposed 
extends  to  no  other  persons  than  those  sus- 
taining to  each  other  the  confidential   rela- 
tionship,   except  the   necessary   organs    of 
communication  between  them,  such  as  in- 
terpreters and  their  own  agents  and  clerks.*^ 
Further  it  does  not  extend.     It  is  settled  law^ 
that  if  parties  sustaining  confidential  rela- 
tions to  each  other  hold  their  conversation  in. 
the  presence  and  hearing  of  third  persons, 
whether  they  be  necessarily  present  as  officers, 
or  indiifereut  bystanders,  such  third  persons 
are  not  prohibited  horn  testifying  to  what 
they  heard.      Cotton  v.   State,  87  Ala.    75; 
House  V.  House,  61  Mich.  69 ;  Re  McCarthy, 
55  Hun,  7;  Com.  v.   Q^riffln,  110  Mass.  181;. 
Hoy  V.  Morris,  18  Grav,  619,  74  Am.  Dec. 
650 ;  Oliver  v.  Pate,  48  Ind.  182,  on  page  142  ;. 
Whart.  Crim.  Ev.  §  398;  1  Lawson,  Rights, 
Rem.  &  Pr.  §  147. 

From  the  record  it  appears  that  the  wit- 
nesses Scott  and  Goth,  whose  testimony  was 
rejected  or  excluded  by  the  court,  were  em- 
ployes of  one  G.  £.  Kre^elo,  an  undertaker 
of  the  city  of  Indianapolis,  who  sent  an  am- 
bulance to  convey  the  appellant  to  his  home, 
and  these  witnesses  were  in  charge  of  it.     It 
does  not  appear  from  Uie  transcript  that  they 
were  in  the  employ  of  either  the  physician 
or  the  injured  party,  or  that  even  their  prin- 
cipal was  attending  him  for  hire.     Scott  and 
Ooth  were,  for  aught  that  appears,  disinter- 
ested bystanders,  and  were  competent  to  tes- 
tify, and  the  weight  of  their  statements  was 
to  be  determined  by  the  Jury. 

Counsel  for  appellant  seeK  to  shut  out  th& 
consideration   of  this   question   because  of 
slight  differences  between  the  phraseology  of 
the  motion  for  a  new  trial  and  that  of  th» 
bill  of  exceptions  relating  to  the  testimony 
offered  to  be  proved  by  the  appellees.    The- 
offer  on  the  trial  is  in  these  words :    *'Now, 
we  offer  to  prove,   may  the  court  please,  by 
this  witness  [Scott],  that  in  the  ambulance, 
in  the  presence  of  this  witness  and  Dr.  Sul- 
ci iffe  and  of  Mr.  Goth,  this  boy,  the  plaintiflT 
in  this  case,  stated  that  he  attempted  to  get 
on  the  elevator  while  it  was  in  motion,  and 
that  that  Ttas  the  way  in  which  he  got  hurt^ 
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and»  further,  that  nohodv  was  to  hlame ;  that 
his  hrotber  said  that  nobody  was  to  blame 
except  himself ;  that  it  was  his  own  fault ; 
that  he  tried  to  get  on  the  elevator  while  it 
'was  in  motion ;  and  that  he  was  playing  in 
the  halls  at  the  time,  and  had  been  playing 
ftlx)ut  the  elevator.  ^  The  words,  as  made  in 
the  motion  for  a  new  trial,  are :  "  We  offer 
to  prove  .  .  .  that  in  the  ambalauce,  in 
the  presence  of  this  witness  and  Dr.  Sutcliife 
and  Mr.  Ooth,  this  boy  [the  plaintiff  in  this 
case]  stated  that  he  attempted  to  get  into  the 
elevator  while  it  was  in  motion,  and  that  tbat 
was  the  way  he  got  hurt,  and,  further,  that 
nobody  was  to  blame  except  himself;  that  it 
was  his  own  fault ;  that  he  was  hurt  in  trying 
to  ^et  into  the  elevator  while  it  was  in 
motion ;  and  that  he  was  plaving  in  the  halls 
at  the  time,  and  had  been  playing  about  the 
elevator. "  In  the  late  case  of  Ohio  d  M,  R. 
Co.  V.  Stein,  133  Ind.  243,  19  L.  R.  A.  783, 
it  is  said  :  "It  is  not  the  practice,  and  it  is 
not  incumbent  on  a  party,  in  a  motion  for  a 
new  trial,  to  set  out  in  detail  a  verbatim  copy 
of  the  evidence  admitted  over  objection,  or 
offered  and  refused,  or  a  verbatim  statement 
of  the  objections  made  to  its  introduction. 
It  is  sufficient  if  the  evidence  be  referred  to 
with  such  certainty  as  to  call  the  attention  of 
the  court  to  it,  and  to  the  ruling  in  relation 
thereto,  so  that  the  Judge  could  not  mistake 
the  matter,  and  the  ruling  alluded  to  and 
complained  of  by  the  party  filing  the  mo- 
tion." We  also  cite  Clark  v.  Bond,  29  Ind. 
556,  557 ;  Meyer  v.  Bohlfing,  44  Ind.  238,  239. 
We  think  the  statement  of  the  offered  evidence 
in  the  motion  for  a  new  trial  was  sufficiently 
explicit  to  inform  the  court  of  the  question 
sought  to  be  raised  by  the  motion.  The  matter 
offered  to  be  proved  in  the  trial  court  was  not 
objectionable  because  it  sought  to  incorporate 
a  statement  of  the  brother,  made  in  the  am- 
bulance in  the  presence  of  the  appellant.  **  If 
statements  are  made  in  the  presence  and  hear- 
ing of  a  person,  affecting  his  rights,  and  un- 
der such  circumstances  as  call  for  a  reply, 
wliat  he  said,  or  if  he  failed  to  say  anything, 
may  be  proven,  as  in  the  nature  of  an  admis- 
sion." Pierce  y.  Qoldsberry,  36  Ind.  %\l\PueH 
v.  Beard,  86  Ind.  104 ;  Surber  v.  State,  99  Ind. 
71 ;  Broyles  v.  State,  47  Ind.  251 ;  Conway  v. 
Stats,  118  Ind.  482.  In  Rice  on  Evidence 
(vol.  1,  p.  424),  the  author  says:  ''The  act 
or  declaration  of  another  person,  and  within 
the  observation  of  a  party,  and  his  conduct  in 
relation  thereto,  is  relevant,  if,  under  all  the 
circumstances  of  the  case  he  would  have  been 
likely  to  have  been  affected  by  the  act  or  the 
declaration." 

Subdivision  F  calls  in  question  the  ruling 
of  the  court  in  sustaining  the  appellant's  ob- 
jection to  the  following  question  propounded 
to  Earl  Spain,  a  witness  called  on  behalf 
of  appel  lees :  **  If,  at  any  time,  — say  the  week 
before  the  day  he  was  hurt, — he  tried  to  get 
into  the  elevator,  tell  the  jury  what  you  said 
to  him. "  Appellees  then  offered  to  prove  by 
the  witness,  in  answer  to  the  above  question, 
that  **  about  a  week  before  this  accident  oc- 
curred the  appellant  did  try  to  get  in,  and 
asked  to  get  in  the  elevator,  and  was  then  told 
that  he  would  not  be  allowed  to,  that  news- 
boys were  not  allowed  to  ride  in  that  elevator, 
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and  that  he  could  not,  and  that  he  did,  ia 
spite  of  that  iniunction,  get  in,  and  was  put 
out.**  This  evidence  was  excluded  on  the 
ground  that  it  was  not  material  and  compe- 
tent, under  the  issues  in  this  case.  The  only 
issue  tendered  by  the  complaint  was  that  of 
negligence.  Under  the  allegations  of  the 
complaint  charging  negligence,  it  was  incum- 
bent upon  the  appellant,  in  order  to  charge 
the  appellees  with  a  breach  of  duty  towards 
him,  to  show  that  he  was  rightfully  attempt- 
ing to  use  the  elevator  in  the  Thorpe  block. 
If  his  attempted  use  of  that  elevator  was- 
wrongful,  then,  the  only  legal  duty  on  the 
part  of  the  appellees  was  not  to  willfully  in- 
jure him.  If  It  was  necessary  for  appellant  to- 
show  that  he  was  rightfully  attempting  to  use 
the  lame,  then,  clearly,  appellees  had  the 
right  to  have  any  evidence  which  tended  to- 
show  that  appellant  was  not  rightfully  en- 
gaged in  its  use  go  to  the  jury,  under  the  gen- 
eral denial.  It  will  be  observed,  from  a  read- 
ing of  the  several  paragraphs  of  the  com- 
plaint, that  it  charges  these  appel  lees,  as  car- 
riers of  passengers,  with  a  breach  of  duty  oiv 
their  part,  as  such,  in  this:  that  **plaintiff^ 
was  invited  by  the  defendants  to  enter  said 
elevator,  and  be  transported  therein.'*  Un- 
der the  issue  tendered  by  the  complaint,  it 
was  only  necessary  for  the  appellant  to  show 
an  implied  invitation  on  the  part  of  the  ap- 
pellees, for  him  to  enter  and  be  transported 
therein  and,  if  this  be  true,  then  certainly 
it  was  competent  for  appellees  to  show  that 
appellant  was  notified  of  the  fact,  prior  to- 
the  accident,  that  newsboys  were  not  al- 
lowed to  ride  in  the  elevator,  and  that  he 
could  not  do  so.  If,  as  a  matter  of  fact,  he 
had  been  so  warned, — if  he  knew  that  ap- 
pellees did  not  allow  newsboys  to  ride  in 
the  elevator, — in  what  respect  was  there  a- 
rightful  attempt  on  his  part  to  use  the  ele- 
vator contrary  to  the  knowledge  which  ho 
had?  The  mere  fact  that  he  was  permitted 
to  enter  the  building  and  ply  his  vocation  as 
newsboy,  cannot,  alone,  be  held  to  bind  the 
appel  lees «» to  carry  him  in  their  elevator, 
whether  they  wished  or  not.  It  would  be- 
just  as  reasonable  to  conclude  that  if  a  person 
were  admitted  upon  a  train  of  cars  as  a  pas- 
senger, and  provided  with  a  passenger  car, 
he  could  insist  upon  and  be  at  liberty  to  ride 
in  the  baggage  car,  or  upon  an  engine,  or 
occupy  a  berth  in  a  sleeper  without  a  permit. 
If  the  appellees  had  a  rule  with  respect  to- 
their  elevator,  by  which  they  required  the 
person  in  charge  to  refuse  its  use  to  newsboy  a 
m  the  building,  such  a  rule  would  have  to 
be  brought  to  the  attention  or  knowledge  of 
the  boy,  in  some  way,  before  he  would  be 
bound  by  such  rule ;  but  we  think  it  is  clear 
that,  after  he  has  been  apprised  of  appellees* 
rule  to  the  effect  that  he  cannot  be  carried  m 
their  elevator,  it  would  be  binding  upon  him. 
This  rule  has  been  uniformly  sustained  in  the 
case  of  common  carriers  of  passengers,  and 
where  a  passenger  has  taken  a  position  upon 
a  train  contrary  to  known  rules  of  the  carrier 
to  the  contrary,  and  has  been  injured  in  con- 
sequence of  the  violation  of  such  rule,  it  ha» 
been  held,  without  exception,  we  believe, 
that  there  was  no  right  of  recovery.  It  ha» 
also  been  frequently  held  that,  where  a  person 
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18  invited  to  ride  upon  a  train  of  cars  by  an 
«mploy6  who  had  no  authority  to  give  such 
invitation,  the  party  accepting  the  same  was 
•either  a  trespasser  or  a  mere  licensee,  to  whom 
the  carrier  owed  no  duty  to  exercise  care. 
Waterhury  v.  New  York  vent,  d  H.  JR.  R,  Oo, 
•21  Blatohf.  814,  17  Fed.  Rep.  671 ;  Eaton  v. 
Delaware,  L.  dk  W,  R.  Co,  57  N.  Y.  882,  15 
Am.  Rep.  513 ;  Duff  v.  AUegheny  VdUey  B, 
<h.  91  Fa.  458,  86  Am.  Rep.  676 ;  Woodruff 
-v.  Rnoen  (Ind.)  22  L.  R.  A.  198 ;  Fennsyltania 
R.  Co.  V.  Langdon,  92  Pa.  21,  87  Am.  Rep. 
<51 ;  Hickey  v.  Boston  <t  L,  R.  Co.  14  Allen, 
429 ;  QulJ,  C.  <t  8.  F.  R.  Co.  v.  CampbeU,  76 
Tex.  174;  Faris  y.  Hoberg,  184  Ind.  — ; 
Fluker  v.  Georgia  R,  <t  Bkg.  Co.  81  Ga.  461, 
^  L.  R.  A.  848 ;  Robertson  v.  New  York  it  B. 
R.  Co.  22  Barb.  91 ;  Chicago,  M.  <t  St.  P.  R. 
-Go.  V.  West,  125  111.  820 ;  Coopwr  v.  LaJce  Erie 
-A  W.  R.  Co.  (decided  at  the  present  term) , 
(Ind. )  86  N.  E.  Rep.  272. 

Under  the  issues,  it  was  certainly  a  material 
fact,  which  the  appellees  had  a  right  to  show, 
whether  or  not  this  appellant  had  Knowledge, 
A  week  before  the  injury,   of  the  fact  that 


newsboys  were  not  allowed  in  the  eleyator. 
It  tended  to  negative  any  proof  that  he  misht 
have  offered  showing  that  be  was  rightfully 
attempting  to  ride  at  the  time  of  the  accident 
complaint  of,  and  also  tended  to  show  that 
as  to  any  use  of  the  elevator,  he  was  a  tres- 
passer. The  refusal  of  Uie  court  at  the 
special  term  to  admit  this  testimony  deprived 
appellees  of  a  valuable  element  or  their  de- 
fense,— that  there  was  no  invitation  to  ap- 
pellant to  ride,  and  that  he  was  not  permitted 
to  do  so.  It  was  harmful  error  to  sustain  ap- 
pellant's objection  to  the  question,  and  ex- 
clude the  evidence  offered. 

Subdivision  Q  of  the  first  reason  for  a  new 
trial  challenges  instruction  No.  8,  and,  in- 
deed, the  whole  series  of  instructions  ia 
criticised  by  the  appellees ;  but  this  opinion 
has  already  been  extended  beyond  the  limits 
intended,  and  we  will  not  consider  the  objec- 
tion presented  to  the  instructions. 

We  think  the  decision  of  the  court  in  gen- 
eral term  reversing  the  judgment  of  tbs 
special  term  correct!  and  it  m  offirrMA, 
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William  SCHMITZ,  by   His   Next  Friend. 
Anton  Schmitz,  Respt,, 

V. 
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1*  In  aa  action  by  a  ehlld  fbr  ii^Jiiries 
sustained  at  a  railway  erossine.  in  at- 

temptloff  to  cross  between  oars  standiDgr  on  the 
orooBing,  evidence  that  plaintiff  saw  others  cross 
before  hlro,  and  that  there  was  no  flagman  at  the 
crossiDff,  is  admlaslbieon  the  issue  of  defendant's 
negligence  In  starting  the  train  without  warning. 

H.  A  deposition  of  a  witness  taken  by 
plainUir  and  filed  in  the  snit  is  prop- 
erly excluded  on  plaintllTs  objection  that  the 
witness  is  present,  upon  defendant's  offering  it  In 
evldence,nnder  the  Implication  contained  in  Bey. 
Stat  1889,  S  4461,  which  makes  no  provision  for  the 
reading  of  the  deposition  of  a  witness  not  a  party 
to  the  suit  who  is  present  at  the  trial. 

2«  A  railroad  company  w^hich  leaves  a 
train  standings  for  several  minutes  up- 
on a  much-used  street  crossini^t  with  a 
slight  space  between  the  cars*  as  if  to 

invite  passage  between  them,  is  bound  to  use 
reasonable  care  In  oloslqg  up  the  opening  to 
avoid  Injury  to  one  who  is  attempting  to  cross, 
although  he  has  placed  himseif  in  such  relation 
to  the  train  that  under  other  circumstances  he 
would  be  regarded  as  a  trespasser. 

A*  A  child  iirho*  by  reason  of  his  want  of 
knowledge*  is  not  eruilty  of  ne^li^ence 

in  attempting  to  follow  the  example  of  adults  in 
passing  between  oars  standing  upon  a  street 


crossing,  may  recover  damages  If  tnjored  by  the 
negligence  of  the  company. 

5.  In  an  action  fbr  personal  ii^Juriee 
sustained  at  a  street  erossini;  by  the 
pushing  of  cars  together  while  plalntilT 
was  passing  between  them,  the  company*s  failure 
to  ring  the  bell  or  sound  the  whistle  before  mov- 
ing the  cars,  although  not  constituting  a  statu- 
tory cause  of  action,  is  properly  considered  in 
determining  whether  the  company  exercised  das 
care  in  moving  the  cars. 

6*   A  party  cannot  on  appeal  complain 

of  an  error  in  giving  an  instruction  at  his  own 
Instance  and  request. 

7«  The  giving  of  an  instruction  assum- 
ing that  it  was  a  railway  <sompany*s 
duty  to  keep  a  flagman  at  a  street 
crossing*  whereas  the  statute  imposes  no  such 
duty.  Is  not  ground  for  reversal,  where  the  com- 
pany could  not  have  been  prejudiced  thereby  be- 
cause the  evidence  dearly  shows  that  it  did  have 
a  flagman  at  such  crossing. 

8*  Ignorance  of  danger  by  reason  of 
his  youth  and  inexperience  may  prop- 
erly be  considered  on  the  question  of  the 
contributory  negligence  of  a  child  in  attempting 
to  pass  between  cars  standing  on  a  street  cross- 
ing. 

9.  Mental  anguish  of  a  boy  nine  years 
old*  consisting  of  grief  and  sorrow  over  the  loss 
of  his  limb  and  beoooilng  a  cripple  for  life,  is  a 
proper  element  of  damages  in  an  action  by  him 
for  injuries  sustained  by  the  alleged  negligence 
of  a  railway  company  at  a  highway  crossing. 

10.  Prospective  damages  by  the  im- 
pairment of  plaintilTs  capacity  ibr 
earning  a  livelihood  after  hte  majority  is 


Note.— Upon  the  general  rule  as  to  negligence  • 
in  passing  between  or  under  cars,  see  note  to  Cen- 
tral R.  &Bkg.  Co.  V.  Bylee  (Ga.)  18  L.  R.  A.  (m.  See 
■also  Rumpel  v.  Oregon  8.  L.  &  U.  N.  R.  Co.  (Idaho) 
2S  L.  R.  A.  785,  In  which  an  adult  was  held  to  be 

28  L.  R  A. 


precluded  by  his  negligence  in  attempting  to  crawl 
under  a  standing  train  from  recovering  for  injuries 
caused  by  the  starting  of  the  train  although  no 
warning  was  glTen* 
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ft  proper  element  fn  an  action-  for  personal  In- 
Juriea  l^  a  minor  nine  years  old.  although  htt 
petition  oontainsnospedflo  allegation  in  regard 
thereto  and  tliere  is  no  direot  evidenoe  on  the 
Bubjeot. 
3.1*  In  the  absence  of  aaj' otajectloii  In 
tbe  lower  court  as  to  tho  amount  of 
daauif^ee  allowed  by  the  Jury  such  question 
eannot  be  raised  for  the  first  time  on  appeal. 

(fiherwoodt  J^  dissents.) 
(Deoembsr  ii  UOaj 

APPEAL  by  defendant  from  a  Jud  foment  of 
the  Circuit  Court  for  Warren  County  in 
favor  of  plaintiff  in  an  actioo  brought  to  re- 
<»ver  damages  for  personal  injuries  alleged  to 
iiave  been  caused  by  defendant's  negligence. 

The  facta  ai«  stated  in  the  opinion. 
Mes9r9.  H«  8.  Prieet  and  H.  O.  Herbel» 

lor  appellant: 

The  court  erred  in  excluding  the  deposition 
•of  Frank  Furley  offered  by  defendant,  which 
had  been  taken  by  plaintiff  and  filed  in  this 
•case. 

iiehfnick  y.  JTod,  64  Tex.  406. 

The  court  erred  in  overruling  defendant's 
•demurrers  to  the  evidence  interposed  at  the 
close  of  plaintiff's  case  and  of  the  whole  case. 

Atchison.T,  db  &  F.B.Co,Y.  Plaskeit,  47  Kan. 
107;  Corcoran  v.  8t,  Louis,  I.  M,  dk  8,  B.  Co. 
105  Mo.  899:  Ruahenberg  v.  8t.  Louis,  1.  M.  <t 
S.  B.  Co.  109  Mo.  112;  Hudson  y.  Wabash 
We^em  B.  Co.  101  Mo.  31;  StiUson  v.  Hanni- 
bal <§  8i.  J.  B.  Co.  67  Mo.  671;  Dahlsirom  v. 
St.  Louis,  /.  M.dbS.  B.  Co.  96  Mo.  102;  An- 
drews V.  Central  B.  dt  Bkg.  (^.  lOL.  R.  A.  58, 
M  Oa.  192, 46  Am.  &Eng.  R.R.  Cai^.  171;  Bird 
T.  FUnt  dtp.  M.  B.  Go.m  Mich.  79;  Lewis  v. 
Baliimcre  db  0.  R  Co.  98  Md.  588,  17  Am. 
Rep,  521;  Lake  Shore  db  M.  8.  B  Co,  v.  Pin- 
€hin,  llA  Ind.  592,  81  Am.  &Eng.  R.  R.  Cas. 
428;  Sherman  v.  Hannibal  dt  St.  J.  B.  Co.  72 
Mo.  66,  87Am.Rep.  428,  Rodgers  y.Lees,  12  L. 
R.  A.  216, 140  Pa.  475;  Waldhier  v.  Hannibal 
-dt  St.  J.  B,  Co.  71  Mo.  514:  Kdley  v.  Barber 
Asphalt  Co.  14  Ey.  L.  Rep.  256;  DIauhi  v.  St. 
Louis,  L  M.dkSB.  Co.  105  Mo.  645. 

The  court  erred  in  refusing  the  instructions 
asked  by  defendant 

Stewart  v.  Clinton,  79  Mo.  614^  Corcoran  v. 
St.  Louis,  L  M.  dtS.  B.  Co.  105  Mo.  405;  Bus- 
Aenberg  v.  ^6^.  Louis,  L  M.  dt  S.  B.  Co.  supra. 

The  court  erred  in  giving  the  instructions 
esked  by  plaintiff. 

Stephens  V.  Hannibal  dt  St.  J.  B.  Co.  86  Mo. 
227;  aSrien  v.  Loomis,  43  Mo.  App.  29; 
Jfateer  Y.IiissouH  Pac.  B.  Co.  105  Mo.  354; 
Ourleif  V.  Missouri  Pac.  B.  Co.  93  Mo.  450; 
Zimmerman  v.  Hannibal  dt  St,  J.  R.  Co.  71  Mo. 
476;  OhiodtM.  B.  Co.  v.  Peare^,  128  Ind.  197; 
Jfellor  7.  Missouri  Pac.  B.  Co.  10  L.  R.  A. 
M,  105  Mo.  462;  WiOmrn  v.  St.  Louis,  L  M. 
^S.B.Cd.9»  Mo.  App.  215. 

The  court  erred  in  overruling  defendant's 
motion  for  anew  trial  because  of  the  errors  in 
instroctioM  and  the  exce&slTeness  of  the  ver- 
dict. 

Sharp  V.  Kansas  City  Cable  B.  Co.  114  Mo. 
M;  Gurley  v.  Missouri  Pac.  B.  Co.  104  Mo. 
238;  Parsons  db  P.  K  Co.  v.  Montgomery,  46 

~     lao. 
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Mr.  Seneca  N.  Taylor,  for  respondent: 
It  was  not  error  for  the  court  to  admit  the 
testimony  of  plaintiff,  and  other  witnesses,  of 
the  fad  that  about  one  hundred  persons  had 
passed  over,  and  between  the  disconnected 
draw-bars,  in  the  situation  they  were  in,  when 
plaintiff  attempted  to  crossover,  and  that,  too, 
during  the  ten  or  fifteen  minutes  he  stood 
waiting  to  pass  over: 

1.  Because  it  was  proper  as  showing  the 
environment  immediately  before,  and  at  the 
time  plaintiff  attempted  to  cross  over  the  dis- 
connected draw-bars,  and  also  as  showing  the 
reasonnbleness  for  active  diligence  on  the  part 
of  the  defendant 

Fiedler  v.  St  Louis,  L  M.  <fc  S.  R.  Co.  107 
Mo.  645:  Barker  ▼.  Hannibal  db  St.  J.  B.  Co. 
98  Mo.  50. 

2.  Because  the  action  of  others  on  the  same 
occasion  was  a  part  of  the  res  gesta  and  tended 
to  show  what  others  deemed  prudent  in  a  like 
situation. 

Twomley  v.  Central  Park  N.  db  E.  B.  Co.  69 
N.  Y.  158,  25  Am.  Rep.  162;  QaUna  dt  C.  U. 
B.  Co.  V.  Fay.  16  IIL  568.  68  Am.  Dec.  823; 
KleU>er  v.  PeopU^k  B.  Co.  14  L.  R  A.  618,  107 
Mo.  254. 

The  court  did  not  err  in  refusing  to  allow  de- 
fendant to  read  the  deposition  of  Frank  Fur- 
ley,  because  he  was  present  in  court  at  the 
time  the  same  was  offered,  ready  to  be  exam- 
ined, having  been  duly  subpenaed  in  the  case. 

Rev.  Stat.  4462;  Schmitz  v.  St.  Louis,  L  M. 
db  8.  B.  Co.  46  Mo.  App.  392;  Priest  v.  Way, 
87  Mo.  28. 

The  court  did  not  err  in  overruling  defend- 
ant's demurrers  to  the  evidence.  On  the  case 
made  by  the  evidence,  according  to  the  g[reat 
weight  of  authority,  it  was  properly  submitted 
to  the  jury. 

Schmitz  V.  St.  Louis,  L  M.  db  8.  B.  Co. 
supra;  HiU  v.  Missouri  Pac.  B.  Co.  101  Mo. 
53;  WHkins  v.  St.  Louis,  L  M.  db  S.  R.  Co. 
Id.  93:  Ourley  v.  Missouri  Pac.  R.  Co.  104  Mo. 
227;  Mateer  v.  Missouri  Pac.  R.  Co.  105  Mo. 
320;  Fiedler  v.  St.  Louis,  L  M.  db  8.  R.  Co. 
107  Mo.  651;  Grant  v.  Baltimore  db  P.  R.  Co. 
2  McArth.  277;  Rauch  v.  Lloyd,  81  Pa.  358.  72 
Am.  Dec.  747;  Filzpatt-ick  v.  Baltimore  db  0. 
R.Co.  35  Md.  82;  McMahonY.  Northern  Cent.B. 
Co.  39  Md.  433;  Sbearm.  A  Redf.  Neg.  4th  ed. 
g§  92, 479;  Baum  v.  Fryrear.  85  Mo.  151;  Karle 
V.  Kansas  City,  St,  J.  dt  C.  B.  B.  Co.  55  Mo. 
484;  Werner  v.  Citizens  B.  Co.  81  Mo.  868; 
Petty  V.  Hannibal  db  St.  J.  B.  Co.  88  Mo.  806; 
Keim  v.  Union  B  dt  Transit  Co.  90  Mo.  821; 
Huckshold  V.  St.  Louis,  L  M.  dt  8.  B.  Co.  90 
yto.555;0^  Connor  Y.Missouri  Pae.  BC0.UM.0. 
150;  Dunkman  v.  Wabash,  St.  L.  db  P.  B.  Co. 
95  Mo.  241;  KeHy  y.  Union  B.  dt  Transit  Co. 
Id.  284;  Sullivan  v.  Missouri  Pac.  B.  Co.  97 
Mo.  118;  Chicago,  B.  dt  0.  B.  Co.  v.  Stumps, 
69111 .  409;  Savannah  dt  M.  R  Co.  v.  Shearer, 
58  Ala.  672;  Bobinson  v.  Western  Pac.  B.  Co. 
48  Cal.  409;  KeUogg  v.  Chicago  db  N.  W.  B.  Co. 
26  Wis.  223,  7  Am.  Rep.  69;  CorreHv.  Burling- 
ton, C.  B.  db  N.  B.  Co.  88  Iowa,  120. 18  Am. 
Rep.  22;  Klanovjski  v.  Grand  Trunk  B.  Co.  of 
Canada,  57  Mich.  525;  Humphreys  v.  Arm- 
strong County,  66  Pa.  204;  Filer  ▼.  New  York 
Cent,  a  Co.  49  N.  T.  47,  10  Am.  Rep.  827; 
Foly  V.  Bailroad  Co.X^O.  B.  N.  8.  225;  Clay- 
ards  V.  Dethiek,  12  Q.  B.  495. 
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2.  Moreover,  defendant,  by  offeriDf?  evi- 
dence after  iUs  demarrer  was  overruled,  there- 
by waived  it,  and  cannot  now  insist  that  the 
court  erred,  even  if  in  fact  it  did,  which  I 
deny. 

linoen  v.  Chicago,  B.  d  K.  C.  R,  Co.  95  Mo. 
275;  KeUyY,  Onion  B.  d  Trannt  Go,  Id.  279; 
McP?ierson  v.  8t,  Uuis,  I.  M,  A  8,  B,  Co,  97 
Mo.  253;  Hih  v.  Missouri  Pae.  R,  Co,  101 
Mo.  86. 

3.  Passinff  through  the  gap  between  the 
cars  in  a  public  street  under  the  circumstances 
shown  in  this  case,  was  not  negligence  p«r  se, 

WilkinB  V.  St.  Louii,  L  M.  db  R  A  Co., 
Grant  v.  Baltimore  <t  P.  B.  Co.,  Ranch  v. 
Lloyd,  Fitzpatrick  v.  Baltimore  d  0.  B.  Co., 
and  McMahon  v.  Nortfiern  Cent.  B.  Co.  supra; 
Sbearra.  &  Redf.  Neg.  4th  ed.  §g  92.  479; 
Schmitz  V.  St.  Louis,  J.  M.  dS.  B.  Co.  supra. 

Where  a  boy  uses  the  care  reasonably  to  be 
expected  from  one  of  his  years  and  capacity,, 
he  is  not  guilty  of  contributory  negligence, 
and  whether  or  not  he  did  use  such  care  is  a 
question  for  the  jury. 

Schmitz  V.  81,  Louis,  L  M,  d  S,  B.  Co.  supra; 
Kempinger  v.  St,  Louis  d  L  M.  B.  Co.  8  Mo. 
App.  6bl ;  Boland  v.  Missouri  B.  Co.  36  Mo. 
484;  a  Flaherty  y,  Uni&nB.  Co.  45  Mo.  71,  100 
Am.  Dec.  843;  Ebons  v.  St.  Louis  d  L  M.  B. 
Co.'  65  Mo.  692;  Donoho  v.  Vulcan  Iron  Works, 
75  Mo.  401;  Saare  v.  Union  B.  Co.  20  Mo.  App. 
211;  Hudson  v.  Wabash  Western  B.  Co,  101  Mo. 
S8;  WHliams  v.  Kansas  City,  8.  d  M.  B.  Co,  96 
Mo.  275:  Bowling  v.  Allen,  102  Mo.  213; 
Washington  dO.B. Co.  Y.  Oladmon,  S2  U.  S. 
15  Wall.  401,  21  L.  ed.  114;  Sioux  City  d  P. 
B.Co.v.  Stout,  84  U.  8.  17  Wall.  657,  21 L.  ed. 
745;  Kansas  Cent.  B.  Co.  v.  Fitzsimmons,  22 
Kan.  686,  31  Am.  Rep.  203;  Hydraulic  Works 
Co.  V.  Orr,  83  Pa.  832. 

Active  diligence  was  due  from  defendant  to 
use  reasonable  care  and  precaiition  not  to  in- 
jure children  on  the  street,  though  climbing 
over  its  disconnected  drawbars.  Defendant's 
instructions  refused  to  stale  the  reverse,  and 
were  properly  refused. 

Wilkins  v.  St.  Louis,  L  M.  d  8,  B.  Co.  101 
Mo.  93;  J3i&  v.  Missouri  Pac.  B.  Co.  101  Mo. 
53;  Friek  v.  St.  lA>uis,  K  C.  d  K  B.  Co.  75 
Mo.  595.  5  Mo.  App.  439;  Gurley  v.  Missouri 
Pac.  B.  Co.  104  Mo.  227;  Harlan  v.  St.  Louis, 
K.  0.  d  i^.  B.  Co.  65  Mo.  24;  Dunkman  v. 
Wabash,  8t.  L.  d  P.  B.  Co.  95  Mo.  282; 
ScoHlU  V.  Hannibal  d  St.  J.  B.  Co.  81  Mo. 
440;  KeUey  v.  Hannibal  d  St.  J.  R.  Co.  75  Mo. 
140;  Welsh  v.  Jackson  County  Horse  B.  Co,  81 
Mo.  466;  Brown  v.  Hannibal  d  St.  J.  B.  Co.  50 
Mo.  461.  11  Am.  Rep.  420;  Boland  y,  Missouri 
B.  Co.  36  Mo.  490;  CFlaherty  v.  Union  B. 
CV?.  45Mo.  71,  100  Am.  Dec.  343;  Cadmus  v. 
Si.  Louis  Bridge  d  Tunnel  Co.  15  Mo.  App.  95; 
White  V.  Wabash  Western  B.  Co.  84  Mo.  App. 
74;  Mauerman  v.  St.  Louis,  L  M.  d  S.  B.  Co. 
41  Mo.  App.  348;  Schmitz  v.  St.  Louis,  I.  M. 
d  S.B.  Co.  46  Mo.  App.  380;  Fugler  v.  Botfte,  43 
Mo.  App.  44;  Dougherty  v.  Missouri  B.  Co.  97 
Mo.  647;  M.  Forster  Vinegar  Mfg.  Co.  v. 
Quggemos.  98  Mo.  391;  Boiler  v.  Cohen,  ASt  Mo. 
App.  97;  Wetzell  v.  Wagoner,  41  Mo.  App.  509; 
Missouri  Pae.  B,  Co.  v.  Schoennen,  37  Mo. 
App.  613. 

The  court  did  not  give  improper  or  illegal 
instructions  at  the  instance  of  the  plaintiff. 
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The  instructions  given  for  plaintiff  are  in  tsoUth- 
stance  the  same  as  those  given  in  Wilkini  v. 
8t.  Louis,  L  M.  d  8.  B.  Co.  101  Mo.  101;  and 
in  Sefmitz  v.  St.  Louis,  L  M.  d  8.  B.  Co.  4(^ 
Mo.  App.  380. 

Hicks  V.  Pacific  B.  Co.  64  Mo.  489;  Boons  ▼. 
St.  Louis  d  L  M.  B.  Co.  65  Mo.  592. 

Bnr^essy  /.,  delivered  the  opinion  of  the 
court: 

This  is  a  suit  by  William  Schmitz,  a. 
minor,  nine  years  old,  by  his  next  friend. 
Anton  Schmitz,  to  recover  damages  for  per- 
sonal injuries  caused  by  the  neglij2:euce  of 
the  defendant  in  operating  itscars  upoa 
Lesperance  street  crossing  in  the  city  of  St. 
Louis.  It  was  brought  in  the  circuit  court 
of  the  city  of  St.  Louis,  and  thereafter  takea 
by  change  of  venue  to  Warren  county  circuit 
court.  It  was  tried  before  a  jury,  and  re- 
suited  in  a  verdict  and  iudgment  of  $5, 70S 
for  plaintiff.  The  petition,  or  that  part  of 
it  which  is  before  this  court  for  considera- 
tion, is  as  follows :  ''Now  comes  the  plain- 
tiff, and  avers  that  he  is  a  minor,  under  the 
age  of  ten  years,  and  that  Anton  Schmitz  wa» 
duly  appointed  as  his  next  friend  to  bring 
this  suit,  before  said  suit  was  brought  That 
defendant  is,  and  at  the  time  hereinafter  men- 
tioned was,  a  corporation  duly  organized 
under  the  laws  of  the  state  of  Missouri ,  and 
engaged  in  the  operation  of  a  railroad,  a  part 
of  which  is  in  the  city  of  St.  Louis.  Plain- 
tiff further  states  that  on  the  24th  day  of 
August,  1890,  and  in  the  daytime,  he  waa 

foing  east  on  a  public  street  in  said  city 
nown  as  *Lesperance  Street, '  where  said 
street  is  crossed  by  defendant's  railroad  in 
said  city.  That  at  said  time  and  place  a. 
train  of  flat  cars  was  standing  across  said 
street,  which  impeded  his  progress  on  said 
street,  which  train  stood  there  for  several 
minutes,  and  not  in  motion.  The  plaintiff, 
seeing  said  train  standing  perfectly  still  for 
several  minutes,  and  there  being  no  sign  or 
indication  that  it  was  going  to  move,  and 
seeing  many  adults  and  others  crossing  over 
the  same  in  said  street — between  the  flat  cars — 
without  let  or  hindrance,  or  notice  not  to  do 
so,  undertook  to  cross  over  between  two  such 
flat  cars,  in  said  street,  where  the  other  per- 
sons upon  said  street  had  crossed  immediately 
before  him.  That  he  stopped,  listened,  and 
looked  before  so  crossing,  and  the  bell  of  the 
locomotive  was  not  rung,  the  whistle  was  not 
sounded,  nor  was  any  audible  or  visible  sig- 
nal given  by  defendant  or  its  employes  to 
notify  plaintiff  that  said  train  was  about  to 
be  thrust  backwards,  nor  was  any  brakeman 
in  sight  of  plaintiff,  nor  was  any  brakeman 
on  the  rear  of  said  train,  nor  was  there  any 
gate  or  bar  across  said  street  where  it  was 
crossed  by  said  railroad;  and  without  any 
notice  or  warning  whatever  given  on  the  part 
of  the  defendant,  the  said  defendant  vio- 
lently, suddenly,  carelessly,  and  negligently^ 
caus^  the  engine,  propelled  by  steam  power, 
to  jam  the  cars  of  f^aid  train  together,  thereby 
breaking  and  crushing  the  bones  of  plaintiff '• 
foot  and  ankle  between  the  bumpers  of  two 
of  said  cars  while  he  was  in  the  act  of  cross- 
ing as  aforesaid,  and  in  consequence  he  was 
injured,  and  maimed  for  life,  and  caused  ta 
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suffer  great  pbyslcal  and  mental  pain  and 
agony.  Plaintiff  further  states  that,  con- 
aidering  his  age  and  intelligence,  he  was  at 
the  time  exercising  that  degree  of  care  and 
-diligence  which  could  be  expected  of  him, 
or  that  was  due  from  one  of  his  age,  and  that 
the  Immediate  cause  of  said  injury  to  him 
was  the  carelessness  and  negligence  of  the 
-defendant  in  failing  to  do  its  duty  in  pro- 
tecting persons,  and  especially  children  of 
immature  judgement,  in  the  lawful  use  of  said 
public  street  from  injury  by  Its  said  cars; 
that  the  car  so  thrust  backward  which  crushed 
plaintiff's  foot  was  attached  to  several  other 
<;ar8  and  a  locomotive,  constituting  a  frei|?ht 
train,  which  at  the  time  of  said  injuries  was 
propelled  backward  suddenly  and  violently 
Dj  steam  power.  Wherefore  plaintiff  avers 
that  he  has  been  injured  and  sustained  dam- 
•ages  in  the  sum  of  twenty  thtmsaDd  dollars 
($20,000),  for  which,  with  cost  of  suit,  he 
prays  judgment. "  The  answer  was  a  general 
denial  ana  plea  of  contributory  negligence 
•on  plaintiff*s  part  in  attempting  to  cross  the 
track  at  the  time,  place,  and  manner  he  did. 
Plaintiff  replied,  denying  the  new  matter  in 
the  answer. 

The  facts  are  that  on  August  24,  1890, 
William  Bchmitz,  aged  nine  years  and  two 
months,  with  three  other  boys,  went  east  on 
Lesperance  street, a  public  street  in  the  city  of 
St.  Louis,  and,  on  arriving  at  the  place  where 
defendant's  railroad  tracks  cross  the  street, 
they  found  their  way  impeded  by  two  cars, 
the  bumpers  of  which  were  disconnected, 
leaving  an  opening  of  about  nine  inches  be- 
tween them.  They  saw  about  fifty  to  seventy- 
live  persons  cross  the  track  upon  which  said 
cars  were  standing,  in  a  line  near  the  center 
•of  the  most  traveled  part  of  the  street, — 
aome  of  whom  passed  over  and  some  under 
the  disconnected  bumpers,  and  some  passed 
through  the  9-inch  space  between  them  side- 
ways; while  some  others  climbed  over  the 
-car"  it  being  a  flat  car.  After  all  of  these 
bad  passed  over,  plaintiff  and  his  then  com- 
rades still  stood,  looked,  listened,  and  waited 
for  the  cars  to  separate  further,  thus  widening 
the  gap.  After  thus  waiting  for  the  cars  to 
be  moved  from  the  street  crossing  five  to  fif- 
teen minutes,  during  which  time  there  was 
no  flagman  or  other  employ^  of  defendant  in 
sight  and  neither  seeing  nor  hearing  any  in- 
dications that  the  cars  would  be  moved,  and 
being  anxious  to  reach  the  other  side  of  the 
railroad  track,  one  of  these  boys  crossed  the 
track  by  passing  through  the  disconnected 
bumpers,  and  then  another  climbed  over  said 
'bumpers,  and  plaintiff  endeavored  to  follow 
him,  and  in  doing  so  put  one  foot  on  one  of 
the  bumpers  and  raised  his  body,  and,  as  his 
other  foot  was  swinging  between  the  discon- 
Dected  bumpers,  the  defendant's  employes 
in  charge  of  the  engine  caused  it  suddenly  to 
jam  the  bumpers  of  the  cars  together,  thereby 
catching  plaintiff's  foot  and  ankle  between 
said  disconnected  bumpers,  crushing  the 
bones  and  muscles.  The  flagman  was  not  in 
sight :  The  evidence  shows  that  the  plaintiff 
<iid  not  think  that  the  cars  would  be  moved 
without  his  being  notified,  and  did  not  ap- 
prehend any  danger  in  endeavoring  to  pass 
•over  the  bumpers  as  he  did  on  this  occasion. 

'SSIi.R.A. 


It  also  shows  that  he  suffered  intense  physical 
pain  for  many  months  after  his  injury,  and 
that  he  is  crippled  for  life.  The  extent  of 
his  injuries  was  testified  to  by  Dr.  Faber; 
and  his  foot  and  ankle,  as  it  appeared  at  the 
trial,  was  exhibited  to  the  juxy  without  ob- 
jection. 

During  the  course  of  the  trial  plaintiff  was 
permitted,  against  defendant's  objections,  to 
prove  that  a  large  number  of  persons  had 
crossed  tlie  train  before  he  did,  and  that  there 
was  no  watchman  at  the  crossing  to  warn 
them  of  danger.  The  defendant  saved  his 
exceptions  to  these  rulings  of  the  court.  The 
testimony  adduced  by  &e  defendant  tended 
to  prove  that  a  few  minutes  before  the  acci- 
dent there  was  a  train  of  cars  standing  north 
of  the  crossing :  that  defendant's  watchman, 
John  Misch,  was  standini?  on  the  west  side 
of  the  track  on  which  plaintiff  was  injured ; 
that  he  saw  several  cars  moving  northward 
on  the  track  tx)wards  the  crossing  at  a  slow 
rate  of  speed  ;  that  he  crossed  over  this  track 
to  the  east  side,  just  a  moment  previous  to 
the  closine  of  the  crossing;  that  he  did  not 
see  plaintin  or  his  companions  anywhere  near 
the  crossing  at  that  time,  nor  did  he  see  them 
there  at  all  until  after  he  heard  the  cry  of 
pain  caused  by  the  crushing  of  plaintiff's 
foot ;  that  the  accident  happened  only  a  few 
moments  after  he  had  crossed  over  the  track ; 
that  he  was  standing  on  the  next  track  east 
of  the  one  on  which  plaintiff  was  injured, 
and  was  within  a  few  feet  of  him  at  the  time ; 
that  there  was  a  train  backing  northward  to- 
wards the  crossing  a  few  moments  before  the 
accident ;  that  the  men  in  charge  of  this  train 
were  coupl  ing  up  detached  sections  of  cars 
for  the  purpose  of  making  up  a  train ;  that 
the  car  which  injured  plaintiff  formed  a  part 
of  one  of  these  detached  sections,  but  the 
train  backing  north  was  not  attached  to  this 
section,  and  never  came  in  contact  therewith, 
so  far  as  the  employes  in  charge  of  the  train 
knew ;  that  none  of  the  hands  in  charge  of 
this  train  witnessed  or  knew  anything  about 
the  accident  until  after  it  had  happened  ;  that 
the  watchman  had  been  at  the  crossing  all 
day,  in  the  discharge  of  his  duty,  and  was 
on  the  opposite  side  of  the  train  on  the  track 
next  to  tne  one  on  which  the  boy  was  injured 
at  the  time  thereof.  The  defendant  offered 
in  evidence  the  deposition  of  Frank  Furley, 
which  had  been  taken  by  plaintiff,  and  filed 
in  this  suit,  to  which  evidence  plaintiff  ob- 
jected, on  the  ground  that  the  witness  was 
m  court,  it  appearing  from  the  cross-exam- 
ination of  plaintiff's  witnesses  that  deponent 
had  been  taken  to  the  court  by  plaintiff.  The 
court  sustained  the  objection,  and  excluded 
the  deposition,  to  which  ruling  and  action 
of  the  court  defendant  at  the  time  duly 
excepted.  Defendant  thereupon  prayed  the 
court  to  instruct  the  jury  as  follows : 

*•  (a)  The  court  instructs  the  jury  that  un- 
der the  pleadings  and  the  evidence  the  plain- 
tiff cannot  recover.  First.  The  court  in- 
structs the  juiT  that  the  following  are  the 
only  grounds  oi  neirligence  chari!:cd  in  plain- 
tiff ^s  petition  whicli  you  can  consider  under 
the  instructions  hereafter  given  you:  (1) 
That  the  bell  of  the  locomotive  was  not  rung, 
lor  the  whistle  sounded;  (3)  that  plaintiff 
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was  not  nottfled  of  the  intention  of  those  in 
charge  of  the  train  to  move  it  backward ;  (8) 
that  no  brakeman  was  on  the  rear  car  of  said 
train ;  (4)  tliat  there  was  no  gate  or  bar  across 
the  street ;  (5)  that  the  servants  of  defendant, 
without  any  notice  or  warning,  suddenly, 
carelessly,  and  negligently  caused  the  engine 
to  jam  the  cars  of  the  train  together,  whereby 
plaintiff's  foot  was  crushed  and  mashed. 
You  are  further  instructed  that  it  iS'Sdmitted 
by  the  plaintiff's  petition  that  the  cars 
between  which  plaintiff  was  injured  were 
coupled  together  and  plaintiff  was  injured 
while  attempting  to  climb  between  them." 
''Third.  Goncernine  the  charge  in  plaintiff's 
petition  that  the  plaintiff  was  not  notified 
of  the  intention  of  those  in  charge  of  the  train 
to  move  it  backwards,  you  are  instructed  that 
the  defendant's  servants  had  the  right  to  as- 
sume that  no  person  would  attempt  to  climb 
between  the  cars  of  said  train,  and  said  serv- 
ants were  not  bound  to  give  notice  to  any 
one  so  climbing  between  said  cars  unless  said 
servants  knew  that  said  person  was  in  be- 
tween said  cars,  so  in  the  act  of  climbing 
over  them ;  and  unless  you  believe  from  the 
evidence  that  some  servant  engaged  with  said 
train  actually  knew  that  plaintiff  was  in  the 
act  of  climbing  between  said  cars  at  the  time 
they  were  moved,  then  you  must  find  that 
issue  for  the  defendant.  Fourth.  Concerning 
the  charge  of  the  petition  that  defendant's 
servants,  without  any  notice  or  warning, 
suddenlv,  carelessly,  and  negligently  caused 
the  engine  to  jam  the  cars  together,  jou.  are 
instructed  that  the  law  does  not  require  any 
such  notice  or  warning  of  the  defendant's 
servants,  under  the  circumstances  in  this  case, 
unless  they  actually  knew  that  the  plaintiff 
was  between  said  cars,  and  was  in  danger  of 
being  hurt  by  such  movement  of  the  engine ; 
and  unless  you  find  from  the  evidence  that 
they  did  actually  know  that  plaintiff  was 
between  said  cars,  and  in  danger  of  being 
hurt  by  such  movement  of  them,  then  you 
must  find  for  the  defendant  upon  this,  the  last, 
ground  charged  in  said  petition."  Which 
instructions  the  court  refused  to  eive  to  the 
jury,  to  which  action  and  ruling  of  the  court 
defendant  at  the  time  duly  excepted. 

The  court  then  modified  defendant's  first, 
third,  and  sixth  **  refused"  instructions,  and 
of  its  own  motion  gave  the  same  to  the  jury 
as  modified,  as  follows*  ''The  court  in- 
structs the  jurv  that  the  following  are  the 
only  grouncfs  of  negligence  charged  In  plain- 
tiff's petition  which  you  can  consider  under 
the  instructions  hereafter  given  you:  (1) 
That  the  bell  of  the  locomotive  was  not  run^, 
or  the  whistle  sounded ;  (2)  that  the  plaintiff 
was  not  notified  of  the  intention  of  those  in 
charge  of  the  train  to  move  it  backward ;  (8) 
that  no  brakeman  was  on  the  rear  car  of  said 
train ;  (4)  that  there  was  no  gate  or  bar  across 
the  street ;  (5)  that  the  servants  of  defendant, 
without  any  notice  or  warning,  suddenly, 
carelessly,  and  negligently  caused  the  engine 
to  jam  the  cars  of  the  train  together,  whereby 
plaintiff's  foot  was  caught  and  mashed." 
*^  Third.  Concerning  the  charge  in  plaintiff's 
petition  that  the  plaintiff  was  not  notified 
of  the  intention  of  those  in  charge  of  the 
train  to  move  it  backward,  you  ai«  instructed  I 
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that  the  defendant's  servants  had  the  righ^ 
to  assume  that  no  person  would  attempt  to 
climb  between  the  cars  of  said  train,  and: 
said  servants  were  not  bound  to  give  notice 
to  any  one  so  climbing  between  said  cars, 
unless  said  servants  knew,  or  by  the  exercise- 
of  ordinary  care  might  have  known,  that  saidL 
person  was  in  between  said  cars,  so  in  the- 
act  of  climbinn:  over  them ;  and  unless  you. 
believe  from  the  evidence  that  some  servant 
engaged  with  said  train  actually  knew  that 
plaintiff  was  in  the  act  of  climbine  betweem 
said  cars  at  the  time  they  were  moved,  then, 
you  must  find  that  issue *f or  the  defendant.*^ 
^  Sixth.  Concerning  the  charge  of  the  petitioi^ 
that  defendant's  servants,  without  any  notice- 
or  warning,  suddenly,  carelessly,  and  neg- 
ligently caused  the  engine  to  jam  the  cars> 
together,  you  are  instructed  that  the  law  does, 
not  require  any  such  notice  or  warning  of 
the  defendant's  servants  under  the  circum- 
stances of  this  case,    unless  they  actually 
knew,  or  by  exercise  of  ordinary  care  might- 
have  known,  that  the  plaintiff  was  between 
said  cars,  and  was  in  danger  of  being  hurt 
by  such  movement  of  the  engine ;  and  unless- 
you  find  from  the  evidence  that  they  did  act- 
ually know,  or  by  the  exercise  of  ordinarv 
care  might  have  known,  that  the  plaintiflT 
was  between  said  cars,  and  in  danger  of  be- 
ing hurt  by  such  movement  of  them,  then 
you  will  find  for  the  defendant  upon  this,  the 
last,  ground  charged  in  said  petition."    To 
which  action  of  the  court  in  modifying  said 
instructions  and  giving  them  to  the  jury  a» 
modified  defendant  at  the  time  duly  excepted. 
The  court,  at  the  instance  of  the  plaintiff, 
ffave  the  jury  the  following  instructions: 
^First.  The  court  instructs  the  jury  that  it 
was  the  duty  of  the  defendant's  flagman,  and 
its  agents  and  servants  in  management  of  ita 
locomotive  and  train  under  their  charge,  to> 
exercise  reasonable  care  and  precaution  to 
prevent  any  injury  to  persons  upon  the  tracks 
of  defendant,  and  any  failure  on  their  part  to* 
exercise  care  and  precaution  would  be  such 
negligence  as  to  make  the  defendant  liable 
for  the  injuries  to  plaintiff  resulting  fronts 
such  negligence,  unless  the  jury  further  be- 
lieves from  the  evidence  that  plaintiff  was  not 
acting  with  reasonable  care  and  diligence  for 
one  of  his  age  in  passing  over  the  cars  as  he- 
did  on  the  occasion  of  his  injuries ;  and  in 
passing  upon  the  question  as  to  whether  the- 
flagman  and  agents  and  servants  of  the  defend- 
ant were  or  were  not  negligent  in  conductinc^ 
and  managing  the  locomotive  and  train  at  said 
crossing  you  should  take  into  consideration 
all  the  facts  and  circumstances  as  proved  by: 
the  evidence  to  have  existed  at  the  time  when 
and  the  place  where  the  injuries  occurred, 
and  you  should  give  to  each  fact  and  circum- 
stance and  to  the  testimony  of  each  witness^ 
such  weight  only  as  you  may  deem  such  fact, 
circumstance,  or  testimonv  entitled  to  in  con- 
nection with  all  the  evidence  in  the  case. 
Second.  By  the  term  'negligence, '  as  used  \jh 
these  instructions,  is  meant  the  want  of  that 
degree  of  care  that  any  ordinary  prudent  per- 
son would  have  exercised  under  the  same  or 
similar  circumstances.   Third.  The  court  fur- 
ther instructs  the  jury  that,  though  they  may- 
believe  from  the  evidence  that  it  would  have- 
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been  negligence  in  an  adnlt  to  have  climbed 
over  the  drawbars  of  the  cars,  as  the  plaintiff 
did  on  the  occasion  of  his  injuries,  still  if 
the  jury  find  that  by  reason  of  his  youth  and 
inexperience  he  was  not  aware  of  the  danger 
to  which  he  was  exposed  in  doing  so,  tlien 
the  jury  will  take  this  into  consideration  in 
passing  upon  the  question  of  plaintiff's  al- 
leged contributory  neg  igence.  Fourth.  The 
jury  are  instructed  that  if  you  find  for  the 
plaintiff  you  will,  in  assessing  the  damages, 
take  into  consideration  the  physical  condition 
he  was  in  before  the  injuries  in  question ;  the 
physical  pain  and  mental  anguish  he  has 
suffered,  occasioned  by  said  injuries;  and  the 
physical  pain  and  mental  anguish,  if  any, 
you  believe  from  the  evidence  he  is  likely  to 
suffer  in  the  future  because  of  said  injuries ; 
and  in  addition  to  this,  you  may  also  consider 
to  what  extent,  if  any,  plaintiff's  capacity 
for  earning  a  livelihood,  after  his  majority, 
will  be  impaired  by  said  injuries,  and  you 
will  return  a  verdict  for  him  in  such  sum  as 
you  believe  to  be  just  and  reasonable,  not 
exceeding  twenty  thousand  dollars."  To 
which  action  of  the  court  in  |?iving  said  in- 
structions to  the  jury,  and  each  of  them,  the 
defendant  at  the  time  duly  excepted. 

The  court,  at  the  instance  of  the  defendant, 
^ve  the  jury  the  following  instructions: 
**  Second.  Concerninff  the  failure  of  the  de- 
fendant to  ring  the  bell  or  sound  the  whistle 
as  charged  in  the  petition,  you  are  instructed 
that  under  the  circumstances  in  this  case  the 
defendant's  servants  were  not  bound  to  do 
either,  and  your  verdict  must  be  for  the  de- 
fendant as  to  that  ground  of  negligence." 
**  Fourth.  Concerning  the  charge  in  plaintiff's 
petition  that  there  was  no  gate  or  bar  across 
the  street,  you  are  instructed  that  there  is  no 
evidence  to  support  that  ground,  and  you 
must  find  for  the  defendant  on  that  charge. 
Concerning  the  charge  in  the  petition  that  no 
brakeman  was  stationed  on  the  rear  end  of 
the  train,  you  are  instructed  that,  under  the 
evidence  in  this  case,  the  defendant  was  not 
required  to  have  a  brakeman  so  stationed,  and 
you  must  find  for  the  defendant  upon  this 
charge  of  the  petition. "  **  Seventh.  The  jury 
are  instructed  that  it  was  an  act  of  gross  care- 
lessness to  have  climbed  between  the  cars  as 
the  plaintiff  did,  if  he  was  of  sufiici en t  years 
and  understanding  to  have  appreciated  the 
danger  of  so  doing ;  and  whether  he  did  un- 
derstand and  appreciate  the  danger  of  so  doing 
is  a  matter  for  you  to  determine ;  and  in  de- 
termining this  you  may  take  into  considera- 
tion his  admissions  and  statements  while 
testifying  in  this  case,  and,  if  you  find  him 
of  sufficient  understanding  to  appreciate  the 
danger  he  might  encounter  in  passing  be- 
tween said  care,  then  you  must,  upon  this 
finding  alone,  return  a  verdict  for  the  defend- 
ant." 

It  is  claimed  by  defendant  that  the  court 
oommitted  error  in  admitting  the  testimony 
of  plaintiff  and  ^is  witness  Otten  regarding 
the  action  of  other  persons  in  crossing  the  cars 
which  caused  the  injury,  at  the  time  of  or 
immediately  preceding  the  accident,  and  of 
said  witness  Otten  with  reference  to  the  ab- 
sence of  a  flagman  at  the  crossing  at  the  time. 
It  was  held  by  this  court  in  the  case  of  Burger 


y.  Mi99ouri  Pae.  B.  Co.,  112  Mo.  288,  which 
was  an  action  hj  a  child  for  injuries  sustained 
at  the  crossinjT  in  attempting  to  cross  through 
a  train  standfng  across  the  street,  that  evi- 
dence that  plaintiff  saw  others  cross  before 
him  was  admissible  on  the  issue  of  defend- 
ant's negligence  in  starting  the  train  without 
warning.  Evidence  of  a  similar  character  * 
was  admitted  without  objection  in  the  cases 
of  Fiedler  v.  8t,  Louie,  1.  M.  A  S,  B.  Co, 
107  Mo.  645 ;  Ourley  v.  Mieeouri  Pae,  B.  Co. 
104  Mo.  216 ;  Brown  v.  Hannibal  d  8t,  J.  B. 
Co,  50  Mo.  461,  11  Am.  Rep.  420 :  StiUeon  v. 
Hannibal  d  St.  J.  B.  Oo,  67  Mo.  672 ;  Phila- 
delphia,  F.  d  B,  B,  Co.  v.  Layer,  112  Pa. 
414 ;  and  Thurber  y.  Harlem  Bridge,  M.  <t 
F.  B.  Co.  60  N.  Y.  826. 

Persons,  and  especially  children,  are  nat- 
urally inclined  to  do  whatever  they  may  see 
others  do.  Nor  was  it  error  in  permitting 
the  witness  Otten  to  testify  that  no  flagman 
was  present  at  the  time  of  the  accident,  as 
this  evidence  was  admissible  as  tending  to 
show  negligence  on  the  part  of  the  defendant, 
and  the  want  of  care  and  caution  in  order  to 
prevent  accidents  at  this  crossing. 

It  was  also  contended  by  defendant  that  the 
court  erred  in  excluding  the  deposition  of 
Frank  Furley,  offered  by  defendant,  which 
had  been  taken  by  the  plaintiff,  and  filed  in 
this  case ;  and  reliance  is  placed  upon  the 
case  of  Bchmick  v.  Noel,  64  Tex.  406,  as  sus- 
taining this  position.     An  examination  of 
that  case  will  show  that  the  deposition  which 
was  read  was  that  of  the  plaintiff  in  the  suit, 
and  even  in  that  case  the  court  held  that  it 
was  a  matter  of  practice  resting  largely  in  the- 
discretion  of  toe  trial  court.    The  rule  in 
this  state,  however,  is  that  declarations  of  a 
party  to  a  suit,  contained  in  his  deposition, 
taken  by  the  other  party,  may  be  read  in  evi- 
dence against  him  in  the  same  case,  although 
he  is  present  at  the  trial ;  Bogie  v.  Nolan,  96 
Mo.  85.     But  section  4461,  Rev.  Stat.  1889, 
makes  no  provision  for  the  reading  of  the  dep- 
osition of  a  witness  not  a  party  to  the  suit, 
who  is  present  at  the  time  of  the  trial,  and 
excludes,  by  implication  at  least,  the  right 
to  do  so.    Schmitz  v.  8t.  Louie,  L  M.    d  8. 
B.  Co.  46  Mo.  App.  891. 

The  next  contention  is  that  the  demurrer  to 
plaintiff's  evidence  should  have  been  sus- 
tained, because,  as  soon  as  plaintiff  touched 
or  stepped  upon  defendant's  train,  he  bectime 
a  trespasser,  and  as  such  defendant  owed  him 
no  duty,  and  he  was  entitled  to  no  protection 
save  against  willful  injury.  The  plaintiff 
had  the  same  right  that  the  defendant  had  to 
the  use  of  the  liighway,  and  he  might  well 
assume  that  if  any  immediate  movement  of 
the  cars  was  made  at  all  some  signal  would 
be  given  before  the  movement  was  made,  or 
that  the  cars  would  l>e  pulled  further  apart, 
so  as  to  relieve  the  street  of  the  obstruction. 
While  it  is  true  that  the  duty  of  giving  the 
statutory  signals  of  ringing  the  bell  and 
sounding  the  whintle  has  no  application  to 
one  situated  as  plaintiff  was  in  between  two 
cars,  but  was  intended  to  give  warning  to 
persons  about  to  cross  the  track  of  the  ap- 
proach of  a  train,  yet,  as  there  was  a  space 
of  at  least  nine  inches  open  between  the  cars, 
through  which  a  large  number  of  persons  had 
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been  ^[lassing,  and  others  were  climbiDg  over 
•couplings  l^tween  tbe  cars.  It  was  a  ques- 
tion whether  it  was  not  the  duty,  under  the 
circumstances,  of  those  in  charge  of  the  train, 
to  give  some  kind  of  warning  of  their  inten- 
tion to  move,  in  order  therebv  to  prevent  in- 
jury to  persons  who  might  be  passing  be- 
.  tween  or  over  the  cars.  Burger  v.  MissouH 
Pae.  B.  Co.  112  Mo.  288 ;  BarkUy  v.  Missouri 
Pac.  R,  Co,  96  Mo.  378 ;  Philadelphia,  W,  4b 
B.  B.  Go,  y.  Lay&ry  112  Pa.  414.  That  it  was 
•negligence  in  defendant  to  leave  its  cars 
standing  across  the  street  in  a  populous  city, 
where  many  pedestrians  were  known  to  be  m 
the  habit  of  crossing,  with  a  space  at  least 
nine  inches  between  the  drawheads  of  the 
•cars,  as  if  to  invite  persons  who  could  do  so 
to  pass  between  them,  there  can  be  no  ques- 
tion. And  if,  without  any  warning,  it  closed 
up  the  space  between  the  cars,  by  reason  of 
which  plaintiff  was  injured  without  any 
fault  or  negligence  on  his  part  contributing 
•directly  thereto,  the  defendant  should  beheld 
liable.  It  was  the  duty  of  the  defendant's 
servants  and  employes  to  know  the  condition 
of  the  cars  at  the  crossing,  and  to  provide 
•against  any  accident  that  might  be  occasioned 
by  their  movement.  In  tbe  case  of  Wilkins 
v.  8t.  Louis,  I.  M.  <t  8.  JB.  Co.,  101  Mo.  93, 
it  appears  that  the  plaintiff's  husband  was 
killed  at  the  same  crossing.  The  deceased 
undertook  to  pass  between  the  cars  standing 
«bout  two  feet  apart,  and  by  the  sudden  back- 
ward movement  of  the  train,  made  without 
Auy  warning,  he  was  crushed  between  the  cars 
and  injured,  from  the  effect  of  which  injury 
he  subsenuently  died.  This  court  in  that  case 
Siiid :  "This  movement  is  said  to  have  been 
made  with  the  object  of  pushing  the  loose 
train  of  several  cars  close  together  towards 
the  north ;  but,  as  it  was  evident  that  an  open- 
ing for  the  purpose  of  clearing  the  street  was 
to  have  been  made,  a  forward  movement  of 
the  engine  and  train  of  eleven  cars  was  much 
more  likely  to  be  anticipated  by  a  looker-on 
than  the  movement  that  was  actually  made. 
There  was  evidence  that  no  bell  was  rung  or 
whistle  sounded  before  the  movement  of  the 
train  in  question.  Deceased  might  rightly 
assume  that  some  such  signal  would  be  given 
bnfore  the  movement  was  made. "  So,  in  the 
case  of  Chirley  v.  Missouri  Pac.  B,  Co.,  104 
Mo.  211,  in  which  it  appears  that  the  plain- 
tiff was  passing  over  a  footway  leading 
through  the  defendant's  yards  and  over  its 
tracks,  and  which  was  not  a  public  street  or 
highway,  but  the  railroad  company  had  per- 
mitted persons  to  use  it  in  passing  to  and  from 
the  depot.  Across  th  i s  path  there  was  a  sm al  1 
space,  about  one  foot  in  width,  between  two 
cars.  The  plaintiff,  in  attempting  to  pass 
through  this  opening,  by  a  sudden  movement 
of  the  cars  was  crushed  between  them  and 
injured.  This  court  held  that  no  negligence 
•could  be  attributed  to  the  railroad  company, 
because  it  was  under  no  legal  obligation  to 
notify  persons  of  the  movements  of  its  cars 
at  that  point.  The  decision  was  bottomed 
■on  the  fact  that  the  footpath  was  not  a  pub 
1  ic  highway,  and  that  plaintiff's  use  of  it  was 
merely  that  of  a  licensee.  The  court  said, 
<jlantt,  J.,  delivering  the  opinion:  "The 
relation  of  the  plaintiff  and  defendant  must 
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be  kept  in  view.  This  was  not  a  public 
crossing.  If  it  had  been  so,  defendant  would 
have  owed  plaintiff  a  positive  legal  duty ; 
but,  being  a  mere  private  crossing,  and  plain- 
tiff being  a  licensee  only,  defendant  waa 
bound  not  to  recklessly  injure  plaintiff." 
While  there  waa  no  statutory  duty  imposed 
on  defendant  to  cither  rinff  the  bell  on  the 
engine  or  sound  the  whistle  before  moving 
its  train  under  the  circumstances  which 
existed  in  the  case  at  bar  at  the  time  of  the 
accident,  it  was,  owing  to  the  dangerous 
character  of  its  machinery,  the  time  and  place 
where  the  injury  occurred,  the  duty  of  its 
flagman  and  its  agents  and  servants  in  tbe 
management  of  its  cars  under  their  charge  to 
exercise  at  least  reasonable  and  ordinary  care 
and  caution  to  prevent  injury  to  persons  cross- 
inff  its  tracks.  If,  then,  the  defendant  was 
guilty  of  neglieenoe  which  caused  the  in- 
jury, and  plaintiff  was  at  the  time  in  the 
exercise  of  due  care  for  one  of  his  age  and 
intelligence,  and  without  fault  contributing 
directly  thereto,  the  defendant  is  liable. 
These  questions  were  for  the  consideration  of 
the  jury  under  the  ii^structions  of  the  court 
as  the  evidence  was  ample  upon  which  to 
predicate  them.  It  necessarily  follows  th&t 
there  was  no  error  in  refusing  defendant's 
instructions  in  the  nature  of  demurrers  to  the 
evidence. 

At  the  instance  of  defendant  the  court  in- 
structed the  jury  that  defendant's  servants 
were  not  bound  to  ring  the  bell  or  sound  the 
whistle ;  that  there  was  no  evidence  that  there 
was  no  gate  or  bar  across  the  street ;  and  that 
defendant  was  not  required,  under  the  evi- 
dence in  this  case,  to  have  a  brakeman  on  the 
rear  end  of  the  train  at  the  time  of  the  ac- 
cident ;  and  that  for  these  reasons,  also,  the 
demurrers  to  the  evidence  should  have  been 
sustained,  as  Uiere  was  then  nothing  left  in 
the  petition  or  evidence  upon  which  the 
plaintiff  could  recover.  As  to  whether  the 
defendant's  servants  were  guilty  of  negli- 
gence in  the  management  of  the  train  which 
caused  the  injuries,  under  the  circumstances 
as  disclosed  by  the  evidence,  aside  from  the 
failure  to  ring  the  bell  or  sound  the  whistle, 
in  the  absence  of  any  evidence  that  there  was 
no  bar  across  the  street,  and  no  brakeman  on 
the  rear  end  of  the  cars,  was  also  a  question 
for  the  jury  under  the  instructions  of  the 
court.  Whatever  conflict,  if  an^,  there  was 
between  plaintiff's  first  instruction  and  the 
one  numbered  2  given  at  the  request  of  the 
defendant,  "  that  defendant  was  not  bound  to 
ring  the  bell  or  sound  the  whistle  before 
moving  its  cars,"  was,  under  the  circum- 
stances in  this  case,  an  error  committed  by  the 
court  at  the  instance  of  defendant,  and  he 
will  not  now  be  heard  to  complain  of  an  er- 
roneous instruction  given  at  his  request.  Al* 
exander  v.  Clark,  88  Mo.  482 ;  Plowers  v. 
Helm,  29  Mo.  824.  While  the  failure  to  do 
so  could  not  be  made  a  statutory  cause  of 
action,  it  was  a  matter  for  the  jury  to  take 
into  consideration  in  determining  whether 
defendant's  servants  and  employes  were  in  the 
exercise  of  due  care  and  caution  in  moving 
its  cars.  Wilkifis  v.  8t,  Louis,  L  M.  ^  ^. 
B.  Co.  101  Mo.  93.  It  necessarily  follows 
that  there  was  no  error  committed  by  the  court 
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in  modifying  defendant's  refused  Instrac- 
tions,  and  in  givine^  tlieiu  as  modified,  as  the 
-defendant  asked  and  the  court  gave  sub- 
stantially tbe  same  instructions  at  the  close 
-of  the  evidence. 

Another  contention  is  that  the  instructions 
given  for  plaintiff  were  erroneous,  and  should 
have  been  refused.  Plaintiff's  first  instruc- 
tion seems  to  assume  that  it  was  the  duty  of 
defendant  to  keep  a  flagman  at  this  crossing, 
and  at  first  impression  is  objectionable  for 
that  reason,  as  the  statute  imposes  no  such 
duty ;  but,  as  the  evidence  clearly  shows  that 
defendant  did  have  a  flagman  at  the  crossing 
to  warn  persons  about  to  cross  the  track  of 
impending  danger,  it  is  somewhat  difficult 
to  conceive  how  the  defendant  could'have  been 
prejudiced  or  the  jury  misled  by  reason  there- 
of. Taken  as  a  whole,  it  is,  we  think,  not 
vulnerable  to  the  objection  urged  against  it. 
Nor  is  the  instruction  in  fact  in  conflict  with 
<defendant's  instructions,  which  eliminated 
from  the  consideration  of  the  jury  all  the  acts 
-of  specific  negligence  which  were  alleged  in 
the  petition  as  statutory  causes  of  action, 
jtnd  left  only  the  general  allegation  of  neg- 
ligence in  the  management  of  the  train  by 
•defendant's  servants  and  agents.  Omitting 
And  leaving  out  all  the  specific  acta  of  negli- 
gence, the  petition  contains  all  the  necessary 
allegations  to  constitute  a  cause  of  action  at 
'Common  law,  and  we  think  is  good  after 
verdict.  No  objection  was  taken  to  it  either 
by  motion  to  strike  out  any  part  of  it,  or  by 
demurrer,  or  by  motion  to  make  it  more 
•definite  and  certain. 

We  sec  no  objection  to  the  third  instruction 
^iven  on  behalf  of  the  plaintiff.  It  simply 
tells  the  jury  that  if,  by  reason  of  tbe  youth 
And  inexperience  of  the  plaintiff,  he  was  not 
Aware  of  the  danger  to  which  he  was  ei  posed 
in  crossing  between  the  cars,  they  will  take 
this  into  consideration  in  passing  upon  the 
•question  as  to  whether  or  not  he  was  guilty 
of  contributory  negligence.  This  we  under- 
stand to  be  the  law,  as  uniformly  announced 
by  this  court. 

Next,  the  instruction  on  the  measure  of 
•damages  is  challenged  as  erroneous— First, 
in  assuming  that  plaintiff  suffered  physical 
pain  and  mental  anguish.  Counsel  for  de- 
fendant concede  that  plaintiff  suffered  phys- 
ical pain,  but  deny  that  one  of  his  age  could 
Ise  capable  of  suffering  mental  anguish.  That 
pain  would  necessarily  ensue  from  any  such 
injury  as  plaintiff  sustained  cannot  be  denied, 
and  may  well  be  assumed.  Mental  anguish 
may  be  properly  said  to  be  in  this  case  grief 
ana  sorrow  by  plaintiff  over  the  loss  of  the 
use  of  his  limb  and  becoming  a  cripple  for 
life.  And  that  a  boy  nine  years  of  age  lAay 
ordinarily  be  capable  of  appreciating  tbe 
oonsequences  of  such  an  injury  we  think  too 
•clear  for  argument.  There  was  no  pre j  ud i cial 
^rror,  therefore,  in  assuming,  as  the  instruc- 
tion did,  that  the  plaintiff  suffered  physical 
pain  and  mental  anguish.  The  physician 
who  attended  him  testified  that  he  would  be 
a  cripple  for  life.  **The  general  rule  is  that 
pain  of  mind,"  when  connected  with  bodily 
injury,  is  the  subject  of  damages :  but  it  must 
be  so  connected  in  order  to  be  included  in  the 
-estimate,  unless  the  injury  is  accompanied 


by  circumstances  of  malice,  insult,  or  in- 
humanity. Ttigg  v.  St.  Louts,  K.  0,  d  If, 
K  Co.,  74  Mo.  147,  41  Am.  Rep.  805,  and  au- 
thorities cited.  Another  objection  urged 
against  this  instruction  is  because  it  tells  tho 
jury  that  in  estimating  the  damages,  if  they 
find  for  plaintiff,  in  addition  to  physical  pain 
and  mental  anguish  they  will  consider  to 
what  extent,  if  any,  plaintiff^s  capacity  for 
earning  a  livelihood  after  his  majority  will 
be  impaired.  It  will  be  observed  that  this 
is  not  a  claim  for  damages  for  loss  of  serv- 
ices, but  because  of  his  inability  to  earn  a 
livelihood  after  his  majority  by  reason  of  in- 
iury.  The  petition  contains  no  specific  al- 
legation with  reference  to  plaintiff 's  inability 
to  earn  a  livelihood,  or  to  what  extent  it 
would  likely  be  impaired  after  his  arrival  at 
the  age  of  twenty-one  years ;  nor  was  there 
any  evidence  with  regard  thereto  further  than 
that  the  evidence  uiows  the  injury  to  be 
permanent,  and  the  plaintiff  a  cripple  for 
life.  In  the  case  of  liosenh'ane  v.  Lindeil 
JR.  Co.,  108  Mo.  9,  Macfarlane,  «/.,  in  speak- 
ing for  the  court,  says:  "It  is  well  settled 
that  prospective  damage  to  adults  on  account 
of  impairment  of  earning  capacity  in  the 
future  is  a  proper  element  of  dumnges  in  the 
cases  of  personal  injuries.  W/talen  v.  St. 
Louis,  K.  C.  db  JV.  K  Go.  60  Mo.  323 :  Pry 
V.  Hannibal  tSb  St.  J.  R  Co.  73  Mo.  124 ;  d 
Sedgw.  Damages,  8th  ed.  ^  485. 

**  Ordinarily,  damages  will  not  be  awarded 
to  compensate  for  loss^^s  not  yet  experienf;ed 
on  mere  conjectural  possibility  that  such  loss 
will  occur.  In  the  case  of  an  adult,  proof 
should  be  made  of  'previous  physical  condi- 
tion and  ability  to  labor  or  follow  his  usual 
avocation,  as  well  as  his  condition  since  the 
injury,  to  enable  the  jury  to  properly  find  the 

Eecuniary  damage. '  5  Am.  &  Eng.  Encyclop. 
aw.  41,  and  authorities  cited. 
**  What  may  or  may  not  be  done  by  any  one 
in  the  future  depends  upon  so  many  con- 
tingencies that  prospective  loss  of  earnings 
cannot  be  susceptible  of  direct  and  conclusive 
proof,  even  in  case  of  adults.  Nevertheless, 
as  has  been  seen,  such  damages  are  uniformly 
allowed.  The  impairment  of  the  earning 
capacity  of  one  in  his  infancy  is  as  great  a 
damage  to  him  as  though  he  had  not  been 
injured  until  the  day  he  had  reached  his 
majority.  That  he  would  have  an  equal  right 
to  compensation  logically  follows.  This 
plaintiff  had  never  earned  anything,  and 
what  his  ability  to  labor  or  his  capacity  for 
earning  money  in  business  pursuits  will  be 
in  the  future,  no  one  can  tell  with  any  cer- 
tainty. It  is  properly  held  in  such  case,  in 
the  absence  of  the  existence  of  direct  evi- 
dence, that  much  must  be  left  to  the  judg- 
ment, common  experience,  and  'enlightened 
conscience  of  the  jurors,  guided  by  the  facts 
and  circumstances  in  the  case.'"  It  follows 
as  a  necessary  consequence,  if  such  damage 
was  not  susceptible  of  proof,  that  it  was  not 
necessary  that  the  petition  should  contain 
specific  allegation  in  regard  thereto.  The  jury 
saw  the  injured  limb,  heard  the  attending 
physician  testify  that  the  injury  was  per- 
manent, and  that  the  plaintiff  would  be  a 
cripple  for  life:  and  they  were  as  well  pre- 
pare to  judge  from  observation  of  the  future 
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ftbilftT  of  plaintiff  to  earn  a  livelihood  after 
he  arrived  at  tlie  age  of  maturity  as  any  one 
else.  Tlie  instruction  which  was  condemned 
in  the  case  of  Wilbum  v.  St.  Louis,  I.  M.  dh 
S,  B,  Co,,  86  Mo.  App.  215,  concluded  as 
follows :  "  And  for  such  other  causes  as  would 
be  just  and  proper."  This  instruction,  as 
was  said  by  the  court,  was  palpably  er- 
roneous, and  gave  the  jury  no  criterion  what- 
ever b^  which  to  estimate  the  damages,  and 
is  unlike  the  instruction  given  in  the  case  at 
bar.  And,  finally,  it  Is  contended  that  this 
instruction  is  erroneous  in  not  confining  the 
jury  to  the  evidence  in  assessing  the  damages. 
The  instruction,  after  specifying  what^the 
jury  might  take  into  consideration  in  es- 
timating the  damages,  concluded  as  follows : 
*And  you  will  return  a  verdict  for  him  in 
such  sum  as  you  believe  to  be  judt  and  rea- 
sonable, not  exceeding  twenty  thousand  dol- 
lan.*    This  part  of  the  instruction,   taken 


alone,  would,  of  course,   be  objectionable, 
for  the  reason  that  it  is  too  general  and  gives 
the  jury  no  rule  by  which  to  estimate  the- 
damages ;  but  when  the  instruction  is  read 
altogether,  as  it  should  be,  no  such  objection 
coufd    be    urged    against   it.     Baniford   v. 
Kansas  City,  103  Mo.  172.     After  telling  the- 
jury  the  facts  that  they  must  take  into  con> 
sideration  in  estimating  the  damages,  it  con> 
dudes  as  above  indicated,  and  certainly  con- 
fined the  inquiry  and  damages  to  the  facts- 
mentioned.     No  objection  was  raised  in  Uie 
court  below  as  to  the  amount  of  damages  al- 
lowed by  the  jury,  and  that  question  cannot; 
now  be  raised  in  this  court  for  the  first  time. 

As  there  does  not  appear  to  have  been  any 
error  committed  in  the  trial  of  the  cause- 
which  would  justify  a  reversal  of  it,  the  judg- 
ment wiU  be  affirmed,  and  it  is  so  ordered. 

All  concur,  except  Sherwood*  J.,    who- 
dissents,  and  B»rcl»y»  /.,  abseak 
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^1.   Where   Uknd  Is   eonveyed    by    the 
owner  to  another  in  trast  to  reconvey 

^Headnotes  by  Allen,  J. 


to  the  prantor's  'wif)s»  or  snch  person  a» 
the  mrantor  may  thereafter  designate,  and  the* 
grantee  has  no  interest  In  the  lands,  but  after- 
wards executes  such  trust  by  a  oon  veyaooe  to  the* 
fntintor^s  wife,  as  between  grantor  and  his  cred- 
itOFB  suoh  lands  will  be  treated  as  his  property 
until  reconveyed  by  the  trustee;  and  the  fact; 
that  such  trust  rests  in  parol,  and  is  therefore  not 
enforceable  under  the  statute  conoernlng  trusts^ 
and  powers,  does  not  ohanse  the  rule. 


Note.— OropN  as  personal  property  for  the  purpose 

of  levy  and  sale. 

General  doctrine. 

For  a  classification  of  ffrowlnK  fruit  as  *^eal  or 
personal  property,  see  note  to  Sparrow  v.  Pond 
(Minn.)  16  L.  B.  A.  103. 

The  question  whether  or  not  flrrowlngr  crops  are 
the  subject  of  execution  as  other  personal  prop- 
erty, would  depend  upon  the  question  whether  they 
are  in  their  nature  the  natural  or  spontaneous 
Srowth  of  the  land,  as  fruciua  naturales,  or  whether 
they  are  the  production  of  labor  and  industry, 
fruetns  indw^trUUes,  If  they  are  the  former  they 
are  considered  as  part  of  the  land  Itself,  if  the  lat- 
ter, they  are  treated  as  other  personal  property. 
It  has  been  generally  held  that  only  such  crops  as 
are  sown  and  planted  and  reached  perfection  with- 
in the  year  are  personal  property  and  as  such  liable 
to  be  taken  in  execution.  The  test  would,  however, 
seem  to  be  whether  suoh  crop  was  the  production 
of  the  industry  of  man. 

The  manner,  as  weU  as  the  purpose  of  plantinsr, 
Is  an  essential  element  to  be  taken  into  considera- 
tion in  detormiulns  whether  such  crops  are  real 
or  personal  estate  and  subject  to  execution.  Spar- 
row V.  Pond,  16  L.  R.  A.  108. 49  Minn.  412. 

Ord  wins  crops  of  srain  and  other  annual  produce 
raised  by  industry,  are  personal  property  and  chat- 
tels and  may  be  levied  on  and  sold  under  exeoa- 
tlon.  Klngsley  v.  Holbrook,  46  N.  H.  813,  86  Am. 
Dec.  178;  Howe  ▼.  Batchelder.  48  N.  H.  204. 

To  the  same  effect  are  the  cases  follow! n(r :  Crine 
▼.  Tif  ts,  66  Ga.  644;  Farorite  v.  Deardorff,  84  Ind.  656; 
Undley  ▼.  Kelley,  42  Ind.  S94:  Cougrhlin  v.  CouRrhlln, 
S6  Kan.  116:  Thompson  v.Craismyle.  4  B.  Mon.  891, 41 
Am.  Dec.  240;  Parham  v.Tompson,  2  J.  J.  Marsh.  ISO; 
Craddook  y.  Riddlesbarger,  2  Dana,  206;  Porche  ▼. 
Bodln,  28  La.  Ann.  761;  Pickens  ▼.  Webster,  81  La. 
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Ann.  870;  Penhallow  ▼.  Dwifrht,  7  Mass.  84,  6  Am. 
Dec  21:  Preston  v.  Ryan,  45  Mich.  174;  Cayoe  v.  Stov- 
all,  50  Miss.  896;  Westbrook  v.  Eafrer,  16  N.  J.  L.  81; 
Green  v.  Armstrongr,  1  Denio,  550;  Shepard  ▼.  Pbil- 
brick,  2  Denio.  175;  Whipple  v.  Foot,  2  Johns.  418.  ^ 
Am.  Dec.  442;  Harder  ▼.  Plaas,  57  Hun,  640;  Bank  of 
Lansingrburgh  v.Crary,  1  Barb.  542:  Harris  v.  Frink« 
40  N.  Y.  24, 10  Am.  Rep.  818:  Newoomb  ▼.  Baynor,  ]&> 
Wend.  106. 34  AuL  Dec.  210;  Mumford  ▼.  Whitney, 
15  Wend.  887.  80  Am.  Dec.  60 :  Austin  r.  Sawyer,  ^ 
Cow.  89:  Hynt  v.  Conrad,  61  N.  C.  190, 08  Am.  Dec. 
588;  Smith  v.  Tritt,  18  N.  a  241,  28  Am.  Dec.  565; 
Brlttain  v.  McK^ay,  28  N.  C.  265.  85  Am.  Dee.  738; 
Bond  V.  Ck>ke,  71 N.  G.  100 ;  Stambaugh  ▼.  Yeates,  ^ 
Rawie,  161 ;  Pattison^s  App.  61  Pa.  204, 100  Am.  Dec* 
687 ;  Hershey  t.  Metzgar,  00  Pa.  217 :  Loner  ▼.  Sea- 
vera,  108  Pa.  510;  Devore  ▼.  Kemp,  8  Hill,  L.  250;^ 
Cook  T.  SteeL  42  Tex,  68;  Edwards  ▼.  Thompson.  86- 
Tenn.  720;  Sllberberir  ▼.  Trillinx,  82  Tex.  628;  Willfs- 
y.  Moore,  68  Tex.  628, 46  Am.  Rep.  284;  Hamblet  v. 
Bliss,  55  Vt.  585. 

The  following  Bngrlish  cases  show  that  flrrowing' 
crops  of  grain  and  vegetables /ructvs  industriales^ 
being  goods  and  ohattels  and  not  real  estate,  may  be- 
sold  on  execution  as  personal  chattels.  Carrington 
V.  Roots,  2  Mees.  &  W.  248;  Sainsbury  t.  Matthews. 
4  Mees.  &  W.  343;  Jones  ▼.  Flint.  10  Ad.  &  Ei.  768, 2* 
Perry  &  D.  604 ;  Warwick  ▼.  Bruoe,  2  Maule  ft  8. 
205 :  Graves  v.  Weld,  5  Bam.  A  Ad.  105, 2  Nev.  A  M» 
726. 

Even  while  annexed  to  the  freehold.  McKenxie- 
V.  Lampley,  81  Ala.  626. 

A  growing  crop  of  fruit  trees  is  part  of  the  free- 
hold and  not  goods  and  chattels,  so  as  to  be  sub- 
ject to  execution  under  a  fL  fa,  Adams  v.  Smith,. 
1  III.  221.  Bank  of  Lansingburgh  y.  Grary,  1  Barb. 
542. 

Hops  growing  upon  vines  are  perwnal  estate, 


See  also  32  L.  R.  A.  811;  34  L.  R.    A.  286. 
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S.  Anpnal  cropa  which  are  the  product 
of  industry  and  (5are»  sown  by  the  owner 
of  the  8oU,  are,  while  frrowing  and  immature, 
personal  property  subject  to  attachment  and 
Mle  for  the  debts  of  the  owner. 

(December  9, 1883.) 

ERROR  to  the  District  Court  for  Lincola 
CouDty  to  review  a  judgmeDt  In  favor  of 
plaiDtiffs  ID  an  action  brouebt  to  enjoin  de- 
fendaDt  from  harvesting  and  carrying  away 
w  beat  on  a  certain  quarter-section  of  land.  Jf- 
finned. 

The  facts  are  stated  in  the  opinion. 

Mr.  David  Ritchie*  for  plaintiff  in  error: 

From  this  testimony  il  clearly  appears  that 
the  land  in  question  was  the  homestead  of  H. 
H.  Meer  at  the  time  of  the  conveyance  and 
could  not  be  sold  or  conveyed  with  intent  to 
defraud  creditors  for  the  reason  that  it  was  in 
any  event  beyond  (he  reach  of  creditors. 

MtUl  v.  Jones,  88  Kan.  tl2.  and  cases  there 
cited;  Hixon  v.  George^  18  Ean.  258;  Monroe 
V.  May,  9  Kan.  466;  Arthur  v.  WaUace,  8 
Kan.  267. 

The  legal  effect  of  this  traosaction  was  that 
the  attempted  trust  was  void,  but  the  deed  in 
question  was  valid  as  against  the  Meers  and  all 
the  world  besides  and  conveyed  not  only  the 
land  but  also  the  growing  wheat  then  upon  the 
land  which  had  been  sown  by  the  owner  of  the 
soil,  and  was  yet  immature  and  unripe. 

Oee  V.  Tkraiikill,  45  Kan.  178;  2  Nash,  Code 
PI.  4ih  ed.  p.  862;  Smiih  v.  Hague,  25  Kan. 
246;  Qaranflo  ▼.  Cociey,  38  Kan.  187;  Cha^ 


man  ▼.  Veack,  82  Kan.  167;  Babcoek  v.  Dieter^ 
80  Kan.  172;  Beckman  v.  Sike»,  85  Kan.  120; 
SmWi  y.  Leighton,  88  Kan.  544 

Annual  crops  which  are  produced  by  indu» 
try,  when  planted  by  the  owner  of  the  soil, 
remain  a  part  of  the  real  estate  to  which  they 
are  attached  until  such  time  as  they  are  ready 
to  be  harvested  and  are  not  subject  to  execu* 
tion  until  that  time. 

See  Washb.  Real  Prop.  2d  ed.  §§  5-8, 
p.  4;  Burleigh  y.  Piper,  51  Iowa,  649 ;  EUi- 
ihorpe  y.  Reidesil,  71  Iowa,  815. 

Mr,  C.  B.  Dau£^htera»  for  defendant  in 
error: 

A  conveyance  to  a  third  party  for  the  sole 
purpose  of  having  it  transferred  to  first  party's 
wife  conveys  nothing  but  the  bare  legal  title 
to  the  third  party. 

Harrison  v.  Andretos,  18  Kan.  535. 

In  many  of  the  states  the  levy  upon  growing 
crops  is  controlled  by  statute. 

Our  own  statutes  certainly  authorize  the 
levy  and  sale  of  growing  crops  in  certain  cases, 
ana  by  implication  in  all  cases. 

See  Justice  Act,  §  158;  Lindley  v.  Kelley, 
42  Ind.  294;  Penhallow  v.  Dtoight,  7  Mass.  34, 
5  Am.  Dec.  21;  Davidsons.  Waldron,  81  III. 
120,  88  Am.  Dec.  206;  Pierce  v.  J{oc?ie,  40  111. 
292;  Preston  v.  Ryan,  45  Mich.  174;  Johnaoa 
v.  Walker,  28  Neb.  786;  Ayers  v.  Hawk  (N.  J. 
Eq.)Dec.  80,  1887. 

Growing  annusl  crops  are  always  considered 
as  personally. 

Benjamin,  Sales,  p.  125;  Washb.  Real  Prop, 
g  5,  also  §  4,  p.  188;  Ililliard,  Real  Prop.  §  64, 
p.  16;  Tiedeman,  Real  Prop.  §§  70,  71;  Cald- 


inr  raised  by  means  of  manual  oultlvatlon.  Frank 
T.  HarriDfirton.  86  Barb.  415;  Latham  v.  Atwood, 
Cro.  Oar.  615. 

Fruits  ff rowinflr  upon  cultivated  trees  are  not  the 
subject  of  levy  as  personal  property*  Sparrow  v. 
Fond,  lAL.  R.  A.  103,  40  Minn.  412. 

So  peaches  on  trees  cannot  be  taken  in  execution. 
State  y.  Gemmill,  1  Houst.  (Del.)  9. 

AHter  when  the  fruit  is  gathered.    Ihid, 

GrowinflT  unpicked  cotton  upon  the  homestead  is 
aloo  exempt;  alUer  when  picked*  Alexander  v. 
Holte,  60  Tex.  206;  Ckiates  v.  Caldwell,  71  Tex.  20. 

In  Sparrow  y.  Pond,  supra,  it  was  held  that  black- 
berries growing  on  busbes  could  not  be  taken  in 
execution  as  personal  property. 

The  title  to  a  growing  crop  sold  under  aJL/a. 
yeats  in  the  purchaser  from  the  time  of  sale  as 
airalnst  all  others,  and  may  be  gathered  when  ripe. 
Peacock  v.  Purvis,  S  Brod.  &  B.  382,  6  Moore,  79; 
Coombs  y.  Jordan,  8  Bland.  Ch.  812, 22  Am.  Dec.  286. 

The  law  affords  the  purchaser  a  remedy  against 
all  who  unlawfully  disturb  him  in  the  enjoyment 
thereof.  Brlttain  y.  McKay,  28  N.  a  266,  86  Am. 
Deo.  788b 

SK0f ofenoy  of  shertff^s  pcssessians. 

Snob  poflsesBion  must  be  taken  of  personalty  un- 
der an  attacbment  as  the  nature  of  the  property  ad- 
mits of.   Ttiroop  y.  Maiden  (Kan.)  Nov.  11, 1808. 

The  officer  must  take  and  retain  actual  and  ex- 
elnalye  oontroL    Ibid, 

Manual  pooscnoion  is  not  necessary,  a  declaration 
thai  it  is  levied  upon  under  an  execution  is  suffi- 
cient. Whipple  v.  Foot,  2  Johns.  418,  8  Am,  DeOb 
44S. 

Where  com  levied  upon  lay  the  sheriff  was  stand- 
ing in  the  field  vngathered  at  the  time  of  execu- 
tion levied,  and  the  sheriff  bad  preyiously  notified 
the  defendants  of  the  purpose  of  his  levy,  and  at  the 
time  of  the  levy  that  he  was  about  to  make  it,  go- 
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ing  into  the  field  for  that  purpose,  the  court  held 
his  possession  sufficient  as  against  sucb  parties, 
and  that  it  was  not  necessary  for  him  to  place  a 
watch  and  guard  over  the  property.  Barr  v.  Can- 
non, 60  Iowa,  20. 

Where  the  officer  notified  the  debtor  of  the  levy 
but  did  not  autborlM  him  to  hold  pfMsesslon  for 
him  nor  place  himtn  charge,  and  placed  no  notice 
of  his  claim  upon  the  property,  and  exercised  no 
control  for  a  period  of  two  months,  during  which 
time  the  property  was  used  by  the  debtor,  the  court 
held  that  a  subsequent  mortgagee  prevailed  over 
such  levy.   Throop  v.  Maiden,  twvra. 

Where  a  sheriff  leyied  upon  growing  crops  and 
before  sale  the  same  were  seized  by  the  collector  of 
taxes  and  sold,  the  court  held  that  such  crops  were 
already  in  the  custody  of  the  law  and  the  collector 
sold  without  right,  so  that  the  purcbaper  from  him 
had  no  right  of  action  in  trover  against  the  pur- 
chaser from  the  sheriff.  Uartwell  v.  Bissell,  17 
Johns.  128. 

The  sheriff  may  suffer  wheat  to  grow  till  harvest 
and  then  cut  and  sell  it,  or  may  perhaps  sell  it 
growing,  and  the  purchaser  would  then  be  entitled 
to  enter  for  the  purpose  of  cutting  and  carrying  it 
away.    Adams  v.  Tanner,  6  Ala.  740. 

In  McKenzle  v.  Lampley,  81  Ala.  626,  it  was  held 
that  an  execution  was  a  lien  upon  a  growing  crop 
from  the  time  of  deUvery  to  the  sheriff. 

Position  of  the  purehaser. 

The  legsl  right  to  sell  such  a  crop  before  it  ia 
cratbered  results  from  its  personal  character  and 
the  right  to  levy  on  it.  Parham  y.  Tompeon,  2  J« 
J.  Marsh.  160. 

And  a  creditor  at  such  a  sale  who  enters  upon 
the  land  and  purchases  the  crop  is  not  a  trespasser, 
the  process  and  judgment  being  regular  and  the 
sale  bona  fide.   Ibid. 
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ioeU  y.  Oustard^  7  Eao.  807,  and  cases  therein 
cited. 

Execution  can  le?y  on  all  that  goes  to  the 
executor. 

Benjamin,  Sales,  p.  128. 

Dfsunction  as  to  the  mature  or  immature 
crops  rejected. 

Benjamin,  Bales,  p.  .124. 

Growing  crops  may  be  levied  upon  and  sold 
as  such. 

2  Freeman.  Executions,  §  849&. 

And  a  mere  sale  operates  to  sever  it  from 
the  realty. 

Johnion  v.  Walker,  $upra. 

How  growing  crops  are  levied  upon. 

2  Freeman,  Executions,  ^  268. 

Growiog  crops  may  be  reserved  by  parol. 

Taumans  v.  Caldwell,  4  Ohio  St.  71;  Baker 
T.  Jordan,  8  Ohio  St.  438. 

Growing  crops  are  declared  to  be  subject  to 
execution  from  justice  court. 

Long  V.  Bines,  40  Kan.  216;  Pracht  ▼. 
Fiiter,  80  Ein.  668. 

Allen,  e/.,  delivered  the  opinion  of  the 
court: 

Defendants  in  error,  as  plaintiffs  below, 
brought  their  action  against  plaintiff  in  error 


to  enjoin  him  from  harvesting  and  carrying 
away  about  90  acres  of  wheat,  grown  on  a 
quarter-section  of  land  in  Lincoln  county. 
The  wheat  was  sown  in  the  fall  of  1888  hj 
H.  H.  Meer,  who  then  owned  and  occupied 
the  land  as  his  homestead.  On  the  4th  day 
of  October  he  executed  a  deed  for  the  land  to 
Edward  H.  Thuse.  His  wife  was  in  the  in- 
sane asylum  at  the  time,  and  he  signed  the 
deed  also  as  her  guardian.  The  copy  of  this 
deed  contained  in  the  record  does  not  show 
any  approval  by  the  probate  court,  but  no 
point  on  the  want  of  approval  is  made  by 
either  party.  On  the  22a  day  of  October  an 
attachment  issued  in  a  suit  against  Meer  by 
a  justice  of  the  peace,  was  levied  on  the  crop 
of  wheat,  and  on  the  11th  of  December,  1888, 
the  constable  sold  the  same  to  the  plaintiffs. 
These  conveyed  the  land  on  January  6,  1889, 
to  Emma  Meer,  wife  of  H.  H.  Meer.  He 
testified  on  the  trial  that  he  paid  nothing  for 
the  farm,  and  was  to  deed  it  back  to  Meer*B 
wife,  if  she  got  well,  or  any  other  party  he 
traded  with  or  sold  to.  On  January  81,  1889, 
Meer  and  wife  conveyed  the  land  to  defend- 
ant. Policy. 

Two  questions  are  raised  by  the  plaintiff 
in  error :    (1)  Was  there  anything  that  could 


A  purchaser  under  suob  an  execution  may  enter 
and  remove  the  oom  purchased,  provided  It  be- 
longed to  the  defendant  in  the  execution  and  the 
sale  was  valid.  Thompson  v.  Craiflrmyle,  4  R  Hon. 
801,  41  Am.  Dec.  240. 

A  8a]e  of  a  crop  by  a  sheriff  under  an  execution 
te  valid  and  entitles  the  purchasers  to  ingress  and 
eerre^  to  gather  the  same.  Stewart  v.  Douffhty,  0 
Johns.  108. 

Where  growing:  crops  were  levied  upon  and  sold 
by  the  sheriff  under  a  JL  fa.  It  was  held  that  the 
purchaser  acquired  a  superior  title  to  that  of  the 
purchaser  under  a  subsequent  tax  levy.  Hartwell 
V.  Bissell,  17  Johns.  128. 

A  purchaser  under  an  execution  sale  Is  entitled 
to  the  crops  upon  the  land  at  the  time  of  sale,  as 
agrainst  a  purchaser  under  an  execution  by  fore- 
eloQure  on  a  mortgage  subsequently  made.  Shep- 
ard  V.  PhtlbrlclL,  2  Denio,  175. 

He  has  power  of  egress  and  regress  for  the  pur- 
poses of  cutting  and  carrying  away  such  a  crop. 
Brlttaln  v.  McKay.  23  N.  C.  285, 35  Am.  Deo.  738. 

When  the  com  is  not  ripe  at  the  time  of  sale 
under  JL  fa.  the  vendee  has  a  reasonable  time 
after  it  ripens  to  cut  and  carry  it  away,  and  while 
so  remaining  on  the  laud  it  is  not  liable  to  distress 
for  rent,  being  considered  as  in  outtodia  Ugia, 
Smith  V.  Trltt,  18  N.  C.  241. 28  Am.  Deo.  666. 

The  vendee  of  the  sheriff  purchases  the  crops  as 
personal  chattels  and  not  as  parcel  of  the  land,  and 
acquires  no  particular  right  in  the  land  Itself,  nor 
any  particular  possession  or  occupation  of  such 
land,  but  the  law  annexes  to  this  transfer  what- 
ever is  necessary  for  the  taking  and  enjoying  of 
the  same  for  free  entry,  egress,  and  regress  to  out 
and  carry  away  the  same.  Brittain  v.  McKay,  supra. 

The  Pennsylvania  Act  of  March  21,  1772,  made 
grain  growing  the  subject  of  distress  for  rent,  and 
gave  the  purchaser  right  of  egress  and  Ingress. 
Bear  v.  Bitzer,  16  Pa.  175, 55  Am.  Dec.  490. 

Crops  held  upon  shares. 

a.  Tenants  in  common. 

^  An  Interest  in  a  crop  worked  on  shares  may  be ^  ^ ^  ^.^^  w-.*, «.->,— ^  »w..«..»^- 

attached  by  the  sheriff  who  retains  possession  of   ize  the  offlcor  executing  it  to  levy  on  the  estata 
the  whole  crop,  selling  the  undivided  Interest  of  I  generally.    Ellis  v.  Martin,  60  Ala.  SM;  HawUoa  y* 
the  defendant,  the  purchaser  being  the  oo-tenant   Gill,  6  Ala.  6801 
28  L.  K  A. 


with  the  owner  of  the  other  portion  of  the  cropb 
Berual  v.  Hovious,  17  Cal.  64U  79  Am.  Deo.  147. 

In  Thompson  v.  Mawhinney,  17  Ala.  882, 68  Am. 
Dec  176,  where  authority  was  given  by  one  Joint 
tenant  of  a  share  of  a  crop  to  sell,  it  was  held  that 
such  share  was  still  liable  under  execution. 

Where,  In  an  execution  against  one  oo-tenant,  the 
sheriff  seizes  and  sells  the  whole  property,  an  ac- 
tion of  trespass  will  lie  against  him.  Moulton  v* 
Boblnson,  Ladd  v.  Boblnson,  27  N.  H.  65Ql 

b.  HuUtand  and  vjtfe. 

In  Davis  t.  Clark,  26  Ind.  424.  89  Am.  Dea  471,  It 
was  held  that  land  conveyed  to  husband  and  wife 
did  not  vest  the  husband  with  such  an  estate  as 
was  liable  to  sale  on  execution. 

In  Patton  v.  Rankin,  68  Ind.  845,  84  Am.  Rep.  254, 
an  action  to  enjoin  the  sale  of  corn  levied  upon  by 
sheriff  upon  land  belonging  to  the  wife  raised  by 
the  husband,  the.  oourt  followed  Davis  v.  Clark, 
supra. 

A  crop  raised  on  land  held  by  husband  and  wife 
by  entireties  is  subject  to  the  same  law  as  the  land 
itself,  and  not  liable  to  levy  and  sale  on  an  execu- 
tion against  the  husband.  Patton  v*  Bankin« 
supra, 

c.  Orcpper'*s  tharsm 

Bxeoutlon  does  not  lie  against  a  oropper*8  share 
of  a  orop  before  division.  Gray  ▼•  Bobinaon 
(Arls.)  Jan.  25, 1808. 

A  cropper*s  portion  of  the  crop  was  held  not  to 
be  subject  to  levy  under  a  fL  fa.  until  the  advances 
made  for  the  purpose  of  making  the  crop,  were 
paid.    Hunter  v.  Bdmundson,  Ghi.  Deo.  pt.  I,  p.  74. 

In  Braiaer  v.  Analey,  88  N.  C.  12, 51  Am.  Deo.  406.  it 
was  stated  to  be.  well  settled  in  law  in  that  state, 
that  a  cropper  had  no  such  Interest  in  the  crop  aa 
could  be  subjected  to  the  payment  of  his  debts 
while  it  remained  en  masse  until  a  division,  tha 
whole  being  the  property  of  the  landlord* 

d.  Landlord  and  tenanL 

A  landlord's  attachment  for  rent  should  dtareot 
the  levy  on  the  crops  only,  and  should  not  author- 
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lie  taken  nnder  the  order  of  attaclinient  Issued 
against  Meer,  by  which  the  court  could  ob- 
tain jurisdiction?  It  is  contended  that  the 
farm  was  the  homestead  of  Meer,  entirely 
exempt  from  the  payment  of  bis  debts ;  that 
liis  creditors  could  not  look,  in  any  event, 
to  this  land  for  the  satisfaction  of  their 
claims;  that,  as  against  them,  the  convey- 
ance to  Thuse  passed  a  full  title,  notwith- 
Btanding  the  want  of  consideration,  and  the 
secret  understanding  that  Thuse  was  to  hold 
it  for  the  plaintiff  and  subject  to  the  control 
of  Meer ;  that,  as  the  trust  under  which  Thuse 
held  was  created  wholly  by  parol,  it  could 
not  be  enforced ;  that  under  the  authority 
of  Gee  y.  ThrailkiU,  45  Kan.  173,  Thuse  ac- 
quired the  absolute  title  to  the  land,  which 
carried  with  it  the  crop  of  growing  wheat; 
that,  when  the  constable  levied  the  attach- 
ment, Meer  had  no  property  either  in  the 
land  or  the  growing  wheat;  and  that  he 
therefore  at  that  time  had  no  property  in  the 
wheat  to  be  attached.  Various  cases  are  cited 
in  support  of  the  proposition  that  a  convey- 
ance of  lands  carries  title  to  all  growing 
crops  thereon.  There  can  be  no  question  as 
to  the  correctness  of  this  as  a  general  proposi- 
tion,  but  we  think  that  this  case  clearly 


shows  that  Thuse  never  had  any  real  Interest 
in  the  land.  A  deed  to  the  homestead,  exe- 
cuted under  the  circumstances  and  in  the 
manner  shown  in  this  case,  without  the  ap- 
proval of  the  probate  court,  would  not  pass 
any  title.  But  assuming  that  it  did  pass  the 
legal  title  to  Thuse,  and.  further,  that  the 
trust  thereby  created  could  not  have  been  en- 
forced in  an  action  against  him,  yet  as  he 
has  seen  fit  to  recognize  and  execute  the  trust 
so  created,  and  has  in  fact  conveyed  the  land 
in  accordance  with  the  parol  understanding 
between  himself  and  Meer,  we  think  the 
equitable  title  must  be  held  to  have  never 
been  transferred,  and  that  the  land  and  the 
wheat  thereon  was  just  as  much  the  property 
of  Meer  after  the  execution  of  the  conveyance 
to  Thuse  as  before.  Harmon  y.  AndreiM,  1ft 
Ean.  535.  We  think  this  case  must  be  con- 
sidered as  though  no  change  of  title  occurred 
until  tlie  execution  of  the  deed  by  Meer  and 
wife  to  Pol  ley,  which  was  after  the  sale  of 
the  growing  wheat. 

The  second  contention  is  that  growing^ 
wheat  sown  by  the  owner  of  the  soil  is  a  part 
of  the  realty  until  ripe  and  ready  to  sever 
from  the  soil,  and  therefore  is  not  subject  to 
attachment  as  personalty.    In  support  of  this 


ProoesB  of  attachment  is  the  remedy  for  the  en- 
f orolDff  of  the  Uen  If  the  orop  is  removed  without 
oonsent,  and  If  removed  attachment  may  be  levied 
ontttn  ponewionof  the  tenant  or  one  boldlnfrit 
Id  bis  rfflrhti  or  In  the  posBewlon  of  the  purchaser 
with  DoUoe.  Lomax  v.  LeGrand«  00  Ala.  587;  Kev. 
Code,H»81,»B8. 

An  aUachmect  lien  which  ordinarily  irlveB  from 
the  time  of  seizure  or  levy  upon  the  property,  does 
sot  so  commence  in  the  case  of  a  crop  lien  the 
prooev  of  attachment  only  bein^  oied  to  enforce 
the  latter.    Garter  v.  Wilson,  <n  Aki.  484. 

In  Pobell  y.  Bimon.es  OaLSM,  It  was  held  tbepur- 
etaaeer  at  an  execution  sale  of  the  interest  of  a 
landlord  In  a  a  rowing  crop  was  tenant  in  common 
with  the  leswe  where  the  land  was  rented  upon 


In  Dearer  V.  Rice,  80  N.  C  481, 84  Am.  Dec  888,  It 
was  held  that  the  landlord^  rent  lien  was  not  su- 
perior to  that  of  the  tenant's  otiier  credlton  upon 
tlieorop. 

In  Walston  y.  Bryan,  64  N.  0. 784.  the  lessor's  in- 
terest In  a  crop  reserved  as  rent  was  held  not  to  be 
the  subject  of  levy  under  execution  prior  to  Its 
■eparatlon. 

A  landlord's  share  In  a  crop  Is  not  severed  by  a 
■ale  under  KfLfa,  of  the  share,  so  as  to  affect  the 
title  of  a  subsequent  purchaser  at  a  sheriff's  sale, 
who  acquires  his  deed  before  the  rent  is  due. 
Looff  V.  Seavere,  103  Pa.  617. 

Where  the  portion  of  a  crop  was  reserved  to  the 
landlord  In  payment  of  rent,  it  was  held  he  was  not 
a  tenant  in  common  with  the  leasee  and  had  no 
property  in  the  orop  until  ft  was  severed  and  de- 
livered, which  could  he  made  the  subject  of  a  levy 
and  sale. '  Devore  v.  Kemp,  8  Hill.  L.  860. 

Where  land  was  leased  upon  shares,  the  produce 
to  be  controlled  by  the  lessor  until  sale,  the  pos- 
session of  the  premises  to  be  that  of  the  lessor 
asasaiostthe  lessee's  creditors.  It  was  held  that 
the  lessee  had  no  title  or  Interest  In  the  crops 
attachable  for  his  debts.  Ifiidon  y.  Oolburn,  28  Yt^ 
ttU  67  Am,  Deou  780L 

BiaU  deeftf mia 
Under  the  A  Inbama  Act  of  1881, 1 1,  a  6.  fn.  or  other 
execution  could  not  he  levied  upon  a  planted  orop 
nntfl  gathered,  and  it  has  been  held  that  the  statute 
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prevents  the  lien  attaohlna-  until  that  period,  and 
the  title  of  bona  fide  purchase  .*s  or  creditors  will  not 
be  affected  tiiereby.   Adams  v.  Tanner,  6  Ala.  740. 

In  Evans  v.  Lamar,  SI  Ala.  838,  It  was  stated  that 
while  It  might  be  conceded  that  an  ungathered 
crop  was  regarded  as  the  chattel  of  the  person 
who  owned  It,  and  by  the  common  law  was  subject 
to  be  levied  upon  and  sold  under  execution  for  the 
payment  of  his  debts,  yet  the  legislature  of  that 
state  had  by  special  enactment  exempted  such 
property  from  levy  and  sale  under  execution. 
Clay's  Dig.  210, 1 46. 

The  above  aot  was  repealed  by  section  10  of  the 
Code,  which  enacted  by  section  2461,  that  a  levy 
might  be  made  on  a  growing  crop,  when  there  was 
no  other  property  of  the  defendant  known  to  the 
sheriff,  but  that  no  sale  should  be  made  until  the 
orop  was  gathered,  and  this  section  was  repealed 
by  an  Act  of  February  7, 1854. 

In  McKenzley.  Lampley,  81  Ala.  688,  the  delivery 
of  the  Jleri  faeUu  to  the  sheriff  was  held  to  give  the 
plaintiff  a  Hen  upon  the  growing  crop,  the  common 
law  rule  not  being  affected  by  the  statutory  provis- 
ions which  were  in  force  at  the  time  the  writ  was 
received  by  the  sheriff. 

Such  crop  is  an  Independent  whole  not  going  as 
the  land,  but  in  a  different  direction,  and  *'  such  a 
growing  crop  may  under  the  common  law  be  seised 
under  a  fieri  faoUu  issued  against  the  owner  of  the 
Inheritance  as  his  goods  and  chattels,  even  while 
they  are  annexed  to  the  freehold.*'  McKenzie  v. 
Lampley,  81  Ala.  686, 628. 

A  growing  crop,  however  Immature  its  state  and 
whatever  of  labor  may  be  required  for  its  cultiva- 
tion to  maturity,  and  its  severance  from  the  soil,  la 
a  personal  chattel,  subject  at  common  law  to  exe- 
cution against  a  tenant,  passing  to  bis  personal 
representatives  not  descending  with  the  land  to  the 
heir,  and  It  is  a  subject  of  sale  or  mortgage.  Book- 
er V.  Jones,  65  Ala.  286. 

In  Raventas  v.  Green,  87  Osl.  254,  an  nnrlpe  grow- 
ing crop  of  grain  was  held  to  be  personal  property 
subject  to  attachment,  service  of  the  writ  and  stat- 
utory notice  being  a  sufficient  attachment. 

Where  a  lease  provided  that  the  entire  crop  should 
be  the  property  of  the  landlord  until  the  advances 
were  paid,  the  crop  raised  was  held  not  to  be  sub- 
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proposition,  Washb.  Real  Prop.  2d  ed.  p.  4; 
iurleigh  v.  Pipei\  61  Iowa,  649,  and  EUi- 
Viorpe  Y.  Reidesil,  71  Iowa,  815,  are  cited. 
The  last  of  these  authorities,  which  is  a  case 
decided  by  the  supreme  court  of  Iowa,  fully 
sustains  this  contention ;  and  it  is  said  in  the 
opinion :  "The  whole  proceeding  was  on  the 
theory  that  tlie  crops  were  personal  property, 
and  could  be  levied  on  and  sold  as  such  ;  but 
wliile  they  remained  immature,  and  were  be- 
ing matured  by  the  soil,  they  were  attached 
to  and  constituted  part  of  the  realty ;  they 
could  no  more  be  levied  upon  and  sold  on 
execution  as  personalty  than  could  the  trees 

?;rowing  upon  the  premises.  This  doctrine 
s  elementary,  and  it  has  frequently  been  de- 
clared by  this  court.  Dawnard  v.  Oroff^  40 
Iowa,  697 ;  Burleigh  v.  PipeVy  61  Iowa,  650 ; 
BecKt  v.  Dettman,  66  Iowa,  679,  41  Am.  Rep. 
181;  Martin  ▼.  Knapp,  57  Iowa,  836."  It 
must  be  conceded  that  there  is  much  force  in 
the  reasonin;?  to  sustain  this  position.  It  is 
a  well-established  rule  that  a  conveyance  of 
land,  either  by  voluntary  deed  or  judicial 
sale  without  reservation,  carries  all  growing 
crops  with  the  title  to  the  land.  Uaranflo 
V.  CooUy,  88  Elan.  187 ;  8mith  v.  Hague,  25 
Kan.  246 ;  Chapman  v.  Veaeh,  82  Kan.  167. 
The  value  of  the  growing  crop  depends  upon 
the  soil  for  its  support  and  nourishment,  and 
if  disconnected  at  once,  in  a  case  like  this, 
would  be  nothing.     A  levy  and  sale  usually 


affords  but  little  return  to  the  creditor,  while 
it  is  a  serious  loss  oftentimes  to  the  debtor; 
but,  whatever  mav  be  our  individual  views 
as  to  the  policy  of  the  law,  we  must  be  gov- 
erned by  it  as  we  find  it.  In  the  case  of 
Beckman  v.  Sikee,  85  Ean.  120,  it  was  held 
that  a  sale  under  a  mortgage  foreclosure  car- 
ried to  the  purchaser  growing  crops  planted 
after  the  decree  of  foreclosure  was  entered  as 
against  a  purchaser,  who  bought  from  the 
mortgagor  the  growing  crop  one  day  before 
the  sale  by  the  sherili.  In  the  opinion  the 
court  says :  ''The  lien  of  the  mortgage  and 
the  judgment,  however,  attached  to  the  grow- 
ing crops  until  they  were  severed,  as  well  as 
to  the  land.  The  mortgagor  planted  the  crop, 
knowing  that  it  was  subject  to  the  mortgage, 
and  liable  to  be  devested  bv  the  foreclosure 
and  sale  of  the  premises.  Any  one  who  pur- 
chased said  crops  from  him  took  them  sub- 
ject to  the  same  contingency,  as  the  recorded 
mortgage  and  the  decree  of  foreclosure  were 
notice  to  him  of  the  existence  of  the  lien. 
If  the  land  is  not  sold  until  the  crops  ripen 
and  are  severed,  the  vendee  of  the  mortgagor 
would  ordinarily  get  a  good  title :  but  if  the 
land  was  sold  and  conveyed  while  the  crop 
was  still  growing,  and  there  was  no  reserva- 
tion, or  waiver  of  the  right  to  the  crop,  at 
such  sale  the  title  to  the  same  would  pass 
with  the  land."  Qoodwin  v.  Qmith,  49  Kan. 
851,   17  L.   R.   A.   284,  holds:    -The  pur- 


jecL  toattttobment  by  creditors  until  after  the  re- 
payment of  such  advances.  Howell  v.  Foster,  66 
€al.l09. 

Wbereamortgacrejl.  /a.  was  levied  upon  stock 
**and  all  the  crops  on**  a  certain  place.  It  was  held 
the  levy  was  sufficiently  speoiflo.  Crine  v.  Tifts,  66 
Go.  644. 

Where  a  large  crop  of  growinff  oom  was  par- 
chased,  it  was  held  not  to  be  liable  to  ezecutioo  for 
the  vendor's  debts  wbUe  being  cribbed  on  the 
premises  where  ffrown,  it  appearing  that  the  vend- 
or clearly  Intended  the  sale  to  be  complete  at  the 
time  the  contract  was  entered  into.  Vaughn  v. 
Owens,  21  111.  App.  249. 

Where  mortgaged  lands  in  possession  of  the 
mortgagor,  were  levied  upon  by  an  ezecutioo 
creditor  who  sold  a  crop  of  wheat  growing  there- 
on and  levied  upon  a  crop  of  com,  but  before  sale 
thereof  a  receiver  was  appointed  in  foreclosure 
proceedings,  the  court  held  that  as  against  such 
execution  ere  liter  the  receiver  had  no  ri^rhts  to  the 
crops.    Favorite  v.  Deardorff,  84  Ind.  666. 

The  homestead  was  exempt  from  such  a  force  sale 
except  where  a  lien  is  given  by  the  Joint  consent  of 
husband  and  wife,  under  article  16,  S  9,  of  the  Kan- 
sas Ck)n8titution.  Oougblin  v.  CoughliD,26  Kan.  116. 

Growing  crops  raised  annually  by  lahor  are  the 
subject  of  sale  as  personal  property  before  matu- 
rity, and  their  sale  does  not  necessarily  involve  an 
interest  m  realty  requiring  a  written  agreement. 
Northern  v.  State,  1  Tnd.  118.  where  the  action  was 
brought  against  a  constable  for  failure  to  return 
an  execution  and  to  collect  the  money  thereon. 

By  article  466  of  the  Revised  Code  of  Louisiana, 
standing  crops  are  considered  as  immovables  and 
as  part  of  the  land  to  which  they  are  attached,  and 
by  article  466  the  fruits  of  an  immovable,  gathered 
or  produced  while  it  is  under  seizure,  are  consid- 
ered as  making  part  thereof  and  inure  to  the  ben- 
efit of  the  person  makinir  the  seisure. 

In  Porche  v.  Bodin,  28  La.  Ann.  781,  it  was  held 
that  the  evident  meaning'  of  these  articles  was, 
where  the  crop  belongs  to  the  owner  of  the  planta- 
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tion,  it  forms  part  of  the  immovable,  and  where  it 
is  seised,  the  fruits  gathered  or  produced  Inure  to 
the  benefit  of  the  seizing  creditor. 

Where  the  plantation  was  seized  under  a  jndir- 
ment  and  was  not  sold  until  some  four  years  after, 
and  after  the  lien  had  expired,  it  was  held  that  the 
mere  seizure  of  the  mortgaged  property  did  not  de- 
vest the  plaintiir  of  his  title  to  the  crop  which  he 
was  raising,  and  Uiat  the  seizure  in  no  manner  dis- 
turbed htm  In  its  oultivatloai  Sandel  ▼.  Douglass, 
27  La.  Ann.  688. 

Where  a  sherilf  entered  and  seized  growing  oom, 
cut  down  the  same  and  sold  it  as  personal  estate, 
the  court  held  his  action  justiflable.  Penhallow  v. 
Dwight,  7  Mass.  84,  6  Aul  Dec.  2L 

The  equity  prevailing  in  favor  of  a  mortgagee  of 
after-acquired  property  will  not  prevail  against  a 
levy  made  before  it  had  become  no  more  than  a 
general  equity.   People  v.  Bristol,  85  Mich.  28L 

A  levy  will  prevail  over  subsequent  transactions, 
but  it  cannot  invalidate  prior  dispositions  in  favor 
of  honest  creditors  and  in  violation  of  no  statute  or 
legal  rule.    Ibid, 

Compiled  Laws  of  Michigan,  M  4667, 6100.  in  for- 
bidding the  sale  of  the  eqoily  of  redemption  in 
mortgaged  land*  did  not  In  terms  prohibit  the  sale 
of  anything  personal  in  its  nature.  Preston  v.Byan, 
46  Mich.  174. 

In  Gillltt  V.  Truax,  27  Minn.  028,  it  was  held  tbst 
growing  crops  might  be  levied  upon  at  any  period 
of  their  growth,  without  regard  to  whether  they 
were  above  or  below  the  surface,  but  no  sale  could 
be  made  until  the  same  were  ripe  or  fit  for  harvest- 
ing, and  such  sale  must  be  completed  within  thirty 
days  thereafter.    Oen.  Stat.  1878,  chap.  00, 1 8Uw 

[n  Norris  v.  Watson,  22  N.  U.  864, 66  Am.  Deo.  161, 
it  was  held  that  the  provisions  of  the  Revised  Stat- 
utes, section  16.  chapter  184,  authorizing  the  miwt- 
gage  of  growing  erops  as  personal  property,  and 
the  attachment  of  personal  property  subject  to 
mortgage,  were  not  intended  to  change  the  law  re- 
lating to  the  attachment  of  growing  srops  which 
weie  not  therefore  attachable. 
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<:iiafler  «l  a  ludlcisl  sale  of  mortgaired  prem- 
ises is  entitled  to  the  growing  crop  of  wheat 
•on  the  land  against  tho  tenant  of  the  mort- 
gagor, who  took  a  lease  of  the  land  after  a 
«uit  for  foreclosure  had  been  commenced, 
and  planted  the  wheat  after  judgment  had 
been  rendered  in  the  foreclosure  action ;  the 
purchaser  bavin ff  acquired  a  sheriff's  deed 
-on  the  2d  day  of  February,  and  the  wheat 
Dot  ripening  and  being  ready  for  harvesting 
until  the  20th  day  of  June.  See  also  Mu- 
^iouri  Valley  Land  Co.  t.  Barmek,  60  Kan. 
■67.  In  CaldmU  ▼.  AUop,  48  Kan.  671,  17  L. 
R  A.  782,  ^an  owner  of  mortgaged  land 
leased  the  same  to  another,  and  reserred  as 
'lent  a  share  of  the  crop.  He  was  in  default 
in  the  payment  of  the  mortgage,  and  in- 
*aolTent.  After  default  was  made,  and  after 
the  leasing  of  the  premises,  but  before  the 
rent  was  due,  he  sold  his  share  of  the  crop 
rent  to  one  who  had  notice  of  the  mortgage 
^udd  of  the  default.  After  the  crop  had  fully 
matured,  but  while  it  was  standing  upon  the 
land,  foreclosure  proceedings  were  begun, 
and  a  receiver  of  the  land  appointed,  but  the 
•oourt  refused  to  authorize  the  receiver  to 
take  possession  of  the  crop.  Held,  that  the 
order  of  refusal  was  not  error. " 

It  will  be  observed  that  the  decisions  in 
all  these  cases  relate  to  the  rights  of  mort- 
gagors, mort^gees,  and  parties  claiming 
under  them,    in  this  case  we  have  a  different 


question  to  connider.  There  is  no  question 
here  as  to  the  effect  of  a  voluntary  incum- 
brance on  the  land,  nor  of  a  decree  of  fore- 
closure and  sale  thereunder.  We  have  liera 
the  bare  question  as  to  whether  immature 
growing  crops  are  a  part  of  the  realty,  as 
between  debtor  and  creditor,  or  are  personal 

Sroperty,  subject  to  attachment  and  sale  for 
ebt.  In  CaldmU  v.  Custard,  7  Kan.  803, 
it  was  said  **  that  growing  crops  are  personal 
estate."  In  1  Freeman  on  Executions,  g  118, 
it  is  said:  ''Crops,  whether  growing,  or 
standing  in  the  field  ready  to  be  harvested, 
are,  when  produced  by  annual  cultivation, 
no  part  of  the  realty.  They  are  therefor* 
liable  to  voluntary  transfer  as  chattels.  It 
is  equally  well  settled  that  they  may  be  as- 
signed and  sold  under  eiecution.  At  com- 
mon law,  fruettu  indtistriaUi,  as  growine 
com  or  other  annual  products,  which  would 
go  to  the  eiecutors  upon  death,  may  be  taken 
upon  eiecution."  The  author  cites  a  long 
list  of  authorities  in  support  of  his  position. 
In  8  Washburn  on  Beal  Property,  p.  867,  the 
author  says :  "  But  although  a  sale  of  grow- 
ing crops  of  annual  culture  not  yet  mature 
would  seem  to  carry  with  it  an  interest  in 
land,  since  a  crop  must  stand  upon  and  draw 
nutriment  from  the  soil  until  it  shall  have 
grown  and  matured  for  the  harvest,  the  chscs 
appear  to  be  quite  uniform  in  holding  tliat 
the  property  in  the  crop  would  pass,  with  a 


The  statute  in  qaestion  is  limited  In  its  operation 
•to  **  property  not  exempt  from  the  attaobment** 
mud  names  **  ffralo  unthrashed,  hay,  or  potatoes,** 
•tmt  makes  no  mention  of  growing  crops.  Morris 
V.  Wat«on«  nipro. 

In  Shannon  ▼•  Jones.  84  N.  0. 206,  it  was  held  that 
.an  execution  miflrht  he  levied  upon  a  matured 
^randinsr  orop,  chapter  86  of  the  Act  of  1844  only 
^pplyins  to  srowiDg  crops  not  matured. 

Where  Bucb  a  growing  orpp  was  sold  by  the  sher- 
iff, the  purchaser  subsequeotly  gatberinir  the  same, 
ft  was  held  that  the  officer  was  liable  for  trover  In 
the  same  manner  as  a  purchaser.  Shannon  v. 
Jones,  aupro. 

VThere  a  sheriff  sold  arrowinff  eom  under  an  exe- 
-outloD,  two  miles  from  the  plaoe  where  the  crop 
•stood,  the  court  held  the  sale  Invalid  and  the  pur- 
•chaser  acquired  no  title.  Smith  v.  Tritt,  18  M.  C.  241, 
J8  Am.  Dec.  666;  Alnsworth  v.  Greelee,  7  N.  a  470, 
f  Am.  Dec  616:  Blount  v.  MltcheU,  8  N.  C.  66. 

The  Beviaed  Gode,  chapter  46,  section  11,  excepts 
growlnfr  crops  from  levy  under  execution,  until 
matured.    Wooten  v.  Hill,  96  N.  0. 62. 

In  Collins  V.  Myers,  16  Ohio,  647,  It  was  held  that 
a  mortgage  upon  personal  property  which  re- 
mained In  the  possession  of  the  mortgagor,  was 
void  as  against  creditors  and  subsequent  purohas- 


Orowlng  crops  are  not  the  subject  of  sale  under 
"A  levari  faeiOB,    Myers  v.  White,  1  Ba wie,  863. 

An  action  quare  elausum  fregU  will  lie  for  the  levy 
-of  such  an  execution.    JhUL 

In  Myers  v.  White,  ntpm.  It  was  held  that  the 
•sheriff  could  not  sell  grain  In  the  ground  by  virtue 
-ot  a  Urari  facias  on  a  mortgaire. 

In  Stambaugh  v.  Yeates,  2  Rawle,  161,  it  was  held 
-that  although  grain  In  the  ground  might  he  sold  as 
personal  property  on  an  execution  on  a  >l.  /a.,  yet 
It  did  not  pass  by  a  levy  and  sale  of  the  land  on  a 
-veiidlf  u>7U  exponas. 

Where  land  was  sold  by  the  sheriff,  where  the 
Vittln  was  the  property  of  the  Judgment  debtor.  It 
was  held  that  a  subsequent  purchaser  under  a  later 
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I  sheriff  sale  of  the  prrain  had  no  title  as  airalnst  the 
first  purchaser.  Bear  v.  filtaer,  16  Pa.  176,  66  Am. 
Dec.  400. 

A  sale  under  a  ft  /"a.  of  the  landlord's  share,  does 
not  create  a  severance  so  as  to  pass  his  title  as 
against  a  purchaser  of  the  lands  at  a  subsequent 
sheriff  sale,  taking  his  deed  before  the  rent  Is  due. 
Long  V.  Sea  vers,  108  Pa.  619. 

All  rent  In  grain  or  money  failing  dne  after  a 
private  sale  of  the  land,  or  after  a  Judicial  sala 
with  the  deed  acknowledged,  and  all  grain  of  the 
vendor  or  debtor  then  growing,  pass  to  the  vendee 
of  the  sheriff  as  against  every  other  assignment* 
Bittlnger  v.  Baker,  20  Pa.  66, 70  Am.  Dec  164. 

Where,  by  an  agreement  between  a  father  and 
his  son,  the  son  was  to  reimburse  himself  for  sup- 
plies furnished  for  the  purpose  of  raising  a  oropw 
which  was  to  be  raised  for  the  purpose  of  support- 
ing the  family,  the  father  being  unable  to  do  so 
and  in  debt,  it  was  held  not  a  fraud  upon  creditors* 
and  that  the  crop  oould  not  be  made  the  subject  of 
execution  by  the  father*s  creditors.  Leslie  v. 
Joyner,  2  Head,  614. 

In  Tennessee  under  section  874S  of  the  Coda 
(HllUken  k  Vertrees),  the  right  of  a  creditor  to 
levy  upon  the  growing  crop  of  his  debtor  Is  reoog- 
nised,  but  cannot  be  executed  until  the  15th  of 
November  after  such  crop  is  matured,  unless  the 
owner  absconds,  conceals  himself,  or  leaves  the 
country.    Edwards  v.  Thompson,  86Tenn.  720. 

When  grown  upon  the  homestead,  however,  It  Is 
not  the  subject  of  seizure  and  sale  until  after  It  is 
gathered.  Coates  v.  Caldwell,  71  Tex.  20;  Silberberff 
V.  Trilling,  82  Tex.  628. 

Where  a  mortgagee  purchases  at  a  foreclosure 
sale,  the  crops  will  pass  as  against  an  execution 
creditor  of  the  mortgagor,  who  would  be  entitled 
to  an  Injunction  for  the  protection  of  his  Interests. 
Crews  V.  Pendleton,  1  Leigh,  287, 10  Am.  Dec  780i 

In  Caldwell  v.  Fifleld,  24  N.  J.  L.  161,  it  was  heM 
that  subsequently  acquired  property  was  not 
bound  by  the  levy  of  a  sherlfl  under  aa  execution* 
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lioenfle  to  enter  and  aever  the  same ;  and  Bome 
of  the  EngliBh  cases  put  it  upon  the  same 

f  round  as  that  by  which  one  may  hold  em- 
lements  growing  upon  the  soil  of  another. 
An  attempt  to  sum  up  the  results  of  the  de- 
cisions, although  they  are  not  wholly  har- 
monious, may  be  made  as  follows:  Ptuetus 
induntriaUs,  as  has  been  previously  said,  are, 
at  common  law,  chattels,  and  are  governed 
by  Uie  seventeenth  section  of  the  statute  of 
frauds.  This  seems  to  be  agreed  by  all  the 
cases,  though  it  is  often  difficult  to  decide 
what  are  fructu%  indiutriale$, "  In  Benjamin 
on  Sales,  p.  126,  it  is  said:  ''As  to  artifi- 
cial or  annual  crops,  firuettu  industridUs,  the 
law  is  quite  clear  that  a  sale  thereof,  in 
whatever  state  of  maturity,  and  however  long 
they  are  to  remain  in  the  soil  in  order  to  com- 
plete their  growth,  is  a  sale  of  ^rsonal  prop- 
erty, and  not  of  an  interest  m  laDd.**  in 
Ayer$  t.  Eatok  (N.  J.  Eq.),  11  Atl.  Rep. 
744,  two  judgment  creditors  levied  on  what 
they  both  claimed  to  be  a  ^rowing  crop  of 
corn,  one  making  his  levy  after  the  com  was 

fmt  in  the  ground,  but  before  it  had  made 
ts  appearance  above  the  surface.  The  other 
levied  after  such  appearance.  Held,  that 
the  first  was  a  valid  levy,  and  entitled  to 
priority.  We  think  the  authorities  greatly 
preponderate  In  support  of  the  proposition 
that  annual  crops,  fruits  of  the  labor  of  the 
tiller  of  the  soil,  are  personal  property,  sub- 
ject to  levy  and  sale  as  chattels  for  the  debts 
of  the  owner.  LindUy  v.  Kelley,  42  Ind. 
294 ;  Pierce  v.  Bodie,  40  111.  292 ;  Johnson  v. 
WcUker,  28  Neb.  786.  For  further  citations 
bearing  on  this  question,  see,  particularly, 
Freeman  on  Executions,  above  cited.  The 
statutes  of  this  state  also  seem  to  recognize 
this  rule.  The  sixth  subdivision  of  para- 
graph 2998  of  the  General  Statutes  of  1889, 
concerning  exemptions,  exempts  **the  neces- 
sary food  for  the  support  of  the  stock  men- 
tioned in  this  section  for  one  year,  either  pro- 
vided or  growing,  or  both,  as  the  debtor 
may  choose. "  Paragraph  2824 :  "  The  em- 
blements or  annual  crops  raised  by  labor, 
and  whether  severed  or  not  from  the  land  of 


the  deceased  at  the  time  of  his  death,  shal^ 
be  assets  in  the  hands  of  the  executor  or  ad- 
ministrator, and  shall  be  included  in  the  in- 
ventory. "  Paragraph  2825  :  **  The  executor 
or  administrator,  or  the  person  to  whom  he- 
may  sell  such  emblements  may,  at  all  rea- 
sonable times,  enter  upon  the  lands  to  culti- 
vate, sever  and  gather  the  same. "  Paragrapli* 
5008  (being  part  of  the  procedure  before  jus- 
tices of  the  peace)  :  In  all  cases  where  any 
lands  may  have  been  let,  reserving  rent  ii» 
kind,  and  when  the  crops  or  emblements- 
growl ne  or  ffrown  thereon  shall  be  levied  oa 
or  attadied  by  virtue  of  any  execution,  at- 
tachment or  other  process  against  the  land- 
lord or  tenant,  the  interest  of  such  landlord- 
or  tenant  against  whom  such  process  was  not 
issued,  shall  not  be  affected  thereby ;  but  the 
same  may  be  sold,  subject  to  the  claim  or  in- 
terest of  the  landlord  or  tenant  against  whom 
such  process  did  not  issue."  While  these- 
sections  do  not  reach  the  case  we  have  under 
consideration,  we  think  they  show  a  recogni- 
tion of  what  we  regard  as  the  settled  doc- 
trine of  the  common  law, — that  such  grow- 
ing crops  are  personal  property,  subject  to- 
sale  on  execution  for  the  debts  of  the  owner  ; 
and,  were  we  to  hold  a  different  rule  to  ap- 
ply in  this  case,  the  only  class  of  debtors, 
benefited  thereby  would  be  those  owning  both 
the  soil  and  the  crop,  for  the  section  of  the 
justice's  act  just  quoted  renders  the  shares 
of  landlord  and  tenant,  where  tiiat  relation 
exists,  both  subject  to  levy  and  sale.  It  can- 
not be  presumed  that  the  legislature  would 
intentionally  exempt  crops  raised  by  the  la- 
bor of  the  owner  of  the  land,  and  at  the  same- 
time  subject  to  execution  tiiose  raised  by  a 
tenant  entitled  to  a  share,  only,  for  his  la- 
bors. 

However  much  we  may  disapprove  of  the- 
policy  of  the  law,  we  are  constrained  to  hold 
that  the  growing  wheat  attached  in  this  case 
was  subject  to  levy,  and  to  ajirm  the  judg- 
ment. 

All  the  Justices  concur. 

Rehearing  denied. 
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!•   The    leg^islatnre    eaniuit   interfere 
with  the  rig^ht  of  parties  to  contract 

on  a  subject  which  is  purely  and  exclusively  pri- 
vate, un&ffeoted  by  any  public  interest,  or  duty 
to  person,  to  society,  or  ffoverument,  where  the 
parties  are  capable  of  contracting. 

8*  The  rifl^ht  of  an  individual  to  con- 
tract to  labor  with  a  period  of  credit 


for  payment  of  hlswajpes  Is  included  in  the  eon- 
stituttonal  riffht  to  acquire  and  possess  property. 

8.   Statutes    regrulating^    contracts  be- 
tween corporations  and  their  employes  may  be- 
enacted  under  the  reserved  power  to  amend  cor- 
porate charters. 

4.   Corporations  majr,  by   statute,   bo- 
compelled  on  the  dischari^  of  an  em- 
ploye to  pay  the  wag^es  then  earned, 

and  without  discount  for  prepayment,  although 
by  the  terms  of  his  contract  the  wages  would  nut 
have  been  yet  payable,  if  power  to  amend  their 
charters  has  been  reserved. 

6.   A  statute  attempting^  to  make  a  cor- 
poration* on  the  discharge  of  an  em- 


NOTB.— For  an  exhaustive  discussion  of  the  con- 
•titutionaliry  of  statutes  restricting  contmcts,  see 
natee  to  State  v.  Loomis  (Ho.)  21 L.  B.  A.  789,  and 
Ctom.  V.  Perry  (Mass.)  14  L.  B.  A.  82& 
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As  to  constitutional  equality  of  privileges,  fm- 
munitles,  and  protection,  see  note  to  IiOuisvUle- 
Safety  Vault  ft  T.  Co,  T.  Louisville  ft  N.  B.  Oo^ 
(Ky.)UL.  R.A.579. 


See  also  27  L.  R.  A.  718. 
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plo^e*  pmy  the  whole  amonnt  of  his  atfp- 
ulated  waffes  up  to  that  date,  althouirh  by  his 
failure  to  perform  bis  oontraot  he  has  damaged 
the  oorporatiou.  Is  uncoDStltutional,  as  takingr 
juraperty  from  the  corporation  without  due  pro- 
oeas  of  law. 

••  Ib  a  strntnte  ae  to  oontracts  with 
employee*  naconatitatioiiel  proTis- 
tone  as  to  natural  persons  may  be  eliminated* 
where  the  remainder  of  the  statute  relates  to 
corporations,  and  is  valid. 

7.  The  restriction  by  etatute  of  con* 
tracts  between  oorporatione  and  em- 
ployes is  not  unconstitutional  because  inter- 
faring  with  the  right  of  the  employes  to  oon- 
traot. 

8*  A  statute  as  to  contracts  with  em- 
ployes is  funeral  and  uniform,  where  it 
applies  to  all  corporations  engaged  in  the  busi- 
ness of  operating  or  oonstructing  railroads,  or 
railroad  bridges. 

9.  Actions  for  penalties  which  are  ez- 
elnded  firom  the  Jorisdiction  of  a  Jus- 
tice of  the  peace  do  not  inclnde  an 
actien  by  a  dischar^^d  employe  for 
wages,  in  which  he  is  entitled  to  recover,  under 
the  statute,  for  wages  after  his  discharge  up  to 
the  day  of  payment,  as  the  additional  amount  is 
in  the  nature  of  exemplary  damages  rather  than 
attatntory  praialty. 

iBirnn,  Ch.  J.,  dtasentaj 
(Febmary  8, 1894J 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Pulaski  County  dis- 
allowing a  portion  of  his  claim  in  an  action 
brought  to  recover  wages  and  a  penalty,  for 
faflure  to  pay  them   when  demanded.    B^ 


The  facts  are  stated  in  the  opinion. 

Jie$9n,  Marshall  A  Coflbianv  for  ap- 
pellant : 

If  this  act  is  a  legitimate  exercise  of  the  po- 
lice power,  there  fi  nothing  in  the  Constitu- 
tion of  the  United  States  or  any  of  its  amend- 
ments to  interfere. 

MufOer  T.  Kanaoi,  128  U.  S.  628,  81  L.  ed. 
205;  WUkermm  y.  Rahrer,  140  U.  8. 645, 35  L. 
ed.  572. 

Nor  la  there  in  the  state  constitution,  for  no 
stale  or  people  can  part  with  this  power  by 
contract  or  otherwise. 

18  Am.  &  £ng.  Encyclop.  Law,  745,  746; 
SUfM  ▼.  Mimimppi,  101  U.  B.  814,  25  L.  ed. 
1079. 

Tbia  power  cannot  be  defined  specifically, 
but  it  extends  to  the  prohibition  of  all  things 
hurtful  to  society.  It  is  simpler  the  legislative 
department  acting  without  limit,  save  the  au- 
thority of  the  courts  to  define  in  each  case 
what  is  the  proper  subject  matter  and  such 
a  reasonable  exercise  of  this  power  as  will  not 
inyade  constitutional  rights. 

Siateyr.  Sefilrmmer,  10 L.  R.  A.  185.  and  note, 
42  La.  Ann.  1166;  18  Am.  ds  Bug.  Encyclcp. 
Law.  740:  8  Am.  ds  Eng.  Encyclop.  Law,  689; 
Toledo,  W.  d:  W.  R.  Co.  t.  JackeonviUe,  67  Dl. 
87,  16  Am.  Rep.  611;  Lakeview  v.  Roee  Hill 
Cemetery  Co.  70  111.  192,  22  Am.  Rep.  71; 
Tledeman.  PoL  Powers,  §§  1-8. 

Railroad  and  other  corporations  and  individ- 
nab  enga^  In  a  business  "  affected  with  a 
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public  interest "  are  subject  to  police  re^la* 
tions  as  to  charges  and  many  other  tbmgs. 
"The  test  of  their  constitutionality  is  in  every 
case  whether  they  are  designed  and  do  tend  Uy 

{>rotect  some  public  or  private  right  from  the^ 
njurious  act  of  the  railroad  company,  and  tbo 
most  complete  regulation  of  this  kind  is  that- 
by  railroad  commissioners." 

Tiedeman,  Pol.  Powers,  561.  590,  694-599; 
Railroad  Comr$.  ▼.  Portland  &  0.  Cent.  R.  Co. 
68  Me.  269,  18  Am.  Rep.  208;  Thorpe  v.  Rut- 
land  di  B.  R,  Co.  27  Vt  140,  62  Am.  Dec.  625; 
Munn  V.  Rlinois,  94  U.  8.  113,  24  L.  ed.  77;. 
Chicago,  B.  <fe  0.  «•  Co-  ▼•  I<^<^*  ^  U-  S-  ^55, 
24  L.  ed.  94;  Budd  v.  NewY(rrk,  148 U.  8. 517, 
36  L.  ed.  247«  4  Inters.  Com.  Rep.  45. 

That  the  relations  of  employer  and  employ^, 
when  connected  with  a  public  interest  and 
when  the  public  safety  ana  welfare  require  it» 
may  be  the  subject-matter  of  police  regulation^ 
cannot  be  doubted. 

Tiedeman.  Pol.  Powers,  §  179. 

The  legislative  opinion  that  police  regula- 
tion in  this  regard  is  necessary  is  tinal,  and  the 
courts  can  only  say  whether  the  act  *'  bears  a 
real  or  substantial  relation"  to  the  object 
sought;  with  its  wisdom,  policy  or  nece88ity 
they  have  nothing  to  do. 

Mugler  v.  Kansas,  supra:  Powell  v.  Penn-- 
sylvania.lZlV.  8.  678.  82  L.  ed.  253,  18  Am. 
&  Eng.  Encyclop.  Law,  746,  747. 

If  it  be  contended  that  the  business  of  cod- 
structing  railroads  or  railroad  bridges  is  not 
affected  with  a  public  interest,  that  part  of  tbfr 
act  may  be  stricken  out  and  the  rest  allowed 
to  stan'd. 

Marsh  v.  StaU,  37  Ark.  856. 

For  a  similar  reason  it  might  be  held  good 
only  as  to  corporations  engaged  in  either  busi- 
ness named  or  only  as  to  corporations  operating 
railroads  or  railroad  bridges.  The  constitu- 
tional provisions  as  to  amendments  are  read 
into  every  charter,  and  give  the  power  of  re- 
calling every  right,  privilege,  or  immunity 
derived  directly  from  the  state. 

Union  Pae.  R,  Co.  v.  United  States  Sinking 
Fund  Cases,  99  U.  8.  700,  25  L.  ed.  496;  ShUldt 
V.  Ohio,  95  U.  8.  819,  24  L.  ed.  857;  8  Am. 
ds  Enff.  Encyclop.  Law,  628. 

In  fact  the  only  limit  to  the  exercise  of  this 
reserved  power  is  that  property  or  rights  which 
have  become  vested  under  a  legitimate  exercise 
of  the  powers  granted,  cannot  be  taken  away. 

8  Am.  AEng.  Encyclop.  Law,  629-638;  Peo- 
pU  V.  C^BrUn,  2  L.  R.  A  255,  111  N.  Y.  46. 

The  reservation  affects  the  entire  relation 
between  the  state  and  the  corporation  and 
places  under  legislative  control  all  riirhts,  priv- 
ileges, and  immunities  derived  by  its  charter 
directly  from  the  state. 

Tomlinson  v.  Jessup,  82  U.  8.  15  Wall.  459, 
21  L.  ed.  206. 

The  statute  cannot  impair  the  obligation  of 
any  contract  made  after  its  passage. 

Lehigh  Water  Co,  v.  Boston,  121  U.  8.  888, 
80  L.  ed.  1059. 

Hancock  v.  Taden,  6  L.  R  A.  576,  121  Ind. 
866,  holds  that  the  laborer  himself  may  be 
prohibited  by  statute  from  contracting  for 
anything  but  money  for  bis  wages. 

Sfiaffer  v.  Union  Min.  Co.  of  Allegany  Coun- 
ty, 55  Md.  79,  is  a  case  exactly  in  point,  under 
a  statute  which,  like  oor  own,  restricted  the 
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•cori>oratioD  but  Dot  tbe  laborer  in  bis  r!|2rbt  of 
contract.  It  was  urged  that  tbe  statute  re- 
pealed by  implication  anotlier  statute  whicb 
-gave  bim  tbe  right  to  assign  bis  wages  for  sup- 
:p11es,  but  tlie  court  beld  otherwise. 

See  also  McManaman  y.  Hanover  Coal  Co.  6 
Kulp.  181;  Lambv.  Nort/t&mB.  Co.  [1891]  2  Q. 
B.  281;  State  Y.  Loomie,  21 L.  R  A.  789. 11 5  Mo. 
307:  Peel  Splint  Goal  Co.  t.  State,  17  L.  R.  A. 
:m5,  86  W.  Va.  802;  Bameey  v.  People,  17  L. 
R  A.  858.  142  HL  880:  State  v.  Broton  d  S. 
Mfg.  Co.  17  L.  R.  A.  856, 18  R  I.  — ;  Frorer 
T.  People,  16  L.  R  A.  492,  141  111.  171;  Peo- 
ple ▼.  Phufe,  19  L.  R  A.  141,  136  N.  Y.  654; 
San  Antonio  dt  A.  Pan.  B.  Co,  v.  WiUon  (Tex.) 
■85  Cent.  L.  J.  242. 

Tbe  act  in  question  does  not  deny  defendant 
its  equal  rigbts  in  tbe  courts  or  tase  its  prop- 
•€rty  without  due  process  of  law. 

Mieeouri  Pac.  B.  Co.  v.  Sitmes,  HSU.  8. 612, 
-29  L.  ed.  468;  Minneapolis  d  St.  L.  B.  Co:  y. 
Beckwith,  129  U.  8.  26.  82  L.  ed.  686;  Cooley, 
Const.  Lim.  868-858;  Davidson  y.  NeiD  Orleans, 
•96  U.  8.  97,  24  L.  ed.  616. 

The  act  is  not  special,  unequal,  or  class  leg- 
islation within  tbe  14th  Amendment  to  the 
^Constitution  of  the  United  States  or  any  pro- 
yision  of  tbe  state  constitution,  for  it  treats  all 
«like  under  similar  circumstances  and  condi- 
tions. 

BoydY.  Bryant^  86  Ark.  69,  87  Am.  Rep.  6; 
Bannon  y.  State,  49  Ark.  167;  Little  Boek  d 
Pt.  S.  B.  Co.  y.  Hanniford,  Id.  291;  Dow  y. 
Beidelman,  Id.  466;  Davis  y.  Qaines,  48  Ark. 
570;  Si.  Louis,  I.  M.  d  S.  B.  Co.  y.  Worthem 
7  L.  R  A.  874,  62  Ark.  629;  Little  Boek  d  Ft. 
S.  B  Co.  Y,  Payne,  88  Ark.  816,  84  Am.  Rep. 
^5;  Danfey  Y.  State  Bank,  16  Ark.  16;  Cooley, 
•Const.  Lim.  890-898;  8  Am.  &  Eng.  Encyclop. 
Law,  696-598;  8  Am.  &  Eng.  Encyclop.  Law, 
^28,  note  1;  Bowman  y.  Letcis,  101  U.  8.  22, 
135  L.  ed.  989;  Barbier  y.  Connolly,  118  U.  8. 
HI,  28  L.  ed.  928;  Soon  Hing  y.  Crowley,  118 
U.  8.  708.  28  L.  ed.  1146;  Cincinnati,  N.  0.  d 
T.  P.  B.  Co.  y.  Kentud^,  115  U.  8.  821,  29  L. 
^.  414;  Missouri  Pac.  B.  Co.y.  Humes,  supra, 
MU-ouri  Pac.  B.  Co.  y.  Machey,  127  U.  8. 
■206,  82  L.  ed.  107;  WurU  v.  Hoagland,  114  U. 
43.  606,  29  L.  ed.  229;  AUen  y.  Pioruer-Press 
Oo.  8  L.  R  A.  682, 40  Minn.  117. 

Messrs.  Dodm  &  Johnson,  for  appellee: 

Tbe  Act  of  March  25,  1889,  entitled  *'An 
Act  to  Provide  for  the  Protection  of  Servants 
4ind  Employes  of  Railroads/'  is  unconstitution- 
al and  therefore  void. 

Tbree  classes  of  persons  were  singled  out, 
and  told  that  tbe  organic  law  of  tbe  state  did 
not  apply  to  them  in  several  particulars. 

Will  tbe  courts  permit  such  an  invasion  of 
tbe  inherent  rigbts  of  those  parties?  Sucb 
legislation  was  discountenanced  and  con- 
•demned  by  this  court  in  tbe  case  of  ^.  Louis, 
L  M.  d  S.  B.  Co.  Y.  Williams,  49  Ark.  498. 
See  also  South  d  North  Ala.  B  Oo,  y.  Mot- 
rUy  65  Ala.  199. 

Arkansas  Const,  art.  2,  §  7.  provides  that 
"tbe  right  of  trial  by  jury  shall  remain  invio- 
late." 

Pection  18  provides,  "that  every  person  is 
•entitled  to  a  certain  remedy  in  the  law  for  all 
injuries  or  wrongs  he  may  receive  in  bis  per- 
-floo.  property,  or  character.'* 

To  require  the  employ^  to  resort  to  the 
^L.RA. 


coartf  to  settle  and  recover  tbe  amount  doe 
him,  must  be  done  under  a  penalty  amounting 
to  practically  an  absolute  denial  of  the  right 
granted  by  tbe  sections  of  the  constitution 
above  noied.  This  law  takes  away  and  de- 
stroys the  right  to  a  trial  by  jury  by  imposing 
a  penalty  for  insisting  upon  Uiat  right  under 
the  constitution. 

Whitehead  v.  Arkansas  Cent.  B.  Oo.  28  Ark. 
461;  Cairo  d  F.  B  Oo.  v.  Trout,  82  Ark.  24; 
StaU  v.  Coz,  8  Ark.  446;  StaU  y.  MorriU,  16 
Ark.  884. 

This  act  is  class  legislation  of  the  boldest  and 
baldest  character. 

Atchison  d  JST.  B.  Oo.  y.  Baty,  6  Neb.  87, 29 
Am.  Rep.  866;  Walhf  v.  Kennedy,  2  Yerir.  664, 
24  Am.  Dec.  611;  Ervin^s  App.  16  Pa.  266,  65 
Am.  Dec.  499;  Chirago,  St.  L.  d  N.  0.  B.  Oo. 
y.  Moss,  60  Miss.  641,  20  Am.  A  Eng.  R  R 
Cas.  656. 

Tbe  act  is  special  legislation,  and  violative 
of  Ark.  Const,  art  5,  p.  14,  §§  26,  26. 

State  Y.  Miner,  100  Mo.  489:  LaffeHy  y.  Oki- 
eago  d  W.  M.  B  Co.  71  Mich.  861 ;  Sehut  v. 
Chicago  d  W.  M.  B.  Co.  70  Mich.  488;  Ayar^9 
App.  2  L.  R  A  577,  122  Pa.  266;  Cooley, 
Const.  Lim.  ♦891,  892;  Strauder  v.  West  Vir- 
ginia, 100  U.  8.  808.  26  L.  ed.  664;  Bernier  y. 
BusseU,  89  Tl.  60;  Lewis  y.  WM,  8  Me.  826; 
Durham  v.  Lewiston,  4  Me.  140;  Holden  y. 
James,  11  Mass.  896.  6  Am.  Dec.  174;  Piequet, 
Appelant,  6  Pick.  65;  Budd  v.  State,  8  Humph. 
4H8,  89  Am.  Dec.  189;  Vantant  v.  Waddel,  2 
Terg.  260;  People  v.  FYisbie,  26  Cal.  186;  Davis 
Y.  Menasha,  21  Wis.  492;  Lancaster  y.  Barr, 
26  Wis.  660;  Broton  v.  Haywood,  4  Heisk.  867; 
Watty  Y.  Kennedy,  2  Yerg.  664,  24  Am.  Dec. 
611. 

The  act  is  also  violative  of  that  clause  in 
section  1  of  the  14tb  Amendment  to  the  Con- 
stitution of  the  United  States,  which  declares 
that  no  state  shall  *'deny  to  any  person  within 
its  jurisdiction  tbe  equal  protection  of  its 
laws." 

Bowman  v.  Lewis,  101  U.  8.  80.  26  L.  ed. 
992;  Bank  of  United  States  v.  Deveaux,  9  U.  8. 
6  Cranch,  61,  8  L.  ed.  88. 

Corporations  are  protected  by  the  prohibi- 
tions as  well  as  natural  persons. 

Home  Ins.  Oo.  v.  Morse,  87  U.  8.  20  WalL 
465,  22  L.  ed.  869;  Northwestern  Fertilising  Co. 
V.  Hyde  Park,  8  Biss.  481;  Society  for  Prop- 
agation of  Qospd  Y.  Wheder,  2  Gall.  186; 
Society  for  Propagation  qf  Oospet  v.  New 
Haven,  21  U.  8.  8  Wheat.  488,  490,  6  L.  ed. 
668;  People  y.  Haws,  87  Barb  456;  Chater  y. 
San  Francisco  Sugar  Bef  Co.  19  Cal.  246: 
People  Y.  Badlam,  67  Cal.  694;  Doyle  v.  Conti- 
nental Ins.  Oo.  94  U.  8.  544,  24  L.  ed.  162;  Ho 
Ah  Kow  Y.  Nunan,  5  8awy.  652;  Be  Ah  Fong, 
8  8awy.  167. 

The  prohibitions  of  tbe  amendment  extend 
to  all  action  of  tbe  state  denying  equal  protec- 
tion of  the  laws,  whether  it  be  action  by  one  of 
these  agencies  or  by  another. 

Vir^nia  v.  Bives,lWi\j.  8.  818, 26 L.  ed.  669; 
Bx  parte  Virginia,  100  U.  8.  889,  846,  25  L. 
ed.  676,  679;  Wardv.  Flood,  4»Cfi\.  60,  17  Am. 
Rep.  406;  Quy  v.  Hermanee,  6  Cal.  74, 63  Am* 
Dec.  85. 

If  discrimination  in  fixing  tbe  qualification 
of  jurors  violates  tbe  provisions  of  the  14tli 
Amendment,  as  denying  the  equal  protection 
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•of  the  law,  it  is  not  easj  to  perceive  why  dis- 
•crimiDations  in  tbe  assessment  and  colleciion 
of  damages  for  failing  to  pay  its  debts  by  rail- 
road compaules  expressly  made  are  not  equally 
«o. 

Et  parte  Kearny,  55  Cal.  212;  Jackson  v. 
Petyple,  0  Mich.  Ill,  77  Am.  Dec.  491;  Stuart 
V.  Palmer,  74  N.  Y.  191,  80  Am.  Rep.  2«9; 
Davidson  v.  JVtfw  Orleans  Admrs.  96  U.  8.  97, 
184  L.  ed.  616,  7  Alb.  L.  J.  225. 

Due  process  of  law  requires-  an  orderly  pro- 
•ceeding  adapted  to  the  nature  of  the  case  in 
which  tbe  citizen  has  an  opportunity  to  be 
heard,  and  to  defend,  enforce,  and  protect  his 
riehts. 

^Dartmouth  CMlege  Case,  17  U.  8.  4  Wheat 
4519,  4  L.  ed.  629;  Wesiervelt  v.  Gregg,  12  N. 
Y.  209, 62  Am.  Dec.  160;  Ooshen  ▼.  Btonington, 
4  Conn.  209, 10  Am.  Dec.  121. 

The  act  is  a  special  and  not  a  general  act, 
and  for  that  reason  is  in  violation  of  federal  and 
«tate  constitutional  prohibitions. 

Qodchartes  t.  Wigeman,  118  Pa.  481;  Milleti 
T.  Pwple,  117  111.  294, 57  Am.  Rep.  869;  Topeka 
T.  GiUeti,  82  Ean.  481;  ExparU  WesUrfleld,  55 
<Jal.  550,  11  Rep.  10;  Atchison  d  K  R.  Go,  ▼. 
Batg,  6  Neb.  87,  29  Am.  Rep.  856. 

Special  legislation  which  imposes  degrading 
«nd  cruel  punishments  upon  a  class  of  persons 
•entitled  to  the  equal  protection  of  the  law  is 
tinconstitotional  and  void. 

Bo  Ah  Kow  T,  Ifunan,  5  8a wy.  652,  8  Rep. 
196. 

An  act  which  confers  upon  the  oonrt  the 
right  to  remit  interest  is  void,  and  the  converse 
of  this  principle  is  equally  true,  that  an  act 
which  confers  upon  the  court  tbe  right  to  allow 
«8  damnees  upon  a  debt  more  than  the  consti- 
tutional rate  of  interest,  is  a1<*o  void. 

Kent  V.  Kent,  28  Grntt.  840. 

An  ordinance  forbidding  females  to  wait 
tipon  persons  in  a  bar-room  is  unconstitu- 
tional, not  applying  to  both  sexes. 

Exparte  MaGuire,  57  Cal.  604. 

The  le^'slature  cannot  aiithorize  summary 
•confiscation  of  property  as  the  punishment  for 
41  mere  trespass. 

RochxoeU  v.  Nearing,  85  N.  Y.  802.  6  Am. 

L.  Reg.  N.  8.  878:  State  v.  Fire  Creek  Coal  A 

Coke  Co.  6  L.  R  A.  359,  88  W.  Va.  1^8;  God 

eharUs  v,  Y^Hgnnan,  svpra;  State  v.  Goodwill, 

-6  L.  R.  A.  621,  88  W.  Va.  179. 

In  MiUett  v.  PeopU,  117  111.  294.  67  Am. 
Rep.  869,  it  was  held  that  an  act  was  uncon- 
stitutional when  it  attempted  to  single  out  own- 
-ers  and  operators  of  coal  mines,  and  provide 
that  they  shall  bear  burdens  not  imposed  upon 
•other  owners  of  property  or  employers  of  labor, 
■and  prohibit  them  from  making  contracts 
which  it  is  competent  for  other  owners  of  prop- 
•erty  or  laborers  to  make;  and  that  such  legisla- 
tion was  Dot  an  eiercise  of  the  police  power. 

The  act  under  discussion  is  an  act  of  pater- 
nalism, contrarv  to  our  form  of  government, 
and  violative  of  the  spirit  and  intention  of  the 
•organic  law  of  the  land,  both  federal  and  state. 

San  Antonio  d  A.  Pass,  R.  Co.  v.  WiUon 
^Tez.)85Cent.  L.  J.  242;  dissentine  opinion 
in  Budd  V.  New  York,  148  U.  8. 551,  86  L.  ed. 
258.  4  Inters.  Com.  Rep.  45;  Fitzgerald  v. 
Missouri  Pac.  R.  Co.  45  Fed.  Rep.  812, 88  Cent. 
L.  J.  287:  Re  House  BiU  No.  10, 16  Colo.  600; 
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PeojUe  V.  OVs,  90  N.  Y.  52;  C<m.  v.  Perry,  14 
L.  R.  A.  825,  155  Mass.  117,  84  Cent.  L.  J.  78. 

B»ttle»  J.,  delivered  the  opinion  of  the 
court: 

The  8t.  Louis,  Iron  Mountain  &  Southern 
Railway  Company  is  a  corporation  duly  or- 
ganized according  to  the  laws  of  Arkansas, 
and  is  engaged  in  operating  a  railroad  in  this 
state.  8.  P.  Leep  was  employed  to  work 
for  it  at  the  rate  of  $35  per  mouth  of  thirty 
days,  and  labored  under  his  contract  until 
the  9th  of  September,  1890,  when  he  was  dis- 
charged. On  the  same  day  he  demanded  of 
the  company  his  unpaid  wages  that  were  then 
due,  amounting,  at  the  contract  rate,  to  the 
sum  of  $27.90.  The  company  failed  to  pay 
then,  but  promised  that  it  would  on  the  18th  of 
September.  IBUO.  Leep  refused  to  wait  until 
the  day  of  the  promised  payment,  and  brought 
suit  Dcfore  a  justice  of  the  peace  for  the 
amount  due  to  him,  the  $27.90,  and  also  for 
a  penalty  for  the  nonpayment  of  the  same  on 
the  day  he  was  discharged,  at  the  contract 
rat«  from  the  time  of  such  discharge  to  the 
day  of  bringing  the  suit.  He  recovered  a 
Judgment  for  $86.61  and  costs.  The  defend- 
ant then  appealed  to  the  Pulaski  circuit 
court.  He  recovered  Judgment  in  that  court 
against  the  defendant  for  $27.90  and  costs, 
but  no  penalty  or  damages,  and,  failing  to 
recover  the  penalt^r,  he  appealed  to  this  court. 

He  bases  his  claim  to  a  penalty  or  damages 
upon  the  act  of  the  general  assembly,  whidi 
is  in  the  following  words: 

"Section  1.  Whenever  any  railroad  com- 
pany or  any  company,  corporation,  or  person 
engaged  in  the  business  of  operating  or  con- 
structing any  railroad  or  railroad  bridge,  or 
any  contractor  or  sub  contractor  engaged  in 
the  construction  of  any  such  road  or  bridge, 
shall  discharge,  with  or  without  cause,  or 
refuse  to  further  employ  any  servant  or  em- 
ploy 6  thereof,  the  unpaid  wages  of  any  such 
servant  or  emp1oy§,  then  earned  at  the  con- 
tract rate,  without  abatement  or  deduction, 
shall  be  and  become  due  and  payable  on  the 
day  of  such  discharge,  or  refusal  to  longer 
employ ;  and  if  the  same  be  not  paid  on  such 
daj,  then,  as  a  penalty  for  such  nonpayment, 
the  wages  of  such  servant  or  emplov6  shall 
continue  at  the  same  rate  until  paid ;  pro- 
vided, such  wages  shall  not  continue  more 
than  sixty  days,  unless  an  action  therefor 
shall  be  commenced  within  that  time. 

**8cc.  2.  That  no  such  servant  or  employ^ 
who  secretes  or  absents  himself  to  avoid  pay- 
ment to  him  or  refuses  to  receive  the  same 
when  fully  tendered,  shall  be  entitled  to  any 
benefit  under  this  act  for  such  time  as  he  so 
avoids  payment. 

"Sec.  8.  That  any  such  servant  or  employe 
whose  emplovment  is  for  a  definite  peiiod  of 
time,  and  who  is  discharged  without  cause 
before  the  expiration  of  such  time,  may,  in 
addition  to  the  penalties  prescril>ed  by  this 
act,  have  an  action  against  any  such  employer 
for  any  dtimages  he  may  have  sustained  bv 
reason  of  such  wrongful  discharge,  and  such 
action  may  be  Joined  with  an  action  for  un- 
paid wages  and  penalty." 

This  act  applies   to  corporations,    com- 
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panies,  and  persons  engaged  in  the  business 
of  operating  or  constructing  railroads  or  rail- 
road bridges,  and  to  contractors  and  subcon- 
tractors engaged  in  the  construction  of  any 
such  road  or  bridge,  and  requires  them  to 
pay  their  employes,  on  the  day  of  discharge, 
or  of  the  refusal  to  further  employ  them,  the 
unpaid  wages  then  earned  by  them  at  the  con- 
tract rate,  without  abatement  or  deduction. 
The  object  of  the  act  Is  to  make  it  unlawful  for 
such  companies,  corporations,  persons,  con- 
tractors, or  subcontractors  to  contract  to  pay 
the  wages  of  those  employed  by  them  in  the 
operating  of  railroads  or  in  the  construction 
of  such  roads  or  bridges  at  any  time  subse- 
quent to  the  day  on  which  the  employes  may 
be  discharged,  or  on  which  such  employer 
may  refuse  to  longer  employ  them.  In  other 
words,  it  declares  the  wages  shall  be  paid  on 
Buch  day,  notwithstanding  they  may  not  be 
due  according  to  the  contract  iintil  a  day 
subsequent.  In  this  respect  the  act  attempts 
to  limit  the  right  to  contract.  Is  it  consti- 
tutional? 

The  constitutionality  of  a  legislative  act  is 
to  be  determined  solely  by  reference  to  those 
limitations  which  the  constitution  Imposes. 
No  court  ought  to  '^  declare  a  statute  uncon- 
stitutional and  void,"  says  Jvdgt  Cooley, 
''solely  on  the  ground  of  unjust  and  oppres- 
sive provisions,  or  because  it  is  supposed  to 
violate  the  natural,  social,  or  political  rights 
of  the  citizen,  unless  it  can  be  shown  such 
injustice  is  prohibited,  or  such  rights  are 
guaranteed  or  protected  by  the  constitution. " 
The  judiciary  and  the  legislative  are  coor- 
dinate departments  of  the  government ;  neither 
of  which  has  a  riffht  to  invade  the  province 
of  the  other.  In  aetermininff  the  validity  of 
a  statute  the  sole  question  lot  the  courts  to 
decide  is  one  of  power,  not  of  expediency, 
justice,  or  wisdom.  In  deciding  such  ques- 
tions they  should,  in  the  spirit  oi  the  comity 
and  good  will  that  should  prevail  between 
the  different  departments  of  the  government, 
resolve  all  doubt  in  favor  of  the  constitu- 
tionality of  the  acts  of  the  legislature ;  and, 
if  any  act  be  reasonably  susceptible  of  two 
constructions,  one  of  which  would  render  it 
unconstitutional  and  the  other  valid,  should 
give  to  it  the  latter,  on  the  presumption  that 
the  legislature  did  not  intend  to  exceed  its 
power.  Cooley,  Const.  Lim.  6th  ed.  pp. 
157,  200,  208,  208 ;  Sinking  Fund  Caset,  09 
U.  8.  700,  718.  25  L.  ed.  490,  501 ;  Munn 
T.  Illinois,  94  U.  8.  118,  24  L.  ed.  77 ;  Powell 
y.  Com,  114  Pa.  292 ;  Misnauri  Pac.  B.  Co. 
V.  Humes,.  116  U.  8.  620,  29  L.  ed.  465. 

According  to  the  foregoine  test,  is  the  act 
under  consideration  constitutional?  Section 
8  of  article  2  of  the  Constitution  of  this  state 
declares :  "All  men  are  created  equally  free 
and  independent,  and  have  certain  inherent 
and  inalienable  rights;  amon^rst  which  are 
those  of  enjoyine  and  defending  life  and 
liberty ;  of  acquiring,  possessing  and  protect- 
ing property  and  reputation ;  and  of  pursuing 
their  own  happiness.  To  secure  these  rights 
governments  are  instituted  among  men,*de- 
riving  their  just  powers  from  the  consent  of 
the  governed. "  Bection  8  of  the  same  article 
ordains  that  no  person  shall  "be  deprived  ot 
life,  liberty,  or  property  without  due  process 
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of  law.  ^  Section  1  of  the  14th  Amendment 
to  the  Constitution  of  the  United  States  pro- 
vides :  "  No  state  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States ;. 
nor  shall  any  state  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of 
law,  nor  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws." 

The  riehts  to  acquire  snd  possess  property 
necessarily  include  the  right  to  contract,  for 
it  is  the  principal  mode  of  acquisition,  and 
is  the  only  way  by  which  a  person  can  rightly 
acquire  it  by  his  own  exertion.  Of  all  the 
"rights  of  persons"  it  is  the  most  essential  to 
human  happiness. 

But  the  right  to  contract  is  not  unlimited. 
The  conflicting  interests  of  individuals  make 
this  impossible.    Rights  in  conflict  with  each 
other  cannot  be  unlimited.     Duties  to  per- 
sons, to  society,  the  public,  and  the  govern- 
ment  are    imposed    on    every    individual. 
Every  man,  when  he  enters  into  society,  un- 
dertakes to  perform  these  duties ;  and  neces- 
sarily sunenders  some  rights  or  privileges 
on  account  of  his  relation  to  others.     Hia 
right  to  contract  becomes  subject  to  these 
duties,  among  which  is  the  duty  to  so  con- 
duct himself  and  use  his  own  property  as  to 
not  unnecessarily  injure  another.     He  sub- 
mits himself  to  such  restraints  and  burdens 
as  may  conduce  to  the   general   comfort, 
health,  and  prosperity  of  the  state.     To  con- 
serve and  enforce  these  rights  and  duties  the 
government  can  impose  such  restrictions  upoi> 
his  actions  as  may  be  appropriate  for  that 
purpose.    "This  power  inheres  in  every  sov- 
ereignty, and  is  essential  to  the  maintenance 
of  public  order,    and   the   preservation  of 
mutual  rights  from  the  disturbing  conflicts, 
which  would  arise  in  the  absence  w  any  oon- 
trollinff,  regulating  authority." 

The  legislature  can  control,  to  some  ex- 
tent,  the  riffht  to  contract  in  reference  to 
property  "clothed  with  a  public  interest, 
when  used  in  a  manner  to  make  it  of  public- 
consequence,   and  affect  the  community   at 
large."    By  devoting  his  property  to  a  use 
in  which  the  public  has  an  interest,   the 
owner,  in  effect,  grants  to  the  public  an  in- 
terest in  that  use,  and  subjects  himself  to  the- 
control  of  the  legislature  for  the  common 
good,  to  the  extent  of  the  interest  he  has  thus 
created.     Upon  this  principle  the  legislature 
can  fix  the  maximum  of  charges  for  the  storage 
of  grain  in  public  warehouses,  and  for  car- 
riage of  freight  and  passengers  by  common 
carriurs.    From  the  same  source  comes  the 
power  to  regulate  millers,  bakers,  hackmen, 
ferries,  wharfingers,  innkeepers,  and  the  like, 
"  and  in  so  doing  to  fix  a  maximum  of  charge 
to  be  made  for  services  rendered,  accommoda- 
tions furnished,  and  articles  sold."    Munn  v. 
lUinoU,  94  U.  8.  118,   24  L.   ed.   77;  Budd 
y.  Neu>  York,  148  U.  S.  517,  86  L.  ed.  247,  4 
Inters.  Com.  Rep.  45 :  Dow  v.  Beidelman,  125 
U.  S.  680,  81  L.  ed.  841,  S  Inters.  Com.  Rep. 
56.  49  Ark.  825 :  Molnle  v.  TviUe,  8  Ala.  140, 
86  Am.  Dec.  441.     Upon  the  same  principle- 
it  was  held  in  Spring  VcUUy  Water  Works  y. 
Schottltr,  110  U.  8.  847,  28  L.  ed.  178,  "that 
it  is  within  the  power  of  the  government  to 
regulate  the  price  at  which  water  shall  be  sold 
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hy  one  who  enjoys  a  Tlrtual  monopoly  of  the 
•ale." 

It  has  been  held  by  the  courts  that  the 
legislature  can  regulate  or  prohibit  the  sale 
•or  manufacture  of  oleomargarine  for  the 
purpose  of  protecting  the  public  against 
fraud.  PtnMU  y.  Com.  114  Pa.  265,  60  Am. 
Rep.  850,  127  U.  8.  678,  82  L.  ed.  258 ;  State 
T.  Addingt&n,  12  Mo.  App.  214,  77  Mo.  110. 

Common  carriers  and  telegraph  companies 
•cannot  lawfully  stipulate  for  exemption  from 
responsibility  for  the  negligence  of  them- 
aelyes  or  their  ser?ants.  St,  Loui$,  I.  M.  & 
3.  B,  Co.  ▼.  Laser ,  46  Ark.  236;  Liverpool 
A  Q,  W.  Steam  Co.  y.  Phsnix  Ins.  Co.  129 
U.  8.  897,  82  L.  ed.  788 ;  Weetem  U.  Teleg. 
^.  T.  ShoH,  58  Ark.  484,  9  L.  R.  A.  744. 

No  one  can  bind  himself  by  an  agreement 
not  to  engage  in  any  particular  business  at 
uny  time  or  place.  Taylor  v.  Saurman,  110 
Pa.  8 

Such  contracts  are  void,  because  they  are 
injurious  to  the  public,  contrary  to  public 
policy. 

An  act  which  made  ft  unlawful  for  any 
person  to  transport  or  move,  after  sunset  and 
before  sunrise  of  the  succeeding,*  day,  within 
certain  counties,  any  cotton  in  the  seed,  but 
pennitted  the  owner  or  producer  to  remove  it 
from  the  field  to  his  gin  house,  or  other  place 
•of  storage,  was  held  by  the  supreme  court  of 
Alabama  to  be  constitutional.  The  court  holds 
that  **  its  object  was  to  regulate  trafflc  in  the 
staple  agricultural  product  of  the  slate,  so  as 
to  prevent  a  prevalent  evil,  which,  in  the 
opinion  of  the  lawmaking  power,  may  have 
done  much  to  demoralize  agricultural  labor 
and  destroy  the  legitimate  profits  of  agri- 
•cultural  pursuits,  to  the  public  detriment,  at 
least  within  the  specified  territory."  Davis 
V.  SiaU,  68  Ala.  58,  44  Am.  Rep.  128; 
Mangan  v.  State,  76  Ala.  60.  Similar  statutes 
have  been  held  to  be  constitutional  by  other 
courts.  State  t.  Moore,  104  N.  C.  714; 
Butcher*  s  tfnion,  S.  H.  d  L,  S,  L.  Co.  v. 
Creeeent  City,  L.  S.  L,  dt  8.  H.  Co,  111  U. 
8.  746.  28  L.  ed.  585;  Boston  Beer  Go.  v. 
MassachusetU,  97  U.  S.  25,  24  L.  ed.  989 : 
Serdie  v.  Roessler,  109  N.  Y.  127 ;  BrechbiU 
V.  Eandall,  102  Ind.  528,  52  Am.  Rep.  695. 
There  can  be  no  violation  of  the  constitution 
in  the  denial  of  the  rieht  to  contract  to  those 
who  are  incapable  oi  binding  themselves 
thereby.  The  term  "contract"  implies  "the 
existence  of  a  physical  and  moral  power  of 
assenting,  as  well  as  a  deliberate  and  free 
exercise  of  such  power.  The  absence  of  any 
of  these  capacities  in  either  of  the  parties 
to  a  contract  renders  the  person  laboring 
under  it  incapable  of  binding  himself  there- 
by. "  Hence  restrictions  were  thrown  around 
the  exercise  of  this  right  by  seamen.  They 
sustained  to  the  master  of  a  ship  a  servile 
relation.  At  common  law  they  owed  to  him 
obedience  and  respect ;  and  in  case  of  dis- 
obedience or  disorderly  conduct  the  master 
oould  punish  them,  because  discipline  is  nec- 
essary, and  "without  it  the  ship  would 
always  be  in  great  peril,  and  no  voyage  could 
be  successfully  conducted."  The  authority 
of  the  master  over  them  was  like  unto  that 
*if  a  parent  over  his  child,  or  of  a  master  over 
his  apprentice.    This  employment,   and  the 
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usages  and  customs  regulating  it,  constituted 
them  a  servile  class,  as  helpless  and  de- 
pendent in  many  respects  as  that  of  infants, 
and  demanded  the  protection  accorded  to 
them. 

The  legislature  has  the  power  to  prohibit 
the  making  of  contracts,  when  it  becomes 
necessary  to  protect  the  rights  of  others.  As 
for  example,  it  can  provide  by  statute,  as  it 
did  in  Pennsylvania,  that  when  tlie  debtor, 
and  a  person  or  corporation  owing  money  to 
the  debtor,  are  residents  of  the  state,  it  shall 
be  unlawful  for  any  citizen  to  send  out  of  the 
state,  by  assignment  or  otherwise,  for  or 
without  value,  any  claim  against  such  debtor, 
with  the  intent  to  deprive  him  of  his  exemp- 
tions from  execution  by  having  collections 
out  of  such  money  made  in  the  courts  of  an- 
other state ;  and  that  the  assignor  in  such  a 
case  shall  be  liable  in  an  action  of  debt  to  the 
person  from  whom  any  such  claim  shall  have 
been  collected  by  attachment  or  otherwise, 
outside  of  the  courts  of  the  state  of  his  resi- 
dence for  the  f  ul I  amount  collected.  Sweeney 
y.  Hunter,  145  Pa.  363. 

Another  illustration  of  the  power  of  the 
legislature  to  restrict  the  right  to  contract 
wlien  it  becomes  necessary  to  protect  others 
is  furnished  by  the  statutes  of  this  state.  It 
is  the  duty  of  every  husband  to  take  care  of, 
su^iport,  and  protect  his  wife  and  children, 
and  provide  them  with  a  home.  To  aid  him 
in  the  discharge  of  this  duty,  the  constitution 
of  this  state  declares  "that  the  homestead  of 
any  resident  of  this  state,  who  is  married  or 
the  head  of  a  family,  shall  not,"  except  in 
certain  specified  cases,  "be  subject  to  the  lien 
of  any  judgment  or  decree  of  any  court,  or 
to  sale  under  execution  or  other  process  there- 
on." The  obvious  intent  of  this  provision 
was  to  secure  to  every  resident,  who  is 
married  or  the  head  of  a  family,  a  home, 
which  he  may  improve  and  make  comfortable, 
where  his  wife  and  children  "may  be  shel- 
tered and  live  beyond  the  reach  of  misfortunes 
which  even  the  most  prudent  and  sagacious 
cannot  always  avoid."  For  the  purpose  of 
protecting  the  wife  in  the  enjoyment  of  this 
right,  the  statutes  of  this  state  provide  "that 
no  conveyance,  mortgage,  or  other  instrument 
affecting' the  homestead  of  any  married  man, 
shall  be  of  any  validity,  .  .  .  nnlesshis 
wife  joins  in  the  execution  of  such  Instrument 
and  acknowledges  the  same." 

Other  instances  of  statutory  regulations  of 
the  right  to  contract  may  be  found  in  tlio 
statutes  of  many  states  prohibiting  the  tak- 
ing of  usury.  They  rest  upon  a  traditional 
policy  antedating  constitutions.  They  "  pro- 
ceed,** says  Mr.  Justice  Schofield,  in  Frorer 
y.  PeopU,  141  111.  171,  16 L.  R.  A.  492.  "upon 
the  theory  that  the  lender  and  borrower  of 
money  do  not  occupy  towards  each  otlier  the 
same  relations  of  equality  that  parties  do  in 
contracting  with  each  other  in  regard  to  the 
loan  or  sale  of  other  kinds  of  property,  and 
that  the  borrower's  necessities  deprive  him  of 
freedom  in  contracting,  and  place  him  at  the 
mercy  of  the  lender. "  Lord  Ghifif  Justice  Best, 
in  1825,  in  delivering  the  unanimous  opinion 
of  the  twelve  judges  in  the  house  of  lords 
upon  a  question  submitted  to  them  under  the 
English  usury  laws,  said:    ''The  supposed 
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policy  of  the  usury  laws  in  modern  times 
18  to  protect  necessity  against  avarice,  to  fix 
such  a  rate  of  interest  as  will  enable  Industry 
to  employ  with  advantage  borrowed  capital, 
and  thereby  to  promote  labor  and  increase 
national  wealth,  and  to  enable  the  state  to 
borrow  on  better  terms  than  could  be  made 
if  speculators  could  meet  the  ministers  in  the 
money  market  on  eqiial  terms."  Eouse  of 
Lords,  8  Bin^.  198.  So  at  least  they  can  be 
based  on  the  right  of  the  legislature  to  protect 
the  public  welfare. 

The  statutes  of  fraud  are  sometimes  referred 
to  for  the  purpose  of  showing  the  power  of 
the  legislature  to  control  the  right  to  con- 
tract. The  object  of  these  statutes  was  to 
prevent  fraud  and  perjuries.  For  this  purpose 
some  of  them  provide  that  certain  contracts 
shall  be  in  writing,  in  order  to  prevent  con- 
troversies, litigation,  and  false  swearioe  as 
to  the  terms  of  the  contract.  Others  declare 
that  certain  deeds,  conveyances,  and  transac- 
tions shall  be  void,  because  they  defraud  or 
tend  to  defraud  innocent  persons.  They  are 
based  on  the  maxim,  *^Heutere  tuo  ut  alienvm 
mm  IcBdas.^  None  of  them  limit  the  right  to 
contract,  but  regulate  the  exercise  of  it. 
Mansf.  Dig.  tig  8371-3384.  They  clearly 
come  within  the  power  of  the  legislature  to 
protect  the  rights  of  persons,  prevent  wrongs, 
and  enforce  honesty  and  fair  dealin^c  in  the 
transactions  of  individuals. 

We  have  thus  far  spoken  of  the  limitations 
that  can  be  imposed  on  the  right  to  contract. 
We  have  seen  that  the  power  of  the  legisla- 
ture to  do  so  is  based  in  every  case  on  some 
condition,  and  not  on  the  absolute  right  to 
control.  We  think  it  is  obvious  that  the  right 
to  contract  cannot  be  limited  by  arbitrary 
legislation  which  rests  on  no  reason  upon 
which  it  can  be  defended ;  for,  if  it  could, 
the  right  would  cease  to  exist,  and  become  a 
license  revocable  at  the  will  of  the  legisla- 
ture, and  the  government  would  become  a 
despotism  in  theory,  if  not  in  fact.  8uch  a 
power  cannot  exist,  for,  if  it  could,  it  would 
be  subversive  of  the  right  to  enjoy  and  de- 
fend liberty,  to  acquire  and  possess  property, 
and  to  pursue  happiness,  declared  to  be  in- 
alienable by  the  constitution  of  this  state. 

When  the  subject  of  contract  is  purely  and 
exclusively  private,  unaffected  by  any  pub- 
lic interest  or  duty  to  person,  to  society,  or 
government,  and  the  parties  are  capable  of 
contracting,  there  is  no  condition  existing 
upon  which  the  legislature  can  interfere  for 
the  purpose  of  prohibiting  the  contract  or 
controlling  the  terms  thereof.  In  State  v. 
GoodwiU,  88  W.  Va.  179,  6  L.  R.  A.  621, 
the  supreme  court  considered  the  constitu- 
tionality of  a  statute  of  West  Virginia,  which 
declared  "that  it  shall  not  be  lawful  for  any 
person,  firm,  company,  corporation,  or  asso- 
ciation engaged  in  mining  coal,  ore,  or  other 
minerals,  or  mining  and  manufacturing  them 
or  either  of  them,  or  manufacturing  iron  or 
steel,  or  both,  or  any  other  kind  of  manufact- 
uring, ...  to  issue  for  the  payment  of 
labor  any  order  or  other  paper  notes  whatso- 
ever unless  the  same  purports  to  be  redeem- 
able for  its  face  value  in  lawful  money  of 
the  United  States,  bearing  interest  at  a  legal 
rate,  made  payable  to  employ^  or  bearer,  and 
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redeemable  within  a  period  of  thirty  days  by- 
the  person,  firm,  company,  corporation  or  as- 
sociation giving,  making  or  issuing  the- 
same. "  The  court  held  that  the  statute  was- 
unconstitutional  and  void,  and  said:  ''The- 
property  which  eveiy  man  has  in  his  own 
labor,  as  it  is  the  original  foundation  of  all 
other  property,  so  it  is  the  most  sacred  and 
inviolable.  The  patrimony  of  the  poor  man 
lies  in  the  strength  and  dexterity  of  his  own 
hand ;  and  to  hinder  him  from  employing- 
these  in  what  manner  he  may  think  proper, 
without  injury  to  his  neighbor,  is  a  plaia 
violation  of  this  most  sacred  property.  It  i» 
equally  an  encroachment  both  upon  the  just 
liberty  and  rights  of  the  workman  and  his 
employer,  or  those  who  might  be  disposed  to 
employ  him,  for  the  legislature  to  interfere 
with  the  freedom  of  contract  between  them, 
as  such  interference  hinders  the  one  from 
working  at  what  he  thinks  proper,  and  at  Uie 
same  time  prevents  the  other  from  employ- 
ing whom  he  chooses.  A  person  living  un- 
der the  protection  of  this  government  has  th» 
right  to  adopt  and  follow  any  lawful  indus- 
trial pursuit,  not  injurious  to  the  commu- 
nity, which  he  may  see  fit ;  and  as  incident  to* 
this  is  the  right  to  labor  or  employ  labor, 
make  contracts  in  respect  thereto  upon  sucb 
terms  as  may  be  agreed  upon  by  the  parties, 
to  enforce  all  lawful  contracts,  to  sue  and 
give  evidence,  and  to  inherit,  purchase,  lease, 
sell,  or  convey  property  of  any  kind.  The 
efijoyment  or  deprivation  of  these  rights  and 
privileges  constitutes  the  essential  distinc- 
tion between  freedom  and  slavery,  between 
liberty  and  oppression. " 

A  Missouri  statute  made  it  unlawful  (Rev. 
Stat.  ^  7058)  "for  any  corporation,  person, 
or  firm  engaged  in  manufacturing  or  mining; 
to  issue  for  the  payment  of  wages,  any  order, 
check,  or  other  token  of  indebtedness,  pay- 
able otherwise  than  in  lawful  money,  unle's» 
the  same  is  negotiable  and  redeemable  at  its- 
face  value,  in  cash,  or  in  goods,  at  the  option 
of  the  holder,  at  the  store  or  other  place  of 
business  of  the  corporation,  person  or  firm  ;** 
and  provided  that  the  order,  check,  memo- 
randum, or  other  evidence  of  Indebtedness  so 
issued  should,  upon  presentation  and  demand 
within  thirty  days  from  date  or  delivery 
thereof ,  be  redeemed  by  the  person  or  corpora- 
tion issuing  the  same,  in  goods,  at  the  current 
cash  market  price  for  like  goods,  or  lawful 
money  as  may  be  demanded  by  the  holder.    In 
8tate  v.  LoomiM,  115  Mo.  807,  31  L.  R.  A. 
789,  the  supreme  court  of  Missouri  held  this 
statute  unconstitutional.      Similar   statutes 
were  held  unconstitutional  in  OodeharUs  v. 
Wigeman,  118  Pa.  431 ;  State  v.  Fire  Oreek 
Coal  &  Goke  Co.  88  W.  Va.  188,  6  L.  R  A. 
859;  Ramsey  v.  People,  142  111.  380,  17  L.  R. 
A.  858 ;  and  BraeevOle  Coal  Co.  v.  PiBople,  147 
111.  86,  22  L.  R.  A.  840. 

In  Com.  V.  Perry,  155  Mass.  117,  14  L. 
R.  A.  825,  the  statute  under  consideration 
provided  that  ''no  employer  shall  impose  a 
fine  upon,  or  withhold  the  wages  or  any  part 
of  the  wages  of,  an  employ^  eni^gea  at 
weaving,  for  imperfections  tiiat  many  arise 
during  the  process  of  weaving."  The  court 
held  tnat  the  statute  was  unconstitutional 
and  in  doing  so  said :    ^  Article  1  of  the  Dec- 
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laration  of  Righto  of  the  Oonstitutlon  of 
MaasachusctU  enumerates  amoDe  the  natural 
inalienable  riehto  of  men  the  right  of  acquir- 
ing, possessing,  and  protecting  property. 
•  .  .  The  right  to  acquire,  possess  and 
protect  property  includes  the  riffht  to  make 
reasonable  contracts,  which  shall  be  under 
the  protection  of  the  law.  The  manufacture 
of  cloth  is  an  important  industry,  essential 
to  the  welfare  of  the  community.  There  is 
no  reason  why  men  should  not  be  permitted 
to  engage  in  it.  Indeed,  the  statute  before 
us  recognizes  it  as  a  legitimate  business  into 
which  anybody  may  freely  enter.  The  right 
to  employ  weavers,  and  to  make  proper  con- 
tracts with  them,  is,  therefore,  protected  by 
our  constitution ;  and  a  statute  which  forbids 
the  making  of  such  contracts,  or  attempts  to 
nullify  them  or  impair  the  obligation,  vio- 
lates fundamental  principles  of  right  which 
are  expressly  recognized  in  our  constitution. 
If  the  statute  is  held  to  permit  a  manufacturer 
to  hire  weavers  and  agree  to  pay  them  a  cer- 
tain price  per  yard  for  weaving  cloth  with 
proper  skill  ana  care,  it  renders  the  contract 
of  no  effect  when  it  requires  him,  under  a 
penalty,  to  pay  the  contract  price  if  the 
employe  does  his  work  negligently,  and  fails 
to  perform  his  contract ;  for  it  is  an  essential 
element  of  such  a  contract  that  full  payment 
is  to  be  made  only  when  the  contract  is  per- 
formed. If  it  be  held  to  forbid  the  making 
of  such  contracts,  and  to  permit  the  hiring 
of  weavers  only  upon  terms  that  prompt  pay- 
ment shall  be  made  of  the  price  for  good 
work,  however  badly  their  work  mav  be 
done,  and  that  the  remedy  of  the  emplojrer 
for  their  dereliction  shall  be  only  by  suits 
against  them  for  damages,  it  is  an  inter- 
ference with  the  right  to  make  reasonable  and 
proper  contracts  in  conducting  a  legitimate 
business,  which  the  constitution  guarantees 
to  every  one  when  it  declares  that  he  has  a 
natural  inalienable  right  of  acquiring,  pos- 
sessing, and  protecting  property.  Which- 
ever interpretation  be  given  to  this  part  of 
the  act,  we  are  of  opinion  that  it  is  uncon- 
stitutional. " 

In  San  Antonio  d  A.  Pom.  R.  Co,  v.  Wil- 
mm  (Tex.)  19  S.  W.  Rep.  910,  it  appears 
that  the  legislature  of  Texas  passed  an  act 
providing  uat,  in  the  event  a  railroad  com- 
pany shall  refuse  to  pay,  under  certain  cir- 
cumstances, lU  indebtedness  to  an  employ^, 
within  fifteen  days  after  demand  thereof,  it 
shall  be  liable  to  pay  such  employe  20  per 
cent  on  the  amount  due  him  for  dama^res,  in 
addition  to  the  amount  due,  and  that  such 
damages  shall  not  be  less  than  $5  nor  more 
than  $100.  The  supreme  court  of  Texas  held 
the  act  unconstitutional,  and,  amone  other 
things,  said :  **  Article  10,  §  2,  of  the  State 
Constitution  declares  that  all  railroads  are 
public  highways,  and  railroad  companies 
common  carriers;  that  the  legislature  shall 
pass  laws  to  regulate  freight  and  passenger 
tariffs,  to  correct  abuses,  and  prevent  dis- 
crimination and  extortion  in  the  rates  of 
freight  and  passenger  tariffs  on  the  different 
railroads  in  this  state,  and  enforce  the  same 
by  adequate  penalties;  and,  to  the  further 
accomplishment  of  these  objects  and  pur- 
poses, may  provide  and  establish  all  requisite 
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means  and  agencies  invested  with  such 
powers  as  may  be  deemed  adequate  and  ad- 
visable. .  .  .  There  is  no  question  as  to- 
the  scope  of  this  section  of  our  coDBtitution. 
Its  provisions  necessarily  refer  to  and  con- 
template all  injuries  to*  the  public  arising^ 
out  of  a  violation  of  duties  due  by  the  rail- 
way company  to  the  public  as  a  common  car- 
rier. Within  this  broad  field  it  rests  with, 
the  legislature  to  determine  what  are  those 
duties  to  the  public,  and  what  constitute 
abuses  and  injuries,  and  also  what  remedies^ 
are  necessary  to  prevent  them ;  and  to  decide 
whether  the  abuses  shall  be  corrected  through 
statutes  which  declare  the  act  or  acts  to  be  a 
crime  punishable  as  such,  or  whether  the  act 
or  acts  shall  be  corrected  through  a  civil 
action,  with  punitive  damages.  .  .  .  But 
when  we  consider  the  relation  of  railway 
companies  to  their  own  servanto,  both  as  to 
acts  of  employment  and  payment,  we  find  a- 
field  in  which  special  legislation  has  no  right 
ordinarily  to  enter,  and  in  which  railways 
stand  on  the  same  footing  with  all  other  cor- 
porations or  persons,  and  which  cannot  be- 
contemnlated  or  included  within  the  scope- 
of  sectfon  2,  article  10.  .  .  .  We  think, 
the  position  taken  by  appellant  is  correct, 
and  section  2,  article  10,  contemplates  only 
the  public  duties  of  railways,  and  excludi» 
all  right  of  interference  with  the  employment 
or  pay ment  of  their  servants. " 

The  Texas  act,  as  it  appears  from  the  quota- 
tion we  have  made,  was  held  to  be  unconsti- 
tutional because  the  constitution  of  Texa» 
confined  legislation  in  respect  to  railroads  to- 
the  duties  they  owe  to  the  public  as  commorv 
carriers,  and  excludes  all  right  of  interference 
by  the  legislature  with  the  employment  or 
payment  of  their  servants.  Article  10,  §  2, 
of  the  Texas  Constitution,  so  far  as  it  is  set 
out  in  the  last  case  referred  to,  Is  sub- 
stantially incorporated  into  our  constitution^ 
except  there  is  no  provision  in  ours  expressly 
authorizing  the  establishment  of  means  and 
agencies  with  power  to  enforce  it  as  to  rail- 
roads ;  and  it  does  not  appear  in  the  opinion- 
in  that  case  that  there  is  any  power  reserved 
in  Texas  to  the  legislature  to  amend  or  repeal 
charters. 

An  Indiana  statute  "forbade  the  executioi> 
of  contracts  waiving  the  payment  of  wagea 
in  money."  This  statute  was  held  to  be  con- 
stitutional in  Hancock  v.  Taden,  121  Ind.  866, 
6  L.  R  A.  576,  on  the  ground  that  it  ** pro- 
tected and  maintained  the  medium  of  pay- 
ment established  by  the  sovereign  power  of 
the  nation.  ** 

A  statute  of  West  Virginia  prohibited  the 
payment  of  employes  in  paper  redeemable 
otherwise  than  in  lawful  money ;  and  another 
provided  that  coal  should  be  weighed  and 
measured,   before  it  is  screened,  in  a  certain 
way,  and  that  all  coal  paid  for  by  weight 
shall  be  paid  for  according  to  such  weighi  at 
the  price  agreed  on,  and  that  all  coal  paid  for 
by  measure  shall  be  paid  for  according  to 
such  measure  at  the  contract  rate.     The  court, 
in  Peel  Splint  Coal  Co.  v.  State,  86  W.    Va. 
802,  17  L.  R.  A.  885,  held  that  these  statutes 
were  constitutional,  two  judges  dissenting. 
The  court  said  :    "We  base  this  decision  la 
this  case— First,  upon  the  ground  that  the  de- 


See  also  46  L.  R  A.  237. 


S72 


Abkanbab  Supbemb  Coitbt. 


fendant  is  a  corporation  In  the  enjoyment  of 
tiniiAual  and  extraordinary  privileges,  which 
enables  it  and  similar  associations  to  surround 
tliemselves  with  a  vast  retinue  of  laborers, 
who  need  to  be  protected  against  all  fraudu- 
lent or  suspicious  devices  in  the  weighing  of 
«oal  or  in  the  payment  of  labor ;  secondly, 
the  defendant  is  a  licensee,  pursuing  an 
evocation  which  the  state  has  taken  under  its 
general  supervision  for  the  purpose  of  secur- 
ing the  safety  of  emplojis  by  ventilation,  in- 
spection, and  governmental  report,  and  the 
•defendant,  therefore,  must  submit  to  such 
regulations  as  the  sovereign  thinks  conducive 
to  public  health,  public  morals,  or  public 
security." 

Hancock  t.  7aden^  and  Peel  Splint  Goal  Ch. 
T.  Siate^  iupra,  are  against  the  weight  of 
Authority,  but  they  do  not  hold  that  the  legis- 
lature has  the  absolute  power  to  limit  the 
Tiffht  to  contract. 

The  legislature  cannot  regulate  or  restrain 
-the  right  of  individuals  to  contract  by  mak- 
ing it  unlawful  for  them  to  agree  with  each 
•other  that  wages  shall  be  paid  at  any  specified 
time  subsequent  to  the  day  on  which  the  labor 
by  which  they  are  earned  shall  be  completed, 
or  that  the  price  of  property  sold  shall  be 
paid  on  a  day  subsequent  to  the  sale.  Such 
a  contract  as  to  the  time  of  performance  is 
necessarily  harmless,  of  purely  and  ex- 
•clusively  private  concern,  and  cannot  affect 
4iny  one  except  the  parties.  It  is  an  important 
means  used  in  the  acquisition  of  property, 
which  sells  for  more  on  time  than  for  casn. 
Labor  commands  higher  wa^es  when  they  are 
payable  in  the  future  than  ic  does  when  they 
4ire  paid  at  the  time  of  performance.  A  lar^e 
proportion  of  the  business  of  the  world  is 
transacted  on  a  credit.  Nations,  states,  coun- 
ties, towns,  and  persons  contract  debts  pay- 
■able  in  the  future.  Property  is  sold  on  time 
under  executions,  judgments,  and  decrees  of 
•courts.  The  right  of  persons  to  sell  or  labor 
on  a  credit  Is  everywhere  and  by  all  rec- 
ognized as  legitimate,  and  is  protected  by 
the  constitution  in  the  declaration  that  the 
right  to  acquire  and  possess  property  is 
inalienable. 

But  what  is  true  of  persons  is  not  always 
true  of  corporations.  Natural  persons  do  not 
•derive  the  right  to  contract  from  the  legis- 
lature. Corporations  do.  They  possess  only 
those  powers  or  properties  which  the  charters 
of  their  creation  confer  upon  them,  either  ex- 
pressly or  as  incidental  to  their  existence ; 
and  these  may  be  modified  or  diminished  by 
amendment  or  extinguished  by  the  repeal  of 
the  cliArtcrs 

The  Constitution  of  1874  (art.  13.  §  6), 
ordains :  "  Corporations  may  be  formed  under 
general  laws;  which  laws  may,  from  time  to 
time,  be  altered  or  repealed.  "The  general  as- 
sembly shall  have  the  power  to  alter,  revoke 
or  annul  any  charter  of  incorporation  now 
•existing  and  revocable  at  the  adoption  of  this 
constitution,  or  any  that  may  hereafter  be 
oreated,  whenever,  in  their  opinion,  it  may 
be  injurious  to  the  citizens  of  this  state ;  in 
«uch  manner,  however,  that  no  injustice  shall 
be  done  to  the  corporators. "  The  Constitution 
of  1868  declared:  **The  general  assembly 
«ha1l  pass  no  soecfal  act  conferring  corporate 
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powers.  Corporations  may  be  formed  ander 
general  laws ;  but  all  such  laws  may,  from 
time  to  time,  be  altered  or  repealed. "  Under 
these  constitutions  the  general  assembly  has 
enacted  statutes  providing  for  the  organiza- 
tion of  corporations,  and  from  them  Uie  cor- 
porations of  this  state  derive  their  powers, 
subject  to  the  power  of  the  lefislatare  to 
change  them  by  amending  the  laws  under 
which  they  were  organized. 

As  said  by  Mr.  Justice  Miller  In  Grsenteood 
▼.  Union  Freight  B.  Oo,,  105  U.  8.  18,  19,  26 
L.  ed.  961,  964:  **  A  short  reference  to  the 
oriein  of  this  reservation  of  the  right  to  re- 
peal charters  of  corporations  may  be  of  serv- 
ice in  enabling  us  to  decide  upon  its  office  and 
effect  when  called  into  operation  by  the  legis- 
lative exercise  of  the  power. " 

Continuing,  he  saia,  in  the  same  case: 
**  As  early  as  1806,  in  the  case  of  Walee  v. 
Stetson,  2  Mass.  148,  8  Am.  Dec.  89,  the  su- 
preme court  of  that  state  made  the  declaration 
'that  the  rights  legally  vested  in  all  corpora- 
tions cannot  be  controlled  or  destroyed  by  any 
subsequent  statute,  unless  a  power  for  that 
purpose  be  reserved  to  the  legislature  in  the 
act  of  incorporation.  *  In  Dartmouth  College 
Trustees  v.  Woodward,  17  U.  8.  4  Wheat.  518, 
4  L.  ed.  6^9,  decided  in  1819,  this  court  an- 
nounced principles  on  the  subject  of  the 
protection  that  the  charter  of  private  corpora- 
tions were  entitled  to  claim  under  the  clause 
of  the  Federal  Constitution  against  impairing 
the  obligation  of  contracts,  which,  though 
received  at  the  time  with  dissatisfaction,  have 
never  been  overruled  by  this  court.  The  opin- 
ion in  that  case  carried  the  protection  of  the 
constitutional  provision  somewhat  in  advance 
of  what  had  been  decided  in  Fletcher  v.  Peek^ 
10  U.  8.  6  Cranch,  87,  8  L.  ed.  162,  and  the 
preceding  cases,  and  held  that  it  applied  not 
only  to  contracts  between  individuals,  and  to 

f  rants  of  property  made  by  the  state  to  in- 
ividuals  or  to  corporations,  but  that  the 
rights  and  franchises  conferred  upon  private, 
as  distinguished  from  public,  corporations  by 
the  legislative  acts  under  which  their  exist- 
ence was  authorized,  and  a  right  to  exercise 
the  functions  conferred  upon  them  by  the  stat- 
ute were,  when  accepted  by  the  corporators, 
contracts  which  the  st^te  fv>uld  not  impair. 
It  became  obvious  at  once  that  many  acts  of 
incorporation  which  had  been  passed  as  laws 
of  a  public  character,  partaking  in  no  general 
sense  of  a  bargain  between  the  states  and  the 
corporations  which  thev  created,  but  which 
yet  conferred  private  rights,  were  no  longer 
subject  to  amendment,  alteration,  or  repeal, 
except  by  the  consent  of  the  corporate  body, 
and  that  the  general  control  which  the  legis- 
latures creatine  such  bodies  had  previously 
supposed  thev  had  the  right  to  exercise  no 
longer  existea.  It  was,  no  doubt,  with  a  view 
to  suggest  a  method  by  which  the  state  legis- 
latures could  retain  in  a  lar^e  measure  this 
important  power,  without  violating  the  pro- 
vision of  the  Federal  Constitution,  that  Mr. 
Justice  Story,  in  his  concurring  opinion  in  the 
Dartmouth  College  Case,  suggested  that,  when 
the  legislature  was  enacting  a  charter  for  a 
corporation,  a  provision  in  the  statute  reserv- 
ing to  the  legislature  the  right  to  amend  or 
repeal  it  must  be  held  to  be  a  part  of  the 
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<cootrmct  Itself,  and  the  aubseauent  exercise 
of  the  right  would  be  in  accordance  with  the 
cootract,  and  could  not,  therefore,  impair  its 
obligation. " 

In  order  to  avoid  the  consequences  of  the 
rule  laid  down  in  the  Dartmouth  OolUge  Case, 
man  J  states  have  availed  themselves  of  Judge 
Story's  suggestion.  In  chartering  the  Union 
Mining  Company  the  legislature  of  Maryland 
reserv^  the  right  to  amend  or  repeal  its 
charter  at  pleasure.  Afterwards  it  passed  an 
act  (f^ws  1680,  chap.  278)  providing  ''that 
every  corporation  engaged  in  mining  or  man- 
ufacturing, or  operating  a  railroad  in  Alle- 
gany county,  and  employing  ten  or  more 
hands,  shall  pay  its  employes  the  full 
amount  of  their  wages  in  legal  tender  monev 
of  the  United  States,"  and  ''that  every  such 
employ^  shall  be  entitled  to  receive  from  any 
such  corporation  employin^r  him  the  whole 
or  so  much  of  the  wages  earned  by  him  as 
shall  not  have  been  actually  paid  to  him  in 
le^al  tender  money  of  the  United  States, 
wfthout  set- off  or  deduction  of  his  demand 
for  or  in  respect  of  any  account  or  claim 
whatever."  The  Union  Mining  Company 
was  sued  after  the  enactment  of  this  act  by 
SliafTer  and  Munn  for  wages  due  to  its  em- 
ployes. Mr.  Justice  Irving,  in  commenting 
on  this  act,  in  that  case,  said:  '^It  being 
conceded  that  the  le^^islature,  when  it  incor- 
porated tlie  Union  Mining  Company,  reserved 
the  right  to  alter  or  amend  its  charter  at 
pleasure,  there  can  be  no  doubt  that  the  leg- 
islature could  enact  a  law  prohibiting  the 
corporation  from  paying  its  employes  other- 
wise than  in  money,  and  that  it  could  forbid 
the  corporation  from  making  contracts  with 
them  for  payment  in  anything  but  money. 
.  .  .  The  acceptance  by  the  corporation 
of  a  charter  with  the  reservation  of  the  right 
to  alter  and  amend,  made  that  provision  a 
part  of  the  contract,  which,  as  between  the 
legislature  and  it,  as  a  private  corporation, 
it  must  be  understood  to  be.  A  corporation 
has  no  inherent  or  natural  right  like  a  citi- 
zen. It  has  no  rights  but  those  which  are 
expressly  conferred  upon  it,  or  are  neces- 
sarily inferable  from  the  powers  actually 
granted,  or  such  as  may  be  indispensable  to 
the  exercise  of  such  as  are  granted.  A  pri- 
vate corporation  is  only  a  quasi  individual, 
the  pure  creation  of  the  legislative  will,  with 
Just  such  powers  as  are  conferred  expressly 
or  by  necessary  implication,  and  none  others. 
Whatever,  tJierefore,  may  have  been  the  mis- 
diief  intended  to  be  reached  *and  prevented 
hy  this  law  by  restrictions  imposed  on  the 
corporation,  it  was  competent  for  the  legis 
lature  by  this  law,  wnich  operates  as  an 
amendment  of  its  charter,  to  accomplish." 
t^^'afferY.  Union  Mir^,  Oo.  of  Allegany  uounty, 
55  Md.  74. 

A  stitute  of  Rhode  Island  (Rev.  Stat.  chap. 
12o,  ^  14)  provides :  **  All  acts  of  incorpora 
tion  hereafter  granted  may  be  amonded  or  re- 
pealed at  the  will  of  the  general  assembly, 
unless  express  provisions  to  made  therein  to 
tlie  contrary."  The  Brown  &  Sharpe  Manu- 
facturing Company  was  incorporated  by  the 
general  assembly  of  Rhode  Island  for  the 
purpose  of  manufacturing  machinery,  sub 
ject  to  a  chapter  of  which  this  statute  was  a 
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part.  After  the  incorporation  of  it,  the  leg- 
islature passed  an  aci  requiring  corporatioua 
to  pay  weekly  the  employes  engaged  in  its 
business  the  wages  earned  by  them  to  within 
nine  days  of  the  date  of  such  payment,  on- 
less  prevented  by  inevitable  casualty.  In 
State  V.  Broum  d  8,  Mfg,  Co, ,  18  R.  I.  — , 
17  L.  R.  A.  856,  which  was  an  action  for 
tlie  violation  of  this  act,  the  supreme  court 
of  Rhode  Island  held  that  the  act  was  con- 
stitutional, and  that  it  operated  as  an  amend- 
ment to  the  charter  of  the  corporation  sued, 
as  it  was  a  reasonable  exercise  of  the  power 
to  amend. 

In  the  Sinking  Fund  Cases,  99  U.  S.  700, 
25  L.  ed.  496,  "the  (j^uestion  was  whether 
congress  had  the  constitutional  power  to  en- 
act a  law  compelling  the  Union  Pacific  and 
Central  Pacific  Railroad  Companies  to  set 
aside  a  portion  of  their  current  earnings  as  a 
sinking  fund  for  the  purpose  of  meeting  a 
very  large  indebtedness  secured  bv  mortgage 
upon  the  roads,  and  payable  at  a  future  day. 
The  majority  of  the  court  held  that  the  leg* 
islatlon  was  valid  as  an  exercise  of  the  gen- 
eral legislative  powers  of  the  government, 
and  also  because  the  rictht  to  alter  or  amend 
the  charters  of  the  companies  had  been  ex- 
pressly reserved  to  congress." 

In  commenting  on  the  reserved  power  to 
amend  or  repeal  the  charters  of  corporations, 
in  that  case,  Ghitf  Justice  Waits,  in  deliver- 
ing the  opinion  of  the  court,  said:  *'A11 
agree  that  it  cannot  be  used  to  take  away 
property  already  acquired  under  the  opera- 
tion of  the  charter,  or  to  deprive  the  coroora- 
tion  of  the  fruits  actually  reduced  to  posses- 
sion of  contracts  lawfully  made  ,*  but,  as  was 
said  by  this  court,  through  Mr,  Justice  Clif- 
ford, in  MiUer  v.  New  York,  82  U.  S.  15 
Wall.  498,  21  L.  ed.  104,  it  may  safely  be 
affirmed  that  the  reserved  power  may  be  ex- 
ercised, and  to  almost  any  extent,  to  carry 
into  effect  the  original  purposes  of  the  grant, 
or  to  secure  the  due  administration  of  its 
aiffairs,  so  as  to  protect  the  rights  of  stock- 
holders and  creditors,  and  for  the  proper  dis- 
position of  its  assets ;  and  again,  in  Hclyoks 
Waicr  Power  Go.  v.  Lyman,  S  U.  S.  15  Wall. 
519,  21  L.  ed.  189,  '  to  protect  the  rights  of 
the  public  and  of  the  corporators,  or  to  pro- 
mote the  due  administration  of  the  affairs 
of  the  corporation. '  Mr.  Justice  Field,  also 
speaking  for  the  court,  was  even  more  ex- 

§  licit  when,  in  TonUin9on  v.  Jessup,  82  U. 
.  15  Wall.  459,  21  L.  ed.  206,  he  said  th^ 
reservation  affects  the  entire  relation  be 
tween  the  state  and  the  corporation,  and 
places  under  legislative  control  all  rights, 
privileges,  and  immunities  derived  by  its 
charter  directly  from  the  state;  and  again, 
as  late  as  Maine  Cent.  B.  Co.  v.  Maine,  96 
U.  S.  510,  24  L.  ed.  840,  by  (he  reservation 
.  .  .  the  state  retained  Uie  power  to  alter 
it  [charter]  in  all  particulars  constituting 
the  grant  to  the  new  company  formed  under 
it,  of  corporate  rights,  privileges,  and  im- 
munities. Mr.  Justice  Swayne,  in  Shields  v. 
Ohio,  95  U.  S.  824,  24  L.  ed.  859,  says,  by 
way  of  limitation,  the  alterations  must  be 
reasonable.  They  must  be  made  in  good 
faith,  and  be  consistent  with  the  object  and 
scope  of  the  act  of  incorporation.    Sheer  op- 
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piessioD  ftnd  wrong  cannot  be  inflicted  under 
the  guise  of  an  amendment  or  alteration." 
The  rules  as  here  laid  down  are  fully  sub- 
taioed  by  authority. 

In  speaking  of  the  reserved  i>ower  to  amend 
or  repeal  the  charters  of  corporations,  Mr. 
Justice  Gray,  in  delivering  the  opinion  of  the 
court  in  Inland  Fisheries  Gamrs.  t.  Holyoke 
Water  Power  Co.,  104  Mass.  451,  said:  ''It 
is  sufficient  now  to  say  that  it  is  established 
by  adjudications  which  we  cannot  disregard, 
and  the  principles  of  which  we  fully  ap- 

f^rove,  that  it  at  least  reserves  to  the  le^is- 
ature  the  authority  to  make  any  alteration 
or  amendment  in  a  charter  granted  subject  to 
it  that  will  not  defeat  or  substantially^  im- 
pair the  object  of  the  grant,  or  any  rights 
which  have  vested  under  it,  and  that  the  leg- 
islature may  deem  necessary  to  secure  either 
that  object  or  other  public  or  private  rights. 
Under  such  a  clause,  for  instance,  the  legis- 
lature mav  make  the  stockholders  of  an  in- 
corporated bank  liable  for  the  future  debts 
of  the  corporation.  Sherman  v.  Smith,  66  U. 
8.  1  Black,  587,  17  L.  ed.  163 ;  Re  Gibson, 
21  N.  Y.  9.  It  may  vary  the  measure,  and 
thus  enlarge  the  proportion,  of  the  profits 
which  a  mutual  life  insurance  company  is 
required  by  the  terms  uf  its  charter  to  pay 
to  a  charitable  institution.  Massachusetts 
General  Hospital  v.  State  Mut,  L,  Assur.  Co, 
4  Gray,  227.  Bail  road  corporations  may  be 
compelled,  by  general  or  special  laws,  to 
make  changes  in  the  levee,  grade,  and  sur- 
face of  the  roadbed,  new  structures  at  cross- 
ings of  other  railroads  or  of  highways,  or 
station  houses  at  particular  places,  in  a  man- 
ner, and  to  be  enforced  by  forms  of  process, 
different  from  those  provided  for  or  contem- 
plated by  the  original  charter  or  the  general 
law  in  force  when  that  charter  was  granted. 
Boxbury  v.  Boston  &  P.  R.  Corp.  6  Gush.  424 ; 
Fitdtburg  R,  Co,  v.  Grand  Junction  R.  d 
Depot  Go.  4  Allen,  198;  Com,  v.  Eastern  R, 
Co,  108  Mass.  254,  4  Am.  Rep.  555 ;  Albavy 
North&rn  R.  Co,  v.  Brownell,  24  N.  Y.  845, 
overruling  Miller  v.  New  York  d  E.  B,  Co. 
21  Barb.  513." 

In  Spring  VaUey  Water  Works  v.  Schottler, 
110  U.  S.  847,  28  L.  ed.  178,  it  appears  that 
the  constitution  of  the  state  of  California 
**  provided  that  corporations  might  be  formed 
under  general  laws,  and  should  not  be  created 
by  special  act,  except  for  municipal  pur* 
poses;  and  that  all  laws,  general  and  spe- 
cial, passed  pursuant  to  that  provision,  might 
be,  from  time  to  time,  altered  and  repealed. 
A  genera]  law  was  enacted  by  the  legislature 
for  the  formation  of  corporations  for  supply- 
ing cities,  counties,  ana  towns  with  water, 
which  provided  that  the  rates  to  be  charged 
for  water  should  be  fixed  by  a  board  of  com- 
missioners, to  be  appointed  in  part  bv  the 
corporation  and  in  part  by  the  municipal 
authurities.  The  constitution  and  laws  of 
the  state  were  subsequently  changed  so  as  to 
take  away  from  corporations  whiSi  had  been 
organized  and  put  into  operation  under  the 
old  constitution  and  laws  the  power  to  name 
members  of  the  boards  of  commissioners,  and 
•o  as  to  place  in  the  municipal  authorities 
the  sole  power  of  fixing  rates  for  water. "  The 
court  held  that  **  these  changes  violated  no 
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provisions  of  the  Constitution  of  the  Unite(^ 
States. " 

Chief  Justice  Waite,  speaking  for  the  court, 
said:    "The  Spring  Valley  Company  is  att 
artificial  being,  created  by  or  under  the  au- 
thority of  the  legislature  of  California.    The- 
people  of  the  slate,  when  they  first  estab- 
lished their  government,  provided  in  express 
terms  that  corporations,  other  than  for  mu- 
nicipal purposes,  should  not  be  formed  ex- 
cept under  general  laws,  subject  at  all  times- 
to  alteration  or  repeal.     .     .     .In  Cali- 
fornia the  constitution  put  this  reservation 
in  every  charter,  and  consequently  this  com- 
pany was  from  the  moment  of  its  creation- 
subject  to  the  legislative  power  of  altera- 
tion, and,  if  deemed  expedient,  of  absolutcr 
extinguishment  as  a  corporate  body."    See 
State  V.  Brown  dt  S.  Mfg.  Co.  18  R.  I.  — ,  IT 
L.  R.  A.  856. 

It  is  obvious  that  the  legislature  cannot^ 
under  the  power  to  amend,  take  from  corpo- 
rations the' right  to  contract ;  for  it  is  essen- 
tial to  their  existence.     It  can  regulate  it. 
when  the  interests  of  the  public  demand  it, 
but  not  to  such  an  extent  as  to  render  it  in- 
effectual, or  substantially  impair  the  object 
of  incorporation.     The  constitution  of  thi9 
state,  in  reserving  the  power  to  amend  or  re- 
peal, expressly  provides  that  it  may  be  exer- 
cised whenever,  in  the  opinion  of  the  legis- 
lature, the  charter  **may  be  injurious  to  thd^ 
citizens  of  this  state ;  in  such  manner,  how- 
ever, that  no  injustice  shall  be  done  to  th» 
corporators."    Article  12.  §  6. 

Whenever  the  charters  of  railroad  companiear 
become  obstacles  in  the  way  of  the  legisla- 
ture so  regulating  their  rr^ls  as  to  make 
them  subserve  the  public  interest  to  the  full- 
est extent  practicable,  their  charters  are,  inr 
that  respect,  injurious  to  the  citizens  of  the^ 
state,  and  can  be  amended  as  to  defects  ior 
such  manner  as  will  be  just  to  the  corpo- 
rators; for  they  are  organized  for  a  public 
purpose,  and  their  roads  are  declared  by  the- 
constitution  to  be  public  highways,  and  they 
are  made  common  carriers.  They  are  clothed 
with  a  public  trust,  and  in  many  respects  are- 
ex  pressly  subjected  by  the  constitution  to 
the  control  of  the  legislature.  There  is  no 
enterprise  in  which  the  public  is  so  largely 
interested  as  it  is  in  the  successful  and  effi- 
cient operation  of  railroads.  With  the  trust 
with  which  they  are  clothed  is  imposed  the 
duty  to  serve  the  public  as  common  carriers^ 
in  the  most  efficient  manner  practicable.  For 
this  reason  the  legislature  may  impose  on 
them  such  duties  as  may  be  reasonably  cal- 
culated to  secure  such  results.  Being  created 
by  statute,  the  legislature  may  so  change^ 
them  by  amendment  as  to  make  them  subserve- 
the  purposes  for  which  thev  were  created. 
If  the  legislature,  in  its  wisdom,  seeing  that 
their  employes  are  and  will  be  persons  de- 
pendent on  their  labor  for  a  livelihood,  and 
unable  to  work  on  a  credit,  should  find  that 
better  servants  and  service  could  be  secured 
by  the  prompt  payment  of  their  wages  on  the- 
termination  of  their  employment,  and  that 
the  purpose  of  their  creation  would  thereby^ 
be  more  nearly  accomplished,  it  might  re- 
quire them  to  pay  for  the  labor  of  their  em- 
ployes when  the  same  is  fully  performed,  at 
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tbe  end  of  their  emplovment.  If  it  be  true 
that  in  dolni;  so  it  would  interfere  with  con- 
tracts which  are  purely  and  exclusively  pri- 
▼ate,  and  thereby  limit  their  right  to  con- 
tract with  individuals,  it  would  nevertheless, 
under  such  circumstances,  have  the  right  to 
do  so  under  the  reserved  power  to  amend. 

But  we  do  not  mean,  by  holding  as  we  do, 
to  intimate  that  the  legislature  can,  by  way 
of  amendment,  fix  or  limit  the  compensation 
of  the  em  ploy  6s  of  rai  Iroad  companies.  That 
might  seriously  affect  one  of  tbe  principal 
charter  rights  of  tbe  companies,  and  thereby 
substantially  impair  the  object  of  their  in- 
corporation. Such  a  power  would  be  sub- 
versive of  the  right,  and,  when  exercised  to 
its  fullest  extent,  would  leave  to  the  corpora- 
tion tlie  privilege  of  selecting  its  employes 
without  the  right  of  contracting  with  them. 
An  amendment  to  that  extent  would  be  man- 
ifestly unjust  to  the  companies,  and  viola- 
tive of  the  constitution,  which,  while  it 
grants  the  right  to  amend  when,  in  the  opin- 
ion of  the  legislature,  the  charter  is  injurious 
to  the  citizens,  it  limits  the  right  to  do  so 
to  amendments  that  are  just  to  the  corpo- 
rators. The  act  in  question  is  not  subject  to 
that  imputation.  It  is  prospective  in  its 
operation,  and  leaves  to  the  corporations  the 
right  of  making  contracts  with  their  em- 
ployte  on  advantageous  terms. 

Is  the  act  before  us  a  proper  amendment? 
It  provides,  among  other  things,  that  when- 
ever any  corporation  ''engaged  in  the  busi- 
ness of  operating  or  constructing  any  railroad 
or  railroad  bridge"  shall  discharge  with  cause 
any  servant  or  employ^  thereof,  "  the  unpaid 
wages  of  any  such  servant  or  employe,  then 
earned  at  the  contract  rate,  without  abate- 
ment or  deduction,  shall  be  and  become  due 
and  payable  on  the  day  of  such  discharge ;" 
"and  if  the  same  be  not  paid  on  such  day 
then,  as  a  penalty  for  such  nonpayment,  the 
wages  of  such  servant  or  employe  shall  con- 
tinue at  the  same  rate  until  paid."  This 
provision  is  susceptible  of  two  constructions, 
one  of  which  makes  the  act  require  the  cor- 
poration to  pay  the  employ^  all  the  wages 
to  which  he  would  have  been  entitled  had 
he  fully  performed  his  contract  up  to  the 
time  of  his  discharge,  notwithstanding  he 
had  failed  to  do  so  and  had  damaged  the  cor- 
poration thereby.  If  this  be  its  intention, 
it  is  unconstitutional,  because  its  enforce- 
ment might  take  property  from  the  corpora- 
tion w^ithout  due  process  of  law,  for  the  em- 
ploye is  not  entitled  to  the  stipulated  wages 
until  he  has  performed  the  contract.  He 
may  have  damaged  his  employer  by  the  fail- 
ure to  do  so  in  a  sum  larger  than  the  wages 
he  would  have  been  entitled  to  receive  in  the 
event  he  had  complied  with  his  agreement 
To  compel  the  corporation,  in  such  a  case, 
to  pay  any  sum  whatever,  would  be  a  depri- 
yation  of  property  without  due  process  of 
law.  The  same  would  be  equally  true  if  the 
corporation  should  be  compelled  to  pay  full 
wages  when  the  damage  caused  by  the  non- 
performance of  the  contract  does  not  exceed 
them.  Com,  y.  Perry,  155  Mass.  117,  14  L. 
R.  A.  925.  Such  an  amendment  of  the  char- 
ters of  corporations  is  clearly  unjust  to  the 
corporators. 
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The  other  construction  is  more  reasonable* 
It  makes  the  words  **  without  abatement  or 
deduction"  mean  ** without  discount."  The 
legislature  evidently  thought  that  the  em* 
ploy6  might  receive  money  or  property  ia 
the  course  of  his  employment  In  part  pay- 
ment for  his  labor,  and  evidently  intended 
that  the  wages  thus  paid  should  not  be  re- 
paid. A  strict  construction  of  the  words 
**  without  abatement  or  deduction"  would  de- 
prive the  corporation  of  a  credit  for  the 
money  or  property  in  a  settlement  with  its 
employ 6  for  his  services.  Then,  again,  the 
act  reouires  the  corporation  to  pay  only  the. 
unpaid  wages  earned,  at  the  contract  rate, 
at  the  time  of  his  discharge.  Stipulated 
wages  cannot  be  earned  except  by  the  per- 
formance of  the  contract  by  which  the  em- 
ployer agrees  to  pay  them.  Obviously,  then» 
the  act  means  by  the  words  *'witliout  abate- 
ment or  deduction"  that  the  unpaid  wages 
earned  at  the  contract  rate  at  the  time  of  the 
discharge  shall  be  paid  without  discount  on 
account  of  the  payment  thereof  before  the 
time  they  were  payable  according  to  the 
terms  of  the  contract  of  employment.  When 
construed  in  this  manner,  this  provision  of 
the  act  is  constitutional,  and  it  is  our  duty 
to  so  construe  it. 

Tested  by  the  principles  of  law  we  have 
indicated,  the  Act  under  consideration  is  un- 
constitutional so  far  as  it  affects  natural  per- 
sons. As  to  corporations  it  is  a  valid  stat- 
ute. It  does  not  seriously  impair  tlieir  right 
to  contract,  but  leaves  them  to  contract  with 
their  employes  on  profitable  terms. 

So  much  of  the  act  as  is  unconstitutional 
can  be  eliminated,  and  the  remainder  stand. 
StaU  V.  Marth,  87  Ark.  856 :  Little  Boek  S 
Ft.  8.  R,  Co.  V.  Worthen,  46  Ark.  812 ;  State 
v.  Detehamp,  53  Ark.  490 ;  Davie  v.  Gainee^ 
48  Ark.  370,  888. 

After  this  elimination,  so  much  of  the  first 
section  of  the  act  as  remains  in  force  reads 
as  follows  (Act  March  25,  1880)  :  **  Section 
1.  Whenever  any  corporation,  engaged  in  the 
business  of  operating  or  constructing  any 
railroad  or  railroad  bridge,  shall  discharge 
with  or  without  cause,  or  refuse  to  further 
employ,  any  servant' or  employ 6  thereof,  the 
unpaid  wages  of  such  servant  or  employ^ 
then  earned  at  the  contract  rate,  without 
abatement  or  deduction,  shall  be  and  become 
due  and  payable,  on  the  day  of  such  dis- 
charge or  refusal  to  longer  employ ;  and  if 
the  same  be  not  paid  on  such  day  then,  as  a 
penalty  for  such  nonpayment,  the  wages  of 
such  servant  or  employ^  diall  continue  at 
the  same  rate  until  f)aid.  Provided,  such 
wages  shall  not  continue  more  than  sixty 
days,  unless  an  action  therefor  shall  be  com- 
menced witliin  that  time." 

It  cannot  be  truthfully  said  that  so  much 
of  the  act  as  we  find  to  be  in  force  is  uncon- 
stitutional because  it  interferes  with  the 
rights  of  employes  to  make  such  contracts 
with  corporations  as  they  see  fit.  As  said  in 
State  V.  Brawn  4b  8.  Mfg.  Co. ,  18  R.  I.  — , 
17  L.  R.  A.  856:  ''No  inhibition  is  placed 
upon  employes  to  make  such  contracts  as  they 
choose,  with  any  person  or  body,  natural  or 
artificial,  that  is  authorized  to  contract  with 
them.    But  corporations  are  artificial  bodies. 
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and  possess  only  such  powers  as  are  granted 
to  them,  and  natural  persons  dealing  with 
them  have  no  right  to  demand  that  ji^reater 
power  should  be  granted  to  corporations  in 
order  that  they  may  make  other  contracts 
with  such  corporations  than  the  corporations 
are  authorized  to  enter  into." 

The  "act  being  general  and  uniform  in  its 
operation  upon  all  persons  coming  within 
the  class  to  which  it  applies,  it  does  not  (if 
amendments  to  charters  can)  come  within 
that  special  legislation  prohibited  by  the 
constitution ;  for  it  applies  to  and  embraces 
all  persons  '  who  are  or  may  come  into  cer- 
tain situations  and  circumstances,'  and  is 
general  and  uniform ;  not  because  it  operates 
upon  every  person  in  the  state,  for  ft  does 
not,  but  because  every  person  who  is  brought 
within  the  relations  and  circumstances  pro- 
vided for,  is  affected  by  the  law."  Little 
Bock  d  Ft.  8.  E.  Co,  v.  Eannijord,  49  Ark. 
291 ;  MeAunieh  v.  Missimpni  A  M,  B,  Go. 
20  Iowa,  842 ;  Missouri  Pac.  B.  Go.  v.  Maekey, 
127  U.  S.  206,  82  L.  ed.  107 ;  Minneapolis  d 
8t.  L.  B.  Go.  V.  Beckwith,  129  U.  S.  27,  32 
L.  ed.  58« ;  Be  Oberg,  21  Or.  406,  14  L.  R. 
A.  577 ;  Hawthorn  v.  PeopU,  109  111.  811 ; 
Toungblood  v.  Birmingliam  Trust  A  8av.  Go, 
95  Ala.  521,  20  L.  R.  A.  58 ;  Gooley,  Const. 
Lim.  6th  ed.  480,  481. 

This  action  was  brought  before  a  Justice 
of  the  peace  for  the  recovery  of  wages  earned, 
and  the  penalty  or  damages  allowed  by  the 
act  on  account  of  the  nonpayment  thereof 
from  the  time  the  wages  were  due  to  the  day 
of  bringing  the  suit.  The  question  arises, 
Did  theiustice  of  the  peace  have  jurisdic- 
tion? We  have  held  that  a  Justice  of  the 
peace  did  not  have  jurisdiction  in  an  action 
for  the  recovery  of  a  statutory  penalty.  Bal- 
timore d  0.  Teleg.  Go,  v.  Lov^oy,  48  Ark. 
^1.  On  the  other  hand,  the  Jurisdiction  of 
Justices  of  the  peace  in  actions  for  the  recov- 
ery of  punitive  or  exemplary  damages  has 
been  sustained.  The  question,  then,  is.  Is 
the  amount  allowed  to  the  em  ploy  6,  in  ad- 
dition to  the  wages  earned,  a  penalty  or  ex- 
emplary damapres?  The  answer  depends  on 
the  interpretation  of  so  ptiuch  of  the  act  as  is 
in  the  following  words:  "And  if  the  same 
(wages]  be  not  paid  on  such  day  then,  as  a 
penalty  for  such  nonpayment,  the  wages  of 
such  servant  or  emplov§  shall  continue  at  the 
same  rate  until  paid."  According  to  the 
act,  the  wages  earned  become  due  when  the 
employ 6  is  discharged  or  the  employer  re- 
fuses to  longer  employ  him.  The  additional 
amount  is  allowed  on  account  of  the  failure 
to  pay  the  wages  when  due,  and  is  regulated 
according  to  the  length  of  the  delay  of  pay- 
ment. It  is  allowed  for  a  double  purpose, — 
as  a  compensation  for  the  delay,  and  as  a 
punishment  for  the  f ail  ure  to  oay.  It  is  com- 
posed of  all  the  elements  and  serves  all  the 
purposes  of  exemplary  damages.  Day  v. 
Woodworik,  54  U.  8.  18  How.  868,  14  L.  ed. 
181;  Missouri  Pae,  B.  Go.  v.  Humes,  115 
U.  8.  512,  29  L.  ed.  468;  Minneapolis  A  8t. 
L,  B,  Go.  y.  Beekwith,  129  U.  8.  84-86,  82 
L.  ed.  588 ;  Sedgw.  Damages,  6th  ed.  p.  85. 
The  name  given  to  it  by  the  act  cannot  change 
it. 

Our  conclusion  Is,  the  additional  amount 
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is  allowed  as  exemplary  damages,  and  that 
the  justice  of  the  peace  had  jurisdiction  in 
this  action. 

The  judgment  of  the  Gireuit  Gourt  is  t?^ere* 
fore  reversed^  and  judgment  will  be  rendered 
by  this  court  in  favor  of  appellant  against 
appellee  for  $27.90,  and  $8.50  as  exemplary 
damages,  the  amount  sued  for,  and  all  his 
costs. 

Bunn,  Gh.  «7.,  dissenting: 

The  constitutionalitv  of  the  Act  entitled 
**An  Act  to  Provide  for  the  Protection  of 
Servants  and  Employes  of  Railroads,"  ap- 
proved March  25,  1889,  is  called  in  question 
by  the  plea  of  the  appellee  company,  which 
was  sustained  in  the  court  below,  and  the 
appellant  appeals  to  this  court  The  major- 
ity of  the  court  holds  that  the  act  in  question, 
in  so  far  as  it  affects  private  individuals,  is 
unconstitutional,  but  that,  in  so  far  as  it 
affects  corporations,  it  is  constitutional ;  and, 
furthermore,  that  it  is  divisible,  so  that  tho 
unconstitutional  part  may  be  eliminated  and 
the  valid  part  ma^  stand.  The  court  also 
holds  that  the  act  in  fact  does  not  interfere 
with  the  riffht  to  contract,  but  only  affects 
some  of  its  Incidents,  if  I  fully  comprehend 
its  meaning.  From  the  decision  of  the  ma- 
jority of  the  judges  I  feel  constrained  to  dis- 
sent, for  reasons  that  follow. 

Since  the  court,  in  its  well-considered 
opinion,  holds  that  the  act  in  question,  ac- 
cording to  the  weight  of  authority,  cannot 
stand  upon  the  ground  that  it  is  a  legitimate 
expression  of  the  police  or  of  any  of  tne  other 
great  powers  said  to  be  inherent  in  govern- 
ment, I  am  relieved  of  the  necessity  of  dis- 
cussing the  question  involved  from  that 
standpoint,  and  therefore  address  myself  di- 
rectly to  Uie  consideration  of  the  constitu- 
tional provision  subjecting  incorporation 
statutes  to  the  legislative  power  of  alteration 
and  repeal  on  the  one  hand,  and  of  alteration, 
revocation,  and  amendment  of  charters  on  the 
other,  to  be  found  in  section  6,  art.  12,  of 
the  Constitution,  from  which,  and  from 
which  alone,  the  court  derives  the  authority 
to  enact  the  act  in  question  and  similar  acts. 
The  act  is  as  follows:  ''Section  1.  When- 
ever any  railroad  company  or  any  company, 
corporation, or  person  engaged  in  the  business 
of  operating  or  constructing  any  railroad  or 
railroad  bridge,  or  any  contractor  or  subcon- 
tractor engaged  in  the  construction  of  any 
such  road  or  bridge,  shall  discharge,  with 
or  without  cause,  or  refuse  to  further  employ 
any  servant  or  employ^  thereof,  the  unpaid 
wages  of  any  such  servant  or  employe,  then 
earned  at  the  contract  rate,  without  abate- 
ment or  deduction,  shall  be,  and  become  due 
and  payable  on  the  day  of  such  discharge, 
or  refusal  to  longer  employ ;  and  if  the  same 
be  not  paid  on  such  day  then,  as  a  penalty 
for  such  nonpayment,  the  wages  of  such  serv- 
ant or  employe  shall  continue  at  the  same 
rate  until  paid.  Provided,  such  wages  shall 
not  continue  more  than  sixty  days,  unless  an 
action  therefor  shall  be  commenced  within 
Uiat  time.  Sec.  2.  That  no  such  servant  or 
employ 6  who  secretes  or  absents  himself  to 
avoid  payment  to  him  or  refuses  to  receive 
the  same  when  fully  tendered,  shall  be  en- 
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titled  to  any  benefit  under  this  act  for  such 
time  as  he  so  avoids  payment.  Sec.  8.  That 
anj  such  servant  or  employ^  whose  employ- 
ment is  for  a  definite  period  of  time,  ana  who 
is  discharged  without  cause  before  the  ex- 
piration 01  such  time  may,  in  addition  to 
the  penalties  prescribed  by  this  act,  have  an 
action  against  any  such  employer  for  any 
damages  he  may  have  sustained  by  reason  of 
such  wrongful  discbarge,  and  such  action 
may  be  joined  with  an  action  for  unpaid 
wages  and  penalty.  Sec.  4.  That  this  act 
ahall  take  effect  and  be  in  force  from  and 
after  its  passage."  The  constitutional  pro- 
vision referred  to  is  in  these  words,  viz.  : 
**Art.  12,  §  6.  Corporations  may  be  formed 
under  general  laws ;  which  laws  may,  from 
time  to  time,  be  altered  or  repealed.  The 
general  assembly  shall  have  the  power  to 
alter,  revoke,  or  annul  any  charter  of  incor- 
poration now  existing  and  revocable  at  the 
adoption  of  this  constitution,  or  any  that 
may  hereafter  be  created  whenever,  in  their 
opinion,  it  may  be  injurious  to  the  citizens 
of  this  state ;  in  such  manner,  however,  that 
no  injustice  shall  be  done  to  the  corporators. " 
It  is  stated  in  the  opinion  of  the  court  that 
the  act  would  be  treated  as  amendatory  of  our 
incorporation  laws,  and  thus  it  was  thought 
to  give  it  the  effect  of  accomplishing  what 
is  wought  to  be  provided  for  in  the  section 
of  the  constitution  quoted  above.  At  the 
threshold  of  the  discussion,  therefore,  we 
are  confronted  with  a  question  of  the  most 
serious  character.  It  is  this :  Can  this  court 
arbitrarily  treat  one  statute  as  amendatory 
of  another?  That  is  to  say,  Is  it  not  a  legal 
proposition  of  itself  whether  any  statute  is 
amendatory  of  another,  aside  from  the  idea 
of  both  dealing  with  the  same  or  kindred 
subjects?  It  will  be  observed  that  the  act 
in  question  does  not  in  terms  refer  to  any 
other  statute,  and,  this  being  so,  can  any 
other  statute  be  said  to  be  amended  by  it? 
Section  23,  art.  5,  of  the  Constitution  is  in 
these  words,  viz.  :  "No  law  shall  be  re- 
vived, amended,  or  the  provisions  thereof 
extended  or  conferred,  by  reference  to  its 
title  only,  but  so  much  thereof  as  is  revived, 
amended,  extended,  or  conferred  shall  be  re- 
instated and  published  at  lengUi.**  Now, 
if  a  law  referring  to  a  previous  law  by  title 
only  is  not  to  be  considered  as  amendatory 
of  it»  how  much  more  true  is  it  that  a  subse- 
quent law,  which  does  not  refer  even  to  the 
title  of  a  former  law,  is  not  amendatory  of 
the  existing  or  former  law.  The  prohibition 
contained  in  this  section  of  the  constitution 
waa  not  meant  as  an  idle  saying,  a  mere 
flourish  of  high-sounding  words,  but  was 
intended  to  subserve  a  great  purpose, — the 

{protection  of  the  citizen  against  surreptitious 
egialation.  Nor  has  this  court,  or  the  courts 
of  other  states,  treated  this  and  similar  pro- 
Tiflions  as  light  and  meaningless  things. 
Beurd  v.  WiUon,  52  Ark.  290 ;  HwvU  v.  Jef- 
fermm  (Ark. )  14  S.  W.  Rep.  1101 ;  Watkins 
T.  Bureka  Springs,  49  Ark.  181;  Judson  v. 
Bessemer,  87  Ala.  240,  4  L.  R.  A.  742 ;  J^ate 
▼.  ThwUon,  ft8  N.  J.  L.  566 ;  Pitkin  County 
Gomrs.  v.  Aspen  Min,  d  Smelting  Oo,  8  Colo. 
App.  228. 
from  the  decisions  on  the  subject  we  gather 
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this  principle :  that  an  act,  as  an  independent 
law,  may  not  be  objectionable  on  constitu- 
tional grounds,  and  yet,  as  an  amendment 
of  some  existing  law,  it  may  be  invalid. 
The  rule  is  a  reasonable  one,  because  no  law 
should  be  altered  or  amended  without  some* 
thing  appears  in  the  amendatory  act  to  give 
notice  to  the  public  of  a  change  in  tiie  origi- 
nal law,  while,  if  the  new  act  is  intended 
as  an  independent  act,  the  original  act  is  not 
affected,  and  there  is  nothing  to  take  notice 
of.  This,  perhaps,  is  enough  to  say  on  this 
part  of  the  subject. 

The  majority  of  the  court,  treating  the  act 
in  question  as  an  Independent  act,   would 
hold  it  unconstitutional  for  reasons  Assigned 
in  the  opinion,  which  reasons  we  think  sound 
and  incontrovertible.    But  the  majority  of 
the  court,   treating  the  act  in  question  aa 
amendatory  of  our  general  incorporation  laws 
(the  court  does  not  say  which  one,  for  there 
are  two  or  more) ,  holds  it  to  be  constitu- 
tional under  the  power  reserved  to  the  legis- 
lature in  the  last  sentence  (pec.  6,  art.  12,  of 
the  Constitution),  and  I  have  endeavored  to 
show  that  the  act  can  have  no  place  as  an 
amendment,  because  it  docs  not  show  a  com« 
pliance  with  the  constitution  in  the  manner 
of  its  enactment  as  such  amendment.    The 
last  sentence  of  the  sixth  section  of  article  12 
of  the  Constitution  manifestly  refers  to  cor- 
porations created  and  to  be  created  by  spe- 
cial acts  of  the  legislature,  judging  from 
the  words  employed  and  the  context.    Each 
charter  is  then  made  the  subject  of  legislative 
alteration,  revocation,   and  amendment,   in 
case  it  becomes  injurious  to  the  citizens  of 
the  state,  and  provided  it  was  revocable  at' 
the  adoption  or  the  constitution,  if  already 
in  existence.     The  charters  ''hereafter  to  ex- 
ist"   were  doubtless  those  special   charters 
conferred  by  legislation  to  be  expressed  in 
special  acts.    Now,   it  does  not  appear  in 
this  case  what  kind  of  a  corporation  the  ap- 
pellee company  is,  whether  it  was  created 
under  our  general  incorporation  laws  or  by 
special  act  of  the  legislature.    As  a  matter 
of  common  knowledge  it  may  be  assumed, 
however,  that  it  was  created  by  special  act, 
since  it  is  now  forty  or  more  years  since 
it  became  a  matter  of  public  concern,  and 
since  it  had  its  origin  at  a  time  when  there 
was  no  general  incorporation  law   in  this 
state.    I^ere  could,  then,  be  no  grant  of  cor- 
porate powers  for  strictly  private  purposes. 
All  such  were  considered  in  conflict  with 
the  constitutional  prohibition  of  monopolies. 
Strictly  public,    or   municipal,   and  quasi 
public,  such  as  railroad  corporations,  were 
all  that  were  allowable.    The  former  were 
strictly  at  the  will  and  pleasure  of  the  legis- 
lature ;  tiie  latter  were  Uie  result  of  contract 
between  the  state  and  corporators,  and  by 
their  contracts  were  both  state  and  corpora- 
tions to  be  governed.    State  v.    Ourran,  12 
Ark.  821.     Of  this  latter  class,  presumably, 
was  the  appellate  company ;  and  to  show  that 
its  charter  is  the  subject  of  legislative  revoca- 
tion or  amendment  we  must  look  to  the  lan- 
guage of  the  contract, — the  charter, — which 
does  not  appear  in  evidence  in  this  cause. 

Motion  to  modify  judgment  overruled  May 
26,  1894. 


978 


Indiana  Supbeme  Coobt. 


INDIANA  SUPREME  COURT. 


Thomas  A.  FLORER.  County  Treasurer, 

V. 

Elizabeth  R  SHERIDAN,  Admz.,  etc.»  of 
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1.  A  taxpayer's  ne^leet  for  a  series  of 
years  to  place  upon  his  personalty  list 

credits  from  iirhioh  he  is  entitled  to  deduct  debts 
.  will  DOt  prevent  him  from  olaiming  the  deduo- 
tion  when  notifled  to  show  cause  why  he  should 
not  be  compelled  to  pay  taxes  upon  the  credits 
for  those  years  as  delinquent  property. 

£•  Dedacttni^  debts  from  the  gross 
amonnt  of  credits  on  ^rhieh  a  person 
is  required  to  pay  taxes  does  not  ylolate 
a  constitutional  provision  **  for  a  uniform  and 
equal  rate  of  afiseasment  for  taxation/*  and  au- 
thorizing the  legislature  to  **  prescribe  such  reg- 


ulations as  shall  secure  a  just  vaiaation  for  tax- 
atioi)  of  all  property  both  real  and  personal, 
excepting  sucb  only  ...  as  may  be  specially 
exempted  by  law,**  since  the  just  value  of  cred- 
its is  to  be  ascertained  by  subtracting  from  their 
gross  amount  the  bona  fide  indebtedness  of  tha 
taxpayer. 

8«  The  dednetion  of  debts  ft^Mn  credits 
to  be  taxed  is  not  an  exemption  within 
the  meaning  of  constitutional  and  statutory  pro- 
visions as  to  exemptions  from  taxations. 

(February  18. 189U 

APPEAL  by  defendants  from  a  Judgment  of 
the  Superior  Court  for ll'ippecanoe  County 
in  favor  of  plaintiff  in  an  action  broug^ht  to 
enloin  the  collection  of  certain  taxes.  Affirmed, 
Mr.  Sheridan  in  his  lifetime  sold  some  real 
estate  and  gave  ten  years  time  at  interest  for 
the  payments.    Soon  afterward  he  invested  in 


Note.— OofwCittittonaKtv  of  profcition  for  deduction 
of  debts  from  credits  or  other  property. 

The  decision  in  the  above  case,  tliat  the  deduction 
of  debts  from  credits  to  be  taxed  is  not  an  exemp- 
tion within  the  meaning  oC  the  constitutional  pro- 
visions relating  to  exemption  from  taxation,  is  not 
strictly  one  of  first  impression,  but  the  prior  cases 
on  the  subject  are  very  few  and  not  harmoni- 
ous. 

In  Fayette  County  t.  People*s  ft  D.  Bank  (Ohio) 
10  L.  B.  A.  19S,  a  distinction  is  made  between  a  de- 
eduction  of  indebtedness  from  taxable  credits  and 
«a  deduction  from  tangible  property  in  possession, 
sucb  as  money  on  deposit  In  a  bank;  and  the  court, 
while  holding  that  a  deduction  of  the  average 
amount  of  deposits  and  accounts  payable,  exclus- 
ive of  current  deposit  accounts,  from  the  average 
amount  of  notes  and  bills  receivable,  discounted, 
or  purchased  in  the  course  of  business  by  a  backer, 
would  not  be  in  conflict  with  the  constitutional 
provision  for  uniformity  of  taxation,  or  a  require- 
ment for  the  taxation  of  property  of  banks  of 
every  description,  without  deduction,  held  that  the 
same  deduction  from  the  average  amount  of  cash 
and  cash  items  in  possession  would  be  a  violation 
of  the  constitutional  rule  of  uniformity. 

This  decision  reviews,  and  in  a  certain  sense  sup- 
plements, the  prior  decision  in  the  case  of  Ex- 
change Bank  of  Columbus  v.  Hines,  8  Ohio  St.  1,  in 
which  a  statute  allowing  the  deduction  of  liabili- 
ties from  the  amount  of  **  moneys  and  credits**  was 
held  unconstitutional. 

But  in  oonflict  with  the  case  of  Flobbb  v. 
Shxbidah,  and  the  Ohio  case  of  Fayette  County  v. 
People*s  ft  D.  Bank,  supra^  the  supreme  court  of 
South  Dakota,  in  an  advisory  opinion  given  to  the 
governor,  declares  that  a  statute  allowing  a  deduc- 
tion of  an  indebtedness  from  credits  is  in  violation 
of  a  constitutional  prohibition  against  exemptions 
from  taxation.  The  court  expressly  holds  that 
such  a  deduction  of  debts  from  credits  is  an  ex- 
emption contrary  to  the  express  decision  in  Flor- 
XB  V.  Sheridan.  Be  Assessment  ft  Collection  of 
Taxes  (S.  Dak.)  April  10, 1803. 

The  court  further  held  in  the  South  Dakota  case 
that  allowing  a  deduction  of  indebtedness  from 
taxable  personal  property,  without  allowing  the 
tame  deduction  from  taxable  real  property,  was  a 
violation  of  the  constitutional  rule  of  uniformity; 
and  that  the  same  was  true  of  a  provision  allowing 
the  deduction  of  indebtedness  owned  or  held  with* 
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in  the  state,  but  denying  the  deduction  of  indebted* 
ness  held  or  owned  outside  the  state. 

But  this  opinion  of  the  court  in  South  Dakota  ia 
based  largely  on  the  Ohio  case  of  Bxchaoge  Bank 
of  Columbus  V.  Hines,  supra^  which  has  been  ex- 
plaioed  and  limited  by  the  later  case  of  Fayette 
County  V.  People*s  ft  D.  Bank,  with  which  the 
South  Dakota  case  is  in  conflict  as  well  as  with  the 
case  of  Flobsb  v.  Shsbidan. 

The  Oregon  decision  in  Wetmoie  t.  Multnomah 
County,  6  Or.  408,  upheld  a  statute  permitting  the 
deduction  of  indebtedness,  holding  it  not  to  be  un- 
constitutional as  unequal  or  ununifonn.  but  here 
the  deduction  was  allowed  from  the  value  of  aU 
taxable  property  real  as  well  as  personaL 

The  growing  interest  in  methods  of  taxation* 
and  the  increasing  importance  of  establishing  just 
principles  on  the  subject,  make  it  certain  that  tha 
question  here  presented  will  receive  much  greater 
attention  hereafter  than  it  lias  yet  received,  al- 
though statutes  allowing  the  deduction  of  mdebted- 
ness  have  long  been  in  force  in  some  states,  without 
any  question  of  their  validity,  or  at  least  without 
any  contest  thereof  in  the  courts.  Such  is  the  case 
for  instance  In  New  York  state  in  which  a  statute 
from  an  early  period  has  allowed  a  deduction  of 
debts  from  the  value  of  all  taxable  personal  prop- 
erty, 1  Rev.  Stat.  301, 9  9.  But  while  this  statute  has 
been  before  the  courts  as  in  People  v.  Ryan,  88  N.  Y. 
142, 42  Am.  Rep.  £88,  affirming  a  decision  of  the 
general  term  of  the  supreme  court  which  in  turn 
affirmed  that  of  the  special  term  reported  in  10 
Abb.  N.  C.  87,  no  question  of  its  constitutionality 
was  raised.  The  same  is  true  of  the  case  of  People 
V.  Lockport  Board  of  Education,  46  Barb.  588. 
which  held  the  statute  inapplicable  to  moneyed 
corporations.  But  it  should  be  said  there  is  not  in 
New  York  as  in  some  other  states  any  constitutional 
provision  requiring  uniformity  of  taxation  or  re- 
quiring all  property  to  be  taxed. 

The  Indiana  case  of  Flobkb  v.  SmmiDAir  throwa 
ttie  weight  of  authority  in  favor  of  the  constitu- 
tionality of  such  deduction  of  debts  from  credits, 
if,  indeed,  the  weight  of  authority  was  not  already 
on  that  side;  but  the  decisions  are  so  few,  and  tha 
courts  so  much  at  variance,  that  the  question  can- 
not be  regarded  as  entirely  settled. 

In  several  cases  the  deduction  of  debts  has  been 
considered  with  respect  to  the  creation  of  a  dia- 
crunination  against  national  banks;  but  these  cases 
have  no  particular  bearing  on  the  question  beta 
presented.  B.  A.  B. 
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40tbpr  1^1  estate  od  time.  arraDglDg  tbe  pay- 
-ments  to  correspond  with  those  due  him,  the 
remount  of  the  purchase  price  beiDj^in  excess  of 
that  which  had  been  paid  for  his  property. 
-SlDce  his  debts  ezceeaed  his  credits,  tie  as- 
-sumed  that  he  was  not  liable  to  a  personal  tax 
^nd  omitted  to  mention  either  debts  or  credits 
•on  his  lists  for  several  years.  This  omission 
was  subsequently  discovered,  aud  Mr.  Sheri- 
•dan's  administratrix  was  notified  to  show  cause 
-why  the  omitted  credits  should  not  be  taxed  as 
•delinquents  daring  the  years  in  which  they 
were  omitted  from  the  tax  list. 

Further  facts  appear  in  the  opinion. 

Menrs.  Charles  E.  Laket  OeorM  P. 
"Haywood,  and  R.  P.  DaTidson  lor  ap- 
pellants. 

Meun.  John  M.  La  Rue  and  John  D* 
'CKdiifi^ary  for  appellee : 

There  was  no  sufficient  description  of  the 
property  alleged  to  have  been  omitted  either  in 
tbe  paper  given  to  the  auditor  informing  him 
<A  the  matter,  in  his  notices,  or  in  any  of  his 
proceedings. 

Horer  v.  Sh/mMod,  128  Ind.  485. 

The  deductions  were  proper. 

Wa99on  V.  First  Nat,  Batik  cf  Indianapolii, 
107  lod.  206. 

The  taxpayer  may  recoTer  taxes  after  pay- 
tnent  if  tbe  assessor  refuses  to  allow  his  credits. 

Indianapolis  v.  Vajen,  111  Ind.  240;  Rev. 
fitat.  1881,  §S  0832,  6884;  Matter  v.  CampbeU, 
m  Ind.  612. 

The  method  of  deducting  debts  from  credits 
^wasproper. 

WoU  Y.  Thomas,  1  Ind.  App.  232. 

Dallejt  «/.,  delivered  the  opinion  of  the 
•court: 

The  appellee,  as  plaintiif  in  the  court  be- 
low brought  her  action  against  the  appel- 
lants and  Melville  W.  Miller  and  George  P. 
Haywood  to  prevent  the  collection  of  certain 
taxes  by  appellant  Florer,  treasurer  of  Tip- 
pecanoe county.  The  original  complaint  was 
lost,  and  another  substituted.  A  demurrer 
was  filed  to  the  substituted  complaint  by  each 
^fendant  for  want  of  sufficient  facts  to  con- 
stitute a  cause  of  action,  which  was  sustained 
418  to  defendants  Miller  and  Haywood,  and, 
plaintiff  refusing  to  amend  the  complaint. 
Judgment  was  rendered  in  their  favor.  The 
demurrers  of  appellants,  Florer  and  Barnes, 
were  overruled,  to  which  ruline  they  ex- 
cepted, and,  declining  to  answer  further,  the 
<x>urt  rendered  judgment  for  the  plaintiff  on 
the  demurrers  of  Florer  and  Barnes  to  the 
<»mplaint,  perpetually  enjoining  the  collec- 
tion of  the  whole,  or  any  part,  of  said  taxes, 
and  ordering  the  assessment  mentioned  in  the 
-complaint  stricken  from  the  tax  duplicate. 
The  defendants  Florer  and  Barnes  prayed  an 
appeal. 

The  errors  complained  of  arise  upon  the 
ruling  of  the  court  on  the  separate  demurrers 
of  each  defendant.  The  assignment  of  errors 
contains  two  specifications :  First,  the  court 
erred  in  overruling  the  separate  demurrer  of 
Thomas  A.  Florer,  treasurer  of  Tippecanoe 
«onnty,  Ind.,  to  the  substituted  complaint; 
second,  the  court  erred  in  overruling  the  sep- 
arate demurrer  of  Thomas  J.  Barnes,  auditor 
of  Tippeca^ioe  county,  Ind.,  to  the  substi- 


tuted  complaint.  The  complaint,  in  sub* 
stance,  alleges  that  on  the  8th  day  of  Feb- 
ruary, 1890,  the  defendants  Melville  W. 
Miller  and  George  P.  Haywood  filed  in  the 
office  of  said  Barnes,  auditor  of  Tippecanoe 
county,  Ind.,  a  paper  giving  to  said  auditor 
the  information  that  Alexander  L.  Sheridan, 
then  deceased,  was,  during  the  years  1884  to 
1889,  inclusive,  a  citizen  of  the  city  of  La 
Fayette  and  Tippecanoe  county,  and  was  the 
owner  of  certain  property,  subject  to  taxa- 
tion for  said  years,  which  had  not  been  listed 
for  taxation,  and  by  reason  of  which  the 
property  had  been  omitted,  and  no  taxes  paid 
thereon ;  that  said  auditor,  acting  upon  such 
information,  gave  notice  to  the  appellee,  who 
was,  at  the  time  of  filing  the  information, 
the  administratrix  of  decedent's  estate,  that 
he  intended  to  place  said  property  on  the  tax 
duplicate,  and  required  her  to  appear  on  the 
22a  day  of  March,  1890,  and  show  cause,  if 
she  could,  why  such  assessment  should  not 
be  made ;  that,  pursuant  to  said  notice,  ap- 
pellee called  upon  said  auditor  at  his  office, 
and  informed  him  that  decedent,  in  his  life- 
time, had  no  money  loaned,  but  that  for  and 
during  the  years  mentioned  he  did  own  $8,- 
800  of  credits,  but  that  the  same  had  not 
been  listed  by  the  decedent  for  taxation  be- 
cause during  said  time  he  was  in  debt  to 
others  in  excess  of  the  credits  owned  by  him ; 
that  said  auditor,  refusing  to  investigate 
further  as  to  the  truth  of  the  statements  made 
by  said  administratrix,  but  being  advised  as 
to  the  law  by  said  Miller  and  Haywood, 
claimed  that,  as  the  credits  and  debts  were 
not  placed  on  the  schedule  at  the  time  of  the 
assessment  of  the  decedent,  the  deduction 
could  not  then  be  made,  and  the  property 
should  be  placed  on  the  tax  duplicate,  and 
taxed  as  other  property,  and  he  thereupon 
assessed  said  credits,  and  placed  the  amounts 
and  value  on  the  tax  duplicates;  that  after- 
wards, said  duplicates  being  in  the  hands  of 
said  Florer  as  treasurer  of  said  county,  he 
was  about  to  proceed  to  the  collection  of  said 
taxes  out  of  the  property  of  the  decedent,-^ 
and  prays  that  he  be  enjoined  from  so  doing. 
The  complaint  further  avers  that  said  dece- 
dent was  the  owner  of  certain  real  estate  in 
said  county,  and,  inasmuch  as  said  taxes  had 
been  wrongfullv  assessed  and  placed  on  said 
tax  duplicate,  they  were  an  apparent  lien  on 
said  land,  and  a  claim  against  said  estate, 
and  asks  that  they  be  stricken  from  said 
docket.  There  is  also  an  allegation  of  a 
want  of  description  of  the  omitted  property. 
It  will  be  observed  that  this  action  arose 
by  reason  of  the  appellant  Barnes,  as  auditor 
or  Tippecanoe  county,  by  virtue  of  the  au- 
thority given  him  as  such  auditor  by  section 
1,  p.  841,  Acts  1889,  having  assessed  and 
placed  on  the  tax  duplicate  of  said  county  for 
taxes  for  the  years  1884  to  1889,  inclusive, 
certain  credits  described  in  the  complaint,  in 
the  bands  of  the  appellee,  administratrix,  as 
omittc<l  property,  the  same  having  been  left 
out  by  the  decedent  of  the  appellee  for  said 
years,  and  by  reason  of  the  treasurer  of  said 
county  being  about  to  enforce  the  collection 
of  said  taxes.  The  Act  of  March  9,  1889, 
supra,  amending  section  6416,  ReT.  Stat. 
1881,  reads :    "  Whenever  any  county  audltot 
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•hall  discover  or  receive  credible  iDforma- 
tion,  or  if  be  sball  have  reason  to  believe, 
that  anv  real  or  personal  property  has  been 
emitted  in  whole  or  in  part,  in  the  assess- 
ment of  any  year  or  number  of  years,  from  the 
Mseaunent  book  or  from  the  tax  duplicate,  he 
shall  proceed  to  correct  the  tax  duplicate  and 
add  such  property  thereto,  with  the  proper 
valuation,  and  charge  such  property  and  the 
owner  thereof,  with  the  proper  amount  of 
taxes  thereon,  to  enable  him  to  do  which  he 
is  invested  with  all  the  powers  of  assessors 
under  this  act,  but  before  making  such  cor- 
rection or  addition,  if  the  persons  claiming 
to  own  such  property,  or  occupying,  or  in 
possession  thereof  reside  in  the  county  and 
De  not  present,  he  shall  give  such  person  no- 
tice in  writing  of  his  intention  to  add  such 
f property  to  the  tax  duplicate,  describing  it 
n  general  terms,  and  requiring  such  person 
to  appear  before  him,  at  his  office,  at  a  spec- 
ified time  within  five  days  after  giving  such 
notice,  to  show  cause,  if  any,  why  such  prop- 
erty should  not  be  added  to  the  tax  duplicate, 
and  if  the  party  so  notified  do  not  appear,  or 
if  he  appear  and  fail  to  show  any  good  and 
sufficient  cause  why  such  assessment  should 
not  be  made,  the  same  shall  be  made,"  etc. 
There  is  no  doubt  that  under  the  provisions 
of  this  section  the  appellee  had  a  right  to 
show  cause,  if  any  existed,  why  such  credit 
should  not  be  annexed  to  the  tax  duplicate 
to  increase  the  liability  of  the  estate,  unless 
the  clause  in  section  6832,  Rev.  Stat.  1881, 
is  unconstitutional,  which  stipulates  that, 
''in  making  up  the  amount  of  credits  which 
any  person  is  required  to  list,  for  himself  or 
for  any  other  person,  company,  or  corpora- 
tion, he  shall  be  entitled  to  deduct  from  the 
froBS  amount  of  credits  the  amount  of  all 
ona  fide  debts  owing  by  such  person,  com- 
pany, or  corporation  to  any  other  person, 
company,  or  corporation  for  a  consideration 
received."  In  Indianapolis  y.  Fo/^ti,  llllnd. 
248,  this  court  says:  ''There  is  no  contro- 
versy but  that,  under  the  ruling  in  Wasson 
V.  Mrst  If  at.  Bank  of  Indianapolis,  107  Ind. 
806,  the  plaintiff  was  entitled  to  deduct  his 
bona  fide  indebtedness  from  the  value  of  his 
bank  stock,  if  proper  steps  to  that  end  had 
been  taken  before  the  payment  of  the  tax." 
From  the  facts  averred  in  the  complaint,  it 
is  evident  that  whatever  appellee  might  have 
done  by  way  of  nraking  statements  before  the 
auditor  when  she  appeared  before  him  in  re- 
8i>onse  to  notice  to  show  cause,  etc.,  or  in 
whatever  form  she  mi^ht  have  presented  her 
claim  for  deductions,  it  would,  m  any  event, 
have  been  unavailing,  although  she  was  noti- 
fied to  appear  for  that  purpose,  because  it  is 
alleged  that  he  refused  to  allow  deductions. 
The  complaint  shows  that  Miller  and  Hay- 
wood gave  information  to  the  auditor  in  a 
paper,  partly  written  and  party  printed,  that 
the  decedent  in  his  lifetime  had  omitted  to 
list  "moneys  loaned"  and  "credits"  for  the 
time  stated,  but  described  no  item  of  omitted 
property  otherwise  than  as  moneys  loaned 
or  credits,  and  that,  upon  this  information 
bein^  filed,  the  auditor  issued  a  notice  to  the 
appellee  in  which  no  property  was  described 
as  omitted  from  taxation,  except  the  amounts 
of  "moneys  loaned"  and  "credits"  were  giv- 
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en ;  but  to  whom  the  moneys  had  been  loaned 
or  what  the  credits  were  is  not  stated  in  the- 
notice  or  elsewhere.     It  has  been  decided  by 
this  court  in  F%€rer  v.  Shenoood,  128  Ind. 
496,  that  this  description  is  not  sufficient, 
and  we  still  adhere  to  that  opinion.     The 
court  says:    "But  money  loaned  and  credits- 
may,  or  may  not,  be  of  their  face  value,  de- 
pending on  many  contingencies;  and  to  jus- 
tify an  assessment  by  the  auditor  of  property 
of  that  character  he  must  know  of  specific 
loans  and  specific  credits  which  have  been 
omitted,  and  upon  which  valuation  may  be 
placed."    Especially  is  this  principle  found 
to  be  correct  when  we  remember  that  all  tax- 
ation in  this  state  is  upon  values,  and  none 
upon  amounts.     In  WoU  v.   Thomas,  1  Ind. 
App.  282,  the  court  says :    "  Our  concl  usion 
is  that  the  auditor  had  no  right,  under  the 
law  in  force  at  that  time  [from  1888  tp  1888] , 
to  assess  any  property  as  omitted  except 
distinct,   definite,  and  recognizable  articles 
which  had  not  been  listed  and  properly  ap- 
praised by  the  assessor."    In  construing  sec- 
tion 6882,  supra,  concerning  the  rights  of 
taxpayers,  this  court,  in  Matter  v.  Campbell, 
71  Ind.   512,  at  page  517  said:    "We   are 
clearly  of  the  opinion  that,  under  the  assess- 
ment laws  of  this  state,  the  resident  taxpayer 
has  the  right,  in  listing  his  personal  prop- 
erty for  taxation,  to  deduct  from  his  money 
at  interest,  either  within  or  without  the  state. 
and  'all  other  demands,'  together  constitut- 
inir  the  total  amount  of  all  credits  o^ncd 
and  held  by  him,  his  bona  fide  indebtedness, 
and  to  list  or  give  in  the  surplus  or  re- 
mainder only  for  the  purpose  of  taxation.*^ 
If  the  assessor  refuse  to  allow  his  credits,  the 
taxpayer  may  recover  back  the  taxes.     In- 
dianapolis V.   Vajen,  supra.    There  is  an  al- 
legation in  the  complaint  that  there  was  no- 
concealment  from  the  assessor,  and  the  pre- 
sumption is  that  he  did  his  duty.     In  what 
we  say  we  do  not  want  to  be  understood  as 
approving  the  "loose- jointed  and  slipshod" 
method  of  listing  property  adopted  by  the 
decedent,  and  feel  that  the  statute  should  be^ 
strictly  complied  with;  yet,  when  all   the 
sections  of  the  tax  law  are  construed  together, 
we  are  convinced  that  the  right  to  correct  th& 
list  existed  when  the  appellee  appeared  be- 
fore the  auditor,  in  obedience  to  the  notice 
he  gave  her  to  show  cause  why  the  addition 
should  not  be  made. 

But  a  more  potent  question  presents  itself 
for  our  consideration.  The  constitutionality 
of  the  clause  in  section  6882,  supra,  deduct- 
ing debts,  is  assailed  by  the  learned  and  in- 
genious counsel  for  the  appellants  with  much 
vi^or,  although  a  provision  of  this  kind  has 
existed  in  our  tax  laws  for  many  years.  We 
have  looked  diligently,  but  in  vain,  for  a 
single  case  in  which  its  validity  has  ever 
been  questioned  in  this  court.  The  attack  is 
upon  two  grounds :  First,  because  such  pro- 
vision as  to  deductions  violates  the  principlea 
of  fundamental  law  "for  a  uniform  and  equal 
rate  of  assessment  for  taxation  ;"  second,  be- 
cause the  exemptions  which  the  general  as- 
sembly is  authorized  to  make  do  not  include 
the  class  of  property  called  "credits."  Sec- 
tion 1,  article  10,  of  the  Constitution  of  In- 
diana, being  section  198,  Rev.  Stat.  1881,  au- 
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thorizes  the  Iftwmaki^g  power  to  "proTide 
by  Iftw  for  a  uniform  ana  equal  rate  of  as- 
sessment and  taxation, **  and  that  it  ''shall 
prescribe  such  regulations  as  shall  secure  a 
lust  valuation  for  taxation  of  all  property, 
both  real  and  personal,  excepting  such  only, 
for  municipal,  educational,  literary,  scienti- 
fic, religious  or  charitable  purposes,  as  may 
be  specially  exempted  by  law.**  In  support 
of  oounsers  contention  they  urge  that,  when 
the  legislature  enacts  a  law  for  the  assess- 
ment and  taxation  of  property,  it  must  not 
only  have  an  eaual  rate  of  assessment  for  all 
property  for  the  same  particular  purpose, 
but  there  must  also  be  uniformity  as  to  the 
matter  or  species  of  property  taxed ;  that  all 
property  must  be  aflected  alike,  unless  it 
comes  under  the  exceptions  in  the  latter 
clause  of  the  section,  and  there  must  be  no 
inconsistency ;  that,  if  there  is  an  exception 
of  any  property  from  taxation,  this  uniform- 
ity does  not  exist,  unless  the  law  thus  ex- 
emptine  the  property  extends  to  and  includes 
all  of  fiat  kind  or  species  of  property,  and 
that  **  money  at  interest"  is  construed  to  mean 
property  (  Was»on  v.  Fir»t  Nat,  Bank  of  In- 
dianapolis, aupra)  *,  that,  as  moneyed  capital, 
credits  are  of  the  most  valuable  of  property, 
and  therefore  any  law  providing  for  an  ex- 
emption of  such  property  makes  provision  for 
exempting  from  taxation  of  not  only  a  species 
of  property  the  most  valuable,  but  also  of  so 
lar^e  an  amount  that  the  courts  can  judi- 
cially know  that  the  (]^uantity  is  sufficient  to 
form  a  large  and  material  part  of  the  moneyed 
capital  of  the  state ;  that  deductions  are  ex- 
emptions, and  credits  are  property,  and,  as 
they  are  not  taxed,  therefore  credits  are  ex- 
emptions ;  that  the  taxing  power  is  inherent 
in  every  sovereignty,  and  there  can  be  no 
presumption  in  favor  of  its  relinquishment, 
surrender,  or  abandonment;  that  the  whole 
community  is  interested  in  retaining  the 
power  of  taxation  undiminished,  and  for  this 
reason  the  laws  are  strictly  construed  against 
exemptions ;  that  if  it  could  be  conceded  that 
deductions  of  debts  from  credits  were  not 
strictly  exemptions,  but  only  an  equalizine 
of  values,  the  same  result  is  reached  as  though 
the  property  were  excluded ;  that  the  law  of 
deduction  from  any  standpoint  is  unfair,  un- 
equal, unjust,  oppressive,  and  pernicious, 
because  it  increases  the  tax  of  the  poor  man 
who  is  in  debt  for  his  real  or  personal  estate, 
and  not  able  to  own  credits,  and  that  it  is 
the  property,  in  whatever  form  it  may  exist, 
that  the  government  reaches  out  for,  to  make 
it  contribute  for  its  support,  and  not  the  in- 
dividual who  owns  it, — in  other  words,  coun- 
sel assume  that  it  is  the  real  worth  of  the 
property  in  existence,  and  not  the  net  or  real 
worth  of  the  individual,  that  is  made  the 
basis  of  valuation  under  the  fundamental  law 
of  this  state.  There  is  no  more  difficult 
problem  than  that  of  levying  direct  taxes  so 
as  to  make  them  just  and  equitable  in  every 
respect.  If  unequal  and  unjust,  the  burden 
is  r»u]ily  noticed ;  and  one  chief  reason  as- 
signed by  those  who  favor  resorting  to  in- 
direct taxes  is  that  this  method  enables  the 
government,  in  the  language  of  Furgot, 
^to  pluck  the  goose  without  making  it  cry 
out,^  since  those  who  pay  do  not  perceive, 
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or  at  least  do  not  reflect,  that  a  part  of  what 
they  pay  as  a  price  is  really  paid  as  a  tax. 
Our  mode  of  raising  revenue  has  been  to  levy^ 
annual  taxes  on  the  value  of  the  real  and 
personal  property,  with  limited  exceptions. 
This  plan  seems,  at  first  blush,  to  be  just, 
and  in  that  belief  it  has  been  steadily  adhered 
to,   notwithstanding  the  many  and  serious 
difficulties  and  objections  attending  the  taxa- 
tion of   personal   property.     For  instance, 
personalty  cannot  be  assessed  without  in- 

S[uisitorial  process  of  some  kind,  instituted 
or  the  purpose  of  ascertaining  that  which  is 
not  open  to  public  inspection,  and  which- 
many  individuals,  tiirou^h  their  avarice,  ex- 
cept under  the  compulsion  of  such  process, 
would  not  consent  to  disclose.  Statutes  have- 
recognized  the  difficulty,  and  provided  a  list 
to  be  presented  by  the  taxpayer  under  oath, 
leaving  the  person  taxed  to  reduce  the 
amount  by  his  own  oath  if  he  shall  see  fit 
and  be  able  to  do  so.  It  has  been  said  that 
this  is  objectionable,  as  holding  out  a  temp- 
tation to  false  swearing  in  matters  where  a^ 
false  oath  would  be  difficult,  if  not  impos- 
sible, of  detection,  and  that  the  assessment 
of  personalty  creates  constant  incentives  to> 
defraud  the  state  by  concealing  the  knowl- 
edge of  every  kind  which  the  taxpayer  be- 
lieves cannot  be  discovered.  It  is  also* 
claimed  by  many  that  the  taxation  of  per- 
sonal property  is  unjust,  in  that  it  discrim- 
inates against  residents  and  in  favor  of  non- 
residents, and  is  an  inducement  to  citizens  to> 
establifi^  residences  abroad.  It  also  leads  to- 
duplicate  taxation  in  various  ways.  Cooley 
on  Taxation,  on  page  29,  says:  ''To  make 
it  just,  it  is  generally  thought  necessary 
that  the  taxpayers*  debts  should  be  deducted ; 
and  this  complicates  the  difficulty  of  ascer- 
taining what  his  estate  is,  and  leaves  every^ 
man,  in  effect,  to  make  his  own  assessment, 
or  subjects  him  to  the  arbitrary  and  capri- 
cious acts  of  the  assessors."  It  has  alwaya 
been  that,  when  the  law  seeks  to  tax  lands 
and  personalty  with  equality,  the  land  pays 
the  greater  proportion  of  the  tax,  because 
this  can  all  be  reached  and  all  taxed.  Real 
estate  is  open  to  constant  public  observation 
and  inspection,  and  no  frauds  or  evasions  can 
conceal  it  from  view.  Taxes  are  defined  to- 
be  "the  enforced  proportional  contributiona 
of  persons  and  property  levied  by  the  au- 
thority of  the  state  for  the  support  of  the 
government  and  for  all  public  needs.  The 
citizen  and  tiie  property  owner  owes  to  the 
government  the  duty  to  pav  taxes,  and  he  i» 
supposed  to  be  compensated  in  the  protection 
it  affords  to  his  life,  liberty,  and  property.* 
Cooley,  Taxn.  pp.  1,  2.  The  same  author 
says :  **  What  is  aimed  at  is  not  taxes  strictly 
just,  but  such  taxes  as  will  best  subserve  the 
welfare  of  the  political  society.  The  power 
of  taxation  is  not  ludicial.  The  legislature 
must  determine  all  questions  of  state  neces- 
sity, discretiun,  or  policy  involved  in  order- 
ing and  apportioning  a  tax.  The  judicial 
tribunals  have  no  cuncem  with  the  prudence 
or  wisdom  of  legislation  not  inconsistent 
with  organic  law.  Theoretically,  tax  law» 
should  be  framed  with  a  view  to  apportion- 
ing the  burdens  of  government  so  that  each 
person  enjoying  its  protection  shall  be  re^ 
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•quired  to  contribute  as  much  as  his  reason- 
able proportion,  and  no  more.  The  tax  that 
•comes  nearest  to  accomplishing  this  is,  in 
theory,  most  nearly  perfect. "  Cooley,  Taxn. 
124.  ^Perfect  equality  in  the  assessment  of 
taxes  is  unattainable.  Approximation  to  it 
is  all  that  can  be  had.  Under  any  system  of 
government,  however  wisely  and  carefully 
Irumed,  a  disproportionate  share  of  the  pub- 
lic burdens  will  be  thrown  on  certain  kinds 
•of  property,  because  they  are  visible  and 
tangible,  while  others  are  of  a  nature  to 
•elude  vigilance.  It  is  only  where  statutes 
are  passed  which  impose  taxes  on  false  and 
unjust  principles,  or  produce  gross  inequal- 
ity, so  that  they  cannot  be  deemed  in  any 
«ense  proportional  in  their  effect  on  those 
who  are  to  bear  the  public  charges,  that 
•courts  can  interpose,  and  arrest  the  course 
•of  legislation  by  declaring  such  enactments 
Toid.*  Cooley,  Taxn.  127.  Perfect,  equal 
taxation  will  remain  an  unattainable  good 
JM  lonff  as  laws  and  government  and  man  are 
imperfect.  There  are  instances  in  this  state 
where  duplicate  taxes  are  imposed,  or  rather 
double  taxation  of  the  same  property  to  two 
individuals ;  as,  where  the  purchaser  of  prop- 
erty on  credit  is  taxed  on  its  full  value, 
while  the  seller  is  taxed  to  the  same  amount 
•on  the  debt.  In  such  case  the  decisions  are 
uniform  in  holding  that  taxation  is  not  in- 
valid because  of  any  such  unequal  conse- 
•quences.  This  results  from  the  reasoning 
«tated,  that  any  possible  system  of  taxation 
must  inevitably  produce  unequal  and  un- 
just effects  in  individual  instances,  and,  if 
inequality  in  result  must  defeat  the  gen- 
eral law,  then  taxation  becomes  impossible. 
Such  laws  must  be  practical,  and  they  only 
forbid  that  one  party  shall  pay  a  double  tax 
•on  the  same  property.  We  are  aided  but 
little  by  the  decisions  of  other  courts  in  the 
•consideration  of  the  question  presented  by 
appellants,  for  the  reason  that  the  funda- 
niental  law  on  which  the  opinions  are  based 
is  quite  dissimilar.  The  constitution  of  the 
«tate  of  Ohio  provides  that  **laws  shall  be 
passed  taxing  by  a  uniform  rule  all  moneys, 
•credits,  investments  in  bonds,  stock,  Joint- 
stock  companies  or  otherwise,  and  also  all 
real  and  personal  property  according  to  its 
true  yalue  in  money ;  but  burying  grounds, 
•etc. ,  may  be  exempt  by  law  from  taxation.  ^ 
This  provision  renders  it  imperative  that  all 
tlie  property  of  which  exemption  is  not  per- 
mitted by  it  shall  be  taxed,  and  precludes 
■any  other  exemptions  than  those  indicated. 
In  Exchange  Bank  cf  Columbus  v.  Hines,  8 
Ohio  St.  1,  the  court  says :  **  Obligations  for 
the  payment  of  money  are  taxed  by  value, 
and,  if  of  no  value,  are  not  taxable.**  The 
constitution  of  Illinois  differs  from  our  own 
in  that  it  provides  that  the  **  general  assembly 
shall  provide  for  levying  a  tax  by  valuation, 
so  that  every  person  and  corporation  shall 
pay  a  tax  in  proportion  to  his  or  her  prop- 
erty," and  that  **the  corporate  authorities, 
«tc.,  may  be  vested  with  power  to  assess  and 
collect  taxes  for  corporate  purposes,  such 
taxes  to  be  uniform  with  respect  to  persons 
and  property  within  the  jurisdiction  of  the 
body  imposing  the  same."  ** These  provis- 
ions preclude  discrimination  in  favor  of  or 

S3L.R.A. 


against  any  classes  of  property  or  persona 
whatsoever;  they  require  the  taxation  of 
loans  or  any  other  credits,  these  being  prop- 
erty as  much  as  lands  or  cliattels  in  posses- 
sion."  Jack9tmviUe  y.  MeConnd,  Id  111.  188; 
iVpte  V.  WarihingUm,  2)  111.  171.  In  Cali- 
fornia, as  the  constitution  requires  "all  prop- 
erty** to  be  **  taxed  in  proportion  to  its  yalue,* 
it  IS  held  not  competent  to  exempt  solvent 
debts  from  taxation.  People  y.  MeOreery,  84 
Cal.  482 ;  Peo^  y.  Oerke,  85  Oal.  677 :  P^o- 
pie  y.  Black  Diamond  Goal  Min.  Co,  87  Cal. 
54 ;  People  v.  Whartenby,  88  Cal.  461. 

It  was  evidently  the  object  of  the  conyen- 
tion,  in  the  adoption  of  section  1,  article  10, 
sujfra,  and  other  provisions  of  the  Constitu- 
tion of  this  state,  to  devise  a  system  for  tha 
assessment  and  levy  of  taxes  that  would  dis- 
tribute these  burdens  among  those  liable  to 
them  upon  principles  of  uniformity,  equal- 
ity, and  justice;  and  to  secure  this  object 
the  general  assembly  is  required  to  **  pre- 
scribe such  rules  and  regulations  as  sliall 
secure  a  Just  valuation  for  taxation  of  all 
property,  both  real  and  personal,  excepting," 
etc.  The  legislature  had  a  right,  under  its 
provisions,  to  equalize  these  burdens  by  a 
regulation  which  would  tend  to  secure  a  just 
valuation.  The  plan  adopted  was  to  ascer- 
tain the  just  value  of  the  credits  after  de- 
ducting the  indebtedness.  Credits  are,  bj 
the  constitution,  property,  and  as  such  are 
to  be  taxed.  Their  just  yalue  is  to  be  as- 
certained by  subtracting  the  bona  fide  indebt- 
edness from  the  gross  amount  of  the  notes, 
accounts,  and  other  choses  in  action,  and  the 
balance  Is  to  be  returned  as  belonging  to 
the  individual.  Surely,  the  difference  thus 
found  is  the  precise  amount  and  just  value 
of  the  credits  of  the  party  in  the  legal  and 
proper  sense  of  the  term.  .  Section  1,  article 
10,  supra,  does  not  say  the  gross  amount  of 
all  notes,  accounts,  and  other  choses  in  ac- 
tion shall  be  taxed,  and  we  cannot  so  con- 
strue It  without  perverting  Its  language  and 
obvious  meaning.  Consider  for  a  moment  its 
practical  operation  under  such  a  construction. 
A.  has  an  account  against  B.  for  $1,000, 
or  a  debt  against  him  for  a  like  amount, 
evidenced  by  a  promissory  note.  B.  holds 
an  account  or  promissory  note  evidencing  a 
bona  fide  indebtedness  airainst  A.  for  the 
same  amount  of  money.  Equity,  except 
where  one  of  the  parties  is  insolvent,  treats 
these  claims  as  compensating  each  other. 
Neither  owes  nor  could  recover  in  an  action 
against  the  other;  and  yet,  if  appellants* 
theory  is  right,  $2,000  must  be  placed  upon 
the  tax  duplicate  because  the  holders  never 
met  and  settled  or  surrendered  their  claims. 
In  such  case,  each  is  a  chose  in  action  held 
by  the  party  to  whom  it  belongs,  and  must, 
under  the  contention  of  counsel,  be  returned 
to  the  assessor;  and  yet  it  is  obvious  tkiat 
neither,  as  against  the  other,  has  a  penny  of 
credit,  either  in  money  or  just  value.  If  the 
owner  is  taxed  upon  such  credit,  it  is  upon 
fiction.  The  tax  dupl  icate  in  this  way  would 
be  increased,  but  not  from  property  of  value 
in  the  state.  We  think  the  constitution  re- 
quires that  property,  wealth,  substantial 
values,  shall  be  taxed,  but  not  imaginary 
yalues.    As  against  an  insolyent  maker,  tbe 
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true  yalue  In  money  of  the  credit  can  only 
be  taxed;  and  so  it  is  where  a  man  has  both 
<:redits  and  debts,  if  there  is  no  balance,  there 
is  no  sum  of  money  due,  however  large  the 
Items  of  account  upon  each  side  may  be. 
The  items  of  credit  upon  the  one  side  are  of 
so  value  as  far  as  they  are  balanced  by  the 
<lebt8  upon  the  other  side.  If  the  balance  is 
in  favor  of  one  creditor,  this  is  the  exact  sum 
•of  money  due  him  as  against  all  others,  and 
it  is  the  true  value  of  his  credits.  Deduc- 
tions and  exemptions  are  two  separate  and 
•distinct  things,  having  no  connection.  A 
deduction  is  the  taking  of  the  subtrahend 
from  the  minuend ;  it  is  a  subtraction.  Ex- 
emption is  an  immunity  or  privilege ;  it  is 
freedom  from  a  charge  or  burden  to  which 
others  are  subject,    we  think  the  court  did 


not  err  in  overruling  the  demurrers  of  the 
defendants  Florer  and  Barnes  to  the  com- 
plaint. 
The  judgment  of  the  eonrt  belofn  is  affirmed. 

Howardt  Oh.  J, ,  dissenting : 

I  am  constrained  to  withhold  my  concur- 
rence in  so  much  of  the  foregoing  opinion  as 
holds  that  the  constitution  permits  the  enact- 
ment of  a  law  which  authorizes  the  deduction 
of  debits  from  credits  in  the  giving  in  of 
choses  in  action  for  taxation,  f  am  of  opin- 
ion that  all  the  property  of  the  state,  includ- 
io^  all  credits,  and  save  only  such  property 
as  IS  expressly  exempted  by  the  constitution, 
should  be  subject  to  equal  and  uniform  tax- 
ation. 
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M.  A  railroad  oomiMUiy  la  bound  to  nse 
ordinary  earo  and  prudence  In  giving 
statutory  aig^nals  of  the  approach  of  its 
trains  to  wards  a  station  and  orowinir«  and  In  pass- 
ing  ttacm,  or  wherever,  at  any  given  point,  suoh 
Bicrnals  are  allowed  or  required  to  be  given:  and 
negUgetnoe  in  the  exercise  of  Its  light  and  duty 
in  this  respect  is  actionable  neffligenoe. 

S.  The  court  will  take  judicial  cogni- 
sance that  the  blowing  of  a  whistle  is 
one  of  the  signals  used  in  operatinir  and 
running  a  railway  train,  and  that  it  is  authorized 
and  required  in  approaching  stations  and  cross- 
ings, and  in  passing  them;  yet,  if  it  be  done  neg- 
ligently.  wantonly,  or  maliciously,  such  negli- 
gence, wantonness,  or  maliciousness  is  actionable 
tt  injury  results  therefrom. 

{MagU  and  Van  Syekel,  JJ.,  disaerUJi 
(January  18, 1894;.) 

ERROR  to  the  Supreme  Court  to  review  a 
judgment  in  favor  of  defendant  in  an  ac- 
tion brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  de- 
fendant* 8  negligence.    Bet>ersed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  W.  Wescott  for  plaintiff  in 
■error. 

Mr.  Samuel  H.  Qrey  for  defendant  in 
■error. 

•Headnotes  by  LiPPzzrooTT,  J, 


liippincott.  c/1,  delivered  the  oplnioa  of 
the  court : 

The  plaintiff  below,  who  is  also  the  plain- 
tiff in  error,  sued  the  Camden  &  Atlantic 
Railroad  Company  to  recover  damat^es  for 
personal  injuries.  The  evidence  on  the  part 
of  the  plaintiff  shows  that  the  accident  out 
of  which  the  injuries  to  the  plaintiff  arose 
occurred  at  Berlin,  in  the  county  of  Camden, 
on  March  28,  1891,  about  5  o'clock  in  the 
afternoon.  The  plaintiff  was,  with  a  horse 
and  wagon,  engaged  near  the  station  at  Ber- 
lin in  unloading  manure  from  a  freight  car 
of  the  defendants  on  a  side  track,  and  carting 
the  same  to  a  field  not  far  away.  On  one  or 
these  trips  he  had  loaded  the  wagon  with 
manure,  and  had  gotten  off  the  car  to  drive 
awav  with  his  load  to  the  field,  when  his  at- 
tention was  called  to  the  fact  of  an  approach- 
ing train  on  its  way  from  Philadelphia  to 
Atlantic  City.  The  load  on  the  wa^on  was 
nearly  a  ton  in  weight,  and  his  horse  was  a 
young  and  spirited  animal,  but  one  which, 
to.  a  considerable  extent,  by  the  evidence, 
had  been  accustomed  to  cars,  and  not  ordi- 
narily scared  by  them.  He  was,  with  his 
horse  and  wagon,  about  seventy-five  yards 
away  from  the  main  tracks,  near  a  siding 
upon  which  the  freight  cars  holding  the 
manure  were  standing,  which  siding  ran 
nearly  parallel  with  the  main  track  on  which 
the  passenger  train  was  approaching,  and  the 
roadway  or  other  way  upon  which  he  was  to 
drive  with  his  load  ran  about  parallel  with 
these  tracks,  and  in  the  same  direction  in 
which  the  train  was  going.  The  evidence 
shows  that  from  this  point  he  could  not  be 
seen  by  the  engineer  of  an  approaching  train 
until  the  train  came  nearly  or  about  opposite 


Note.— The  principle  on  which  a  person  may  be 
lield  liable  for  injuries  to  another  caused  by  the 
performance  of  an  act  which  is  In  itself  lawful  is 
liere  emphasised  by  holding  that  suoh  liability  may 
-ariM  from  the  performance  of  an  act  which  the 
law  compelled  the  party  to  perform.  The  demaion 
is  not  a  novel  one  but  we  believe  it  presents  the 
matter  more  clearly  and  strongly  than  any  other 
'Case  has  done,  and  the  correctness  of  the  principle 
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declared  can  hardly  be  questioned  although  there 
must  remain  in  most  cases  a  difficult  question  of 
fact  as  to  the  existence  of  negligence  in  the  giving 
of  such  a  signal. 

For  the  giving  of  statutory  signals  as  the  measure 
of  trainmen's  duty  at  a  railroad  crossing,  see  note 
to  Kew  York,  L.  K  &  W.  B.  Ck}.  v.  Leamon  (N.  J.> 
I5L.R.A.4M. 


See  also  23  L.  R.  A.  504 ;  38  L.  R.  A.  236 ;  40  L.  R.  A.  420. 
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to  the  point  where  he  was  engaged.  When 
the  plaintiff's  attention  was  called  to  an  ap- 
proaching train  he  took  hold  of  the  head  of 
nis  horse,  and  was  in  the  act  of  leading  him 
along  this  roadway  in  which  he  was  to  go  on 
bis  way  to  the  field,  and,  while  doine  this, 
the  train,  which  was  somewhat  behind  time, 
came  along  and  passed  the  station  at  a  high 
rate  of  speed.  The  evidence  on  the  part  of 
the  plaintiff  does  not  show  that  the  whistle 
blew,  or  the  bell  rang,  before  this  point  was 
reached.  The  evidence  on  the  part  of  plain- 
tiff, in  substance,  shows  that  as  the  train 
came  to  this  point  the  engineer  leaned  out  of 
the  cab  window,  looked  at  the  plaintiff  hold- 
ing his  horse  bv  the  head,  and  then  suddenly 
reached  up  and  opened  the  valve,  and  blew 
a  loud,  shrill  whistle,  which  so  frightened 
the  horse  that  it  became  entirely  unmanage- 
able, and  the  plaintiff,  in  his  efforts  to  con- 
trol it  and  prevent  it  from  running;  away, 
was  very  seriously  injured.  The  situation, 
by  the  evidence,  appeared  to  be  that  there  is 
an  east-bound  and  a  west -bound  main  track 
passing  this  station.  The  station  faces  the 
north,  and  the  main  tracks  are  in  front  of  the 
station.  Some  short  distance  west  of  the  sta- 
tion, Taunton  avenue,  a  public  highway, 
crosses  the  tracks  at  right  angles.  Immedi- 
ately at  the  station,  Jackson  street,  a  public 
highway,  crosses  the  tracks  at  right  angles. 
About  one  hundred  yards  east  of  the  station 
there  is  also  another  crossing,  called  **  Bish- 
op's Crossing,"  also  a  highway;  and  still 
further  east,  nearly  a  half  mile  away,  there 
is  another  crossing,  called  ** Bishop's  Road.** 
Back  of  the  station,  on  the  south  side,  nearly 
seventy -five  yards  away,  was  the  side  track 
on  which  the  carload  of  manure  was  stand- 
ing, from  which  the  defendant  was  loading 
his  wa^on.  The  side  track  was  nearly  par- 
allel with  the  main  track,  deflecting  a  little 
to  the  south. 

Upon  the  manner  in  which  the  whistle  was 
blown,  the  plaintiff  testifies  that,  when  his 
wagon  was  loaded,  he  got  off  the  car  on  the 
ground,  and  took  the  horse  by  the  head,  and 
started  out  away  from  the  car  to  go  to  t^e 
field  with  his  load,  when  his  attention  was 
called  to  the  approaching  train ;  that  the 
Jackson  street  crossing  is  at  the  end  of  the 
station.  This  was  the  point  opposite  which 
the  plaintiff  was  holding  his  horse ;  and  he 
says:  **!  didn't  think  oi  them  blowing  the 
whistle  there,  because  he  was  just  beyond  the 
crossing  when  he  blowed  the  whistle,  and  he 
was  looking  with  his  head  out  of  the  cab  win- 
dow, and  saw  me,  and  he  was  smiling ;  and 
he  just  reached  up  and  pulled  his  whistle, 
as  1  call  it,  'wide  open,'  and  the  instant  he 
done  that  she  jumped."  In  another  place  in 
his  evidence  he  says :  **  As  soon  as  he  saw  me 
he  reached  right  up  and  pulled  the  whistle," 
and  that  he  never  heard  a  shriller  whistle  in 
his  life ;  that  it  was  **  a  great  deal  louder  than 
the  usual  whistle,  and  that  it  was  so  blown 
for  two  hundred  yards ;"  and  he  further  says, 
so  far  as  his  hearing  was  concerned,  the 
whistle  did  not  blow  until  the  train  was 
just  beyond  the  crossing  at  Jackson  street, 
opposite  the  point  where  the  plaintiff  was 
with  his  horse  and  wa^on,  and  that  the 
whistle  has  never  since  been  blown  at  this 
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point ;  and  that,  at  the  time  it  was  blown  ii» 
this  manner,  there  was  nothing  on  the  track 
ahead  to  provoke  such  a  whistle.  It  may  be 
well  said  that  there  exists,  if  this  evidence- 
be  true,  a  question  whether  there  was  not 
only  negligence,  but  wantonness,  on  the  part 
of  the  engineer  in  blowing  this  whistle  as- 
he  did.  Mr.  Minnard,  a  witness,  who  lives 
opposite,  and  about  seventy  feet  from,  tli& 
station  a  little  beyond  the  easterly  end,  tes- 
tifies that  he  was  oack  of  his  house  when  be 
first  heard  the  locomotive  whistle  and  that 
it  sounded  like  a  cattle  call,  and  he  supposed 
it  was  such,  and  started  around  the  end  of 
his  house,  when  his  wife  met  him,  and  told 
him  that  a  horse  was  running  away ;  that 
there  was  no  way  of  measuring  the  sound  of 
the  whistle,  but  that  it  was  a  cattle  call, — a. 
loud  shrill  whistle ;  that  it  was  a  ereat  many 
times  louder  than  the  ordinary  blow  on  ap- 
proaching a  station,  or  what  they  used  to 
blow  on  approaching.  He  thought  somebody 
was  on  the  track,  and  he  started,  supposing^ 
some  one  was  on  the  track.  The  train  was 
running  at  such  rate  of  speed  that,  before  he 
got  around  his  house,  it  was  a  mile  and  a 
half  away.  He  then  describes  the  efforts  of 
the  plaintiff  to  control  the  horse,  and  that  he 
would  not  have  attempted  its  control  for  all 
the  horses  in  the  county.  Harry  Bcckly,  an- 
other witness,  whose  attention  was  called  to 
the  matter  when  the  horse  started,  and  while- 
he  had  no  occasion  before  that  time  to  note 
tJie  particulars,  testifies  that  he  saw  a  man 
have  his  head  out  of  the  cab  window,  and 
that  he  blew  the  whistle.  He  described  it 
as  being  loader  than  usual,  but  otherwise  took, 
no  note  of  it  except  that  the  whistle  did  not 
blow  till  the  engine  was  opposite  the  house 
of  Mr.  Minnard.  Arthur  W.  Robinson,  a> 
witness,  was  unloading  a  freight  car  next  to 
the  car  from  which  the  plaintiff  was  unload- 
ing: desciibed  the  whistle  as  ''a  long,  loud 
blow;"  that  ''it  was  an  uncommonly  loud 
blow,-^loud  and  long;"  and  that  he  never 
heard  a  train  blow  in  that  place  before. 
This  witness  states  that  he  heard  no  whistle 
blow  upon  the  approach  of  this  train  towards 
the  station  and  crossings  there.  William 
Boardly,  a  witness,  described  the  whistle  aa 
a  ''real  loud  blow;"  that  it  was  a  quick, 
loud  blow, — louder  that  he  had  heard  before ; 
that  when  the  whistle  ''bursted  out,"  as  he 
describes  it,  he  looked  up,  and  saw  a  man 
hold  of  the  whistle,  with  his  head  out  of 
the  cab  window ;  that  he  was  looking  to- 
wards the  plaintiff,  and  that  he  looked  as  if  he 
was  laughing.  Harry  Bittle  swears  that  the 
whistle  nas  not  blown  at  this  place  since. 

There  is  much  other  evidence  on  the  part 
of  the  plaintiff  as  to  the  situation  of  the 
crossings, — ^the  number  of  them,  and  the  dis- 
tance apart, — the  location  of  the  main  tracks, 
and  the  side  track  upon  which  the  freight 
car  stood.  There  is  some  evidence  to  show- 
that  the  engineer,  on  approaching  this  sta- 
tion, could  not  see  the  plaintiff  in  the  posi- 
tion  in  which  he  was  with  his  horse  and  wag- 
on, but  at  the  point  where  the  witnesses  iden- 
tify this  unusual  blowing  of  the  whistle  there 
appears  to  have  been  no  difficulty  in  thi» 
respect.  The  plaintiff,  with  his  horse  and 
wagon,  was  in  plain  view  of  the  engineer^ 
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<cr  other  perBon  in  the  cab,  looking  from  the 
•cab  window.  At  the  close  of  the  evidence 
the  defendant  moved  a  nonsuit,  which  was 
granted  on  three  grounds:  First,  that  the 
blowing  of  this  whistle  at  this  place  where 
it  was  blown  was  not  an  unlawful  act  of  the 
^defendant,  in  view  of  statutory  authority  in 
this  respect,  and  that  the  oompanv  was  au- 
thorized to  blow  the  whistle  in  this  place ; 
■and,  secondly,  that  there  was  nothing  pecu- 
liar about  the  blowing  of  the  whistle  which 
made  it  unlawful,  or  constituted  the  manner 
of  its  blowing  actionable  negligence;  that 
the  only  question  raised  upon  this  point  was 
whether  the  whistle  blown  was  the  one  ordi- 
narily to  be  blown  at  this  crossing  or  place, 
or  whether  it  had  an  audibility  which  to  one 
witness  created  the  idea  that  there  was  some- 
thing on  the  track  ahead  of  the  train,  and 
whether  the  distinction  between  those  two 
•degrees  of  whistling  constituted  actionable 
negligence.  The  trial  court  held  that  these 
were  questions  of  law,  and  to  be  determined 
\ij  the  court,  and  they  were  determined  in 
favor  of  the  defendant.  Besides  these  two 
points,  the  further  finding  of  the  court  was 
that,  even  if  the  engineer  was  neirligent,  still 
there  existed  contributory  negligence  on  the 

fiart  of  the  plaintiff ;  that,  if  there  was  neg- 
igence  on  the  part  of  the  engineer,  still  that 
negligence  was  shared  by  the  plaintiff,  in 
that  ue  engineer  saw  all  that  could  be  seen. 
•And  saw  nothing  more  than  the  plaintiff  knew 
himself;  or,  in  other  words,  he  saw  a  man 
who  thought  he  had  his  horse  under  manage- 
ment, leading  tlie  horse  in  a  manner  which 
-cirdinarily  does  give  a  man  such  control.  So 
that  if  there  was  a  mistake  in  judgment — if 
there  was  negligence  in  the  judgment — on 
Xhe  part  of  the  engineer,  it  was  negligence 
which  was  fully  shared  by  the  plaintiff.  If, 
therefore,  there  was  negligence,  the  negli- 
gence of  the  engineer  and  the  plaintiff  was 
Identical.  Both  thoueht,  and  had  a  right 
to  think,  the  same  thing,  except  that  the 
plaintiff  knew  what  he  was  thinking  about, 
■and  the  engineer  could  not  know  what  the 
plaintiff  thought ;  and  that  it  was  a  case  in 
which,  whatever  the  negligence  of  the  en- 
gineer, he  borrowed  it  from  the  plaintiff, 
and  he  was  no  more  nor  less  negligent  than 
the  plaintiff,  and  their  negligence  resulted 
from  precisely  the  same  failure  to  foresee  ex- 
4ictly  what  the  horse  would  do  under  such 
blowing  as  the  whistle  might  give  at  that 
place,  and  under  the  circumstances.  Upon 
these  grounds  the  trial  justice  at  the  circuit 
nonsuited  the  plaintiff. 

Upon  a  review  of  this  case,  the  conclusion 
is  that,  under  the  statute  authorizing  the 
points  and  distances  at  and  for  which  either 
a  whistle  shall  be  blown  or  a  bell  rung,  the 
•defendant  had  the  right  to  blow  this  whistle 
at  this  point.  The  statutory  signal  was  re- 
quired here,  and  by  force  of  the  statute,  con- 
sidering the  proximity  of  these  crossings  to 
•each  other,  it  became  the  duty  of  the  defend- 
ant to  ring  the  bell  or  blow  the  whistle,  and 
-continue  to  do  so  until  the  engine  had  crossed 
the  first  three  streets  or  highways  named,  and 
their  duty  was  performed  when  either  the 
whistle  was  so  blown  or  the  bell  so  rung; 
4ind  such  duty,  if  properly  performed,  could 
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not  be  made  the  source  of  complaint,  what- 
ever might  be  the  results ;  but  to  fully  com- 
ply with  such  statutory  duty,  and  free  itself 
from  fault,  the  defendant  was  compelled  to 
commence  the  blowing  of  such  whistle  at  the 
point  provided  by  the  statute,  and  continue 
it  over  the  space  provided.  Now,  there  is 
evidence  here  on  the  part  of  the  plaintiff— 
and  considerable  of  it,  too— that  neither  the 
bell  was  heard  to  ring,  nor  the  whistle  to 
blow,  until  the  point  of  accident  was  reached. 
If  this  be  true,  the  defendant  did  not  comply 
with  the  statutory  requirements  as  to  warn- 
ing signals  in  approaching  these  crossings, 
and  it  is  difiScult  to  perceive  why  this  ele- 
ment of  negligence  in  this  case  should  not 
have  been  submitted  to  the  jurjr.  Revision, 
p.  910,  §  6.  The  plaintiff  in  this  case,  under 
the  circumstances  in  which  he  was  placed, 
might  perhaps  be  well  entitled  to  this  warn- 
ing, yew  lark,  L.  E.  d  W.  B.  Go,  v.  Lea- 
man,  54  N.  J.  L.  202,  15  L.  R.  A.  426. 
Then,  again,  if  no  whistle  was  blown  until 
Jackson  street  crossing  was  reached,  as  ap- 
pears by  some  of  the  evidence,  and  then  there 
was  a  sudden  call,  no  previous  warning  be- 
ing given,  the  question  arises  whether  also 
this  fact,  so  far  as  it  affects  the  plaintiff, 
should  not  have  been  submitted  to  the  jury, 
upon  the  inquiry  as  to  the  existence  of  neg- 
ligence of  the  defendant  in  the  performance 
of  its  duty  to  the  plaintiff.  But  these  con- 
siderations do  not  appear  to  have  entered  into 
the  holding  of  the  trial  justice  upon  the  mo- 
tion to  nonsuit,  and  are  not  deemed  neceasary 
to  be  discussed  in  this  review. 

Thus,  while  the  legal  right  to  blow  the 
whistle  at  this  point  may  be  conceded,  yet 
it  does  not  by  any  means  follow  that  this 
right  could  be  exercised  in  a  negligent,  heed- 
less, or  wanton  manner  by  the  servants  of 
the  defendant,  resulting  in  an  injury  to  the 
plaintiff ;  and  this,  as  the  case  is  presented, 
appears  to  be  the  difficulty.  The  question 
here  is  whether  this  whistle  was  so  negli- 
gently, needlessly,  or  wantonly  blown  as  to 
have  caused  this  injury  to  the  plaintiff. 
Abstractly,  this  question,  in  any  given  case 
where  an  inference  of  this  character  may  be 
reasonably  drawn  from  the  evidence,  should 
be  committed  to  the  jury  for  its  decision, 
and  not  assumed  by  the  court.  It  is  not  nec- 
essary to  repeat  the  circumstances  of  the  ac- 
cident. One  fact  upon  the  evidence  seems 
to  be  clear,  whether  the  whistle  was  blown 
or  not,  or  continuously  or  not,  before  the 
point  of  accident  was  reached,  and  that  is 
that  the  engineer,  while  apparently  looking 
at  the  plaintiff,  who,  with  his  horse  ana 
wairon,  was  in  full  view,  holding  his  horse, 
or  leading  him  in  the  usual  manner  along 
the  way  provided,  reached  up  and  gave  to 
his  whistle  an  extra  force  of  sound,  shrill 
and  loud,— >louder  and  shriller  than  ever  was 
heard  before.  It  is  described  as  a  cattle  call 
by  one  witness, — a  call  which  is  usually 
made  when  cattle  are  upon  the  track  ahead 
of  the  train,  or  a  call  by  reason  of  some  sud- 
den danger.  This  accident  was  apparently 
the  result  of  this  manner  of  sounding  this 
whistle.  There  is  no  evidence  in  the  case  at 
this  point  that  such  a  sounding  of  the  whistle 
was  called  for  by  any  danger  to  the  train 
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whatever,  from  obstructions  ahend  of  it  on 
or  near  the  track.  The  plaintiff  with  his 
horse  was  in  no  situation  of  danger,  and  it 
must  be  said  with  some  degree  of  emphasis 
that,  upon  the  evidence  as  it  stopd  at  the 
close  of  the  plaintiff's  case,  there  was  every 
appearance  of  negligence  and  heedlessness, 
if  not  wantonness,  in  the  act  of  blowing  this 
whistle  in  the  manner  in  which  it  was  blown. 
It  must  be  that  the  defendant  is  bound  to  use 
reasonable  care  and  prudence  in  giving  stat- 
utory signals  of  the  approach  of  a  train,  or 
its  existence,  at  any  given  point  where  such 
signal  may  be  allowed  or  required.  Negli- 
gence in  the  exercise  of  a  lawful  right  is  ac- 
tionable if  it  causes  injury.  It  is  no  excuse 
or  Justification  that  an  act  occasioning  injury 
was  itself  lawful,  or  that  it  was  done  in  the 
exercise  of  a  lawful  right,  if  the  injury  arose 
from  the  negligent  manner  in  which  it  was 
done.  Pemuylvania  B,  Go,  v.  Bamett^  59 
Pa.  259,  98  Am.  Dec.  846.  This  is  quite 
aside  from  the  question  whether  blowing  at 
this  point  could  do  any  good  or  not.  It  was 
their  legislative  duty  to  blow  the  whistle, 
and  it  cannot  be  said  that  legal  injurv  can 
arise  from  the  proper  performance  or  tliis 
duty;  but  the  pregnant  question  always  is 
whether,  under  all  the  circumstances  of  the 
case,  reasonable  care  has  been  used  in  the 
exercise  of  legislative  right  and  the  perform- 
ance of  the  legislative  duty.  A  negligent 
exercise  of  the  right,  or  the  negligent  per- 
formance of  the  duty,  can  in  no  event  be  ex- 
cused. Bradley  v.  Boston  A  M,  Bailroad,  2 
Cufih.  589 ;  Linfeld  v.  Old  Colony  B,  Gurp, 
10  Cush.  562,  57  Am.  Dec.  154 ;  Wakefield  v. 
Connecticut  S  P.  Bivers  B.  Co,  87  Vt.  880. 
In  Philadelphia,  W,  S  B,  B.  Co,  v.  Btinger, 
78  Pa.  219,  the  case  was  that  the  plaintiff 
was  drivini;  his  horse  parallel  with  defend- 
ant's tracks,  and  the  horse  was  frightened  bv 
the  whistle.  The  court  reversing  said :  *'If 
the  court  below  had  left  it  to  the  jur^  to  find 
negligence  from  the  use  of  the  whistle  the 
aecond  time,  if  they  believed  it  to  be  so 
used,  provided  the  engineer  saw,  or  with 
proper  care  might  have^seen,  the  plaintiff's 
wagon,  and  that  his  horse  was  becoming  un- 
manageable, there  would  have  been  no  error.'* 
There  were  two  blasts  of  the  whistle  in  this 
case  cited,  and  the  court  allowed  the  lury  to 
say  whether  the  first  blast  was  necrligent. 
In  this  case  there  was  no  question  of  the  right 
to  use  the  whistle  at  the  point  at  which  it 
was  used.  The  question  was  whether  it  was 
used  in  a  negligent  manner.  Bill  v.  Port- 
land, ete.,  B,  B.Oo,,6n  Me.  488,  92  Am.  Dec. 
601,  is  a  case  nearly  in  point  with  the  case 
in  hand.  There  a  horse  was  standing  at  the 
depot,  the  train  started,  and  the  engine  driver 
blew  a  sharp,  loud  blast,  which  frightened 
the  horse.  The  defendant  had  legislative 
authority  to  blow  the  whistle  there,  but  the 
question  of  whether  there  was  negligence  in 
the  manner  of  blowing  the  whistle  was  left 
to  the  jury.  In  Gulp  v.  Atchison  S  If,  B. 
Co,,  17  Kan.  475,  the  declaration  charged  that 
a  negligent  blowing  of  the  whistle  was  the 
cause  of  the  injurv.  On  demurrer  it  was 
held  actionable.  To  the  same  effect  may  be 
cited  the  cnse  of  Cliienoo^  B,  d  O.  B,  Go.  v. 
Jhinn,  52  111.  451.    While  a  railway  com- 
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pany  is  entitled  by  law  to  run  its  train  alon^ 
a  street  it  is  not  liable  for  damages  caused 
by  the  horses  of  a  traveler  taking  fright  at 
the  necessary  blowing  off  of  steam  from  one- 
of  its  locomotives;  but,  if  the  steam  waa 
blown  off  negligently,  it  would  be  liable. 
Hahn  ▼.  Southern  Pac,  B.  Go,  51  Cal.  605. 
Under  our  statute  in  this  state,  the  court  will 
judicially  know  that  the  blowing  of  a  whistle- 
is  one  of  the  signals  used  in  running  a  rail - 
wav  train,  and  that  it  is  authorized  and  re- 
quired; yet,  if  it  be  done  negligently  or 
wantonly,  such  negligence  or  wantonness  i» 
actionable.     1  Thomp.  Neg.  851,  and  cases- 
cited;    Toledo,  W,  A  W,  B.  Go,  v.  Harmon, 
47  111.  298 ;  Nashville  d  G,  R  Go.  v.  Stames, 
9  Heisk.  52,  24  Am.  Hep.  296.     8o,  in  oas& 
of  the  sounding  of  a  steam  whistle  with  a. 
loud  noise  when  it  was  unnecessary  (Ibid.) 
where  it  was  a  negligent  act  {Chicago,  B.  dr 
Q,  B.  Co,  V.  Dunn,  supra),  and  where  it  wn» 
oone  in  a  spirit  of  wanton  playfulness  {Hash- 
viUe  d  G.  B.  Co.  v.  Starnes,  supra);  and.  so 
far  as  the  adjudicated  cases  go,  the  question 
whether  the  act  was  one  of  negligence  or  of 
wantonness  or  malice  is  of  little  import,  save 
as  to  the  measure  of  damage. 

Reference   has   been   made  to  these   few^ 
cases  on  the  subject  of  the  care  to  be  exer- 
cised in  giving  even  the  statutory  signals,  to- 
show  that  this  specific  character  of  negli- 
gence has  been  a  subject  of  adjudications. 
It,  of  course,  cannot  be  at  all  denied  that- 
there  may  be  such  negligence,  heed  leanness, 
or  wantonness  in  the  sounding  of  railway 
whistles,  even  at  the  places  where  it  is  au- 
thorized and  required  to  sound  them,  as  to- 
be  entirely  actionable.     While  no  liability- 
attaches  for  damages  for  tliese  acts  so  long- 
as  they  are  exercised  in  accordance  with  stat- 
utory authority  with  ordinary  care,  yet  li- 
ability ensues  when  they  are  done  negligently^ 
or  wantonly.     The  rule  obtains  generally 
that  a  master  is  not  answerable  in  damages^ 
for  the  wanton  and  malicious  acts  of  his  serv- 
ant; yet  this  immunity  is  not  generally  ex- 
tended to  railroad  corporations,  whose  serv- 
ants are  intrusted  with  such  extensive  rnean^ 
of  doing  mischief.    Accordingly,  it  has  been 
established  that  if  such  servants,  while  in 
charge  of  the  company's  engines  and  machin- 
ery, and  engaged  about  its  business,  negli- 
gently, wantonly,  or  willfully  pervert  such 
agencies,  l^e  company  must  respond  in  dam- 
ages ;  and  this  is  the  principle  deducible  fronk 
the  authorities  upon  this  subject.    Applying 
these  principles  to  the  facts  and  circumstances 
of  this  case,  it  leads  to  the  conclusion  that 
the  jury  should  have  been  permitted  to  pasa 
judgment  upon  the  question  whether  this 
whistle  was  blown  in  such  a  negligent,  will- 
ful, or  wanton  manner  as  to  be  actionable. 

Turning  to  the  question  of  whether  the- 
plaintiff  was  guilty  of  contributory  negli- 
gence in  this  case,  it  seems  very  dinicult  to* 
determine  upon  what  ground  such  contribu- 
tory negl  igence  can  be  imputed  to  him.    Nei- 
ther  by  his  own  act.  nor  any  act  of  his  unit- 
ing with  the  act  of  the  engineer  in  blowing- 
thfs  whistle,  can  want  of  care  be  attributable- 
to  him.    It  would  appear  that  he  was  then, 
so  far  as  his  own  case  goes,  exercising  every- 
care  which  a  prudent  man  could  exerciie. 
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He  was  In  a  pi  nee,  and  on  a  way,  where  be 
bad  tlie  legal  right  to  be, — in  fact,  at  a  place 
provided  by  the  defendant  for  him  to  be  in 
the  business  of  anioading  freight  from  its 
own  cars ;  and  he  was  on  the  very  grounds 
prepared  by  the  company  for  this  use,  and 
engaged  in  an  occnpation  perfectly  legal  and 
proper,  and  one  which  was  of  aovantage  to 
the  defendant.  On  learning  of  the  approach 
of  the  train,  although  without  hearing  any 
statutory  signal,  he  exercised  care  in  placing 
himself  in  a  position  in  which  he  would  be 
most  conveniently  able  to  control  his  horse  in 
case  the  exercise  of  such  control  was  needed, 
and  he  used  every  endeavor  possible  to  so 
control  it  and  avoid  injury ;  and  in  the  dis- 
cussion of  this  question  it  is  assumed  that 
he  was  guilty  of  no  act  of  negligence  In  en- 
deavoring to  control  and  save  mm  injury 
the  horse  which  he  had  in  charge.  And, 
while  no  opinion  can  perhaps  be  passed  here 
as  to  the  conclusion  or  inference  to  be  drawn 
from  these  facts,  yet  for  the  purposes  of  this 
case  it  would  appear  as  if  the  inference  of 
ordinary  care  and  caution  to  avoid  injury  is 
the  most  reasonable  one,  and,  at  all  events, 
not  so  clearly  otherwise  as  to  deprive  the 
jury  of  the  right  to  pass  on  it.  Upon  this 
question  of  whether  a  nonsuit,  upon  either  of 
these  grounds  here  discussed,  should  have 
been  granted,  the  rule  of  law  to  apply  has 
often  been  enunciated  in  this  court,  and  there 
is  but  little  need  of  referring  to  more  than 
one  or  two  cases.  It  is  by  applying  these 
general  rules  to  each  particular  case  Arnt  a 
safe  conclusion  can  be  reached.  The  chief 
lustioe,  in  Penntyltania  B.  Co,  v.  Matthews, 
86  N.  J.  L.  581  (in  this  court),  speakiog  to 
the  question  whether  the  plaintiff,  by  his 
want  of  ordinary  caution,  produced  the  dam- 
age, says:  **It  is  sufficient  for  all  useful 
purposes  to  say  that  the  evidence  on  this  sub- 
ject is  open  to  fair  debate,  and  leaves  the 
mind  in  a  state  of  some  doubt  on  this  ques- 
tion whether  the  driver  of  the  horses  which 
were  destroyed  exercised,  or  not,  that  degree 
of  care  which  his  legal  duty  exacted.  This 
being  the  case,  the  judge  would  not  have 
been  justified  in  taking  this  question  from 
the  jury.  Such  a  course  is  proper  only  when 
the  absence  of  caution  is  apparent,  and  is  in 
reason  indisputable."  This  general  doctrine 
has  been  universally  adopted;  and  in  Bcihr 
T.  Lombard^  53  N.  J.  L.  288,  Mr.  Justice 
Oarrison  (in  this  court),  as  alike  applicable 
to  the  defendant  upon  alleged  proof  of  negli- 
gence, and  to  the  plaintiff  upon  alleged 
proof  of  contributory  negligence,  declares 


that  "when,  in  an  action  for  negligence,  the 
standard  of  duty  can  be  predicated  as  matter 
of  law,  the  only  question  for  the  jury  ia 
whether  the  conduct  of  the  defendant  fell 
short  of  that  standard.  If,  from  the  facta 
in  evidence,  two  inferences  as  to  the  defend- 
ant's conduct  may  legitimately  be  drawn, 
one  favorable,  and  the  other  unfavorable,  to 
its  negligence,  a  question  is  presented  which 
calls  for  opinion  of  the  jury.**  Passing  over 
the  many  decided  cases  adhering  to  this  doc- 
trine, the  latest  expression  on  this  subject 
is  by  Mr,  Justice  Mfrgie  (in  this  court),  in 
yewark  Pass,  R.  Co.  v.  Block  (N.  J.  Err.  & 
App.)  27  Atl.  Rep.  1067,  where,  in  speaking 
of  the  power  to  direct  a  nonsuit  or  verdicC 
he  says:  ^'The  power  to  direct  a  verdict  ia 
identical  with,  and  rests  upon  the  same  foun- 
dation as,  the  power  to  nonsuit."  When  in 
such  cases  the  trial  judge  is  requested  to 
nonsuit  or  direct  a  verdict,  his  duty  is,  as 
is  well  expressed  by  Lord  Chancellor  Cairns 
in  Metropolitan  R.  Co,  v.  Jackson,  8  App. 
Cas.  198,  to  say  whether  any  facts  have  been 
established  by  evidence  from  which  negli- 
gence may  be  reasonably  inferred.  If  none, 
there  is  no  case  to  go  to  the  jury ;  but  if, 
from  facts  established,  negligence  may  rea- 
sonably and  legitimately  oe  inferred,  it  is 
for  the  jury  to  find  whether,  from  those  facts, 
neg]  igence  ou^ht  to  be  inferred.  In  perform- 
ing this  function  the  trial  judffe  must  take 
care  not  to  trench  on  the  peculiar  province 
of  the  jury  to  determine  questions  of  fact, 
and  must  bear  in  mind  that  the  question  is 
not  whether  he  would  infer  negligence  from 
the  establiRhed  facts,  but  whether  negligence 
can  be  reasonably  and  legitimately  inferred 
by  the  jury. 

It  follows  that,  if  the  real  facts  have  not 
been  established  by  the  evident^,  but  remain 
in  substantial  dispute,  the  trial  judges  must 
submit  them,  and  the  inferences  to  be  drawn 
from  those  which  the  jury  find  established, 
to  the  determination  of  the  jury.  Moetms  v. 
Becker,  46  N.  J.  L.  41 ;  Delaware,  L.  <fe  W. 
R.  Co,  V.  Shelton,  55  N.  J.  L.  842 ;  Crue  v. 
Caldwell  52  N.  J.  L.  215. 

Applying  these  principles  to  the  case  here 
upon  review,  the  trial  judge  should  have 
submitted  the  question  of  the  defendant's 
negligence,  and  the  question  of  the  plain- 
tiff's contributory  negligence,  if  it  was  al- 
leged that  any  existed,  to  the  jury.  I  shall 
therefore  vote  for  a  reifMrsdl  oj  the  judgment  nff 
nonsuitf  and  for  a  venire  de  novo. 

Magle  and  Van  Syckel*  JJ.,  dissent 
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Rachel  ELLIS'S  APPEAL. 

( Minn. ) 

^1*  Collimioii  and  a^^reemeiit  between 
the  parties  to  aa  aetion  fbr  diToree 

^HeadDOtes  by  Gxlvxllait,  Cft.  J. 


as  to  the  judjrment  to  be  rendered  does  not  nffeot 

the  Jurisdiction,  nor  reader  the  Judgment  entered 

void. 
8.  The  Aet  of  1889  known  as  the  ''Probata 

Gode**  was  properlj  passed. 
8*  Proof  that  a  deceased  party  exe> 

euted  a  willt  which  he  afterwards  destroyed. 


Nora— E/eet  o/  appearance  by  nonreeident  to  i  divorce  suit,  hy  tling  an  answer,  gives  the  court 
ffoe  jwriadiction  of  cMooree  ease.  I  jurladict  ion  to  render  a  decree.   Jones  v.  Jones,  106 

Aiypearanee  generaXly,  1  N.  Y.  415,  affirminff  86  Hun,  414;  San  ford  v.  Sao* 

An  appearance  by  a  nonresident  defendant  in  a  I  ford,  6  Day,  868;  Jones  ▼•  Jones,  SO  Tex.  461. 

28  L.a  A. 


See  also  31  L.  R.  A.  160;  40  L.  R.  A.  291. 
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will  not  defeat  ab  applloatfOB  for  an  admlDis- 
trator,  unless  Its  contents  can  be  proved  with 
such  decree  of  certainty  that  it  may  be  estab- 
lished as  a  wilL 
4.  A  copy  of  the  proeeedinflrs  of  a  court 
of  anoUier  state  is  admissible  here  if  au- 
thenticated according  to  the  statute  of  this  state, 
though  not  according  to  the  act  of  conirresa. 

.6«  An  authenticated  copy  of  a  Jvdcr- 
ment  roll  is  evidence  of  all  that  is  properly 
contained  in  it,  and  is  evidence  prima  facie  that 
the  Judgment  was  properly  entered  in  the  Judg- 
ment book. 

6.  That  an  action  was  tried  in  a  conntgr 
other  than  that  declared  by  statute  the  proper 
county  for  its  trial  does  not  go  to  the  Jurlsdicdon. 

7*  That  the  wifs*  the  plaintUT  in  an  ac- 
tion for  diTorce,  was  induced  to  hrin^ 

it  by  persuasion,  ill  treatment,  and  threats  by 
the  husband  that  he  would  continue  such  ill 
treatment  unless  she  brought  the  action,  does 
not  affect  the  validity  of  the  Judgment  in  a  col- 
lateral proceeding. 
:8*  Where»  in  an  action  in  the  court  of 
another  state  for  diToroe.  both  par- 
ties Tolnntarlly  appear,  and  submit  to 
the  Jurisdiction,  they  are  bound  by  the  Judgment, 
and  cannot  avoid  it  in  a  collateral  proceeding  in 
this  state  by  proof  that  when  the  action  was 
brought  and  Judgment  rendered  neither  of  them 
was  a  resident  in  that  state,  and  that  both  were 
iresidents  in  this  state. 

(December  6,  18B8.) 

APPEAL  by  Rachel  Ellis  and  others  from 
an  order  of  the  District  Court  for  Ramsey 


County  affirming  an  order  of  the  Probate 
Court  appointing  Flora  Ellis  as  administratrix 
of  the  estate  of  Matthew  Ellis,  deceased.  4A 
firTMd. 

The  facts  are  stated  in  the  opinion. 

Messrs,  F.  O.  Ini^rsoU  and  Charles  N. 
Bellf  for  appellants: 

The  Wisconsin  statute  applicable  to  divorce, 
chap.  109,  g  2359,  which  is  in  evidence,  reads 
as  follows:  "When  divorce  not  to  be  grant- 
ed.—No  divorce  shall  be  granted  unless  the 
plaintiff  shall  have  resided  in  this  stale  one 
year  immediately  preceding  the  time  of  the 
commencement  of  the  action." 

The  groundwork  of  Jurisdiction  in  each 
state  is  residence. 

BaU  V.  HaU,  25  Wis.  600;  Han&ver  v.  Tur- 
ner, 14  Mass.  227,  7  Am.  Dec.  203;  Whitcomb 
V.  Whitcomb^  46  Iowa,  437:  Bacon  t.  Bacon, 
43  Wis.  202;  Barker  ▼.  Dayton,  28  Wis.  867. 

A  court  sitting  in  divorce  proceedings  is  a 
court  with  local,  limited,  special,  and  statutory 
jurisdiction  only. 

State  V.  Armington,  25  Minn.  87;  Ditton  ▼. 
DiUon,  4  R.  I.  93;  Cooley,  Const.  Lim.  400. 
and  notes:  Kerr  v.  Kerr,  41  N.  Y.  272;  Hoff- 
man ▼.  Hoffman,  46  N.  T.  80,  7  Am.  Rep. 
299;  Hanover  v.  Turner,  supra. 

The  subject-matter  of  the  divorce  suit  neither 
was,  nor  could  be,  within  the  Jurisdiction  of 
the  court,  if  the  parties  had  no  domicfl  with- 
in the  state  from  which  the  court  derived  its 
powers. 

People  y.  DaweU,  25  Mich.  247, 12  Am.  Rep. 
260;  &  Walker^e  Will,  186  N.  T.  29;  Wilmore  v. 
Flack,  96  N.  Y.  519;  McMahon  ▼.  Bauhr,  47 


Or  obtaining  leave  to  answer.  Zycklinskl  t. 
^ycklinskl,  S  Swab,  ft  T.  420.  81  L.  J.  Mat.  37,  6  L. 
T.  N.  B.  690. 

Or  by  fliiDjr  an  appearance.  Garstin  v.  Garstin* 
4  Swab.  &  T.  73,  84  L.  J.  Mat.  4A,  18  Week.  Kep.  506. 

And  the  same  was  held,  where  the  nonresident 
moved  to  vacate  a  judsrment  obtained  by  fraud, 
the  oourt  holding  that  the  complaint  should  still 
stand  for  trial.  Yorke  ▼.  Yorke  (N.  Dak.)  May  81, 
1893. 

A.  decree  of  divoroe  showioK  residence  of  the 
complainant  wife,  and  appearance  by  the  defend* 
ant,  is  entitled  to  full  faith  and  credit,  and  such 
finding  of  actual  residence  will  be  conclusive  un- 
less overcome  by  adverse  testimony.  Cheever  V. 
Wilson,  76  U.  S.  9  WaU.  106, 19  L.  ed.  604. 

And  a  nonresident  defendant  may  file  a  oross- 
-petition  in  a  divorce  suit  and  obtain  affirmative 
relief  under  section  14  of  the  Indiana  Divorce 
Act.  providing  that  the  defendant  may  flJe  a  cross- 
petition  and  the  court  shall  decree  the  divorce  to 
the  party  entitled  to  the  same.  Jenness  v.  Jenness, 
24  Ind.  866,  87  Am.  Dec.  881 

A  resident  of  Dublin  appearimr  to  a  suit  in  the 
-conslstorial  court  of  London,  admitting  the  allega- 
tion of  the  bill  that  she  was  a  resident  of  St.  James, 
Westminster,  gives  that  oourt  Jurisdiction  of  the 
person,  where  there  is  no  collusion,  and  an  inter- 
vener cannot  question  such  jurisdiction  for  her. 
Donegal  v.  Donegal,  8  Philllm.  607;  Chichester  v. 
Donegal,  1  Add.  EccL  Bep.  6. 

So  in  Callwell  v.  Callwell,  8  Swab,  ft  T.  260,  where 
the  husband  only  had  a  temporary  domldl  in  Eng- 
land, and  the  wife  appeared  and  submitted  to  the 
Jurisdiction  of  the  court,  a  divoroe  was  granted  for 
adultery  committed  in  England  and  on  the  con- 
tinent; but  the  oourt  does  not  discuss  the  question 
of  juriadlction. 

In  y iacber  v.  Yisober,  \Si  Bartk  640,  it  waa  stated 
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that  a  divoroe  granted  by  a  sister  state  on  an  a|w 
pearanoe  would  be  conclusive  in  New  York,  but 
that  was  noc  involved  in  this  case. 

A  Judgment  of  maintenance  in  favor  of  the  wife 
in  South  Carolina,  where  the  husband  appeared, 
will  be  sustained  as  valid  up  to  the  date  of  a  divorce 
decree  obtained  subsequently  by  him  in  Alabama. 
Harrison  v.  Harrison,  20  Ala.  629,  66  Am.  Dec.  227. 

But  in  McCartney  v.  McCartney,  80  W.  N.  C.  182, 
where  the  defendant,  a  resident  of  Scotland,  filed 
an  answer  to  a  suit  of  divoroe  for  desertion,  admit- 
ting marriage  but  requiring  proof  of  all  other  al- 
legations, the  court  held  that  the  Pennsylvania 
statutes  did  not  give  jurisdiction  in  divorce  cases 
for  desertion  occurring  in  a  foreign  country. 

And  a  special  appearance  to  set  aside  an  invalid 
judgment  rendered  on  publication,  for  defective 
service,  will  not  give  the  court  Jurisdiction  to  then 
render  a  decree,  although  the  affldRvIt  showing 
special  appearance  only,  was  filed,  but  the  atten- 
tion of  the  court  was  not  called  to  it.  Green  ▼• 
Green,  42  Kan.  664. 

In  Maguire  v.  Magulre,  7  Dana.  181,  the  court  of 
appeals  held  that  there  was  no  appeal  from  divorce 
la  vinculo)  under  the  statute,  but  that  as  re- 
garded property  involved,  the  decree  would  be 
considered,  and  in  reviewing  that  question  said 
that  a  wife  who  was  In  good  faith  a  resident  of 
that  state  could  not  obtain  a  divorce  from  a  non- 
resident husband  although  he  appeared  in  the  ac- 
tion, and  reversed  the  decree  aa  to  the  property 
but  dismissed  the  writ  of  error  aa  to  revising  the 
divoroe  decree. 

JFVaud  and  ooRtision. 

Collusion  and  fraud  by  a  nonresident  in  appear- 
ing and  obtaining  a  decree  or  allowing  a  court  to 
render  a  decree  of  divorce,  will  preclude  suob 
person  firom  claiming  that  the  oourt  had  not  juria- 
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K.  Y.  67;  Barney  v.  Flneer^  27  Minn.  404; 
Origin  v.  OhndJboxirne.  82  Minn.  128;  2^art- 
•6at/Vt  V.  Misener,  20  Minn.  896;  i4mef  y.  .6S0- 
i<i/}<f,  1  Minn.  865  (Gil.  271):  Rahilly  ▼.  Lane, 
15  Minn.  451;  Chandler  v.  JETdn^  8  Minn.  624 
<Gil.  488). 

Floia  Ellis  claims  what  she  claims  in  this 
•esse,  not  by  deed,  not  by  purchase,  but  as 
privy  by  or  through  Matthew  Ellis,  as  privy 
by  marriage.  She  has  no  better  rieht  to  resist 
the  claim  of  Bachel  than  Matthew  Ellis  would 
iiave. 

The  doctrines  of  estoppel  And  no  legitimate 
place  in  such  a  case  as  this  in  the  probate  court 
or  in  any  other  court. 

Hardy  v.  Qmith^  186 Mass.  328;  8Uie^.  Arm- 
-inffion,  25  Minn.  97;  People  v.  Datodl,  eupra; 
Smith  ▼.  dmith,  18  Gray,  210;  Diteon  ▼.  Dii- 
mn^  eupra;  Cooley,  Const.  Lim.  400,  and 
fuOet;  Maynard  T.  MiU,  125  U.  8.  210,  81  L. 
«d.  658;  Seed  ▼.  Beed,  52  Mich.  117. 

Want  of  Jurisdiction  can  be  shown  at  all 
times  to  invalidate  a  decree  of  court. 

Th<nnpeon  v.  Whitman,  86  U.  8.  18  Wall. 
467, 21  L  ed.  897;  Proeeer  v.  Warner,  411  Vt. 
«J7, 19  Am.  Rep.  132;  Kerr  v.  Kerr,  eupra; 
SewaU  V.  SetoaU,  122  Mass.  161,  28  Am.  Rep. 
299;  Ohase  v.  Chaie,  6  Gray,  157;  Com,  v. 
Mood,  97  Mass.  538;  WiUiama  v.  WaUams,  68 
Wis.  58.  58  Am.  Rep.  258;  Cook  v.  Cook,  56 
Wis.  195. 

There  can  be  no  estoppel  any  further  than 
Jurisdiction  of  the  subject-matter  has  been  ob- 
tained. 


Williami  v.  Williams,  supra. 

It  is  not  pretended  that  by  the  mere  eonseu> 
of  the  parlies  the  marriage  contract  may  be 
dissolved. 

True  V.  True,  6  Minn.  458  (GiL  819). 

A  divorce  is  not  to  be  granted  simply  because 
the  parties  are  willing  that  it  should  be,  nor 
because  the  defendant  makes  default^  or  neg 
lects  to  assert,  or  waives  a  defense. 

Young  v.  Young,  17  Minn.  186. 

It  could  not  be  tolerated  that  a  party  anxious 
to  secure  a  divorce  should  bring  about  a  Judi- 
cial separation  by  an  action  against  himself,  and 
commenced  and  managed  by  himself,  in  hia 
own  interest,  usin^  his  wife  as  a  mere  figure- 
head,— a  fraud  alike  upon  her  and  the  court. 

Olmstead  v.  (Hmstsad,  41  Minn.  298;  Bomsta 
T.  Johnson,  88  Minn  238. 

The  Wisconsin  court  could  not  get  or  take  ju 
risdiction  of  the  status  or  sub jectrmatter  of  the 
action, nor  could  it  get  or  take  jurisdiction  of  the 
status  for  the  purpose  of  getting  Jurisdiction 
of  the  persons;  and  it  could  not  make  a  decree 
as  to  alimony  or  as  to  their  property  rights, 
save  as  incidental  to  the  decree  of  divorce. 
The  decree  must  stand  or  fall  as  an  entire- 
ty. 

Griffin  v.  Chadboume,  82  Minn.  198. 

If  the  marriage  relation  is  of  tbe  character  and 
public  interest  outlined  in  People  v.  Daweil,  Cook 
V.  Cook,  Smith  v.  Smith,  and  True  v.  True,  su- 
pra, then  no  court  has  any  authority  in  the  per- 
formance of  its  official  and  public  duty  to  send 
the  state  or  the  public  into  the  background, 


'dlotfOD.  E3118 V.White, 61  Iowa, 644: Elliott v.Wohl- 
f  rem,  66  GaL  884:  Nichols  v.  Nichols,  26  N.  J.  Bq.  60; 
Kirrisan  v.  Kirrigan,  16  N.  J.  Bq.  liB. 
Tliese  oases  fully  sustain  the  deoision  in  tbe  main 


And  a  wife  who  appeared  as  a  defendant  in  a 
^divorce  suit  In  another  state,  and  thereafter  exe- 
cuted a  release  of  dower,  homestead  and  alimony, 
recltinfr  such  decree,  cannot  then  claim  that  the 
decree  is  invalid  for  want  of  jurisdiction,  where 
«he  does  not  allege  or  show  that  the  husband  went 
to  such  state  in  order  to  procure  a  divorce  in 
Tiolatlon  of  Mass.  Gen.  Stat.,  chap.  107.  Loud  v. 
Loud,  129  Mass.  14.   See  also  Bmitb  v.  Smith,  InfrcL 

But  In  Jackson  v.  Jackson,  1  Johns.  424.  it  was 
held  that  a  New  York  court  would  not  enforce  a 
•decree  for  alimony  obtained  by  a  resident  of  New 
York,  in  a  Vermont  court  on  a  cause  of  divorce 
HOC  recognized  in  New  York,  even  if  the  defendant 
who  also  lived  in  New  York,  appeared  in  the  Ver- 
moot  action.  The  court  puts  the  decision  on  the 
further  ground  that  she  was  Incapable  of  acqulr- 
tng  other  domloll  than  that  of  her  husband,  and 
that  tbe  whole  proceeding  was  an  attempt  to 
•evade  the  New  York  laws. 

This  decision  has  been  doubted  and  partially 
overruled  in  Kinnier  v.  Kinnier.  45  N.  Y.  686,  6  Am. 
Bep.  184,  which  holds  that  where  tbe  parties  did 
not  reside  in  New  York  but  in  Massachusetts,  and 
the  husband  went  to  lUlnois  and  procured  a  divorce 
there  his  wife  appearing  in  such  suit,  this  decree 
will  not  be  held  invalid  in  a  suit  by  a  second  hus- 
band In  New  York  to  annul  his  marriage  on  the 
ground  that  the  former  marriage  of  his  wife  is  still 
in  force,  where  he  does  not  allege  that  her  former 
husband  was  not  a  resident  of  Illinois. 

This  case  distinguishes  Jackson  v.  Jackson, 
aicpro,  and  denies  the  position  there  taken  that  a 
wife  cannot  obtain  a  separate  domicU  and  holds 
ttat  a  husband  voluntartty  submitting  his  case  to 
•  court  is  bound  thereby. 


This  decision  was  approved  in  Buger  v.  Heckel, 
86  N.  Y.  488. 

But  an  Indiana  divorce  where  neither  party  re- 
sided there  but  were  married  in  New  York  will  not 
be  recognized  in  New  York  although  tbe  decree 
Shows  an  appearance  by  one  purporting  t4>  be  at- 
torney ,for  the  defendant*8  wife  where  no  process 
W8B  ever  served  on  her  andshe  had  no  knowledge  of 
the  proceedings  and  the  court  held  that  die  was 
entitled  to  administer  on  his  estate  in  New  York. 
Kerr  v.  Kerr,  41 N.  Y.  «72. 

It  was  held  in  People  v.  DaweU,  26  Mich.  247, 12 
Am.  Bep.  961,  that  in  a  proseoutlou  for  bigamy  In 
Michigan,  the  state  may  prove  that  the  husband 
and  his  former  wife  were  residents  of  that  state  at 
the  time  of  the  rendition  of  a  decree  of  divorce  by 
appearance  or  collusion  In  Indiana,  and  such  de- 
cree is  no  protection  to  the  husband— as  the  state 
is  a  party  Interested. 

And  children  of  a  marriage  made  in  Scotland 
where  their  mother  went  there  to  obtain  a  divorce 
from  her  former  husband  when  both  were  married 
and  were  residing  In  Bngland,  cannot  inherit  from 
her,  as  tbe  divorce  in  Scotland  Is  void,  tbe  Jurisdic- 
tion having  been  fraudulently  conferred  by  col- 
lusion.   Shaw  V.  Gould,  L.  B.  8  H.  U  66. 

And  under  Mass.  Bev.  Stat.  chap.  76-188,  provid- 
ing that  a  divorce  obtained  in  another  state,  for 
causes  arising  in  Massachusetts,  where  such 
parties  resided,  but  who  bad  gone  to  such  other 
state  to  precure  a  divorce  on  grounds  for  which  it 
would  not  be  granted  In  Massachusetts,  will  be 
void,  and  an  appearance  will  not  preclude  either 
party  from  repudiating  such  a  decree.  Smith  v. 
Smith,  18  Gray,  209:  Hardy  v.  Smith,  186  Mass.  828; 
Chase  v.  Chase,  6  Gray,  167.  See  also  Loud  v.  Loud, 
supra. 

For  note  on  the  validity  of  a  divorce  obtained 
on  publication  or  service  out  of  the  state  where 
the  defendant  did  not  appear,  see  Butler  v. 
Washington,  (La.)  19  L.  B.  A.  814.  L  T. 
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Into  flolltude  or  foto  some  profound  retreat, 
while  it  is  considering  and  deciding  this  case. 

If  the  court  of  the  domicil  of  the  parties  In 
a  divorce  action  gets  no  juiisdiction  save  by  a 
strict  observance  of  statuiory  rules,  under  what 
theory  or  logic  can  a  court  or  a  sister  state  take 
or  acquire  jurisdiction  in  a  case  between  non- 
residents? 

Gheely  v.  Clayton,  110  U.  S.  701,  28  L.  ed. 
298. 

The  Wisconsin  decree  is  not  entitled  to  re- 
spect and  full  faith  and  credit  over  the  status 
of  the  parties  in  Minnesota  or  any  property 
there  may  be  in  Minnesota. 

Turners,  Tvmer,  44  Ala,  437;  Cooky. Oook, 
66  Wis.  195;  PlatVg  App,  80  Pa.  501;  Colvinv, 
Seed,  55  Pa.  875;  Mansfield  v.  Mclntyre,  10 
Ohio.  27;  Be  VelterUin,  14  R.  I.  378;  Kline  v. 
Kline,  57  Iowa,  886.  42  Am.  Rep.  47. 

A  husband  cannot  by  threats  and  duress,  or 
by  clubbing,  bring  his  wife  into  submission, 
and  then  be  permitted  to  claim  that  such  sub- 
mission is  e:ood  ground  for  an  estoppel. 

Williama  T.  WiUiams,  63  Wis.  58,  53  Am. 
Bep.  253. 

Estoppel  cannot  validate  that  which  is  pro- 
hibited by  law. 

Whitlock  V.  Oosson,  35  Neb.  829;  Alt  v.  Ban- 
holzer,  31)  Minn.  511;  Conrad  v.  Xawtf,  26  Minn. 
889;  Herman,  Estoppel  and  Res  Adjudicata, 
S§  68,  531;  Law  v.  Butler,  9  L.  R.  A.  856,  44 
Minn.  482. 

The  contents  of  a  lost  will  may  be  proved  by 
the  testimony  of  a  single  witnt  ss,  although  the 
statute  requires  two  subscribing  witnesses  to 
render  it  valid. 

JSkeogs  v.  Horton,  82  Ala.  352;  Thornton  v. 
Thornton,  39  Vt.  122;  lU  Page,  118  111.  576,  59 
Am.  Rep.  395;  Hall  v.  Gilbert,  31  Wis  601; 
Dickey  v.  MaleeJii,  6  Mo.  177. 34  Am.  Dec.  130. 

Early  v.  Early,  5  Redf.  376,  declares  that 
only  the  substance  of  the  will  need  be*  estab- 
lished. 

lie  Page,  aupra;  Steele  v.  Price,  5  B.  Mon. 
68;  Kitchens  v.  Kitchens,  39  Ga.  168. 

The  Probate  Code  of  18»9  never  became  a 
law  as  required  by  section  20  of  article  4  of  the 
Constitution  of  this  state. 

This  constitutional  provision  was  not  ob- 
served in  the  passing  of  the  Probate  Code  of 
1889. 

The  journals  of  the  house  and  senate  are  be- 
fore this  court,  and  it  will  take  judicial  notice 
of  the  records  and  journals. 

It  must  appear  on  the  face  of  the  journal 
that  the  bill  passed  by  a  constitutional  major- 
ity. 

Hull  V.  Miller,  4  Neb.  503;  Cooley,  Const. 
Lim.  140;  Bpangler  v.  Jacoby,  14  III.  297,  58 
Am.  Dec.  571;  People  v.  Mahaney,  13  Mich. 
481;  Fordyce  v.  Qodmafi,  20  Ohio  St.  1;  Me- 
Culloch  V.  State,  1 1  Ind.  424;  Eyan  v.  Lynch, 
68  111.  160. 

Messrs.  M*  L.  Countryman  and  Stringer 
Sk  Seymour,  for  respondent: 

The  law  always  presumes  testamentary 
capacity  until  the  want  of  it  has  been  clearly 
proven  b^  the  partjr  who  denies  the  capacity. 
Destruction  of  a  will  being  shown,  there  is  a 
strong  presumption  that  it  was  done  animo 
retoenndi. 

MeBeih  ▼.  McBeth,  11  •  Ala.  596;  Weeks  ▼. 
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MeBeth,  14  Ala.  474;  Bounds  v.  Gray,  %  Ga^ 
Dec.  136;  Lively  v.  Barvdl,  29  Ga.  409;  Bo^ 
land  V.  Ferris,  2  Bradf.  884;  Minkler  v.  Mink-- 
ler,  14  Vt.  125;  Appling  v.  Eade»,  1  Gratt.  286;^ 
Smock  ▼,  Smock,  11  N.  J.  Eq.  156:  Brown  v. 
Brown,  19Yerg.  84;  Hairstony.  Uairston,  36' 
Miss.  276;  Re  P/iilps'  WiU,  46  N.  Y.  S.  R.  356;. 
Belli  ens  v.  Behrene,  47  Ohio  St.  323;  Gollyer  v. 
Collyer,  110  N.  Y.486;  MeOoony.  Alien.  46  N. 
J.  Eq.  708. 

It  was  not  necessary  that  the  copy  of  tbe- 
judgment  roll  should  be  certified  by  the  pre* 
siding  judge  in  the  manner  provided  by  the  act 
of  congress. 

2  Black,  Judgm.  876;  Kingman  ▼.  CowUs^ 
103  Mass.  283;  Ritchie  v.  Carpenter,  2  Wash. 
512;  Latterett  v.  Cook,  1  Iowa,  1,  63  Am.  Dec^ 
428. 

A  judgment  of  divorce  cannot  be  impeached' 
in  a  collateral  proceeding  merely  because  the 
parties  to  it  had  been  guilty  of  collusion  and 
fraud  on  the  court. 

Hood  V.  Hood,  11  Allen.  196,  87  Am.  Dec. 
709;  Oreene  v.  Oreene,  2  Gray,  861,  61  Am. 
Dec.  454;  Baugh  v.  BaugJi,  37  Mich.  59,  26^ 
Am.  Rep.  495;  Zoellner  v.  Zoellner,  46  Mich. 
511;  Anderson  v.  Anderson,  8  Ohio,  108;  San- 
ford  V.  Sanford,  28  Conn.  6;  Smith  v.  Smith,  1$. 
Grny,  209.     See  also  Coney,  Hooper,  18  Minn.. 
531;  Hotcftkies  v.  Cutting,  14  Minn.  537;  Pru- 
dam  V.  Phillips,  Hargraves,  Law  Tracts,  456_ 
note;  Ilomer  v.  Fish,  1  Pick.  435, 11  Am.  Dec. 
218;  McR<je  v.  Mattoon,  13  Pick.  53;   Union. 
Trust  Co,  V.  RocJtester  ds  P.  R.  Co.  29  Fed.  Rep. 
609;  Christmas  y.  liusseU,  72  U.  8.  5  Wall.  290.. 
18  L.  ed.  475;  MaxweU  v.  Stewart,  89  U.  8.  22" 
Wall.  77,  22  L.  ed.  564;  Oraham  ▼.  Boston,  H. 
d  K  R   Co.  118  U.  8. 161,  30  L.  ed.  196;  Kin~ 
nicr  V.  Kinnier,  45  N.  Y.  585,  6  Am.  Rep.  132;: 
Ruger  v.  Heckel,  85  N.  Y.  483. 

The  Wisconsin  decree  of  divorce  granted  to» 
Rachel  Ellis  is  entitled  to  full  faith  and  credit 
in  the  courts  of  this  state,  and  must  be  held,, 
as  against  her,  final  and  conclusive  upon  the 
question  of  her  residence,  the  Wisconsin  court 
having  found  and  adjudged  that  her  allegatioi^ 
of  residence  in  Wisconsin  was  true. 

U.  8.  Const,  art.  9,§1;  Hotchkissy.  Cutting,^ 
14  Minn.  587;  Cone  v.  Hooper,  supra;  Dequin- 
dre  V.  Williams,  81  Ind.  444;  Lance  v.  Dugan,^ 
22  W.  N.  C.  182;  Eally.  WiUiams,  6  Pick.  2^5^ 
17  Am.  Dec.  356;  Waldo  v.  Waldo,  62  Mich. 
94;  Kinnier  y.  Kinnier,  and  Ruger  v.  Heckdy, 
supra;  Sheldon  v.  Wright,  5  N.  Y.  497;  Porter 
V.  Purdy.  29  N.  Y.  106,  86  Am.  Dec.  283;  Stod-- 
dard  v.  Johnson,  75  Ind.  20;  Wert  v.  Werz.  11 
Mo.  App.  26;  Re  Shoenberger's  Estate,  139  Pa. 
132;  Gunn  v.  Howell,  35  Ala.  144,  73  Am.  Dec^ 
484;  Wyatt  v.  Rambo,  29  Ala.  510;  Hudson  v. 
Questier,  10  U.  8.  6  Cranch,  281,  3  L.  ed.  224? 
Grignrm  v.  Astor,  43  U.  8.  2  How.  319,  11  L. 
ed.  288;  White  v.  CVow,  17  Fed.  Rep.  98^ 
Lacassagne  v.  Cliapuis,  144  U.  8.  119,  36  L. 
ed.  868. 

Conceding  that  the  question  of  Rachel  Ellis's, 
residence  was  a  jurisdictional  one.  yet  it 
belonged  to  that  class  of  jurisdictional  fact» 
which  the  court  must  f  nd  from  the  evidence; 
and  if  the  court  found  this  fact  upon  insufi]> 
cient  evidence,  or  without  competent  evidence,, 
and  thereupon  proceeded  to  exercise  jurisdic- 
tion, the  action  of  the  court  in  this  respect  waa 
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not  Told,  but  merely  erroneouB,  and  subject 
only  to  direct  attacks  as  by  appeal,  and  not  a 
collateral  attack. 

Ooldiree  ▼.  MeAlister,  86  Cal.  98;  Freem. 
Judgm.  §§  118,  608;  Irwin  v.  Scriber,  18  Cal. 
600;  Callowiy  ▼.  CooUy,  50  Kan.  743;  Waldo 
▼.  Waldo,  mpra. 

The  appellant,  Rachel  Ellis,  bavioff  applied 
as  plaintiff  to  the  circuit  court  in  Wisconsin 
for  an  absolute  divorce,  upon  a  sworn  petition, 
alleging  that  she  was  a  bona  fide  resident  of 
that  county,  and  having  obtained  the  relief  she 
sought,  including  a  large  amount  of  permanent 
alimony  or  distributive  share  of  Matthew  Ellis's 
propertv,  is  forever  estopped,  as  against  this 
respondent  his  second  wife,  to  deny  the  Juris- 
diction of  that  court  to  grant  such  relief. 

Behry.  Connecticut  Mut  L,  Ins.  Co,  2Flipp. 
692;  El'i3v,  WhiteM  Iowa,  644:  Carlisle  y.  Car- 
tide,  96  Mich.  128;  Arthur  v.  Israel,  10  L.  R 
A.  693.  15  Colo.  147,  18  Colo.  158;  5m»7A  v. 
Smith,  18  Gray.  209;  Zodlner  v.  Zoellner,  46 
Mich.  611;  Simons  ▼.  Simons,  47  Mich. 
25H. 

A  party  accepting  and  retaining  the  fruits 
OT  benefits  of  a  void  judgment  Is  effectually 
estopped  to  impeach  such  judgment  at  any 
time  or  in  any  proceeding. 

Kife  V.  Teihwhead,  80  111.  208;  Town  v. 
Blackberry,  29  111.  187;  Felch  v.  Gilmnn,  22 
Vt.  89:  Embury  v.  Conner,  3N.  Y.  511,  58  Am, 
Dec.  325;  Hitchcock  v.  Danbury  d  N.  R.  Go. 
25  Conn.  516;  Duff  v.Wyn^o^,  74  Pa.  800; 
Coften  V.  Broughton,  64  Ga.  296. 

This  rule  applies  to  a  judgment  void  for 
want  of  jurisdiction  of  the  parties  or  subject- 
matter. 

Denver  City  Irrigation  db  Water  Co.  v.  Mid- 
daugh,  12  Colo.  434:  Fahnestock  v.  Qilham,  77 
111.  687;  Bigelow,  Estoppel,  p.  211. 

Whatever  rights  Rachel  Ellis  may  claim  to 
have  had  originally,  to  vacate  or  set  aside  the 
decree  of  divorce  obtained  by  her,  she  has 
clearly  loat  by  her  own  laches,  having  acqui- 
esced in  the  decree  for  nearly  nine  years.  It 
will  be  noticed  that  she  makes  no  attempt  to 
excuse  the  long  delay. 

EarU  V.  Earle,  91  Ind.  27;  Rieheson  T.  Sim- 
mong,  47  Mo.  20;  Miehols  v.  mehols,  25  N.  J. 
Eq.  60;  ZoeUnsr  T.  ZoeUner,  and  Carlisle  ▼. 
Carlisle,  eupra. 

Even  though  Rachel  Ellis  had  never  been 
divorced  at  all,  yet  her  conduct  during  the 
past  nine  years  has  been  so  inconsistent  with 
the  relation  of  wife,  that  she  would  not  be 
allowed  to  claim  or  assert  property  rights  as 
wife,  as  against  innocent  third  parties. 

Re  Rusko,  34  Hun,  884;  Nuhn  v.  Miller,  5 
Wash.  405:  Sadler  v.  Niesz,  6  Wash.  282. 

Section  36  of  the  Probate  Code  provides  that 
no  lost  or  destroyed  will  shall  be  established 
unless  its  provisions  are  clearly  and  dis- 
tinctly proved  by  at  least  two  credible  wi^ 


Re  Ruser,  a  J)em,t\:  Sheridan  ▼.  Houghton, 
6  Abb.  N.  C.  284;  MeNally  v.  Broion,  5  Redf. 
372;  Be  Kiddefs  Estate,  66  Cal.  487;  Todd  t. 
Benniek,  13  Colo.  646. 

This  court  has  effectually  disposed  of  the 
objection  that  the  journal  fails  to  show  a  sus- 
pension of  the  rules. 

State  ▼.  Peterson,  88  Minn.  148;  Schuyler 
County  Suprs,  t.  People,  26  HI.  181. 
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Gilflllant  CK  J.,  dellTered  the  opinion 
of  the  court: 

Appeal  from  an  order  appointing  an  ad- 
ministratrix.    Stating   the    history   of   the 
matters  involved  in  chronological  order,  in 
1869  Matthew  Ellis  and  Rachel  Cottrell,  then 
residents  in  Wisconsin,  intermarried  in  that 
state,  and  resided  therein — the  latter  part  of 
the  time  at  Hudson — from  the  time  of  their 
marriage  till  October,  1888,  when  they  came 
to  St.  Paul,  Minnesota.     February  29,  1884, 
she  commenced  by  proper  personal  service  of 
summons  an  action  against  him  for  divorce 
in  the  circuit  court  lor  the  county  of  St. 
Croix  (in  which  Hudson  Is  situated),  in  said 
state.     Her  complaint  was  sworn  to  by  her, 
and  it  alleged,  among  other  things,  that  she 
then  was,  and  for  more  than  three  years  last 
past  had  been,  a  resident  of  said  county  and 
state,  and  that  for  more  than  a  year  prior  to 
bringing  the  action  the  defendant  had  will- 
fully deserted  and  refused  to  live  and  cohabit 
with  her ;  and  it  demanded  judgment  dissolv- 
ing the  marriage,  and  requiring  the  defend- 
ant to  pay  her  the  sum  of  $8,000  alimony. 
The  defendant  filed  an  answer,  not  raising  any 
substantial  issues,  and  the  parties  made  and 
filed  a  stipulation  agreeing  upon  the  alimony 
at  $6,150  and  a  horse,  carriage,  robes,  etc., 
and  all  the  defendant's  household  goods,  ex- 
cept his  library.     The  answer  and  stipula- 
tion suggest  an  agreement  between  the  par- 
ties for  a  divorce, — a  suggestion  which  ought 
to  have  caused  the  court,  and  we  must  assume 
that  it  did,  to  require  strict  and  ample  proofs 
of  the  facts  showing  a  cause  of  action,  and 
which  would  have  been  influential  upon  an 
application  to  vacate  the  judgment  rendered 
on  the  ground  of  collusion  and  fraud  upon 
the  court.     But  that  did  not  go  to  the  juris- 
diction of  the  court  over  the  case.     A  reason 
for  deciding  against  the  plaintiff,  or  a  fraud 
upon  the  court  as  to  the  3udgment  to  be  ren- 
dered,  or  the  character  of  the  motive  that 
induced  the  bringing  the  action,  does   not 
affect    the    jurisdiction.     March   27,    1884, 
judgment  in  that  action  was  rendered,  dis- 
solving the  marriage  between  the  parties,  and 
allowing  the  plaintiff  therein  the  alimony 
stipulated ;  ana  that  alimony  was  paid.     Sep- 
tember 2,   1886,   Matthew  Ellis  and  Flora 
Wilson  intermarried,  and  they  lived  together 
as  husband  and  wife  until  December  7,  1892, 
when  he  died  in  St.  Paul,  Ramsey  county, 
in  this  state.     Flora  Ellis,  the  second  wife, 
filed  a  petition  in  the  probate  court   of  said 
county,  stating  the  necessary  jurisdictional 
facts,  alleging  that  Matthew  Ellis  died  in- 
testate,  and   that  she  was  his  widow,  and 
asking  to  be  appointed  his  administratrix. 
On  the  day  appointed  for  the  hearing  Rachel 
Ellis  appearea,  denied  that  Flora  was  the 
widow,  alleged  that  she  was  the  widow,  and 
asked  that  she  be  appointed  administratrix. 
At  the  same  time  appeared  a  brother  and  sister 
of  deceased,  representing  that  the  deceased 
had  made  a  will,  still  in  force,  and  asking 
the  court  to  make  the  proper  order  or  decree  in 
the  premises.     The  probate  court  appointed 
Flora  administratrix,  and  on  an  appeal  to 
the  district  court,  in  which  the  court  heard 
all  the  parties,  that  court  affirmed  the  decis- 
ion of  the  probate  court. 
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Before  taking  up  the  principal  question  in 
the  case,  the  only  one  which  seems  to  us  of 
sufficient  importance,  as  presented  by  the 
evidence,  to  call  for  consideration  at  any 
length,  we  will  dispose  of  others  of  less  im- 
portance. It  is  claimed  by  appellants  that 
the  Act  of  1889  known  as  the  **  Probate  Code'' 
was  not  passed  in  the  house  of  representatives 
in  the  manner  prescribed  by  the  constitution, 
because  it  does  not  appear  from  the  house 
journal  that  the  bill  was  read  on  three  dif- 
ferent days,  or  that  the  rule  was  suspended, 
as  required  by  the  constitution.  It  is  not 
clear  to  us  what  the  Probate  Code  has  to  do 
with  the  case,  for  the  rule  providing  who 
shall  be  entitled  to  administration  was  the 
same  under  the  prior  law  as  under  that  act, 
and  the  evidence  of  a  will  offered  was  not 
sufficient  to  establish  a  will,  not  produced, 
either  under  the  prior  law  or  the  Probate 
Code.  Every  bill  signed  and  approved  as 
required  by  the  constitution  is  presumed  to 
have  been  properly  passed.  And,  as  held  in 
Slate  ▼.  Petenon,  88  Minn.  148,  the  absence 
from  the  journal  of  either  house  of  an  entry 
showing  that  a  particular  thing  was  done,  Is 
no  evidence  that  it  was  not  done,  unless  the 
constitution  requires  the  entry  to  be  made ; 
and  there  is  no  such  reauirement  in  respect 
to  the  reading  of  a  bill  on  three  different 
davs,  or  its  passage  under  a  suspension  of  the 
rule.  The  objection,  therefore,  is  not  well 
taken. 

Ellis  executed  two  wills,— K>ne  in  1890, 
which  he  destroyed,  with  intent  to  revoke, 
in  July,  1891,  when  he  executed  another. 
He  destroyed  that  will,  apparently  with  in- 
tent to  revoke  it,  December  81,  1891.  The 
'  appellants  offered  evidence  tending  to  prove 
that  at  that  date  he  had  not  sufficient  mental 
capacity  to  make  or  revoke  a  will.  On  the 
respondent's  objection  this  evidence  was  ex- 
cluded, on  the  ground,  as  we  understand, 
that  it  was  immaterial,  because  there  was 
not  sufficient  evidence  of  the  will.  It  must 
be  apparent  that,  in  order  to  defeat  an  ap- 
plication for  the  appointment  of  an  adminis- 
trator, proof  of  a  will,  not  forthcoming, 
must  be  such  as  to  show  that  it  can  be  estab- 
1  ished.  Proof  that  one  was  executed  will  not 
suffice  without  proof  to  a  reasonable  certainty 
of  its  contents.  To  establish  a  will  without 
such  proof  would  be  to  make  a  will  for  the 

Sarty.  The  evidence  afforded  no  means  of 
etermining  with  any  degree  of  certainty 
what  disposition  the  will  of  Julv,  1891,  made 
of  the  testator's  property.  The  most  that 
could  be  made  of  it  was  that  it  left  to  Flora 
Ellis  one  third  of  the  property,  and  some- 
thing more,  but  how  much  or  what  more  did 
not  appear;  that  there  were  specific  devises 
or  legacies  to  others,  but  to  whom,  except 
one,  or  how  much  to  any  one  of  them,  did 
not  appear;  and  that  there  was  a  residuary 
devisee  or  legatee,  but  who,  did  nor  appear ; 
and  there  were  no  means  of  determining  how 
much  would  be  the  residue.  Of  course,  a 
will,  not  produced,  could  not  be  established 
on  any  such  evidence,  and  evidence  that  the 
testator  had  not  capacity  to  revoke  it  would 
be  immaterial.  That  leaves  only  the  ques- 
tion which  of  the  two,  Flora  or  Rachel,  was 
the  widow  of  Matthew  Ellis?    That  depends 
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on  the  validity  of  the  judgment  divorcing 
Rachel  and  Matthew.  It  is  objected  that  tho 
judgment  was  not  sufficiently  proved,  be- 
cause— First,  tho  authentication  was  not  in 
conformity  with  the  act  of  congress ;  second, 
the  copy  authenticated  is  a  copy  of  the  judg- 
ment roll,  and  it  does  not  appear  the  judg- 
ment was  ever  entered  in  the  judgment  book. 
When  the  proceedings  of  a  court  of  another 
state  are  authenticated  as  provided  by  act  of 
congress,  they  must  be  received  as  evidence ; 
but  it  is  competent  for  the  legislature  of  each 
state  to  provide  that  proof  of  such  proceed- 
ings may  be  received  in  the  courts  of  such 
state  by  autlientication  less  than  is  prescribed 
by  act  of  congress,  and  the  authentication  in 
this  case  was  in  accordance  with  the  statute 
of  the  state.  We  will  assume  that  the  laws 
of  Wisconsin  are  the  same  as  our  own  in  re- 
spect to  entering  judgments  and  making  up 
the  judgment  rolls.  The  roll,  or  an  authen- 
ticated copy  of  it,  is  evidence  of  all  that  is 
properly  contained  in  it,  including  the  judg- 
ment, and  is  evidence,  prima  facie  at  any 
rate,  that  the  judgment  was  properly  rendered 
and  entered  so  as  to  have  effect.  It  is  ob- 
jected to  the  judgment  that  by  the  laws  of 
Wisconsin  (which  on  this  point  were  proved) 
the  action  for  divorce  is  a  local  action, — tha. 
is,  that  it  is  properly  triable  In  the  couuty 
where  the  parties,  or  one  of  them,  resides; 
that  by  the  pleadings  it  appears  that  the  only 
county  in  which  either  party  resided  was  the 
county  of  St.  Croix,  but  that  the  hearing  in 
the  action  was  had  in  the  county  of  Eaa 
Claire.  And  it  is  urged  that  in  hearing  the 
case  the  court  acted  without  jurisdiction. 
We  are  not  referred  to  any  decision  in  that 
state  as  to  the  effect  on  the  jurisdiction  of  a 
trial  (by  the  same  court)  in  one  county  when 
the  statute  provides  that  the  trial  ought  to 
be  in  another.  In  this  state  it  might  be  an 
irregularity,  and,  if  objected  to,  error,  but 
would  not  affect  the  jurisdiction  of  the  court 
so  as  to  render  the  judgment  void.  Oill  ▼. 
Brctdlev,  21  Minn.  15 ;  ^pp  v.  Oook,  46  Minn. 
586;  fuUu  v.  Brawley,  8  Minn.  277  (Gil. 
191).  And  we  assume  that  the  rule  is  the 
same  in  Wisconsin. 

The  appellants  offered,  In  order  to  impeach 
and  avoid  the  judgment,  to  prove  that  Rachel 
Ellis  was  compelled  to  bring  the  action  by 
the  defendant's  course  of  conduct  towards 
her,  which  consisted  in  endeavoring  to  per- 
suade her  to  bring  the  action ;  that  during  the 
period  of  two  years  he  abandoned  her  at  dif- 
ferent times,  at  first  for  a  week  at  a  time, 
gradually  lengthening  the  periods  of  absence 
until  they  became  three  months  at  a  time, 
leaving  her  unprovided  with  the  necessaries 
of  life,  and  threatening,  whenever  he  re- 
turned, that  he  would  continue  that  course  of 
conduct  unless  she  consented  to  bring  the 
action,  and  that  unless  sho  so  consent^  he 
would  run  away,  and  leave  her  without  a 
penny ;  and  also  to  prove  other  acts  of  his  of 
a  similar  character,  all  of  which  had  such 
effect  upon  nerves  and  health  and  mental  con- 
dition that  she  was  not  a  free  ap^ent,  in  which 
condition  she  brought  the  actioti ;  from  all 
which  it  is  claimed  she  brought  it  under 
duress.  Whether  at  any  time,  and  especially 
whether  after  she  has  received  and  enjoyed 
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the  fnilts  of  the  action,  and  has  acquiesced 
for  yean,  until  the  deifendant  has  married 
again,  and  has  died,  and  there  Is  left  solely 
the  matter  of  distributing  his  property,  a 
wonuuB  plaintiff  could,  because  of  such  facts, 
obtain  any  relief  in  the  same  action,  we  will 
not  Undertake  to  say.  Certainly  it  would  be 
no  ground  for  assailing  the  judj[:ment  in  a 
collateral  proceeding  at  any  time.  In  the  ma- 
jority of  actions  for  divorce  by  wives  on  the 
ground  of  desertion  or  of  ill  usage,  the  same 
claim  of  duress  to  bring  the  action  might 
be  made  as  in  this  case,  and  the  stronser  the 
grounds  for  divorce  the  stronger  wouldbe  the 
ground  to  avoid  the  judgment  whenever  it 
might  be  convenient  or  profitable  to  do  so. 
The  court  properly  excluded  the  evidence. 

The  principal  question  in  the  case  was 
preaentM  by  the  appellants'  offer  to  prove, 
and  the  ruling  of  the  court  excluding  the 
evidence,  that  at  the  time  of  bringing  the 
action  in  Wisconsin  and  of  the  divorce  decree 
neither  of  the  parties  to  It  was  a  resident  of 
that  state,  but  that  both  were  residents  of  this 
state.  It  is  claimed  for  the  evidence  that,  if 
admitted,  it  would  have  shown  that  the  Wis- 
consin court  had  no  jurisdiction  of  the  sub- 
ject-matter of  the  action,  to  wit,  the  marital 
relation  between  the   parties;   that  conse- 

auentl  V  the  decree  was  void :  Rachel  remained 
le  wife,  and  is  now  the  widow,  of  Matthew ; 
and  that  the  marriage  with  Flora  was  void. 
The  question  thus  raised  is  of  great  impor- 
tance, and  difficult  to  satisfactorily  deter- 
mine. It  is  an  undisputable  general  proposi- 
tion that  the  tribunals  of  a  oountrv  nave 
jurisdiction  over  a  cause  of  divorce,  wherever 
the  offense  may  have  occurred,  if  either  of 
the  parties  have  an  actual,  bona  fide  domicil 
within  ita  territory.  This  necessarily  results 
from  the  right  of  every  nation  or  state  to 
determine  the  status  of  its  own  domiciled 
citizens  or  subjects  without  interference  of 
foreign  tribunals  In  a  matter  with  which  they 
have  no  concern.  But  when  in  the  court  of 
a  state  an  action  for  divorce  is  brought,  and 
a  decree  of  divorce  rendered,  the  court  is 
presumed  to  have  determined  the  facts  es- 
sential to  its  jurisdiction  among  them  the 
residence  of  the  parties.  When,  as  between 
whom,  and  to  what  extent  is  such  determina- 
tion binding  in  the  state  in  which  the  parties 
are  in  fact  residents?  The  cases  in  which  the 
question  may  arise  may  be  divided  into  three 
classes :  First,  in  proceedings  between  the 
state  of  the  parties  aciual  residence  and  one 
of  the  parties ;  second,  in  proceedings  between 
the  parties  in  the  state  of  their  actual  resi- 
dence, where  the  divorce  In  the  other  state  was 
procured  on  the  application  of  one  of  them, 
the  other  not  appearing  in  the  action  to  pro- 
cure it ;  third,  in  proceedings  between  the 
parties  when  both  voluntarily  appeared  in 
the  action  in  which  the  divorce  was  granted, 
and  consented  to  the  jurisdiction,  or  that  the 
conrt  might  determine  the  facts  on  which  the 
Jurisdiction  depended.  In  the  second  class 
of  cases,  since  it  was  settled  Uiat  a  judgment 
of  another  state  can  be  assailed  on  the  ground 
of  want  of  lurisdiction  in  the  court  to  render 
it,  the  decisions  have  been  practically  uniform 
that  the  party  who  did  not  submit  to  the  joris- 
dirtfnn  18  not  bound  by  the  judgment     Of 
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the  decisions  in  eases  coming  under  the  first 
class  we  refer  to  four, — Hood  v.  StaU^  66  Ind. 
263,  26  Am.  Rep.  821 ;  Van  FoBsen  y.  8tate^ 
87  Ohio  St.  817,  41  Am.  Rep.  (K)7 ;  PeopU  y. 
DaweU,  25  Mich.  247.  12  Am.  Rep.  260 ;  and 
Siate  V.  Armington,  25  Minn.  29, — all  cases 
between  the  state  of  actual  residence  and  one 
of  the  parties.  In  tlie  first  of  these  the  record 
of  the  judgment  showed  that  neither  of  the 
parties  was  a  resident  of  Utah,  where  it  was 
rendered,  so  that  the  record  impeached  itself. 
It  was,  of  course,  held  that  the  judgment  was 
void.  In  each  of  the  others  it  was  held  that, 
in  order  to  show  want  of  jurisdiction  in  the 
court  rendering  the  judgment,  it  might  be 
shown  that  neither  of  the  parties  resided 
within  the  state  in  which  it  was  rendered, 
and,  that  beine  shown,  it  was  void.  In  the 
opinion  in  each  case  language  is  used  ap- 
parently sustaining  the  proposition  that  such 
would  be  the  rule  however  tne  question  of  the 
validity  of  the  judgment  might  arise.  In 
Bu^Y,  Dawell,  ifr.ViMtfMCooley  delivered 
the  prevailing  opinion,  Mr,  Chief  Justice 
Christiancy  concurring,  and  Mr,  Justice 
Campbell  dissenting.  It  was  enough  for  the 
purpose  of  that  case  to  decide  whether  the 
judgment  was  valid  as  against  the  state  of 
resiaence.  Whether  it  was  valid  as  between 
the  parties  was  not  before  the  court ;  and  such 
was  the  case  in  Hood  y.  State,  and  State  v. 
Armington,  So  far  as  the  state  of  residence 
is  concerned,  it  must  be  taken  upon  the  au- 
thorities, and  certainly  in  this  state,  upon  the 
Armitigton  Ca$e,  thattt  is  not  bound  by  a 
judgment  divorcing  two  of  its  resident  citi- 
zens, rendered  by  a  court  of  another  state* 
There  are  reasons  why  it  should  not  be  bound,, 
however  it  may  be  between  the  parties  which 
we  will  presently  refer  to. 

It  does  not  follow  that  the  judgment  is  void 
in  the  third  class  of  cases.  A  judgment 
operating  on  a  rM  may  be  bindinj^  between 
the  parties  to  the  action  without  binding  one 
not  a  party,  but  interested  in  the  re$.  In  an 
action  for  divorce  the  rM  upon  which  the  judg- 
ment operates  is  the  status  of  the  parties. 
There  are  three  parties  interested  in  that, — the 
husband,  the  wife,  and  the  state  of  their 
residence.  This  was  in  the  mind  of  Mr. 
Juitiee  Cooley  in  writing  the  opinion  In  the 
DaweUCase.  He  said:  ^  But  it  is  said  if  the 
parties  appear  in  the  case  the  question  of 
jurisdiction  is  precluded.  That  might  be  so 
if  the  matter  of  divorce  was  one  of  private 
concern  exclusively. "  **  As  the  laws  now  are, 
there  are  three  parties  to  every  divorce  pro- 
ceeding,— the  husband,  the  wife,  and  the 
state ;  (he  first  two  parties  representing  their 
respective  interests  as  individuals ;  the  state 
concerned  to  guard  the  morals  of  its  citizens, 
by  taking  care  that  ni'tlicr  by  collusion  nor 
otherwise  shall  divorce  be  allowed  under  such 
circumstances  as  to  reduce  marriage  to  a  mere 
temporary  arrangement  of  conscience  or  pas- 
sion." *^8uch  l^ing  the  case,  suppose  we 
admit  that  the  parties  may  be  bouna  oy  their 
voluntary  appearance  in  the  foreign  jurisdic- 
tion. How  aoes  that  affect  the  present  case? 
How,  and  in  what  manner,  did  the  Indiana 
court  obtain  jurisdiction  of  the  third  party 
entitled  to  be  heard  in  this  proceeding ;  that 
is  to  say,  of  the  stote  of  Michigan?*^  This 
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line  of  reasoning  was  applied  by  the  same 
court  in  Waldo  ▼.  "Waldo,  62  Mich.  94.  One 
question  in  that  case  was  whether  the  plain- 
tiff was  the  widow  of  Jerome  B.  Waldo,  just 
as  in  this  it  is  whether  Flora  Ellis  is  the 
widow  of  Matthew.  Previous  to  her  marriage 
to  Jerome  B.  she  had  been  married  to  one 
Ourcy,  from  whom  she  had  obtained  a  divorce 
ill  Indiana,  both  parties  appearing  in  the 
action  for  it.  The  court  held  the  judtrmeni 
could  not  be  assailed  bv  showing  want  of 
residence  in  Indiana  ana  residence  in  Michi  • 
gan.  saying  in  one  part  of  the  opinion :  **  This 
state  has  never  complained  of  that  judgment, 
and  neither  party  has  objected  to  it."  The 
DawcU  C<ue  was  not  referred  to«  and  we  may 
from  both  cases  take  the  rule  in  that  state  to 
be  that,  while  the  state  cannot  be  bound  by 
its  resident  citizens  appearing  in  and  consent- 
ing to  the  jurisdiction  of  a  court  in  another 
state  in  an  action  for  divorce,  the  parties  may 
so  bind  themselves  in  respect  to  their  in- 
dividual interests.  In  Kinnier  v.  Kinnier, 
45  N.  Y.  635,  6  Am.  Rep.  132,  a  private 
action,  it  was  held  that  a  judgment  of  divorce 
by  the  court  of  another  state,  both  parties  ap- 
pearing in  the  action,  could  not  be  assailed 
on  the  question  of  residence.  In  the  course 
of  the  opinion  the  court.  Church,  Ch,  «/., 
said  :  "Nor  can  I  assent  to  the  reason  given 
for  allowing  the  husband  to  repudiate  the 
binding  force  of  the  judgment  upon  him, 
after  voluntarily  submitting  himself  to  the 
jurisdiction  of  the  court,  and  litigating  the 
case  upon  its  merits;**  thus  recognizing 
the  effect  of  the  voluntary  submission  upon 
the  parties'  right  to  question  the  judgment. 
Oases  in  Massachusetts,  to  which  we  are  cited 
by  appellants,  are  hardly  of  authority  on  the 
point,  because  the  decisions  were  based 
mainly  on  a  statute  of  that  state.    EUis  ▼. 


W7iite,  61  Iowa,  644,  has  only  bearing  on  one 
phase  of  this  case.  It  was  there  held  that  a 
plaintiff  in  an  action  for  divorce  and  alimony- 
can  not  question  the  jurisdiction  of  the  court 
after  accepting  the  benefits  of  the*judgment. 

It  may  seem  anomalous  that  a  judgment  of 
divorce  can  be  so  far  effectual  between  the 
parties  as  to  extinguish  all  rights  of  property 
dependent  on  the  marriage  relation,  without 
being  effectual  to  protect  them  from  ac- 
countability to  the  state  for  their  subsequent 
acts.  One  reason  why  they  ought  not  to  be 
permitted,  bv  going  into  another  state  and 
procuring  a  divorce,  to  escape  accountability 
to  the  laws  of  their  state,  is  that  their  act  is 
a  fraud  upon  the  state,  and  an  attempt  to 
evade  its  laws,  to  whidi  it  in  no  wise  con- 
sents, and  it  may  therefore  complain.  But 
the  parties  do  consent,  and  why  should  they 
be  heard  to  complain  of  the  consequences  to 
them  of  what  they  have  done?  Why  should 
they  be  permitted  to  escape  those  consequences 
by  saying :  "^It  is  true  that  by  a  false  oath 
made  by  one  of  us,  and  connived  at  by  the 
other,  we  committed  a  fraud  in  the  Wisconsin 
court,  and  induced  it  to  take  cognizance  of 
the  case ;  but  now  we  ask  to  avoid  its  judg- 
ment by  proof  of  our  fraud  and  perjury  or 
subornation  of  perjury."  Because  we  do 
not  think  it  can  be  done  the  parties  must,  so 
far  as  their  individual  interests  are  con- 
cerned, abide  by  the  judgment  they  procured 
that  court  to  render;  and,  of  course,  what 
will  bind  them  will  bind  those  who  claim 
through  them,  or  either  of  them,  which  is 
the  case  with  the  appellants  other  than 
Kachel.  There  were  other  minor  question! 
raised  by  the  assignments  of  error,  but  w« 
do  not  see  any  merit  in  any  of  them. 

Order  affirmed^ 
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!•  A  minority  stockholder  cannot  in- 
voke the  Jurisdiction  of  equity  for  him- 
self and  those  who  may  sutwequeatly  join  him  to 
prevent  the  majority  of  stookholders  from  mak- 
ing a  contract  which  is  neither  uUra  iHres, 
fraudulent,  nor  lilegaL 

8.  The  Dact  that  the  eame  persons  con- 
stitute the  majority  stockholders  in 

NOTE.~Most  cases  in  which  the  rifrht  of  a  minor- 
ity stockholder  to  sue  arises  are  those  which  1n- 
▼olve  fraud,  iileffality,  or  ultra  rfrMactfv,  and  which 
do  not  involye  the  distinct  question  of  the  right  of 
the  majority  to  control  the  managrement  of  the 
corporation. 

The  limits  of  equitable  Jurisdiction  as  to  Inter- 
ference with  such  mauaRemeotat  suit  of  minority 
stockholders  are  very  clearly  shown  in  the  above 
case  in  accordance,  as  we  believe  with  the  estab- 
lished authorities  on  the  subject. 

28  L.  R.  A. 


each  of  two  companies  does  not  eolarire 
the  Jurisdiction  of  equity  to  interlere  with  the 
management  of  one  of  those  corporations  in  its 
relation  with  the  other  at  the  suit  of  a  miaor- 
Ity  stockholder. 

8*  An  injunction  against  the  leasing^  by 
a  railroad  company  of  another  rail- 
road without  the  court's  leave  is  in  excess  of 
the  power  of  the  court,  as  the  court  cannot  pre- 
scribe the  terms  of  such  a  lease,  andean,  at  the 
most,  prevent  only  such  a  lease  as  is  illegai» 
tdtra  vires,  or  fraudulent. 

(January  11,1804.) 

For  cases  In  which  stockholders  may  sue.  see 
notes  to  Mack  v.  De  Bardeleben  Coal  ft  Iron  Oo. 
(Ala.)  9L.  R.  A.  660;  i?«  Oshkosh  Mut^  F.  Ins.  Co. 
(WIS.)  9  L.  B.  A.  273;  Chicaflro  Mut.  L.  Indemnity 
Asso.  ▼.  Hunt  (111.)  2  L.  R.  A.  649. 

As  iilustratinff  different  sides  of  the  question  as 
to  the  power  of  equity  to  protect  minority  stock- 
holders by  ordering  an  accounting  and  dissolutloii 
tbouffh  involvinsr  different  facts,  see  Miner  ▼.  Belle 
Isle  Ice  Go.  (Mich.)  17  L.  B.  A.  4l£,  and  Wheeler  w. 
Pullman  Iron  &  Steel  Oo.  (UL)  17  L.  B.  A.  SIB. 
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APPEAL  by  plaintiff  from  &  decree  of  the 
Circuit  Court  of  Baltimore  Ciiy  dissolving 
.-Wk  temporary  injunction  and  dismissing:  the  bill 
in  a  suit  brou/z^ht  to  compel  an  accounting 
of  transactions  between  two  railroad  compa- 
nies, and  to  enjoin  the  perfection  of  a  lease  by 
one  company  to  the  other  of  its  road.  Af- 
Jirmed. 

The  facts  are  stated  in  the  opinion. 
Me*»rs.    Charles  Marshall*    John   L. 
Thomas*  and  W.  Irvine  Cross  for  appel- 

.  lant.  

Mesmrs.  W«  Pinkney  Whyte*  Bernard 
<rarter9  and  Frank  Wood  for  appellees. 

MeSherry*  J.,  delivered  the  opinion  of 
^he  court : 

We  have  given  most  patient  and  laborious 
'Study  to  the  voluminous  record  now  before 
us,  as  well  as  to  the  full  and  exhaustive 
briefs  filed  by  the  distinguished  counsel  who 
so  ably  argued  the  cause ;  and,  after  mature 
-deliberation,  we  now  proceed  to  state  as  con- 
oiselv  as  possible  the  reasons  upon  which  the 
XM>nc1usioDS  we  have  reached  are  founded. 
The  West  Virginia  Central  &  Pittsburg  Rail- 
way Company  was  incorporated  by  the  leg- 
islature of  West  Virginia  with  an  authorize 
^capital  stock  of  60,000  shares  of  the  par  value 
of  $100  per  share.     Of  these  shares,  when 
•^he  pending  bill  of  complaint  was  filed,  5,000 
"were  held  in  trust  for  the  company's  treas- 
ury ;  7, 200  were  owned  by  the  appellant, 
J^.lexander  Shaw ;  2,600  by  other  members  of 
his    family;    30,194   by    Henry  G.    Davis, 
Thomas  R.  Davis,  and  Stephen  B.  El  kins, 
-and    their   families;    and    the    residue    by 
Thomas  F.  Bayard,  James  G.  Blaine,  Wil- 
liam Windom,  William  Keyser,  and  quite  a 
mumber  of  other  persons.     The  road  extends 
from  West  Virginia  Junction,   near  Pied- 
onont.  on  the  line  of  the  Baltimore  &  Ohio 
Bailroad,  in  a  southerlv  direction  to  Davis, 
in  West  Virginia,  a  distance  of  some  fifty- 
-«iglit  miles.  ~^  The  company  owns  large  tracts 
•of  coal  and  timber  land,  and  is  chiefly  a  coal 
-and  lumber  carrying  road.     Its  sole  outlet 
was,  originally,  the  jSalti more  &  Ohio  Rail- 
-j-oad  at  West  Virginia  Junction.     Not  long 
after  it  began  operations,  it  encountered  seri- 
'Ous  difficulties  with  the  Baltimore  &  Ohio, 
and,  as  described  by  Mr.  William  Keyser,  it 
soon  became  apparent  that  the  business  of  the 
West  Virginia  Central  was  largely  dimin- 
ished, and  that  it  was  greatlv  embarrassed 
\>j  the  lack  of  harmonious  relations.     In  fact, 
-the  West  Virginia  Central  property  became 
almost  sidetracked  by  the  lack  of  facilities, 
the  want  of  a  cordial  understanding,  and  Its 
consequent  inability  to  make  contracts  which 
it  would  be  able  to  fulfill ;  and  at  last  the 
necessity  was  forced  upon  this  road  to  get 
another  outlet,  or  accept  the  situation  of  be- 
ing entirely  bottled  up.    As  a  result  of  this 
-condition,  the  Piedmont  &  Cumberland  Rail- 
way Company  was  organized  and  incorpo- 
rated, with  a  capital  stock  of  18,000  shares, 
for  the  construction  of  a  road,  parallel  to  the 
Baltimore  &  Ohio,  from  Piedmont  to  Cum- 
Jt)er]and.     Of  the  capital  stock   Henry   G. 
Davis,  H.  G.  Davis  «s  Bro.,  and  Stephen  B. 
Elkins  hold  7,295  shares,  the  Pennsylvania 
Railroad  Company  holds  4,000  shares,  and  I 
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the  residue  is  held  In  smaller  lots  b^  other 
persons, — Mr.  Shaw  owning  none  of  it.  On 
May  21,  1886,  a  tripartite  agreement  was  en- 
tered into  between  the  West  Virginia  Cen- 
tral, the  Piedmont  &  Cumberland,  and  the 
Pennsylvania  Railroad  Companies,  whereby 
the  latter  agreed  to  set  apart  5  per  cent  of  its 
receipts  from  traffic  coming  to  its  road  from 
the  West  Virginia  Central  and  going  from 
its  road  to  the  latter,  as  a  fund  to  guarantee 
the  pajment  of  the  interest  on  the  bonds  of 
the  Piedmont  <&  Cumberland  road,  which 
were  to  be  issued  to  the  extent  of  $650,000, 
that  the  money  might  be  thereby  raised  for 
the  construction  of  the  new  road.  The  West 
Virginia  Central  agreed  to  deliver  to  the 
Piedmont  &  Cumberland  all  traffic  it  could 
control,  and  the  Piedmont  &  Cumberland 
agreed  to  deliver  to  the  Pennsylvania  Rail- 
road one  half  of  all  traffic  hauled  by  it  to 
Cumberland  ;  and  this  agreement  was  ratified 
by  the  stockholders  of  the  West  Virginia 
Central,  at  a  meeting  in  January,  1887,  by 
a  vote  of  37,895  shares.  With  the  money 
raised  by  the  negotiations  of  these  bonds* 
and  by  a  call  of  a  small  installment  of  the 
stock  subscribed,  the  Piedmont  &  Cumber- 
land Railroad  was  built.  When  finished,  in 
August,  1887,  it  was  operated  by  the  West 
Virginia  Central  under  a  verbal  agreement 
for  60  per  cent  of  the  gross  earnings.  Sub- 
sequently, and  as  will  be  stated  more  at  large 
later  on,  the  stockholders  of  the  West  Vir- 
ginia Central  appointed  a  committee  to  con- 
sider, and  report  at  an  adjourned  meeting  to 
be  held  on  March  15,  1890,  a  permanent  lease 
of  the  Piedmont  &  Cumberland  road.  On 
the  14th  of  March  the  appellant,  Alexander 
Shaw,  as  a  minority  stockholder  of  the  West 
Virginia  Central,  in  behalf  of  himself  and 
of  other  stockholders  who  might  come  in 
and  be  made  parties,  filed  the  oill  of  com- 
plaint which  inaugurated  the  pending  liti- 
gation. The  averments  of  the  bill  relate 
to  two  distinct  and  disconnected  subjects. 
From  paragraph  1  to  and  including  para- 
graph 7  the  bill  is  confined  to  a  statement  of 
transactions  between  the  West  Virginia  Cen- 
tral, on  the  one  side,  and  Henry  G.  Davis, 
Thomas  B.  Davis,  and  Stephen  B.  Elkins, 
on  the  other,  and  these  are  introduced,  ap- 
parently, for  the  purpose  of  showing  the 
mode  in  which  these  majority  stockholders 
dealt  with  the  company  in  matters  pertain- 
ing, not  to  this  proceeding,  but  to  something 
totally  different.  The  remaining  paragraphs 
of  the  bill  have  reference  to  transactions  be- 
tween the  West  Virginia  Central  and  the 
Piedmont  &  Cumberland,  and  to  the  deal- 
ings of  Henry  G.  Davis,  Thomas  B.  Davis, 
and  Stephen  B.  Elkins,  as  officers  and  di- 
rectors of  these  corporations,  with  the  corpo- 
rations themselves,  and  they  may  be  briefly 
stated  as  follows:  That  >lessrs.  Davis  and 
Elkins,  having  subscribed  for  a  majority  of 
the  stock  of  the  Piedmont  &  Cumberland  road, 
gave  value  to  their  shares  by  the  following 
process :  (1)  With  a  view  of  constructing  a 
road  that  could  be  cheaply  built,  they  se- 
lected a  location  so  low  in  the  valley  as  to 
expose  the  road  to  heavy  and  destructive 
damages  in  times  of  floods  in  the  Potomac ; 
that  the  road  was  in  other  respects  defectively 
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<x>nBtnicted,  and  that  it  la  ruinously  expen- 
aive  to  operate ;  that  it  was  designedly  so  con- 
structed, with  a  view  of  having  it  operated 
by  the  West  Virginia  Central,  and  of  throw- 
ing upon  the  latter  company  the  heavy  cost 
of  operating  it.  (2)  Before  the  Piedmont  & 
Cumberland  road  was  in  a  condition  for  the 
transportation  of  freight  or  passengers,  the 
Messrs.  Davis  and  El  kins  used  their  official 
power  in  the  West  Virginia  Central  to  make 
the  latter  company  complete  the  construction 
of  the  Piedmont  &  Cumberland  road,  and, 
without  authority  from  the  stockholders 
of  the  West  Virginia  Central,  they,— the 
Messrs.  Davis  and  Elk  ins, — as  officials  of 
the  two  companies,  made  an  arrangement  by 
which  the  West  Virginia  Central  Company 
began  the  operation  of  the  Piedmont  &  Cum- 
berland road  in  its  incomplete  condition, 
whereby  the  West  Virginia  Central  was  made 
to  pay,  not  only  the  ordinary  cost  of  opera- 
tion, but  to  complete  the  Piedmont  A  Cum- 
1>erland  road,  ana  to  put  upon  it  betterments 
and  improvements  for  the  benefit  of  them- 
selves as  the  principal  stockholders  therein. 
(8)  While  the  Piedmont  &  Cumberland  road 
was  still  a  most  precarious  property,  and  sure 
to  entail  immense  expense  in  its  operation, 
the  Messrs.  Davis  and  Elkins  determined,  at 
the  annual  meeting  in  January,  1890,  to  risk 
the  attempt  to  make  the  stockholders  of  the 
West  Virginia  Central  ratify  a  permanent 
lease  of  the  Piedmont  &  Cumberland  road, 
which  had  been  prepared  and  presented  to 
the  meeting ;  and  that  the  lease  was  most  dis- 
advantageous to  the  West  Virginia  Central, 
and  most  advantageous  to  the  Piedmont  & 
Cumberland  Company ;  and  that  the  rate  of 
earnings  proposed  in  said  lease  as  a  compen- 
sation to  the  West  Virginia  Central  was  in- 
adequate, and  would  be  a  fraud  on  the  stock- 
holders of  that  company.  (4;  When  the 
lease  was  proposed  to  the  stockholders,  the 

{plaintiff  made  a  violent  protest  a/^ainst  any 
ease  being  executed  until  the  account  be- 
tween the  two  companies  should  be  first  ad- 
justed, without  which  adjustment  the  earn- 
ing capacity  of  the  Piedmont  &  Cumberland 
road,  the  expense  incident  to  maintaining  it, 
or  a  fair  rate  of  rental  could  not  be  ascer- 
tained ;  that  the  confused  state  of  the  ac- 
counts kept  by  the  West  Vir/^inia  Central 
renders  any  accurate  statement  impossible, 
and  it  would  be  a  fraud  on  the  stockholders 
of  the  West  Virginia  Central  to  have  any 
lease  made  before  a  full  settlement  of  these 
accounts  between  the  two  companies;  that 
Messrs.  Davis  and  Elkins  consented  to  ad- 
journ the  stockholders'  meeting  until  March 
15,  1890,  and  that  it  is  their  design  at  that 
meeting  to  use  the  power  which  they  have 
as  the  holders  of  the  majority  of  the  stock  of 
the  West  Virginia  Central  to  compel  the  rati- 
fication and  acceptance  of  the  lease,  which 
they,  as  officers  of  the  West  Virginia  Cen- 
tral, have  agreed,  upon  with  themselves,  as 
officers  of  the  Piedmont  &  Cumberland  Com- 
pany. The  prayers  for  relief  are— First,  for 
«  discovery  of  the  ownership  of  the  stock  of 
the  Piedmont  &  Cumberland  Railway ;  sec- 
ond, for  a  discovery  of  the  holdings  of  the 
stock  of  the  Piedmont  A  Cumberland  Com- 
IMuiy  by  the  West  Virginia  Central  Com- 
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paoiy,  and  the  moneys  spent  b}'  the  latter 
company  on  the  road  of  the  first-named  com- 
pany ;  third,  for  an  account  as  to  how  muclv 
money  is  due  to  the  West  Virginia  Central 
by  the  Piedmont  &  Cumberland  Company  for 
advances  made  by  the  West  Virginia  Central 
on  any  account,  and  particularly,  on  accouut^ 
of  the  completion  of  the  Piedmont  &  Cum- 
berland, which  was  paid  by  the  West  Vir- 
f;inia  Central  out  of  the  60  per  cent  operat- 
ne  expenses  received  under  the  verbal  lease, 
ana  which  ought  to  have  been  charged  to  the 
Piedmont  &  Cumberland  and  paid  out  of  the 
40  per  cent  of  the  gross  earning  received  by 
it;  and,  fourth,  for  an  injunction  to  restraick 
the  execution  of  the  proposed  lease,  or  any 
other  lease,   until  the  ODurt  can  ascertaiu 
what  would  be  a  proper  apportionment  of 
the  earnings  between  the  leased  road  and  th^ 
operating  road,  and  what,  in  a  word,  ought 
to  be  the  terms,  conditions,  and  covenants  of 
such  a  lease.    An  injunction  as  prayed  wa» 
granted  on  March  14,  1890,  and  on  April  ^ 
the  defendants  answered,  denying  the  mate- 
rial allegations  of  the  bill,  and  moved  for  a> 
dissolution  of  the  injunction.     A  general 
replication  was  filed,  and  a  large  moss  of 
evidence,  covering  nearly  a  thou&and  printed 
pages,  was  taken.    At  the  hearing  the  cir- 
cuit court  of  Baltimore  city  on  March  23, 
1898,  dissolved  the  injunction  and  dismissed 
the  bill.    From  that  decree  this  appeal  wa» 
taken. 

It  will  be  observed  at  the  threshold  that 
the  relief  prayed  for  has  no  relation  what- 
ever to  the  first  seven  paragraphs  of  the  bill, 
and  whether  the  averments  contained  there- 
in be  true  or  be  false  is  purely  a  speculative' 
question  under  the  present  structure  of  the 
bill  of  complaint..  If  those  averments  had 
been  conceded  by  the  answer  to  be  true,  re- 
lating as  they  do  exclusively  to  alleged 
transactions  between  Messrs.  Davis  and  El- 
kins and  the  West  Virginia  Central  Com* 
pany.  it  is  not  perceivea  how  thev  could  in- 
fluence or  affect,  one  way  or  the  other,  totally 
different  transactions,  in  no  way  connected 
with  or  dependent  on  them.  No  relief  la 
sought  as  to  anything  averred  in  these  seven 
paragraphs.  The  case,  then,  before  us  is  that 
of  a  minority  stockholder  filine  a  bill  in  hia 
own  behalf,  and  in  behalf  of  ouiers  who  may 
subsequently  join  him,  to  restrain  by  inlunc- 
tion  the  majority  stockholders  of  one  railroad 
company  from  leasing,  except  with  the  leave 
of  a  court  of  equitv,  and  upon  the  terma 
which  it  may  prescribe,  the  road  of  another 
railway  company,  in  which  latter  company 
the  majority  stockholders  are  the  same  per- 
sons  who  are  the  majority  stockholders  in  the 
proposed  lessee  company;  and  also  praving 
for  an  account  between  the  two  companies  or 
antecedent  financial  transactions.  Naturally, 
the  inquiries  which  such  a  case  suggests  at 
the  very  outset  are — First,  what  jurlMiction 
has  a  court  of  equity  to  control  the  interaal 
management  of  a  corporation  at  the  instance 
of  a  minority  stockholder?  and,  secondly,  in 
what  manner  does  the  circumstance  that  the 
majority  of  the  stock  is  held  by  th6  same 
persons  in  both  the  companies,  affect  the 
question  of  jurisdiction?  And,  first,  it  may 
be  stated,  as  the  result  of  all  the  authorities^ 
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that  wbeneTer  any  action  of  either  directon 
or  ftockholders  is  relied  on  in  a  suit  by  a 
minority  stockholder  for  the  purpoee  of  in- 
voking the  interposition  of  a  court  of  equity, 
if  the  act  complained  of  be  neither  ultra 
«iret,  fraudulent,  nor  illegal,  the  court  will 
refuse  its  intervention  bemuse  powerless  to 
grant  it,  and  will  leave  all  sucn  matters  to 
be  disposed  of  by  the  majority  of  the  stock- 
holders in  such  manner  as  their  interests  may 
dictate,  and  their  action  will  be  binding  on 
all,  whether  approved  of  by  the  minority  or 
not.  "In  this  country,"  said  the  late  Mr. 
Jugties  Miller,  in  speaking  for  the  Supreme 
Court  of  the  United  States  in  Bawes  v.  Oak' 
land,  104  U.  S.  450,  26  L.  ed.  827,  ""the  cases 
outside  the  federal  courts  are  not  numerous, 
and,  while  they  admit  the  right  of  a  stock- 
holder to  sue  in  cases  where  the  corporation 
is  the  proper  party  to  bring  the  suit,  they 
limit  this  riffht  to  cases  where  the  directors 
are  guilty  oi  a  fraud,  or  a  breach  of  trust 
or  are  proceeding  ultra  vire$,^  And  so,  in 
MacDougaU  v.  Gardiner,  L.  R.  1  Gh.  Div. 
14,  James,  L,  J.,  said:  ''I  think  it  is  of 
the  utmost  importance  in  all  these  companies 
that  the  rule,  which  is  well  known  in  this 
court  as  the  rule  in  Madey  v.  Alston,  1  Phil. 
Ch.  790,  and  Lord  v.  Oovemor  S  Co,  at  Cop' 
per  Miners,  2  Phil.  Gh.  740,  and  Fom  v. 
Bdrboitle,  2  Hare,  461,  should  be  always  ad- 
hered to:  that  is  to  sav,  that  nothing  con- 
nected with  internal  disputes  between  the 
shareholders  is  to  be  made  the  subject  of  a 
bill  by  some  one  shareholder  in  behalf  of 
himself,  and  others,  unless  there  be  some- 
tiling  illegal,  oppressive,  or  fraudulent,— 
unless  there  is  something  uUra  vires  on  the 
part  of  the  company,  qua  company,  or  on  the 
part  of  the  majority  of  the  company,  so  that 
they  are  not  flt  persons  to  determine  it ;  but 
that  every  litigation  must  be  in  the  name  of 
the  company,  if  the  company  really  desire  it. 
Because  there  may  be  a  great  many  wrongs 
committed  in  a  company,  there  may  oe  claims 
against  directors,  there  may  be  claims  affainst 
odiceiB,  there  may  be  claims  against  debtors, 
there  may  be  a  great  variety  of  things  which 
a  company  may  be  well  entitled  to  complain 
of,  but  which,  as  a  matter  of  good  sense,  they 
do  not  think  It  right  to  make  a  subject  of 
litigation ;  and  it  Is  the  company  as  a  com- 
pany which  will  make  anything  that  is  wrong 
to  the  company  the  subject  of  litigation,  or 
whether  it  will  take  steps  to  prevent  the 
wrong  being  done.  .  .  .  Everything  in 
this  bill,  so  far  as  I  can  see,  if  it  is  a  wronff, 
is  a  wrong  to  the  company.  Whether  It 
ought  to  have  been  done,  or  ought  not  to 
have  been  done,  depends  on  whether  it  is 
for  the  good  of  the  company  it  should  have 
been  done,  or  for  the  good  of  the  company  it 
should  not  have  been  done ;  and,  putting  aside 
all  Illegality  on  the  part  of  the  maionty,  it 
is  for  the  company  to  determine  whether  it 
is  for  the  good  of  the  company  that  the  things 
should  be  done,  or  should  not  be  done,  or 
left  unnoticed."  In  the  same  case  Mellish, 
L.  J.,  after  observing  that  very  often,  in 
companies,  things  are  done  which  ought  not 
to  be  done,  pro^eds:  ''Now,  if  that  gives 
ft  right  to  every  member  of  the  company  to 
file  a  bill  to  have  the  question  decided,  then, 


if  there  happens  to'  be  a  cantankerous  mem- 
ber,  or  one  member  who  loves  liti^tion, 
everythinjBf  of  this  kind  will  be  litigated; 
whereas,  if  the  bill  must  be  filed  in  the  name- 
of  the  company,  then,  unless  there  is  a  ma- 
jority who  really  wish  for  litigation,  it  will 
not  go  on.  In  my  opinion,  if  Uie  thing  com- 
plained of  is  a  thing  which,  in  substance,  the* 
majority  are  entitled  to  do,  or  if  somethinj^ 
hss  been  done  irregularly  which  the  majority 
of  the  company  are  entitled  to  do  regularly, 
or  if  something  iias  been  done  illegally  which, 
the  majority  has  the  right  to  do  legally, 
there  can  be  no  use  in  having  litigation  about 
it,  the  ultimate  end  of  which  is  only  that  a> 
meeting  has  to  be  called,  and  then,  ulti- 
mately, the  majority  gets  its  wishes.  Is  it 
not  better  that  the  rule  shall  be  adhered  to* 
that^  if  it  is  a  thing  which  the  majority  are 
the  masters  of,  the  majority,  in  substance, 
shall  be  entitled  to  have  their  will  followed? 
If  it  is  a  thing  of  that  nature,  it  only  cornea 
to  this,  that  the  majority  are  the  only  per- 
sons who  can  complain  that  a  thing  which 
they  are  entitled  to  do  has  been  done  irregu- 
larly ;  and  this  is  what  as  I  understand,  waa 
decided  bv  the  cases  of  Modey  v.  Alston  and 
Fms  v.  Harbottle.  In  my  opinion  this  is  the 
rule  to  be  maintained."  See  also  Oray  v. 
Lewis,  L.  R.  8  Ch.  App.  1050. 

Secondly.  The  fact  tnat  the  same  persona 
hold  the  majority  of  the  stock  in  both  com- 
panies does  not,  of  itself,  enlarge  the  court's 
jurisdiction.  The  act  complained  of  fur- 
nishes the  test  of  jurisdiction,  and  it  must 
be  ultra  tfires,  fraudulent,  or  illegal.  Noth- 
ing short  of  this  will  suffice.  This  is  truo 
even  in  a  case  where  directors,  and  not  stock- 
holders, do  the  act  complained  of.  Bdoth 
V.  Bobinson,  66  Md.  441.  And  for  stronger 
and  more  obvious  reasons  is  it  also  true  in  a 
case  where  stockholders  themselves  act  di- 
rectly. They  are  not  trustees  or  quasi  trust- 
ees for  each  other.  Even  a  director  is  not, 
strictly  speaking,  a  trustee.  8pering*s  App, 
71  Pa.  11»  10  Am.  Rep.  684 ;  Smith  v.  An- 
ders^m,  L.  R.  15  Ch.  Div.  247.  In  Pmder  v. 
Lushingtcn,  L.  R.  6  Ch.  Div.  70,  Jessel,  Jf. 
B. ,  in  speaking  of  the  rights  of  a  stockholder,, 
said :  '^I  cannot  deprive  him  of  his  property, 
though  he  may  not  make  use  of  the  property 
in  the  way  I  approve.  This  is  really  the 
question,  because,  if  these  stockholders  have 
a  right  of  property,  then  I  think  all  the  ar- 
guments which  have  been  addressed  to  me 
as  to  the  motives  which  induced  them  to  ex- 
ercise it,  are  entirely  beside  the  question." 
Then,  after  referring  to  a  decision  by  Mel- 
lish, the  master  of  the  rolls  proceeded :  "  In 
other  words,  he  [Mellish,  J.I  admits  a  man 
may  be  actuated,  in  giving  his  vote  as  stock- ' 
holder,  by  interests  adverse  to  the  interests 
of  the  company  as  a  whole.  He  may  think 
it  was  for  his  particular  interest  that  a  cer- 
tain course  may  be  taken  which  may  be,  in 
ih%  opinion  of  others,  adverse  to  the  interests 
of  the  company  as  a  whole ;  but  he  cannot  be 
restrained  from  giving  his  vote  in  what  way 
he  i)leases,  because  he  is  influenced  by  that 
motive.    There  is,  if  I  may  so  say,  no  obli- 

fation  on  a  shareholder  of  a  company  to  give 
is  vote  merely  with  a  view  to  what  other 
persons  may  consider  the  Interests  of  the  oom- 
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pany  at  large.  He  has  a  right,  if  he  thinks 
5t,  to  give  his  vote  from  motives  or  prompt- 
ings of  what  he  considers  his  own  individ- 
ual interests.  This  being  so,  the  arguments 
which  have  1>een  addressed  to  me,  as  to 
whether  or  not  the  votes  which  were  given 
would  bring  about  the  ruin  of  the  company, 
•or  whetlier  or  not  the  motive  was  an  im- 
proper one  which  induced  these  gentlemen 
to  give  their  votes,  or  whether  or  not  their 
<;onduct  shows  a  want  of  appreciation  of 
the  principles  on  which  this  company  was 
founded,  appear  to  me  to  be  wholly  imma- 
terial." And,  in  Manhattan  Elev.  R  Co*% 
Ccue,  11  Daly,  516,  the  court  says:  ''It  is 
argued  that,  if  common  directors  are  dis- 
qualified from  acting,  so  are  common  stock- 
holders incapable  to  ratify  agreements  be- 
tween their  companies,  and  that  the  holder 
•of  one  share  of  stock  in  each  company  could 
prevent  any  action  at  a  stockholders'  meetiniz: 
relating  to  the  two  companies,  no  matter  how 
advisable  that  action  might  seem  to  the 
holder  of  every  other  share.  I  do  not  say 
that  the  disqualification  extends  to  a  share- 
holder. I  see  no  reason  whv  it  should.  The 
disqualification  rests  entirely  on  the  fiduciary 
relation.  A  shareholder  is  trustee  for  no- 
body. He  has  only  his  own  interests  to  look 
after  as  such  stockholder.  Closely  connected, 
undoubtedly,  he  is  in  practice  with  every 
other  stockholder,  but  he  holds  no  such  fidu- 
ciary relation  to  the  corporation  as  stock- 
holder as  he  holds  as  director. "  Beach,  Corp. 
•chap.  18,  g  247. 

Accepting  these  propositions  as  the  fixed 
and  settled  law,  it  remains  now  to  inquire 
whether  the  proof  sustains  the  allegations  of 
the  bill,  and  brings  the  case  within  the  legal 
principles  to  which  reference  has  just  been 
made.  If  the  Messrs.  Davis  and  Mr.  El  kins 
selected,  as  alleged,  an  improper  location  for 
the  Piedmont  &  Cumberland  road,  and  im- 
properly constructed  that  road,  so  that  it 
would  be  ruinous  to  operate  it,  and  if  they 
<iid  this  with  a  view  to  throwing  the  heavy 
cost  of  operating  it  on  the  West  Virginia 
-Central,  it  is  difficult  to  assign  a  reason  for 
such  singular  conduct.  '  On  its  face  the  al- 
legation is,  to  say  the  least,  improbable. 
Those  gentlemen  owned  over  30,000  shares  of 
the  55,000  issued  shares  of  the  West  Virginia 
Central  Company,  while  thev  owned  but 
7, 295  shares  of  the  Piedmont  &  Cumberland 
road ;  and  that  they  would  purposely  and 
-designedly  wreck  their  larger  and  more  val- 
uable holdings  in  the  West  Virginia  Central 
merely  for  the  purpose  of  realizing  an  in- 
come from  a  smaller  and  dependent  road,  in 
which  their  aggregate  shares  were  not  one 
fourth  of  the  amount  owned  by  them  in  the 
main  enterprise,  is  quite  incomprehensiMe. 
Certainly,  no  motive  for  such  a  strange  course 
has  been  shown.  But,  apart  from  the  im- 
probable character  of  the  allegation,  it  is  not 
supported  by  the  evidence.  The  Piedmont 
A  Cumberland  road  was  located  by  an  ex- 
perienced and  competent  engineer,  who  was 
the  chief  assistant  of  the  late  J.  N.  Du  Barry, 
at  that  time  second  vice-president  of  the 
Pennsylvania  Railroad  Company.  He  made 
A  careful  examination  of  the  route  of  the  pro- 
posed road,  and  selected,  according  to  his 

^3  L.  R.  A. 


testimony,  the  most  suitable  location  that 
was  available.  He  submitted  his  surveys 
and  profiles  to  the  engineering  department  of 
the  Pennsylvania  Railroad  Comnany,  and 
even  laid  them  before  Mr.  G^rge  B.  Roberts, 
the  president  of  that  company,  and  an  en: 
ffineer  of  high  reputation,  and  they  were 
fully  approved  by  both.  He  testified  that 
the  grades  were  arranged  as  high  as  waa 
deemed  necessary  to  keep  beyond  the  reach 
of  extreme  high  water,  and  that,  taking  iuu> 
consideration  its  location,  alignments,  ita 
grades,  and  the  mode  in  which  It  was  built, 
the  road,  for  economical  operation,  was  equal 
to  that  of  the  Baltimore  &  Ohio.  Besides 
this,  it  was  proved  by  Mr.  Charles  H.  La- 
trobe,  an. accomplished  engineer  in  no  way 
connected  with  or  interested  in  this  litiga- 
tion, that  he  had  made  an  examination  of  the 
Piedmont  &  Cumberland  road,  that  its  gen- 
eral alignment  was  good,  that  it  had  a  very 
considerable  proportion  of  long  tangents,  and 
not  more  than  the  usual  amount  of  curvature, 
which  might  be  reduced  at  very  moderate 
expense,  and  that  it  was  superior  in  this  re- 
spect to  the  West  Virginia  Central,  because 
rectifications  of  the  line  could  be  more  read- 
ily made.  As  opposed  to  this,  the  record 
contains  the  testimony  of  Mr.  Wrenshaw, 
also  an  engineer,  criticising  the  location  and 
construction  of  the  road.  Though  there  is 
this  difference  of  opinion  between  these  en- 
gineers, and  though,  too,  a  freshet  did  some 
small  amount  of  injury  to  the  road  in  1888, 
and  an  unprecedented  flood  in  1889  caused 
considerable  damage  to  it,  that  might  not 
have  happened  had  the  road  been  built  higher 
above  the  Potomac  river,  still,  we  are  not 
authorized  to  decide  whether,  in  point  of 
fact,  the  best  location  was  selected  that  might 
have  been  selected,  but  only  to  determine 
from  the  evidence  whether  the  location,  as 
made,  was  made  in  good  faith,  or,  on  the 
contrarv,  with  the  fraudulent  design  imputed 
in  the  bill.  We  not  only  see  nothing  in  the 
record  to  support  this  allegation  of  fraud, 
but,  on  the  other  hand,  we  are  quite  fully 
satisfied,  after  carefully  considering  the  evi- 
dence, that  the  Piedmont  &  Cumberland 
Railway  was  projected,  located,  and  con- 
structed in  entire  good  faith,  with  a  view  of 
furnishing  a  necessary  outlet  for  the  trafiSc 
of  the  West  Virginia  Central  road,  whereby 
the  property  of  the  latter  company  would  be 
made  valuaole  to  its  owners. 

Kow,  as  to  the  charge  that,  before  the 
Piedmont  &  Cumberland  road  was  in  a  fit 
condition  for  the  transportation  of  freight 
and  passengers,  Messrs.  Davis  and  Elklna 
used  their  powers  as  officers  of  the  West  Vir- 
ginia Central  to  make  that  company  com- 
plete the  Piedmont  &  Cumberland,  and  that, 
without  authority  from  the  stockholders,  but 
by  virtue  of  their  control  over  the  West  Vir- 
ginia Central  as  majority  stockholders,  and 
m  their  capacity  as  officers  of  the  two  com- 
panies, they  made  an  agreement  under  which 
the  West  Virginia  Central  undertook  to  oper- 
ate the  Piedmont  &  Cumberland  upon  such 
terms  as  would  benefit  themselves  as  stock- 
holders of  the  Piedmont  &  Cumberland,  and 
would  permanently  better  and  improve  the 
latter  road,  to  the  detriment  of  the  stocUiold 
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•en  ot  cbe  former  road.  There  is  no  foanda- 
tion  in  the  eYideuce  to  support  this  accusa- 
tion. The  West  Virginia  Central  began  to 
operate  the  Piedmont  &  Cumberland  in  Au- 
gust, 1887 ;  and  while  the  road  was  then,  as 
IS  necessarily  the  case,  to  a  greater  or  less 
extent,  with  all  newly  built  railroads,  less 
complete  than  it  was  made  afterwards,  yet, 
«o  far  from  its  being  unfit  for  the  transporta- 
tion of  freight,  it  is  in  testimony  by  the  su- 
perintendent that  from  that  day  up  to  the 
time  he  was  examined  as  a  witness  there 
neYer  bad  been  a  car  derailed,  or,  as  he  slates 
it,  there  never  had  been  a  wheel  off  the  track. 
He  further  testified  that  the  road  was  well 
ballasted  with  stone,  except  in  a  few  bottoms, 
where  sand  ballast  was  used,  and  that,  when 
turned  over  to  the  West  Virginia  Central  to 
be  operated,  it  was  superior  to  the  condition 
of  the  Parkersburg  Branch  of  the  Baltimore 
&  Ohio  when  it  was  turned  over  to  the  latter 
company.  Gloing  no  farther  back  than  Jan- 
uary, 1^7,  we  find  that  Mr.  DaYis  and  the 
directors,  among  whom  was  the  plaintiff, 
Mr.  Shaw,  stated,  in  the  annual  report  to  the 
stockholders  of  the  West  Virginia  Central 
Company,  that  it  would  probably  be  found 
to  the  interest  of  the  West  Virginia  Central 
to  operate  the  Piedmont  &  Cumberland  road, 
which  was  not  then  completed ;  and  accord- 
ingly, at  the  meeting  of  the  new  board  of  di- 
Tectors,  oonYened  the  next  month,  a  resolution 
was  adopted  conferring  upon  the  president, 
Mr.  Henry  Q.  DaYis.  full  authority,  with 
the  adYice  and  assistance  of  the  company  *8 
counsel,  the  Honorable  William  Pinkney 
Whyte,  to  make  such  an  agreement  for  the 
operation  of  the  Piedmont  Cumberland  road 
by  the  West  Virfi:inia  Central,  as  he  mi^ht 
deem  best,  in  the  interest  of  the  West  Vir- 
ginia Central,  and  directing  him  to  report 
the  result  to  the  next  stockholders*  meeting. 
In  January,  1888,  Mr.  Davis  reported  to  the 
stockholders  of  the  West  Virginia  Central, 
at  their  annual  meeting,  that  no  permanent 
arrangement  had  been  made  for  the  lease  of 
the  Piedmont  &  Cumberland  road,  but  that 
the  latter  road  was  then  being  operated  by 
the  West  Virginia  Central  for  60  per  cent  of 
the  gross  earnings  of  the  new  road.  And 
this  statement  was  repeated  in  the  annual  re- 
port made  to  the  stockholders  of  the  West 
Virginia  Central  in  January,  1889.  These 
reports  of  1887,  1888,  and  1889  were  all  unan- 
imously adopted  and  approved  by  the  stock- 
iiolders  of  the  West  Virginia  Central.  This 
temporary  arrangement,  under  which  the 
West  Virginia  Central  operated  the  Pied- 
mont &  Cumberland  road  up  to  the  time  of 
the  filing  of  the  bill,  was  therefore  not  made 
merely  by  the  officers  of  the  two  companies, 
bat  its  terms  were  known  to,  and  fully  and 
-explicitlv  ratified  and  approved  by,  all  the 
stockholders  of  the  West  Virginia  Central 
who  were  present  or  represented  at  the  annual 
meetings  of  1887,  1888,  and  1889,  without 
dissent.  At  the  annual  meeting  of  the  stock- 
holders of  the  same  companv  in  1890,  where 
-54,268  shares  out  of  the  65,000  Issued  shares 
were  represented  in  person  or  by  proxy,  a 
resolution  was  offered  by  one  of  the  stock- 
holders proposing  to  lease  the  Piedmont  A 
Oamberlana  road,  the  lessee  to  pay  all  the 
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costs  and  expenses  of  operating  the  road  and 
to  receive  60  per  cent  of  the  gross  revenues, 
and  accompanying  the  resolution  was  a  draft 
of  the  proposed  lease.  A  substitute  was 
moved  to  the  effect  that  the  proposed  lease  be 
referred  to  the  board  of  directors  for  exam- 
ination, with  a  view  that  it  might  be  deter- 
mined whether  its  provisions  would  "  promote 
and  protect  the  interests  of  the  company.*' 
Thereupon  Governor  Whyte  proposed  the  fol- 
lowing amendment,  which  was  adopted  with- 
out any  dissenting  vote,  so  far  as  the  minutes 
disclose,  though  Mr.  Shaw  was  present  in 
person,  viz.  :  **  Resolved,  that  the  lease  pro- 
posed be  referred  to  a  committee  of  three 
stockholders,  to  report  as  to  the  propriety  of 
its  acceptance,  to  an  adjourned  meeting  of 
the  stockholders,  and  when  this  meeting  ad- 
journs, it  shall  be  adjourned  to  the  15th  day 
of  March,  1890,  at  12  M. ,  at  this  place,  when 
this  subject  shall  be  considerea."  On  the 
16th  of  March,  when  the  meeting  of  stock- 
holders reconvened,  the  committee  appointed 
under  Governor  Whyte's  resolution  reported 
the  form  of  a  lease  which  they  had  prepared, 
varying  somewhat  the  terms  of  the  one  pro- 
posed at  the  meeting  in  January,  and  recom- 
mended that  the  percentage  of  ^ross  earnings 
to  be  paid  to  the  West  Virginia  Central  by 
the  Piedmont  &  Cumberland  should  be  63 
per  cent  instead  of  60  per  cent :  but  no  action 
was  taken  by  the  stockholders,  because  the 
injunction  applied  for  and  issued  tlie  day 
previous  was  served  before  the  meeting  as- 
sembled. These  facts  demonstrably  show  the 
errors  of  the  averment  which  charged  that  the 
Messrs.  Davis  and  El  kins  designed  to  use  the 
power  which  they  held  as  owners  of  a  major- 
ity of  the  West  Virginia  Central's  stock  to 
compel  the  ratification  and  acceptance  of  a 
lease  which  they,  as  officers  of  the  West 
Virginia  Central,  had  agreed  on  with  them- 
selves, as  officers  of  the  Piedmont  &  Cumber- 
land road. 

We  come  now  to  the  averment  that  large 
sums  of  money,  expended  on  account  of  con- 
struction of  the  Piedmont  &  Cumberland 
road  after  August  1,  1887,  were  improperly 
charged  to  the  West  Virginia  Central,  ana 
improperly  paid  by  it  out  of  the  60  per  cent 
of  gross  earnings  received  by  it  for  operating 
the  Piedmont  &  Cumberland  road,  while  they 
should  have  been  charged  to  the  Piedmont  <& 
Cumberland,  and  should  have  been  paid  out 
of  its  40  per  cent  of  those  earnings.  The  total 
aggregate  of  these  alleged  erroneous  charges, 
as  calculated  by  Maj.  Buckle^r,  an  expert 
accountant  produced  by  the  plaintiff,  is  the 
sum  of  $82,248,  and  without  pausing  to  ex- 
amine the  lengthy  statement  item  by  item, 
we  will  assume  that  the  aggregate  amount 
was  improvidently  charged  to  the  West  Vir- 
ginia Central,  and  that  upon  a  strictly  tech- 
nical system  of  accounting  the  whole  of  this 
should  have  been  paid  by  the  Piedmont  A 
Cumberland  company  ;  but  still  the  material 
question  recurs.  Was  the  charge  of  this  sum  to 
the  West  Virginia  Central,  as  made,  mode 
merely  in  error,  or  in  bad  faith,  or  fraudu- 
lently? If  made  in  good  faith,  though  inac- 
curately made,  a  court  of  equity  has  no  ju- 
risdiction, at  the  suit  of  a  stockholder,  to 
readjust  the  account.    Under  such  conditions. 
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the  oompany  injuriously  aflTected  must  itself 
seek  the  appropriate  redress.  Courts  caunot 
inter veue,  in  the  absence  of  fraud  or  illegal- 
itjf  or  where  the  act  is  not  tUtra  vires,  to  con- 
trol, manage,  or  regulate  corporate  business. 
The  question  of  ultra  vires  has  nothing  to  do 
with  this  branch  of  the  case.  The  leasing  of 
the  one  road  by  the  other  was  perfectly  law- 
ful, and  a  mere  dispute  as  to  the  metiiod  of 
keeping  certain  of  the  accounts  between  them 
could  not  raise  an  issue  of  ultra  vires,  espe- 
cially when  there  is  no  unvarying,  fixed,  or 
unbending  system  controlling  the  classifica- 
tion of  items  in  such  an  account  as  this. 
But  the  evidence  signally  fails  to  show  any 
fraud  whatever  in  this  transaction.  It  is 
often  a  debatable  matter  whether  particular 
items  ought  to  be  charged  to  operating  ex- 
penses or  to  construction  account.  Differ- 
ent accountants  may  honestly  di8a^;ree  as  to 
which  of  the  two  accounts  a  given  item 
should  be  charged.  Necessarily,  then,  some 
ofllcer  of  the  lessee  company  must,  in  the  first 
instance,  decide  the  question.  If  he  decides 
wrongly,  it  does  not  follow  that  he  has  de- 
cided wrongfully  or  fraudulently.  This  is 
made  perfectly  clear  by  Mr.  Eeyser  in  his 
intelligent  testimony,  from  which  we  now 
quote  briefly :  ** Taking  the  two  accounts  to- 
gether and  looking  at  them  from  all  the  light 
that  I  can  get,  I  should  sav  tlie  presidenf  of 
the  West  Virginia  Centrar&  Pittsbure  Rail- 
way Company  had  dealt  liberally  by  the 
Piedmont  &  Cumberland  road  in  his  method 
of  charging  these  accounts.  If  the  system  of 
an  accountant  was  to  be  adopted,  and  every 
item  charged  upon  the  strict  basis  of  a  con- 
struction account,  I  think  the  carrying  out 
of  that  principle  would  eliminate  a  large 
amount  of  these  charges  against  the  Piedmont 
&  Cumberland  road  growing  out  of  the  flood. 
In  other  words,  I  cannot  see  how  the  presi- 
dent could  be  tied  down  to  any  strictly  de- 
fined method  of  accounting  that  would  enable 
him  to  accept,  on  the  one  side,  Mr.  Bulkley's 
accounts,  and,  on  the  other  side,  justify  him 
in  his  method  of  charging  the  Piedmont  & 
Cumberland  road  with  these  large  items  of 
practical  repairs, — because  that  is  what  they 
were, — crowing  out  of  an  unusual  and  dis- 
astrous flood.  ...  I  think  the  discretion 
in  a  case  of  this  kind  should  be  placed  in 
the  hands  of  the  pre&ident,  in  the  absence  of 
anything  which  binds  it  down  by  any  defi- 
nite rule,  as  adopted  by  the  two  companies. 
.  .  .  I  think,  in  this  case,  and  I  speak 
now  as  a  stockholder  in  the  West  Virginia 
Central  road,  that,  looking  at  these  accounts, 
and  looking  at  the  lease  as  I  did  when  1  was 
on  the  committee,  and  in  the  absence  of  any- 
thing in  the  way  of  a  definite,  clear  provision 
for  this  business  between  the  two  companies, 
that  the  matter  of  stating  the  accounts  has 
been  a  fair  one  on  the  part  of  the  president, 
and  if  I  were  to  criticise  it  at  all,  I  should 
saj  he  leaned  asainst  the  interests  of  the 
Piedmont  &  Cumberland  Railroad  in  charg- 
iniiT  rather  too  much."  But  there  is  still  an- 
other view  of  the  subject.  While  President 
Davis  charged  up  this  sum  of  $83,248  to  the 
West  Virginia  Central,  he  charged  to  the 
Piedmont  &  Cumberland  a  much  larger  sum 
for  other  and  different  expenses,  whicm  ought 
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to  have  been  paid  by  the  West  Virginia  Cen- 
tral ;  and,  therefore,  whatever  error  he  made 
in  the  first  instance  was  more  than  counter- 
balanced by  the  subsequent  error  against  the 
Piedmont  &  Cumberland  road.  There  is  one 
other  account  alluded  to,  which  may  be  dis- 
posed of  in  a  very  few  words.  There  is  an 
allegation  that  tnere  is  money  due  by  the 
Piedmont  &  Cumberland  for  advances  made 
to  it  by  the  West  Virginia  Central  for  orig- 
inal construction,  and  growing  out  of  other 
dealings  since.  The  evidence,  however, 
shows  that  it  is  the  West  Virginia  Central 
which  is  indebted  to  the  Piedmont  ft  Cum- 
berland. 

What  we  have  said  in  considering  the  sub- 
jects just  discussed  applies  equally  to  so 
much  of  the  prayer  of  the  bill  as  relates  to 
the  relief  sought  by  way  of  account;  and, 
without  repetition,  we  need  only  add  that 
the  plaintiff  has  failed  to  support  by  evi- 
dence the  averments  upon  which  the  jurisdic- 
tion  to  grant  that  particular  relief  depends. 
There  is  no  pretense  that  the  two  companies- 
had  not  the  necessary  powers,  under  their 
charters  and  under  the  laws,  to  enter  into  the 
business  relations  out  of  which  these  ques- 
tions of  account  arose.      The  transactions 
themselves  were  not  illegal,  and,  however 
erroneous  the  accounts  may  be  conceded  to 
be,  when  considered  from  the  standpoint  of 
a  professional  accountant,  there  has  been  lit- 
erally nothing  adduced  to  show  that  the  al- 
leged errors  were  fraudulently  or  designedly- 
committed,  with  a  view  of  benefiting  the 
stockholders  of  the  Piedmont  &  Cumberland 
Companyat  the  expense  of  the  stockholders 
of   the    West   Virginia  Central    Company. 
Nor  does  the  making  of  a  lease  by  the  Pied- 
mont  &  Cumberland  road  to  the  West  Vir- 
ginia Central  Company  necessarily  depend 
upon  the  state  of  antecedent  accounts  between 
the  two  companies.    Whatever  unadjusted  or 
erroneously  adiusted  accounts  there  may  be 
can  as  readily  oe  balanced  and  settled  after, 
as  before,  a  lease  has  been  executed.    And 
if  the  proposed  lease  be  not  uUra  vires  at  un- 
lawful or  fraudulent,  no  court,  at  the  in- 
stance of  a  minority  stockholder,  or  at  the 
instance  of  any  one  else,  has  the  power  or 
the  right  to  restrain  the  majority  from  deal- 
ing with  the  property  as  they  may  deem 
most  advantageous  to  their  own  interests. 
Any  other  doctrine  would  put  it  in  the 
power  of  a  single  stockholder,  owning  but 
one  share  out  or  many  hundreds,  to  transfer 
the  entire  management  of  a  corporation  to  a 
court  of  eouity,  and  would  effectually  de- 
stroy the  right  of  the  owners  of  the  property 
to  lawfully  control  it  themselves.    It  wouM- 
make  a  court  of  equity  practically  the  guard- 
ian, so  to  speak,  of  such  a  corporation,  and 
would  substitute  the  chancellor's  belief  as. 
to  what  contracts  a  corporation  ought,  as  a 
matter  of  expediency,  or  policy,  or  business- 
venture,  to  make,  instead  of  allowing  such 
questions  to  be  settled  by  the  persons  bene- 
ficially interested  in  the  property.    No  such^ 
arbitrary  or  dangerous  power  has  ever  been 
claimed  by  any  court,  and.  If  laid  claim  to, 
it  would  never  be  tolerated  in  a  free  govern- 
ment.   The  injunction  mnted  on  March  14, 
1890,  prohibited  the  making  of  a  lease  upon 
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the  ienns  of  80  per  cent  of  the  groflB  earnings, 
or  any  other  lease,  until  the  further  order  of 
"the  court.  Apart  from  all  questions  of  ultra 
riret,  illegality,  and  fraud,  this  power,  thus 
4»8umed,  ^undertook  to  reserye  to  the  court 
the  authority  to  prescribe  the  terms  of  any 
lease,  because  it  prohibited  the  makin/?  of 
«ny  lease  witiiout  the  court's  leave.  When 
the  terms  axe  not  agreed  to,  the  conditions 
sot  named,  and  the  covenants  not  formulated, 
what  authority  exists  in  the  chancellor  to 
Assume  in  advance  that  an  act  ultra  vires,  or 
that  fraud  or  illegality,  will  be  attempted? 
In  the  case  at  bar  the  lease  which  was  act- 
ually prepared  under  the  circumstances  we 
have  already  stated  at  large— which  are  a  flat 
negation  of  a^y  fraud  or  secrecy — ^made  no 


provision  for  a  60  per  cent,  but  for  a  88  per 
cent,  proportion  of  the  gross  eaminffs,  and 
there  is  nothing  to  show,  even  if  we  nad  tha 
right  to  go  into  an  examination  of  the  sub- 
ject, that  such  a  proportion  of  the  gross  earn- 
ings would  be  an  unfair  or  inadequate  rental. 
As  the  court  had  no  power  to  decree  a  lease, 
so  it  had  no  power  to  prescribe  the  terms  of 
one.  It  could  prohibit  the  doing  of  an  act 
ultra  vires,  illegal,  or  fraudulent.  Beyond 
that  it  could  not  go.  As  no  such  act  was  be- 
fore it,  it  did  right  in  dissolving  the  injunc- 
tion, and  in  dismissing  the  bill.  For  the 
reasons  we  have  given  we  will  affirm  the  de- 
cree appealed  from. 

Decree  qffirmsd,  with  costs  above  and  be- 
low. 
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^1.   nie  MMinlciiwI  gpovermnent  of  At. 
lfluita»  though  laTOoted  bgr  statute  with 

•Beadnotei  by  Bkmokimt*  Oh.  J. 


plenary  powers  over  the  sabjeet  of 
sitreete.  aewem,  drainage*  water  snp- 
plgr  and  sanitation*  has  no  right  to 
ereate  and  permanently  Maintain  a 

nnisanoe  dangerous  to  health  and  life,  which 
Duisanoe  constots  of  openluRS,  called  *^'iDanhole8,** 
in  a  sewer  located  in  a  public  street  cootlffuous 
to  the  dwelUnsr  of  a  dtlaen,  the  manholes  beins 
allowed  to  emit  poisonous  safes  In  larse  quanti- 
ties throush  perforated  oovexs  placed  over  them. 


Kora— In^fMfiofi  aoaHntt  a  trntaanee  maintained 
hy  s  ntunieipal  eoTporiatton. 

Drainage  (fenercOhh 

Ordinarily,  a  city  will  be  eoJolDed  from  usfns  or 
«of]structiiiir  a  seir er  or  drain  so  as  to  create  a  niil- 
eanoe  by  causins  a  deposit  of  filth  or  noisome 
eniells  adjacent  to  private  property.  Tick  ▼• 
BoeheAter.  46  Hud,  607:  Pettiffrew  ▼.  Bvaosrille.  26 
Wis.  288,  8  Am.  Bep.  60;  Stoddard  t.  Baratoera 
Springs.  VSI N.  Y.  261;  Beach  v.  Bhnira,  28  Hun,  168; 
Dierksr.  Addison  Twp.  Highway  Ck>mrs.  148  DL 
397;  Butler  v.  TbonuunrlUe,  74  Ga.  670;  Danbury  &  N. 
B.  Co.  T.  Norwall;  87  Oonn.  100,  approved,  Mootry  y, 
Banbury,  46  Oonn.  660, 28  Am.  Bep.  703;  Flouer  ▼• 
Local  Board  of  Low  Leyton,  L.  B.  6  Ob.  Div.  847, 46 
L.  J.  Cb.  ffil,  86L.  T.  N.  a  700,26  Week.  Bep.  546. 

An  injunction  will  be  granted  against  a  dty  dls- 
ehaisingr  sewage  on  lands  of  an  adjacent  town  un- 
der provision  of  the  statute  authorizinff  a  board  of 
health  to  restrain  by  injunction  such  nuisance. 
^oold  ▼•  Boohester,  106  N.  T.  46,  reversing  88 
flun,  78l 

And  a  license  for  discharge  of  sewage  from  a 
particular  district  will  not  authorise  the  discharge 
•of  sewage  from  a  larger  one.  New  York  Oentral& 
H.  R.  B.  Co.  V.  Bochester,  127  N.  Y.  60L 

The  foregoing  oases  support  the  doctrine  In  the 


But  In  the  case  of  Atty-Oen.  v.  derkenwellClSOl] 
«Cli.  607, 00  L.  J.  Oh.  788, 66  L.  T.  K.  8. 812,  an In- 
Jonotlon  was  refused  to  restrain  the  discharge  of 
eewa^  from  one  district  Into  another,  where  the 
lltst  district  had  authorized  private  conoections 
wttfa  the  sewer,  the  remedy  being  a  private  suit 
against  the  inhabitants. 

And  equity  will  not  restrain  the  construction  of  a 
aewer  If  there  Is  adequate  remedy  at  law.  Iron 
Works  T.  Borough,  8  Lane.  Jj,  Bev.  107:  Olapp  v. 
Spokane,  68  Fed.  Bep.  615i. 

And  an  Injunction  will  not  be  granted  where  the 
evil  anticipated  was  uncertain  and  contingent,  and 


oould  not  arise  for  several  yean.    Morgan  t* 
BInghamron,  108  N.  Y.  600. 

Where  the  main  lewer  has  been  used  for  twenty- 
four  years,  a  sanitary  authority  which  did  not  con-, 
struct  sewers  which  are  a  nuisance  but  only  pei^ 
mitted  them  to  be  used  as  formerly,  cannot  be 
restrained  by  injunction  under  the  Public  Health 
Act  or  the  Biver  Pollution  Act  of  1876.  Atty-Gten. 
V.  Guardians  of  Poor  of  Dorking  CTolon,  L.  R.  20 
Oh.  Div.6e6-e09,  SI  L.  J.  Oh.  686,46  U  T.  N.  &  678. 80 
Week.  Bep.  678. 

Drafnoos  into  isotsreoiirM. 

A  dty  wHI  be  enjoined  from  discharging  sewage 
into  a  stream,  polluting  the  water  and  causing  a 
large  deposit  of  filth.  Goldsmid  v.  Tunbrldge 
Wells  Imp.  Oomrs.  L.  B.  1  Oh.  848,  86  L.  J.  Ob.  882, 
12  Jor.  N .  8. 806. 14  L.  T.  N.  8. 154. 14  Week.  Bep.  662; 
Woodward  v.  Worcester,  121  Mass.  245;  Spokes  v. 
Banbury  Board  of  Health,  L.  B.  1  Bq.  42;  Demby 
V.  Kingston,  60  Hun,  284;  O^Brien  v.  8i.  Paul,  18 
Minn.  176;  Holt  v.  Bochdale,  L.  B.  10  Eq.  854. 80  U 
J.  Oh.  761.28  L.  T.  N.  a  48, 18  Week.  Bep.  886;  Bell  v. 
Rochester*  88  N.  Y.  8.  B.  788;  Hardinge  v.  South- 
borough  Local  Board,  82  L.  T.  N.  8.  260. 

Or  Into  a  pond.    Schriver  v.  Johnstown,  71  Hun, 


Under  Indiana  Acts  1867,  p.  68,  providing  that  a 
change  In  the  grade  of  a  street  shall  not  be  made 
before  damages  are  tendered,  a  city  will  be  en- 
Joined  from  changing  a  highway  so  as  to  cause  the 
drainage  to  ruin  the  water  for  a  raceway  of  an 
hydraulic  mill  outside  the  city,  where  damages 
hare  not  been  tendered.  Oolumbus  v.  Hydraulic 
Woollen  Mills  Co.  88  Ind.  486. 

And  18  ft  19  Yict.,  chap.  20,  authorizing  a  sewer 
to  be  carried  under  a  highway,  does  not  grant  pow- 
er to  convey  into  a  river.  Atty-Gen.  v.  Metro- 
politan Board  of  Works,  1  Hem.  &  M.  296, 9  L.  T.  N. 
8. 188,  U  Week.  Bep.  820. 

An  injunction  was  granted  to  prevent  a  city 
from  discharging  its  sewage  Into  a  private  river. 


See  also  46  L.  R.  A.  G30. 
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Tbl8  is  true,  at  least,  where  the  danRerous  char- 
acter of  the  nuisance  results,  in  all  probability, 
not  from  defects  inherent  in  the  general  system, 
but  firom  defective  execution  of  the  system,  in 
failing  to  adapt  it  to  local  conditions,  such  as 
steep  grrade  in  the  particular  street  in  which  the 
unwholesome  sewer  is  constructed  and  main- 
tained. 

8.   There  was  no  abnse  of  diseretioii  in 
fprtunting  the  temporary   ii^unetlon* 

eujoining  the  city  *^from  continuing  said  man- 
hole in  such  condition  as  to  allow  the  escape  of 
noxious  gaseH.**  In  the  light  of  the  pleadings 
and  the  evidenoe,  the  terms  of  the  order  were 
■ufBciently  definite  and  specific. 

(November  9, 1882.) 

ERROR  to  the  Superior  Court  of  Pulton 
County  to  review  a  judgment  in  favor  of 
complainant  in  an  action  brought  to  enjoin  the 


maintenance  by  the  defendant  of  an  alleged 
nuisance  in  permitting  the  gases  to  escape 
from  sewers  through  perforata  covers  to  the 
manholes,  in  the  vicinity  of  complainants 
property.    Affirmed. 

The  case  sufficiently  appears  in  the  opinion. 

Messrs,  J.  B.  Goodwin  and  J.  A.  An^ 
derson,  for  plaintiff  in  error: 

The  injunction,  under  the  facts  and  circum- 
stances of  this  case  is  an  illegal  invasion  of  the- 
legal  discretion  of  the  citv  government  to  es- 
tablish and  use  a  system  oi  sewers. 

Dill.  Bf  un.  Corp.  §§  94,  95,  and  last  clause 
of  96,  475,  478,  912.  last  clause;  Frederieh 
V.  Augusta,  6  Ga.  567;  Home  v.  Omberg,  28- 
Ga.  46  (waterworks  case);  Wells  v.  Atlanta, 
48  Ga.  67;  Georgia  Penitentiary  Cos,  Nos.  f 
and  S  V.  Nelms,  71  Ga.  351;  CarttrsHlU  v. 
Baker,  78  Ga.  686;  Conyers  v.  Kirk,  78  Ga. 
480;  15  Am.  &  Eng.  Encyclop.  Law,  par.  5^ 


where  the  act  under  which  it  was  constructed, 
provided  that  nothinsr  in  the  act  shall  be  con- 
strued to  render  lawful  any  act  whicdi  is  a  nui- 
sance at  common  law.  Atty-Gen.  v.  Birmingham 
4  Kay  &  J.  628. 

But  tbe  decree  was  not  binding  upon  a  board 
created  by  act  of  parliament  coverlnir  this  and 
other  districts.  Atty-Gten.  v.  Birmingrham  Drain- 
age Board,  L.  R.  17  Ch.  Div.  085,  50  L.  J.  Ch.  780, 44 
L.  T.  N.  S.  906, 20  Week.  Rep.  793, 46  J.  P.  88. 

Where  the  surface  flow  of  water  has  been  con- 
centrated into  an  artificial  channel  insuflScient  for 
the  purpose,  an  injunction  will  not  be  granted 
afrainst  a  city  to  prevent  the  enlargement  of  tbe 
channel  so  as  to  carry  off  the  natural  flow  of  water. 
Scranton^  App.  121  Pa.  97,  reversing  Goulden  v. 
Scran  ton,  8  Lane.  L.  Be  v.  840. 

And  an  injunction  in  favor  of  an  aqueduct  board 
against  a  city,  was  denied  on  the  ground  that  the 
apprehended  pollution  of  the  water  from  sewage 
had  not  yet  taken  place,  and  it  was  doubtful 
whether  it  would  be  deleterious  to  the  city.  As 
to  whether  or  not  the  complainant  could  sue  for 
poUution  of  water  injurious  to  the  city,  was  not 
decided.  Newark  Aqueduct  Btwrd  v.  Passaic,  46 
N.  J.  Bq.  562,  aiBrming  46  N.  J.  Eq.  883. 

And  it  was  held  in  the  case  of  Glossop  v.  Heston 
&  L  Local  Board*  L.  R.  12  Ch.  Div.  102. 49  L.  J.  Ch. 
89,  40  L.  T.  N.  8.  786, 28  Week.  Rep.  lU.  that  where 
the  local  board  had  not  caused  a  nuisance  but 
neglected  to  provide  a  system  of  drainage,  an  in- 
junction will  not  be  granted  a  private  person 
against  the  discharge  of  sewage  in  an  abutting 
river,  but  the  remedy  is  by  mandamus. 

And  where  the  bill  does  not  allege  any  negligence 
of  the  city  either  in  the  manner  in  which  the  sew- 
age was  discharged  from  the  mouth  of  tbe  sewer, 
or  in  omitting  to  take  proper  precautions  to  purify 
It,  and  the  dty  is  proceeding  in  a  statutory  manner. 
Injunction  will  be  denied.  Washburn  &  M.  Mfg. 
Co.  v.  Worcester,  116  Mass.  468. 

Or  when  the  mjury  was  too  trifling.  Atty-Gen. 
▼.  Gee,  L.  R.  10  Eq.  131, 23  L.  T.  K.  S.  299. 

And  in  the  case  of  Blitz  v.  Borough,  8  Pa.  Co.  Ct. 
Rep.  412,  an  injunction  was  refused  against  concen- 
trating sewage  into  an  insuflScient  culvert  so  as  to 
injure  the  plaintiff  by  its  overflow,  as  these  matters 
belonged  to  the  discretion  of  the  borough,  and  no 
negligence  was  chargred,  and  there  was  adequate 
remedy  at  law;  and  the  culvert  was  made  by  pri- 
vate parties  along  the  watercourse. 

Bee  also  ** Docks  amd  natHoatkm.** 

Docks  and  naoioaiioifu 

The  owner  of  a  dock  may  have  an  Injanotlon 
against  a  city  to  prevent  the  discbarge  of  sewage 
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at  that  place  obstructing  navigation  and  destroy- 
ing the  use  of  the  dock.  Breed  v.  Lynn,  128  Mass* 
867;  Haskell  v.  New  Bedford,  108  Mass.  208. 

So  an  injunction  will  be  granted  against  draining- 
sewave  into  a  private  canal  ruining  navigation^ 
although  this  had  continued  for  about  eighteen 
years:  but  up  to  that  time  no  material  injury  bad 
been  done.  Boston  Roiling  Mills  v.  Osmbridge,  Ur 
Mass.  386. 

And  a  city  owning  one  half  a  pier  in  conneotioa 
with  another  party,  is  not  authorized  to  use  its  part 
as  an  offal  dump,  preventing  plaintiff  from  the  use 
of  his  property.  New  York  Consolidated  Act. 
Laws  1882,  chap.  410,  authorizing  the  use  of  piers, 
does  not  contemplate  the  use  of  one  half  a  pier. 
Hill  V.  New  York,  139  N.  Y.  496. 

But  where  the  use  of  the  pier  as  an  offal  dump  i» 
not  the  sole  cause  of  the  injury  to  plaintiff,  uor  so 
irreparable  that  compensation  cannot  be  had,  and 
where  it  is  questionable  whether  the  odors  resulted 
from  that  part  used  by  the  street-cleaning  depart- 
ment or  that  occupied  by  the  board  of  health,  arr 
injunction  will  not  be  granted  because,  if,  from 
that  part  used  by  the  street-cleaning  department  it 
had  legislative  sanction.  Cornell  v.  New  York,  20 
N.  Y.  Supp.  814. 

And  uuder  N.  Y.  Laws  1882,  chap.  110,  and  itj> 
amendment,  authorizing  the  use  of  a  pier  as  a 
dumping  ground,  an  injunction,  at  the  instanoe  of 
a  private  person,  to  restrain  such  use,  will  be  de- 
nied. Hill  V.  New  York,  68  Hun,  688,  affirming  15 
N.  Y.  Supp.  888. 

The  proposed  use  of  a  dock  in  the  city  of  New 
York  In  the  midst  of  a  residence  neighborhood,  for 
the  purpose  of  landing  emigrants,  endangering 
the  health  and  impairing  the  comfort  of  the  resi- 
dents of  that  vicinity,  wiU  be  enjoined.  Brower  v. 
New  York,  8  Barb.  254. ' 

And  an  action  may  be  maintained  by  the  state  of 
Illinois  against  tbe  city  of  St.  Louis,  enjoining  such 
city  from  obstructing  a  channel  of  the  Mississippi 
river,  by  dyking  the  Illinois  shore,  this  being  an 
obstruction  to  navigation.  People  v.  St.  Louis,  10 
IlL851,48Am.  Dec.339. 

But  where  the  legislature  has  determined  that  a 
dam  can  be  erected  so  as  at  least  not  to  materially 
obstruct  navigation,  a  writ  of  injunction  against 
the  erection  of  a  dam  will  not  be  granted.  State  v. 
Eau  aaire,  40  Wis.  533 ;  Atty-Gen.  y.  Eau  Claire.. 
87  Wis.  400. 

And  under  Cal.  Stat.  1868,  p.  414,  providing  that 
no  action  will  lie  against  the  city  until  demand  of 
the  board  of  trustees,  a  complaint  by  a  private  per- 
son for  abatement  of  a  dam  built  by  the  oi^  of 
Sacramento  which  fails  to  allege  the  demand,  will 
be  dismissed.  Yolo  County  v.  Sacramento,  86  OaL. 
196. 
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Atlahta  t.  Wabhock. 
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£.  1046,  ftod  fi&tet,  p.  1148  (b);  6  Am.  &  Eng. 
Dcyclop.  Law,  par.  4,  p.  19;  Americus  ▼.  .SS^- 
dridge,  64  Ga.  524,  87  Am.  Kep.  89,  discretion- 
ary powers;  Van  De  Yere  v.  Kansas  City,  107 
Mo.  83,  35  Am.  &  Eng.  Corp.  Cas.  p.  104,  note; 
Kinffman  y.  Brockton,  11  L.  R.  A.  123,  158 
Mass.  265,  85  Am.  &  EDg.  Ck>rp.  Cas.  p.  118 
(fire  eogiDe  house);  Evtchinwn  y.  Delano,  46 
Eao.  3&,  88  Am.  <&  EDg.  Corp.  Cas.  87.  90. 
See  also  cases  cited  in  pp.  93-95,  noiee;  Bohan 
y.  P<w<  Jertiie  Gaslight  Co.  9  L.  R.  A.  711,  122 
K.  Y.  18,  34  Am.  &Eng.  Corp.  Cas.  61. 

Meurn,  Hall  A  Hammond*  for  defend- 
ant in  error: 

The  plaintiff's  eyidence  showed  clearly  that 
the  open  manholes,  directly  in  front  of  her 
property,  where  she  resided,  permitted  the 
free  escape  of  foul  sewer  gas  from  the  main 
sewer  on  Wbeat  street,  and  caused  great  an- 
noyance. Inconvenience,  and  damage  to  her 
and  the  inmates  of  her  house.  This  consti^ 
tutes  a  Duisance. 


Cooley,  Torts,  2d  ed.  p.  718. 

A  court  of  equity  has  power  to  enjoin  thd- 
continuance  of  a  nuisance. 

Code,   g  3002;    CharlesUm  ds  8.  R,  Go,  y. 
Johnson,  73  Ga.  306;  Riteeell  y.  Napi&r,  80  Ga. 
77;  Chapman  y.  Rochester,  1  L.  R.  A.  296,  11^ 
N.  Y.  273;  Wood, Nuisances,  §  796,  and  noU  4, 

Tbe  power  to  abate  a  nuisance  witbin  the 
corporate  limits  of  a  city  is  conferred  upon  tbe 
municipality  (Code,  4095);  but  a  court  of 
equity  has  jurisdiction  where  the  nuisance  i» 
created  by  the  mtinicipality  itself. 

Butler  y.  ThotnasviUe,  ^4  Ga.  570;  Broorr^ 
head  y.  Grant,  88  Ga.  451. 

A  municipal  corporation  is  not  relieved  from 
liability  because  a  nuisance  is  causci  by  it  iu 
the  esercise  of  its  legislative  or  corporate- 
powers. 

2  Dill.  Mun.  Corp.  §§  1045.  note  f,  1046, 
1047,  1051,  1051  (a);  AshU)/  v.  Port  Huron ,  35- 
Mich.  296,  24  Am.  Rep.  652;  Reid  v.  AUania^ 
78  Ga.  523;  Smith  y.  Atlanta,  75  Ga.  110. 


Market  houses  and  buddings. 

An  Injunction  will  be  srrantcd  SRalDSt  the  ob- 
■tructlon  of  a  street,  by  the  erection  or  use  of  a 
market  bouse.  State  ▼.  Mobile,  5  Port.  (Ala.)  279, 30 
Am.  Dec  564;  Harrisburg^s  App.  (Pa.)  Oct.  8, 1887; 
Columbus  y.  Jaques,  80  6a.  606. 

Or  to  preTent  the  erection  of  a  building  designed 
as  a  market  bouse  and  a  pound  for  hogs  and  ani- 
maia.  and  a  Jail,  in  a  street  in  close  proximity  to  a 
restdence.    Lutterlob  y.  Cedar  Keys.  15  Fla.  806. 

After  a  decree  on  information  by  the  state  in  the 
name  of  certain  citizens,  any  citizen  may  interfere 
by  prooeeding  in  reyivor,  to  have  the  decree  exe- 
cuted.   State  V.  Mobile,  24  Ala.  701. 

But  in  the  caae  of  Higgins  y.  Princeton,  8  N.  J. 
Eq.  800,  an  Injunction  was  denied  against  the  eTe<^ 
tion  of  a  market  house  on  a  street  at  tbe  instance 
of  a  priyate  residence  owner  on  the  ground  that  a 
market  bouse  is  not  a  nuisance  per  se;  but  if  it 
w&s  a  public  nuisance  irreparable  damages  were 
not  shown  and  the  party  was  left  to  his  action  at 
law. 

This  was  in  effect  oyerruied  in  tbe  ease  of  Mc- 
Donald y.  Kewark,  42  N.  J.  Eq.  186,  which  held  that 
the  use  of  a  street  for  a  market  place  is  a  public 
nuisanoe,  and  the  city  will  be  enjoined  from  such 
use  at  tbe  mstanoe  of  a  private  citizen,  annoyed  by 
noises,  smell,  smoke  from  torches,  and  other  dis- 
turbances which  attend  a  market. 

But  the  erection  of  an  engine  house  by  a  city  un- 
der its  chnrter  will  not  be  enjoined  at  the  instance 
of  an  adjoining  owner,  as  an  engine  bouse  is  not 
per  se  a  nuieance.  Van  De  Yere  y.  Kansas  City, 
107  Mo.  83. 

RaVroads  and  other  uses  of  streets,^ 

A  dty  council,  violating  an  injunction  against 
allowing  a  railroad  the  use  of  a  street,  will  be  pun- 
ished. People  y.  Dwyer,  90  N.  Y.  402:  Negus  v. 
Brooklyn,  10  Abb.  K.  C 182;  Davis  y.  New  York,  1 
Duer,  501. 

But  In  this  last  case,  supra,  a  taxpayer  who  does 
not  reside  or  own  property  upon  a  street  affected 
cannot  enjoin  the  city  from  granting  a  railroad 
the  right  to  use  the  street,  and  under  New  York 
practioe,  it  is  improper  to  authorize  an  amend- 
ment, adding,  as  a  party  plnintiff,  the  attorney-gen- 
eral In  such  a  case.  Davis  y.  New  York,  14  N.  Y. 
508.  97  Am.  Dec  186. 

Where  a  city  closed  up  part  of  a  street  and  per- 
mitted wooden  buildings  to  be  placed  thereon,  to 
tbe  d«ug<er  and  annoyance  of  complainant,  he  will 
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not  be  granted  an  Injunction  until  the  matter  ha» 
been  tried  at  law.    Dunning  y.  Aurora,  40  III.  481. 

A  mandatory  injunction  in  favor  of  a  lessee  wa» 
granted  aarainst  a  city,  directing  the  removal  of  a 
bridpre  built  in  a  street  adjoining  property  occupied 
by  him.  The  act  authorizing  it  provided  no  com* 
pensation  for  tbe  party  damaged.  Knox  y.  New- 
York,  55  Barb.  404,  88  How.  Pr.  07. 

A  private  individual  will  not  be  granted  an  ln« 
Junction  to  prevent  a  city  from  tearing  up  part  or 
a  street,  rendering  it  impassable  at  a  place  not  near 
his  property,  unless  he  makes  a  showing  that  he  !«. 
especially  injured.  Chicago  v.  Union  Bldg.  As60» 
IQiS  UL  870, 40  Am.  Bep.  608. 

Cemetery, 

In  the  case  of  Dunn  y.  Austin.  77  Tex.  189.  an  in. 
junction  was  refused  to  restrain  the  city  from  en- 
larging a  cemetery,  on  the  ground  that  the  bill  of 
complaint  did  not  show  how  plaintiff  would  be  in* 
Jured,  or  that  the  anticipated  result  would  be  ln» 
jurious,  and  did  not  allege  that  any  part  of  the 
lands  owned  by  complainant  are  contiguous  to  that 
intended  to  be  added  to  the  cemetery.  Proximity 
to  the  cemetery  itself  is  not  ground  for  an  Injuno* 
tion. 

Public  urUuOs* 

Under  88  &  80  Vict.,  chap.  66,  authorizing  the 
erection  of  a  public  urinal,  a  local  board  will  be 
enjoined  from  erecting  one  on  land  partly  belong- 
ing to  plaintiff  and  in  such  close  proximity  to 
plaintiff^  premises  as  to  constitute  a  nuisance. 
Sellers  v.  Matlock  Bath  Local  Board,  L.  B.  14  Q.  B. 
Div.0e8,62L.T.N.8.762. 

Under  18  ft  19  Vict.,  chap.  128,  authorizing  a. 
vestry  to  erect  public  urinals,  an  injunction  will 
not  be  granted  against  erection  of  one  on  a  garden 
wall  on  one  side  of  a  public  street  some  distance 
from  the  house,  as,  under  act  of  parliament,  it  Is 
not  assumed  to  be  a  nuisance  in  advance  of  its  erec- 
tion. Biddulph  y.  St.  George's,  Hanover  Square, 
8  De  G.  J.  ft  S.  408,  83  L.  J.  Ch.  411.  9  Jur.  N. 
S.  968, 8  L.  T.  N.  8. 668,  11  Week.  Kep.  739,  reversing 
88 L.  J.  Ch.  411,  9  Jur.  N.8.  434,  8L.T.N.S.44,  U 
Week.  Rep.  624. 

But  where  one  is  proposed  to  be  buOt  under  this- 
act,  and  it  is  to  be  placed  in  dose  proximity  to  the 
door  of  a  private  place,  an  injunction  wfll  be- 
granted.  Vernon  v.  St.  James,  Westminster,  L.  R* 
16  Ch.  Div.  440,  50  L.  J.  Ch.  81,  44  L.  T.  N.  8.  229.  39> 
Week.  Bep.  228.  L  T. 


See  also  46  L.  R.  A.  237. 


ZH 


Georgia  Bupbbicb  Goubt 


Ncnr., 


Bleckley*  Ch.  J.,  delivered  the  opiaioo  of 
the  court: 

1.  There  was  evideDce  indicatiDg  that  the 
-system  of  sewerage  adopted  by  the  city  was  a 
good  and  safe  one,  and  that  the  Duisance  com- 
plained of,  or  its  dangerous  character,  did  not 
result  from  any  defect  inherent  in  the  system 
iisetf,  but  was  due  to  defective  execution,  in 
failing  to  adapt  the  system  properly  to  the  steep 
grade  of  the  street  in  which  this  particular  un- 
wholesome sewer  was  constructed  and  is  main- 
tained. There  was  ample  evidence  that  poi- 
sonous gases,  in  large  quantities,  were  emitted 
through  the  manholes  in  this  sewer,  which 
were  dangerous  to  health  and  life,  and  that  the 
plaintiff,  whose  residence  was  on  adjacent 
premises,  was  subjected  to  special  injury  and 
annoyance  thereby.  If  such  a  nuisance  owed 
its  origin,  not  to  the  general  system  of  which 
this  sewer  was  a  part,  but  to  a  defective  exe- 
cution of  the  same  at  this  particular  place, 
there  can  be  no  doubt  of  the  power  to  restrain 
the  city  from  continuing  the  nuisance,  not- 
withstanding the  municipal  government  is,  by 
statute,  invested  with  pleoaiy  powers  over 
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streets,  sewers,  drainage,  and  sanitation. 
Whether  a  nuisance  attributable  to  a  mistaken 
exercise  of  the  legislative  power  of  the  city  in 
adopting  an  unsafe  or  unwholesome  system  of 
sewerage  might  be  the  subject-matter  of  Injunc- 
tion, is  a  question  on  which  no  dedsive  opin- 
ion need  be  expressed,  the  strong  probability 
being  that  the  nuisance  now  unaer  considera- 
tion had  a  different  origin. 

2.  In  granting  the  temporary  injunction 
isestraining  the  city  "from  continuing  said 
manholes  in  such  condition  as  to  allow  the  es- 
cape of  poisonous  gases,"  the  presiding  judge 
dia  not  abuse  his  discretion;  and  the  terms  of 
the  order  were  sufficienUy  definite  and  spedflc, 
construing  them  in  the  light  of  the  pleadings 
and  the  evidence.  The  city  officials,  if  they 
honesdy  and  conscientiously  endeavor  to  com- 
ply with  the  injunction,  will  have  no  real 
difficulty  in  ascertaining,  to  a  reasonable  cer- 
tainty, what  manholes  they  are  to  deal  with, 
and  what  gases  are  to  be  kept  from  escaping 
through  the  same.  Any  affected  ignorance  on 
this  subject  is  not  to  be  anticipated. 

JudgtMnt  affinMi. 


im 


fiBADunr  ▼.  Thomfsor  Smith's  SonIp 
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MICHIGAN  8UPKEMB  COURT. 


Frederick  E.  BRADLEY  et  al,  Pifft.  in  Brr., 

THOMPSON  SMITH'S  SONS. 

( Mloh. ) 

1.  A  eredit€Mr  inuiaot  set  off  against  aa 
assignee  i^  an  ezeeator^  eontraet  of 
the  debtor  «^lth  the  creditor  on  which  notbiDgr 
was  due  at  the  time  of  the  aflidffiiment  a  claim 
whifh  has  matured  in  favor  of  the  creditor  aflralnst 
(be  debtor  at  that  time  where  the  statute  allows 
a  demand  ugainst  an  assUrnor  to  be  set  off  asrainst 
his  assignee  only  where  it  might  have  been  set  off 
against  tbeasslflrnor  while  it  belonged  to  him,  and 
provides  further  that  a  set-off  can  be  allowed 
only  in  actions  founded  upon  demands  which 
could  themselves  be  the  subject  of  a  set-off. 

IB.  A  ereditor  who  ftUle  to  state  hU 
intent  to  apply    an    ezietini^    dalm 


agpalnst  his  debtor  on  a  contract  between 
them  when  a  guaranty  is  made  of  the  debtor's 
contract  including  the  payment  of  men  to  be  em- 
ployed by  liim  and  when  the  guarantor  requires 
a  change  in  the  contract  to  make  it  payable  in 
installments,  Is  estopped  as  avainst  such  guaran- 
tor who  takes  an  assignment  of  the  con  t  met  to 
set  off  against  It  his  claim  against  the  debtor. 


(January  28. 1894.) 

ERROR  to  the  Circuit  Court  for  Bay  OouDty 
to  review  a  judgment  permitting  defendant 
to  set  off  against  the  claim  of  plaintiffs  upon  a 
contract  wiib  defendant  which  had  been  as- 
signed to  them  by  W.  H.  Doyle  a  claim  held 
by  defendant  against  Doyle  prior  to  the  assign- 
ment. Befoeraed. 
The  facts  are  stated  in  the  opinion. 


mand  cbgairut  auignor. 

The  general  rule  is  that  the  assignee  of  a  chose  in 
.action  for  the  assignment  of  which  no  protection 
as  specially  provided  by  law  takes  subject  to  all 
rights  of  setroff  then  held  by  the  debtor  against 
tbe  absignor. 

The  assignee  of  a  chose  in  action  takes  subject  to 
^et-offs.    Clopton  v.  Morris,  6  Leigh,  278. 

At  least  if  the  chose  in  action  is  not  assignable. 
^Tuscumbia,  C.  ft  D.  B.  Oo.  v.  Bhodes,  8  Ala.  206. 

If.  at  the  time  of  the  assisrnment  of  a  chose  in  ac- 
tion, an  equitable  right  of  set-off  exists  against  the 
assignor,  the  assignee  will  take  subject  to  such 
right.    Ainslie  v.  fioynton,  S  Barb.  S88. 

Ad  assignee  takes  subject  to  the  right  to  set  off 
•an  existing  claim  on  a  promissory  note.   Gary  y. 
Bancroft,  U  Pick.  815. 26  Am.  Dec.  808.  ' 

A  cboee  in  action  for  which  assignment  is  not 
provided  by  law  remains  subject  to  all  set-offs  ac 
-quired  prior  to  notice  of  its  aarignment.  Burkett 
V.  Mrises,  11  Rich.  L.  488. 

Under  the  Pennsylvania  statute,  the  assignee  of 
-a  chose  in  action  takes  subject  to  set-offs  then  ex- 
isting. Blder  v.  Johnson,  20  Pa.  190;  Thompson  v. 
McClelland,  29  Pa.  475 :  Eldrcd  v.  Hazlett,  88  Pa. 807; 
FauU  V.  Tinsman,  86  Pa.  106:  £eagy  v.  Com.  48  Pa. 
70. 

An  assignee,  although  a  creditor  taking  in  satis- 
faction of  his  debt,  takes  subject  to  a  set-off.  Pe- 
ters V.  Soame.  2  Vem.  428. 

Originally  choses  in  action  were  not  assignable 
so  as  to  give  the  assignee  any  rights  whatever,  but 
finally  equity  began  to  protect  the  rights  of  the  as- 
^gnce.  and  still  later  statutes  were  passed  provid- 
ing in  a  greater  or  less  degree  for  such  assignments 
4uid  defining  the  assignee's  rights. 

cruder  the  New  York  statute,  set-off  against  an 
•assignor  Is  available  against  an  assiirnee  of  a  chose 
In  action.    Mcllvaine  v.  Egerton,  2  Bobt.  428L 

If  it  existed  at  the  time  of  the  assignment,  and 
was  acquired  by  defendant  before  notice  of  the  as- 
•signment.    Faulkner  v.  Swart,  66  Hun,  261. 

The  fact  that  under  ihe  code  the  action  is  brought 
«n  the  name  of  the  assignee  does  not  change  the 
•rights  of  t^he  parties.  Martin  v.  Kunzmuller,  87  N. 
Y.  888, 10  Boew.  26. 

There  has  been  some  question  as  to  how  far 
aquity  will  protect  the  right  of  set-off  since  the  as- 
signment i^  provided  for  by  statute  and  equitable 
protectloo  of  the  assignment  is  no  longer  required 
to  the  same  ex  rent  as  formerly. 

In  Greene  v.  Darling,  6  Mason,  201,  the  question 


is  quite  elat>orately  discussed  but  no  definite  con- 
clusion seems  to  have  been  arrived  at,  although 
the  inclination  seems  to  be  against  the  set-off. 

KindB  €f  €ho9a  in  action  to  whkh  $€t-offs  are  op' 

pUedbie. 

It  seems  that  the  only  kinds  of  ciioses  In  action 
which  can  be  assigned  free  from  the  right  of  set-off 
are  those  made  so  by  the  law-merchant  or  some 
statutory  provision. 

A  contract,  in  the  absence  of  value  paid  and  no* 
tioe  given  at  the  time  of  the  assignment,  is  subject 
to  set-off.    McOowan  v.  Budlong,  79  Pa.  470. 

The  assignee  of  a  claim  upon  a  recognizance 
takes  subject  to  the  right  of  set-off.  Burton  v, 
Willin.  6  Uoust.  682. 

Under  the  Iowa  statute  the  assignee  of  an  account 
takes  it  subject  to  all  set-offs  obtained  by  the  debtor 
against  the  assignor  before  suit  is  commenced. 
Beynolda  v.  Martin,  61  Iowa,  824;  Zugg  y.  Turner,  • 
Iowa,  228. 

An  equitable  assignee  of  an  account  takes  8ub> 
ject  to  set-off.  Andrews  y.  McOoy,  8  Ala.  920,  4S 
Am.  Dec.  669. 

The  assignee  of  a  bond  takes  subject  to  existing 
set-offs.  Bagsdale  v.  Hagy,  9  Gratt.  409;  MlUer  v* 
OeutervillA,  67  Iowa,  640. 

An  assignee  of  a  bond  after  maturity  takes  buI>- 
ject  to  all  set-offs  existing  before  notice  of  the  a^ 
slgnmcnt.    Pugh  v.  Grant,  88  N.  C.  89. 

The  assignee  of  a  bond  takes  it  subject  to  every 
defalcation  which  the  obligor  had  against  the 
obligee  at  the  time  of  the  assignment,  or  notice  of 
the  assignment.    Wheeler  v.  Hughes,  1  DaU.  28. 

The  surety  on  a  sheriff  *s  bond,  who  takes  an  as- 
signment of  the  lien  of  the  commonwealth  upon 
the  sherlff*s  right  of  action  against  the  deputy  for 
breach  of  duty,  must  allow  a  set-off  of  a  claim  by 
the  deputy  to  reimbursement  for  money  previous- 
ly paid  as  surety  for  the  sheriff.  Harlan  v.  Lums- 
den,  1  Puv.  86. 

But  an  assignable  certificate  of  stock  is  not  with- 
in the  Alabama  statute  of  set-off,  so  as  to  render 
it  subject  in  the  hands  of  the  assignee  to  set-off  for 
the  debts  of  the  anignor.  Spence  v.  Whitaker,  • 
Port,  (Ala.)  297. 

The  assignee  of  a  mortgage  takes  it  subject  to  the 
rightof  the  mortgagors  to  set  off  against  it  an  ex- 
isting judgment  against  the  mortgagee.  Boeevelt 
V.  Bank  of  Niagara.  Hopk.  Ch.  579, 2  L.  ed.  580. 

Mortgages  are  quite  frequently  given  merely  ag 
security  for  promissory  notes,  and  the  question  of 
their  assignability  free  from  set-off  is  then  detar- 
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Mfwn,  Hateh  A  Cooley*  for  pUintifls  in 
error: 

Because  at  the  time  of  the  assfgnment  of 
Doyle's  interest  to  the  plaiDtiffs.  and  at  the 
time  when  defendant  received  notice  of  the 
assignment,  nothing  had  been  earned  under 
the  contract,  the  right  of  set-off  never  accrued 
to  the  defendant 

The  right  of  set-off  Is  a  statutory  right,  and 
is  governed  by  the  provisions  of  8  How.  Stat., 
p.  8722,  §  7865. 

Defendant  can  now  set-off  its  claim  against 
Doyle  if  it  could  have  used  it  as  a  set  off 
against  Doyle  before  the  assignment  was 
msde. 

Doyle  did  not  assign  a  debt.  When  the 
time  came  that  two  debt^  did  not  exist,  they 
were  not  opposing  debts,  for  they  did  not  exist 
between  the  same  parties.  Therefore,  "the 
demand  "  of  the  defendant  was  not  "such  as 
might  have  been  setoff  against"  Doyle,  "while 
the  contract  belonged  to  him." 

Loekwoodi,  Beekwith,  6  Mich.  168,  7S  Am. 


Dec.  69;  KvU  v.  Tltotnpson,  88  M!ch.  685- 
Muen  v.  Davis,  22  NY.  489;  Ouffln  v.  Me- 
Lean,  80  N.  Y.  560;  Hunger  v.  Albany  Citt^ 
Nat.  Bank,  85  N.  Y.  580. 

Set-off  can  be  allowed  only  when  the  parties 
have  a  mutual  right  to  sue  each  other. 

Lee  V.  Perry^  6  Kulp,  839. 

Debts  to  be  set  off  must  be  mutual  subsiat- 
ing  debts  at  the  time  the  action  is  commenced. 

Weader  v.  First  Nat,  Bank  ofCra/wfordttiUe, 
126Ind.  111. 

Notes  paid  by  an  accommodation  indoraer 
for  an  insolvent  debtor,  after  an  assignment 
by  the  latter  for  the  benefit  of  creditors  can- 
not be  set  off  as  against  the  assifi:nee,  upon  m. 
debt  due  from  an  indorser,  although  they 
were  due  before  the  assignment  was  made. 

Htise  V.  Amee,  104  Mo.  91. 

An  assignee  for  the  benefit  of  creditors  who 
receives  a  negotiable  order  before  it  becomes- 
due,  as  an  asset  of  the  trust  property,  is  clothed 
with  all  the  rights  of  an  assignee  before  ma- 
turity of  the  instrument,  and  the  drawer  is  not 


mined  largely  by  whether  or  not  the  note  Is  so  as- 
aigrnable.  Upon  that  question  see  noU  to  Yanit  v. 
Marvurt.  pose,  SiS. 

The  asBig'ament  of  a  mortgage  securing  an  un- 
matured  note  is  not  subject  to  set'off.  Dutton  v. 
Ives,  6  Mich.  519. 

But  in  New  Jersey  It  has  been  held  that  the  aa- 
figoee  of  a  mortgage  is  not  subject  to  set-off  iatbe 
absence  of  an  agreement  between  the  original  par- 
ties that  the  set-off  claimed  should  he  applied  on 
the  mortgage.    Ck>nover  v.  Sealy,  46  N.  J.  Eq.  589. 

And  that  is  put  on  the  general  ground  of  no  set- 
off to  mortgages.  Dubois  v.  Schaffer,  28  N.  J.  Eq. 
401. 

The  assignee  of  a  policy  in  a  mutual  insurance 
company  after  the  loss  has  occurred  takes  subject 
to  the  right  of  the  company  to  set  off  an  unpaid 
assessment.  Archer  v.  If erchants  &  Hfrs.  Ins.  Oo. 
48  Mo.  434. 

Atslgnment  trfU  not  defeat  aet-of, 

8o  the  general  rule  Is  that  an  assignment  will  not 
defeat  the  ri^ht  of  set-ofl,  tf  both  causes  of  action 
existed  at  the  time  it  was  made.  Bent  v.  Peiroe, 
i9Me.88L 

But  in  Howe  v.  Sbeppard,  2  Sumn.  409,  It  Is  said 
that  where  there  are  mutual  debts  which  may  be 
■et  off  in  law  or  equity,  the  right  of  set-off  is  ex- 
tinguished by  a  bona  fide  assignment  of  one  of  the 
debts,  but  in  that  case  the  debt  on  one  side  was 
Joint  and  was  assigned  without  any  separate  title 
of  the  cross-debtor  ever  attaching  to  it. 

Whereriohts  hveome fixed. 

Both  the  statutes  and  courts  of  equity  have  gen* 
«rally  fixed  some  point  of  time  claims  existing  be- 
fore which  could  be  allowed  in  set-off  and  these 
•oquire'd  later  could  not  be  made  available. 

The  right  of  set-off  is  determined  by  the  date  at 
which  notice  is  given  of  the  assignment.  Miller  v. 
Kreiter,  76  Pa.  78. 

Under  the  Oregon  statute,  any  demands  may  be 
•et  off  which  were  acquired  by  the  debtor  prior  to 
notice  of  the  assignment.   Baybum  v.  H urd,  20  Or. 


Under  the  Michigan  statutes,  claims  are  a  proper 
aet^off  which  belong  to  the  defendant  before  notice 
of  the  assignment.   Smith  v.  Warner,  16  Mich.  880. 

Notice  of  the  assignment  is  necessary  to  prevent 
Olaims  against  one  to  whom  rent  is  due  from  being 
lirooured  and  set  off  by  the  obligor  against  the  as- 
olgnee.   Adams  v.  Lavens,  20  Oonn.  78.  . 

A  judgment  against  a  mortgagee  purchased  be- 

S8L.R.  A. 


fore  notice  of  assignment  is  a  good  set-off  to  a. 
Suit  on  the  mortgage  by  the  assignee.  McOabe  v» 
Grer.SOnal.  610. 

The  one  seeking  the  set-off  must  show  that  be> 
held  it  prior  to  notice  of  the  assignment.  Frcelaud 
v.  Man,  1  Smedes  A  M.  681. 

An  assignment  by  a  banker  of  a  bond  given  t4> 
secure  money  loaned  is  subject  In  the  hands  of  the 
assignee  to  set-off  of  mone^  on  deposit  with  tbe- 
banker  when  he  becomes  liar  ^'i  upt,  if  no  notice  of 
an  assignment  Is  given.  Gavendiah  v.  Greaves,  2i 
Beav.  168. 27  L.  J.  Ch.  814, 8  Jur.  S.  S.  1086. 

Claims  accruing  after  notice  of  the  assignment: 
cannot  be  set  off,  although  they  arise  out  of  trans- 
actions previously  entered  into,  unless  they  are- 
connected,  or  the  parties  Intended  that  they  should 
be  set  OIL  Watson  v.  Mid-Wales  K.  Go.  L.  R.  2  C. 
P.6Q8.  86  L.  J.  C. P.  286.  17  L. T. N. &  94,  16  Week. 
Uep.  1107. 

If  a  debtor  has  notice  that  his  debt  has  been  as* 
signed  to  a  third  person,  be  cannot  buy  up  a  clalnk 
against  his  original  creditor  which  can  be  used  as  a. 
set-off  airaiost  the  claim  In  the  hands  of  the  aB-> 
signee.    Whitaker  v.  Pope.  2  Wooda,  C.  C.  463. 

Set-offs  arising  after  notice  of  the  assignment  aro 
not  available.    Bowman  v.  Halstead,  2  A.  K.  ^nrah 
201, 12  Am.  Dec.  880. 

Demands  procured  after  notice  of  the  assignment 
are  not  available  as  set-oflS.  Thompeon  v.  Bmery,. 
27  N.  H.  274. 

When  notice  of  the  assignment  and  the  credit 
sought  to  beset  off  by  the  debtor  was  received  by 
the  same  mall,  the  debtor  cannot  acquire  puch  title- 
to  the  claim  as  to  make  it  available  against  the  as- 
signee.   Goodwin  v.  Cunningham,  12  Mass.  19B. 

Where  notice  of  an  assignment  is  given  tx>  tbe- 
debtor  he  cannot  plead  in  set-off  a  note  given  sub> 
sequently  to  the  notice,  although  the  debt  in  con- 
sideration of  which  It  was  given  existed  prior  U> 
the  notice.    Weeks  v.  Hunt.  0  Yt.  15. 

An  assignee  of  marginal  receipts,  given  by  a 
banker  as  security  for  deposits  to  Insure  agaln(»? 
Ices  on  discounted  dratts,  takes  subject  only  to- 
such  set-offs  by  the  bank  as  had  accrued  at  tbe- 
time  they  became  payable  upon  obligations  con- 
tracted prior  to  notice  of  the  assignment.  Jeffryea 
V.  Agra  &  Masterman*s  Bank,  L.  B.  2  Bq.  674,  86> 
L.  J.  Ch.  686, 14  Week.  Rep.  889. 

The  time  of  giving  notice  has  not,  however,  heetk 
accepted  by  all  the  courts  as  the  time  when  the- 
rights  of  the  parties  became  fixed.  At  one  time  it 
was  held  that  under  the  New  York  statutes,  de- 
mands acquired  after  the  assig'nment  cannot  be  set 
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entitled  to  counterclaim  an  amouDt(  due  from 
the  assignor's  firm. 

RiehardM  ▼.  Union ^  48  Hun,  268.  See  alflo 
Jcrdan  v.  National  Ffhoe  and  Leather  Bank,  74 
N.  Y.  467,  80  Am.  Kep.  810;  Patterson  v,  Pat- 
tenon,  59  N.  Y.  574,  17  Am.  Rep.  384;  Martin 
V.  KuntmuVer,  87  N.  Y.  898;  Keep  v.  Lord,  2 
Duer,  78;  Murray  v.  Beyo.  10  Hun,  ZiWeUs 
T.  Stewart,  8  Barb.  40;  Watt  v.  New  York,  1 
Sandf.  28;  Catron  ▼.  Cross,  8  Heisk.  588; 
Spauldtng  ▼.  Backus,  122  Mass.  558,  28  Am. 
Rtp.  891;  FnUrr  ▼.  StHgiitu,  27  Ohio  St.  855, 
22  Am.  Rep.  812;  Sfiepherd  ▼.  Turner^Z  Mo- 
Coni,  L.  295;  Graham  v.  2V7/i>rd,  1  Met.  (Ky.) 
112;  Gatewood  ▼.  Denton,  8  Head,  880. 

Id  seFeral  of  the  Michigan  cases  the  rule  is 
staled  that  the  assignee  of  a  contract  takes  it 
subject  to  antecedent  equities. 

But  the  cases  relied  upon  in  support  of  that 
role  are  none  of  them  cases  where  the  statute 
of  set- off  was  involved. 

Warner  v.  WMttaker,  6  Mich.  188,  72  Am. 
Dea  65;  Bloomer  y.  Henderson,  8  Mich.  895, 


77  Am.  Dec.  458;  Spinning  ▼.  SuUitan,  4^ 
Mich.  5;  Bowell  y.  Medier,  41  Mich.  641; 
Edsony.  Gates,  44  Mich.  258;  Seliginanv.  Ten- 
Eyck,  49  Mich.  104;  First  Nat.  Bank  of  P&rt 
Huron  y.  Carson,  60  Mich.  482;  Ftsken  y. 
Milwaukee  Bridge  dk  Iron  Works,  86  Mich.  199. 

The  fact  that  the  action  is  brought  in  the 
names  of  the  assignees  instead  of  the  name  of 
the  assignor,  in  no  way  affects  the  rights  of 
the  parties. 

shinning  y.  SuUivan,  ewpra. 

The  defendants  having  kept  silent  until  the 
guarantors  bad  completed  their  contract  and 
having  thereby  entrapped  the  plaintiffs  into 
the  obligation,  the  law  will  not  hold  the  de- 
fendant estopped  from  making  the  set-off 

Hoowr  y.  Mowrer,  84  Iowa,  48;  2  Brandt^ 
Suretyship,  p.  420. 

He  who,  by  bis  language  or  conduct,  leads 
another  to  do  what  he  would  not  otherwise 
have  done,  shall  not  subject  such  person  to 
loss  or  injury  by  disappointing  the  expecta- 
tions upon  which  he  acted. 


off.  altbouffh  tbe7  were  acquired  without  notice  of 
the  asaifmmeDt.    Mead  v.  Oillett,  19  Wend.  897. 

Bat  a  later  decision  seems  to  have  recoffoiiEed  the 
time  of  glvloK  notice  as  the  time  established  to  fix 
the  rights  of  the  parties.  Eaulknor  v.  Swart,  65 
Hud,  2SI. 

lu  some  other  jurisdictions  the  time  of  assiflrn- 
ment  seems  to  be  recognized  as  the  divldlnfir  line, 
and  in  some  of  the  cases  it  is  stated  that  claims 
canoot  be  set  off  which  did  not  accrue  prior  *^  to 
theaa^lgnmentor  noace  of  It."  Francis  v.  Leak, 
<  Ind.  A  pp.  411;  Brisban  v.  Gaines,  10  Johns.  4fi; 
Jfason  T.  Knowlson,  1  Hill,  218;  Fay  v.  Jones.  18 
BuhL  840;  Marline  v.  Willis,  2  B.  D.  Smith,  624;  Sol- 
omon V.  Holt.  8  B.  D.  Smith,  189;  Westlake  v.  Bost- 
wick,  8  Jones  ft  8.  256;  National  Bank  of  Cbambera- 
Irarir  y.  Grimm,  109  N.  0.  08;  Bicbter  v.  Selin,  8 
SerfiT.  ft  B.  425;  Kewman  v.  Crocker,  Bay,  245; 
Wiiliama  y.  Hart.  2  Hill,  L.  488. 

The  transferee  of  a  mortgaKe  does  not  take  sub- 
ject to  the  riirfat  to  set  off  a  claim  against  the  mort- 
gagee purchased  after  the  transfer.  Blakely  v. 
Twining.  89  Wis.  238. 

A  aiaim  cannot  be  assigned,  after  suit  brought* 
to  the  attorney  so  as  to  defeat  the  right  of  set-off 
then  existing.  Norwich  Printing  Co.  v.  Kloppen- 
berg,  90  Conn.  295. 

Under  the  BngUsh  doctrine  of  mutual  credits  it 
aeema  that  the  fact  that  the  claim  sought  to  be  set 
oir  had  DOt  accrued  at  the  time  of  the  aasignment 
Is  not  In  alJ  oases  fatal  for  the  doctrine  has  been 
there  stated  to  be  that  the  assignee  of  a  chose  In  ac- 
tion takes  it  subject  to  the  right  of  set-off  of 
etalms  then  existing,  or  flowing  out  of  and  Insepa- 
rably connected  with  the  previons  deaUngs  of  the 
paxHes.    Smith  y.  Parkee.  18  Beav.  119. 

Under  this  doctrine  of  claims  not  existing  at  the 
time  of  the  assignment  are  the  decisions  upon 
irhlch  were  held  by  the  debtor  but  had  not 
Ltnred  at  the  time  of  the  assignment.  The  gen- 
eral rule  is  that  a  dalm  not  matured  at  the  time  of 
the  aasfinmient  cannot  be  set  off.  Chambliss  y< 
Matthews,  07  Miss.  806;  Beckwith  v.  Union  Bank,  9 
H.  7.ai«48andf.604:  Watt  y.  New  York,  1  Sandf. 
ZL 

Defendant  cannot  set  off  a  note  which  fell  due 
after  the  assignment  of  the  subject-matter  of  the 
iras  made.  Martin  v.  Kunsmuller,  87  N.  Y. 
JDBoew.81 

A  note  of  the  assignor,  unmatured  at  the  time  of 
tbe  aaslanment,  cannot  be  set  off  against  the  claim 
in  tke  bands  of  the  sasignee.  WeUs  v.  Stewart,  8 
Bartk  40;  Oxaharn  v.  TUf  ord,  1  Met  (Ky.)  lit, 

ttURA. 


The  assignment  of  a  chose  In  action  before  du» 
defeats  a  set-off  of  an  independent  cross-demand 
on  which  no  right  of  action  had  accrued  at  the 
time  of  the  assignment.  And  this  rule  is  applica* 
ble  to  assignees  for  creditors.  Fuller  v.  Steiglltz* 
27  Ohio  St.  855.  22  Am.  Kep.  818. 

The  insolvent  maker  of  a  note,  who  assigns  for 
value  his  account  against  an  indorser,  passes  the 
title  free  from  the  indorser's  claim  to  reimburse- 
ment for  the  amount  which  he  is  compelled  to  pay, 
if  his  liability  was  not  fixed  at  the  time  of  the  as- 
signment.   Kinsey  y.  Bing,  88  Wis.  586. 

A  surety  cannot  set  off  a  demand  which  he  had 
paid  after  notice  of  the  assignment.  Walker  v, 
McKay,  2  Met.  (Ky.)  295. 

That  the  assignment  was  before  the  cross-demand 
became  due  must  be  shown  by  the  assignee.  Jeiw 
vey  V.  Strauss,  11  Bleb.  L.  876. 

An  assigned  bond  is  subject  to  set-off  of  a  debt 
due  but  not  payable  at  the  time  of  the  assignment, 
but  not  of  a  debt  which  becomes  due  afterwards. 
Mann  y.  Dungan,  11  Serg.  ft  B.  75. 

An  assigned  claim  cannot  be  set  off  on  a  demand 
that  had  not  matured  when  the  assignment  was 
made.    KuU  v.  Thompson,  88  Mich.  686. 

Equity  generally  follows  the  law  upon  this  ques* 
tion.  So  it  has  been  held  that  equity  will  not  pre- 
vent the  set-off  on  the  ground  of  the  assignment  of 
the  contract  before  the  debt  accrued  if  no  notice 
of  the  assignment  was  given  until  after  the  sub- 
ject-matter of  set-off  had  accrued.  Wilson  v, 
Gabriel,  4  Best  ft  S.  248.  8  L.  T.  K.  S.  602,  11  Week. 
Kep.  803. 

Although  it  has  also  been  held  that  equity  may 
protect  the  liability  of  a  surety,  although  it  is  not 
fixed  at  the  time  of  an  assignment.  Feaale  v.  Dll- 
lard,  5  Leigh,  84. 

The  authorities  upon  this  question  of  setting  off 
claims  not  mature  at  the  time  of  the  assignment  In 
case  of  insolvency  will  be  found  fully  collated  In  a 
note  to  Fera  v.  Wlckham  (N.  Y.)  17  L.  B.  A.  456.  .  j 

Rfffhts  eotMMcted  wttfe  amtgned  eontract. 

The  assignment  of  a  contract  is  generally  held  to 
be  subject  to  the  equities  including  set-off  growing 
out  of  the  contract  Itself,  regardless  of  when  they 
mature. 

Breach  of  the  contract  out  of  which  the  claim 
arose  is  available  to  extinguish  the  cause  of  action 
in  the  handa  of  the  assignee.  Newton  v.  Lee,  68 
Hun,  90. 

The  assignee  of  a  claim  due  under  a  contract 
takes  subject  to  the  right  to  set  off  damages  for 
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Diekeraon  t.  Oolffrove,  100  U.  S.  578.  25  L. 
ed.  618. 

Every  one  Is  respoDsible  for  the  belief  which 
he  ineniioDally  creates,  whether  hy  words  or 
otherwise,  and  will  be  precluded  from  profit- 
iDg  by  any  unconsciuDable  use  of  an  obliga- 
tioD  which  he  has  wroogfully  obtained  there- 
by. It  is  DO  defense  to  fall  back  upon  the 
111  oral  meaning  of  the  laneuaj^e  alone. 

Mizner  ▼.  Kusaell,  29  Mich.  ^29. 

No  rule  is  more  necessary  to  enforce  good 
faith  than  that  which  compels  a  person  to  re- 
linquish claims  which  he  has  induced  others 
to  suppose  he  would  not  rely  on;  not  because 
he  obtains  any  advantage  thereby,  but  because 
be  has  induced  others  to  act  so  as  to  be  serious- 
ly prejudiced  if  he  is  allowed  to  fail  in  the  per- 
formance of  what  he  has  encouraged  them  to 
expect. 

Faxton  v.  Faxton,  28  Mich.  169. 

Ko  notice  of  the  assignment  was  required. 

Beckmth  v.  Union  Bank,  9  N.  T.  211 . 


Mr,  Oscar  Adams,  for  defendant  in 
error: 

The  contract  beini^  for  personal  services,  and 
for  services  requiring  skill  and  proficiency, 
care  and  Judgment  is  unassignable,  so  as  to 
vest  in  the  assignee  without  the  consent  of  the 
other  party  the  right  to  perform  the  services. 
Doyle  coiild  not  put  plainiiJffs  in  his  place 
without  the  consent  of  defendant. 

Haiie$  V.  WilUo,  4  Daly,  259;  Davenport  t. 
Gevtrjf,  9  B.  Alon.  427;  Flandere  v.  Lamphear^ 
9  N.  H.  201 ;  BethMiem  v.  Antiu.  40  N.  H.  84, 77 
Am.  Dec.  700;  Burg^  v.  Bice,  8  Ind,  125;  Henry 
V.  H»ig7ie8, 1  J.  J.  Marsh.  454;  ArkaneaeValley 
Smelting  Co.  v.  Belden  Min.  Oo.  127  U.  S.  879, 
82  L.  ed.  246;  Dedin  v.  New  York,  68  N.  Y. 
17;  Gregory  v.  WendeU,  40  Mich.  482;  MeGraw 
T.  DoU,  68  Mich.  1;  Gloter  v.  Firet  Univereal- 
iet  Parish  of  Dowagiae,  48  Mich.  595. 

To  support  an  assignment  at  law  the  subject- 
matter  thereof  must  have  actual  or  potential 
existence  at  the  time  of  the  assignment.    But 


breach  of  the  oontract.  Younir  v.  Kitobin,  L.  R. 
8  Bzoh.  Siv.  m,  47  L.  J.  Ezoh.  679,  86  Week.  Bep. 
408. 

(Tnder  a  eontraot  by  the  ffovemment  to  subsidize 
a  railroad  company.  It  may  set  off  acainst  the  sulv 
sidy  a  datm  for  breaob  of  the  oonstruotJon  con- 
tract in  the  hands  of  an  asslffnee.  New  FoundlHud 
Y.  New  Foundland  Railway  Ck>.  18  App.  Gas.  218, 
67  L.  J.  P.  0.  86.  68  L.  T.  N .  S.  S86. 

The  assignee  of  money  to  be  earned  under  a  con- 
tract to  furnish  timber  takes  the  assignment  sub- 
ject to  the  right  of  the  debtor  to  set  off  against 
the  claims  the  amount  wblcb  he  is  damaged  by  the 
failure  of  the  contracting  party  to  perform  his 
contract  prior  to  the  time  when  anytbmg  becomes 
payable  under  the  oontract.  Smith  v.  Wall,  12 
Colo.  868. 

The  assignee  of  a  bond  given  by  one  member  of  a 
dissolved  partoenhip  to  the  other  to  pay  the  debts 
of  the  firm  takes  It  subject  to  the  right  of  the 
obligor  to  set  off  a  note  given  bim  by  his  co-part- 
ner In  settlement  of  a  balance  of  account  which 
tbe  latter  owed  the  former.  Merrill  v.  Oreen,  66 
N.Y.270. 

Tbe  assignee  of  a  vendee  under  a  land  oontract, 
witb  notice  of  the  rights  of  a  sub-veodee  of  a  por- 
tion of  t  lie  property,  takes  subject  to  tbe  latter*s 
right  to  Mt  off  against  bts  assignor  a  claim  which 
will  satisfy  the  purcbase  price,  although  he  has 
subsequently  acquired  an  assignment  of  the  rigbta 
of  tbe  original  vendor.  Oavilli  v.  Allen,  67  N.  Y. 
615. 

A  claim  against  .the  landlord  for  breach  of  the 
contract  contained  in  the  lease  may  be  set  off 
against  tbe  assignee  of  the  rent.  Brown  v.  Cole- 
man, 66  Hun.  60L 

One  seeking  to  reach,  under  tbe  mechanics*  lien 
statutes,  tbe  amount  due  a  contractor  as  damages 
for  the  breach  by  tbe  owner  of  his  contract  to 
permit  a  completion  of  the  building,  must  reoog- 
oize  tbe  right  of  tbe  owner  to  set  off  his  claim 
against  the  contractor  for  money  loaned,  etc.,  tbe 
came  as  though  be  was  assignee  of  the  claim. 
Miner  v.  Hoyt,  4  HiU.  193. 

In  that  case  the  court  reviews  some  of  the  cases 
tn  which  it  was  held  that  the  absolute  assignee  of  a 
promlraitry  note,  even  after  it  was  due.  takes  free 
from  the  right  of  set-off,  and  holds  that  tbe  case 
before  It  was  not  within  the  principle  of  those  cases* 
because  the  assignor  still  continued  to  be  the  real 
owner  of  the  claim,  as  its  recovery  would  satisfy 
his  debt  to  the  claimant.    Ibid. 

But  tbe  counter-demands  mnst  flow  directly 
from  tbe  contract  itself.   It  is  seldom  held  suifloient 
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hi  this  country  that  such  demands  exist  growing 
out  of  other  transactions.   Thus— 

Tbe  assignee  of  a  contract  does  not  take  sub- 
ject to  tbe  right  to  set  off  damages  arising  out  of 
the  failure  of  the  contractor  to  perform  another 
contract  with  the  same  person.  Howell  v.  Medler. 
41  Mich.  641. 

After  notice  of  an  assignment  of  a  claim  for 
wages,  the  employer  cannot  set  off  bis  demand  for 
house  rent  and  goods  furnished  to  Uie  employ^, 
if  the  duty  to  furnish  them  was  not  a  part  of  the 
eontraot  of  employment.  St.  Andrew  v.  Mancbauir 
Mfg.  Co.  184  Mafcs.  4«. 

Tbe  assignee  of  the  income  of  a  cestui  que  ,triut 
takes  free  from  any  claim  by  the  trustee  to  set  off 
an  individual  demand  for  money  loaned  to  the 
cestui  Que  trtist,  tbe  claim  to  which  is  based  simply 
on  the  relation  of  the  partlesi  Abbott  v.  Foote, 
14B  Mass.  888. 

Although  it  has  been  held  that  one  who  has  sev- 
eral contracts  to  do  work  for  a  municipal  corpora- 
tion cannot  assign  some  of  them,  on  which  a 
balance  is  due  to  him,  so  that  they  may  escape  a 
set-off  of  the  amount  then  due  by  him  to  the  cor- 
poration on  other  contracts.  Estlin  v.  District  of 
Ckdumbla,  22  Ct.  CI.  886. 

Effect  of  aoreement  to  set  off. 

If  the  set-off  has  practically  been  reached  by  Uie 
parties  to  the  knowledge  of  the  aasiirnee  before  the 
assignment,  he  will  be  bound  by  it.  Fitch  v.  Gates, 
89  Conn.  878. 

But  In  California  it  was  held  that  the  aasignee, 
without  notice  of  a  street  Improvement  contract, 
does  not  take  subject  to  the  right  of  a  taxpaver  to 
set  off  his  claim  against  the  original  contractor,  al- 
though an  agreement  had  been  made  between  the 
original  parties  that  such  set-off  might  be  made. 
Himmelmann  v.  Reay.  88  Cal.  168. 

Perhaps  that  agreement  was,  however,  so  far  col- 
lateral to  the  main  contract  that  within  the  author* 
Ities  the  assignee  would  not  be  affected  by  it. 

Assignee  of  bavlc. 

After  a  bank  has  bona  tide  assigned  a  claim,  it 
cannot  be  paid  in  the  bills  of  the  bank.  Pancoast 
V.  KufBn,  1  Ohio.  88L 

The  assignee  of  a  bond  given  to  a  bank  receives 
it  subject  to  the  right  to  pay  In  bills  of  the  bank 
then  held  by  the  obligor.  Nortbamoton  Bank  v. 
Balllet,  8  Watts  &S.  811, 42  Am.  Dec.  2ii7. 

The  assignee  of  a  deposit  account  takes  it  subject 

to  the  right  of  a  bank  to  set  off  against  it  tbo 

amount  of  a  protested  draft  of  the  depositor,  al- 

I  though  it  was  in  the  hands  of  a  third  person  at  tbe 
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courts  of  equity  will  uphold  asslgDm^nts  not 
only  of  cboaes  io  actioD,  but  of  contingent  in- 
terests and  expectancies,  and  of  things  having 
no  present  actual  existence,  but  resting  in 
mere  possibility,  if  fairly  made,  and  not 
a^inst  public  policy;  not  as  a  transfer  opera- 
tive in  prtnenti  for  that  can  only  be  of  things 
in  fue,  but  as  a  present  contract  to  take  effect 
and  attach  as  soon  as  the  thing  comes  in  eue. 

1  Am.  A  Eng.  Encyclop.  Law,  p.  880. 

An  assignment  of  mone^  to  become  due 
upon  performance  of  an  existing  contract  is 
▼alid  as  an  equitable  assignment. 

Mame  v.  God  it  With  Ui  Congregation^  85 
Oal.  888;  Hall  v.  Buffalo,  2  Abb.  App.  Dec. 
807;  Derlia  v.  Neu>  fork,  63  N.  Y.  15;  FirH 
Kat.  Bank  of  WelUburg  ▼.  Jiimberlands,  16  W. 
Ya.  592;  Ruple  v.  Bindley,  91  Pa.  299;  Field 
▼.  Jfew  York,  6  N.  Y.  179, 57  Am.  Dec.  485. 

Kow  if  Doyle's  assignment  to  plaintiffs  did 
sot  operate  tn  prcuenti,  because  there  was  no 
chose  in  action  then  in  existence,  but  only  at- 


tached and  became  operative  when  the  work 
was  completed  and  the  money  earned,  then 
there  was  complete  mutuality  between  defend- 
ant's claims  against  Doyle,  and  Doyle's  claims 
against  the  defendant.  The  statute  of  set-off 
does  not  stand  in  the  way,  because  if,  when 
the  work  was  completed  and  the  money  earned 
and  became  due  (tbe  first  instant  in  wbich 
Doyle  could  sue)  Doyle  bad  commenced  a  suit, 
then  the  statutes  would  be  complied  witb. 

Smith  V.  Warner,  14  Mich.  166.  16  Mich. 
890;  Wallace  t.  Finnegan,  14  Mich.  170,  90 
Am.  Dec.  248. 

The  fact  that  plaintiffs  guaranteed  the  per- 
formance of  the  contract  does  not  injure  or 
defeat  defendant's  right  of  set-off. 

The  contract  of  guaranty,  as  well  as  the 
main  contract,  must  be  so  construed  as  to  carry 
into  effect  the  mtentions  of  the  parties,  which 
must  be  ascertained  from  the  language  of  the 
instrument,  and  the  facts  and  drcumstances 
attending. 


time  of  theasBlffDment,  if  the  bank  regains  posses- 
■ion  of  It  kwf  ore  receiving  notice  of  the  assignment. 
Bobinson  v.  Howes,  SON.  Y.  84. 

A  oertiflcRta  of  deposit  payable 'on  demand,  for 
which  DO  demand  has  been  made  at  tbe  time  that 
tbe  hank  indorses  a  note  made  by  the  depositor 
and  transfers  it  to  a  third  person,  oannot  be  set  off 
aurainst  a  suit  by  such  third  person  on  the  note. 
Muxiger  v.  Albany  City  Nat.  Banic,  86  N.  Y.  580. 

As  to  the  right  of  an  assignee  of  a  bank  deposit 
to  recover  the  deposit  free  from  the  claim  of  the 
baDk  to  retain  it  to  apply  on  the  unpaid  note  of 
the  depositor,  see  NadiFiUe  Trust  Go.  ▼.  Fonrth 
Nat.  Bank  of  Nashville,  15  L.  R.  A.  710,  and  note,  01 
Teon-aas. 

Claims  "bit  and  ogainA  eorporaUon  oeineirdXLy* 

Tbe  asBtgnee  from  a  director  of  claims  against 
the  corporation  orocured  by  him  from  third  per- 
sona does  not  take  subject  to  the  right  of  tbe  oor- 
porutlon  to  set  off  against  them  a  Judgment  after* 
wards  recovered  against  the  director  for  misfeas- 
ance in  respectto  his  shares.  Re  Milan  Tramway 
Oo.  L.R.»Ch.l)lv.l2S,6eL.J.  Ch.  28,  48L.T.  N. 
8.  ZIl\  81  Week.  Kep.  107. 

The  assignee  from  a  stockholder  of  debentures 
of  a  corporation  takes  them  subject  to  calls  made 
before  the  assignment,  but  free  from  those  made 
afterwards,  although  the  event  of  the  company's 
being  wound  up  had  occurred  at  the  time  of  the 
aaaifcnmeot,  if  the  proceedlugs  were  not  com- 
menced untU  afterwards.  Christie  v.  Taunton 
[1888]  2  Ch.  17ft,41Am.ftBng.Oorp.Oas.684. 

In  £r  parte  MoKensie,  L.  R.7  Bq.  24i,  88  L.  J.  Ch. 
1901,  it  Is  held  that  the  assignee  of  claims  against  a 
corporation  after  it  has  begun  to  be  wound  up 
takes  subject  to  the  right  of  the  company  to  set 
off  claims,  and  Grtaseirs  Case,  L.  R.  1  Ch.  886,  85 
I^X  Ch.  762,  12  Jur.  N.  8.  718,  14  L.  T.  N.  8.  848, 
14  Week.  Rep.  1015,  which  is  set  outlnthefiote  next 
following  this  one,  is  explained  as  not  meaning 
that  if  both  the  claim  and  call  are  due  at  tbe  same 
one  cannot  be  set  off  against  tbe  other. 


Under  the  New  York  oode,  to  a  suit  by  the  as- 
■igiiee  of  an  award  of  damages  for  injunction, 
the  defendant  may  set  off  a  claim  it  holds  against 
the  assignor  before  notice  of  tbe  assignment. 
Newborger  v.  Manneck  Mfg.  Co.  10  Daly,  276. 

The  fact  that  a  claim  against  a  city  bad  not  been 
lireaeoted  so  as  to  become  the  basis  of  a  cause  of 
action  at  tbe  time  it  was  assigned  will  not  prevent 
tiie  city  from  using  as  a  set-off  against  it,  when  suit 
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is  brought  by  the  assignee,  a  claim  which  It  had 
against  the  assignor  at  the  time  of  tbe  assignment. 
And  the  same  is  true  with  regard  to  a  claim  against 
a  county  wbich  could  not  have  been  directly  collect- 
ed by  suit.  Taylor  v.  New  York,  82  N.  Y.  10, 20  Hun, 

In  an  action  by  an  assignee  upon  a  liquidated  de- 
mand, an  unliquidated  claim  for  damaaes  for 
breach  of  contract  existing  in  favor  of  defendant 
at  the  time  of  the  assignment  is  not  a  proper  set^ 
off.    Frick  V.  White,  67  N.  Y.  108. 

A  clearing  house  committee  which  has  reoelred 
an  assignment  of  notes  from  a  bank  as  collateral  to 
a  loan  to  make  good  the  bank's  credit  at  the  clear* 
ing  house  may  retain  the  notes  for  all  indebtedness 
which  the  rules  of  the  clearing  house  make  such 
collateral  applicable  to,  unaffected  by  the  claim  of 
the  makers  of  the  notes  to  set  off  the  amount  of 
their  deposit  in  the  pledgtog  bank  at  tbe  time  of  ita 
insolvency.   PhiUer  v.  WoodfalU  82  W.  N.  C.  183. 

l^ftable  eatiies  for  uA-aff, 

In  some  instances  when  tbe  facts  were  not  with- 
in tbe  statute  of  set-olTB  relief  has  been  sought  in 
equity  on  the  ground  of  the  existence  of  some  pe- 
culiarly equitable  cause  for  relief. 

Where  insolvency  is  the  oneequity  for  enforcing 
a  set-off  contrary  to  the  provisions  of  the  ststute, 
such  equity  gives  no  right  to  compel  the  insolvent 
to  pay  before  the  demand  against  him  becomes  due. 
Keep  V.  Lord,  2  Duer,  78;  Hicks  v.  McGrorty,  Id.  286^ 

Insolvency  occurring  after  notice  of  the  assign- 
ment has  been  given  will  not  entitle  to  a  setoff. 
Wathen  v.  Chamberlin,  8  Dana,  184. 

The  removal  of  an  assignor  from  the  state  of  the 
assignment  is  not  a  sufficient  equitable  cause  to  al- 
low a  setoff  against  an  assignee.  Talbot  v.  War- 
fleld,  8  J.  J.  Marsh.  88. 

In  case  insolvency  of  the  assignor  and  assignment 
without  value  are  present,  still,  to  cause  equity  to 
take  Jurisdiction  of  the  case,  the  demands  must  ba 
liquidated.    Barnes  v.  McMulllns,  78  Mo.  MO. 

EMoppeL 

There  may  be  an  estoppel  to  claim  set-off.  FIra* 
man  v.  Blood,  8  Kan.  406;  Ruaseli  v.  Owen,  61  Mo. 
186;  Trow  v.  Braley,  66  V t.  600;  MoMuUen  v.  Wen- 
ner,  16  Berg,  ft  R.  18, 16  Am.  Dec  64& 

One  who  conceals  has  claim  on  a  promissory  note 
against  a  deputy  sheriff,  after  receiving  notice  that 
a  third  person  having  an  execution  against  such 
deputy  for  wrongfully  levsrlng  upon  bis  property, 
against  the  consequences  of  wbich  levy  be  has  him- 
self given  the  sheriff  a  bond  of  indemnity,  is  about 
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Loek€  T.  Mc  Vsan,  88  Mich.  478;  Mathewi 
V.  Phelpi,  61  Mich.  827. 

The  assignee  of  a  Don-nepotiahle  chose  in 
action  takes  it  subject  to  sncb  equities  and  de- 
fenses as  exist  against  it,  at  the  date  of  notice 
of  the  assignment. 

Warn&r  v.  WhiUaker,  6  Mich.  188,  73  Am. 
Dec.  66;  Bloomer  v.  Uenderton,  8  Micb.  895, 
77  Am.  Dec.  458;  Spinning  r.  SuUitan,  48 
Mich.  6;  Hau>ell  t.  MedUr,  41  Mich.  641;  Ed- 
son  T.  Gate$,  44  Mich.  353;  Seligman  v.  Ten- 
Eyek,  49  Mich.  104;  Mret  Nat,  Bank  of  Port 
Huron  r,  Carson,  60  Mich.  482;  Fisken  ▼. 
Milwaukee  Bridge  d  Iron  Tf^orke,  86  Mich.  199; 
1  Am.  A  Eng.  Encyclop.  Law,  p.  842,  and 
numerous  cases  dted;  B^  t.  People,  1  Johnsw 
578. 

Hooker»  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  was  a  creditor  of  one  Doyle. 
On  March  24,  1891,  it  and  Dovle  made  a 
written  contract,  by  which  Doyle  agreed  to 
drive  a  quantity  of  logs  for  it.    On  the  same 


day,  plaintiffs  guaranteed  said  contract,  and 
the  payment  of  the  men  promptly,  by  W.  H. 
DoYie,  in  writing,  upon  the  contract,  and 
in  defendant's  presence.  Immediately  below 
this  guaranty  was  the  following,  vis. :  "I 
hereby  sell  and  assign  to  F.  E.  Bradley  A 
Co.  all  my  ri^ht,  title,  and  interest  in  and 
to  the  within  contract,  and  direct  that  all 
payments  to  become  due  on  this  contract  to 
me  be  paid  to  them.  W.  H.  Doyle.  Dated 
March  24th,  1891."  On  April  7,  1891,  a 
contract  was  made  by  telegraph  between 
Doyle  and  the  defendant,  whereby  Doyle 
was  to  "break  in"  the  logs  for  20  cents  per 
1,000  feet.  This  contract  was  also  assigned 
to  plaintiffs,  of  which  defendant  was  noti* 
fied  April  17.  Under  these  contracts,  Doylo 
earned  $2,202,  of  which  $867  was  for  break- 
ing in.  The  first  work  was  done  April  23. 
Tlie  plaintiffs  offered  eviclence  to  show  that 
the  work  was  done  at  their  expense,  but  this 
was  excluded,  and  plaintiffs  excepted.  The 
defendant  proved  its  claim  against  Doyle^ 
amounting  to  $1,524.89,  which  the  court  al- 


to take  an  asstgoment  of  the  staerilTs  claim  on  the 
bond,  until  after  the  aselffnment  has  been  made  and 
the  remedy  on  the  execution  frone,  wili  not  be  per- 
mitted to  set  off  his  claim  on  the  note  agrainst  the 
claim  on  the  bond.    Kiofr  ▼.  Fowler,  16  Mass.  807. 

In  an  action  by  an  assiirnee  against  one  who  has 
covenanted  to  p&j  a  morttrape,  claims  by  the  cov- 
enantor a^rainst  the  mortcfagor  cannot  be  set  off. 
Boyle  V.  Youmans,  28  N.  Y.  8.  R.  888. 

[f  the  debtor  accepts  an  order  for  the  transfer  of 
the  claim,  he  will  not  afterwards  be  permitted  to 
■et  off  his  own  claim  ezistinfir  aerainst  the  assignor 
at  that  time  aaalnst  the  claim  in  the  hands  of  the 
assignee.    McLellan  v.  Walker,  28  Me.  114. 

The  fact  that  a  bank  does  not  apply  a  deposit 
upon  the  depositor^  note  when  it  becomes  due,  but 
proceedstoobtain  Judgment  on  the  note,  will  not 
prevent  it  from  making  the  application  after  the 
judgment  is  obtained,  although  the  deposit  has 
then  been  assigned  to  a  third  person.  Marsh  v. 
Oneida  Central  Bank,  84  Barb.  296. 

It  will  not  bar  a  right  of  set-off  against  a  non- 
negotiable  note,  that  at  the  time  it  was  given  the 
maker  owned  the  accounts  against  the  payee  which 
are  relied  on  as  the  subject-matter  of  the  set-off. 
Rayburn  v.  Hurd,  20  Or.  229. 

An  agreement  to  pay  the  surplus  of  securities  to 
the  debtor  will  not  prevent  the  creditor  from  re- 
taining it  as  a  set-off  to  a  claim,  if  at  the  time  there 
was  an  agreement  for  extension  which  was  not  f  ul- 
llUed  by  the  debtor,  so  that  the  debt  again  became 
payable  immediately  before  the  proceeds  were 
available  for  repayment.  Miller  v.  Florer,  16  Ohio 
8t.l48. 

It  seems  that  when  notifled  of  the  assignment 
notice  must  be  given  of  the  set-off.  Albee  v.  Lit- 
tle, 6  N.  H.  277. 

Counter  tet-ojf  . 

A  debtor  will  not  be  holden  to  an  assignee  for  a 
debt  due  from  him  to  the  assignor,  if  he  was  liable 
In  a  greater  or  equal  amount  to  another  person  as 
•cunety  for  the  assignor,  which  he  has  to  pay,  al- 
though it  was  not  due  at  the  time  of  the  assign- 
ment.   Barney  v.  Grover,  28  Yt.  891. 

A  note  procured  by  the  assignee  after  the  date  of 
the  assignment  cannot  be  set  off  against  a  bond  due 
from  the  bankrupt  to  the  maker  of  the  note.  Mo- 
Iver  V.  Wilson,  1  Cranch,  a  0. 428. 

What  aaeignmentmay  be  suj^ent. 
TheVaot  that  a  mortgage  given  to  secure  promis- 
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sory  notes  is  not  actually  transferred  until  after 
set-offb  are  acquired  against  the  mortgagee  will  not 
make  it  subject,  in  the  hands  of  the  assignee,  to 
such  set-olb,  if  the  notes  were  Indorsed  and  th« 
mortgage  delivered  to  the  assignee  prior  thereto* 
Breen  v.  Beward,  U  Gray,  118L 

What  notice  of  aealgnment  euffleUnJL 

Under  Mass.  Pub.  Stat.,  ohap,  168, 1 10.  which  pro- 
vides that  if  the  demand  on  which  the  action  is 
brought  has  been  assigned  and  the  defendant  had 
notice  of  the  assignment,  he  shall  not  set  off  a  de- 
mand that  he  acquires  against  the  original  creditor 
after  such  assignment,  notice  to  the  attorney  rep* 
resenting  the  claim  is  sulBcienti  Smith  v.  Brown, 
15lMass.888. 

Counter<Xalm8m 

An  assignor's  debt  cannot  be  used  as  a  oountetw 
claim  in  a  suit  against  the  assignee.  Mantanye  v* 
Montgomery,  47  M.  Y.  S.  £L  Hi. 

The  demand  cannot  be  pleaded  as  a  counter, 
claim,  but  must  be  pleaded  as  a  defense.  Ferreira 
v.  Depew,  4  Abb.  Pr.  131;  Oiliaye  v.  Niles,  Id.  253. 

Under  the  New  York  statute  which  provided  for 
a  Judgment  in  favor  of  the  one  having  the  largest 
claim,  no  set-off  could  be  allowed  except  it  existed 
between  the  parties  to  the  record.  Alsop  v.  Gaines, 
10  Johns.  896. 

The  assignee  is  not  bound  to  pay  the  excess  of 
the  demand  sought  to  be  set  off  over  the  amouns 
of  his  claim.    Kast  v.  Kathem,  8  Denio,  844. 

The  right  cannot  extend  to  an  independent  re- 
covery against  the  assignee.  Duncan  v.  Stanton, 
80  Barb.  633. 

In  Wolf  V.  H ,  13  How.  Pr.  84,  It  Is  held  that 

the  right  of  set-off  against  the  assignor  cannot  be 
set  up  as  a  counterclaim  against  the  assignee,  but 
must  be  set  up  as  a  defense  in  the  same  manner  as 
the  set-off  before  the  code. 

But  where  the  original  creditor  has  assigned  tho 
claim  to  himself  and  his  wife,  who  brings  suit,  the 
debtor  can  avail  himself  of  a  demand  against  tho 
husband  alone,  which  was  due  before  the  assign- 
ment, as  a  counterclaim,  and  recover  a  personal 
Judgment  against  the  husband  for  the  amount  of 
excess.    Davidge  v.  Mayo,  5  N.  Y.  Supp.  476i. 

Not  a  on  set-off  against  receivers  or  assignees  In 
insolvency,  on  set-off  against  commercial  paper, 
and  on  set-off  against  assirned  Judgments,  follow 
this  case  in  the  order  named.  &•  P«  V* 
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lowed  to  be  set  off  agaiost  plaiotiffa'  claim, 
-to  which  plaiDtiffs  excepted. 

This  Taises  the  question  whether  a  creditor 
•can  set  off  againBt  the  assignee  of  a  chose  in 
Action  not  due  at  the  time  of  the  assignment 
4  claim  which  was  mature  before  that  time. 
Had  both  claims  been  mature,  •'.  e.-  due  and 
payable,  at  the  time  of  the  assignment,  no 
-doubt  of  the  right  to  set  off  either  could  be 
•entertained.  And  it  is  equally  clear  that,  if 
the  assigned  claim  had  been  mature,  an  im- 
mature one  could  not  be  set  off.  We  find 
numerous  cases  sustaining  this  proposition, 
And  in  one  of  them  {Oojfln  y.  McLean,  80  N. 
Y.  568)  is  a  dictum  which  denies  the  rivht 
•of  set  off  under  the  facts  in  this  case.  Sr. 
^ftttiee  Folger  says :  "  Nor  is  it  [set-off]  per- 
mitted, except  when  the  demands  are  mutual ; 
-^at  is,  where  both  were  due  and  payable 
before  the  transfer  of  either  to  a  third  party. " 
In  that  case  the  claims  soueht  to  be  set'off 
^rere  of  two  kinds.  Some  fell  due  before  the 
4issignment  to  the  plaintiff,  and  some  after. 
As  to  the  former,  we  see  no  reason  why  it 
should  not  have  been  set  off,  except  that  the 
obligation  was  Joint,  while  that  sued  lipon 
'was  several.  This  is  one  jrround  upon  which 
that  decision  is  based,  and  applies  to  all  of 
the  claims  sought  to  be  set  off.  The  other 
•claim  was  open  to  the  objection  that  it  did 
not  fall  due  until  after  the  assignment.  But 
the  question  of  the  right  to  set  off  a  claim 
mature  at  the  time  of  the  assignment  against 
41  plaintiff  assignee  of  an  immature  claim 
does  not  arise.  Three  New  York  cases  are 
«ited  to  sustain  the  two  reasons  for  the  de- 
•oisions:  Beekwith  v.  Union  Bank^  9  N.  Y. 
1811 ;  P*Uter$<m  ▼.  Pattenon,  59  N.  Y.  574,  17 
Am.  Rep.  884;  Jordan  v.  National  Shoe  <t 
Leather  Bank,  74  N.  Y.  468,  80  Am.  Rep. 
^19.  The  cases  of  Beekwith  y.  Union  Bank 
And  Jordan  y.  National  Shoe  d  Leather  Bank 
were  cases  where  the  claims  attempted  to  be 
-set  off  matured  after  the  assignment  to  the 
respectiye  defendants.  That  of  Paterson  v. 
J^Uereon  was  where  a  bond  was  taken  bj 
plaintiff's  testator,  in  his  lifetime,  condi- 
tioned to  pay  a  sum  to  his  executor  after  tes- 
tator's death.  This  was  held  to  be  a  claim 
^against  which  a  debt  due  from  the  testator 
in  his  lifetime  could  not  be  set  off.  The 
opinion  in  this  case  was  also  written  by  Mr. 
Justice  Folger.  In  demonstrating  that  the 
cause  of  action  upon  the  bond  did  not  arise 
until  after  testator's  death,  he  asserts  that  a 
•cause  of  action  does  not  arise  from  the  con- 
tracting of  an  indebtedness  alone,  but  out  of 
ibe  nonperformance  of  it  as  well ;  and  he  cites 
authorities  to  sustain  the  proposition  that  a 
-cause  of  action  does  not  run  from  the  making 
-of  the  promise  to  do  something  at  a  future 
time,  but  only  from  the  expiration  of  that 
time.  Were  we  to  apply  this  loffic  to  the 
present  case,  we  shoula  be  compelled  to  ad- 
mit that  at  the  time  of  the  assignment  the 
plaintiff's  assignor  had  no  demand  whatever, 
-except  a  contract  to  be  performed,  whereby 
the  defendant  might  later  become  indebted. 
Had  the  assignment  not  "been  made,  the  ob- 
ligation  would  haye  matured  immediately 
opbn  the  performance  of  the  contract  by 
I>oyle,  and  the  right  of  set-off  by  either 
Doyle  or  the  defendant  would  haye  been  oom- 
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plete.  In  such  case,  Doyle's  subsequent  as- 
signment would  not  depriye  the  oefendant 
of  the  right  of  set-off.  6ut  defendant's  con- 
tention is  that  if  Doyle  assigned  his  contract 
before  it  matured,  though  it  were  but  an  hour 
before,  his  assignee  could  collect  the  consid- 
eration, to  the  exclusion  of  the  defendant's 
set-off.  Doyle  is  permitted  to  sell  his  claim 
before  it  matures.  Plaintiff  says :  **  I  bought 
my  claim  against  the  defendant  before  it  was 
due,  and  therefore  it  was  not  the  subject  of 
set  off  when  I  bought  it.  It  is  true  that  by 
the  terms  of  your  contract  with  Doyle  you 
had  a  right  to  become  Doyle's  debtor,  and 
all  rights  that  I  haye  acquired  are  those  which 
Do^le  had  under  the  contract.  I  own  the 
claim  against  you  because  I  bought  it,  and 
I  will  collect  it  from  you  because  when  I 
bouffht  it  there  was  no  claim  against  you.  It 
not  being  due,  there  was  no  debt.  ^  The  right 
of  set-off  has  its  origin  in  the  injustice  of 
allowing  a  person  to  collect  a  debt  when  he 
is  at  the  same  time  indebted  to  his  debtor  in 
a  sum  as  large  or  larger  than  his  own  claim. 
And  one  who  buys  a  claim  against  another, 
not  negotiable,  takes  it  subject  to  all  rights 
of  set- off  due  at  the  time  of  his  purchsM.  If 
A.  buys  a  claim  due  to-day,  B.  can  set  off 
a  debt  which  is  due.  If,  howeyer,  A.  has 
bought  the  claim  half  an  hour  before  mid- 
ni orht,  the  rule  is  said  to  be  otherwise,  though 
it  is  difficult  to  see  much  difference  in  de- 
fendant's equities  in  the  two  cases. 

It  is  urged  that  the  assignor  had  merely 
a  contract,  which  performance  would  ripen 
into  a  yalid  demand.  This  he  sold,  and 
plaintiffs  took  it  with  all  its  obligations  and 
equities.  As  the  assignor  could  not  ayoid 
defendant's  right  of  set  off,  if  he  had  kept 
it,  and  could  not  conyey  any  greater  right 
than  he  had,  it  is  said  that  plaintiffs  took  no 
more  than  the  assignor  could  conyey.  Un- 
til performance,  the  plaintiffs  had  no  claim 
against  defendant.  Coincident  with  the  ma- 
turity of  the  demand,  the  right  of  set-off 
attached.  There  is  apparent  force  in  this 
reasoning.  The  case  of  Atkinson  y.  Mutual 
Assur.  Soc,  against  Fire  on  Bldgs.  of  Vir- 
ginia, 10  U.  8.  6  Cranch,  202,  3  L.  ed.  199, 
is  a  case  decided  by  Mr,  Justice  .Johnson, 
which  seems  to  recognize  this  doctrine  that 
the  assignment  of  a  claim  before  maturity 
does  not  relieye  it  from  set-off.  On  Aprfl 
25,  1807.  A.  gaye  H.  a  note,  which  came  to 
the  hands  of  plaintiff.  8.,  by  assignment,  on 
August  14;  being  before  maturity,  the  note 
beine  due  about  October  25,  1807.  On  June 
29,  U.  gaye  A.  a  note  payable  in  sixty  days, 
i.  e,  September  1,  1807.  Stewart  brought  an 
action  against  A.,  who  was  allowed  to  set  off 
his  note  against  H.  It  will  be  obseryed  that 
Stewart  acquired  a  claim  that  was  not  due, 
yet  the  set-off  was  allowed,  and  this,  too, 
though  the  note  set  off  was  not  due :  the  case 
differing  from,  and  going  further  than  this, 
in  that  particular,  it  should  be  remembered 
that  the  act  of  the  Virginia  assembly  under 
which  this  decision  was  made  proyided  that : 
'^  Assignments  of  bonds  .  .  .  shall  be  yal- 
id ;  and  an  assignee  .  .  .  may  thereupon 
maintain  an  action  of  debt,  in  his  own  name, 
but  shall  allow  all  just  discounts,  not  only 
against  himself,  but  against  the  assignor^ 
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before  notice  of  the  assignment  was  given 
to  the  defendant. "  It  was  argued  upon  the 
trial  that  a  **  claim  could  not  be  just  discount 
until  it  became  payable,  and  that  money 
cannot  be  offset  until  it  be  due.''  This  case 
appears  to  support  defendant's  contention. 
But  it  differs  from  the  present  case,  in  that 
there  was  a  debt  to  be  set  off.  It  was  not  a 
case  of  executory  contract,  under  which  a 
debt  mi^ht  at  a  future  time  be  created. 
True,  this  debt  was  not  due,  but  the  con- 
sideration had  passed.  The  sum  had  been 
earned,  as  tlie  giving  of  the  note  implies. 
The  maker  of  such  note  was  a  debtor  before 
maturity,  and  the  holder  a  creditor.  Unless 
b^  reason  of  its  negotiability,  he  could  only 
dispose  of  such  note  subject  to  equities ;  and 
while  we  do  not  find  it  necessary  to  hold  that 
the  maker  had  an  equity  to  the  right  to  set 
off  his  existing  claim,  already  due,  when  the 
note  should  mature,  and  do  not  so  hold,  we 
can  see  that  such  a  conclusion,  as  in  the 
Cranch  case,  falls  far  short  of  the  doctrine 
that  such  right  should  apply  to  a  case  of  a 
promise  to  pay  at  a  subsequent  date,  when 
the  promisee  should  have  earned  the  amount. 
It  is  a  difference  between  an  existing  obli- 

f:ation  to  pay  money  already  earned,  at  a 
uture  date,  and  an  existing  contract,  where 
the  debt  does  not  exist,  and  will  not,  unless 
the  consideration,  whatever  it  may  be,  shall 
be  performed.  In  the  one  case  the  holder  of 
the  promise  to  pay  has  an  existing  liquidated 
demand,  contingent  upon  nothing,  which  he 
will  inevitably  have  the  right  to  demand  and 
collect  at  the  end  of  a  specified  time.  In  the 
other,  he  has  no  such  demand,  but  an  execu- 
tory promise  to  pay  upon  the  performance  of 
something  else.  His  right  of  action,  when 
it  accrues,  may  be  a  mere  action  for  damages 
for  a  breach  of  contract.  He  could  not  set 
off  such  right,  if  the  promisee  should  sue  him 
upon  the  cross-demand,  and  it  is  a  matter 
which  may  never  become  a  debt.  The  case 
in  Cranch,  under  the  Yii'ginia  statute,  seems 
to  have  permitted  set-off  in  the  former  case, 
but  we  have  found  no  authority  that  extends 
the  rule  to  the  latter.  Furthermore,  there  is 
no  opportunity  to  enlarge  the  doctrine  of  set- 
off. It  is  a  statutory  right,  in  derogation  of 
the  common  law,  and  must  be  strictly  con- 
strued. Woodi  y.  Ayre$,  89  Mich.  848,  88 
Am.  Rep.  896 ;  Bobbins  ▼.  Brooks,  42  Mich. 
68.  Section  7865  of  Howell's  Statutes  pro- 
vides that,  **in  the  following  cases,  .  .  . 
a  defendant  may  set  off  demands  which  he 
has  against  the  plaintiff."  First,  then,  it 
must  be  a  demand,  as  contradistinguished 
from  a  right  of  action.  Hanna  v.  Pleasants, 
2  Dana,  269 ;  Qould  ▼.  RdUy,  16  N.  H.  560 ; 
Drew  V.  TawU,  27  N.  H.  412,  59  Am.  Dec. 
880;  Hepburn  ▼.  Ebag,  6  Cow.  614.  If  the 
demand  has  been  assigned  to  the  plaintiff,  a 
demand  existing  against  his  assignor  at  the 
time  of  the  assignment,  and  belonging  to 
such  defendant  before  notice  of  assignment, 
may  be  set  off,  if  it  was  such  as  mi^ht  have 
been  set  off  against  the  assignor  while  it  be- 
longed to  him.    How.  Anno.  Stat,  g  7865, 
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subd.  8.    The  language  of  this  subdivisioik. 
is  a  little  blind,  by  reason  of  the  use  of  tbe- 
word  "by,"  instead  of  "to,"  in  the  second 
line,  but  we  think  that  its  meaning  is  un- 
mistakable.    This  claim  of  defendants  wa» 
a  proper  subject  of  setoff  against  the  plain- 
tiff assignee  only  if  it  was  such  against  the- 
assignor  while  he  was  the  owner  of  it.    That, 
it  was  not  is  plain,  because  this  claim,  i.  e, 
that  assigned,  was  not  then  due ;  and  subdi- 
vision 5  provides  that  "it  can  be  allowed 
only  in  actions  founded  upon  demands  which 
could  themselves  be  the  subject  of  set-off 
according  to  law."    Under  these  provisions* 
defendant's  claim,  though  due,  did  not  be- 
come a  subject  of  set-off  before  the  assign- 
ment, because  the  assignor  never  had  a  right- 
upon  a  demand  subject  to  set-off.     As  ther&- 
never  was  a  time,  while  Doyle  owned  th& 
contract,  when,  under  this  statute,  it  might 
have  been  set  off  against  him,  it  is  not  sucli  a. 
demand  as  can  be  set  off  against  the  assignees. 
Subdivision  8;  Bichards  v.  La  Tmirette,  58: 
Hun,  628 ;  Bichards  v.   Union,  48  Hun,  268. 
The  evidence  shows  that  the  contract  for 
driving  the  logs  was  altered  before  it  was- 
executed,  at  the  suggestion  of  the  plaintiffs, 
who  were  to  guarantee  performance  by  Doyle. 
The  following  language  was  inserted,  viz. : 
"  A  payment  of  fifty  cents  per  thousand  is  to- 
be  made  when  the  jam  has  passed  the  East 
branch,  and  the  balance  when  the  rear  is- 
within  the  Boom  Co's  limits.      It  is  under- 
stood that  the  jam  mentioned  is  of  the 

logs."  Tlie  request  of  the  guarantors  that 
the  defendant  so  amend  the  contract  as  to 
provide  for  pavment  in  installments  is  sig- 
nificant. Eviaently,  they  were  providing  a. 
way  for  Doyle  to  obtain  money  to  do  the  job- 
with,  and  thereby  lessening  the  danger  of 
their  being  subjected  to  loss  upon  their  guar- 
anty. The  defendant  could  not  shut  its  eyes- 
to  this,  and  was  in  duty  bound  to  inform  the- 

?;uarantors  of  its  intention  to  apply  the  ex- 
sting  claim  against  Doyle,  of  which  the* 
? guarantors  were  ignorant,  in  payment.    Thia. 
s  the  more  apparent  when  we  consider  that 
the  guaranty  which  defendant  was  exactinir 
included  the  payment  of  the  men  who  were- 
to  be  employed  by  Doyle,  and  which  defend- 
ant was  insisting  that  the  plaintiffs  should 
assure.      Under  such  circumstances  as  th^ 
plaintiffs  claim  to  exist,  the  defendant  would 
be  estopped  from  setting  off  its  claim  upoi> 
the  larger  contract  (if  not  both),  which  it 
had  not  disclosed,   to  the  extent,  at  least, 
of  the  amount  paid  by  plaintiffs;  and  thia 
might  be  so  although  there  was  an  express- 
agreement,  of  which  they  were  ignorant,  be- 
tween Doyle  and  the  defendant,  that  the  work 
should  be  performed  and  applied  in  payment 
of  defendant's  claim  against  him.    The  ques- 
tion of  estoppel  would  be  one  for  the  jury, 
under  all  the  facts  which  could  be  shown  to- 
bear  upon  it. 

T?ie  judgment  should  be  reversed,  and  a  ne^ 
trial  ordered. 
The  other  JuBtices  concur. 
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Set-off  may  be  allowed  in  eqnl^  of  the 
diTldeiid  iMiyable  out  of  the  aeeeta  of  a 
eorporatlon  in  the  hands  of  a  reeelTer 

to  m  stockholder  who,  after  the  receiv-er*8  ap- 
pointment, made  an  asBUmmentfor  the  benefit  of 
his  creditors  of  whom  the  oorporation  was  one, 
upon  the  oorporation^  claim  against  the  stook- 
holden  the  equities  of  the  other  stockholders 
represented  by  the  receiver  belnff  superior  to 
thoee  of  the  Insolvent's  remaining  erediton 
represented  by  his  aaslfirnee. 

(March  80. 1891) 


APPEAL  by  the  ndmiDistrators  of  tbe  estate- 
of  BeDjamin  F.  Butler,  decease  I,  from  a 
decree  of  tbe  Superior  Court  for  Suffolk 
County  distributing  assets  in  the  bands  of  the 
receivers  of  the  Cape  Ann  Granite  Company. 
Berejwd. 

Tbe  facts  sufficiently  appear  in  tbe  opinion. 

Meitn.  Geori^e  O.  Shattnck  and  Frank. 
L.  Washbnnit  for  tbe  estate  of  Benjamin 
F.  Butler: 

When  the  company  went  into  tbe  bands  of 
a  receiver  that  its  affairs  might  be  wound 
up,  a  trust  was  created  to  apply  tbe  asscta 
as  far  as  miffbt  be  necessary  to  tbe  payment 
of  debts,  and  to  distribute  tbe  balance  among 
tbe  stockholders  pro  rata.  It  was  precisely 
like  tbe  case  of  tbe  estate  of  a  deceased  in- 
testate ;  the  debts  are  first  to  be  paid  and  tbe 
balance  is  to  go  to  tbe  distributees.    But  it 


JXvFtk.— Right  to  aet  off  in9olvenV$  oiAigatiim  upon  a 
dattn  in  the  hands  of  i»  receiver,  or  aaaignee  or 
tnislee  for  erediton. 

As  appears  from  the  note  to  BBADiivr  v.  Thoxp. 
bokSkxth'sSohs,  ante^  806,  the  general  rule  is  that 
an  sfliiffnee  for  value  takes  a  chose  in  action  sub- 
ject to  riirhts  of  set-oir  exlstinir  against  it.  When 
the  case  becomes  that  of  one  who  has  merely  taken 
possession  of  the  estate  of  an  insolvent  to  pay 
debts  and  wind  it  np  the  equities  against  the  right  of 
setoff  are  not  nearly  so  strong  as  in  the  former  case, 
ind  in  addition  there  is  the  influence  of  the  Bnglish 
losolvency  statutes  which  have  for  many  years 
provided  for  the  allowance  of  set-oils  in  suoh  cases. 

Asaioneee  for  oredUort, 

The  general  rule  is  that,  an  assignee  fororeditois 
takes  subject  to  the  right  of  set-ofT.  Rubey  v. 
Wjitson.  22  Mo.  App.  tiS;  Richards  v.  La  Tourette, 
119  M.  Y.54;  Nelson  v.  London  Assur.  Oo.  9  Bim.  ft 
8tn.  2Kf;  Bean  v.  Gabbaness,  6  Ala.  8f8;  DoneU 
son  T.  Posey,  18  Ala.  752;  Third  Swedish  M.  B. 
Church  V.  Wetherell,  48  Hi.  App.  414;  Yan  Bandt  v. 
Dows,  88  Iowa.  684,  flO  Am.  Rep.  7S9;  Martin  v.  PIUs- 
bnry,  28  Minn.  176;  Benoist  v.  Darby,  18  Mo.  198; 
Jones  V.  Pienlng,  85  Wis.  264;  Lewis  v.  Barber,  8 
Lane  L.  Rev.  116;  Stow  v.  Yarwood,  80L1.  467. 

This  rule  is  stated  with  variations  and  sometimes 
with  qualiilcations. 

An  assignee  for  creditors  takes  subject  to  the 
right  to  set  ofr  cross-Indebtedness  arising  out  of 
mutual  dealings,  if  the  assignor's  liability  had  be- 
come fixed  at  the  time  of  the  assignment.  Bchief- 
felin  V.  Hawkins.  14  Abb.  Pr.  m. 

A  set-otr,  if  good  against  the  insolvent,  Is  good 
against  the  assignee.  Kinsler  v.  Pope,  6  Strobh. 
L126. 

An  assignee  for  erediton  takes,  under  the  Mis- 
souri statute,  subject  to  all  set-oflS  existing  at  the 
time  of  the  asBignment.  Green  v.  Conrad,  114  Mo. 
6S1. 

An  aaslgnee  of  an  insurance  company  takes  a 
claim  against  a  borrower  from  the  company  sub- 
ject to  the  right  of  the  borrower  to  set  off  a  claim 
for  loss  upon  which  the  company  was  at  the  time 
liable.   Drake  v.  Rolio.  8  Bias.  274. 

An  assignee  for  creditors  of  a  bank  takes  subject 
to  the  right  of  a  depositor  to  set  olT  a  deposit 
against  a  note  not  yet  dne.  MoOagg  v.  Woodman, 
28111.84. 

In  a  suit  by  the  assignee  of  a  bank  npon  a  note 
which  became  due  after  the  aeaignment,  a  debt  to 
the  maker  from  the  bank  before  the  assignment 
may  be  set  oIL    Smith  v.  Spengler,  88  Mo.  408. 

23L.R.A. 


The  insolvency  assignee  of  an  heir  takes  the 
letter's  claim  against  the  estate  subject  to  the  right 
of  the  administrator  to  set  off  against  the  claim, 
the  Insolvent's  debts  to  the  estate.  Gosnell  v» 
Plack,  18  L.  R.  A.  188,  76  Md.  428. 

In  Shipman  t.  Lansing,  26  Hun,  8B0,  the  oourt 
says  that  the  assignee,  as  such,  takes  iiuch  rights  as- 
the  assignor  had  at  the  time  of  the  assignment:  and 
it  was  held  that  where  a  firm  holding  a  deposit  ot 
trust  funds  became  insolvent  and  assigned  for 
creditors,  and  the  individual  debts  were  paid  out  of 
individual  assets,  the  trustee  could  set  off  against 
the  partnership  liability  in  the  hands  of  the  as- 
signee a  fund  which  beoame  payable  from  the  trust 
to  one  of  the  individual  partners  after  the  assign- 
ment, which  the  assignees  were  attempting  to- 
reach. 

The  current  is,  however,  not  unbroken,  for  some- 
cases  have  denied  a  right  of  set-off  against  the  aa^^ 
slgnee. 

In  Ryall  v.  Larkin,  1  Wfls.  166.  it  was  held  that 
the  statute  allowing  set-off  in  case  of  bankruptcr 
did  not  extend  to  the  assignee. 

Rut  the  right  to  set-off  against  the  assignee  iik 
bankruptcy  was  recognised  in  Edmeads  v.  New* 
man,  1  Bam.  ft  a  418, 2  Do  wl.  ft  R.  668. 

And  Ryall  v.  Larkin.  supra,  is  overruled  in  Rid- 
out  V.  Rrough,  Cowp.  186,  in  which  it  is  said  the 
assignees  are  the  bankrupt. 

While  it  was  decided  that  the  assignee  in  bank- 
ruptoy  takes  subject  to  set-off,  under  4  Anne,  chap» 
17,  in  Lanesborough  v.  Jonea,  1  P.  Wms.  826. 

And  in  Hicks  v.  McOrorty,  8  Dner,  896,  It  waa. 
held  that  the  assignees  for  creditors  are  entitled 
to  the  same  protection  as  assignees  for  value. 

The  Massachusetts  oourt  took  the  same  position 
In  case  of  assignment  of  commercial  paper.  See 
Holland  ▼.  Makepeace,  infra. 

And  In  Alabama  it  has  been  held  that  if  a  note  te 
a  bank  has  been  assigned  for  oreditora,  notes  or 
tbe  bank  are  not  a  good  set-off  against  it.  Gee  v. 
Bacon,  9  Ala.  699. 


Tbe  general  rule  is  that  a  receiver  takes  subject 
to  the  right  of  set-off.  Yan  Wagoner  v.  Pater- 
son  Gas  Light  C3o.  28  N.  J.  L.  288;  Darby  v,. 
Freedman's  Bav.  ft  T.  Oo.  8  MoArth.  849:  Rer 
Middle  Dist.  Bank,  9  Oow.  418,  1  Paige.  68^ 
8  L.  ed.  768,  19  Am.  Deo.  468;  Farmers  De- 
posit Nat.  Rank  v.  Penn  Bank,  8  L.  R.  A.  278, 12ft 
Pa.  288;  Smith  v.  Felton,  48  N.  Y.  419:  Smith  v» 
Fox,  48  N.  Y.  074 ;  MUler  v.  Franklin  Bank,  1  Paige„ 
444, 8  L.  ed.  706:  Mel  T.  Hoibrook,  4  Hdw.  Ch.  68^^ 


See  also  23  L.  R.  A.  .322,  652;  39   L.  K.  A.  155);  40  L.  R.  A.  064. 
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^aa  settled  prior  to  any  statute  that  if  a  dis- 
-tributee  ow^  the  estate  aDythin^,  the  debts 
-were  to  be  offset.  The  fact  that  it  might  be 
tmcertain  until  the  debts  were  paid  whether 
there  would  be  any  distributive  share  did 
snot  prevent  the  offset. 

Bladder  v.  Booit,  114  Mass.  20. 

Under  the  laws  of  Massachusetts  the  debt 
of  a  stockholder  can  be  offset  against  his 
•claim  to  a  dividend. 

Sargent  v.  Franklin  JfW.  Oa.  8  Pick.  90, 
19  Am.  Dec.  806. 

The  insolvency  and  the  assignment  give 
additional  force  to  the  claim  to  a  set-off. 

Aldrieh  v.  Campbell,  4  Gray,  285 ;  James  v. 
Woodruff,  10  Paige,  541.  4  L.  ed.  1083 :  Quiek 
-V.  Lemm,  105  111.  578;  OayY.  Qay,  10  Paige, 
:869,  4  L.  ed.  1015 ;  Davideon  v.  Alfaro,  80 
N.  Y.  6tf0;  Kna/pp  v.  Bumham,  11  Paige, 
:833,  5  L.  ed.  154 ;  LittlefUld  v.  Albany  County 
.Brtn*,  97  N.  Y.  586 ;  davaUi  v.  Allen,  57  N. 
Y.  515 ;  Ainslie  t.  BoynUm,  2  Barb.  258. 


Mewre,  Charles  Aloy  and  William  H. 
Coolridfl^t  for  assignees  of  Jonas  French : 

Article  12  of  French's  deed  of  assignment 
is  as  follows : 

**  We,  the  undersigned,  creditors  who  have 
signed  these  presents,  parties  of  the  third 

Eart,  do  severally  (each  of  us  contracting  for 
imself  and  not  for  any  other)  covenant  and 
a^ree  to  take,  and  do  hereby  accept  and  take, 
fiill  payment,  satisfaction,  and  discharge  of 
our  respective  debts,  demands,  claims,  ac- 
tions, and  causes  of  action  against  the  party 
of  the  first  part  existing  at  the  date  hereof, 
whether  payable  now  or  in  the  future,  which 
shall  be  payable  to  us  respectively  under  the 
provisions  of  this  instrument  out  of  the  pro- 
ceeds of  the  property  herein  conveyed  in 
trust,  and  do  severally  release,  acquit,  and 
forever  discharge  the  party  of  the  first  part 
from  all  such  demands,  claims,  actions,  and 
causes  of  action,  and  these  presents  shall  be 
pleadable  in  bar  thereof,  except  as  herein 


4  L.  ed.  967 ;  Hughitt  v.  Hayes,  106  N.  T.  163 ;  Jones 
V.  Robinson,  S6  Barb.  810 :  Re  New  Amsterdam  Sav. 
Bank  t.  Tartter,  M  How.  Pr.  885;  Z26  Van  Allen« 
87  Barb.  226;  ▲rmstronflr  v.  Warner,  37  L.  B.  A. 
466.  4»  Ohio  at.  876 ;  Ck>ok  v.  Cole,  55  Iowa,  70. 

Under  the  New  Jersey  statute,  the  receiver  fa 
9K>uDd  to  allow  all  Just  set-offs.  State  Bank  at 
New  Branswlok  v.  Receivers  Bank  of  New  Bruns- 
wick. 8  N.  J.  Eq.  266. 

If  there  has  been  an  appropriation  of  deposits 
-to  a  debt  prior  to  the  insolvency,  the  receiver  is 
"bound  by  it.  Chase  v.  Petroleum  Bank.  66  Pa. 
160. 

The  receiver  of  an  insurance  company,  which 
l)eoome8  insolvent  hoidinff  an  unpaid  premium 
mote  and  owinir  an  unadjusted  loss,  takes  the 
note  subject  to  a  set-off  for  the  loss.  Oearood  v. 
Be  Oroot,  86  N.  Y.  848;  Holbrook  v.  American  F. 
Ins.  Ck>.  6  Paige,  220,  8  L.  ed.  062. 

But  the  receiver  is  not  bound  to  allow  in  set-off 
•debts  or  crediui  which  are  not  so  mutual  as  to 
have  been  proper  subjects  of  set-off  afirainst  the 
insolvent.  Gray  v.  BoUo,  86  IT.  S.  18  Wall.  629, 21 
L.ed.  827. 

A  nght  of  set-off  perfect  and  available  against  a 
t>ank  is  not  affected  by  the  bank*8  becoming  in- 
«olvent  and  the  appointment  of  a  receiver.  Hade 
V.  McVay,  81  Ohio  St.  281. 

The  assignee  of  a  bank  takes  subject  to  set-offs, 
'^rry  v.  Wooding,  2  Patton  ft  H.  (Va.)  178. 

A  receiver  of  a  bank  takes  subject  to  a  right  of 
«  depositor  to  set  off  deposits  against  the  amounts 
which  become  due  on  bis  note  to  the  bank,  after  it 
passes  into  the  receiver's  hands.  Piatt  v..Bentley 
•<N.  r.)  11  Am.  L.  Reg.  N.  S.  171. 

A  debtor  of  a  bank  whose  charter  is  repealed 
has  an  equitable  right  to  set  off  every  demand 
which  he  had  against  the  bank  at  the  time,  but  not 
'demands  subsequently  purchased.  McLaren  v* 
Pennington,  1  Paige,  102, 2  L.  ed.  677. 

The  receivers  of  a  bank,  appointed  under  Mass. 
Stat.  1851,  chap.  127,  in  a  suit  upon  a  debt  con- 
-tracted  before  the  institution  of  insolvency  pro- 
oeedings,  must  allow  as  a  set-off  debts  held  by  the 
debtor  prior  to  the  commencement  of  such  pro- 
-oeedings.    Colt  v.  Brown,  12  Gray,  288. 

Under  the  Kentucky  act  for  winding  up  insolv- 
ent banks  the  commissioners  must  allow  set-oflS. 
Finnell  v.  Nesblt,  16  B,  Mon.  861. 
•  And  the  provisions  of  the  National  Banking  Act 
•do  not  prevent  his  setting  off  against  a  debt  to  a 
bank,  at  the  time  of  its  passing  into  the  hands  of  a 
receiver,  a  claim  against  the  bank  payable  at  the 
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time  of  its  suspension.   Scott  v.  Armstrong,  146  U» 
8. 409,  88  L.  ed.  1060,  reversing  86  Fed.  Rep.  63. 

lAmitation  upon  Vu  ruU» 

While  the  general  rule  is  as  above  stated  yet 
there  are  several  limitations  which  are  quite  as 
important  as  the  rule. 

An  assignee  for  creditors  ooee  not  take  subject 
to  set-offs  procured  after  the  assignment.  Johnson 
V.  Bloodgood,  1  Johns.  Gas.  61, 1  Am.  Deo.  98;  8pea-> 
cer  V.  Barber.  6  Hill,  66R. 

Debts  procured  after  the  appointment  of  a  re- 
ceiver cannot  be  used  in  set-off.  Clarke  v.  Hawk- 
ins, 6  R.  L  210. 

A  dalm  procured  by  a  debtor  to  an  insolvent 
bank  after  its  insolvency  is  not  available  as  a  set- 
off. Venango  Nat.  Bank  v.  Taylor,  66  Pa.  14; 
Thorp  V.  Wegefarth,  66  Pa.  82,  96  Am.  Dec.  780. 

Bills  of  a  bank  obtained  after  it  becomes  insolv- 
ent cannot  be  used  as  a  set-off  in  a  suit  by  the  re- 
ceiver.   Diven  v.  Phelps,  34  Barb.  224. 

Bills  of  an  insolvent  bank  acquired  after  the  in* 
solvency  are  not  available  as  set-olfs.  Exchange 
Bank  of  Virginia  v.  Knox,  19  Gratt.  739 ;  Saunders 
V.  White.  20  Gratt.  827. 

Notes  of  a  bank  purchased  after  it  is  insolvent 
and  after  notice  of  the  assignment  of  its  claim 
againdt  defendant,  are  not  a  proper  aet-off  against 
a  claim  in  the  hands  of  an  assignee.  Philipe  v. 
Bank  of  Lewistown,  18  Pa.  IVH. 

But  in  North  Carolina  it  has  been  held  that  a 
bank^s  assignee  for  creditors  is  bound  to  receive 
bills  of  the  bank  in  pajrment  of  debts.  This  right 
is  not  based  on  the  ground  of  set-off,  but  on  a  dis- 
tinct provision  of  the  statute.  Blount  v.  Windley, 
68  N.  C.  1, 12  Am.  Rep.  616. 

And  under  the  Maryland  laws,  the  receiver  of 
an  insolvent  bank  is  bound  to  receive  bills  of  the 
bank  in  satisfaction  of  debts  due  iu  regardless 
of  when  they  were  obtained.  Union  Bank  of 
Tennessee  v.  Ellicott,  6  Gill  ft  J.  863. 

A  receiver  has  no  power  to  permit  a  set-off  of 
claims  procured  after  the  estate  passed  into  his 
hands.    Van  Dyck  v.  McQuade,  86  N.  T.  610. 

A  Judgment  recovered  against  the  assignor  after 
an  assignment  for  creditors  is  not  a  set-off  in  a 
suit  by  the  assignee.  Ogden  v.  Prentice,  33  Barb. 
160. 

An  assignee  for  creditors  is  not  charged  with 
equities  subsequently  acquired.  Brown  v.  Brit- 
tain,  84  N.  C.  6B3. 

A  Judgment  assigned  for  benefit  of  creditors  win 
not  be  opened   to  permit  a  set-off  of  a  olain^ 
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o^erwise  proyided  :  reserviog  unto  ourselves, 
liowever,  all  our  rights  respectively  against 
indoraers,  sureties,  and  all  other  parties  col- 
lectively or  contingently  liable  as  herein 
•otherwise  provided. 

The  receivers  of  the  defendant  company 
fMcame  parties  to  the  assignment  containing 
the  above  paragraph  by  leave  of  the  superior 
-court,  with  no  fraud,  misrepresentation,  or 
mistake,  and  with  full  knowledge  of  the  ef- 
liect  of  it,  as  appears  from  their  petition. 

See  Eame  8ai>.  Bank  ▼.  Peiree,  156  Mass.  807. 

It  is  a  reasonable  assumption  that  other 
creditors  who  became  parties  to  the  assign- 
ment were  influenced  to  do  so  by  the  met 
"that  a  large  creditor  like  the  Cape  Ann  Gran- 
ite Company  had  signed. 

The  receivers  have  waived  any  claim  for  a 
vet-off. 

ffaU  ▼.  United  Statet  Itu.  Co.  af  BcUiim&re, 
15  Qill,  484. 

Independently  of  the  effect  of  the  fact  that 


the  receivers  became  parties  to  the  deed  of 
assignment,  the  question  seems  covered  by 
the  decision  in  MerehemW  Bank  of  Easton  v. 
Sfmue,  102  Pa.  488. 

See  also  Brent  ▼.  Bank  of  WaehiThgton,  % 
Cranch,  C.  C.  517. 

A  corporation  has  no  lien  on  its  capital 
stock  for  debts  due  it  from  a  stockholder. 

Maeeaehuaette  Iron  Co,  v.  Hooper,  7  Cush. 
188;  Steame/iip Doek  Co.y.  Heron,  52 Pa.  280. 

Though  it  has  for  dividends. 

Sargent  ▼.  Franklin  Ins.  Co.  8  Pick.  90, 
19  Am.  Dec.  806. 

In  order  to  have  a  set-off  ^the  debts  must 
be  mutual — must  be  in  the  same  right. " 

Savryer  v.  Hoag,  84  U.  S.  17  Wall.  610,  31 
L.  ed.  781. 

A  stockholder  cannot  set  off  a  debt  due  htm 
from  an  insolvent  corporation  in  an  action 
brought  against  him  bv  the  receivers  for  un- 
paid subscriptions  to  the  stock,  or  for  assess- 
ments on  the  stock. 


«gBlD8t  the  InsolyeDt  acquired  after  the  assiffn- 
ment.    Collins  v.  McKee  (Pa.)  Oct.  25, 1886. 

The  precise  act  which  fixes  the  rights  of  the  par- 
ties does  not  appear  to  have  been  judicially  deter- 
TDined.  Perhaps  the  reason  may  be  that  the  con- 
-fentloD  has  not  heen  so  much  over  the  ceneral 
•cbaracter  of  the  act  as  over  the  question  whether 
or  DOt  the  act  in  the  particular  case  was  sufficient 
-to  cut  off  riflrbts  thereafter  acquired. 

A  set-off  acquired  after  the  bankruptcy  proceedp 
toge  are  instituted  cannot  be  allowed.  Re  Gillespie, 
X.R.14Q.B.Div.96S. 

Claims  against  an  insolvent  bank  purchased  after 
proceedings  to  wind  it  up  are  not  good  against  the 
receiver.    Finney  v.  Bennett,  27  Gratt.  965. 

Notes  procured  after  proceedings  to  wind  up  a 
tMmk  are  not  available  in  set-off.  Farmers  Bank 
▼.Willis, 7 W.Va.  81. 

Id  Clark  v.  Brock  way,  SKeyes,  18,  the  court  held 
^hat  claims  procured  after  the  commencement  of  a 
proceeding  to  set  aside  an  assignment  for  creditors 
on  the  ground  of  fraud,  which  was  successful  and 
which  transferred  the  property  to  a  receiver,  can- 
not be  set  off  against  claims  which  passed  to  the 
ccceiTer  against  the  holder  on  the  ground  that  it 
would  give  a  preference  to  the  person  holding  the 
«et'Off  inconsistent  with  the  rights  of  the  ones  in- 
«tltuting  the  action  to  have  the  assets  distributed 
ratably. 

In  a  suit  by  a  receiver  of  a  bank,  one  seeking  to 

met  off  a  certificate  of  deposit  has  the  burden  of 

showing  that  he  obtained  it  before  the  proceedings 

of  insolvency  were  begun.  Smith  v.  Mosby,  9  Heisk. 

£01 :  Lanier  v.  tiayoso  8a v.  Inst,  of  Memphis,  Id. 
SOB. 

Claims  existing  at  the  time  of  the  first  publica- 
-tiou  of  the  notice  of  the  issuing  of  tte  warrant  in 
insolvent  proceedings  may  be  used  as  setoffs 
mffainst  suits  by  the  assignee.  Aldrioh  v.  Campbell, 
4  Gray.  284. 

Notes  may  be  set  off  If  acquired  after  knowledge 
Chat  the  bankrupt  had  stopped  payment,  but  be- 
fore notice  of  the  commission  of  an  act  of  bank- 
ruptcy. Hawkins  v.  Whitten,  10  Barn,  ft  C  217,  6 
Hann.ft  B.219. 

A  set-off  procured  after  notice  of  the  assignment 
for  ereditors  will  not  be  allowed.  Anderson  v. 
"Van  Alen,  12  Johns.  848. 

Some  of  the  cases  have  gone  so  far  as  to  make 
notice  of  insolvency  preclude  a  right  to  obtain  an 
Available  set-off. 

Claims  acquired  after  insolvency  cannot  be  set 
<ftt.  Crain  v.  Balllo.2  La.  82:  Case  v.  Gannon,  28 
l4LAnn.  WL 
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To  enable  the  defendant  to  set  off  cash  notes 
against  the  claim  of  the  assignees  of  the  bankrupt, 
he  must  show  that  they  came  to  bis  hands  before 
the  bankruptcy.    Dickson  v.  Evans,  6  T.  R.  67. 

The  assignee  of  a  bankrupt  Is  not  affected  by  a 
check  of  the  bankrupt  obtained  by  a  debtor  of  the 
estate  after  the  bankruptcy  occurred.  Ogden  v. 
Cowley,  2  Johns.  274. 

Debts  purchased  with  knowledge  of  the  debtor's 
insolvency  and  with  reason  to  believe  that  the  in- 
solvency proceedings  will  be  begun  against  him 
cannot  be  set  off  in  an  action  by  the  assignee  in  in- 
solvency upon  a  debt  due  from  the  purchaser  to 
the  debtor.    Smith  V.  Hill«  8  Gray,  672. 

As  to  the  right  to  set  off  a  claim  purchased  after 
notice  of  the  insolvency,  see  Stone  v.  Bodge  (Mioh.) 
21 L.  B.  A.  280,  and  note. 

Claims  not  dies. 

Of  the  some  character  as  claims  procured  after 
the  assignment  are  those  held  before  but  which  do 
not  become  due  until  afterwards.  The  authorities 
upon  that  question  will  be  found  in  the  noU  to 
Fera  v.  Wickham  (N.  Y.)  17  L.  R.  A.  456. 

A  sufficient  number  will,  however,  be  inserted 
here  to  illustrate  the  trend  of  the  authority. 

A  receiver  is  not  liable  to  set-off  for  debts  not  due 
when  he  took  possession.  Fogerty  v.  Philadelphia 
Trust.  S.  B.  ft  Ins.  Co.  75  Fa.  125;  United  States 
Trust  Co.  V.  Harris,  2  Bosw.  75;  Crosbie  v.  Leary, 
6  Bosw.  812. 

The  receiver  of  a  national  bank  wiU  not  be  com- 
pelled by  equity  to  allow  against  a  note  due  the 
bank  a  note  of  the  bank  which  is  not  due  at  the 
time  of  the  insolvency,  if  the  transactions  are  not 
mutual  or  connected.  Baloh  v.  Wilson,  26  Minn. 
209, 88  Am.  Bep.  467. 

A  claim  which  first  becomes  payable  after  It 
reaches  the  hands  of  a  receiver  of  a  national  bank 
is  not  subject  to  set-off  of  the  defendant*s  deposit 
account.  Stephens  v.  Schuohmann,  88  Mo.  App. 
8B8. 

An  insurer  cannot  set  off  claims  for  losses  occur- 
ring after  the  insolvency  of  the  insured  and  the 
amounts  becoming  sutraequently  due  for  return 
premiums  upon  the  premium  account  of  the  bank- 
rupt due  at  the  time  of  the  assignment.  Glennle 
V.  Bdmunds,4Taunt.  775. 

When  the  property  of  an  Insolvent  insurance 
company  has  been  sequestered  and  plaoed  in  the 
hands  of  receivers,  under  the  Massachusetts  stat- 
utes, a  claim  for  a  lo68  upon  a  policy  which  had  oo* 
curred  but  was  not  adjusted  at  the  time  of  the  ap- 
pointment of  the  receiver  may  be  set  off  against 
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iWa.;  HohoTt  V.  QouU,  8  Fed.  Rep.  67; 
Williams  v.  Traphagen,  38  N.  J.  Eq.  67; 
United  States  Trust  Co.  v.  United  States  F, 
Ins.  Co.  18  N.  Y.  199;  Lawrence  v.  Nelson, 
21  N.  Y.  168;  QrisselVs  Case,  L.  R.  1  Ch. 
628 ;  Ex  parte  Black,  L.  R.  8  Oh.  254. 

Barker*  J.,  delirered  the  opinion  of  the 
court : 

The  question  for  decision  is  raised  by  the 
appeal  of  tlie  administrators,  with  the  will 
annexed,  of  the  estate  of  Benjamin  F.  Butler, 
from  a  decree  of  the  superior  court  upon  the 
petition  of  the  receivers  of  the  Cape  Ann 
Granite  Company  for  instructions  as  to  the 
division  amoni;  its  stockholders  of  a  consid- 
erable amount  of  money  which  remains  in 
their  hands  after  having  discharged  in  full 
all  the  obligations  of  tlie  corporation  to  its 
creditors.  The  corporation  was  organized  in 
the  year  1869,  and  its  business  was  the  quarry- 
ing and  furnishing  of  granite  for  buildings, 
and  for  other  purposes.    In  the  autumn  of 


1891,  finding  itself  unable  to  obtain  money 
with  which  to  carry  on  its  operations,  it» 
stockholders,  by  vote,  directed  its  president 
to  cause  proceedings  to  be  instituted  for  the 
appointment  of  a  receiver  to  take  charge  of 
its  assets  and  effects,  and  the  liquidation  and 
closing  up  of  its  concerns,  and  especially  to- 
complete  certain  contracts  to  furnish  stone 
for  the  erection  of  certain  buildings.  The 
capital  stock  of  the  corporation  was  divided 
into  500  shares,  of  the  par  value  of  $I0O 
each,  250  of  which  shares  w^ere  held  by  Mr. 
Butler,  225  by  Jonas  H.  French,  and  the 
other  25  by  other  persons.  The  vote  men 
tioned  was  passed  on  November  15,  1891,  by 
stockholders  representing  475  shares,  one  of 
whom  must  therefore  have  been  French ;  and 
the  same  stockholders  united  in  a  request  iik 
writing  for  the  appointment  of  receivers. 
Thereupon,  a  petition  to  the  superior  court 
was  signed  on  November  16,  1891,  by  the  firm 
of  E.  O.  &  F.  H.  Merrill,  who  were  credit- 
ors of  the  corporation  to  the  amount  of  only 


notes  which  bad  been  ffiven  to  the  oompany  for 
borrowed  money.  Com.  v.  Shoe  &  Leather  Dealers* 
F.  k  M.  Ins.  Co.  112  Mass.  131. 

▲  premlam  note  on  anlneuranoe  policy  assigned 
by  the  ofBoers  of  the  oompany  to  be  collected  for 
the  benefit  of  creditors  is  not  pubject  to  set-off  of 
a  loss  upon  a  policy  oocurrinnr  subeequeotly  to  such 
an  assignment.    Nelson  v.  Edwards,  40  Barb.  879. 

The  holder  of  insurance  policies  not  due  at  the 
time  of  the  appointment  of  a  receiver  cannot  set 
them  off  in  a  suit  by  the  receiver  on  claims  held 
against  him  by  the  company.  Newcomb  v.  Almy, 
96  N.  Y.  a08. 

In  Richards  v.  Union,  48  Hun,  263,  a  villagre  had 
money  on  deposit  with  a  banking  firm  and  pur* 
chased  supplies  from  one  of  the  partners  individu- 
aliy«  giving  him  an  order  on  the  bank  for  the 
amount.  The  firm  individually  and  collectively 
assigned  for  creditors  and  the  court  held  that  the 
assignees  receiving  the  order  before  maturity  took 
it  freed  from  any  right  of  the  village  to  set  off  the 
amount  of  the  bank  deposit  against  it. 

And  a  pimilar  ruling  was  made  in  reference  to  an 
assigned  mortgage  in  Richards  v.  La  Tourette,  68 
Hun,  628. 

The  assignee  for  creditors  is  not  bound  to  permit 
a  set-off  of  a  liability  of  the  assignor  which  does 
not  accrue  until  after  the  assignment.  Chipman  v. 
Kinth  Nat.  Bank.  120  Pa.  88. 

So  in  an  action  by  an  assignee  for  creditors  for  a 
deposit,  the  bank  cannot  set  off  notes  of  the  de- 
positor which  did  not  mature  until  after  the  assign- 
ment.   Ibid, 

An  assignee  for  creditors  is  not  bound  to  allow  a 
set-off  of  a  debt  not  due  at  the  time  of  assignment. 
Thompson  v.  Hooker,  i  N.  Y.  Legal  Obs.  17. 

But  it  has  been  held  that  if  it  is  equitable,  the  as- 
signee for  creditors  may  be  compelled  to  aUow  a 
set-off  of  a  demand  of  the  debtor  not  due  at  the 
time  of  the  assignment.    Fry  v.  Boyd,  8  Qratt.  78. 

And  that  the  assignee  for  creditors  must  allow  a 
■et-off  of  a  claim  maturing  before  the  assigned 
claim,  although  it  is  not  due  at  the  time  of  the  as- 
signment. He  is  not  entitled  to  be  regarded  as  an 
assignee  for  value.    Maas  v.  Goodman,  2  HUt.  275. 

Although  that  is  a  decision  by  an  inferior  court 
and  has  not  been  generally  followed. 

In  Nashville  Trust  Co.  v.  Fourth  Nat.  Bank  of 
Nashville,  15  L.  R.  A.  710,  91  Tenn.  286,  the  nght  of 
set-off  was  upheld  against  an  assignee  for  creditors, 
although  the  debt  of  the  insolvent  was  not  due  at 
the  time  of  the  assignment. 

If  a  banker  whose  deposit  accounts  are  not  due 
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because  not  demanded,  assigns  for  benefit  of  cred- 
itors with  a  direction  to  apply  the  proceeds  in  the- 
same  manner  as  under  the  bankrupt  law,  the  de^ 
positors  are  entitled  to  set  off  the  amount  of  their 
deposits  against  debts  due  by  them,  although  the* 
rule  might  be  otherwise  if  the  assignment  had  not 
contained  such  provision.  Fort  v.  McCuUy,  W^ 
Barb.  87. 

But  the  implication  from  that  case  seems  to  be 
negatived  by  the  decision  in  Seymour  v.  Dunham* 
24  Hun,  93,  where  a  set-off  was  allowed  although 
the  assignment  contained  no  such  direction. 

One  Indebted  to  a  corporation,  who,  at  the  same 
time,  holds  the  express  contract  obligation  of  the 
corporation  to  deliver  a  certain  amount  in  value 
of  manufactured  goods,  for  which  no  demand  ha» 
been  made  at  the  time  the  corporation  becomes  in- 
solvent, and  assifirns  for  the  benefit  of  credit ors» 
may  set  off  in  equity  against  his  indebtedness  to 
the  corporation  the  claim  against  the  insolvent. 
Layboum  v.  Seymour  (Minn.)  April  27, 1883b 

8et<if  "between  wrfiortUixm  and  stoekhoider. 

In  the  attempts  of  stockholders  to  procure  a  set* 
off  of  their  claims  against  the  corporation  upon  the 
receiver*s  demands  upon  them,  the  character  of 
the  demands  is  frequently  so  different  as  to  pre- 
clude a  set-off.  In  many  instances  the  demand  of 
the  receiver  is  a  trust  fund  while  the  stookholder'a 
demand  is  not,  which  is  of  itself  suflBoicnt  to  defeat 
the  set-off. 

An  ordinary  claim  against  a  corporation  cannot, 
be  set  off  by  a  stockholder  against  his  unpaid  stock 
subscription  after  notice  of  insolvency,  since  after 
insolvency  the  debts  are  not  of  the  same  character, 
the  one  being  a  trust  fund.  Sawyer  v.  Hoag,  84  U. 
a  17  WalL  610,  21 L.  ed.  78L 

A  stockholder  of  an  insolvent  bank,  who  is  also 
its  creditor,  cannot  set  off  an  assessment  upon  his 
stock  for  payment  of  debts  against  bis  claim  on  the 
bank.  Re  Empire  City  Bank  (United  States  Trust. 
Co.  of  New  York  v.  United  States  F.  Ins.  Co.)  18  N. 
Y.199. 

A  stockholder  of  an  insolvent  bank  cannot  set  ofT 
his  deposits  against  his  unpaid  subscriptions  to 
stock.    Williams  v.  Trapfaagen,  38  N.  J.  Eq.  57. 

A  stockholder  in  an  insolvent  national  bank  oai^ 
not  diminish  his  liability  for  assessments  to  mak» 
good  its  debts  by  set-off  of  amount  of  his  claim 
against  the  bank.    Hobart  v.  Gould.  8  Fed.  Rep.  67. 

A  stockholder  in  an  insolvent  corporation  oanoot 
set  off  purchased  claims  on  losses  against  bis  Uabll- 
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$71.24,  sad  by  Jonas  H.  French,   praying 
iliftt  receivers  might  be  appointed,  to  take 
•charge  of  the  8t«te  and  effects  of  the  corpora- 
-tion,  and  to  manage  and  control  its  aiiairs, 
«nd  to  close  up  its  concerns,  and  dispose  of 
its  property,  should  such  a  course  become 
necessary ;  to  carry  out  the  contracts,  if  found 
jidvisabfe ;  and  to  do  such  things  in  connec- 
tion with  the  estate  as  the  court  should  de- 
"Cree,  and  as  should  be  proper  and  for  the 
benefit  of  the  corporation,  its  stockholders, 
-creditors,  and  other  persons  interested.    On 
November  20,  1891,  receivers  were  appointed 
to  take  possession  of  all  the  assets  of  the  cor- 
ooration,  and  were  authorized  to  carry  out 
its  contracts,  and  to  incur  and  defray  such 
•expenses,  consistent  with  the  purposes  of  the 
•corporation  and  the  management  of  its  busi- 
ness, as  might  be  necessary  for  the  protection 
and  maintenance  of  the  property  received  by 
them,  and  the  winding  up  of  the  affairs  of 
^e  corporation.     At  Uiis  time,  French  was 


himself  indebted  to  the  corporation  to  an 
amount,  as  the  receivers  now  allege,  exceed- 
ing $75,000,  and  which  the  agreed  facts  sUite 
is  far  in  excess  of  the  amount  now  in  the 
hands  of  the  receivers  for  distribution,  and 
no  part  of  which  has  since  been  paid.  On 
November  25,  1801,  French  made  a  general 
assignment  to  trustees  for  the  benefit  of  his 
creditors,  to  which  a  great  majority  of  them, 
in  number  and  amount,  have  assented,  and 
his  indebtedness  to  tliem  far  exceeds  the  as- 
sets of  his  estate.  The  receivers  of  the  cor- 
poration, in  accordance  with  an  order  of  court 
granted  May  18,  1802,  assented  to  French's 
assignment,  and  became  parties  thereto,  be- 
fore June  1,  1892;  and  on  August  17,  1892, 
they  filed  with  the  assignees  or  trustees  of 
French  a  proof  of  the  claim  of  the  corpora- 
tion against  him,  to  which  was  annexed  a 
statement  that  it  was  ''without  waiving  any 
rights,  in  law  or  equity,  which  we  may  have, 
by  way  of  set-off  or  otherwise  on  account  of 


atj  to  asaeesmeot  on  bis  stock.  Lon^  v.  Penn  Tns. 
0>.  6  Pa.  4£i. 

In  a  suit  aftainst  all  the  stockholders  of  an  Insolv- 

•eat  corporation  to  collect  unpaid  stock  subeorip- 

tiona.  Individuals  will  not  be  permitted  to  set  off 

-debts  due  to  them  by  the  corporation.   Mathis  v* 

Pridham,  1  Tex.  CI  v.  A  pp.  68. 

Id  a  suit  by  the  receiver  of  an  insolvent  insur- 
:mDce  company  to  recover  dividends  declared  and 
VMiid  when  the  company  was  insolvent,  a  utockbolder 
-defendant  cannot  set  off  claims  for  losses  on  poll- 
-des,  since  the  suit  by  the  receiver  is  as  representa- 
tive of  creditors  and  not  as  a  representative  of  the 
company,  and  there  is  no  mutuality  in  the  demands. 
-Osirood  V.  Offden,  4  Keyes.  70,9  Abb.  App.  Deo.  42S. 

Stockholders  of  a  bank  undertook  to  increase  the 
-capital  but  before  the  increase  was  perfected  the 
iMink  became  Insolvent  and  passed  into  the  hands 
•of  a  receirer,  and  a  stockholder,  who  was  also  a 
debtor  to  the  bank,  was  permitted  to  set  off  the 
amount  which  be  had  paid  as  his  share  of  the  in- 
crease of  stock  upon  tbe  amount  of  his  indebted- 
oeas.    Armstrong  v.  La w,  27  Ohio  L.  J.  100. 

Sbareholdem  of  a  limited  company  are  not  enti- 
tled to  set  off  a  claim  affalnst  the  company  afrainst 
Haills  made  necessary  for  winding  up  the  concern; 
nor  can  they  set  off  their  shares  of  a  prospective 
-divldt'nd.  Ex  parte  GriseeU,  L.  R.  1  Oh.  626, 35  L.  J. 
€h.7a2.12Jur.N.8.718,  UL.  J.N.S.843.  liWeek. 
Rep.  1015. 

And  this  was  so  although  the  claim  airainst  the 
-company  arises  out  of  breach  of  the  contract  un- 
der which  the  shares  were  taken.  Ex  parte  Black, 
L.R.8Ch.  App.25i,4SL.J.Gh.40A,28L.T.N.8.fi0, 
ZL  Week.  Rep.  249. 

A  deposit  account  cannot  be  assigned  free  from 
liability  to  stock  assessments  after  the  insolvency 
-of  the  baok,  but  before  tbe  appointment  of  a  re- 
ceiver.   King  V.  Armstrong,  20  Ohio  L.  J.  376. 

But  If  a  receiver  on  taking  poraesslon  of  a  bank 
-converts  into  tbe  general  assets  of  the  baok  a  trust 
fund  which  had  been  devoted  to  a  special  purpose, 
to  a  share  of  which  a  stockholdertiad  a  rignt  which 
takes  precedence  to  the  rights  of  other  creditors, 
lie  may  set  it  off  against  an  assessment  on  his  stock 
to  pay  debts.    Welles  v.  Stout,  88  Fed.  Rep.  807. 

On  tbe  other  hand  if  a  shareholder  of  a  corpora- 
tion has  become  bankrupt,  the  relative  rights  of 
tbe  assignee  and  tbe  liquidator  of  the  corporation 
are  settled  under  the  bankrupt  act  and  there  may 
be  a  setoff.  Re  Duckwoith,  L.  R.  2  Ch.  App.  577, 
^»  Lb  J.  Bankr.  »M6  L.  T.  N.  S.  580.  15  Week.  Bep. 
-868:  Re  Anglo-Greek  Steam  Nav.  Oo.  L.  R.  4  Cb. 
App.  174. 
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And  the  rule  la  tbe  same  although  the  baDkrupt*s 
claim  has  been  assigned  to  a  third  person.  Ex 
parte  Strang,  L.  R.  6  Cb.  App.  481, 88  L.  J.  Gh.  644.28 
L.  T.  N.  8. 219, 18  Week.  Rep.  475. 

CSalms  by  and  against  mutual  insurance  oompa* 
nies  are  usually  not  in  the  same  right  so  as  to  per- 
mit a  set-off. 

One  who  gives  his  note  as  part  of  the  guaranty 
fund  to  enable  a  mutual  Insurance  company  to  be- 
gin business  cannot  set  off  against  it,  in  case  of  the 
insolvency  of  the  company,  the  amount  which  the 
company  bad  agreed  to  allow  him  for  the  use  of 
the  note.    Hope  Mut.  L.  Ins.  Co.v.  Weed,28  Ck>nn.51. 

A  loss  claimed  against  an  insolvent  Insurance 
company  cannot  beset  off  against  notes  given  in 
payment  of  the  capital  stock  of  the  company. 
Scammon  v.  Kimball,  02  U.  S.  882, 23  L.  ed.  483. 

A  member  of  a  mutual  insurance  company  can« 
not,  upon  its  insolvency,  set  off  against  his  indebt- 
edness for  premiums  a  loss  sustained  by  bim,  ad- 
Justed  and  payable  by  the  company.  Lawrence  v. 
Nelson,  21  N.  Y.  168. 

A  claim  for  loss  due  by  an  insolvent  mutual  in« 
suraoce  company  to  one  of  its  members  cannot  be 
set  off  against  the  member^s  liability  for  unpaid 
assessments.    Care  v.  Brown,  81  W.  N.  C.  501. 

A  loss  on  a  mutual  policy  Is  not  subject  to  the 
setoff  of  a  premium  note,  if  the  company  is  insolv- 
ent. Hillier  v.  Allegheny  County  Mut.  Ins.  Go.  8 
Pa.  470,  45  Am.  Bee.  660. 

A  loss  on  a  policy  in  a  mutual  company  which 
occurs  after  the  appointment  of  a  receiver  cannot 
be  set  off  upon  cUiims  upon  premium  notes.  Stand- 
ard Mut.  Livestock  Ins.  Go.  v.  Crawford,  2  Fa.  Dist. 
Bep.  601. 

Likewise  a  depositor  in  an  Insolventsavings  bank 
cannot  set  off  the  amount  of  his  deposit  upon  the 
claim  of  the  receiver  against  bim  lor  money  bor- 
rowed from  the  bank.  Stockton  v.  Mechanics  ft 
Laborers  Sav.  Bank,  82  N.  J.  Bq.  163:  Hannon  v. 
WiUiams,  84N.  J.  Bq.  266,  88  Am.  Bep.  878. 

Depositors  in  savings  bank  cannot  set  off  their 
deposits  against  loans,  unless  the  deposits  were 
special.  Cogswell  v.  Rockingham  Ten  Cents  Sav. 
Bank,  60  N.  U.  48. 

Savings  bank  depositors  cannot  set  off  the 
amount  borrowed  by  them  against  their  deposits 
when  the  bank  becomes  insolvent.  But  If  one  was 
a  borrower  and  had  deposited  a  small  amount  to 
meet  the  loan,  it  mifibt  be  set  off.  Osborn  v. 
Byrne,  43  Conn.  156, 21 A  ol  Rep.  64L 

Tfte  effect  of  tTie  doctrine  of  mutval  eredtta. 
A  policy  which  matures  after  the  winding  up  or* 
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dividend  or  dividends  or  payments  from  funds 
in  our  hands  upon  stock  of  the  Cape  Ann 
Granite  Company  stand  in/?  in  the  name  of 
Jonas  H.  French  at  the  time  we  were  ap- 
pointed receivers  of  said  Cape  Ann  Granite 
Company.*  The  assignment  executed  by 
French  recited  that  he  was  unable  to  pay  his 
debts  at  maturity,  and  desirous  to  convey  all 
his  property  for  the  benefit  of  his  creditors,  to 
be  distributed  in  substantial  conformity  with 
the  provisions  of  the  law  concerning  insolvent 
debtors ;  and  it  transferred  all  his  property, 
except  that  exempt  by  law  from  levy  on  exe- 
cution, to  the  assignees,  in  trust  to  pay  over 
and  distribute  the  proceeds  in  the  manner 
pruvidcd  by  the  insolvent  laws  for  the  dis- 
tribution 01  insolvent  estates,  with  a  clause 
providing  that  for  the  purpose  of  distribu- 
tion all  claims  were  to  be  made  up  as  if  due 
on  November  25,  1891,  interest  bein^  added 
or  rebated  as  each  case  might  require,  and 
also  with  a  clause  providing  that  the  credit- 


ors who  should  assent  and  sign  should  tkeie- 
by  accept  and  take,  in  full  payment  and  dis- 
charge of  their  respective  debts  existing  at 
that  date,  tiie  dividend  payable  under  th» 
provisions  of  the  assignment,  and  that  they 
several  Iv  released  and  discharged  Frencb 
from  all  such  demands.  The  order  ander 
which  the  receivers  of  the  corporation  be- 
came parties  to  this  assignment  was  entered 
upon  a  petition  of  the  receivers  filed  April 
22,  1802,  recitine  the  facts  of  the  existence 
of  the  claim  against  French,  and  of  his  as- 
signment,  and  that  it  was  necessary  for  the 
corporation  to  become  a  party  in  order  to* 
share  in  the  dividends,  and  that  it  was  for 
the  interest  of  the  corporation  and  its  credit- 
ors, and  of  all  persons  having  any  interest  id 
the  corporatiou,  that  the  receivers  should  be- 
come a  partv  to  the  assignment,  and  accept 
the  dividends  thereunder  In  full  discharge  of 
the  liability  of  French  to  the  corporation, 
and  praying  that  the  receivers  might  l>e  or- 


der may  be  the  basis  of  a  set-off  affainst  sums  bor- 
rowed from  the  oompany  on  the  faith  of  the  policy. 
Boverelfirn  L.  Assur.  Co.  v.  Dodd  [18821 1  Q.  B.  40S. 

Tbe  loss  on  the  policy  and  the  amount  due  on  the 
premium  notes  are  mutual  credits  which  may  be 
set  off  In  a  suit  by  the  receiver  on  the  premium 
notes.   Pardo  v.  Osgood,  6  Robt.  848. 

Money  deposited  by  an  Insolvent  corporation 
with  a  banker  may,  upon  Its  Insolvency,  be  set  ofT 
by  him  upon  bis  claim  against  ft  for  a  fire  loss  cov- 
ered by  one  of  its  policiea.  Boammon  v.  Kimball* 
»U.B.a8e.S8L.ed.488. 

The  inaplvency  assignee  of  a  banker,  who  was  a 
shareholder  in  a  loan  association,  and  with  whom 
money  had  been  deposited  and  loaned  by  the  asso- 
ciation, takes  the  bankrupt*s  rights  to  the  with- 
drawal value  of  his  shares  subject  to  the  right  of 
the  association  to  set  ofT  ogainst  it  the  amount  of 
the  loan  and  deposit.  Thirty-first  Street  Bldg.  ft 
L.  Asso.  V.  Wetherell,  48  DL  App.  600. 

Where  one  borrowed  money  of  an  insurance 
company  to  erect  a  building  and  then  insured  the 
building  In  the  company,  after  which  a  fire  de- 
stroyed the  building  and  rendered  the  company 
tesolvent,  the  amount  doe  upon  the  mortgage  may 
be  set  oft  against  the  claim  on  the  poUoy.  Be 
Globe  Ins.  Co.  2  Bdw.  Oh.  625,  8  L.  ed.  918. 

But  the  holder  of  an  unmatured  life  policy  in  an 
Insolvent  Insurance  company  from  which  he  has 
borrowed  money  cannot  set  off  against  the  claim 
of  the  receiver  upon  him  for  the  money  loaned,.the 
amounts  he  has  paid  as  premiums  on  the  policy, 
nor  the  value  of  the  policy.  Yanatta  v«  New  Jer- 
sey Hut.  li.  Ins.  Oo.  81 N.  J.  Bq.  IK. 

The  English  ruls. 

It  is  within  the  equity  of  Statute  6  Geo.  n,  to  set 
off  accounts  due  upon  a  bond  debt  to  the  bankrupt 
not  payable  at  the  time  of  the  bankruptcy.  Ex 
tKirte  Present.  1  Atk.  280. 

Under  the  English  bankruptcy  act  the  assignee 
of  the  bankrupt  was  compelled  to  allow  in  set-off 
whatever  mutual  credits  there  might  have  been 
between  the  parties,  and  the  questions  raised  in  the 
oases  were  as  to  what  were  mutual  debts  or  credits 
Within  the  meaning  of  the  act. 

In  some  of  the  cases  sometimes  (4ted  on  this  sub- 
ject there  was  a  dalm  to  a  lien  on  property  already 
held  by  the  debtor,  and  no  claim  to  a  set-off  as  such. 
(Bee  Hewison  v.  Guthrie,  S  Bing.  N.  G.  7S5;  Ex  pcuie 
Deeae,  1  Atk.  8S8;  Green  v.  Farmer,  4  Burr.  884. 1 
W.  Bl.  681:  Bose  v.  Hart,  8  Tkunt.  480, 8  Moore,  547. 

In  Ex  pairte  Ookenden,  1  Atk.  288.  a  right  to  retain 
ffoods  in  defendants  possssslon  was  claimed,  but 
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the  question  is  decided  largely  on  tti  analogy  to 
set-ofT. 

A  deposit  account  and  discounted  paper  are  mu- 
tual accounts,  within  the  statute  of  set-off.  Bol- 
land  V.  Nash,  8  Bam.  ft  a  108. 8  llann.  ft  B.  18B. 

But  the  credit  must  liave  been  given  to  the  one- 
against  whom  the  set-off  is  claimed  to  be  available* 
iZKd. 

And  the'eredit  cannot  be  changed  after  the  bank- 
ruptcy occurs.  Bix  parte  Hale,  8  Ves.  Jr.  804;  Esp 
parte  Button,  1  Hose,  820. 

A  case  of  credit  capable  of  becoming  mutnal 
within  the  statute  of  set-oft  arises  when  one  sbip» 
goods  in  the  name  of  another,  and  the  shipper  can 
recover  the  proceeds  from  the  correspondent,  or 
set  off  against  them  his  own  debt  to  him  in  case  he' 
becomes  Insolvent.  Easum  v.  Oato,  6  Bam.  dt 
Aid.  801. 

In  Hankey  v.  Smith,  8  T.  B.  80T,  it  was  held  to  be- 
a  case  of  mutual  credit,  where  sugar  was  bought 
on  faith  of  a  bill  which  the  buyer  bad  dlscountecl 
and  held. 

It  was  held  a  case  of  mutual  credit  where  a  mer- 
chant was  indebted  to  his  broker  for  insuranoa- 
premiums  and  money  advanced,  and  the  broker  re- 
ceived a  loss  under  one  of  the  policies,  and  it  wa» 
held  he  might  retain  it  to  balance  the  acooont. 
OUve  V.  Smith,  6  Taunt.  68, 2  Bose,  12SL 

An  acceptance  not  due  until  after  the  bank- 
ruptcy may  be  the  basis  of  a  mutual  credit.  Esf 
parte  Wagstaff,  18  Ves.  Jr.  66. 

The  overplus  of  payment  upon  a  bUl  of  goods  dne> 
may  be  retained  upon  one  not  due  at  the  time  of 
the  bankruptcy.   Atkinson  v.  Blliott,  7  T.  B.  878. 

It  was  held  a  case  of  mutual  credit,  where  oer> 
tain  persons  jointly  purchased  some  pearls,  one- 
paying  the  purchase  money,  and  the  others  inter- 
est until  the  pearls  could  be  sold,  and  one  became- 
bankrupt  indebted  to  the  one  who  advanoed  the 
money,  so  that  upon  the  latter*s  selling  the  prop- 
erty he  could  set  off  his  dalm  against  the  bank- 
rupts share  of  the  profltB.  French  v.  ITenn,  ^ 
Dougl.  267. 

But  a  breach  of  oontraot  to  indorse  paper  caimot 
become  the  subject  of  mutual  ovedit.  Bose  v.  Sims, 
I  Bam.  ft  Ad.  62L 

And  tbe  surplus  of  securities  deposited  with  a. 
bank  as  collateral  for  a  loan  does  not,  prior  to  the 
sale  of  the  securities,  constitute  a  oredit  so  as  te- 
make  tbe  case  one  of  mutual  credit,  enabling  tbe- 
bank  to  retain  such  surplus  for  the  satisf action  of 
notes  of  the  bankrapt  prevtonsiy  dlsoounted» 
Toung  ▼.  Bank  of  Bengal,  1  Deaoon«  688, 1  Mooav,. 
P.  O.  C.  180L 
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dered  to  become  parties  to  tbe  aasignmeiit, 
and  thereby  compound  tbe  liability  of  French 
to  the  corporation,  and  accept  the  dividends 
paid  nnder  tbe  assijniment  in  full  discharge 
of  that  liability.  The  decree,  in  terms,  al- 
lowed the  receivers  to  become  parties  to  the 
assignment,  and  thereby  compound  the  lia- 
bility of  French  to  the  corporation,  and  to 
accept  the  dividend  paid  under  the  assign- 
ment in  full  discharge  of  that  liability. 

The  Cape  Ann  Qranite  Company  has  not 
been  dissolved,  but  is  an  existing  corpora- 
tion. The  certificate  of  stock  which  was  held 
by  French  is  now  in  the  hands  of  his  assign- 
ees. They  have,  as  yet,  paid  no  dividends 
under  theTassignment.  The  receivers  of  the 
corporation  have  sold  all  the  property  of  the 
corporation,  not  including  its  claim  against 
French,  and  have  performed  its  contracts, 
and  paid  all  its  debts  in  full,  both  principal 
and  interest,  and  have  in  hand  about  $2^,000, 
to  be  divided  among  the  stockholders,  or  dis- 


posed of  as  the  court  may  order.  Under  thes»e 
circumstances,  the  receivers  have  petitioned 
the  superior  court  for  instractions  whether, 
in  the  division  of  the  fund,  the  stock  stand- 
ing in  the  name  of  French  is  to  be  charged 
with  the  debts  due  from  him  to  the  corpora- 
tion. Upon  this  petition  the  superior  court 
has  adjudged  that  the  debt  due  nrom  Frencb 
cannot  be  set  off  against  the  claim  of  his  as- 
signees to  a  distributive  share  of  the  fund  ia 
the  hands  of  the  receivers ;  and  the  receivers 
have  been  ordered  to  distribute  the  fund 
among  the  stockholders  in  tbe  proportion  in 
which  they  owned  stock  when  the  receivera 
were  appointed,  paying  to  the  assignees  of 
French  the  share  due  to  the  stock  which  then 
stood  in  his  name.  From  this  decree  the  ad- 
ministrators of  the  estate  of  Mr.  Butler  have 
appealed,  and  the  agreed  facts  conclude  with 
the  statement  that  the  question  pi*esented  is 
whether  the  debt  due  from  French  to  the  cor- 
poration can  be  set  off  against  the  claim  of 


daUM  not  oumedU 

An  aMlfrnee  for  creditors  ia  not  affected  by  a 
claim  which  a  debtor  to  tbe  estate  holds  for  the 
purpose  of  set-off  against  tbe  eatate,  but  in  which 
be  has  do  property.  Goodwin  v.  Cunningham, 
181CasB.19e. 

A  claim  held  merely  as  agent  for  another  cannot 
besetoff  afralost  a  bankruptcy  asslflrnee.  Forster 
▼.  Wilson.  12  Mees.  &  W.  191, 18  L.  J.  Ezch. »». 

But  an  agent  del  credere  may  set  off  a  loss  upon 
a  policy  happening  before  bankruptcy  afralnst  his 
account  for  premiums  for  insurance.  Orove  v. 
I>uboi8, 1  T.  B.  112. 

And  it  is  immaterial  that  the  loss  is  not  adjusted 
until  after  the  bankruptcy.  Bize  ▼.  Bickason,  1 T. 
R.28S. 

So  insurance  brokers  may  set  off  losses  on  poli- 
eies  procured  in  their  own  names  against  liability 
for  premiums  in  the  hands  of  an  assignee  in  bank- 
ruptcy.  Koster  v.  Bason,  2  Maule  ft  S.  112. 

SpeckU  ckxunutaneesyoMchtDlU  defeat  riohL 

If  commercial  paper  is  assigned  to  tbe  creditor 
for  a  particular  purpose  and  he  retains  it  to  apply 
on  his  own  debt,  the  assignee  in  bankruptcy  is  not 
compelled  to  allow  it  as  a  set-off.  Buchanan  v. 
Vindley,  9  Bam.  ft  a  188,  i  Mann,  ft  B.  668. 

A  bill  received  for  a  special  purpose  cannot  be 
met  off  on  general  account.  IDz  parte  Flint,  1 
Swanst.  80;  Key  v.  Flint,  8  Taunt.  21. 

One  to  whom  property  is  assigned  for  creditors 
cannot  offset  his  own  claim.  Vinoent  v.  Gandolf  o, 
]S  La.  Ann.  6SS^ 

A  bank  offlcer  having  possession  of  the  assets  at 
tbe  tank  cannot  require  the  receiver  to  allow  a  set- 
off of  his  claim  against  the  bank  as  a  condition 
precedent  to  delivering  possession  of  such  assets. 
State  V.  Ck>mmerolal  ft  B.  Bank  of  Kearney  (Neb.) 
Jane  8, 1888L 

Oonttngent  daimB, 

A  demand  paid  by  a  surety  after  assignment  for 
creditors  Is  not  a  good  set-olL  Nettles  v.  Hugglns, 
8  Bleb.  L.  273. 

An  indorser  of  a  note,  who  is  not  compelled  to 
take  It  up  until  after  the  malcer  has  assigned  for 
credftors,  cannot  set  It  off  against  a  demand  against 
himself  which  was  transferred  to  the  assignee- 
Caiance  v.  Isaacs.  6  Paige,  B02,  8  L.  ed.  818, 8  Edw. 
Cb.348.6i:<.ed.42&. 

In  a  suit  by  an  assignee  for  creditors,  defendant 
cannot  set  off  payments  made  by  him  after  tbe  as- 
signment as  surety  for  the  assignor,  although  the 
pa\  meats  were  made  on  debts  past  due  when  tbe 
aasigD ment  was  made.   Huse  v.  Ames,  lOi  Mo.  8L 

28L.R.A. 


Although  Insolvency  assignees  had  been  held 
bound  to  allow  the  amount  paid  by  a  surety  after 
the  assignment  upon  a  demand  due  when  the  as- 
signment was  made  in  Morrow  v.  Bright,  20  Mo.  298. 

Tbe  insolvency  of  an  acceptor  is  not  sufficient  to 
cause  equity  to  set  off  acceptances  not  due  when 
the  insolvency  occurred  against  a  note  held  by  th» 
Insolvent  and  assigned  for  the  benefit  of  his  cred- 
itors, unless  there  was  a  mutuality  betweeu  the  ac- 
counts. Lockwood  V.  Beckwith,  8  Mich.  188,  72 
Am.  Dec.  80. 

But  under  tbe  English  doctrine  of  mutual  credlfs 
a  contingent  UabUlty  may  be  the  subject  of  set-off. 

Bills  accepted  for  accommodation  before  tbe 
banlcruptcy,  which  ere  paid  afterwards  but  before 
suit  brought,  are  good  In  set-off  against  claims  in 
the  hands  of  the  assignee.  Uuasell  v.  Bell,  8  Mees. 
ft  W.  277, 1  Dowl.  N.  S.  107. 

A  guaranty  which  becomes  operative  after  the 
bankruptcy'  is  not  a  mutual  credit.  Sampson  v. 
Burton,  2  Brod.  ft  B.  89,  4  Moore,  615. 

An  acceptance  not  taken  up  when  bankruptcy 
occurs  may  be  set  off  by  the  acceptor.  Smith  v. 
Hodson,4T.  B.2U. 

Under  Statute  8  Geo.  IV.,  chap.  18, 8  50,  the  maker 
of  a  note.  In  part  discount  of  which  the  banker  has 
given  a  draft,  which  the  maker  of  the  note  has  in- 
dorsed for  discount,  may  setoff  the  draft  against 
his  liability  on  the  note  in  case  the  banker  becomes 
bankrupt,  although  at  the  time  of  the  bankruptcy 
the  bill  is  still  in  the  hands  of  the  one  who  disoonnt- 
ed  it.    Collins  v.  Jones,  10  Barn,  ft  0. 777. 

And  In  Kentucky  It  was  held  that  the  maker  of 
a  note  may  set  off  as  against  the  payee's  receiver 
the  payee's  share  of  a  Joint  debt  of  maker  and 
payee,  paid  by  the  maker  after  the  assignment* 
Chenault  v.  Bush,  84  Ky.  688. 

OammMreicU  paper* 

There  is  some  oonfllot  as  to  the  rights  of  the  re- 
ceiver or  assignee  in  commercial  paper. 

On  the  one  side  It  is  held  that— 

An  assignee  for  creditors  takes  an  immature  note 
subject  to  the  right  of  set-off  then  existing  against 
it.    Jordan  v.  Sherlock,  84  Pa.  888, 24  Am.  Bep.  198. 

The  receiver  takes  a  note  subject  to  the  same 
rights  of  set-off  which  it  may  be  subject  to  in  the 
hands  of  the  insolvent,  although  it  is  not  due  when 
it  oomes  into  his  hands.  Berry  v.  Brett,  8  Bosw. 
687. 

A  set-off  of  a  deposit  against  a  note  in  tbe  hands 
of  the  bank's  syndic  was  allowed  in  Beatty  v.  Scud- 
day,  10  La.  Ann.  404. 

The  receiver  of  a  national  bank  takes  notes  due 
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liis  assiflrnees  to  a  distributive  share  of  the 
fuad  in  the  hands  of  the  receivers.  In  deal- 
ing with  this  question,  we  are  not  embar- 
rassed by  technical  rules  as  to  parties  or 
pleadings,  nor  limited  by  statute  provisions 
as  to  set-off,  but  are  at  liberty,  in  the  exer- 
cise of  a  jurisdiction  possessed  by  the  court 
of  chancery  before  the  enactment  of  such  stat- 
utes, to  apply  the  doctrine  of  set-off,  as 
grounded  upon  natural  equity.  Bx  paite 
JStepfiens,  11  Yes.  Jr.  27.  No  doubt  the  gen- 
•eral  rule  in  equity,  as  well  as  at  law,  is  that 
the  demands  to  lie  set  off  must  be  mutual, 
and  that  debts  accruing  in  different  riehts 
•cannot  be  set  off  against  each  other.  But 
when  there  are  peculiar  circumstances  which 
make  it  necessary,  as  the  only  way  to  prevent 
A  clear  injustice,  to  allow  the  set-off  of  debts 
not  mutual,  but  accruing  in  different  rights, 
this  may  be  done  by  courts  of  full  equity  Ju- 
risdiction. It  has  been  held  that  in  such 
•cases  they  look  beyond  forms,  to  the  essence 
of  transactions  out  of  which  the  demands 
«rise,  and  beyond  the  nominal  parties,  to 
those  to  be  affected  by  the  decree ;  and  if  a 
party  to  be  so  affected  has  a  clear  natural 
•equity,  arising  out  of  the  transactions,  and 
superior  to  any  equity  which  can  be  urged 
in  favor  of  those  for  whose  benefit  the  claim 
to  an  equitable  set  off  is  resisted,  such  courts 
nay  order  debts  not  mutual,  but  accruing  in 


different  rights,  to  be  set  off,  and  made  ro 
discharge  each  other.  See  Holbrttok  v.  Amer* 
iean  F,  Int.  Co,  6  Paige,  220,  231,  3  L.  ed. 
962,  966 ;  Blake  v.  Langdon,  19  Vt.  4So,  47 
Am.  Dec.  701 ;  Brewer  v.  Norcron,  17  N.  J. 
Eq.  219;  Uannon  v.  WiUiatM,  34  N.  J.  £q. 
255,  88  Am.  Rep.  378. 

In  the  present  case,  those  who  have  the 
ultimate  interest  are  the  creditors  of  French, 
on  the  one  side ;  and,  on  the  other,  those  who 
were  his  fellow  stockholders  when  the  re- 
ceiver was  appointed.  No  facta  appear 
which  ^ive  to  the  creditors  of  French  a  bet- 
ter equity  or  hisrher  claim  than  he  himself 
could  urge.  Before  their  rights  to  an  inter- 
est in  the  corporation  accrued  through  him, 
the  corporation  had  been  placed  by  liis  acts 
in  such  a  position  that  the  only  possible  ad- 
vantage which  he  or  any  other  stockholder 
could  derive  from  the  ownership  of  stock 
must  come  through  the  decree  of  a  court  of 
equity  ;  and  unless,  for  some  reason,  it  should 
be  found  by  the  court  Just  and  equitable  to 
discharge  the  receivership,  and  allow  the 
corporation,  as  a  ^(oing  concern,  to  resume 
the  exercise  of  its  franchise,  and  again  pur- 
sue the  purposes  of  its  charter,  it  must  come 
in  the  form  of  a  dividend  to  be  made  amonsp 
the  stockholders  after  the  demands  of  all 
other  persons  should  have  been  satisfied  in 
full.      No   stockholder— and    least   of    all 


tsom  a  depositor  subject  to  the  rl^ht  of  the  depos- 
itor to  set  off  his  deposit  account.  Louis  Snyders* 
Sons  Co.  V.  ArmstroDg,  87  Fed.  Bep.  18. 

On  the  other  side  it  is  held  that— 

The  receiver  of  a  bank  has  all  the  rights  of  a  pur- 
ehaser  for  value  of  notes  indorsed  to  it  before  ma- 
turity.   Eastern  Bank  v.  Oaprooi,  2S  Conn.  639. 

If  there  is  no  mutuality  between  two  notes,  an 
assignment  of  one  for  the  benefit  of  creditors  will 
not  make  it  subject  in  equity  to  8et-ofl>of  the  other 
note,  nor  will  the  Judfrinent  obtained  on  it  be  so 
aubjeof^    McCoanauffhey  v.  Chambers,  64  N.  C.  284. 

In  Haxtun  v.  Bishop,  8  Wend.  18,  it  is  stated  that 
receivers  of  a  bank  are  trustees  for  its  creditoiq. 
and  that  if,  at  the  time  of  the  transfer  to  the  re- 
ceivers, a  note  given  to  the  bank  is  not  payable,  it 
is  a  transfer  before  maturity  which  would  prevent 
a  set-off  of  bills  of  the  tmnk  then  held  by  the 
maker. 

Under  a  statute  in  force  in  Massachusetts  In  1812, 
the  maker  of  a  check,  which  passed  into  the  hands 
of  the  payee*s  trustees  for  creditors,  cannot  set  off 
against  it  a  negotiable  note  of  the  payee  purchased 
prior  to  the  assignment.  Holland  v.  Makepeace,  8 
Mass.  418. 

Upon  the  question  of  set-off  against  commercial 
paper  generally,  see  nott  to  VjLiiif  v.  Mabbubt, 
post,  286. 

Eqmiin  eonneeted  with  the  aeHgned  eontracL 

In  Cox  V.  Volkert,  86  Mo.  505,  it  is  stated  that  the 
receiver  of  a  lessor  takes  subject  to  all  the  right  of 
the  lessee  to  set-offs  arising  under  the  lease  con- 
tract. 

Character  of  demanda  whieh  may  be  eet  off. 

Under  the  old  United  States  bankrupt  law  an  as- 
signee in  bankruptcy  might  be  compelled  to  allow 
as  a  set-off  against  a  claim  of  the  bankrupt  a  part- 
nership debt  on  which  the  bankrupt  was  Jointly 
indebted  with  his  copartner.  Tucker  v.  Oxley,  0 
U.  8. 6  Cranch.  84, 8  L.  ed.  29. 

In  a  suit  by  the  receiver  ofa  bank  against  the 
state  to  recover  money  loaned  by  the  bank  to  the 


state,  he  must  permit  a  set-off  of  a  tax  assessed 
against  and  due  from  the  bank.  Com.  v.  Phoenix 
Bank,  11  Met.  128. 

Under  the  Massachusetts  insolvent  law,  provid* 
ing  that  the  insolvent's  assignee  shall  have  the  like 
remedy  to  recover  as  the  insolvent  might  have  had, 
a  defendant  in  an  action  by  the  assignee  to  recover 
npon  a  covenant  of  warranty  in  a  deed  to  the  In- 
solvent may  set  off  notes  and  accounts  due  to  htm 
from  the  insolvent.    Bemis  v.  Smith,  10  Met.  194. 

There  may  be  a  setroff  of  a  claim  for  money 
loaned  against  a  demand  for  damages  for  not  ac- 
cepting a  bill  of  exchange  for  goods  sold  and  de- 
livered by  bankrupt  to  defendant.  Gibmn  v.  Bell, 
1  Bing.  N.  C.  748, 1  Scott,  712, 1  Hodges,  186. 

An  assignee  in  bankruptcy  suing  on  a  policy  for 
a  loss  occurring  after  the  assignment  must  allow 
set-off  of  claims  for  premiums.  Giaham  v.  Russell* 
6  Man  le  ft  8. 488, 8  Price,  227, 2  Marsh.  66L 

A  check  held  by  a  bank  for  collection  may  b9 
used  as  a  set-off  against  a  claim  against  such  bank 
on  the  part  of  the  assignee  in  insolvency  of  the 
bank  on  which  the  check  was  drawn.  Fenn  Bank 
V.  Farmen  Deposit  Nat.  Bank,  180  Pa.  200;  Farmers 
Deposit  Nat.  Bank  v.  Penn  Bank,  2  L.  B.  A.  278, 
128  Pa.  288. 

An  assignee  for  creditors  takes  a  daim  against  a 
debtor  to  the  insolvent  subject  to  the  right  of  such 
debtor  to  set  off  against  it  an  amount  which  had 
been  fraudulently  procured  by  the  insolvent  from 
the  debtor  Just  prior  to  the  assignment.  Bothschlld 
V.  Mack,  115  N.Y.I. 

A  Judgment  on  a  replevin  bond,  which  has  been 
assigned  for  t>eneflt  of  creditors,  will  not  be  reduced 
by  a  set-off  of  the  debt  for  the  purchase  price  of 
the  property  replevied,  in  equity,  on  the  ground 
that  the  equity  ol'  the  creditors  of  theawslgnor  are 
sup'Ttor  to  those  of  the  Judgment  debtor.  CoflBn 
V.  McLean,  80  N.  Y.  660. 

Effect  of  ogreemenL 
An  ngreement  cannot  cut  off  a  right  to  the  set-off. 
McGUUvray  v.  Simpson,  9  DowL  *  B.  85, 2  Oar.  A 

P.  aaio.  H.  p.  F. 
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French,  upon  whose  petition  the  receivers 
'Were  appointed — could  Justly  or  equitably 
«1aim  the  right  thereafter,  and  while  the  re- 
•ceiyership  continued,  to  treat  the  corporation 
«s  a  going  concern,  with  the  result  of  with- 
liolduiir  ftom  the  fund  to  be  raised  to  adjust 
its  affairs  the  debt  due  to  it  from  himself, 
«nd  at  the  same  time  sharing  in  its  dividends. 
The  decree  of  receivership  was  equivalent, 
«o  f ar  as  his  equitable  rights  in  the  adjust- 
menl  of  the  corporate  property  were  con- 
'Oemed,  to  a  dissolution  of  the  corporation ; 
«nd  his  creditors,  and  the  assignees  of  his 
estate,  have  succeeded  only  to  his  rights  and 
'Ctiuitlea. 

While  a  corporation,  ordinarily,  has  no 
lien  on  the  shares  of  a  stockholder  who  is 
Indebted  to  it,  it  may  set  off  the  dividends 
•of  a  stockholder  against  his  debt.  ^MasMchu- 
'StUa  Iron  (h,  t.  Hooper^  7  Gush.  188 ;  Sargent 
▼.  Franklin  int.  Co.  8  Pick.  90,  19  Am.  Dec. 
^S06.  The  interests  of  stockholders  in  a  cor- 
-poration  which  has  been  put  into  the  hands 
of  a  receiver  to  be  wound  up  are  thereby  re- 
-duoed,  as  in  tiie  case  of  a  dissolution  (see 
Jame9  ▼.  Woodruff,  10  Pai^e,  541,  4  L.  ed. 
1088) ,  "  to  mere  equitable  rights  to  their  sev- 
eral distributive  shares  of  the  corporate 
funds,  upon  principles  of  equal  justice  and 
<«4tuity,  among  all  the  stockholders,  after 
paying  all  debts  and  expenses,"  but,  in  the 
^case  of  a  receivership  without  a  dissolution, 
with  the  additional  possibility  that,  if  the 
^ircamstances  shall  be  found  to  Justify  such 
A  coarse,  the  receivership  may  t)e  discharged, 
«nd  the  corporation  allowed  to  resume  its 
functions,  and  manage  its  own  affairs.  To 
4o  equal  Justice  and  equity  among  these 
stockholders  requires  that  the  fund  to  be  dis- 
tributed should  be  made  to  repay  to  the  cor- 
poration, so  far  as  it  is  sufficient  to  do  so, 
^lat  share  of  the  corporate  funds  which 
Prench,  by  becoming  indebted  to  tlie  corpo- 
Tntion,  had  withdrawn  for  his  individual 
use,  to  the  detriment  of  the  other  stockhold- 
•«r8.  This  is  a  plain,  natural  equity,  and  his 
Insolrency  makes  it  impossible  to  do  justice 
-to  the  other  stockholders,  except  bv  making 
liis  distributive  share  of  this  fund  conipen- 
«ite,  so  far  as  it  will,  the  debt  which  he 
«wefl  to  die  corporation,  and  is  therefore  a 
peculiar  circumstance,  which  makes  it  the 
duty  6t  a  court  of  equity  to  order  the  debt  to 
be  set  off  against  the  dividend.  His  assign- 
-eea  took  the  stock  after  the  receivership  pro- 
ceedings were  commci  ed,  and  subject  to  the 
equities  which  had  thereby  sprung  up ;  and 
no  reason  is  shown  why  his  creditors  whom 
-the  assignees  represent,  as  well  as  the  debtor, 
liave  an  equity  superior  to  that  of  the  other 
.stockholders.  Strict  technical  rights,  in  this 
instance  springing  from  the  relations  of  the 
stockholder  to  Uie  corporation,  must,  as  in 
^ber  cases  of  set-off.  give  way  to  the  sub- 
stantial equities  of  the  real  situation,  as  in 
•other  Instances  in  which  the  doctrine  of  set- 
•off  is  applied.  Ko  doubt,  if  the  assignees 
had  sold,  or  should  now  soli,  the  shares  of 
French,  the  price  reoeived  would  be  assets 


over  which  the  court  would  have  no  control ; 
but  the  purchaser,  like  tlie  assignees  them- 
selves, %iik}L\x\gt\t\%liB  pendens,  would  be  sub- 
ject to  all  the  equities  to  which  French  him- 
self was  subject,  and  could  not  sucoessfullj 
contend  that  a  dividend  on  the  shHres  should 
be  paid  without  regard  to  the  debt  due  to 
the  corporation  from  French. 

The  case  of  Merchants  Bank  of  Banian  t. 
Shatite,  102  Pa.  488,  is  relied  upon  as  an  au- 
thority against  the  set-off  in  the  present  case. 
But  that  was  not  a  case  in  equity.  The 
transfer  of  the  stock  to  the  administrators 
was  before  the  bank  went  into  liquidation, 
and  to  have  allowed  the  set-off  claimed  by 
the  bank  would  have  friven  it  a  preference. 
The  case  was  the  ordinary  one  of  a  corpora- 
tion attempting  to  assert  a  lien  upon  the 
shares  of  a  stockholder  for  his  debt  to  the 
corporation.  Nor  are  the  numerous  cases  in 
point  in  which  courts  have  refused  to  set  off 
deposits  in  insolvent  banks  and  similar  cor- 
porations against  liabilities  of  the  stock- 
holder to  contribute  to  a  fund  to  be  used  for 
the  payment  of  all  the  debts  of  the  corpora- 
tion. There  the  controlling  equity  lies  with 
the  creditors  of  the  corporation,  and  reverses 
the  usual  principle  of  set-off,  which  would 
prevail  if  the  question  were  between  the 
stockholder  and  the  corporation  alone.  But 
here  the  creditors  of  the  corporation  to  which 
French  was  indebted  have  been  paid  in  full, 
so  that  those  cases  do  not  apply.  The  cred- 
itors of  French  have  no  equity,  as  against 
either  the  corporation  or  its  other  stockliold* 
ers,  because  French,  under  whom  they  claim, 
had  none  either  at  the  time  when  his  assign- 
ment was  made  or  before.  His  legal  right 
to  claim  that  his  stock  was  property  not  sub- 
ject to  his  debt  to  the  corporation  was  not 
an  equity,  but  a  right  of  strict  law ;  and  the 
assignment  to  his  assignees  for  the  benefit  of 
his  own  f^reditors  was  after  he  had  charired 
it,  by  the  institution  of  the  receivership  p'ro* 
ceedings,  with  an  equity  in  favor  of  his  fel- 
low stockholders. 

In  our  opinion,  the  decree  should  be  re- 
versed, and  the  receivers  sliould  be  directed 
to  distribute  the  fund  now  in  their  hands  to 
the  holders  of  the  other  276  shares  of  the 
capital  stock,  crediting  upon  what  would 
otherwise  be  the  amount  of  the  debt  due  to 
the  corporation  from  French  a  sum  equal  to 
that  which  would  be  required  t  pay  upon 
his  225  shares  of  the  stock  the  same  dividend 
which  the  other  stockholders  will  thus  re- 
ceive in  cash.  If,  in  future,  the  assignees 
of  French  shall  pay  a  dividend  to  the  re- 
ceivers upon  the  debt  of  French  to  the  cor- 
poration, its  amount  will  be  adjusted  in  view 
of  the  credit  now  to  be  given  upon  his  debt 
to  the  corporation,  and  of  such  further  credit 
as  would  be  required  by  the  distribution  of 
that  dividend,  also,  among  the  holders  of  the 
276  shares  to  whom  the  present  fund  in  the 
hands  of  the  receivers  is  to  be  distributed. 

Decree  reterMd,  and  decree  to  be  eult)red  in 
accordance  with  this  opinion. 


KoBTH  Oaboldia  Bufbbxb  Coubt. 
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The  reeeiver  of  aa  insolTent  bank  in  set- 
tlement with  a  eredltor  shonld  dednet 
from  his  eredlt  all  those  sums  for  which 
he  Is  debtor,  either  aa  prlDdpal  or  aurety,  and 
whether  or  not  his  llablUtj  haa  matured;  and 
tn  settlement  with  a  debtor  to  the  bank  the 
leoeiver  should  allow  him  credit  for  all  buqis 
which  the  bank  owed  him  when  the  receiver  was 
appointed,  whether  the  debts  were  then  due  or 
not. 

(April  18, 1804.) 

APPE  A.L  by  defendants  from  a  Judgment  of 
the  Superior  Court  for  New  Hanover  Coun- 
ty disallowing  a  set-off  claimed  by  defendants, 
in  an  action  brought  by  the  receiver  of  an  insolv- 
ent bank  to  recover  the  amount  alleged  to  be 
due  on  a  promissory  note.     Modified. 

The  tacts  are  stated  in  the  opinion. 

Jf r.  J.  D.  Bellamy,  Jr.,  for  appellants. 

Mr,  George  Rountree,  for  appellee: 

It  has  frequently  been  contended  that  • 
debtoi  could  not  plead  a  set  off  against  the 
per-onal  representative  or  assignee  of  an  in- 
solvent, or  against  the  receiver  of  an  insolvent 
corporation,  upon  the  ground  that  the  effect  of 
the  plea,  if  allowed,  is  to  give  the  debtor 
pleading  it  a  preference — more  than  his  pro 
rata  share  of  the  assets — and  there  are  cases 
•o  holding. 

Armstrong  v.  Scott,  86  Fed.  Rep.  68. 

The  weight  of  authority  probably  is  to  the 
effect  that  if  the  right  to  the  set-off  is  complete 
at  death  or  insolvency,  then  it  is  not  taken 
awav  by  such  death  or  insolvency. 

Yardlei^  v.  Clothier,  49  Fed.  Rep.  887, 17  L. 
A.  462,  51  Fed.  Rep.  506. 

But  if  the  right  to  the  set-off  is  not  com- 
plete at  the  time  of  the  assignment,  or  death, 
it  cannot  arise  subsequently.  It  must  be  due 
and  payable— capable  of  sustaining  an  action — 
at  that  time. 

Brown  v.  Brittain,  84  N.  0. 552;  Mauney  v. 
Ingram,  78  N.  C.  96;  StaU  v.  Oliver,  104  N. 
G.  458. 

This  is  true  at  law  and  in  equity. 

Fera  v.  Wickham.  17  L.  R.  A.  456,  185  N. 
T.  223;  SpauUing  v.  Backus,  122  Mass.  558, 
28  Am.  Rep.  891;  Doughrrty  v.  Central  Nat. 
Bank,  93  Pa.  227,  89  Am.  Rep.  750. 

There  is  no  rieht  of  action  upon  a  certificate 
of  deposit  in  ordinary  form  issued  by  a  bank 
until  demand  of  payment. 

Mungerv,  Albany  City  Nat,  Bank,  85  N.  Y. 
689;  Shutey.  Pacific  Nat.  Bank,  136 Mass.  487. 

In  our  case  the  certificates  were  not  due  by 
express  words  until  thirty  days  after  notice  on 
■ome  of  which  noice  had  been  given  but  the 
time  had  not  expired,  when  the  plaintiff's  right 

Note.— For  authorities  on  the  subject  of  how  far 
a  receiver  takes  subject  to  set-off,  see  naU  to  pre- 
oedioffoaae. 

L.  R.A« 


aocnied;  and  for  the  court  to  hold  that  the^ 
were  due  and  effective  as  set-offs  before  the  ex- 

{>iration  of  the  time  limit  would  be  to  do  vio- 
ence  to  the  contract. 

In  a  suit  by  plaintiff  against  all  the  de- 
fendants C4in  one,  or  any  number  less  than  thae- 
whole,  plead  aa  a  set-off  a  claim  which  he,  oc 
they,  may  have  against  the  plaintiff? 

Up  to  the  adopUon  of  the  Code  of  Civil  Pro- 
cedure it  was  settled  that  no  such  plea  coul^ 
be  allowed 

^aU  Bank  v.  Armstrong,  16  K.  O.  619;. 
Weed  y.  Richardson,  19  K.  C.  635;  Jones  v^ 
Oilreath,  28  N.  C.  888;  WalUm  y.  MeKeseon^ 
64  N.  C.  154. 

There  must  be  mutuality  in  the  debts  both  at 
law  and  in  equity  to  entitle  a  defendant,  or  de> 
fendants,  to  the  plea  of  set-off. 

2  Waterman,  Corp.  §  871 ;  Morse,  Banks  ^ 
Banking,  §  8«S4:  Lindley,  Partn.  292;  22  Am^ 
&  Eng.  Encyclop.  Law,  292. 

A  set- off  under  the  circumstances  is  not 
alio  wa  ble 

Vtley  Y.  Foy,  70  N.  C.  808;  Adams  y.  First 
Nat.  Bank  of  Winston,  28  L.  R  A.  Ill,  118  N. 
C.  882;  Coffin  w,  McLean,  80  N.  T.  560. 

Burwell,  J,,  delivered  the  opinion  of  the? 
court: 

The  plaintiff  is  the  receiver  of  a  banking 
corporation,  the  insolvency  of  which  is  al- 
leged.    Immediately  before  his  appointment 
aa  such  receiver,  the  bank  made  to  him  a. 
general  assignment  of  all  its  property,  for 
the  benefit  of  its  creditors.     In  the  proceed- 
ings instituted  to  effect  a  winding  up  of  it» 
affairs,  in  which,  as  stated  above,  the  plain- 
tiff was  appointed  receiver,  it  was  adjudged 
that  that  assignment  was  *'in  contravention 
of  the  laws  of  North  Carolina  in  such  cases> 
made  and  provided."    By  that  adjudication, 
aa  seems  conceded,  his  title  to  the  assets,  aa. 
assignee,  was  destroyed,   and  thereafter  h» 
held  them  merely  in  his  capacity  as  receiver. 
Theae  proceedings  were  instituted,  and  thi» 
appointment  was  made,  on  June  19,  1898,  io. 
the  superior  court  of  New  Hanover  county. 
It  appears  from  the  record  that  on  July  li» 
1898,  the  plaintiff  was  again  appointed  re- 
ceiver of  the  bank,  in  a  proceeding  institu ted- 
in  the  superior  court  of  Wake  county  by  thoi. 
public  treasurer,  under  the  provision  of  chap* 
ter  155  of  the  Laws  of  1891,  which,  in  certaiik 
contingencies,  directs  him  to  take  such  actioa 
''for  the  purpose  of  winding  up  and  settling^ 
the  affairs'*  of  a  bank  incorporated  by  the* 
laws  of  this  state.     In  our  consideration  of 
the  questions  presented  by  this  appeal,  we- 
will  assume  that  the  latter  proceedings  are  in. 
aid  of  the  proceedings  instituted  by  the  cred- 
itor in  the  court  of  New  Hanover  county  and. 
that  the  plaintiff  has  been  continuously  and 
uninterruptedly  the  receiver  of  the  Bank  of 
New  Hanover  from  June  19,  1898, — the  date 
of  his  first  appointment.     It  is  to  be  borne  ia 
mind,  then,  that  he  is  not  the  assignee  of  aa, 
insolvent,  empowered  to  collect  and  distrib- 
ute the  assets  of  his  assignor  according  to  th» 
terms  of  the  deed  of  assignment  so  far  aa  it» 
provisions  are  not  inconsistent  with  the  law.. 
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He  !«  ui  of9cer  of  the  court,  appointed  to 
"settle  and  wind  up"  the  affairs  of  the  in- 
aolvent  bank,  and  to  that  end  is  invested,  wb 
modo,  with  the  title  to  the  bank's  assets,  and 
is  authorized  by  statute  (Code,  §  668)  to 
brine  suits  to  collect  debts  due  to  it,  either 
in  hfs  own  name,  or  in  the  name  of  the  cor- 
poration. Prior  to  the  enactment  of  this 
statute,  and  the  merging  of  the  courts  of  law 
and  the  courts  of  equity  into  one  tribunal, 
having  jurisdiction  of  both  legal  and  equi- 
table rights,  a  receiver  appointed  by  a  court 
of  equity,  and  holding  the  relation  that 
plaintiff  holds  to  the  corporation,  its  assets, 
and  its  debtors  and  creditors,  could  not  main- 
tain in  his  own  name  a  suit  on  a  note  due  to 
the  bank,  and  in  bis  hands  as  receiver.  Bat- 
tle V.  Davi8,  66  N.  C.  252.  In  Qray  v.  Leufis, 
94  N.  C.  892,  it  was  decided  that,  as  well 
because  of  the  change  in  the  system  of  our 
courts  as  because  of  the  statute,  the  receiver 
might  sue  either  in  his  own  name,  or  that  of 
the'  insolvent  corporation.  In  whichever 
name  he  may  elect  to  bring  the  action,  it  is 
essentially  a  suit  by  the  corporation,  prose- 
cuted by  onler  of  the  court,  for  the  collection 
of  the  assets ;  and  the  rights  of  the  defendant 
cannot  be  altered  or  destroyed  by  his  choice 
to  sue  in  his  own  name,  rather  than  in  that 
of  the  bank.  In  it  may  be  adjudicated  all 
the  rights  of  the  bank,  its  creditors,  and  the 
defendant  debtor,  both  legal  and  equitable, 
pertaining  to  the  matters  set  out  in  the  plead- 
ings; and  such  a  judgment  may  be  entered 
as  will  enforce  the  rights  of  the  general  cred- 
itors, and  also  protect  any  equities  that  the 
defendants,  jointly  or  severally,  may  be  en- 
titled to  by  reason  of  their  being  depositors 
in  the  bank  as  well  as  debtors  thereto.  In 
the  statutes  of  this  state  which  relate  to  the 
winding  up  of  the  affairs  of  insolvent  cor- 
porations there  is  no  specific  direction  as  to 
mutual  debts  and  credits.  It  is  said,  how- 
ever, that  in  the  proceedings  there  shall  be 
made  such  ''orders,  injunctions,  and  decrees 
as  justice  and  equity  shall  require"  (Code, 
g  669),  and  that  the  court  shall  direct  the 
manner  in  which  debts  against  the  corpora- 
tion shall  be  proved  (Code,  ^  670) .  In  the 
settlement  of  the  estates  of  insolvents,  it  is 
necessary  that  there  should  be  some  general 
rule  by  which  it  may  be  determined  what  is 
the  provable  debt,  in  cases  where  the  creditor 
is  also  a  debtor  to  it,  either  as  principal  or 
surety.  That  rule  must  be  such  as  equity 
and  justice  require,  and,  when  made,  must 
control  the  demands  of  the  receiver  in  such 
cases  as  that  which  we  now  have  under  con- 
sideration ;  for  if,  from  the  claims  of  an  in- 
solvent creditor  of  the  bank,  he  shall  be  al- 
lowed to  demand  a  deduction,  before  proof, 
of  whatever  the  claiming  creditor  owes  the 
bank,  no  matter  whether  as  principal  or 
partner  or  surety  or  guarantor,  and  to  allow 
a  dividend  only  on  the  net  amount  after  such 
deduction,  equity  and  Justice  will  require 
that  the  same  principle  shall  be  applied 
when,  as  here,  the  receiver  seeks,  not  to  avoid 
the  payment  of  an  excessive  dividend,  but  to 
collect  a  debt  due  to  the  insolvent  bank,  and 
the  debtor  asks  that  the  court's  of&cer  (the 
receiver)  will  require  him  to  pay,  not  the 
gross  sum  that  he  owes,  as  principal  or  part- 
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ner  or  surety  or  guarantor,  but  the  net  amount 
after  deducting  from  all  the  demands  against 
him,  of  whatever  nature,  the  sum  due  to  him 
from  the  bank. 

It  may  be  well  here  to  note  precisely  who 
are  meant  by  ''debtors"  and  "  creditors"  of  the 
Insolvent  bank,  as  the  terms  are  used  in  its 
discussion  of  the  rules  of  equity  that  should 
control  the  settlement  of  its  affairs.  By 
"debtors  to  the  bank"  are  meant  all  those 
who,  at  the  appointment  of  the  receiver, 
were  liable  to  the  bank  for  the  payment  of 
money  (whether  their  liability  had  matured 
or  not),  and  without  any  regard  to  the  exact 
nature  of  the  liability  (whether  as  principal 
or  surety).  The  word,  as  here  used,  docs' 
not  include  those  who  become  indebted  to  the 
receiver,  for  the  same  reason  that  a  person 
who  has  become  indebted  to  an  administrator 
of  an  insolvent  estate  is  not  considered  a 
debtor  to  the  intestate,  and  allowed  to  set  up 
against  that  debt  a  debt  due  from  the  deceased 
to  him.  He  owes  the  administrator,  while 
the  estate  owes  him.  State  v.  Oliter,  104  N. 
C.  468 ;  Rountree  v.  Britt,  94  N.  C.  104 ; 
Maunej/  v.  Ingram^  78  N.  C.  96.  Nor  is  it 
intended  to  include  stockholders  or  officers  of 
the  corporation  against  whom  the  receiver 
may  be  directed  to  bring  actions  to  recover 
sums  due  for  subscription  for  stock,  or  other 
like  claims.  In  all  matters  pertaining  to 
set-off,  such  indebtedness  or  liability  as  that 
last  named  is  considered  as  due  strictly  to  the 
receiver,  and  not  to  the  corporation.  By 
"creditors  of  the  bank"  are  meant  those  to 
whom  the  bank  was  indebted  at  the  date  of 
the  appointment  of  the  receiver,  whether  the 
debts  were  then  due  or  not.  The  cred i  tor  may 
thereafter  assign  his  claim  but  the  assignee 
will  hold  it  subject  to  the  receiver's  right  to 
set  off  against  it  claims  be  holds  against  the 
creditor,  as  stated  heretofore.  If  the  assignee 
of  the  claim  is  himself  a  debtor  to  the  bank, 
he  will  not  be  allowed  to  use  the  assigned 
claim  as  a  set-off.  Brawn  v.  Brittain,  84  N. 
C.  552. 

Having  thus  stated  what  we  here  mean  by 
debtors  and  creditors  of  the  bank,  we  declare 
that,  in  our  opinion,  equitv  and  justice  re- 
quire that  the  receiver,  when  he  comes  to 
make  a  settlement  with  the  one  who  is  a  cred- 
itor of  the  bank,  shall  deduct  from  his  credit 
all  those  sums  for  which  he  is  debtor ;  and, 
when  he  settles  with  a  debtor  to  the  bank,  he, 
shall  allow  him  credit  for  all  sums  for  which 
he  is  a  creditor  of  the  bank.  Applying  this 
rule  to  the  case  now  before  us,  we  find  that 
the  defendant  Henry  P.  West  is  a  creditor  of 
the  bank  in  two  accounts :  First,  by  a  deposit 
subject  to  check  ;  and,  second,  by  a  certificate 
of  deposit,  bearing  interest  at  4  per  cent, 
dated  May  13,  1892,  "payable  to  the  order  of 
himself,  after  thirty  days'  notice,  on  return 
of  this  certificate  properly  i ndorsed. "  To  the 
extent  of  these  two  aeposits,  he  is  a  creditor. 
In  a  certain  sense,  he  may  be  said  to  be  a 
debtor  to  the  banlc  for  the  whole  amount  of 
the  note,  on  which  he  is  one  of  the  eight  in- 
dorsers.  If  it  is  true  that  the  principal  debt- 
or, the  Industrial  Manufacturing  Company, 
is  wholly  insolvent,  and  that  the  receiver 
will  not  be  able  to  collect  anything  on  ihls 
note  from  it,  then  the  true  debt  of  the  de- 
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fendant  Weft  to  tbe  bank  is  one-eighth  part 
of  the  whole  amount,  and  also  his  proper 
proportion  of  what  his  cosureties  fail  to  pay, 
and  cannot  be  made,  bj  execution,  to  pay; 
and  we  hold  that  tlio  receiver  should  be  di- 
rected' to  adjust  and  settle  the  said  true  in- 
<lebt€Mlness  of  the  defendant  West  by  setting 
off  the  same  against  his  atoresaid  claims 
Hffainst  the  bank.  It  is  to  be  assumed  that 
the  receiver,  when  an  execution  is  issued  in 
Itia  favor,  will  direct  the  sheriff,  in  such 
cases  as  this  one,  to  seize  and  sell  the  prop- 
erty of  the  principal  debtor,  and  not  airect 
steps  to  be  taken  against  the  sureties,  unless 
necessary,  and  against  the  sureties  only  as  is 
«qui table  and  just. 

In  Morse  on  Banks  and  Banking  (sec.  888) , 
it  is  said :  **  Where  the  bank  Itself  stops 
payment,  and  becomes  insolvent,  the  customer 
may  avail  himself,  in  set-off  against  his  in- 
debtedness to  the  bank,  of  any  indebtedness 
of  the  bank  to  himself,  as,  for  example,  the 
balance  due  him  on  his  deposit  account.  So, 
also,  even  though  the  debt  to  him  has  not 
matured  at  the  time  of  the  insolvency.  The 
maker  or  indorser  of  a  note  falling  due  after 
insolvency  may  set  off  his  deposit,  or  a  debt 
due  him  at  the  time  of  the  assignment,  but 
not  a  claim  coming  to  him  after  the  assign- 
ment." By  the  expression,  ''coming  to  him 
after  the  assignment,  **  is  meant,  purchased  or 
otherwise  acquired  after  the  assignment,  the 
principle  announced  being  that  decided  by 
this  court  in  Brown  v.  Brittair^  supra.  In 
the  settlement  of  the  affairs  of  an  insolvent 
national  bank,  the  indorser  of  a  note  in  the 
hands  of  the  receiver  was  allowed  to  set  off 
against  his  liability  on  this  note  his  deposits 
in  the  bank.  Tardley  v.  Clothier,  61  Fed. 
Rep.  606.  17  L.  R.  A.  462,  overruling  Arm- 
strong ▼.  Seott,  86  Fed.  Rep.  68.  If  an  in- 
dorser has  this  right  of  set-off,  any  one  or 
more  of  several  indorsers  must  certainly  have 
the  same  right.  The  national  banking  act 
contains  no  express  provision  as  to  set-off  in 
cases  of  insolvency  of  a  bank.  In  B^  Middle 
Dist,  Bank,  9  Cow.  414,  note.  Chancellor 
Wal  worth  said :  ''If  the  real  debtor  is  unable 
to  pay,  and  the  receiver  is  compelled  to  resort 
to  the  indorser,  who  is  eventually  to  be  the 
loper,  he  has  the  same  equitable  claim  to  set 
off  bills  which  he  had  at  the  time  the  bank 
stopped  payment.  But  no  such  effect  should 
be  allowed  to  an  indorser,  where  he  is  in- 
demnified by  the  real  debtor,  or  where  the 
latter  can  be  compelled  to  pay.**  The  rule 
thus  stated  by  the  learned  chancellor  seems 
to  us  eminently  Just  and  equitable.  It  was 
applied  by  him  to  the  settlement  of  the  affairs 
of  a  bank  of  issue.  The  Bank  of  New  Han- 
over was  not  a  bank  of  issue,  but  of  deposit 
and  discount.  But  we  know  of  no  reason  why 
It  should  not  effect  an  equitable  result  as 
well  where  the  indebtedness  of  the  insolvent 
bank  consists  of  accounts  and  certificates  of 
deposit  as  where  its  liabilities  were  repre- 
sented by  bills. 

If  it  be  said  that  no  action  would  lie  on  the 
deposit,  which  was  subject  to  check,  until 
after  demand  and  refusal,  it  is  to  be  replied 
that  tlie  same  is  true  of  an  action  on  bills  of 
a  bank  of  issue.  But  we  think  tiiat  the  effect 
of  the  insolvency  of  the  bank,  and  its  closing 
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of  its  doors  and  stoppage  of  businew,  and 
attempting  to  assign  all  its  property  to  the 
plaintiff,  was  to  make  all  it«  deposit  accounts 
and  all  its  certificates  of  deposit  at  once  due, 
without  any  demand  or  notice.  Seymour  v. 
Dunham,  24  Hun,  98,  was  an  action  by  the 
assignee  of  an  insolvent  bank  against  the 
maker  of  a  note,  who  asked  that  he  be  al- 
lowed to  set  off  a  certificate  of  deposit  pay- 
able to  his  order  ''on  return  of  the  oertincate 
properly  indorsed,  with  interest  at  the  rate 
of  nve  per  cent,  if  left  four  months."  We 
adopt  as  pertinent  here  what  was  said  there : 
"  The  argument  of  the  plaintiff  is  that  such 
a  deposit  is  not  due  until  demand ;  that,  aa 
no  demand  has  been  made  before  the  assign- 
ment, the  deposit  was  not  then  duo,  while  the 
note  was  due ;  and,  therefore,  that  the  deposit 
is  not  a  set-off.  There  is  no  doubt  of  the 
general  principle  that  an  action  cannot  be 
maintained  for  money  thus  deposited  until 
after  demand,  and  the  reason  for  that  is  that 
a  right  of  action  does  not  arise  until  there  has 
been  a  breach  of  contract,  and  in  cases  of  such 
a  deposit,  a  breach  of  contract  does  not  take 
place  until  a  refusal  of  payment.  But  the 
plaintiffs,  as  I  think,  err  in  arguing  that,  be- 
cause a  demand  is  necessary  l^fore  an  action 
can  be  brought,  therefore  the  indebtedness  is 
not  presently  payable.  The  depositary  may 
lawful ly  pay  the  debt  at  any  time.  He  could 
not  do  this  if  it  were  a  debt  payable  in  the 
future.  The  depositor  may  lawfully  demand 
the  debt  at  any  time.  He  could  not  do  this 
if  it  were  a  debt  payable  in  the  future.  A 
debt  payable  in  the  future  is  one  which 
neither  the  debtor  has  a  right  to  pay,  nor  the 
creditor  has  a  right  to  demand,  instantly. 
That  is  not  the  case  with  such  a  deposit. 
There  is  no  future  day,  till  which  the  respect- 
ive rights  of  the  parties  are  postponed.  The 
creditor  may  demand  payment  at  any  time, 
and  therefore  the  deposit  is  a  debt  payable 
in  prcBseriti.  Let  us  suppose  that  Pratt  [the 
banker],  instead  of  making  an  assignment, 
had  sued  Dunham  [the  debtor]  on  the  past- 
due  note.  Can  it  be  doubted  that  Dunham 
might  have  set  off  in  such  action  the  deposit, 
pr(3ucing  and  surrendering  the  certificate? 
Could  Pratt  [the  banker]  have  objected,  in 
opposition  to  such  a  set-off,  that  Dunham  had 
not  made  a  demand  for  the  deposited  money 
before  the  day  when  Pratt  commenced  his  ac- 
tion? The  reply  to  such  an  objection  would 
have  been  that  a  demand  was  only  for  the  de- 
positary's protection,  when  called  upon  to 
pay,  but  that  no  demand  was  needed  when  the 
deposit  was  to  be  used  only  as  a  set-off  or  de- 
fense. "  The  fact  that  in  one  case  the  certificate 
of  deposit  was  payable  "after  thirty  days' 
notice, "  and  not  immediately  after  demand, 
cannot  make  the  language  above  quoted  inap- 
plicable here.  But,  besides  all  this,  it  must 
be  considered  that  when  a  bank  of  deposit 
closes  its  doors,  and  abdicates  its  functions, 
as  the  Bank  of  New  Hanover  did,  all  its  de- 
posits, whether  evidenced  by  book  accounts, 
or  certificates  such  as  the  defendant  West 
holds,  became,  eo  intdanti,  due.  Why  de- 
mand that  which  it  has  tiius  emphatically 
declared  it  could  not  and  would  not  pay? 
Why  notify  the  insolvent  bank  that  after 
thirty  days  a  demand  would  be  made?    Oa 
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whom  should  thedemaiid  he  made ?  To  whom 
should  the  notice  he  given?  The  law  does 
not  require  the  doing  of  **  Tain  things. "  The 
failure  to  do  them  is  not  allowed  to  prevent 
the  enforcement  of  Just  rights.  We  do  not 
think  that  the  principle  announced  in  Adams 
▼.  FirttNat.  Bank  of  Winston,  118  N.  G.  882, 
28  L.  R.  A.  Ill,  cited  by  plaintiff's  counsel, 
has  application  here.  We  are  not  considering 
the  hen  of  a  bank  upon  tbe  deposit  of  its 
customer,  but  the  riebts  of  a  depositor  in  an 
insolvent  bank,  that  has  stopped  business,  to 
treat  his  deposit  as  due,  and  to  demand  that 
there  shall  be  an  accounting,  and  that  the 
difference  between  all  the  debits  and  all  the 
credits  shall  be  considered  bv  the  receiver— 
the  officer  of  a  court  of  equity— as  the  true 
debt  due  from  him  to  the  bank. 

It  is  not  necessary  here  to  discuss  the  legal 
rales  which  are  adopted  by  the  courts  when 
the  defendants  in  an  action  seek  to  enforce  a 
claim  which  they,  or  some  of  them,  have 
against  the  plaintiffs,  or  some  of  them,  fur- 
ther than  to  say  that  if  the  Bank  of  New 
Hanover,  not  being  insolvent  and  in  the 
hands  of  a  receiver,  had  itself  brought  this 
action,  we  can  see  no  reason  why  each  one  of 
the  defendant  depositors  should  not  be  al- 
lowed to  set  up  against  the  claim  of  the  bank 
what  the  bank  owed  him  either  on  account 
or  by  certificate.  The  objection  of  the  bank 
to  such  an  allowance  of  credit  would  seem 
most  unreasonable,  and  to  indicate  a  purpose 
not  to  conduct  its  business  as  solvent  banks 
do.  Such  an  objection  would  not  be  raised 
bv  a  solvent  banking  institution.  No  objec- 
tion would  be  likely  to  come  from  the  prin- 
cipal debtor,  or  the  other  sureties.  If  it  did 
come  from  either,  the  reply  would  be,  ''Pay 
all  the  debt,  then,  yourselves,  if  you  do  not 
wish  to  account  with  your  codefendant  after 
he  has  paid  it  by  surrendering  his  own  in- 
dividual bank  deposit."  There  would  be  no 
such  multiplicity  of  issues  raised  as  would 
make  it  inoonrenient  or  impracticable  to  try 


all  of  them  in  one  action.  The  tendency  of 
the  code  practice  is  towards  the  enlargement 
of  the  number  of  rights  that  may  be  adjusted 
in  one  action.  SUnin  v.  MeDatDsU,  71  N.  O. 
856.  The  court,  being  a  court  of  equity  as 
well  as  of  law,  adjusts  its  judgment  or  de- 
cree to  enforce  and  protect  all  Uie  rights  of 
all  the  parties,  and  each  right  of  each  party» 
as  far  as  they  can  be  declared  upon  the  plead* 
ings,  issues,  and  verdict.  Clark  v.  Williams^ 
70  N.  C.  679 ;  Molfeill  v.  Hodges,  105  N.  C. 
52. 

What  is  said  above  applies  also  to  the  de* 
posit  account  and  the  certificates  of  deposit 
set  up  by  the  defendant  Bellamy.  His  claim 
for  services  was  due  from  the  bank  to  him 
before  its  insolvency,  and  must  be  counted  as 
a  part  of  the  set  off  available  to  him  in  settle- 
ment of  the  claim  of  the  bank  against  him. 

We  hold,  therefore,  as  we  have  heretofore 
stated,  that,  while  the  Judgment  against  all 
the  defendants  for  the  amount  of  the  note  and 
costs  was  proper,  it  should  have  been  so 
framed  as  to  contain  a  direction  to  the  re- 
ceiver to  allow  the  defendants  West  and 
Ikllamy  to  avail  themselves  of  their  re 
spcctive  claims  against  the  bank  set  out  in 
the  answer,  in  settlement  of  what  each  of 
them  is  required  to  pay  to  satisfy  this  ludg- 
ment.  If  the  principal  debtor  is  wholly  in- 
solvent, and  the  receiver  can  get  nothing  by 
his  execution  against  it,  and  all  the  cosureties 
are  solvent,  then,  as  has  been  said,  each  of 
these  defendants  will  be  allowed  to  pay  one- 
eighth  part  of  the  Judgment  in  that  way. 
If  any  one  or  more  of  the  sureties  are  insolv- 
ent, the  proportion  of  the  Judgment  to  be 
adjusted  in  this  way  by  these  two  depositors. 
West  and  Bellamy,  will  be  increased.  The 
receiver  should  be  directed  to  proceed  in  tha 
collection  of  his  Judgment  in  accordance  with 
the  principle  herein  announced,  and  to  allow 
the  set-oil  of  the  defendants  West  and  Bel* 
lamv  to  the  extent  indicated  above. 

Modeled  and  <nfflrmed^ 


ALABAMA  SUPREME  COURT. 


W.  J.  VANN  si  a/.,  Appts,, 
e. 

Josiah  MARBURY. 
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1*  yeipotfafcble  i>»per  held  as  eoll»teral 
eeenritgr  for  a  pre-e»iatiiig  debt  is  open 
ta  the  hands  of  the  holder  to  all  defenses  which 


ooald  have  been  made  airainst  It  In  the  bands  of 
the  orlffinal  owner,  whether  there  was  notice  of 
them  or  not. 

8.  tJnleflfl  payarble  to  bearer  or  In- 
dorsed negotiable  papers  although  araigned 
before  maturity,  will  be  subject  In  tbe  hands  of 
the  assignee  to  all  equities  which  aocrue  before 
notice  is  given  of  the  assignment. 

8*  In  the  abeenoe  of  notice  of  the  ae> 


VoaL-HBtC-«tf  against  asstgneeof  etmnmereiUU  paper 
of  ekLlm  against  assignor* 

nete  Is  a  marked  laok  of  nnlf  ormity  in  tbe  rules 
which  have  been  promulgated  upon  this  question. 
Amonir  the  early  eases  are  found  deoisiODS  whioh 
avply  to  promissory  notes  the  rule  applicable  to 
I  In  aotlon  generally  and  because  of  the  Inoon- 
of  this  proceeding  various  devices  were 
leaorted  to  to  idace  at  least  certain  classes  of  notes 
beyond  rhe  liability  to  set-olf.  This  was  aooom- 
pUsbed  In  many  eases  by  statute,  but  in  some  in- 
stanees  It  seems  to  have  been  done  by  drawing 
distliiocions  betiieen  different  forms  of  paper. 

tt  UB.  A. 


Paper  Indorsed  before  maturtty. 

Of  oourse  according  to  the  principles  now  recog- 
nized as  governing  commercial  paper  aad  its 
transfer  tbe  general  rule  must  be  that  notes  In- 
dorsed before  maturity  are  not  subject  in  the 
hands  of  tbe  indorsee  to  set-offiB  held  asainst  the 
payee.  Drexler  v.  Smith,  80  Fed.  Hep.  7M:  Prior  v. 
Jacooks.  1  Johns.  Gas.  ICS;  Hendricks  v.  Judah.  1 
Johns.  819:  Smith  v.  Van  Loan,  16  Wend.  <B0:  Will- 
lams  V.  Brown,  8  Reyes,  480;  Coster  v.  Griswold,  4 
Bdw.  Ch.  864,  6  L.  ed.  907;  Savlnirs  Bank  of  New 
Haven  v.  Bates,  8  Oonn.  605;  Barbarouz  v.  Barker, 
4  Met  (Ky.)  47;  Stanbery  v.  Smy the,  18  Ohio  St  406. 


See  also  23  L.  R.  A.  334;  39  L.  R.  A.  159. 
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slfl^meiit.  paymei&t  to  the'  iMtyee  of  a' 
notet  aasUrDed  without  IndonemeDt,  will  be  ft 

'  complete  protection  ajralnst  the  aesijcnee  al- 
though the  note  was  not  produced  or  delivered 
up  at  the  time  of  the  payment. 

4*  The  ftbct  that »  letter  eontainias 
notice  of  the  assi|piiiient  of »  ncyte  and 
placed  in  the  mail  properly  stamped 
and  directed  was  never  returned  to 

.  the  sender,  whose  address  appeared  upon  the 
envelope  is  not  sufBoient  to  sustain  the  burden  of 
showing  the  receipt  of  notice  when  met  by  the 
positive  denial  of  the  sender,  whose  testimony  is 
in  no  way  discredited. 

5*   The  purchaser  of  land  mortcag^ed 

,    to  secure  notes  the  character  of  which  is  not 

described  in  the  mortiraffe,  who  pays  his  money 

upon  payment  to,  and  satisfaction  of  the  mort- 

gBge  by,  the  one  whom  the  record  shows  to  be 


o#ner  of  the  mortgage,  without  notice  of  the 
rights  of  any  assignee  and  upon  the  assuranoa 
that  the  notes  are  still  owned  by  the  mortgage«>« 
takes  free  from  any  claim  of  the  assignee,  ai- 
though  the  notes  are  not  produced  or  surren- 
dered. 

(December  i,  1808.) 

APPEAL  by  defendants  from  a  decree  of 
the  Chancery  Ck>urt  for  Jefferson  County 
in  favor  of  complainant  in  a  proceeding  brought 
to  set  aside  the  cancellation  of  a  mortgage, 
and  to  enforce  the  mortgage  to  the  extent  of 
one  of  the  notes  which  it  had  been  given  to 
secure,  and  which  bad  been  assigned  to  com- 
plainant prior  to  the  cancellation.    BetersetL 
The  facts  suflBciently  appear  in  the  opinion. 
Mesn'9,  Lane  Sb  white»  for  appellants: 
One  who  takes  negotiable  paper  as  collateral 


This  is  the  rule  by  statute  in  Alabama.  Manning 
T.  Maroney,  87  Ala.  668. 

If.  at  the  time  of  its  failure,  a  bank  has  trans- 
ferred notes  given  to  it  by  one  of  its  depositors  to 
another  bank  as  collateral  for  its  own  debts,  and 
when  the  notes  are  paid  such  twnk  applies  the  pro- 
ceeds to  such  debt,  the  depositor  cannot  have  the 
amount  of  his  deposit  set  olf  against  such  notes,  nor 
can  he  have  the  amount  of  such  collateral  re- 
turned by  such  bank  to  the  receiver  applied  for  his 
benefit  as  against  the  other  creditors  of  the  bank. 
Balbach  v.  FreUcghuysen,  Ifi  Fed.  Rep.  68(L 

But  that  rule  has  not  always  been  dearly  recog- 
nized nor  has  it  been  universally  followed. 

In  HalloweU  v.  Howard,  13  Mass.  886,  an  attempt 
was  made  to  set  off  against  a  note  In  the  hands  of 
one  to  whom  the  bank  had  assigoed  it  depreciated 
notes  of  the  bank,  and  the  court  held  that  it  could 
not  be  done,  even  if  the  note  was  still  in  the  hands 
of  (be  bank,  stating  that  the  only  way  to  accom- 
plish such  result  would  be  for  the  holders  of  the 
notes  to  obtain  Judgment  on  them  and  set  off  such 
Judgments  against  the  judgment  obtained  by  the 
bank. 

Uoder  the  Vermont  statute,  which  allows  set- 
offs only  between  the  actual  parties  to  the  suit,  the 
maker  of  a  note  sued  by  a  purchaser  cannot  set  off 
another  note  made  by  the  payee,  although  the 
plaintiff  holds  the  former  note  merely  as  trustee 
for  the  payee,  who  had  notice  of  the  claim  to  set- 
off.   Phelps  V.  Bulkeley,  80  Vt.17. 

Tn  addition  to  the  above  guarded  and  indirect 
methods  of  denying  the  set-off  there  are  many  cases 
In  which  the  set-off  is  permitted. 

Under  the  Arkansas  statute,  the  assignee  of  a 
note  doe«  not  take  subject  to  the  right  to  set  off  a 
note  of  the  assignor  obtained  by  the  maker  of  the 
former  before  the  assignment.  If  neither  was  due 
at  the  time  of  the  assignment.  Small  v.  Strong,  2 
Ark.  198. 

But  a  demand  against  the  nuiker  existing  at  the 
time  of  the  transfer  may  be  set  off.  Oldham  v. 
Wallace,  4  Ark.  560;  Smith  v.  Ckpers,  18  Ark.  11: 
Robinson  v.  Swigart,  Id.  7L 

A  set-off  was  allowed  against  a  note  which  seems 
to  have  been  assigned  before  due.  In  Stewart  v. 
Anderson,  1  Crancb,  C.  C.  680. 

Under  the  Vermont  statute,  a  book  account 
•gainst  the  payee  of  a  note  may  be  set  off  against 
the  note,  in  the  hands  of  an  indorsee.  Martin  v. 
Trobrtdge,  1  Vt  iTI. 

But  the  statute  permitting  the  set-off  was  re- 
pealed.   Britten  V.  Bishop,  11  Vt.  70. 

Under  the  Indiana  statute  a  note  is  subject  to 
set-off  in  the  hands  of  an  assignee.  Sample  y. 
Immb.  8  Ind.  180. 

Set-off  to  a  sealed  note  was  allowed  in  Hart  t. 
Woods,  7  BUickf .  668. 

88  L.  a  A. 


In  Wells  V.  Teall,  6  Blackf .  808,  the  right  to  set-dT 
against  a  note  Is  recognised,  although  there  Is 
nothing  to  show  whether  It  was  assigned  befoie  or 
after  maturity. 

An  indorsee  of  a  note  takes  iubject  to  a6t-ofl» 
Harwell  v.  Steel.  17  Ala.  878. 

A  Virginia  statute  provided  that  the  assignee  of 
a  note  should  allow  all  Just  discounts,  not  only 
against  himself  but  also  against  the  assignor  be- 
fore notice  given  to  the  debtor,  and  under  that 
statute  it  was  held  that  if  the  claim  against  the 
maker  matured  t)efore  his  note,  the  fact  that  it 
had  not  matured  at  tiie  time  of  the  assignment  or 
notice  thereof  would  not  prevent  a  set-off.  Stew- 
art V.  Anderson,  10  U.  8. 8  Granch,  808, 8  JL  ed.  IM. 

Even  in  Pennsylvania  it  was  formerly  held  that 
an  Indorsee  of  a  note  takes  it  subject  to  equities. 
McCullough  V.  Houston,  1  U.  8. 1  DaU.  441«  1  !«.  ed. 
214. 

And  that  case  was  not  overruled  as  late  as  1884. 
Ridgway  v.  Farmers  Bank  of  Bucks  County,  18 
Serg.  k  EL  285, 14  Am.  Dec.  881,  although  it  is  said 
in  Louden  v.  Tiffany,  6  Watts  k  S.  889,  to  have  been 
overruled  in  9  Serg.  ft  R.  198,  and  12  Serg.  ft  R.  866. 

In  Lewis  Y.  Boeder,  9  Serg.  ft  R.  193,  however,  it 
is  said  that  the  authority  of  that  oase  is  not  to  be 
questioned. 

In  at  least  one  case  the  question  of  notice  of  the 
set-off  at  the  time  of  the  indorsement»  rather  than 
that  of  the  immaturity  of  the  note,  seems  to  have 
been  the  controlling  factor. 

If  the  indorsee  of  a  note,  who  has  previously 
taken  it  as  collateral  for  advances  to  the  payee, 
has  notice  of  the  true  state  of  the  accounts  be- 
tween maker  and  payee  when  he  procures  the  in- 
dorsement, he  takes  subject  to  the  right  of  set-off 
as  far  as  subsequent  advances  are  concerned,  al- 
though the  note  was  not  yet  due.  Goodall  y.  Baj* 
4  Dowl.  P.  a  76, 1  Harr.  ft  W.  838. 

But  that  case  is  stated  by  Parke,  B^  in  Quids  v. 
Harrison,  10  Exch.  672, 84  L.  J.  Bxch.  66. 8  C  L.  Bop. 
853,  to  have  been  misreported,  and  he  also  doubts 
its  authority  in  Whitehead  y.  Walker,  10  Meea.  ft 
W.  606, 11  L.  J.  Exch.  168, 12  L.  J.  Bxch.  28. 7  Jar. 
830. 

And  In  Barker  v.  Valentine,  10  Gray,  841,  it  is 
stated  that  although  an  indorsee  of  a  note  before 
maturity  takes  with  notice  that  it  was  given  to  an 
insurance  company  for  premiums,  it  is  not  subject 
in  his  hands  to  set-off  of  claims  by  the  maker 
against  the  company. 

nutufer  after  nuUuritym 

A  few  cases  hold  that  a  note  is  not  subject  to 
set-off  although  it  is  trans rerred  after  maturity. 

There  can  be  no  set-off  against  a  note,  althongk 
It  is  transferred  after  due.   Chandler  y.  Drew,  8  H« 


t»e. 


Yanh  t.  Mabbubt/ 


4ieenritj  for  «  pre-existiDg  debt  is  not  a  pur- 
<ihtaeT  foi  value  in  the  usual  course  of  trade, 
bat  the  paper  is  open  in  his  hands  to  all  de- 
fenses which  might  have  been  made  afainst  it 
4n  the  hands  of  the  assignor  or origioalholder. 

MiUer   v.  Boykin,  70  Ala.  469;  Boykia  v. 

Bank  ofMobiU,  72  Ala.  262,  47  Am.  Rep.  408; 

FenauUU  v.  BamUUm,  85  Ala.  319;  McKemie 

V.  Branch  Bank  at  Montgomery^  S^  Ala.  606, 

•65  Am.  Dec.  869. 

The  holder  of  a  promissory  note  made  paya- 
ble to  onler,  which  has  not  been  indorsed,  is 
not  a  holder  for  value  and  it  is  taken  by  the 
holder  subject  to  all  the  equities  between  the 
original  parties. 

1  Dan.  Neg.  Inst.  8d  ed.  §  761;  PlanUr$  it 
M.  ln$.  Co.  ▼.  Tunitall.  72  Ala.  143. 

Statements  made  by  vendor,  after  he  has 
deeded  land,  to  vendee,  are  inadmissible. 


AgnefOT.  Jr«GVff,.96  Ala: 496.. ... 

Mr.  W,  R.  Houffhion  also  for  appellants. 

Messrs.  Ward  A  John  for  appellee. 

Stone*  Ch,  i/.,  delivered  the  opinion  of 
the  court: 

Many  of  the  assignments  of  error  are  based 
on  the  objections  of  appellants  to  portions  of 
the  testimony  offered  by  appellee.  Without 
ruling  specifically  on  the  objections,  the 
chancery  court  rendered  a  decree  on  the 
merits  in  favor  of  appellee.  We  shall  con- 
sider only  the  substantial  controversy  as 
shown  by  the  record,  and  in  doing  so  will 
look  alone  to  the  legal  testimony  to  determine 
whether  or  not  it  authorizes  the  decree  from 
which  the  appeal  is  taken.  The  controversy 
as  it  comes  before  us  in  this  record  is  mainly 
one  of  fact,  and  arises  out  of  the  following 


.H.  469,  S6  Am.  Deo.  704;  Annan  v.  Houok,  4  QIXU 
^ass,  45  Am.  Dea  183. 

A  promisiory  note  indorsed  when  overdue  for 
TEloe  and  In  good  faith  Is  not  subject  to  set-off  of 
'debts  due  to  the  maker  from  the  payee.  Leavltt  v. 
Peabody,  01  N.  H.  US. 

The  indorsee  of  an  overdue  note  does  not  take 
^abject  to  the  statutory  set-off.     Cumberland 
Bank  v.  Hann,  18  N.  J.  L.  88. 

It  was  held  that  under  the  North  Carolina  Code, 
«  note  assigned  after  due  is  not  subject  to  set-off, 
unless  the  daim  had  attached  Itself  to  the  note  be- 
fore the  asBiernment.   Neal  v.  Lea,  64  N.  C.  078. 

But  that  oaie  was  overruled  In  Harris  v.  Bnr- 
-well,  66  N.  a  684. 

In  Johnson  v.  Bridge,  6  Cow.  606,  In  which  a  setoff 
was  sought  against  the  Indorsee  of  a  note  after 
maturity,  the  court  states  that  under  the  statute 
<eet-off  is  allowable  only  In  those  cases  where.  If  It 
•exceeds  the  platntiff^s  demand,  the  defendant  may 
-compel  the  plaintiff  to  pay  the  excess,  which  Is  the 
case  of  the  modem  counterclaim,  and  the  right  to 
«et-off  In  that  case  Is  denied  upon  the  authority  of 
Wheeler  v.  Kaymond,  6  Cow.  S81,  •  Cow.  £Bfi,  In 
which  the  action  was  brought  by  the  assignor  for 
'benefit  of  his  assignee  and  the  set-off  of  a  claim 
against  the  assignee  was  not  permitted.  And  this 
•case  was  affirmed  by  a  divided  court  In  5  Wend.  34X. 

The  question  again  came  before  the  court  In 
Driggs  V.  Rockwell,  11  Wend.  604,  and  the  chan- 
4selIor  was  Inclined  to  follow  the  decision  of  John- 
eon  V.  Bridge  on  the  ground  of  utore  decisis,  but 
'Senator  Beardsley  went  to  the  full  extent  of  hold- 
•Ine  that  rhe  assignee  of  an  overdue  bill  of  ex- 
change takes  It  subject  to  set-offS  then  existing 
against  the  assignor.  The  majority  of  the  court 
-eoncurred  in  a  reversal,  but  it  is  Impossible  to  tell 
whether  the  concurrence  was  on  the  grounds 
•stated  by  Senator  Beardsley.  or  on  those  stated  by 
the  chancellor,  which  was  that  the  claim  sought  to 
•be  set  off  was  against  the  real  party  in  interest. 

But  the  overwhelming  weight  of  authority  up- 
holds the  right  of  set-off  and  the  only  diversity 
<ftf  opinion  Is  as  to  what  claims  may  be  used  in 
-set-off.  One  line  of  cases,  following  the  lead  of 
an  early  English  case,  hold  that  the  Indorsee 
-of  an  overdue  note  Is  not  liable  to  set-off 
'Of  counterclaims  arising  out  of  collateral  mat- 
ters. Burough  V.  Moss,  10  Bam.  ft  C.  568.  6  Mood, 
-ft  K.  X96:  Stein  v.  7gleslas,  1  Cromp.  M.  ft  R.  666; 
Oulda  v.  Harrison,  28  Bng.  L.  ft  Ik).  6S^  10  Bxch. 
6ra;  Re  Overend,  Gumey  ft  Co.  L.  R.  6  Bq.  344; 
Whitehead  v.  Walker,  10  Mees.  ft  W.  698.  11  L.  J. 
Exch.  168.  IX  L.  J.  Bxch.  88. 7  Jur.  880;  Robertson 
V.  Breedlove,  7  Port.  (Ala.)  641;  KUcrease  v.  White, 
^  Fla.  46;  Tinsley  v.  Beal,  2  Gki.  184:  Wilkinson  v. 
•Jeffers,  86  Ga.  158;  Elliott  v.  Deason,  64  Ga.  63; 
^Ii.RA. 


Shlpman  v.  Bobbins,  10  Iowa,  208:  Ryan  v.  Chew, 
18  Iowa,  689;  Way  v.  Lamb,  15  Iowa.  79;  Stannus  v, 
Stannus,  80  Iowa,  448;  Richards  v.  Dally,  34  Iowa* 
427;  Trafford  v.  Hall,  7  R.  I.  104. 82  Am.  Dec.  689; 
Walbridge  v.  Kibbee,  20  Yt.  648:  Armstrong  v. 
Noble,  66  Vt.  428;  Hughes  v.  Large,  2  Ph.  103;  Long 
V.  Khawn,  75  Pa.  128;  Robinson  v.  Lyraan.  10  Conn. 
80, 26  Am.  Dec.  KS:  Stedman  v.  Jillaon,  10  Conn.  65; 
Hanklns  v.  Shoup.  2  Ind.  842;  Guliett  v.  Hoy,  16 
Mo.  890;  Amotv.  Woodbum,85  Mo.  90;  Haeussler 
V.  Greene,  8  Mo.  A  pp.  451:  Grler  v.  Hlnman,  9  Mow 
App.  213:  Hyde  v.  Hazel,  48  Mo.  App.  668. 

The  rule  is  sometimes  stated  as  that  the  set-off  la 
available  if  it  arises  out  of  the  note  transaction. 
Bigelow  V.  Lawrence,  16  Conn.  207. 

The  other  line  of  cases  go  to  the  full  extent  of 
permitting  a  set-off  of  any  claim  hnld  against  tha 
assignor  at  the  time  of  the  assignment.  Voot  v. 
Ketohum,  16  Vt.  258, 40  Am.  Dec.  678:  Cain  v.  Spann« 
1  McMull.  L.  258;  Baker  v.  Klnsey,  41  Ohio  St.  406; 
Haywood  v.  McNalr,  14  N.  C.  281. 19  N.  C.  288;  Har- 
rington V.  Wilcox,  68  N.  C.  848;  Bank  of  Niagara  v. 
MoCracken,  18  Johns.  493;  Ford  v.  Stuart,  19  Johns. 
842:  0*Callaghan  v.  Sawyer,  6  Johns.  1 18;  Armstrong 
V.  Chad  wick,  127  Mass.  166;  MoKenna  v.  Kirkwood 
60  Mich.  544;  Winston  ▼.  Metcalf,  7  Ala.  887;  New- 
berry V.  Trowbridge,  13  Mich.  263;  Hurdle  v.  Ban- 
ner, 60  N.  C.  300;  Bond  v.  FiUpatrick,  4  Gray,  89; 
Barney  v.  Norton,  11  Me.  860;  Norton  v.  Foster,  IS 
Kan.  44;  Bank  of  Mobile  v.  Poelnitz,  61  Ala.  147. 

A  set-off  is  good  against  a  note  transferred  after 
maturity.   Robmson  v.  Perry,  78  Me.  168. 

A  note  Indorsed  In  pledge  after  maturity  is  sub- 
ject to  a  set'Off  of  the  debt  of  the  indorser  to  the 
maker  at  the  time  of  the  transfer.  Jenoess  v. 
Bean,  10  N.  H.  206, 84  Am.  Dec.  15?. 

The  assignee  of  a  sealed  note  after  it  is  due  takes 
it  subject  to  all  set-offs,  whether  they  arise  out  of 
the  transaction  or  not.  Carroll  v.  Malone.  28  Ala. 
62L 

A  transfer  of  notes  long  past  due  will  not  de- 
prive the  maker  of  any  defense  he  had  against  the 
payee.   Crawford  v.  Beal,  Dudley  (Ga.)  204. 

Under  the  Missouri  statutes  an  assignment  of  a 
note  after  maturity  Is  subject  to  set-offs.  Munday 
V.  Clements,  68  Mo.  677. 

Rut  that  case  was  overruled  In  Cutler  v.  Cook,  7T 
Mo.  8881 

Under  the  Illinois  statute  a  set-off  is  available  to 
maker  of  negotiable  paper  assigned  after-due, 
whether  it  arises  out  of  the  same  transaction  or  not. 
Bennett  v.  Thhrd  Nat.  Bank  of  Chicago, 8  Bkg.  "U 
J.  289;  Favorite  v.  Lord,  86  Ul.  142. 

Under  the  Minnesota  statute  commercial  paper 
assigned  after  maturity  Is  subject  to  set-offs.  La 
Due  V.  First  Nat.  Bank  of  Kasson,  81  Minn.  88. 

Under  the  provisions  of  the  Nebraska  code  a  nota 
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olrcunurtaiicet :  In  December,  1886,  Yann 
■old  and  conveyed  a  tract  of  land  near  Birm- 
ingham, Ala.,  to  Harriet  Moore,  in  considera- 
tiou  of  the  sum  cf  |4,000,  of  which  |l,883.d8 
was  paid  cash,  and  for  the  balance  Mrs.  Moore 
and  her  husband  executed  and  deliyered  their 
two  joint  Dotes  for  |1, 888.88  each,  both  dated 
December  27,  1886,.  payable,  respcctiyely,  at 
twelve  and  twenty -four  months  from  date, 
and  secured  by  a  mortgage  on  the  land.  The 
mortgage  recites  an  iDdebtedness  of  $2, 666, 
one  lialt  due  December  27,  1887,  and  the  other 
due  December  27,  1888,  and  was  duly  re- 
corded. On  the  Ist  day  of  June,  1887,  Vann 
transferred  the  first  of  said  notes  to  Marbury 
as  collateral  security  for  an  antecedent  debt 
owing  by  the  former  to  the  latter.  It  it 
claimed  bv  appellee  that  notice  of  this  trans- 
fer was  given  by  his   (Marbury 's)   attorney 


to  Mrs.  Moore  at  the  time  of  the  tranafer,  or 
shortly  thereafter,  by  a  letter  addressed  to  her 
at  Birmingham  or  Avondale  (the  witness  be- 
ing uncertain  which),  but  stating  that  the- 
envelope  had  his  name  printed  thereon,  and 
that  the  letter  was  never  returned  to  him. 
Afterwards,  to  wit,  October  24,  1887,  Mn.  ' 
Moore,  believing  she  would  not  be  able  to 
meet  the  notes,  and  before  either  of  them  had 
matured,  sold  the  property  to  the  Woo(ilawi¥ 
(^metery  Companv  for  $4,158.  Of  this  sum, 
$858  was  paid  to  her  in  cash  and  |8,800  ii» 
stock  of  said  companv.  One  thousand  dollars- 
of  the  Steele  she  retained,  and  the  remaining^ 
$2,800  of  stock  was,  contemporaneous!  v  witlk 
its  payment  to  her,  transferred  by  lier  to 
Yann.  Yann,  Mrs.  Moore,  Erswell,  and  Naslk 
were  present  at  the  conclusion  of  the  trade  ;. 
the  two  latter  being  respectively  president- 


•SBlgned  after  due  is  subject  to  all  set-offs  then  ez- 
istlDg.  Davis  v.  Neliffh,  7  Neb.  84;  Bdney  v.  Willis, 
»  Neb.  SO. 

Under  the  Mississippi  law,  an  indorsee  takes  sub- 
ject to  all  set-offs  acquired  before  notloe.  Brab- 
Eton  V.  Gibson,  60  U.  8. 9  How.  277, 18  L.  ed.  187. 

Under  the  Tennessee  Code,  a  note  Indorsed  after 
due  Is  subject  to  all  set-ofls.  Gatewood  v.  Denton, 
8  JSead,  880. 

In  an  action  on  a  negotiable  certificate  of  de- 
posit transferred  after  due,  tbe  maker  may  set  off 
any  cross-demands  which  existed  in  his  favor 
against  the  original  payee  at  the  time  of  tbe  trans- 
fer. Rapid  City  First  Nat.  Bank  v.  Security  Nat. 
Bank,  16  L.  a  A.  888. 84  Neb.  7L 

In  Peabody  v.  Peters,  6  Pick.  1«  although  the 
court  recognizes  the  doctrine  that  the  set  off 
against  an  assignee  cannot  be  allowed,  it  shows  a 
' disposition  to  make  the  defense  available  in  some 
form. 

In  Stockbridge  v.  Damon,  5  Pick.  228,  evidence  of 
tbe  set-off  was  allowed  under  the  general  issue. 

In  Sargent  v.  Soutbgate,  6  Pick.  812, 16  Am.  Dec. 
400,  Holland  v.  Makepeace  is  distinguished,  and  it 
is  held  fhat  an  Indorsee  after  maturity  of  a  prom- 
issory note  practically  stands  la  the  place  of  tbe 
payee,  and  that  a  claim  against  the  payee  existing 
at  the  time  of  the  assignment  may  be  used  as  a  set- 
off. 

That  case  was  followed  in  Braynard  v.  Fisher,  0 
Pick.  855. 

Tbe  maker  of  a  note  cannot  plead  set>off  against 
tbe  indorsee  after  maturity  of  claim  against  Indors- 
•r,  but  may,  under  the  general  issue,  give  evi- 
dence uf  any  defense  which  grew  out  of  the  note 
transaction,  or  agreement  In  relation  to  the  note, 
Haley  v.  Ck)ngdon,  66  Vt.  05, 19  Cent.  L.  J.  187. 

Paper  neootidbit  in  bank  or  payable  wtthoUl  de- 
falcation. 

Some  of  the  courts  which  were  not  at  first  dis- 
posed to  recognise  tbe  right  to  assign  promissory 
notes  free  from  liability  to  set-off  found  It  neces- 
sary  to  make  some  exceptions  and  it  was  held  thai 
if  the  paper  was  made  negotiable  in  bank  or  ex- 
pressly stated  that  it  was  payable  without  defalca- 
tion, it  might  be  assigned  free  from  sct-oflS. 

If  a  note  is  made  negotiable  at  a  bank,  and  the 
bank  becomes  the  purchaser,  no  set-offs  exist! nn 
•gainst  the  payee  will  be  allowed  against  the  bank. 
Bmanuel  v.  At  wood,  6  Port.  (Ala.)  884. 

And  the  same  lule  applies  in  favor  of  any  as- 
signee. 0*Hara  v.  Bank  at  Hawklnsvllle,  2  Ala. 
807;  Knapp  v,  Mc Bride,  7  Ala.  19. 

At  least  if  it  was  acquired  before  maturity,  and 
tbat.too.  although  it  was  not  negotiated  at  the  bank 
where  It  was  made  payable.  McDonald  v.  Husted. 
S  Ala.  207. 

1»  L.  R.  A. 


The  rule  Is  the  same  although  the  note  was  made- 
in  another  state.    Beal  v.  Waiowright,  6  Ala.  1S6. 

A  note  not  payable  In  bank  is  subject  to  set-off. 
Hoffman  v.  Zollinger,  88  Ind.  4jB1;  Herod  v.  Snyder^ 
48  Ind.  480. 

And  even  under  the  Virginia  law  which  generally^ 
permits  the  set-off,  if  a  note  is  made  negotiable  in 
bank  and  is  actually  discounted  by  such  bank,  no 
set-off  of  transactions  between  the  parties  toitcat^ 
be  allowed.  Mandeville  v.  Union  Bank  of  George- 
town, 18  U.  S.  9  Cranch,  0, 8  L.  ed.  688. 

The  statute  of  set-offs  is  not  applicable  to  note» 
payable  '^without  defalcation.**  Collins  v.  Waddle^ 
4  Mo.  462:  Maupin  v.  Smith,  7  Mo.  4(0. 

A  note  payable  at  a  bank,  without  defalcation  or- 
discount,  transferred  either  before  or  after  ma- 
turity. Is  not  subject  In  the  hands  of  the  lodorsee- 
to  any  set-off  which  the  maker  may  have  baA 
against  the  discounting  bank,  the  statute  of  New 
Jersey  expressly  providing  that  no  discount  ahaU 
be  allowed  when  tbe  note  expresses  that  the  money 
therein  mentioned  shall  be  paid  without  defalca- 
tion or  discount.   Tllloo  V.  Brltton,9  N.J.  L.  152. 

In  case  the  note  does  not  contain  the  word» 
'^without  defalcation  or  discount,"  It  Is  subject  Id 
the  hands  of  indorsees  to  set-offS  which  accrue 
prior  to  notice  of  Its  transfer,  whether  the  assign- 
ment was  before  or  after  maturity.  Youngs  v» 
Littie,15N.  J.L.1. 

A  note  payable  without  defalcation  or  discount 
is  not  subject  to  set-off  In  the  bands  of  an  assignee. 
Coryell  v.  Croxall.  5  N.  J.  L.  764. 

But  inserting  the  words  **wlthout  defaloatioD**' 
in  a  sealed  note  will  not  preclude  a  set-off.  Louden 
V.  Tiffany,  6  Watts  &  S.  860. 

And  It  has  been  held  that  although  a  note  Is  pay- 
able without  defalcation  if  the  assignee  takes  It 
with  notice  of  a  right  of  defalcation  arising  stDce- 
the  making  of  the  note,  and  of  strong  equities,  and 
the  insolvency  of  the  payee,  the  note  Is  subject  in 
his  hands  to  defalcation.  Llgbtj  v.  Brenner,  14 
Serg.  k  R.  bs7. 

What  neceeeary  to  defeat  right  of  ie(-o#. 

The  courts  which  refuse  to  recognise  a  right  ot 
set-off  against  an  assignee  are  not  agreed  upon  the- 
question  whether  the  aasignment  itself  Is suflBcient 
to  defeat  the  right  or  there  must  be  in  addition  no- 
tice of  the  assignment  or  some  equitable  ground 
for  refusing  the  set-off.  Perhaps  the  most  numer- 
ous class  of  cases  hold  in  some  form  that  matter* 
of  set-off  against  a  payee  acquired  after  assignment 
of  a  ooteaa^igned  after  maturity  are  not  available 
to  the  maker.  Murtaugh  v.  Oolllgan«  28  Hi.  App. 
438. 

Bquitles  arising  subsequently  to  transfer  of  note 
<vill  not  attach  to  it  in  the  hands  of  the  assignee^ 
Campbell  v.  Kusch,  9  Iowa,  842;  Woods  v.  Yloaca* 
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and  secfetary  of  said  Woodlawn  Cemetery 
Company.     Wben  the  money  and  atock  were 

Eaid,  Yann  agreed  to  go  at  once  to  the  court- 
ouae,  and  cancel  the  mortgage  on  the  rec- 
ords. He  also  stated  that  the  mortgage  and 
Dotea  were  at  his  office,  and  requested  Mrs. 
Moore  to  go  with  him  from  Ersweirs  oflSce 
to  his  oftioe,  where  he  would  deliver  the 
papers  to  her.  Mrs.  Moore  and  Nash  both 
went  with  Yann  to  his  office,  where  he  got 
the  mortgage  hnd  one  of  the  notes  (the  last 
note),  and  gave  them  up  to  Mrs.  Moore,  say- 
ing that  the  other  note  (the  one  in  con- 
troversy)  was  mislaid,  and  that  he  would  get 
it  for  her  in  a  day  or  two.  He  gave  Mrs. 
Moore  a  receipt  against  the  last- mentioned 
note,  in  which  receipt  it  is  recited  that  the 
note  was  then  in  the  hands  of  W.  C.  Ward ; 
but  it  does  not  appear  that  this  receipt  was 


shown  to  Nash,  or  that  he  knew  of  this  recital 
therein.  Yann  afterwards  made  various  ex- 
cuses for  not  delivering  up  the  note.  Mrs. 
Moore  denies  ever  having  received  notice  of 
the  transfer  of  the  note,  and  the  Woodlawn 
Cemetery  Company  also  denies  notice  that  ap- 
pellee held  the  note,  or  claimed  any  interest 
m  it,  and  also  of  all  facts  that  might  put  it 
on  inquiry.  Yann  did  not  in  fact  cancel  the 
mortgage  on  the  records  for  some  months  after 
the  payment.  He,  on  one  occasion,  told  Mrs. 
Moore  that  he  had  done  so,  but  she,  finding 
the  statement  to  be  false,  required  him  to  go 
to  the  records  with  her,  and  make  the  proper 
entry  of  satisfaction.  He  is  not  examined  by 
either  party  as  a  witness. 

The  question  argued  by  counsel  as  to 
whether  or  not  the  note  transferred  by  Yann 
to  Marbury  is  negotiable  is  not  a  material 


SB  La.  Ann.  716;  Whf ttaker  r.  Kuhn,  (8  Iowa,  815; 
MoAlplD  V.  WlDgard,  2  Rich.  L.  547;  Bullock  v. 
Dunbar.  17  Tex.  248;  Thatcher  v.  Mills,  14  Tex.  18, 
66  Am.  Dea  OS;  Ritchie  v.  Moore,  6  Muof.  888,  7 
Am.  Dec  088. 

But  in  Lawton  ▼.  BUtob,  88  Ga.  068,  the  court 
permitted  the  account  current  between  maker  and 
payee  for  tbe  jear  in  which  the  note  k)ecame  due 
to  be  introduced  in  set-off  asrainst  an  assignee  af- 
ter maturity  without  attempting  to  limit  the  aet- 
oir  to  what  accrued  prior  to  the  assignment. 

And  tbe  above  rule  is  enforced  although  the 
olaims  were  acquired  without  notice  of  the  trans- 
fer.   Davis  V.  MUler,  14  Gratt  9. 

Thus  an  indorsee  of  an  overdue  note  takes  it  sub- 
ject to  all  aet-ofls  existing  at  the  time  of  the  trans- 
fer, but  neither  maker  nor  prior  iodorsercan  avail 
himself  of  a  set-off  acquired  after  such  traDsfor, 
whether  he  had  notice  of  it  or  not.  Baxter  v.  Lit- 
tle, 0  Met.  7,  8B  Am.  Dec  707. 

The  bearer  of  a  note  payable  to  a  certain  person, 
or  bearer,  acquired  before  it  has  been  dishonored* 
takes  it  free  from  any  set-off  which  the  promisor 
may  afterwards  acquire  against  the  payee  Pettee 
T.  Prout,  8  Gray,  SOS,  68  Am.  Dec  778. 

In  liowell  V.  Lane,  88  Barb.  202,  a  promissory 
note  was  assigned  overdue,  and  a  short  time  after- 
ward the  m  iker  recovered  a  Judgment  on  a  note 
which  he  held  Mgainst  the  assignor.  In  a  suit  by 
the  assignee  it  was  held  that  the  claim  could  not  be 
used  as  a  set-off,  since  it  was  not  a  subsisting  de- 
mand at  the  Ume  the  action  on  the  assifined  note 
was  commenced,  and  the  Judgment  could  not  be 
•Pt  off  since  the  assignment  occurred  prior  to  Its 
aotiy. 

lu  other  Jurisdioeions  notice  of  the  assignment 
■eems  to  be  the  feature  given  most  prominence  In 
defeating  the  set-off. 

Under  the  Alabama  statute  aU  notes,  except 
such  as  are  payable  at  a  bank,  are  subject  to  set- 
offs which  exi«t  prior  to  notice  of  assignment., 
Bussell  V.  Bedding,  50  Ala.  448. 

lu  Stocking  V.  Toulmin,  8  Stew,  ft  P.  (Ala.)  W,  in 
which  an  attempt  was  made  to  set  off  claims 
against  ao  intermediate  assignor  of  a  note, the  court 
Mid:  **No  doubt  exists  under  our  statute  as  to  the 
right  of  the  defendant  to  set  off  any  proper  de 
mand  which  he  may  hold  against  the  payf>e  at  any 
time  previous  to  ootioe  of  the  assiarnrnpot  by  him. 
But  the  sist-off  against  the  mtermediate  holder  was 


The  maker  can  purchase  a  set-off  at  any  time  be- 
fore notice  of  the  assignment,  even  although  he 
knows  tbe  payee  Is  dead.  King  v.  Oonn,  26  Ind.  425. 

Under  the  Iowa  statute,  an  assignee  of  an  over- 
due note  takes  subject  to  any  set- off  procured  be- 
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fore  notice  of  assignment.    Downing  v.  Gibson,  58 
Iowa,  617. 

By  statute  in  Indiana,  a  set-off  against  the  payee 
acquired  before  notice  of  the  assignment  is  avail- 
able against  the  assignee  of  a  note.  Sefton  v.  Har- 
gett,118Ind.503. 

Under  the  Mississippi  statute  a  promissory  note 
IS  subject  to  all  set-offs  which  existed  prior  to  no- 
tice of  the  asfliB-oment.  Northern  Bank  v.  Kyle,  7 
How.  (Miss.)  880. 

In  Abshire  v.  Corey,  118  Ind.  484.  it  is  held  that  de- 
fenses existing  before  notice  of  assignment  are 
available  as  against  a  note  not  negotiable  by  tbe 
law-merchant,  and  ttiat  a  note  not  payable  in  l;ank 
is  not  governed  by  the  law-merchant,  and  they 
therefore  allowed  the  set-off  in  that  case,  although 
the  note  was  assigned  k>ef ore  maturity.  But  there 
is  nothing  in  tbe  case  to  show  that  the  assignment 
was  by  a  regular  indorsemenL 

So  on  the  other  hand  there  can  be  no  set-off 
against  the  assignee  of  a  note  of  a  claim  purchased 
after  notice  of  the  assign  meuL  Lewis  v.  Faber,  05 
Ala.  400;  Small  v.  Browder.  11  B.  Men.  212;  Good- 
rich V.  Stanley,  28  Conn.  79;  Wood  v.  Brush,  72  Cai. 
224. 

in  Brashear  v.  West.  82  U.  8. 7  Pet  606, 8  L.  ed. 
SOU  notes  were  assigned  soon  after  their  date  as  coi- 
h&teral  security  for  a  debt  of  the  payee;  subse- 
quently the  payee  made  a  general  assignment  for 
creditors  and  judgments  were  obtained  in  the 
name  of  the  payee  on  the  notes  for  the  benefit  of 
the  assignee.  After  the  Judgments  were  obtained 
a  bill  was  filed  to  have  set  off  against  them 
amounts  which  the  maker  had  been  compelled  to 
pay  as  special  bail  for  the  payee,  and  tbe  court  held 
that  since  the  maker  became  special  buil  after  no- 
tice of  the  assignment,  he  was  not  entitled  to  a  set- 
off. 

in  some  cases  the  fact  of  bankruptcy  seems  to  be 
given  prominence. 

An  overdue  note  taken  after  the  issuance  of  a 
commission  of  bankruptcy  against  the  maker  is 
subject  to  all  set-olTS  that  the  maker*s  assignees  may 
bold  against  it.    Humphries  v.  Blight,  4  U.  8. 4  Dall.  f 
:i70, 1  L.  ed.  870. 

Negotiable  paper  assigned  after  a  commission  in 
bankruptcy  has  issued  against  the  makfsr  Is  sub- 
ject to  offsets  in  the  hands  of  the  assignee.  Hum- 
phreys V.  Bilgbt,  1  Wash.  C.  a  44. 

And  under  the  Vermont  laws  It  seems  to  be  nec- 
essary that  the  maker  must  notify  the  payee  of 
notes  purchased  against  him  before  the  assiortiment 
CO  render  them  available  as  set-oflik  Parker  ▼. 
KendaU  8yt.640. 

And  this  rule  was  recognised  in  a  case  arising  In 
New  Hampshire.    Bliss  v.  Houghton,  18  N.  H.  126. 
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one,  for  seyeral  reasoDS.  In  the  first  place, 
it  was  transferred  to  Marbury  as  collateral 
isecurity  for  an  antecedent  debt  Yann  owed 
him.  The  doctrine  in  this  state  is  that  the 
holder  of  negotiable  paper  as  collateral  se- 
curity for  a  pre-existing  debt  is  not  a  bona 
fide  holder  for  value,  nor  entitled  to  protec- 
tion against  equities  and  defenses  existing 
between  prior  parties,  of  which  he  had  no 
notice ;  but  that  such  paper  is  open  in  the 
hands  of  such  holder  to  all  the  defenses  which 
could  have  been  made  against  it  while  in  the 
hands  of  the  original  owner.  First  Nat.  Bank 
<>/  Decatur  y.  Johruon,  97  Ala.  655.  In  the 
next  place,  it  nowhere  appears  from  the  rec- 
ord that  the  note  was  indorsed  by  Yann  to 
Marbury,  so  as  to  carry  the  legal  title.  Even 
negotiable  paper  assigned  before  maturity, 
unless  payable  to  bearer  or  indorsed,  will  be 


subject  in  the  bands  of  the  assignee,  nntil  the 
debtor  is  notified  of  the  assignment,  tc  the 
same  equities  as  would  have  affected  the 
party  from  whom  it  was  received.  The  rule,, 
in  such  cases,  applicable  to  both  non- 
negotiable  and  negotiable  paper,  has  been 
well  stated  as  follows:  "When  the  written 
evidence  of  indebtedness  is  non-negotiable  or 
overdue,  indorsement  will  not  obviate  the 
necessity  of  notice;  but,  when  negotiable 
paper  requiring  indorsement  is  assigned  by 
delivery,  notice  has  been  held  necessary  to 
perfect  the  assignment. "  Wade,  Notice,  §  442. 
It  is  true  the  testimony  tends  to  show  that  the 
transfer  of  the  note  as  collateral  was  in  con- 
sideration of  indulgence  granted  by  Marburr 
to  Yann  on  the  debt  for  the  security  of  which 
the  note  was  so  transferred ;  but  the  testimony 
does  not  show  such  a  clear,  definite,  and  cer- 


Pa/pernot  necpotiobte. 

There  is  a  set-off  against  the  assignee  of  a  non^ 
negotiable  note  of  a  daim  against  the  payee  ao- 
<iuired  before  notice  of  the  assignment.  Moore  v« 
Jervls,  2  CoWy.  Gh.  Gas.  00. 

Notes  without  words  of  negotiability,  although 
held  by  a  bona  fide  purohaser,  are  subject  to  tbe 
sets-offs  existing  between  tbe  assignor  and  the  as- 
signee at  the  time  of  the  assignment.  Hamilton  v. 
Chrangers  L.  ft  H.  Ins.  Co.  66  Ga.  760. 

If  the  note  is  not  payable  to  order,  the  assignor 
takes  it  subject  to  equities  existing  at  the  time  of 
the  notice  of  transfer.  Sanborn  v.  little,  8  N.  H. 
^580. 

Paper  irregularly  trantf  erred, 

TANir  V.  Mabbubt  holds  that  if  the  paper  has 
been  Irregularly  assigned  it  is  not  free  from  equi- 
ties. The  weight  of  authority  seems  to  be  with 
that  case. 

In  Hedges  v.  Sealy,  9  Barb.  214,  in  which  the  de- 
fense was  not  set-off,  it  is  said  that  a  note  payable 
tolorder,  which  is  assigned  without  indorsement. 
Is  subject  in  the  hands  of  the  assignee  to  every 
•equitable  defense  which  the  maker  would  have 
against  tbe  payee. 

Negotiable  paper  assigned  without  Indorsement 
is  subject  to  all  equities  in  the  hands  of  tbe  as> 
•flignee,  whether  they  arise  oat  of  tbe  note  transac- 
tion or  not.   Simpson  v.  Hall,  47  Conn.  417. 

An  irregular  assignment  of  a  note  will  not  out 
>off  set-ofliB.    Peck  v.  Bllgh,  37  111.  817. 

But  it  has  been  held  that  transfer  by  assignment 
of  a  negotiable  note  for  value  and  without  notice 
before  maturity  bars  offsets  equaUy  with  indorse- 
ment.   Hall  V.  Toby,  110  Pa.  818. 

And  that  the  bona  tide  holder  of  commercial 
paper  transferred  by  delivery  only  is  protected 
from  all  set-offs  which  arise  subsequently  to  such 
delivery.    Beard  v.  Dedolph,  29  Wis.  186. 

In  Proctor  v.  Cole,  104  Ind.  373,  it  was  attempted 
to  uphold  tbe  set-off  against  the  assignee  of  notes 
•on  the  ground  that  the  assignment  was  without  in 
-dorsement  until  after  notice  of  tbe  procurement 
of  the  set-off,  but  it  appeared  that  the  set-oO 
-claimed  by  the  maker  was  not  procured  for  value, 
and  consequently  that  the  equity  of  the  assignee 
was  superior,  and  therefore  the  set-off  was  not  al- 
lowed. 

That  the  indorsement  of  the  note  was  not  made  at 
-the  time  of  its  transfer  will  not  let  in  subeequentlj 
acquired  set-offS,  if  the  maker  was  present  at  th( 
( ime  of  the  transfer  of  the  note.  Flint  v.  Flint,  i 
Allen,  84, 88  Am.  Dec.  616. 

An  Indorsement  after  maturity  upon  a  notr 
transferred  for  value  before  maturity  will  relati 
ii.tck  to  the  time  of  tbe  transfer,  90  as  to  give  the 
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transferee  all  the  rights  of  an  indorsee  before 
turity.   Banger  V.  Gary,  1  Met  869. 

FraudUUnt  trantfere  or  transfers  lotthout  ooius. 

In  Bone  v.  Tharp,  68  Iowa,  228,  the  court  states 
that  the  old  rule  that  the  only  equities  between  the 
original  parties  to  a  note  which  can  be  pleaded 
against  an  assignee  must  Inhere  in  or  grow  out  of 
the  note  itself,  has  been  materially  changed  by 
statute,  and  that  the  note  is  subject  to  equities  if 
not  taken  In  good  faith  and  for  a  valuable  consid- 
eration. 

A  fraudulently  transferred  note  is  subject  to  set- 
off. Kelghtley  v.  Walla,  27  Ind.  884;  Hillhouse  ▼• 
Adams,  67  Conn.  162. 

If  a  note  is  fraudulently  transferred  for  the  pur- 
pose of  defeating  tbe  set-off,  the  set-off  will  be  al- 
lowed against  the  assignee.  Savage  v.  Davis.  T 
Wend.  228;  Martlndale  v.  Hudson,  26  Mo.  425;  Baker 
V.  Brown,  10  Mo.  886. 

A  claim  procured  for  a  nooHnal  consideration  Is 
not  a  good  set-off  against  an  equitable  assignee  of 
a  promissory  note.   Proctor  v.  Cole,  116  Ind.  15. 

The  transfer  must  be  bona  fide  and  for  a  valuable 
consideration  to  prevent  the  set-off.  McDuflle  v. 
Dame,  U  N.  H.  214;  Odiome  v.  Woodman,  88  K.  EL 
644. 

Unless  tbe  indorsement  of  an  overdue  note  is  for 
value  it  is  subject  to  set-olL  Cross  v.  Brown,  61 H. 
H.486. 

If  a  note  not  due  fs  assigned  for  a  past  oonsldera- 
tlon  It  is  subject  to  equities.  Fumiss  v.  GUohrist.  1 
Sandf .  68. 

Ooni^moent  IfaZrfUty  and  fllofmsnoC  oim«(t 

A  claim  merely  contracted  for  but  not  delivered 
at  the  time  of  the  assignment  is  not  a  set-off  against 
the  assignee  of  a  note.  Weader  v.  First  Nat.  Bank 
of  Crawf ordsville,  126  Ind.  118. 

A  note  assljined  after  due  bj  a  solvent  aeslguor 
Is  not  subject  to  set-off  of  the  amount  the  maker 
was  compelled  to  pay  as  surety  for  tbe  payee, 
which  was  only  a  contingent  liability  at  the  tima 
of  the  assignment.   FoUett  v.  Buyer,  4  Ohio  St.  686i. 

But  it  has  been  held  that  equity  may  relieve  a 
surety  on  a  bond  who  has  given  a  note  to  his  prin- 
cipal which  has  been  assigned  so  as  to  enable  him 
ro  set  off  his  contingent  liability  on  the  bond, 
which  has  become  fixed  stooe  the  assignment  of 
he  note  and  recovery  of  Judgment  thereon.  Wood 
V.Steele,  66  Ala.  486. 

In  some  of  the  cases  an  attempt  has  been  made 
o  seize  upon  equities  to  Justify  a  set-off  which 
•ould  not  be  allowed  under  the  ordinary  rules  of 
aw. 

Tbe  insolvency  of  tbe  assignor  of.  a  note  at  th* 
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4ain  agreement,  either  as  to  the  terms  or  time 
-of  the  for  ben  ranee,  as  to  constitute  an  inde- 
pendent consideration  for  the  transfer  which 
woald  give  the  transferee  the  rights  of  a  bona 
Ude  holder  for  value  without  notice.  Whether 
-or  not,  therefore,  the  note  in  controversy  was 
or  was  not  negotiable  paper,  the  whole  ques- 
tion is  one  of  notice. 

Did  Mrs.  Moore,  before  or  at  the  time  of 
making  payment  of  the  note  to  Vann,  have 
jiotice  of  the  transfer  of  the  note  to  Mt.rbury  ? 
And  did  the  Woodlawn  Cemetery  Company, 
«t  the  time  or  before  making  payment  of  the 
purchase  money  to  Mrs.  Moore  and  to  Vann, 
have  notice  of  such  transfer,  or  of  any  fact 
sufficient  to  put  it  on  inquiry?  In  the  ab- 
4wnce  of  notice  to  Mrs.  Moore  of  the  transfer 
of  the  note  to  Marbury,  the  payment  made  by 
her  to  Vann  would  be  a  complete  protection 
4o  her  against  this  suit,  notwithstanding  the 
jiote  was  not  produced  and  delivered  up  at  the 


time  of  such  payment.  In  ffari  v.  Freeman, 
4d  Ala.  568,  we  said:  "The  maker  o^  a 
promissory  note,  not  negotiable,  mav  pay  the 
same  to  the  payee  after  its  maturity,  even 
though  the  note  be  not  produced  and  delivered 
up  at  the  time  of  payment,  provided  the 
maker  has  had  no  notice  of  the  indorsement 
or  transfer  of  the  note  to  a  thini  person ;  and 
such  payment  would  be  a  valid  and  com- 
petent defense  against  the  note,  should  it 
afterward  appear,  and  suit  be  brought  thereon 
against  the  maker  by  another  holder. "  It  was 
further  held  in  that  case  tliat  the  burden  of 
proof  rests  upon  the  plaintiff  in  the  action, 
the  defendant  having  proved  the  payment,  to 
show  that  the  defendant  had  notice  of  the 
transfer  or  indorsement  before  the  payment 
was  jnade.  We  cannot  perceive  that  the  fact 
that  payment  of  the  note  in  controversy  was 
made  before  maturity  takes  the  case  without 
the  influence  of  the  decision  in  Hart  y.  Free- 


time  of  the  assignment  is  an  equitable  ground  for 
aetting  off  airainst  it  notes  against  him  held  by  the 
maker  at  tlie  time  of  tbe  assignment.  Oolyer  v. 
•Craig,  11  B.  Mon.  78. 

8o  in  Wrar  v.  Fumtas,  27  Ala.  471,  It  seems  to  be 
intimated  that  if  the  payee  is  insolvent  at  the  time 
<»f  notice  of  the  transfer  of  the  note,  such  insolv- 
ency raises  a  suflloient  equity  to  permit  tbe  set-off 
sUthoogh  tlie  set-off  did  not  arise  out  of  the  note 
tnuiaaction. 

Amtanment  wQl  not  defeat  perfected  right, 

Tlie  right  of  set-off  perfected  to  note  before  as- 
signment oontiDues  as  against  the  indorsee.  Snow 
▼.  Oonant,  8  Vt.  80L 

If  the  note  becomes  charged  with  an  equity  of 
«et-off  in  the  bands  ot  tbe  assignee,  any  subsequent 
assignment  will  not  defeat  the  right.  Martin  v. 
Siohardson,  68  N.  C.  2S& 

Claims  not  In  the  eameriiflU, 

A  note  payable  to  two  Jointly  is  not  subject,  in 
'Che  hands  of  an  assignee,  to  a  claim  agalust  one  of 
the  puyeea.    Walker  v.  HalJ,  66  Miss.  MXX 

In  Peyton  v.  Planters  Oompress  Ck>.,  68  Miss.  410, 
In  which  it  was  sought  to  set  off  against  an  assigned 
-vote  a  judgment  recovered  on  a  claim  against  the 
assignor  and  a  third  person,  which  arose  prior  to 
She  nottoe  of  the  assignment,  the  set-off  was  re- 
flisted  on  the  ground  of  want  of  mutuality  in  the 
demands;  but  the  oourt  allowed  the  set-off  with- 
out discussing  the  question  of  how  far  a  promissory 
note  is  subject  to  setpOff  in  the  hands  of  an  asslflrnee, 
although  ic  is  stated  that  the  promissory  note  was 
assijnied.  and  it  does  not  appear  whether  it  was  in- 
4loi8ed  or  not» 

EjFeet  cf  aoreementM, 

An  indorsee  of  a  note  takes  subject  to  an  agree- 
inent  between  the  original  pardea  as  to  set-off. 
'Chirj  V.  James,  7  Ala.  640. 

One  taking  a  note  past  due  may  be  compelled  to 
aet  off  upon  it  a  joint  debt  of  the  payee  and  another. 
If  the  parties  had  agreed  to  such  set-off  prior  to 
the  transfer.  McDonald  v.  Mackenzie  (Or.)  May 
24,1887. 

Bat  an  agreement  between  maker  and  payee  to 

aet  off  a  claim  against  the  note  is  not  sufflclent  to 

Attach  the  right  of  set-off  to  it  in  the  hands  of  an 

assignee  before  maturity.   Gripps  v.  Da  vis,  12  Mees. 

-*W.  IW. 

M!feeit  cf  new  note. 

If  an  Indorsed  note  is  taken  up  and  a  new  one 
-In  ceaewal  given  to  the  indorsee,  set-offs  against 
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the  payee  do  not  attach  to  the  new  note.   Dodge  v* 
Oclcerhausen,  SL  N.  Y.  8.  R.  196. 

Damages  for  breach  by  the  payees  of  a  note  of  an 
agreement  to  apply  tbe  proceeds  of  a  consignment 
of  wheat  to  Its  payment  cannot  be  set  off  by  the 
makers  against  a  new  note  on  different  considera- 
tion in  the  handa  of  an  assignee,  although  it  was 
assigned  after  maturity.  Titus  v.  Himrod,  8B  Barb. 
SSL 

Effect  of  aeetgnment  yfUhovl  reeouree. 

That  the  assign  ment'of  a  note  Is  without  recourse 
is  not  sufficient  to  make  it  subject  to  set-off  in  the 
hands  of  the  assignee.  Blsbing  v.  Qraham,  14 
Fa.  14. 

Counter  eet-off. 

The  set-off  is  not  available  against  tbe  assignee  of 
a  note  If  demnndsstili  exist  in  the  bands  of  the  as- 
signor sufficient  to  exhaust  the  set-off.  OoUins  v. 
AUen,  12  Wend.  366, 27  Am.  Dec.  IdOi 

Tbe  maker  of  an  overdue  note  cannot  set  off 
claims  against  the  assignor.  If  the  remaining  claim 
of  the  assignor  is  sufficient  to  cancel  the  set-off 
claimed.    Wharton  v.  Hop k ins,  88  N.  C.  60&. 

Attempt  to  compel  eet-off  by  etalutc 

An  attempt  to  make  a  note  given  to  a  bank  pay- 
able in  the  bills  of  the  bank,  even  in  the  hands  of 
its  assignee.  Is  invalid,  so  far  as  It  relates  to  past 
contracts,  as  impairing  the  obligation  of  contracts. 
Dundas  v.  Bowler,  8  McLean,  807. 

Special  eontracte,^ 

If,  for  a  valuable  consideration,  one  person  un- 
dertakes to  pay  the  debts  of  another,  including 
existing  promissory  notes,  the  promise  inures  to 
the  benefit  of  existing  creditors;  and  if  an  assignee 
of  such  a  creditor,  who  holds  an  unmatured  prom- 
issory note,  seeks  to  avail  himself  of  the  undertak- 
ing, he  must  allow  set-offs  which  the  obligor  had 
against  his  assignor.  Barlow. v. Myers,  64  N.  Y. 
41, 21  Am.  Bep.  582. 

In  a  cai<e  where  a  firm,  sued  for  infringement  of 
patent,  dissolved  by  mutual  consent,  and  one  of 
the  partners  purchased  tbe  other's  interest,  giving 
his  notes  therefor,  under  the  agreement  tliat  tbe 
retiring  partner  should  bear  his  share  of  the  ex- 
penses and  recovery  in  the  suit,  and  after  tbe  notes 
matured  and  an  action  was  brought  on  tbem  they 
were  assigned  to  a  l)ank,  the  court  permitted  the 
oontinuing  partner  to  set  off  tbe  amounts  which  he 
had  paid  to  settle  the  infringement  suit  and  bis 
costs  incurred  therein,  against  the  notes  In  the 
hands  of  the  bank.  LittleAeld  v.  Albany  County 
Bank,97N.T.68L  H.P.F. 
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man,  iupra  The  testimony  in  the  record 
thowt  that  both  Mrs.  Moore,  the  maker  of  the 
note,  and  the  Woodlawn  Cemetery  Company, 
deny  all  notice  of  the  transfer  of  the  note  bv 
Yann  to  Marbary.  On  the  other  hand,  W. 
0.  Ward,  attorney  for  Marbiiry,  testities  tliat 
he  notified  Mrs.  Moore  of  the  transfer  of  the 
note  to  Marbury  at  the  time,  or  shortly  after, 
it  was  made,  by  addressing  her  and  her  hus- 
band a  letter  through  the  postofflce  at  Birm- 
ingham or  Avondale  (the  latter  according  to 
the  best  of  his  recollection),  and  that  the 
letter  was  never  returned  to  him,  although 
the  envelope  in  which  it  was  inclosed  had  his 
name  and  address  thereon.  If  we  may  take 
Judicial  cognizance  of  the  postal  regulation 
or  custom  to  return  undelivered  letters  to 
sender,  when  there  is  a  printed  or  written 
request  to  that  effect,  ana  the  address  of  the 
sender  on  the  envelope,  we  cannot  consider 
this  testimony  as  satisfactorv  or  conclusive 
on  the  question  of  notice  of  the  transfer  of 
the  note,  in  the  face  of  Mrs.  Moore's  positive 
denial  of  notice,  and  the  further  fact  that  the 
burden  of  proof  rests  upon  the  complainant 
to  establish  notice.  In  the  first  place,  the 
witness  does  not  state  that  the  postage  was 

f»repaid  on  his  letter.  In  the  second  place, 
t  appears  from  Mrs.  Moore's  testimony  that 
she,  at  the  time  the  letter  was  sent,  received 
her  letters  from  the  Birmingham  postofflce, 
instead  of  at  Avondale,  where  she  resided. 
In  the  third  place,  if  it  had  been  stated  by 
Mr.  Ward  that  his  letter  was  sent  postage 
prepaid,  and  to  the  proper  ofllce,  it  would 
simply  have  made  out  a  prima  facie  case  of 
notice,  which  is  overcome  by  the  positive  and 
unequivocal  denial  of  Mrs.  Moore  that  she 
ever  had  not i  ce  of  such  transfer.  We  d  i  sco ver 
nothing  in  the  testimony  which  disentitles 
her  to  full  credit  as  a  witness,  and  in  accept- 
ing her  denial  of  having  received  notice  we 
do  not  in  any  wise  discredit  the  testimony  of 
Mr.  Ward.  The  testimony  of  the  two  can  be 
reconciled  upon  the  theory  that  Mr.  Ward's 
letter  went  to  the  postofflce  at  Avondale, 
where  Mrs.  Moore  was  not  accustomed  to  re- 
ceive her  letters;  or  that  the  letter  waa  not 
prepaid,  or  was  lost  in  the  Birmingham  post- 
offlce, or  delivered  to  some  person  who  failed 
to  hand  it  to  her.  Appellee  further  insists, 
however,  that  both  Mrs.  Moore  and  Uie  Wood- 
lawn  Cemetery  Company  were  either  notified 
of  the  transfer  of  the  note  or  acquired  knowl- 
edge of  facts  sufficient  to  put  them  on  inquiry 
at  the  time  the  payment  by  Mrs.  Moore  was 
made,  and  the  purchase  by  the  Woodlawn 
Cemetery  was  concluded ;  that  the  receipt 
itself,  given  by  Yann  to  Mrs.  Moore  on  that 
occasion,  recited  that  the  note  in  controversy 
was  then  in  the  hands  of  W.  C.  Ward.  A 
careful  review  of  the  testimony  fails  to  sat- 
isfy us  that  this  contention  is  supported  by 
the  proof.  On  the  contrary,  Mrs.  Moore 
swears :  **  Yann  did  not  say  my  note  was  out 
when  he  made  the  trade,  but  said  so  when 
he  delivered  my  paper.  When  I  delivered 
the  deed  to  Erswell,  Yann  did  not  tell  me 
that  the  note  was  out.  The  note  was  handed 
me  in  Yann's  office.  I  never  heard  him  say 
anything  in  presence  of  Erswell  about  the 
note  being  out,  and  nothing  in  that  of  Nash, 
except  in  his  office.  *    Nash,  in  his  testimony, 
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shows  that  the  money  and  stock  were  paid  to 
Mrs.  Moore,  and  the  deed  delivered  by  her  to 
Erswell  in  his  office,  before  Mrs.  Moore, 
Nash,  and  Yann  went  to  the  latter's  office; 
and  we  think  it  appears  tliis  was  all  done  on 
the  faith  of  Yann's  statement  that  the  notes 
and  mortgage  were  in  his  office.  Nash  says : 
**Mr.  Erswell,  Mr.  Yann,  Mrs.  Moore,  an(i 
myself  were  the  parties  present  at  Mr.  Ers- 
well's  office  when  the  payment  was  made. 
The  notes  and  mortgage  were  at  Mr.  Yann's- 
offlce,  so  he  said  at  the  time.  I  went  up  to  Mr. 
Yann's  office  with  Mrs.  Moore,  when  she  re- 
ceived one  note  and  the  mortgage,  I  think. 
She  also  received  a  receipt  for  the  other  note, 
which  he  said  was  then  misplaced,  but  be^ 
would  surrender  it  in  a  day  or  so.  Later  on  h» 
made  various  statements  as  to  the  note,  *  etc. 
And  again,  on  cross-examination,  he  says: 
**  I  was  present  when  Mrs.  Moore  executed  the 
deed  to  the  W.  C.  Co«  Mrs.  Moore  was  paid 
$858  cash,  and  $3,800  in  stock,  and  she  paid 
Yann  $Sl,800  stock.  The  W.  C.  Co.  paid 
him  nothino:.  After  the  stock  had  been  trans- 
ferred to  Yann  by  Mrs.  Moore  she  demanded 
the  notes  from  Yann,  and  she  went  up  to 
Yann's  office  to  get  them ;  but  she  only  re- 
ceived one,  and  a  receipt  for  the  other.  He 
said  that  note  was  then  misplaced,  and  prom- 
ised to  deliver  it  to  her  in  a  day  or  so.  Am 
quite  sure  he  did  not  say  it  was  in  Ward 'a 
hands  or  any  other  person's  hands  at  that 
time."  Erswell  is  also  examined,  and  cor- 
rolK)rates  Nash  as  to  the  conclusion  of  the 
trade  at  Erswell's  office,  and  the  statement 
then  made  by  Yann  that  the  notes  were  at  hia 
office,  and  the  fact  that  Yann,  Mrs.  Moore, 
and  Nash  left  Erswell's  office  to  go  to  Yann 'a 
office.  We  cannot  discover  from  the  testi- 
mony that  Nash  read  the  receipt  given  by 
Yann  to  Mrs.  Moore  for  the  note  in  contro- 
versy, or  that  Nash  there  learned  any  fact 
which  would  have  put  him  on  inquiry,  unles» 
it  was  the  one  fact  that  the  note  here  in  suit 
was  not  actual  Iv  produced  and  surrendered. 
So  far  as  the  Woodlawn  Cemetery  Company 
is  concerned,  it  not  appearing  that  the  receipt 
showing  that  the  note  was  then  in  Ward'e 
hands  was  shown  to  Nash,  we  think  the  state- 
ments made  bv  Yann,  in  the  hearing  of  Nash, 
both  at  that  time  and  at  Erswell's  office,  that 
the  note  was  mislaid,  and  would  be  surren- 
dered in  a  day  or  two,  disarmed  all  suspicion^ 
on  Nash's  part  that  the  note  bad  been  trans- 
ferred. Indeed  if  inquiry  had  been  excited, 
of  whom  would  he  have  made  it?  He  could 
not  have  gone  out  into  the  community  gen- 
erally to  make  such  inquiry.  He  oouut  have- 
gone  to  no  one  except  to  the  mortfagor  and 
mortgagee  and  it  is  apparent  from  this  record 
that  inquiry  of  either  of  them  would  have 
been  una  vail  ing,  in  the  light  of  the  testimony 
in  this  record.  And,  so  far  as  Mrs.  Moore  la 
concerned,  it  may  be  said  that  the  statements 
of  Yann  to  her,  before  and  accompanying  the 
delivery  of  the  receipt  for  the  note,  miffht 
justly  be  said  to  have  disarmed  any  suspicioiv 
which,  without  such  statements,  the  recital 
in  the  receipt  that  the  note  was  in  Ward'a 
hands  ought  to  have  excited  in  her  mind. 
Broum  ▼.  Blydenhurgh,  7  N.  Y.  14:^146,  57 
Am.  Dec.  60tf.  It  is  to  be  observed  this  re* 
ceipt  does  not  recite  that  the  note  had  beei> 
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tnosferred  to  Ward,  but  that  it  was  in  his 
haads.  If  this  recital  stood  alone,  it  maj  be 
it  was  sufficient  to  put  Mrs.  Moore  on  in- 
<iuirj,  and  that  she  would  be  cfaarireable  with 
notice  of  all  facta  inquiry  from  Ward  would 
liave elicited ;  but,  in  connection  with  Vann's 
statements  at  the  time  of  the  payment,  and 
al(M)  accompanying  the  delivery  of  the  re- 
ceipt, the  most  natural  inference  Mrs.  Moore 
<cou]d  have  drawn  from  such  recital  in  there- 
•oeipt  would  have  been  that  the  note  was  in 
Wud*s  hands,  not  as  transferee,  but  as  agent 
for  Yann ;  and  that  it  had  been  mislaid.  We 
see  no  escape  from  the  conclusion  that  Yann's 
declarations  and  conduct  were  intended,  and 
nstarally  had  tho  effect  to  quiet  suspicion, 
and  prevent  inquiry  by  Mrs.  Moore  and  the 
officers  of  the  Wood  lawn  Cemetery  Company, 
and  sufficiently  excused  their  failure  to  de- 
mand the  production  and  snrreoder  of  the 
note.  Broim  y.  BtydenburgK,  iupra:  1  Jones, 
Hortg.  g  791;  Van  Keuren  y.  Ctn-kita^  6 
Tbomp.  A  C.  855. 

The  question  with  which  we  have  mainly 
to  deal  in  this  case  is  not  whether  the  mort- 
xftge  can  be  enforced  as  to  this  note  against 
Mr.  and  Mrs.  Moore,  or  whether  they  are 
liable  personally  to  Marbury  on  the  note,  but 
whether  the  note  is  enforceable  in  this  suit 
as  a  lien  on  the  land  as  against  tho  Wood- 
lawn  Cemetery  Company,  the  purchaser  of 
the  land.  Its  attorney  examined  the  title, 
and  found  no  incumbrance  except  the  mort- 
gage from  Mrs.  Moore  and  her  husband  to 
Vaon,  securing  the  two  notes.  So  far  as 
the  record  showed,  therefore,  Yann  was  the 
proper  party  to  whom  payment  of  the. mort- 
gage debt  should  be  made,  and  who  had  the 
right  to  cancel  the  mortgage.  In  Ogle  v. 
Turpin,  102  111.  148,  itis'said:  ''There  is 
no  presumption  of  law  that  the  payee  of  notes 
secured  by  mortgage  has  transferred  the  notes 
heion  purchasing  the  equity  of  redemption 
from  the  mortgagor,  and  a  person  taking  a 
mortgage  from  the  payee  will  not  be  held 
chargeable  with  notice  that  the  notes  secured 
in  the  first  mortgage,  although  not  due,  have 
been  assigned,  butne  may  rely  upon  the  rec- 
ord as  showing  title  in  his  mortgagor. "  This 
we  think  to  be  the  correct  rule,  except  where 
the  mortgage  shows  upon  its  face  the  nego- 
tiable clmracter  of  the  notes  it  secures,  in 
which  event  it  might  be  incumbent  on  a  sub- 
wqnent  purchaser  to  inquire  as  to  whether 
the  notes  have  been  assiirned.  Kiohane  v. 
Smith,  97  111.  166 ;  1  Jones,  Mortg.  §  814. 
The  mortgage  before  us  does  not  describe  the 
notes,  or  otherwise  indicate  their  character. 
In  the  absence  of  proof  of  notice  to  the  Wood- 
lawn  Cemetery  Company  of  the  transfer  of  the 
note  to  Marbury,  or  of  facts  sufficient  to  put 
it  on  inquiry,  the  principles  which  govern 
^  respective  rights  of  Marbury  and  said 
company  in  this  controversy  may  be  briefly 
stated  as  follows:  By  the  transfer  of  the 
note  from  Yann  to  Marbury  under  the  cir- 
cnmstancea  above  shown,  the  latter  acquired 
sn  interest  in  the  mortgage  security  which 
he  was  entitled  to  assert  at  a^nst  both  the 


mortgagor  and  the  mortgagee  so  long  as  the 
security  subsisted.  This  Using  so,  the  can- 
cellation of  the  mortgage  on  the  records  by 
Yann,  it  cannot  be  doubted,  was  a  fraud  upon 
the  rights  of  Marbury,  and  the  latter 's  rights 
remained  unaffected  as  against  all  partirs 
participating  in,  or  cognizant  of,  the  fraud. 
But,  as  between  Marbury  and  the  Woodlawn 
Cemetery  Company,  the  question  here  pre- 
sented is  whether  Marbury's  rights  are  s'uch 
that  they  can  be  asserted  against  a  bona  fiile 
purchaser  from  the  mortgagor,  who,  without 
notice  of  the  claim  of  Marbury,  has  parted 
with  its  money  relying  upon  the  payment 
and  cancellation  of  the  only  claim  upon  the 
land  disclosed  by  the  record,  and  which  pay- 
ment was  made  to,  and  cancellation  made  by, 
the  party  whom  the  record  showed  to  be  the 
proper  party  for  such  purposes.  As  we  have 
said,  the  transfer  of  the  note  vested  in  Mar- 
bury no  legal  title  to  the  land,  but  simply 
an  eouity.  The  legal  title  to  the  condi- 
tional estate  in  the  land  remained  in  Ynnn 
as  fully  after  the  transfer  as  before.  This 
legal  title,  it  may  be,  he  held  in  trust  for 
Marbury  to  the  extent  of  the  note  held  by  the 
latter ;  but  it  was  a  trust  not  appearing  from 
tho  mortgage  itsplf,  or  by  any  reconl,  but  a 
latent  trust,  which  could  not  affect  the  rights 
of  bona  fide  purchasers,  who,  in  ignoratice 
of  its  existence,  relied  on  the  acts  and  dec- 
larations of  the  mortgagee  within  the. scone 
of  his  apparent  powers  as  legal  owner  of  tuo 
mortgage ;  and  any  such  acts  of  the  mortgaceo 
as  would  work  an  estoppel  as  against  Iiini 
would  be  equally  effective  against  the  holder 
of  a  latent  equity  arising  from  contract  with 
the  mortgagee.  Swartz  v.  LeUi^  13  Ohio  bt. 
419. 

Without  discussing  the  question  further, 
our  conclusion  is  that  Marbury,  being  a 
holder  of  the  note  as  collateral  security  for 
an  antecedent  debt,  and  the  mortgage  failing 
to  show  that  the  note  was  negotiable,  and  tlie 
payment  of  the  entire  mortgage  debt  having 
been  made  by  Mrs.  Moore,  and  the  purchase 
made  by  the  Woodlawn  Cemetery  Company, 
in  good  faith,  without  notice  by  either  of  tne 
transfer  of  the  note,  and  in  reliance  upon  the 
fact  that  the  payment  was  made,  to,  and  the 
surrender  of  the  mortgage  by,  the  parly  whom 
the  record  showed  was  the  proper  party,  and 
who  then  represented  himself  as  the  owner 
of  the  note,  and  that  it  was  temporarily  mis- 
laid, such  payment  and  purchase  defeat  the 
right  of  the  transferee,  Marbury,  to  subject 
thn  land  to  the  payment  of  the  note,  notwith- 
standing the  failure  of  Mrs.  Moore  and  the 
officers  of  the  Woodlawn  Cemetery  Company 
to  require  the  production  and  surrender  of  the 
note  at  the  time  of  such  payment  and  pur- 
chase. The  decree  of  the  chancery  court  ie 
not  in  accordance  with  our  conclusion.  It  is 
therefore  reversed,  and  a  decree  will  be  here 
rendered  denying  relief  to  the  complainnnt 
in  the  court  below,  and  dismissing  the  bill 
of  complaint. 
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UNITED  STATES  CIRCUIT  COURT,  DISTRICT  OP  WASHINGTON. 


J.  H.  ADAMS,  Receiver  of  the  Citizens' 
National  Bank  of  Spokane  Falls, 

SPOKANE  DRUG  CO. 

(ffr  fled.  Rep.  888.) 

A  reeeiver  of  a  national  bank  talEoa  im- 
mature notes  belonglDg  to  the  bank  subject 
to  the  rif^ht  of  the  maker  to  set  off  affainst  them 
his  deposit  account  in  the  bank. 

(October  7, 18B8.) 

ON  DEMURRER  to  an  answer  pleading 
set- off  in  an  action  upon  a  promissory 
note.     Overruled. 
The  facta  sufficiently  appear  in  the  opinion. 
Mr.  J,  H*  Adams*  in  propria  persona^  in 
support  of  the  demurrer. 
Mr,  C.  WeUin^^on  for  defendant,  contra, 

Hanford»  District  Judge^  delivered  the 
following  opinion : 

This  is  an  action  b^  a  receiver  of  a  national 
bank  upon  a  promissory  note  for  $5,000, 
given  to  and  owned  by  said  bank.  The  an- 
swer alle^res  that  the  amount  of  the  loan  for 
which 'said  note  was  given  was  not  actually 

Said,  but  was  credit^  by  said  bank  to  the 
efendant  as  a  deposit  subject  to  check ;  that 
thereafter  the  defendant  purchased  of  said 
bank  three  bills  of  exchange  on  the  Chase 
National  Bank  of  New  York,  for  sums  ag- 
gregating $8,600,  and  paid  for  the  same,  by 
checks  against  said  deposit ;  that  the  bills  of 
exchange  were  presented  in  due  course  of 
business,  but  acceptance  thereof  was  refused, 
for  the  reason  that  the  drawer  had  failed; 
that,  at  the  time  of  the  suspension  of  said 
bank,  part  of  said  deposit  still  remained  to 
the  credit  of  the  defendant ;  that,  before  the 
action  was  commenced,  the  defendant  tend- 
ered to  the  receiver  said  bills  of  exchange, 
and  a  sum  of  money  equal  to  the  full  amount 
of  the  principal  and  interest  due  on  said  note, 
after  deducting  therefrom  the  balance  of  said 
deposit  and  the  amount  of  said  bills  of  ex- 
change, with  protest  fees,  and  the  tender  has 
been  made  good  by  bringing  said  bills  of 
exchange  and  money  into  court.  The  sus- 
pension of  the  bank  and  appointment  of  the 
receiver  occurred  before  the  maturity  of  the 
note.  The  case  has  been  argued  and  sub- 
mitted upon  a  demurrer  to  said  answer. 

In  the  case  of  Scott  ▼.  Armstrong^  146  U. 
S.  499,  86  L.  ed.  1059,  the  Supreme  Court 
held  that  the  receiver  of  a  national  bank  took 
the  assets  as  a  mere  trustee,  and  not  as  a 
purchaser  for  value ;  that,  in  the  absence  of 
a  statute  to  the  contrary,  demands  and  choses 
in  action  which  belonged  to  the  bank  were 
in  his  hands,  subject  to  all  claims  and  de- 
lenses  that  might  have  been  interposed  as 

NOTX.— As  to  right  to  set  off  against  commeroial 
paper  In  the  hands  of  an  aasignecclaims  against  the 
assignor,  see  note.to  YAm  v.  Mabbubt,  ante,  8% 
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against  the  bank  before  the  liens  of  the- 
United  States  and  the  general  creditors  at- 
tached ;  and  that  there  is  nothing  in  the  stat- 
utes relating  to  national  banks  to  deprive  a 
customer  of  an  insolvent  national  bank  of  the 
right  to  set  off  a  debt,  or  obligation  of  ths 
bank  to  him,  existing  at  the  time  of  its  fail- 
ure, against  a  promissorv  note  which  did  not 
become  due  until  after  the  failure,  according 
to  the  ordinary  rule  in  equity  applicable  to 
cases  wherein  the  reciprocal  liabilities  of  in- 
solvents and  others  have  to  be  adjusted,  and 
the  judgment  of  the  United  States  circuit 
court  for  the  southern  district  of  Ohio  waa 
reversed  for  error  in  sustaining  a  demurrer 
to  a  defense  similar  to  the  one  pleaded  in  thia 
case.    I  should  have  no  difficulty  in  reaching 
a  satisfactory  conclusion,  harmonious  with 
the  reasoning  of  that  decision,  were  it  not 
for  the  fact  that  in  the  same  opinion  the 
learned  chief  Justice  argues  that  the  statute- 
of  Ohio,  allowing  a  set-off  to  be  interposed 
as  a  defense  in  an  action  at  law,  is  not  ap- 
plicable as  a  rule  of  practice  in  the  federal 
courts ;  and  he  makes  the  following  emphatic 
annunciation :    **  We  are  of  the  opinion  that 
the  circuit  court  had  no  power  to  grant  the 
set- off  in  question  in  the  suit  at  law."    The 
reason  given  is  that  **  legal  and  equitable 
claims  cannot  be  blended  together  in  one  suit 
in  the  circuit  courts  of  tibe  United  States,  nor 
are  equitable  defenses  permitted."    In  Eng- 
land the  right  to  set  off  a  debt  due  to  a  de- 
fendant from  the  plaintiff  in  an  action  at  law 
is  given  by  Stat.  2  Geo.  11.  chap.  22,  §  13. 
and  made  perpetual  by  8  Geo.  II.  chap.  24, 
§  4.    Most  of  the  states  of  the  Union,  if  not 
all,  have  long  ago  enacted  similar  l&ws.    We 
have  such  a  statute  in  the  state  of  Washing- 
ton.   The  practice  has  prevailed  in  the  courts, 
of  this  country,  state  and  federal,  for  so  long, 
and  has  been  so  often  sanctioned  by  the  Su- 
preme Court  of  the  United  States,  that  the 
right  of  a  defendant  having  such  a  defense  to 
avail  himself  of  it  would  seem  to  be  firmly 
established.    2  Parsons,  Cont.  784 ;  Partrid&e 
V.  Phomix  Mut.  L.  Ins.  Co.  82  U.  8.  16  Wall. 
578,  21  L.  ed.  229 ;  Duskane  v.  Benedict,  120 
U.  S.  680,  80  L.  ed.  810.     In  the  case  last 
cited,  Mr.  Justice  Gray  shows  that  the  Penn- 
sylvania law  of  set-off  has  been   in  force 
nearly  two  centuries.    In  Scott  v.  Armstrong^ 
the  Supreme  Court  reversed  the  judgment  of 
the  circuit  court  for  not  allowing  the  set-off* 
pleaded  by  the  defendants  in  that  case,  and 
approved  the  decision  of  the  circuit  court  for 
tiie  eastern  district  of  Pennsylvania  in  the 
case  of  Yardley  v.  Clothier,  49  Fed.  Rep.  387, 
which  was  an  action  like  the  one  at  bar,  and 
in  which  a  similar  defense  was  sustained. 
Considering  what  was  done,  notwithstanding 
what  was  said  by  the  supreme  court,  I  feel 
warranted  in  following  Yardley  v.  Clothier. 
The  demurrer  is  therejure  overruled,  and,  the 

Slaintiff  having  elected  to  stand  upon  hia 
emurrer,  a  judgment  in  favor  of  the  de- 
fendant for  costs  will  be  entered. 


imi 


BsHfiOA  T.  Haywood. 


iW» 


IOWA  SUPREME  COURT. 


B.  W.  BENSON 
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JoDM  HAYWOOD  ei  al.,  Appit. 
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!•  Tlie  statements  In  »  written  assign- 
ment of  a  Jvd^ment  cannot  in  the  aboenoe 
of  fraud  or  mistake  be  oontradioted  by  pare]  in  a 
proceeding  by  the  Judgment  debtor  to  set  off 
against  it  a  croei- judgment  held  by  him  against 
the  assignor. 


S*  Anasaigrnm^nt'of  averdlettoi 
tbe  attorney's  compensation  does  not  re- 
lieve the  judgment  to  be  entered  thereon  from 
liability  to  offset  of  a  judgment  then  existing  ia< 
favor  of  the  judgment  debtor  against  the  as* 
signer. . 

(October  fi,  1802;) 

APPEAL  b^  defeodanta  from  a  judgment  of 
the  Distnct  Court  of  Buena  Vista  County 
in  favor  of  plaintiff  in  a  proceeding  hrought  to 
compel  the  set-off  of  certain  judgmenta.  Af- 
firmed. 


Vtyra^—Set^off  aaoCfWt  fudgmmt  In  the  hands  of 

llie  set-off  of  judgments,  even  before  It  was  pro- 
vided for  by  statute,  was  frequently  compelled  by 
tbe  oourts  in  their  equitable  jurisdiction  over  suit- 
on.  And  while  it  was  not  a  matter  of  strict  right 
tbe  rale  was  to  allow  it  unless  there  were  sufficient 
KS80D8  to  prevent  it.  It  was  generally  considered 
that  the  right  attached  as  soon  as  a  Judgment  was 
entered  in  favor  of  each  party,  and  that  a  subie* 
quent  assignee  of  one  of  the  judgments  would  be 
bound  by  the  equity  of  the  set-off. 

AlUiough  in  Giidereleeve  v.  Burrows.  24  Ohio  St. 
flM^  it  is  questioned  whether  or  not  the  Insolvency 
of  the  assignor  or  other  equitable  ground  must  not 
exist  In  order  to  make  available  a  set-off  against  an 
assigned  judgment. 

Yet  the  oourts  have  not  as  a  rule  acted  on  that 
soggestion. 

The  assignee  of  a  judgment  takes  subject  to  an 
existing  right  of  set-otf  of  a  cross- judgment.  Brls- 
hin  V.  Newball,  5  Minn.  278. 

At  least  if  the  assignee  has  notice  of  the  exist- 
ence of  the  cross-judgment.  Irvine  v.  Myers,  0 
Minn.Sae. 

A  demand  for  a  set-off  prior  to  tbe  assignment 
of  one  of  the  judgments  is  not  necessary  to  charge 
it  with  the  set-off  in  the  hands  of  an  assignee,  if  the 
equities  had  become  perfect  prior  to  the  assign- 
ment.   Dimock  v.  Wilbur,  1 N.  Y.  Supp.  206. 

After  a  right  of  set  off  of  judgments  has  attached 
it  cannot  be  defeated  by  the  assigrnment  of  one  of 
them.    Mc Bride  v.  EaUon.  86  Gal.  SOL 

If  the  right  to  set-off  of  judgments  has  become 
perfect  under  the  statute,  it  cannot  be  defeated  by 
the  assignment  of  one  of  them.  BalUnger  v.  Tar- 
bell.  16  Iowa,  401,  86  Am.  Dec.  687. 

After  tbe  right  to  set  off  cross  judgments  has  be- 
come fixed,  it  cannot  be  defeated  by  assigning  one 
of  the  judgments  to  the  attorney.  Dingee  v.  Shears, 
29  Hun.  210. 

The  equity  of  the  assignee  of  a  judgment  Is  subor- 
dinate to  an  existing  equity  of  the  judgment  debtor 
to  set  off  judgments  which  he  had  obtained  against 
the  assignor.  Jeffries  v.  Evans.  6  B.  Mon.  119, 48 
Am.  Dec  150. 

In  Graves  v.  Woodbury.  4  Hill.  660. 40  Am.  Dec. 
296,  tbe  court  says  that  the  assignee  of  a  judgment 
takes  it  subject  to  the  right  to  have  another  judg- 
ment existing  at  tbe  time  set  off  against  it,  even 
although  he  has  no  notice  of  such  Judgment:  but 
it  is  decided  in  that  case  that  no  judgment  existed 
at  the  time  of  the  assignment  capable  of  being  set 
off. 

The  assignee  of  a  judgment  takes  it  subject  to  the 
right  to  set  off  a  cross-judgment  existing  at  the 
time  of  the  assignment.  Brown  v.  Hendrlckson, 
ao  N.  J.  Lb  280;  Chamberlain  v.  Day,  8  Cow.  853: 
Hobba  ▼.  Duff,  23  Cal.  506;  Filbert  v.  Hawk,  8  Watts, 
443. 

In  the  last  case  above  cited  the  court  explains 
Bamsey^a  App..  2  Watts,  228,  27  Am.  Dec.  801, is 

23L.B.  A. 


wbioh  the  set-off  was  apparently  denied,  as  being 
one  in  which  the  one  judgment  was  assigned  be- 
fore the  other  was  recovered.    Filbert  v.  Hawk« 

SIQMtl* 

An  assignment  of  a  judgment  for  costs  to  the  at^ 
tomey  will  not  prevent  the  set-off  of  a  judgment 
in  a  former  action  in  favor  of  the  opposing  partv. 
Yorton  v.  Milwaukee,  L.  8.  ft  W.  B.  Co.  62  Wis.  867.. 

At  law  a  judgment  assigned  to  attorneys  to  se- 
cure costs  without  any  prior  agreement  to  that 
effect  remains  subject  to  set-off  on  the  part  of  tbe^ 
judgment  debtor.    Davidson  v.  Alfaro,  80  N.  Y.  600. 

The  assignee,  in  satisfaction  of  a  precedent  debt, 
of  a  bill  of  costs  due  a  solicitor,  takes  the  same  sub- 
ject  to  the  right  of  tbe  debtor  to  set  off  against  it  a. 
claim  then  existing  on  a  judgment  against  the  so- 
licitor. Utlca  Ins.  Go.  ▼.  Power,  8  Paige,  865,  8  L^ 
ed.  100. 

Where,  prior  to  the  assignment  of  a  judgment, 
tbe  right  exists  to  have  another  judgment  set  off 
against  it,  the  assignee  takes  subject  to  such  right,, 
—especially  if  he  has  notice  of  it;  and  it  is  imma- 
terial that  the  assignment  was  to  secure  an  antece- 
dently earned  attorney's  fee.  Skinlcer  v.  Smith.  48 
Mo.  App.  01. 

If  an  assignee's  lien  on  a  judgment  is  satisfied^ 
the  right  to  set  off  an  existing  judgment  aguinst 
the  original  judgment  creditor  will  arise  and  Is  not 
defeated  by  a  subsequent  assignment  of  the  judg- 
ment to  secure  other  indebtedness.  Still weU  v. 
Carpenter,  2  Abb.  N.  C.  260. 

If  demands  are  mutual,  a  set-off  of  the  judg- 
ments acquired  on  them  cannot  be  defeated  by  as- 
signment. But  tbe  right  of  an  attorney  who  haa 
made  ad  vances  may  be  protected.  Hooper  v.  Bruo  - 
dave,  22  Me.  400. 

But  it  was  held  that  prior  to  the  Connecticut  stat- 
ute of  set-off,  one  of  two  existing  cross-judgments 
might  be  assigned  so  as  to  defeat  the  right  of  set-off. 
Bumrlll  V.  Huntington,  5  Day,  168. 

This  case  was  followed  In  Benjamin  v.  Benjamin, 
17  Conn.  HO,  and  the  same  was  true  with  claims 
which  had  not  passed  into  judgment.  Ripley  v. 
BuU,  10  Conn.  68. 

This  note  will  not  go  into  the  question  of  the 
statutory  right  to  set  off  executions  in  the  hands  of 
the  sheriff,  as  was  tha  case  in  Gallaher  v.  Pendle- 
ton, 65  Iowa,  142L 

jMignmeml  of  verdieU 

It  has  been  held  that  the  right  to  set  off  judg- 
ments cannot  be  defeated  by  the  assignment  of  tbe 
claim  on  which  the  later  one  is  rendered.  Johnson 
V.  Taylor,  1  Disney  (Ohio)  168. 

In  Orr  v.  Spooner,  10  U.  C.  Q.  B.  601,  as  assign- 
ment of  a  verdict  was  held  to  be  no  oltstacle  to  set 
off  the  judgment  to  be  entered  on  It  against  an- 
other judgment  already  existing.  There  was  some 
evidence  of  an  assignment  to  defeat  the  set-off,  but. 
the  decision  was  not  based  on  this  ground  butupoa 
the  apparent  haste  of  the  assignment  during  a  time 


See  also  29  L.  R.  A.  705;  41  L.  R.   A.  852. 
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Statement  by  GlTen,  J,: 

Plaintiff  owns  a  judgment  rendered  in  his 
favor  against  defendant  Haywood  for  $dOO, 
drawini?  10  per  cent  interest,  and  $16.25 
tosts.  Judgment  was  rendered  against  plain- 
tiff in  favor  of  Haywood  for  $1^.50,  and  for 
$70.95  costs,  in  anotlier  action.  Defendant 
James,  as  sheriff,  holds  executions  on  both 
judgments,  but  refuses  to  offset  the  lesser 
against  the  larger,  for  the  reason  tiiat  the 
Judgment  against  plaintiff  was  assigned  to 
defendants  Chapman  and  Irwin.  Plaintiff 
asks  that  the  juagment  aeainst  him  be  cred- 
ited on  the  judgment  in  nis  favor,  and  that 
•defendants  be  enjoined  from  collecting  said 


Judgment  against  him.  Decree  was  entered 
offsetting  said  Judgments,  except  as  to  oostt. 
Defendants  appeal. 

Me$&n.  C.  A.  Irwin  and  T«  K.  Chap- 
man*  for  appellants: 

Code  8097  provides  that  mutual  Judgments 
the  executions  on  which  are  in  the  hands  of 
the  same  oifloer,  mav  be  set  off  one  against 
the  other.  Under  this  section  the  plainttff  is 
entitled  to  relief  only  upon  a  showing  that  the 
Judgments  were  mutual  at  the  time  that  suit 
was  brought. 

BeU  V.  Perry,  48  Iowa,  870. 

OaUahtr  t.  FBndleion,  55  Iowa»  148,  was  on 


that  defendant  had  the  right  reserved  to  him  to 
move  for  a  new  trial. 

But  it  seems  to  be  elsewhere  considered  that 
while  the  claim  is  merely  in  verdict  the  equity  of 
the  cron-Judfrment  does  not  attach  to  It  so  as  to  de- 
feat an  aasiffoment. 

The  asBlirnment  of  a  verdict  together  with  a  judg- 
ment to  be  entered  thereon  to  the  attorneys  for 
their  services  and  disbursements  in  the  action  gives 
them  an  equity  superior  to  that  of  the  defendant 
to  set  off  a  judgment  existing  to  his  favor  against 
the  usslROor  at  the  time  the  judgment  is  entered  on 
the  verdict.    Maokey  v.  Mackey,  4B  Barb.  68. 

The  assignment  of  a  verdict  to  the  attorney  to  se- 
oure  his  charge  for  service,  frees  the  judgment 
when  entered  of  any  right  to  set  off  an  opposing 
Judgment  then  existing.  Ferguson  y.  Bamett,  4 
How.  Pr.  172. 

Assignment  of  a  claim  for  damages  before  entry 
•of  the  Judgment  will  prevent  the  set-off  of  an  ex- 
isting adverse  judKmeut  for  cosfcA  to  other  actions. 
Hackett  v.  Connett,  S  Bdw.  Gh.  78, 0  L.  ed.  818. 

But  the  assignment  of  a  verdict,  while  an  oppos- 
ing Judgment  is  in  the  hands  ot  assignees  for  cred- 
itors, will  not  prevent  the  debtor  from  taktog  a  re- 
«SBlgiiment  of  it,  and  setting  it  off  on  the  judgment 
under  the  verdict  waen  it  is  entered.  Jacoby  v* 
^uier,  6  8erg.  ft  B,  418. 

How  fof  wuhieU  to  ut-off  of  demand  not  In  fuOamenL 

The  language  of  some  of  the  cases  makes  the 
«sme  rule  applicable  in  case  of  a  judgment  that  is 
Applicable  to  an  ordinary  chose  in  action. 

An  assignee  of  a  Judgment  takes  subject  to  the 
equities  existing  between  the  original  parties. 
•Cutis  V.  Guild,  S7  N.  T.  2S9:  Rowe  T.  langley,  49  N. 
H.  89B. 

The  assignee  of  a  judgment  takes  it  subject  to 
all  equities  of  set-off  then  attached  to  it.  Wells, 
Fargo  ft  Co.  V.  Clarkson,  6  Mont.  886,  8  Mont^  230; 
Burtls  V.  Cook,  16  Iowa,  194. 

Under  the  Georgia  statute  a  Judgment  is  subject 
to  set-off  to  the  hands  of  an  assignee.  Langston  v. 
Boby.68Ga.4D6. 

Under  the  Michigan  statute  any  claim  held  by  the 
Judgment  debtor,  before  notice  of  the  assignment 
of  the  Judgment,  may  be  set  off  in  a  suit  upon  the 
judgment  by  the  assignee.  Eton  v.  Oorbitt,  86 
Mich.  818. 

Indebtedness  on  promissory  notes  from  a  Judg- 
ment creditor  to  the  Judgment  debtor  existtog 
when  the  Juderment  is  assigned  to  a  third  person 
may  be  set  off  against  the  Judgment  in  the  hands 
•of  the  assignee.  Way  v.  Colyer  (Minn.)  June  28^ 
1898. 

Under  the  Maine  statutes  to  enable  an  assignee  of 
A  Judgment  to  resists  set-off  of  a  claim  against  the 
assignor,  he  must  make  it  appear  that  the  assign- 
ment was  made  before  defendant  became  entitled 
to  the  sum  claimed  by  him  from  the  assignor.  New 
Haven  Copper  Co.  v.  Brown,  46  Me.  418. 

A  claim  for  damages  for  wrongfully  taUng  back 

98  L.  R,  A. 


property  which  had  been  sold,  and  for  which  a  note 
was  given,  cannot  be  assigned  so  as  to  place  the 
verdict  and  Judgment  beyond  the  liability  to  set- 
off again^  the  note,  fionte  v.  HaU,  8  Cln.  Bup.  CL 
Bep.83. 

An  individual  claim  by  one  member  of  a  partner- 
ship against  another,  whioh  was  due  at  the  time  of 
the  latter^s  obtaining  a  Judgment  against  tha 
former  to  a  proceeding  to  settle  the  partnership 
accounts,  may  be  set  off  against  a  Judgment  to  tlie 
hands  of  an  assignee.  Weston  v.  Turner,  88  N.  T. 
8upp.  14L 

Butit  is  elsewhere  positively  suted  that  equity 
will  not  set  off  against  an  assigned  Judgment  a 
simple  claim  against  the  Judgment  creditor  exist- 
ing at  the  timepf  the  asBignmeat^  Oation  y.  G^oss. 
8  Heisk.  688. 

So  the  assignee  of  a  Judgment  reoovered  by  a 
bank,  which  afterwards  becomes  insolvent^  was 
held  not  subject  to  the  set-off  of  money  deposited 
by  the  debtor  in  the  hank  and  lostby  itslnsolvenoy. 
to  Bpilman  v.  Payne,  84  Ya.  485^ 

By  Implication  at  least  the  latter  eases  are  sai^ 
ported  by  those  which  hold  that  an  assignee  of  a 
Judgment  is  not  subject  to  set-off  of  a  cross-Judg- 
ment subsequently  entered.  Hughes  v.  Trahecm 
64  lU.  48;  Ulimann  v.  Kline.  87  DL  868;  Wyrell  ▼. 
Barwise.  48  Minn.  171;  Ledyard  v.  PhUlipps,  66  Mich. 
204;  Roberts  v.  Garter,  88  N.  T.  107;  Peokham  y.  Bar- 
calow.  Hill  ft  D.  Supp.  118. 

A  Judgment  may  be  assigned  free  from  llabOitF 
of  set-off  of  a  cross- Judgment  subsequently  recov- 
ered. Middlesex  County  Chosen  Freeholders  t. 
State  Bank  at  Mew  Brunswick.  88  N.  J.  Bq.  86b 

A  judgment  will  not  be  permitted  to  be  set  off 
against  an  assigned  Judgment,  if  the  record  doea 
not  show  that  it  was  procured  until  long  after  the 
assign  ment«  although  the  equitable  toterest  had 
existed  in  it  long  prior  thereto,  florton  ▼.  Miller, 
44  Fa.  266. 

A  Judgment  assigned  to  the  attorney  to  satisfy 
his  charges  is  not  subject  to  set-off  of  a  orosi-judg'- 
ment  subsequently  entered.  Boberts  v«  Carter,  IT 
How.  Pr.  847. 

A  claim  which  oould  not  have  been  set  off  in  aa 
action  ex  deUeto  cannot  be  set  off  against  the  Judg- 
ment, if  the  claim  was  assigned  before  Judgment 
in  good  faith  and  for  a  valuable  oonsideratiOD. 
MaHne  Sawmill  Co*s  App.  (Fa.)  Jan.  4. 1888. 

An  assigned  verdict  and  the  Judgment  to  be  en- 
tered thereon  is  not  subject  to  set-off  of  orosa- 
Jndgment  thereafter  entered.  Nash  ▼.  Hamlltoii« 
8  Abb.  Pr.  87, 

Judgments  for  ooats  on  the  dismissal  of  chancery 
suits  brought  for  broach  of  covenant  cannot  be 
set  off  against  a  Judgment  to  a  pendiog  action 
at  law  for  damages  for  the  same  cause  of  ao- 
tion,  which  is  subsequently  entered,  if  prior  to  tbm 
entry  the  claim  has  been  assigned  for  value  to  & 
third  person.  Haoketl  v.  Connett,  8  Bdw.  Gh.  73,  • 
L.ed.818. 

An  assignment  of  the  Judgmanl  to  the  attoraer 


1892. 


Benson  ▼.  Haywood. 
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all  fours  with  this.  Like  this  the  plaintiff  had 
a  judgment  against  a  person  who  afterwards 
obtained  a  judgment  against  him.  The  de- 
fendant Pendleton  procured  an  assignment  of 
the  second  judnrment.  This  court  said  that 
such  assignment  destroyed  the  mutuality  that 
had  existed  and  that  the  judgments  could  not 
be  set  off  one  against  the  other. 

Such  an  assignment  would  preyent  an  off- 
set,  even  though  it  were  verbal. 

Gray  ▼.  MeCallUter ,  50  Iowa.  608.  See  also 
Qalldher  ▼.  Pendleitm,  and  Bdl  ▼.  Perry, 
supra. 

Under  the  written  assignment  the  appellants 
<»nnot  show  that  the  actual  agreement  was 
different  from  the  terms  of  the  writing. 


tor  Bisrvlces  is  not  subject  to  the  claim  of  the  judr- 
meat  debtor  to  set  off  against  tbe  Judvnient  a 
Judinnent  asrainst  tbe  plaintiff  wbich  be  bad  pro- 
cuTed  after  tbe  entry  of  the  Judgment  asrainft  bim- 
•elf,  and  before  notice  of  the  aasiffament.  Teroey 
▼.  Wilson. 45 N.  J.  £.287. 

An  aasiirnee  of  a  Judgment  does  not  take  subject 
to  the  riffbt  to  set  off  a  crom-demand  on  whJob  a 
Judfrment  issulMequently  entered,  unless  there  are 
equities  which  will  compel  the  chancellor  to  allow 
tbe  set-off.  as  the  insolvency  of  the  Judaoient  debtor 
or  his  absence  from  the  state.  Davis  v.  Mil  bum,  8 
Cowa,  168. 

Where  a  defendant  executed  an  undated  assign- 
ment of  the  costs  In  his  favor  to  his  co-defendant, 
and  in  tbe  trial  the  action  was  dismissed  as  to  him 
wttb  costs,  and  the  co-defendant  immediately  tilled 
up  tbe  asslfirnment  and,  after  a  verdict  had  been 
entered  against  himself  and  assigned  to  a  third  per- 
son, perfected  his  Judgment,  after  which  the  as- 
signee perfected  his,  the  co-defendant  cannot  in- 
sist on  a  set-off,  l>ecause  at  tbe  time  his  Judgment 
was  perfected  the  opposteg  oUdm  had  passed  into 
tbe  hands  of  a  third  person.  Wood  y.  Merritt,  46 
How.  Pr.  47L 

Bo  under  the  Kansas  statute,  the  assignee  of  a 
claim  takes  subject  to  have  a  cross-claim  set  off 
against  it,  but  if  the  set-off  is  not  claimed  and  the 
action  proceeds  to  Judgment,  wbich  is  assigned,  it 
defeats  the  right  of  set-off.  Leavenson  v.  La  Fon- 
tane,  8  Kan.  883^ 

But  it  has  been  held  that  an  assignee  of  a  judg- 
ment, with  notice  of  the  cross-demands,  will  take 
subject  to  the  right  of  set-off,  although  the  cross^ 
Judgment  Is  not  then  recovered.  lammers  ▼. 
Ooodeman,  09  Ind.  70. 

Where  era$84*ukfnttU$  are  in  tame  aetUm, 

An  assignment  cannot  defeat  the  right  to  set  off 
Judgments  entered  in  favor  of  each  party  in  the 
aame  action.  Porter  y.  Lisoom,  28  Oal.  488,  88  Am. 
Dec.  78. 

Where  Judgments  had  been  entered  in  favor  of 
both  parties  to  an  action,  after  which  one  assigned 
his  Judgment  to  the  attorney  for  his  services,  the 
attorney  was  held  to  be  entitled  only  to  the  sur- 
plus after  setting  off  the  other  Judgment.  Tiffany 
y.  Stewart,  00  Iowa,  807. 

An  assignee  of  a  Judgment  takes  It  subject  to  the 
debtor's  right  to  set  off  against  It  the  costs  in  his 
f ayor,  under  tbe  statute  providing  that  if  defend- 
ant offers  Judgment  and  plaintiff  refuses  it  and 
falls  to  obtain  a  more  favorable  Judgment,  defend- 
ant is  entitled  to  costs.  Hibbard  v.  Bandolph,  78 
Hun,  080. 

But  it  has  been  held  that  the  costs  of  a  motion 
•eannot  be  set  off  against  the  costs  of  a  prior  mo- 
tion in  tbe  same  case,  which  had  been  assigned  be- 
fore the  second  motion  was  made.  Wellman  y. 
IVost,  88  Hun,  880. 

ML.R.A. 


FoBter  y.  Trenary.  66  Iowa,  682;  Moore  y. 
Loiorey,  26  Iowa,  886,  05  Am.  Dec.  700; 
Conyngham  v.  Smith,  16  Iowa.  474. 

Mr.  H.  F.  Oalpin,  for  appellee: 

In  case  of  the  assignment  of  a  thing  in  ac- 
tion, the  action  by  the  assignee  shall  bs  with- 
out prejudice  to  any  counterclaim,  defense,  or 
cause  of  action  whether  matured  or  not,  if 
matured  when  plead,  existing  in  favor  of  the 
defendant  and  against  the  assignor  before 
notice  of  the  assignment. 

Code,  §  2546  (McClain's  Anno.  8Ut.  8751). 

The  assignee  (of  a  judgment)  of  course,  takes 
it  subject  to  any  defenses  which  the  judgment 
debtor  may  have  against  it. 

Edmonds  y.    Montgomery ^    1   Iowa,    148; 


Ifotles. 

The  question  of  notice  is  made  material  in  some 
of  the  cases. 

An  assignment  of  Judgment  Is  subject  to  equities 
accruing  before  notice.  £<ockwood  y.  Bates,  1  DeL 
Ch.  i3S,  12  Am.  Dec.  \Xl.    ^ 

An  assignee  of  a  Judgment  must  allow  all  set-offa 
purchased  against  it  before  notice  of  the  assign- 
ment.   Townsend  v.  Quinan,  47  Tex.  1. 

An  action  on  a  Judgment  is  within  the  Masaaohu- 
setts  act  that  when  the  demand  on  which  an  action 
is  brought  has  been  assigned  and  defendant  had 
notice  of  the  assignment,  he  shall  not  set  off  a  de- 
mand that  he  acquired  against  the  orlgioal  creditor 
after  such  notice.    Smith  v.  Brown,  161  Mais.  888. 

The  assignee  of  a  Judgment,  with  notice  of  the 
ezlsteuce  of  a  larger  Judgment  against  the  as- 
signor in  the  hands  of  tbe  debtor  in  the  assigned 
Judgment,  takes  subject  to  the  right  of  the  latter 
to  insist  on  a  set-off.  Qreene  v.  Hatch,  12  Mass. 
186. 

A  Judgmeot  upon  a  claim  purchased  without  no- 
tice of  an  adverse  claim  is  not  subject,  in  the  hands 
of  the  assigoee,  to  a  set-off  of  a  Judgment  upon  the 
other  claim.    Ames  v.  Bates,  119  Mass.  807. 

OaJms  purchased  after  notice  of  assignment  of 
Judgment  are  not  available.  Pass  v.  McRea,  88 
Miss.  143. 

The  right  to  set  off  an  existing  Judgment  is  not 
defeated  b.v  notice  of  the  attorneys  that  an  interest 
m  a  newly  entered  Judgment  has  lieen  assigned  to 
them.    Wright  v.  Treadwell,  14  Tex.  856. 

Sst-ojT  of  claims  OQainA  one  who  never  had  title  ftoC 

available. 

A  Judgment  debtor  cannot  set  off  against  the 
Judgment  his  claim  against  one  who  had  negotiated 
for  a  purchase  of  the  Judgment  but  induced  a  third 
person  to  purchase  it  before  any  claim  of  bis  own 
had  attached  to  it.    Avery  y.  BusselU  126  Mass.  57L 

AaUffneeeproteeteA, 

Under  their  equitable  control  over  the  question  of 
tbe  set-off  of  Judgments  courts  are  inclined  to  pro- 
tect superior  equities  of  assignees  as  well  as  those 
of  the  one  asking  the  set-off. 

In  Beard  v.  Puett,  106  Ind.  68,  it  is  said  that  a 
court  can  order  one  Judgment  to  be  set  off  against 
another  only  when  equity  and  good  conscience  re- 
quire that  such  set-off  should  Im  made. 

The  right  to  use  against  an  assignee  debts  due  by 
the  assignor  and  purchased  betore  notice  of  the  ss- 
signment  is  a  statutory  right,  and  the  statute  does 
not  provide  that  it  shall  be  enforced  after  Judg- 
ment. And  equity  wiU  not  permit  the  set  off  of 
Judgments  to  the  prejudice  of  bona  fide  assignees. 
Pheiffer  y.  Harris,  11  Bush,  400. 

Tbe  right  to  set  off  Judgments  is  to  be  exercised 
by  a  court  of  law  ok  gratia  and  is  wholly  within  its 
discretion  and  will  not  be  enf  oroed  when  equity 
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Sunt  ▼.  Sheeli,  14  Iowa,  822:  Davis  ▼.  Mil- 
burn,  8  Iowa.  170;  Merrill  y.  Souther,  6  Dana, 
805;  BMins  y.  Holley,  1  T.  B.  Mod.  191; 
Burtis  7.  Gock^  16  Iowa,  194. 

Knowledge  of  Chapaiaa  and  Irwin  was 
charged,  and  it  was  incumbent  on  them  to 
prove  they  had  no  notice  of  the  fact  or  were 
not  chargeable  with  notice. 

miyman  y.  King,  86  Iowa.  207;  Kit)by  y. 
Harsh,  61  Iowa,  196. 

The  promptitude  with  which  the  other  party 
attempted  to  transfer  the  verdict  is  calculated 
to  excite  suspicion  that  it  was  done  in  antici- 
pation of  such  a  motion  (to  set-off)  and  for 
the  purpose  of  defeating  it 

Duncan  ▼.  Bloonutoek,  2  McCord,  L.  818, 
18  Am.  Dec.  728. 


Qiven*  J.,  delivered  the  opinion  of   tli» 
court: 

1.  The  facts  necessary  to  be  noticed  ar^ 
these:    On  March 26,  1890,  plaintiff.  Benson, 
obtained   his   judgment  against   defendant 
Havwood,  of  which  fact  defendants  Chapman, 
ana  Irwin  had  knowledge,  they  being  en- 
gaged as  attorneys  in  that  case.    At  the  Au- 
gust term  following  a  verdict  was  returned 
in    favor    of   defendant    Haywood    against 
plaintiff,  Benson,  in  another  action,  where- 
in  Chapman   and    Irwin    appeared    as  at- 
torneys for  Haywood.     On  August  28th  fol- 
lowing the  verdict,  but  before  judgment  was> 
entered  thereon.  Chapman  and  Irwin  filed 
notice  claiming  an  attorney's  lien  ''upon  tho 
judgment"  for  services  as  attorneys,  for  $75- 


win  not  be  promoted,  or  when  the  rights  of  others 
will  be  aertonaly  Infringed.  Bowe  v.  Langley,  48 
N.  H.306. 

Equity  will  protect  a  bona  fide  aaslgnee  of  a 
judfirment    Davidson  v.  Qeoghagan.  3  Bibb.  233. 

The  court  will  not  permit  a  set-off  of  Judgments 
when  It  appears  that  parties  other  than  the  nomi- 
nal creditor  are  Interested  by  assignment  of  the 
demand  on  which  one  of  the  Judgments  is  ren- 
dered.   Makepeace  v.  Goates,  8  Mass.  451. 

But  although  one  Judgment  at  law  cannot  be  set 
off  against  another  which  has  been  assigned  prior 
to  the  entry  of  the  later  one,  yet  if  the  equity  of 
the  set-off  is  stronger  than  that  of  the  assignment, 
if  the  assignee  Is  con^pelled  to  come  into  equity  for 
relief,  he  may  be  compelled  to  allow  the  set-off. 
Gay  V.  Oay,  10  Paige,  800, 4  L.  ed.  1015:  Barber  v. 
Spencer,  11  Paige,  517, 5  L.  ed.  218. 

One  desiring  a  set-off  of  Judgments  should  not 
delay  until  the  interests  of  third  persons  have  be- 
come Involved.  Williams  v.  Evans,  2  McCord,  L. 
203;  Payne  v.  Webb,  29  W.  Va.  327;  Nuzum  v.  Mor- 
ris, 26  W.  Va.  550. 

The  equitable  right  of  setting  off  Judgments  will 
not  bo  permitted  to  affect  an  equitable  assignee 
for  value.  Ramsey *s  App.  2  Watts,  228,  27  Am.  Dec. 
301. 

In  that  case  it  is  said  that  the  equitable  right  of 
setting  off  Judgments  Is  permitted  only  where  it 
will  infringe  on  no  other  right  of  equal  grade,  con- 
pequentiy  It  is  not  to  affect  an  equitable  assignee 
for  value.    Ihid. 

Fraudulent  assignment  or  for  the  purpose  of  de- 
feating set-off. 

A  fraudulent  n^si^rnment  of  one  of  the  Judg- 
ments cannot  pre ven  t  a  see-off.  R  ussell  v.  Con  way, 
11  Cal.  93. 

A  fraudulent  Hssignee  of  Judgment  takes  sub- 
ject to  set-otr.    Hui-8t  V.  Sheets,  14  Iowa,  322. 

An  alignment  of  a  judgment  to  one  who  has  Il- 
legally f  urnishi'd  money  to  carry  on  the  action  is 
subject  to  the  rijfht  of  the  judgment  debtor  to  set 
off  a  Judgment  ajrninst  the  assignor.  Puett  v. 
Beard,  86  Tnd.  172,  44  Am.  Rep.  2S0. 

To  prevent  injustice,  one  judcrment  may  be  set 
off  against  another,  Hlrh(>u}?h  the  latter  has  been 
BKsigiied  to  a  third  person.  Hovey  v.  Morrill,  61 
N.  H.9,  60Am.  Rep.  315. 

A  set-off  of  Judgments  will  be  allowed  If  the  as- 
signment was  made  for  the  purpose  of  defeating 
It.  Morns  v.  Hollis,  2  Harr.  (Del.)  4;  Duncan  v. 
Bloomstock,  2  McCord,  L.  318, 13  Am.  Dec.  728. 

A  wife  to  whom  is  assitrned  a  Judgment  recovered 
by  her  husband  in  tort  In  accordance  with  an 
agreement  that  if  sh  -^  would  advance  money  to 
prosecute  the  action  she  should  have  an  assignment 
of  the  Judgment,  may  hold  it  as  against  the  claim 
of  the  judgment  debtor  to  set  off  claims  against 
the  husband  which  he  held  at  the  time,  but  which 
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he  took  no  steps  to  set  off  until  after  the  aseign^ 
ment.    Beard  v.  Puett,  105  Ind.  68. 

InacHveney  as  an  equity. 

Insolvency  raises  an  equity  to  have  Judgments 
set  off  against  each  other  which  cannot  be  de- 
feated by  an  assignment  of  one  of  them.  Merrill  v- 
Souther,  6  Dana,  805. 

Mere  assignees  of  a  Judgment  in  favor  of  an  tn^ 
solvent  take  subject  to  the  right  of  set-off,  unless 
they  can  show  some  superior  equity.  Marshall  v. 
Cooper,  43  Md.  61;  Levy  v.  Steinbacb.  Id.  212. 

But  insolvency  of  one  of  the  parties  is  not  sufB- 
cien  t  to  cause  the  set-off  of  cross-Judgments,  one  of 
which  has  been  assigned,  unless  it  existed  before- 
the  assignment  was  made.    Henderson  v.  McVay, 
32  Ala.  471. 

Insolvency  of  the  assignor  is  not  a  sufficient 
equity  to  cause  a  set-off  against  a  Judgment  in  the 
hands  of  the  assignee,  unless  the  insolvency  ia 
shown  to  have  existed  at  the  time  of  the  assign- 
ment.   Robbins  v.  Holley,  1 T.  B.  Mon.  191. 

Where  assignee  the  real  party. 

A  set-off  of  cross-Judgments  will  not  be  prevent-^ 
ed  by  the  assignment  of  the  claim  on  which  one  of 
them  is  entered,  if  the  assignee  is  the  real  plaintliT 
and  also  the  real  defendant  in  the  cross-action. 
Standeven  v.  Murgatroyd,  27  L.  J.  Exch.  425. 

In  testing  the  right  to  a  set-off  it  is  not  necessary 
that  the  Judgments  should  be  in  the  same  ri^ht;  it 
is  enough  if  the  Judgment  prayed  to  be  set  off  may 
be  enforced  at  law  against  the  party  recovering 
the  Judgment  to  be  satisfied  by  the  set-off,  provided 
it  is  not  in  a  representative  capacity.  Brown  v. 
Hendrickson,  39  N.  J.  L.  239. 

Assignment  wUhout  consideration. 

One  who  takes  an  assignment  of  a  Judgment 
without  consideration  holds  it  subject  to  the  right 
of  the  Judgment  debtor  to  set  off  a  Judgment,  of 
which  he  attempted  to  get  an  assignment,  but 
which,  because  of  a  mistake  in  the  transaction,  re- 
sulted simply  in  an  equitable  assignment.  Fry- 
barger  v.  Andre,  100  Ind.  837. 

Want  of  legal  title. 

One  having  merely  an  equitable  title  to  a  Judg- 
ment cannot  prevent  a  set-off.  Williams  v.  Tay- 
lor, 69  Ind.  48. 

In  Dorsey  v.  Reese,  14  B.  Mon.  167,  an  assignee  of 
a  Judgment  was  held  subject  to  the  right  of  set-off 
of  a  note  procured  before  the  assignment,  al- 
though it  was  procured  under  the  agreement  that 
it  should  be  returned,  if  the  set-off  should  not  be 
allowed. 

Judgment  on  note. 
Following  the  rule  in  the  case  of  set-offs  to  com- 
mercial paper  assigned  after  maturity  it  is  held, 
that  a  Judgment  recovered   on  a  note  assigned. 
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esch,  and  on  tbe  same  day  they  filed  an  as* 
Bignment,  as  follows:  **  Storm  Lake,  Iowa, 
Aug.  88,  1890.  For  value  received,  I  hereby 
assign,  transfer,  and  set  over  to  T.  H.  Chap- 
man and  Chas.  A.  Irwin  all  my  rip^ht,  title, 
and  interest  in  and  to  the  judgment  this  day 
recovered  by  me  in  the  case  of  Jonas  Hay- 
fcood  v.  E.  W.  Benson  for  legal  fees  due 
from  me  to  them  for  labor  and  services  per- 
formed for  me  in  the  above-entitled  case. 
Jooas  Haywood."  On  August  80th  judgment 
was  rendered  on  the  verdict  against  plamtifiT, 
and  Id  favor  of  Haywood,  and  on  September 
8, 1890,  executions  were  issued  on  both  judg- 
ments, and  placed  in  the  hands  of  the  de- 
fendant James,  as  sheriff,  who  refused  to 
offset  the  one  against  the  other,  and  thereupon 
this  action  was  brought.  The  riglit  of  Chap- 
man and  Irwin  to  an  attorney's  lien  is  not 
questioned,  nor  is  the  validity  of  the  assign- 
ment to  them.  There  is  no  allegation  of  fraud 
or  want  of  consideration,  and  the  evidence 
shows  that  the  value  of  their  services  to 
Haywood  in  the  case  was  equal  to  the  amount 
of  the  judgment.  j 

2.   Appellants   introduced  evidence,   over! 


appellee's  objection,  tending  to  show  that 
the  consideration  for  this  assignment  was 
service  rendered  as  attorneys  for  Haywood  in 
the  action  wherein  the  judgment  against 
Benson  was  rendered  of  the  amount  of  $83. 50, 
and  $55  for  services  rendered  for  Haywood 
in  another  case.  The  assignment  from  Hay- 
wood recites  that  it  was  **for  legal  fees  due 
from  me  to  them  for  labor  and  services  per- 
formed for  me  in  the  above- entitled  case.*^ 
The  above- entitled  case  is  Jonas  Bayieood  v. 
E.  W,  Benson,  There  is  no  allegation  of 
fraud  or  mistake  in  the  making  of  this  writ- 
ing, nor  is  it  ambiguous  or  its  meaning  un- 
certain. It  plainly  states  the  consideration 
to  be  labor  and  services  in  the  case  wherein 
the  judgment  was  rendered,  and  the  evidence 
introduced  is  in  direct  contradictiou  of  this 
plain  recital,  and  therefore  not  admissible. 
Appellants  cite  Moore  v.  Lowvey,  25  lowa^ 
838.  95  Am.  Dec.  790,  and  Fostw  v.  Trenary, 
65  Iowa,  623,  where  it  is  held  that  such  an 
assign  men  t  ma^  be  verbal  or  in  writing, 
"and  if  in  writing,  and  the  intent  and  con- 
tract of  the  parties  is  not  fully  expressed 
therein,  it  may  be  shown  by  evidence  ali- 


after  maturity  is  subject  to  set-oft  of  croes-Judg- 
meots  by  the  maker  airainst  the  payee.  Burbam 
V.  Tucker.  18  Me.  179. 

RiQhls  of  holder  of  asaiffn^  fudament, 
A  Judirment  procured  by  asi'JKaineot,  which  was 
not  rendered  wbeD  the  cross-Judgment   was  as- 
eigoed  to  a  third  person  cannot  be  set  off  ai^^af nst 
the  latter.    Harper  v.  Keys^M  Ind.  512. 

The  holder  of  an  assigned  Judgment  cannot  in- 
s'*?  on  a  seSoff  against  a  Judgment  which  has  been 
a5*>isned.    Goodwin  v.  Richardson.  44  N.  H.  125. 

A  jud|rme»it  assigned  to  the  at!orney  for  serv- 
teesi  was  held  not  to  be  subject  to  the  set-off  of 
a  Judirment  obtained  against  the  assignor  by  a 
third  peiison,  and  assigned  by  him  to  the  judgment 
delt  .>r,  on  the  ground  that  his  equities  were  in- 
ferior to  those  of  the  attorney.  Lundgreen  v. 
Btratton,  79  Wis.  227. 

Waiver. 

Th*»  right  to  eetoiT  Judgments  may  be  waived  by 
Bpi.!*»cting  to  make  the  application  lor  set-off 
T'^Qdtng  tbe  action,  if  the  claim  is  then  ezlsting. 
Dunkin  v.  Qilbraith.  1  Browne  (Pa.)  47. 

After  tbe  entry  of  a  Judgment  in  favor  of  the 
a^tsneeon  the  assigned  claim,  a  Judgment  then 
eiifting  against  the  assignor  cannot  be  used  as  a 
«(':-uff.  since  the  existence  of  all  defenses  to  the 
•utt  is  negatived  by  tbe  Judgment.  Ault  v.  Ze- 
hering.  38  Ind.  4S9. 

Alihotigb  it  was  held  In  Harpstrite  v.  Vasel,  3  111. 
A'^o.  i:si.  that  a  Judgment  against  the  assignor 
cinrot  be  sec  off  in  a  suit  on  a  simple  contract  by 
the  asalgDee. 

Set-off  of  fioniingent  KaftiJity. 

The  assignee  of  a  Judgment  takes  it  subject  to 
!}]«.'  right  of  the  debtor  to  set  off  any  sums  he  may 
br  v-^nipelled  to  pay  upon  bis  existing  obligation 
a^  surety  for  the  creditor.  NeaJ  v.  Sullivan,  10 
ILch.Eq.27fi. 

A  purety  may  set  off  against  a  Judgment  obtained 
•Azainst  him  by  his  principal,  on  private  trans- 
acLjons  between  tiiem  and  marked  for  the  benefit 
of  one  claiming  to  be  trustee  for  the  principalis 
creditors  for  tbe  use  of  the  trust,  under  a  parol 
agreement,  the  amount  which  he  is  compelled  to 
pay  because  of  bis  principals  default  In  the  obli-  , 
Sition  upon  which  be  was  surety.  Gordon  v. 
aixey.Wya.86aL  I 


AasUmment  in  accordance  with  prior  agreement. 

There  can  be  no  set-off  if  a  Judgment  has  been 
assigned  to  the  attorney  in  payment  for  services 
In  pursuance  of  a  prior  parol  agreement,  and  In 
turn  assigned  for  value  to  a  stranger.  t>oth  parties 
being  ignorant  of  tbe  opposing  Judgment,  although 
the  latter  was  in  existence  when  the  assigned  Judg- 
ment was  entered.    Simmons  v.  Reid;  81 S.  C.  389. 

When  before  the  recovery  of  tbe  Judgment,  the 
plaintiff  agrees  with  tbe  attorneys  to  assign  the 
Judgment  to  them  for  their  costs,  which  agree- 
ment is  carried  out.  the  defendant  is  not  entitled 
to  set  off  against  the  Judgment  in  tbe  bands  of  the 
attorneys  a  Judgment  previously  recovered  by  him 
against  tbe  assignor,  since  at  tbe  time  the  Judg- 
ment is  recovered  in  favor  of  tbe  assignor,  it  doee 
not  belong  to  him,  but  to  the  attornevs.  Perry  v. 
Chester,  53  N.  Y.  243:  Ely  v.  Ck)oke,  28  N.  Y.  365. 

And  a  similar  ruling  was  made  in  Zo^baum  v. 
Parker.  55  N.  Y.  ]20,  on  the  ground  that  the 
equities  of  the  attorney  were  superior  to  those  at 
the  holder  of  the  opposing  Judgment. 

Set-off  on  motion. 

Set-off  has  been  denied  at  timos  on  motion  when 
under  precisely  similar  clrcumstiinces  it  might 
have  been  allowed  in  an  action  to  compel  it.  The 
motion  is  a  procss  quite  too  summary  to  always 
meet  the  requirements  of  the  adjustment  of 
eqnltio?  such  as  are  usually  represented  in  pro- 
ceedings to  procure  a  set-off  against  assignees. 

Thus  it  has  been  held  that  a  set-off  cannot  be 
r»btained  by  motion,  where  the  claim  upon  which 
one  of  the  Judgments  was  entered  was  assigned 
prior  to  the  Judgment.  Swift  v.  Prouty,  64  N.  Y. 
546. 

A  claim  assigned  to  councel  for  services  Just  be- 
fore Judgment  is  not  subject  to  set-off  of  another 
Judgment  existing  at  the  time,  on  motion.  Swift 
V.  Prouty,  6  Hun,  94. 

But  the  fact  that  a  motion  to  set  off  Judgments 
has  been  denied  does  not  Imr  a  suit  to  obtain  such 
set-off.    Pignoiet  V.  Geer,  19  Abb.  Pr.  267. 

Asstffnment  to  a^ttoimey  may  defeat  "Ms  lien. 
The  assignment  of  the  Judgment  tor  costs  to  the 
attorney  may  defeat  his  iien  thereon  so  as  to  prc»- 
olude  bis  objecting  to  the  set-off  of  a  cross- Judg- 
ment.   Perry  v.  Cheater,  4  Jones  &  S  228. 

H.  P.  F. 
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unde.^  In  this  assig^nment  the  intent  and 
contract  is  fully  expressed,  and,  under  fa- 
miliar rules,  that  writing  may  not  be  contra- 
dicted, in  the  absence  of  an  allegation  of 
fraud  or  mistake.  This  evidence  cannot  be 
considered,  but  the  consideration  must  be 
taken  to  be  as  expressed  in  the  writing. 
>  8.  Appellants  contend  that  it  is  only  mu- 
tual judgments  that  may  be  set  off ;  that  to 
be  mutual  the^  must  in  fact  belong  to  the 
respective  parties;  and  that,  by  the  assign- 
ment, the  judgment  against  plaintiff  ceased 
to  belonff  to  Haywood,  and  is  therefore  not 
a  mutual  judgment.  Appellee's  contention 
is  Uiat  under  section  8007  of  the  Code,  and 
also  under  the  rules  of  equity,  the  right  to 
have  these  judgments  set  off  against  each 
other  arose  when,  by  the  verdict,  it  was  de- 
termined that  plaintiff  was  indebted  to  de- 
fendant Haywood ;  and  that  by  the  assign- 
ment Chapman  and  Irwin  took  the  judgment 
subject  to  all  defenses  which  Benson  has 
against  it,  including  the  right  of  set-off.  It 
requires  no  citations  to  show  that  the  judg- 
ments must  be  mutual.  If  it  were  not  for 
the  attorney's  lien  and  assignment,  there 
would  be  no  question  of  the  right  of  either 
party  to  have  these  judgments  set  off.  It  is 
well  established  that  the  assignee  of  a  judg- 
ment takes  it  subject  to  any  defense  which 
the  judgment  debtor  may  have  against  it. 
•Code,  §  2546;  Edmonds  v.  Montgomery,  1 
Iowa,  148;  nur$t  v.  Sh^U,  14  Iowa,  822; 
Davis  V.  Milburn,  8  Iowa,  170;  Bvrtis  v. 
•Cook,  16  Iowa,  194;  Preston  y.  Turner,  86 
Iowa,  671 ;  Ballingsr  v.  Tarbdl,  16  Iowa,  491, 
86  Am.  Dec.  627 ;  Tiffany  y.  StemLrt,  60  Iowa, 
21 1 .  The  attorney ' s  1  ien  is  upon  **  money  due 
his  client  in  the  hands  of  the  adverse  party. " 
Code,  §  216.  Plaintiff  having  the  right  to 
have  tiie  amount  due  from  him  to  Haywood 
set  off  by  his  larger  judgment  against  Hay- 
wood, there  was  no  money  due  from  him 
upon  which  the  lien  could  attach.  We  un- 
derstand appellants  to  rest  their  defense  upon 
the  assignment  alone ;  hence  the  matter  of  the 
lien  need  not  he  further  noticed.  The  ques- 
tion is  whether  tlie  valid  assignment  of  a 
judgment  deprives  the  judgment  debtor  of 


the  right  to  thereafter  have  a  Judgment  in 
his  favor  against  the  assignor  rendered  in  a 
different  action  before  the  assignment  set  off 
against  the  judgment  assigned.  The  basis 
01  the  right  to  set  off  judgments  is  not  dif- 
ferent from  the  right  to  set  off  mutual  claims 
of  any  kind.  If  these  parties  had  held  mu- 
tual accounts  against  each  other,  and  one  of 
them  had  assigned  his  account  against  the 
other  to  a  thirtf  person,  and  that  person  sued 
I  upon  it,  the  right  of  the  one  sued  to  set  up 
I  his  account  against  the  assignor,  asan  offset^ 
I  would  hardly  be  questioned.  In  such  case 
the  assignee  takes  the  account  subject  to  de- 
fenses. There  is  no  distinction  between  sudi 
I  an  assignment  and  an  assignment  of  a  judg- 
ment. It  seems  to  as  entirely  clear  that 
Chapman  and  Irwin  took  this  judgment  sub- 
ject to  plaintiff's  right  to  offset  it  with  his 
judgment,  even  though  at  the  time  they  did 
not  know  that  the  judgment  in  favor  of 
plaintiff  was  unpaid.  Tiffany  v.  Stewart,  60 
iowa,  207,  supports  the  view  we  have  ex- 
pressed. In  that  case  two  ludgments  were 
rendered  against  Henderson  in  favor  of  Tif- 
fany, for  costs  on  appeal,  which  Tiffany  had 
paid.  Upon  the  final  trial  judgment  was 
rendered  in  favor  of  Henderson  and  against 
Tiffany.  Tiffany  sought  to  offset  the  judg- 
ments in  his  favor  against  that  in  favor 
of  Henderson.  Stewart,  White,  and  Parks 
claimed  an  attorney's  lien  and  assignment  of 
the  verdict  and  judgment  in  favor  of  Hen- 
derson. Tiffany  asked  an  injunction  against 
the  defendants  Stewart,  White,  and  Parks, 
to  restrain  them  from  collecting  the  judgment 
against  him.  This  court  held  that  the  in- 
junction should  have  been  granted.  What  is 
said  in  that  case  applies  with  equal  force  to 
this.  It  is  true  those  judgments  were  all 
rendered  in  the  progress  of  the  same  action, 
but  they  were  separate  and  independent  judg- 
ments, and  though,  as  said,  **  they  were  more 
than  mutual  in  the  ordinary  sense  of  that 
term,**  that  does  not  question  the  mutuality 
of  these  judgments.  See  also  Bailinger  v. 
Tarbell,  Burtts  v.  Cook,  and  other  cases  cited 
above. 
The  decree  of  the  District  Court  is  affirmed. 


WASHINGTON  SUPREME  COURT. 


STATE  of  Wasliington,  ex  rel.  Thomas  M. 

REED,  Jr., 

t. 

W.  C.  JONES,  Attorney-General, 

(6  Wash.  452.) 

▲b  enrolled  bill  on  file  in  the  olBoe  of  the 
seoretary  of  state  must  be  accepted  without  ques- 
tion by  the  courts  as  having  been  reffularijr  en- 
acted by  the  legislature. 

(June  A,  1898w) 


APPLICATION  for  a  writ  of  mandamus  to 
compel  re('H>ndent  to  approve  a  bond  tend- 
ered by  relator  as  one  of  the  board  of  land 
commissioners.     Writ  granted. 

An  Act  passed  by  Uie  state  legislature  on 
March  15,  1898,  purported  to  create  a  board  of 
land  commissioners,  and  charged  the  attorney- 
general  with  the  duty  of  approving  the  official 
bond  of  persons  appointed  as  members  of  such 
board.  Kelator  was  duly  appointed  a  member 
of  that  board  under  the  provision  by  the  act. 


NoTB.— ConeltifioenesB  of  enrolled  hiZL 
The  question  how  far  courts  must  treat  an  en- 
rolled bill  as  conclusive  of  the  existence  of  the  law 
including  the  regularity  and  validity  of  its  paaMtgre 
tfarouflrli  all  neceswry  stages  is  one  of  some  difficul- 
ty. The  conclusion  which  will  be  reached  depends 
upon  the  line  of  argument  adopted.  One  of  two 
different  premises  is  usually  adopted  as  a  basis  for 
the  decision.  Blther  of  these  seems  perfectly  prop- 
er and  the  one  will  be  adopted  which  at  the  time 
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See  also  28  L.  R.  A.  737;  32  L.  A.  A.  203;  38  L.  R.  A.  74;  39  L.  R.  A.  439;  40 
L.  R.  A.  195;  44  L.  R.  A.  164:  45  L.  R.   A.  772. 


seems  most  imports  at.  But  the  arguments  from 
them  lead  inevitably  to  opposite  conclusions.  The 
one  premise  is  that  the  constitution  is  binding  on 
the  legislature  and  that  unless  its  provisions  are 
complied  with  the  legislative  acts  will  fall.  The 
other  is  that  the  legislature  is  a  co-ordinate  lyranoh 
of  the  government  and  that  it  must  be  presumed 
to  obey  Its  coDSClence  and  do  its  duty  and  its  asseiw 
tlon  that  it  has  done  so  in  the  manner  usually 
adopted  is  conclusive  of  that  fact.   Of  eouise  If 
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and  tendered  to  respondent  a  bond  whicb  waa 
admitted  to  be  sufficient  bat  whIcb  the  respond- 
ent declined  to  approve  on  tbe  ground  that  the 
act  creating  tbe  board  had  not  been  constitu- 
tionally passed.  Tbe  objections  made  by  re- 
spondent to  the  constitutionality  of  the  act  are 
as  follows:  (1.)  It  was  not  introduced  into 
either  bou<«of  the  legislature  ten  days  before 
the  date  of  final  adjournment,  as  provided  by 
section  86.  article  2,  of  the  State  Constitution. 
(2.)  Section  1  and  section  28  of  tbe  eorolled 
bill  are  subatantially  different  from  such  sec- 
tions as  they  passed  both  houses  of  the  state 
leeislature.  (8.)  An  important  section  was 
added  to  the  bfll  in  the  house  and  was  a  part 
of  that  bill  when  it  passed  that  body  in  the  reg- 
ular way,  which  section  was  not  acted  upon  by 
the  senate  in  any  way,  and  does  not  appear  in 
the  enrol  led  bill.  (4. )  It  appears  from  the  jour- 
nals that  the  house  and  seoate  did  not  pass  the 
same  bill.  That  after  the  bill  had  received  a 
preliminary  consideration  by  the  senate,  it  was 
sent  to  the  house  aud  important  changes  made, 
and  that  when  it  was  returned  to  tbe  senate  it 
was  never  passed  again  in  that  body  in  the 
manner  provider]  by  section  22,  article  2,  of  the 
Constitution.  The  ayes  and  nays  were  not 
called  on  any  of  the  amendments  oo  the  bill 
so  amended. 

Further  facta  appear  in  the  opinion. 

Mewrs.  Greene  A  Turner,  for  relator: 

Unconstitutionality  of  the  statute,  even  sup- 
posing it  to  have  been  in  fact  unconstitutional. 
was  not  a  good  ground  for  the  attorney-general 
to  refuse  his  approval  of  tbe  bond. 

It  was  not  for  tbe  defendant  officer  charged 
with  the  simple  duty  of  approving  an  official 


bond  to  sit  in  judgment  upon  the  constitnllon- 
ality  of  this  enactment  and  refuse  to  approve 
the  bond  on  tbe  sole  ground  that  the  law  charg- 
ing him  with  the  duty  of  approval  was  uncon- 
stitutional. He  should  have  assumed  the 
constitutionally  of  the  act  until  the  contrary 
had  been  decided  in  some  appropriate  direct 
proceeding  in  a  court  of  competent  jurisdiction. 

8taU  V.  SUcenson,  18  Neb.  416;  Jones  v. 
Black,  48  Ala.  540;  State  v.  Crawford,  14  L. 
R.  A.  258,  28  Fla.  441:  State  v.  Wrotnotcski,  17 
La.  Ann.  166;  D^arnett  v.  Haynee,  28  Miss. 
600;  Dorman  v.  State,  84  Ala.  216;  Cooley, 
Const.  lim.  5th  ed.  197. 

The  act  in  question  is  authenticated  by  (he 
signatures  of  the  presiding  officeis  of  both 
houses  and  approved  by  the  governor,  and  being 
80  authenticated  this  court  will  not  go  >)efaloa 
that  authentication  and  search  to  ascertain 
whether  such  facts  exist  as  gave  these  officers 
constitutional  warrant  for  tbeir  action.  It  is 
not  a  function  of  the  journals  under  our  con- 
stitution to  enable  the  courts  to  try  the  validity 
of  statutes. 

Wash.  Const,  art.  2,  §§  11,  21,  22,  27.  81;  1 
Hill,  Statutes  &  Codes,  §  2935;  Bex  v.  Arundel, 
Hob.  109;  Louisiana  State  Lottery  Go,  v.  Bieh- 
oux,  28  La.  Ann.  748,  8  Am.  Dec.  602;  Oreen 
V.  WelUr,  82  Miss.  650;  Swann  v.  Buck,  40 
Miss.  268;  Duneombe  v.  PrindU,  12  Iowa,  1; 
EldY,  Oorham,  20  Conn.  8;  Warner  v.  Beers,  28 
Wend.  172;  Bunty.  VanAUtyne,^  Wend. 605, 
note;  People  v.  Devlin,  88  N.  Y.  269, 88  Am. 
Dec.  877;  People  y.  Marlborough  Highway  Oomrs, 
54  N.  T.  276,  18  Am.  Rep.  581;  Sherman  ▼. 
Story,  80  Cal.  256.  89  Am.  Dec.  93,  overruling 
Foroler  v.  Pierce,  2  Cal.  165;  People  v.  Burt, 


the  constitution  requires  tbe  evidence  ot  proper 
action  to  be  preserved  Its  absence  may  be  fatal  to 
tbe  law. 

The  FmglUh  rule. 

In  Bnirland  tbete  is  no  written  constitutiOD  to 
control  tbeaotlon  of  parliament  and  its  acts  can- 
not therefore  be  questioned.  Hence  the  courts 
tbere  hold  that— 

Tbe  parliament  roll  is  snffloient  to  prove  the  au- 
thenticity of  an  aoL  Bex  v.  Jeffries,  1  Strange, 
446. 

Tbe  journals  of  parliament  are  not  records  and 
eannot  weaken  or  control  a  statute  which  Is  a  rec- 
ord and  to  be  tried  only  by  itself.  Bex  v.  ArundeU 
Hob.  110. 

Bo  ntil  tiel  record  cannot  be  pleaded  against  a  gen- 
eral act  of  parliament.  The  Prince's  Case,  8  Coke, 
28. 

Bven  the  oertUloate  of  the  bill  from  chancery  is 
eoDClusive  without  resorting  to  the  original  act. 
Colleire  of  Phisitians  v.  Hubert,  8  Keb.  687. 
Decisions  hoUting  the  enrolled  act  conclusive. 

There  are  many  dedgions  In  this  country  which 
ao  to  the  full  extent  of  8tats  v.  Jonxb,  eupra,  and 
refuse  to  go  behind  the  enrolled  bilL 

Where  the  legislature  had  provided  a  method  of 
autbeoticating  the  revised  statutes  of  the  state,  the 
court  held  that  the  authentioated  statutes  became 
part  of  tbe  records  of  the  legislature  and  impoi;^ 
absolute  verity.    Md  v.  Gtorham,  20  Conn.  8. 

The  cerdficate  of  the  presiding  officers  that  the 
act  waa  passed  is  conclusive  on  courts.  Stout  v. 
Grant  County  Comrs.  107  Ind.  8I& 

The  right  to  look  behind  the  enrolled  act  is  not 
anatainable  on  the  theory  of  the  independence  and 
•aparate  action  of  the  three  branches  of  the  state 
government.  Louisiana  State  Lottery  Co.  v. 
RIohonx,  28  La.  Ann.  743,  8  Am.  Bep.  eOft  Whlted 
▼.Lewis,  26  Jm,  Ann.  5681 
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The  original  act  is  the  ultimate  proof  of  the  law. 
Clare  v.  State,  6  Iowa,  609;  Duneombe  v.  Prindle, 
12  Iowa,  1. 

Tbe  eorolled  bill  Is  better  evidence  of  what  law  is 
than  the  journals.  Fouke  v.  Fleming,  18  Md.  802; 
Annapolis  v.  Harwood.  d2  Md.  471. 

In  considering  the  effect  of  omitting  a  law  from 
the  printed  volume,  the  court  said:  "Tbe  highest 
and  most  conclusive  evidence  of  a  statute  is  tbe  en* 
rolled  bill.*^    Oreer  v.  State,  54  Miss.  978. 

In  Com.  v.  Martin,  107  Pa.  186,  the  trial  judge  held 
that  an  act  was  a  record  which  imported  absolute 
verity  and  could  not  be  impeached  by  journals 
which  were  not  records.  The  supreme  court  re- 
versed the  decdsion  on  other, points  while  concur- 
ring in  most  that  the  presiding  judge  decided,  but 
the  ruling  in  (reference  to  the  records  does  no«( 
seem  to  have  been  questioned  in  such  a  way  as  to 
have  brought  the  matter  before  the  supreme  court. 

The  court  cannot  look  to  the  journals  to  see  if  a 
oonstitutlonal  quorum  was  present  when  the  act 
was  passed.  Bvans  v.  Browne,  80  Ind.  514. 05  Am. 
Dec  710;  Bender  v.  State,  88  Ind.  S54;  Madison 
County  Comrs.  v.  Burf ord,  08  Ind.  888. 

In  the  following  cases  it  has  been  held  that  the 
authentioated  act  is  conclusive  evidence  of  its  ex- 
istence and  contents:  State  v.  Young,  82  K.  J.  L. 
20,  recognized  in  Standard  Underground  Cable  Co. 
v.  Attorney -General.  48  N.  J.  Bq.  270;  Sherman  v. 
Story.  90  Cal.  258, 80  Am.  Dec.  88;  People  v.  Burt,  48 
Cal.  600;  Weeks  v.  Smith,  81  Me.  688;  Green  v.  Wel- 
ler.  82  Miss.  660:  Swann  v.  Buck,  40  Miss.  268;  E» 
parte  Wren,  68  Miss.  612,  56  Am.  Bep.  826:  overruU 
ing  Brady  v.  West,  50  Miss.  68;  Hunt  v.  Wright,  70 
Miss.  208;  Pacific  Bailroad  v.  The  Governor,  2B 
Mo.  358.  66  Am.  Dec.  678:  State  v.  Swift,  10  Nev.  176, 
21  Am.  Rep.  721;  State  v.  Bogers.  10  Nev.2G0,21  Am. 
Bep.  788:  State  v.  Glenn,  18  Nev.  34;  People  v.  Marl- 
borough  Highway  Comrs.  64  N.  Y.  276, 18  Am.  Bep. 
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48  Cal.  500;  Pacvfie  Railroad  ▼.  The  Oaeernor, 
28  Mo.  853, 66  Am.  Dec.  678,  OYenuliDg  State 
v.  McBride,  4  Mo.  808, 29  Am.  Dec.  686;  State 
T.  Swift,  10  Nev.  176,  21  Am.  Rep.  721;  Fouke 
T.  Fleming,  18  Md.  892;  Ewine  v.  Browne,  80 
Ind.  614,  95  Am.  Dec.  710,  overruliDg  Skinner 
T.  Deming,  2  Ind.  558,  64  Am.  Dec.  468.  and 
Coleman  ▼.  DMina,  8  led.  156;  Bender  ▼.  State, 
58  Ind.  254;  State  y.  Young,  82  N.  J.  L.  41; 
iV(>p2a  ▼.  Chenango  Supn,  9  N.  T.  817;  Brod- 
nax  V.  Groom,  64  if.  C.  244;  MeClineh  v. 
Sturgie,  72  Me.  288;  59U/A  O^totoa  ▼.  Perkins, 
M  U.  8.  260,  24  L.  ed.  154;  Oreen  ▼.  ITeiZ^r, 
82  Miss.  650;  People  ▼.  Starne,  85  HI.  188;  iSe 
parte  Wren,  68  Miss.  512,  56  Am.  Rep.  825; 
MarahaU  Field  d  Co.  v.  Clark,  148  U.  S.  649,  and 
note,  86  L.  ed.  294;  WeeksY.  Smith,  81  Me.  588; 
Be  Welman,  20  Yt.  656;  Ex  parte  Tipton,  28 
Tex.  App.  488;  Edger  v.  Randolph  County 
Comrs.  70  Ind.  881;  State  y.  Denny,  4  L.  R.  A. 
66,  118  Ind.  449;  Glare  ▼.  State,  5  Iowa,  509; 
Whited  T.  Lewie,  25  La.  Ann.  568;  PoMaio 
County  Choaen  Freeholdere  ▼.  Stetenaon,  46  N. 
J.  L.  178;  Standard  Underground  Cable  Co.  v, 
AttyOen.  46  N.  J.  Eq.  270;  State  v.  Bobinaon, 
81  In.  C.  409;  JSr»7^^<?  V.  Magee,  86  Pa.  401; 
Com.  ▼.  Martin,  107  Pa.  185. 

If  it  ehouTd  appear  that  introduction  ten 
days  before  the  tinal  adjournment  was  neces- 
sary to  validate  tbis  act  and  the  journal  evi- 
dence as  to  wbetber  the  bill  was  so  introduced 
is  equivocal  the  act  must  be  held  valid. 

Pack  V.  Barton,  47  Mich,  620;  State  v. 
Francis,  26  Ean.  724;  State  v.  Peterson,  88 
Minn.  148;   Larrison  v.  Peoria,  A.  4b  D,  B, 


Cb.  77  HI.  11;  Schuyler  County  Supra,  t.  Bao- 
pie,  25  HI.  181;  Worthen  ▼.  Badgett,  82  Ark. 
496;  Williama  ▼.  State,  6  Lea,  549;  People  ▼. 
MeElroy,  2  L.  R.  A.  609,  72  Mich.  446;  MiUer 
V.  StaU,  8  Ohio  St.  475;  AUy-Oen,  v.  Bioe, 
64  Mich.  885;  People  v.  Bure/t,  84  Mich.  408; 
Detroit  v.  Detroit  Board  of  Aasessora,  91  Mich. 
78;  Nelaon  v.  Hay%eood  County.  91  Tenn.  596; 
Sackrider  v.  Saginaw  County  Supra.  79  Mich. 
59;  Ex  parte  Wren,  supra;  Territory  v. 
a  Conner,  8  L.  R.  A.  855,  5  Dak.  897:  Ilappd 
▼.  Brethauer,  70  111.  167,  22  Am.  Rep.  70. 

Mr.  W.  C  Jones,  Atty-Oen,,  in  propria 
persona: 

In  the  brief  of  the  government  filed  in  the 
case  of  MarahaU  Field  d:  Go.  v.  Clark,  148  U. 
S.  661,  86  L.  ed.  294,  an  exhaustive  collation 
of  the  authorities  on  this  subject  is  given. 
From  that  it  appears  that  in  twenty-two  of  the 
states  the  courts  have  unhesitatingly  gone  to 
the  journals  to  ascertain  whether  the  legis- 
lature has  complied  with  the  provisions  of  the 
constitution,  in  the  enactment  of  laws.  From 
that  digest  it  appears  that  California  and  Ken- 
tucky at  first  adhered  to  the  English  rule,  bat 
since  the  adoption  of  the  new  constitution  in 
the  former  state,  the  other  rule  has  been  adopt- 
ed, and  it  would  seem  from  the  case  of  Norman 
V.  Kentucky  Managera  of  World'a  Columbian 
Exposition,  18  L.  R.  A.  556,  93  Ky. — ,  that 
Eenluckv  has  also  placed  Itself  in  line  with 
the  weight  of  authorities  and  the  more  modern 
ideas. 

The  courts  will  look  beyond  even  the  jour- 
nal and  consult  the  files  of  the  legislature,  the 


681;  Williams  v.  Taylor,  83  Tex.  087:  Usener  v.  State, 
8  Tex.  App.  177. 

Of  these  oases  perhaps  those  wbiob  best  set  out 
the  arflTumeot  of  this  side  of  the  question  are:  State 
V.  Young,  Sherman  v.  Story,  Green  v.  Weller,  Pad- 
flo  Railroad  v.  The  Goveraor,  and  State  v.  Swift, 
auprcL 

There  are  besides  the  above  some  cases  in  which 
although  the  question  is  not  positively  decided  the 
judflres  wrltinirthe  opioions  have  plainly  lodlcated 
a  leaulDg  towards  that  rule. 

In  Falconer  v.  Gampl)eli,  2  McLean,  106,  the  court, 
although  stating  that  the  question  is  not  before  It, 
plainly  Intimates  that  the  enrolled  act  is  conclu- 
sive upon  the  question  of  its  having  received  the 
constitutional  majority. 

In  State  v.  Robinson,  81 K.  C.  400,  where  the  ques- 
tion was  as  to  the  effect  of  the  omission  from  the 
act  of  the  signature  of  the  presiding  officer  of  the 
assembly,  the  court  seems  to  incline  to  the  opinion 
that  the  journals  are  not  competent  evidence. 

Day  Land  &  Cattle  Go.  v.  State,  68  Tex.  6S6,  shows 
a  disinclination  on  the  part  of  the  court  to  go  be- 
hind the  legishiUve  action. 

The  effect  ofeonstftutional  provistona. 

There  is  another  class  of  cases  in  which  the 
courts  have  considered  it  part  of  their  duties  to  as- 
certain that  the  legislature  has  complied  with  the 
constitutional  provisions  although  conceding  as 
stated  by  the  West  Virgrlnla  court  that,  **  when  an 
act  has  been  constitutionally  passed  the  court  can- 
not go  behind  it  for  any  purpose  whatever.** 
Lusher  v.  Scltes,  4  W.  Ya.  U. 

So  the  presumption  from  the  enrollment  is  con- 
clusive except  as  to  matters  upon  which  the  con- 
stitution makes  the  validity  of  the  enactment  rest. 
State  V.  Wray,  100  Mo.  694. 

So  the  Journals  are  not  admissible  to  show  that 
thp  >>il  I  'iM  not  pass.    But  this  does  not  preclude  an 
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inquiry  into  the  prerequisites  fixed  by  the  consti- 
tution of  which  the  journals  are  required  to  fur- 
nish evidence.    Stare  v.  Chester  (S.  C.)  May  1ft,  18B3. 

If  the  constitution  requires  certain  things,  the 
court  may  look  to  the  journals  to  see  that  they  are 
done.    Hunt  v.  State,  ZZ  Tex.  App.  806. 

The  court  may  take  notice  of  the  Journals  to  de- 
termine whether  or  not  constitutional  require- 
ments were  complied  with.  People  v.  Mahaney,  13 
Mich.  481;  Atty-Gcn.  v.  Joy,  86  Mich.  04;  Call&ghan 
V.  Chlpman,  60  Mich.  610. 

Provisions  as  to  quorum  and  recordina  vote. 

One  of  the  provisions  of  the  constitution  which 
are  most  frequently  relied  on  to  give  the  court  the 
right  to  inspect  the  Journals  is  that  requiring  the 
record  of  the  yeas  and  nays,  and  requiring  a  cer- 
tain number  of  members  to  be  present. 

Under  a  constitution  requiring  all  bills  to  be 
passed  by  yea  and  nay  votes  of  record,  the  court 
may  look  to  the  Journals  to  see  if  an  act  was  actu- 
ally passed.  Bode  v.  Phelps.  80  Mich.  606;  Detroit  v. 
Detroit  Board  of  Assessors,  01  Mich.  78. 

The  Journals  are  competent  to  show  that  an  act 
was  not  passed  by  the  required  majority.  Skinner 
V.  Deming,  2  Ind.  658, 54  Am.  Dec.  463. 

Journals  may  be  examined  to  see  if  the  act  re- 
ceived the  required  vote.  Fordyce  v.  God  man,  20 
Ohio  St.  1. 

Where  the  constitution  requires  the  vote  to  be 
taken  by  yeas  and  nay8,to  be  entered  on  the  Journal, 
and  a  certain  number  to  pass  an  act,  the  court  may 
look  to  the  Journal  to  see  if  t tie  act  was  passed. 
Osbum  V.  Staley,  6  W.  Ya.  86, 13  Am.  Rep.  640. 

Resort  to  the  journals  is  not  precluded  by  a  con- 
stitutional provision  that  the  bills  shall  be  signed 
by  the  presiding  officers  in  open  session  and  the 
fact  noted  on  the  Journals  when  It  elsewhere  pro- 
vides that  each  house  shall  keep  a  Journal  and  that 
after  a  bill  has  been  rejected,  no  similar  bill  shall 
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•original  bHIs  on  file  in  the  office  of  the  secre- 
tary of  state  or  any  other  competent  evidence 
to  determine  these  questions. 

Under  our  constitution  it  would  seem  that 
the  court  must  of  necessity  examine  the  files 
«nd  original  bills  in  case  any  question  is  pre- 
sented which  necessitates  such  an  examination 
for  its  correct  solution. 

Article  2.  §  38,  provides  as  follows:  '•  No 
-amendment  to  any  bill  shall  be  allowed  which 
ahall  change  the  scope  and  object  of  the  bill." 
When  it  is  alleged  before  our  courts  that  any 
•act  is  obnoxious  to  the  constitution  because  the 
legislature  has  violated  this  provision  by  al- 
lowing an  amendment  to  a  bill  which  changed 
Its  "scope  and  object,"  the  conit  can  ouly 
^erermine  the  (question  by  examining  the  bill 
«s  it  was  originally  introduced,  the  amend- 
ments which  were  made  and  the  bill  as  finally 
passed. 

See  Cooley.  Const.  Lim.  p.  168;  Sutherland, 
Stat.  Constr.  pp.  42-45;  State  v.  Piatt,  3  8.  C. 
N.  S.  159,  16  AnL  Rep.  647;  State  v.  Edgood, 
18  S.  C.  57;  Bamsep  County  Supra,  v.  Heenan, 
-2  Minn.  880;  Meraele  v.  Dawn,  64  Wis.  827; 
Peoj^e  V.  De  Wolf,  62  111.  258;  Opinion  of 
Justices,  85  N.  H.  579,  62  N.  H.  622;  Moody 
T.  State,  48  Ala.  115,  17  Am.  Rep.  28;  Jone$ 
•V.  ButcHnaan,  48  Ala.  721:  Stein  ▼.  Leeper, 
•78  Ala.  517;  Berry  ▼.  Baltimore  d  D.  P.  B. 
Co.  41  Md.  446.  20  Am.  Rep.  69;  Legg  v. 
jinnapolis,  42  Md.  203;  Norman  v.  Kentucky 
Managers  of  World's  Columbian  Sxpoeition, 
■supra;  Ndim  ▼.  Haywood  County,  91  Tenn. 
•596. 


Hoyt*  c7.  ,deli  vered  the  opinion  of  the  court: 

Respondent,     as     attorney -general,     was 

charged  by  an  act  of  the  legislature,  or  what 

purports  to  be  such,  with  the  duty  of  ap- 

E roving  the  bond  of  the  relator  as  one  of  the 
oard  of  state  land  commissioners  provided 
for  by  said  act.  This  duty  he  refused  to 
perform,  on  the  ground  that  what  purported 
to  be  the  act  of  the  legislature  was  not  in 
fact  such,  for  the  reason  that  the  constitu- 
tional requirements  had  not  been  observed  by 
the  legislature  in  its  passage.  This  pro- 
ceeding is  brought  on  the  part  of  the  relator 
to  compel  such  action  by  respondent. 

There  is  a  line  of  authorities  which  we 
might  follow  and  dispose  of  this  case  with- 
out at  all  entering  into  the  question  as  to 
whether  or  not  in  fact  said  purported  act  of 
the  legislature  should  have  force  as  such ; 
but  in  view  of  the  great  importance  of  a 
prompt  determination  of  the  question  as  to 
whether  or  not  said  purported  act  is  in  force, 
and  of  the  further  fact  that  the  elaborate 
briefs  filed  upon  the  part  of  the  respective 
parties  will  enable  the  court  to  as  intelli- 
gently determine  that  question  in  this  pro- 
ceeding as  in  any  other,  we  have  concluded 
that  our  dutv  to  the  parties  and  to  the  pub- 
lic will  be  best  pertormed  by  disregarding 
all  preliminary  questions  which  might  be 
raised,  and  determining  the  rights  of  the 
parties  upon  the  broad  ground,  upon  which 
it  has  been  largely  argued,  as  to  whether  or 
not  such  purported  act  is  in  fact  a  part  of 
the  statute  law  of  this  state. 


%e  passed  at  the  same  session.  Brewer  v.  Huntiog- 
-don,  86  Tenn.  73S. 

Under  a  oonstitutlonal  provision  that  on  the  final 
passage  of  bills,  the  vote  shall  bo  by  yeas  and  nays, 
^entered  on  the  journal,  and  that  no  bill  shall  be> 
«oine  a  law  without  a  conourrenoe  of  a  majority  of 
the  members  elected,  the  court  to  determine 
-whether  or  not  a  bill  was  constitutionally  passed 
will  look  to  the  journals.  San  Mateo  County  v. 
teothem  Pac.  R.  Co.  18  Fed.  Bep.  722. 

But  the  Supreme  Court  of  the  United  States  has 
beld  that  a  constitutional  provision  that  each  house 
«ball  keep  a  journal  of  Its  proceedings  and  the  yeas 
«nd  nays  of  the  members  shall  be  entered  thereon, 
<doe8  not  make  the  journal  better  evidence  of  the 
bill  as  passed  by  the  legislative  body,  than  the  bill 
«B  enrolled,  attested  by  the  presiding  ofDcers  of 
^eaoh  bouse,  signed  by  the  president,  and  depoelted 
In  the  office  of  the  secretary  of  state.  Marshall 
Field  ft  Co.  V.  dark,  143  U.  S.  648.  C6  L.  ed.  294. 

Although  in  United  States  v.  Ballln,  144  U.  8. 1, 
40  L.  ed.  321,  thn  court  assumes  without  deciding 
that  the  journals  may  be  resorted  to  for  the  pur- 
pose of  determining  whether  or  not  constitutional 
requirements  were  compiled  with  in  passing  a  law, 
although  at  the  same  time  pointing  out  matters 
w^bich  suggest  the  unreliability  of  such  evidence. 

RequOremenU  a»  to  special  legUsUUian, 

Where  the  constitution  requires  notice  to  be 
Civen  of  intention  to  Introduce  special  or  local  bills, 
«nd  that  the  leginlatum  shall  provide  the  means  for 
obtaining  and  preserving  the  evidence  thereof,  the 
aothenticatlon  of  the  bill  is  not  conclusive,  but  the 
-courts  may  look  to  the  preserved  evidence  to  see 
if  the  requisite  notice  was  given.  Passaic  County 
Cboeen  Freeholders  v.  Stevenson.  40  N.  J.  L.  178. 

But  In  Arkansas  it  was  held  that  no  issue  can  be 
caised  in  the  oonrts  as  to  whether  or  not  the  legrls- 
tatare  complied  with  the  oonstitutlonal  requlre- 
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ments  as  to  notice  of  special  legislation.    Davis  v. 
Gaines,  48  Ark.  870. 

Oeneral  expressions  as  to  eompUanee  with  constitu- 

Hon, 

If  it  appears  affirmatively  on  the  journal  that  in 
the  passage  of  any  bill  some  mandatory  provision  of 
the  constitution  has  not  been  complied  with  it  will 
be  fatal  to  the  validity  of  the  statute.  Smithee  v. 
Garth,  88  Ark.  17. 

It  is  well  settled  that  courts  will  look  to  the  legis- 
lative journals  to  ascertain  whether  or  not  the  act 
In  fact  passed  in  accordance  with  the  forms  and  in 
the  manner  prescribed  by  the  constitution.  Worth- 
en  V.  Badgett,  82  Ark.  496. 

The  courts  are  gravitating  towards  the  English 
rule,  for  while  they  say  that  the  enrolled  bill  is  not 
conclusive  of  the  valid  enactment  of  a  luw  and  that 
they  may  look  behind  it  to  the  journals,  they  sup- 
ply by  presumption  everything  necessary  to  its  va- 
lidity save  where  the  journals  affirmatively  show  a 
violation  of  the  constitution.  Glidewell  v.  Martin, 
61  Ark.  550. 

Courts  will  see  if  oonstitutlonal  provision  is  com- 
plied with.    WeUlv.Kenfleld,54CaLm. 

The  courts  may  go  behind  the  act  Itself  to  inqtdre 
whether  or  not  the  legislature  or  the  executive  has 
violated  or  disregarded  the  mode  pointed  out  by 
the  organic  law.  The  power  is  incident  to  all  courts 
of  general  jurisdiction  and  necessary  to  the  pro- 
tection of  public  rights  and  liberties.  Fowler  v. 
Pierce,  2  Cal.  165. 

The  bill  is  a  nullity  if  the  journals  show  that  the 
constitutional  requirements  were  not  comphed 
with.    McCuUoch  v.  State,  11  Ind.  424. 

The  journals  may  be  examined  to  ascertain 
whether  or  not  the  act  was  constitutionally  passed. 
People  V.  Buroh,  84  Mich.  406. 

Astofaetof  passoffs. 

Some  of  the  oases  oontatai  expresstons  at  least 
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It  is  claimed  on  tbc  part  of  the  respondent 
that  it  cannot  have  such  force,  by  reason  of 
the  fact  that  the  legislature  has  not  complied 
with  the  constitutional  requirements  by 
which  a  certain  subject-matter  can  be  en- 
acted into  a  law.  It  is  not  contended  but 
that  the  enrolled  bill  on  file  in  the  office  of 
the  secretary  of  state  is  in  all  respects  regu- 
lar upon  its  face,  and  bears  the  signatures  of 
the  presiding  officers  of  the  respective  houses 
of  the  legislature  in  due  form,  and  has  been 
regularly  approved  by  the  governor,  and  de- 
posited in  said  office,  as  rec^uired  by  the 
S revisions  of  the  constitution  in  that  regard  ; 
ut  it  is  claimed  that  an  examination  of  the 
journals  of  the  respective  houses  will  show 
that  the  legislature  disregarded  several  man- 
datory provisions  of  the  constitution  which 
it  was  incumbent  upon  them  to  observe  be- 
fore any  bill  could  become  a  law.  The  argu- 
ment upon  what  is  shown  by  the  journal, 
and  the  effect  thereof,  has  been  elaborate  and 
full ;  and  the  publicity  which  has  been  there- 
by given  to  the  manner  in  which  such  jour- 
nals have  been  kept,  and  the  want  of  care 
exercised  by  the  legislature  in  seeing  that  a 
compliance  with  constitutional  provisions  is 
made  to  appear  therein,  cannot  but  be  bene- 
ficial, whatever  may  be  the  effect  thereof  in 
the  decision  of  the  question  now  before  the 
court. 

Preliminary  to  entering  upon  the  question 
thus  argued,  we  must  decide  another  ques- 
tion, which,  if  determined  adversely  to  the 
position  of  the  respondent,  will  make  it  im- 
proper for  us  to  enter  at  all  upon  the  dis- 


cussion as  to  the  effect  of  the  journal  entries 
above  referred  to.  This  is  as  to  the  effect  to 
be  given  to  the  enrolled  bill  on  lil€f  in  tlie 
office  of  the  secretary  of  state.  It  is  claimed 
on  the  part  of  the  relator  that  such  enrolled 
bill  is  absolutely  conclusive  of  the  fact  that 
it  had  been  regularly  enacted  into  a  law  by 
the  legislature,  and,  if  this  be  true,  it  is  of 
course  immaterial  as  to  what  the  journals  or 
an^  other  proof  may  or  may  not  show  upon 
this  subject.  As  to  just  what  force  the  re- 
spondent is  willing  to  concede  to  such  en- 
rolled bill  is  not  entirely  clear  from  his  ar- 
gument, thouffh  it  may  probably  be  fairly 
deduced  therefrom  that  he  is  willing  to  con- 
cede that  it  prima  facie  establishes  the  fact 
of  the  regularity  of  its  passage  through  the 
legislature,  but  that  sudi  prima  facie  proof 
is  overcome  whenever  there  is  a  sugirestion 
to  the  court  that  the  journal  or  other  com- 
petent proof  shows  that  some  constitutional 
requirement  has  not  been  complied  with ; 
that,  upon  such  suggestion,  Uic  courts  must 
take  judicial  notice  of  what  the  journals 
show  in  that  regard,  and,  if  it  appear  to  the 
court  therefrom  that  tJiere  has  been  such  vio- 
latAon  of  constitutional  requirements,  it  must 
be  held  that  the  enrolled  bill  is  not  in  force 
as  a  law.  That  this  is  the  position  of  the 
respondent  seems  certain  from  the  line  of 
authorities  which  he  has  cited  to  sustain  it, 
as  nearly  or  quite  all  of  them  hold  that  such 
prima  facie  presumption  attaches  to  the  en- 
rolled bill.  If  this  is  not  his  position,  then 
it  must  be  that  the  enrolled  bill  is  proof  of 
nothing,  and  that  in  every  case  the  courts 


which  tend  to  show  that  the  Jouroals  may  be  ex- 
amined as  to  eaob  and  every  step  in  the  course  of 
the  passag-e  of  a  bill,  and  that  the  eDrollment 
oreates  merely  a  presumption  in  favor  of  the  bill 
which  may  at  anytime  be  overthrown  by  evidence 
furnished  by  the  Journals.  Of  course  such  a  rule 
makes  the  journals  a  record  of  higher  (p^de  than 
the  enrolled  bill. 

In  State  v.  Hagood.  18  S.  C.  46,  the  chief  Justice 
In  discuasingr  the  question  of  the  right  of  the  court 
to  go  l)ehind  the  enrolled  act,  said:  "Fictions  of 
law  are  often  convenient  when  dynastic  interests 
are  to  be  upheld  against  the  reason  that  commends 
popular  rights,  but  have  no  place  in  interpreting 
the  instrument  from  which  all  governmental 
power  springs  and  by  which  its  efficacy  is  to  l)e 
tested." 

The  court  will  look  to  the  Journals  to  ascertain 
whether  or  not  a  statute  has  a  legal  existence- 
Jones  V.  Hutchinson,  43  Ala.  721;  Moody  v.  State, 
4S  Ala.  116, 17  Am.  Kep.  28;  Henderson  v.  State*  94 
Ala.  05. 

The  court  may  go  behind  the  oertiQcate  of  the 
presiding  officers  as  to  the  fact  of  passage.  State 
V.  McLelland,  18  Neb.  286, 68  Am.  Rep.  814;  State  v. 
Bobinsoo,  20  Neb.  96. 

The  Journals  are  official  records.  State  v.  Wright, 
14  Or.  885. 

In  Illinois  the  legislative  journals  may  be  re- 
sorted to.  Walnut  V.  Wade,  108  U.  S.  683, 26  L.  ed. 
626. 

In  Miller  v.  State,  8  Ohio  St.  476,  it  is  assumed 
that  the  journals  might  be  looked  at. 

The  court  may  examine  the  journals  for  certain 
purposes.  People  v.  McElroy,  2  L.  R.  A.  600,  72 
Mich.  446;  Sackrider  v.  Saginaw  Ck>unty  Suprs.  70 
Mich.  58;  Stow  v.  Grand  Rapids,  Id.  605. 

In  People  v.  McElroy.  mpra^  the  court  stated 
that  in  Michigan  it  has  been  the  practice  of  the 
23  L.  R.  A. 


court  to  look  into  the  journals,  and  the  Judge  writ- 
ing  the  opinion  states  that  in  his  opinion  it  is  rifffat 
for  the  courts  to  look  to  the  journals  for  certain 
purposes,  although  he  further  states  that  it  is  not 
necessary  to  determine  In  that  case  how  far  it  may 
be  examined  to  impeach  duly  authenticated  acts. 

The  courts  cannot  wholly  ignore  the  Journals. 
State  V.  Francis,  26  Kan.  724:  Be  Vanderberg,  28 
Kan.  243;  Weyand  v.  Stover,  85  Kan.  615. 

The  prima  facie  validity  of  a  bill  may  be  over, 
come  by  evidence  furnished  by  the  Journals.  Illi- 
nois Gent.  R.  Co.  v.  People,  19  L.  R.  A.  119, 148  HI. 
484. 

The  enrolled  bill  is  not  conclusive.  Smithee  v, 
Campbell,  41  Ark.  471. 

Oaines  v.  Borrigan,  4  Lea,  608,  stated  that  the 
weight  of  authority  was  that  journals  were  ad. 
missible  but  refused  to  determine  whether  or  not 
such  was  the  rule  in  Tennessee. 

Also  in  Kentucky  It  has  been  stated  that  the  ma^ 
Jority  of  the  states  permit  resort  to  the  Journals. 
Norman  v.  Kentucky  Managers  of  Worlds  Colum- 
bian Exposition,  18  L.  R.  A.  660, 98  Ky.  — . 

It  is  stated  in  the  brief  of  the  attorney-general  in 
the  case  of  Marshall  Field  &  Co.  v.  Clark,  148  U.  8. 
649, 86  L.  ed.  281,  tliat  in  Wyoming  the  Journals  may 
be  examined,— citing  Brown  v.  Nash,  1  Wyo.  Terr. 
86;  Union  Pac.  R.  Co.  v.  Garr.  1  Wyo.  Terr.  96» 

In  the  following  oases  it  la  held  that  the  enrolled 
act  IS  not  conclusive  but  that  the  odurt  may  resort 
to  the  Journals  tor  the  purpose  of  overthrowing  It 
imder  certain  oircumstanoes.  Re  Roberts.  6  Coio» 
626;  Illinois  Cent.  R.  Co.  v.  Wren,  48  lU.  77;  Larri- 
8on  V.  Peoria,  A.  &  D.  R.  Co.  77  111.  11;  Bins  ▼. 
Weber,  81 111.288:  People  v.  Loewejnthal,  08  liL  191: 
Wenner  v.  Thornton.  98  III.  166;  Coleman  v.  Dob- 
bins, 8  Ind.  166;  Cobum  v.  Dodd,  14  Ind.  847;  Oor. 
dell  V.  State,  22  Ind.  4:  Ramsey  County  Supts.  ▼. 
Heenan,  2  Minn.  330;  State  v.  Gould,  81  Minn.  18» 
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aDcl  all  the  inhabitants  of  the  state  must  take 
notice  of  the  course  of  the  legislature  as  to 
every  step  relating  to  the  passage  of  a  bill, 
so  far  as  such  steps  are  made  obligatory  upon 
the  legislature  by  the  constitution.  If  the 
courts  were  to  hold  with  this  latter  conten- 
tion, it  would  lead  to  such  results  as  to  al- 
most justify  revolution  on  the  part  of  the 
people.  With  such  a  construction  once  sanc- 
tioned by  the  courts,  it  would  follow  that, 
in  however  good  faith  an  individual  or  an 
officer  might  act  in  view  of  the  law  as  it  ap- 
peared in  the  enrolled  bill,  such  seeming 
law  or  such  good  faith  could  in  no  manner 
protect  him  from  the  result  of  his  acts  if  in 
fact  the  journals  failed  to  show  that  the  act 
had  been  regular!  }r  passed  bv  the  legislature. 
Hence  a  person  might,  while  supposing  that 
be  was  acting  directlv  in  accordance  with 
the  laws  of  the  state,  be  in  fact  committing 
a  crime,  and  an  officer  who  should  venture 
to  pay  out  money  in  pursuance  of  what  thus 
seemed  to  be  the  law  could  be  called  upon 
to  account  for  the  same  as  having  been  paid 
out  in  violation  of  all  law  if  in  fact  such 
seeming  law  had  not  been  constitutionally 
passed,  as  shown  by  the  legislative  journals. 
That  such  must  lie  the  result  if  the  signing 
by  the  presiding  officers  and  the  approval  by 
the  governor  are  to  be  considered  only  as 
steps  in  the  act  of  making  the  bill  a  law, 
ana  not  in  themselves  proof  of  such  fact, 
seems  clear  under  well -settled  rules  relating  | 
to  construction.  If  such  signing  and  ap- 
proval are  only  steps,  then  the  fact  that  they 
have  been  taken  In  no  manner  proves  that 


any  other  required  step  has  been  taken,  and 
it  must  follow  that,  before,  the  courts  can 
find  that  the  bill  has  become  a  law,  they 
must  look  and  see  that  all  the  steps  required 
by  the  constitution  to  constitute  it  such  have 
been  observed  by  the  legislature.  Such  a 
construction  given  to  the  enrolled  act  would 
render  it  practically  impossible  for  the  courts 
even  to  aetermine  what  was  the  law,  and 
would  render  it  absolutely  impossible  for 
the  average  citizen  to  ascertain  that  of  which 
he  must  at  his  peril  take  notice.  There  is 
enough  injustice  in  requiring  the  citizen  to 
take  notice  of  the  statute  law  when  to  do  so 
he  has  only  to  determine  the  legal  effect  of 
the  enrolled  acts  on  file  in  the  office  of  the 
secretary  of  state,  and,  if  he  is  further  re- 

auired  to  take  notice  of  all  that  is  shown  by 
le  journals  of  the  legislature  which  may 
affect  the  regularity  with  which  such  acts 
have  been  passed,  he  will  indeed  be  in  a 
sorry  condition.  The  absolutely  disastrous 
result  of  this  construction  has  led  the  courts 
which  have  held  that  they  could  go  behind 
the  enrolled  act  to  adopt  the  theory,  which 
seems  to  us  to  be  entirely  illogical,  that  the 
enrolled  acts  prima  facie,  but  not  conclu- 
sively, establish  the  fact  of  their  regular  en- 
actment. Such  holding  compels  the  further 
one  that,  whenever  the  attention  of  the  courts 
is  directed  to  the  particular  parts  of  the  jour- 
nal which  show  a  want  of  compliance  with 
constitutional  re<^uirements,  the  courts  must 
take  judicial  notice  of  all  facts  therein  con- 
tained in  relation  to  the  point  to  which  their 
attention  has  thus  been  called,  and,  if  such 


State  V.  Head,  71  Mo.  806;  Ballou  v.  Black,  17  Neb. 
889;  Opinion  of  the  Justices,  H6  N.  H.  670,  46  N.  H. 
807, 68  N.  H.  9S2:  OatUn  v.  Tarboro,  78  K.  C.  119; 
Nelson  v.  Haywood  Oountj,  91  Tenn.  606. 

In  a  few  of  the  cases  in  this  class  the  statutes  have 
been  attacked  for  failure  to  comply  with  some 
oonstitutionai  requirement,  or  the  court  has 
limited  the  rlffbt  to  go  to  the  journals  to  such 
cases:  as  in  Spanirler  v.  Jaooby,  U  TIL  207, 68  Am* 
Dec.  671;  People  v.  Stame,  ^  01.  186:  People  v. 
DeWolf ,  68  UL  288;  Ryan  v.  liyncb,  08  lU.  100;  Turley 
V.  Logan  County,  17  HI.  151;  Preacott  v.  lUiooia 
A  M.  Gonal  Trustees,  19  HI.  32i;  State  v.  Brown,  20 
fla  407. 

If  it  affirmatively  appears  that  the  act  was  not 
passed,  the  court  will  pronounce  it  invalid.  State 
T.  Rogers,  88  Or.  848;  Currie  v.  Southern  Pac  Go. 
810r.566. 

2V>  contradict  enrolled  hUL 

In  accord  with  the  expressions  found  in  cases 
cited  under  the  last  preceding  subdivision  some  of 
the  courts  have  held  that  the  enrolled  bill  was  not 
oonolusive,  even  upon  the  question  of  tbe  language 
of  the  act,  but  that  it  might  be  contradicted  or  cor- 
rected by  entries  found  in  the  journals. 

Tbe  journals  may  be  consulted  to  determine 
what  tbe  act  was  which  passed  tbe  legislature  and 
whether  or  not  it  corresponds  with  the  enrolled 
*et.  State  v.  Piatt,  8  &  C.  N.  S.  ISO,  10  Am.  Sep. 
647:  State  V.  Deal,  84  Fla.  806. 

The  court  may  Axamine  the  journals  to  see 
whether  or  not  the  act  as  published  was  the  one 
which  received  tbe  assent  of  the  legislature.  Berry 
T.  Baltimore  ft  D.  P.  R.  Ck>.  41  Md.  446,  SO  Am.  Rep. 
88;  Legg  V.  Annapolis,  48  Md.  208;  Strauss  v.  Heiss, 
40Md.8O8. 

The  act  will  be  declared  void  if  it  differs  ma- 
tenaliy  from  that  shown  by  the  journals  to  have 

23  L.  R.  A. 


been  passed.  Moog  v.  Randolph,  77  Ala.  607;  Sayre 
V.  Pollard,  Id.  606;  Abemathy  v.  State,  78  Ala.  411; 
Stein  V.  Leeper,  Id.  617. 

Journals  may  be  examined  to  determine  what 
the  bill  is.    Otilcot  County  v.  Davlea,  40  Ark.  200. 

In  HoUlngs worth  v.  Thompson,  46  La.  Ann. — ^ 
the  court  looked  Into  tbe  journals  upon  an  allega- 
tion  that  the  act  as  published  was  not  the  same  as 
the  one  enacted,  without  any  extended  discussion 
of  the  right  to  do  so,  and  also  without  noticing  its 
former  decisions  on  tbe  subject. 

Where  the  enrolled  bill  showed  interlineations 
on  its  face,  the  court  looked  to  the  Journals  stating 
that  the  rule  of  Green  v.  WeUer  must  be  received 
with  some  qualification.  Brady  v.  West,  60  Miss.  08. 

But  in  Texas  it  has  been  held  that  the  journals 
are  not  admissible  for  the  purpose  of  showing  that 
the  enrolled  bill  is  not  the  one  which  passed  the 
bouse.    Be  Tipton,  8  L.  R.  A.  826, 28  Tex.  App.  488. 

How  far  joumale  may  estaitlith  a  law  for  which  no 
enrolUd  biU  ie  found. 

The  journals  cannot  be  used  to  show  the  passage 
of  a  law  which  cannot  be  found  among  the  en- 
rolled acts.  Graves  v.  AJaap,  1  Ariz.  274. 

That  the  act  contalued  an  emergency  clause 
when  passed  cannot  be  shown  by  the  journals. 
Re  General  Appropriation  Bill,  16  Colo.  590. 

The  journals  cannot  be  used  to  add  an  alleged 
omlsBlon  to  tbe  enrolled  bill.  State  v.  Leidtke,  8 
Neb.  482. 

But  in  Texas  it  has  been  held  that  the  journals 
may  show  the  passage  of  a  bill  if  other  evidence  is 
wanting.  Houston  &  T.  C.  R.  Co.  v.  Odum,  88 
Tex.  848. 

It  seems  that  in  some  of  the  states  no  weight 
whatever  is  given  to  the  enrollment,  but  the  whoi* 
question  of  the  existence  of  tbe  law  is  determnwa 
from  the  journals  alone.    In  such  jurisdictions  the 
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^Journals  show  any  want  of  compliance  with 
the  mandates  of  .the  constitution,  declare  such 
prima  facie  presumption  overcome,  and  the 
law  invalid.  The  result  of  this  construction 
will  lead  to  results  as  disastrous  and  embar- 
Tassing  as  would  the  other  construction  of 
which  we  have  been  speaking.  For  a  num- 
ber of  years  after  the  passage  of  an  act  It 
may  be  given  force  by  the  courts,  bv  reason 
t)f  the  prima  facie  presumption  flowing  from 
the  flnaing  of  the  act  regularly  enrolled  and 
«igDcd  in  the  office  of  the  secretary  of  slate. 
Then,  after  said  act,  to  all  intents  and  pur- 
poses, has  been  treated  as  in  force  during  all 
■of  these  years,  upon  the  suggestion  of  some 
person  that  there  was  a  fatal  omission  in  the 
journal  entries  regarding  the  passage  there- 
t>f,  the  court  must  take  judicial  notice  of 
such  facts,  if  shown  bv  the  journal,  and  from 
that  time  on  it  must  be  held,  not  only  that 
4BUch  bill  was  not  then  a  law,  but  tuat  it 
never  had  been  such.  The  confusion  as  to 
rights  and  duties  growing  out  of  such  a  state 
of  uncertainty  as  to  what  the  statute  law  of 
the  state  is  may  well  appall  one  who  even 
«uperflcially  contemplates  the  same.  Worse 
than  this  may  happen,  however.  The  sug- 
gestion as  to  the  invalidity  of  the  law  may 
be  made  to  one  superior  court  in  the  state, 
•and  from  that  moment  such  court  must  hold 
the  law  invalid  if  the  journal  shows  any  con- 
«titutional  irregularity  in  its  passage ;  while 
in  another  superior  court  said  act  will  still 
be  given  full  force  as  a  law,  by  reason  of  the 
fact  that  no  suggestion  has  been  made  which 
will  authorize  the  court  to  go  behind  the 


prima  facie  presumption  flowing  from  the  en- 
rolled bill.'  If,  from  the  enrolled  bill  on 
file,  it  can  be  conclusively  presumed  that  it 
has  been  regularly  enacted  by  the  legisla- 
ture, none  of  these  evil  consequences  will 
follow,  and  the  duty  of  the  courts  will  be 
conflned  exclusively  to  ascertaining  the  effect 
of  such  law.  It  follows  that,  as  a  matter  of 
public  policy,  as  well  as  of  convenience  and 
certainty,  the  court  should  adopt  the  rale 
which  makes  such  enrolled  bills  conclusive 
evidence  of  their  regular  enactment,  if  it  can 
do  so  without  violating  some  fundamental 
constitutional  provision  or  well- settled  rule 
of  construction.  As  we  have  already  stated, 
none  of  the  cases  cited  by  respondent  go  to 
the  extent  of  holding,  as  first  above  sug- 
gested, that  the  enrolled  act  on  file  is  proof 
of  nothing  at  all,  and  that  the  fact  of  its  be- 
ing thus  Found  on  file  must  be  supplemented 
by  the  further  affirmative  finding  from  the 
journals  that  It  has  been  regularly  enacted 
before  it  can  be  given  any  K)rce  whatever; 
nor  have  we  been  able  to  find  any  cases  go- 
ing to  that  extent.  We  may  therefore  dis- 
miss that  construction  from  further  consider- 
ation, though  to  us  it  seems  to  follow  more 
logically  from  the  course  of  the  argument  of 
respondent  than  does  that  upon  which,  un- 
der the  authorities,  he  must  rest  his  case. 

As  a  basis  for  our  further  discussion,  then, 
it  may  be  accepted  as  a  fact  that  all  of  the 
courts  hold  that  these  enrolled  bills  are  prima 
facie  the  law,  and  that  they  must  be  given 
force  as  such  until  their  invalidity  is  sug- 
gested in  some  proceeding.     Yet  to  hold  that 


ilffnatures  of  the  presidlngr  offloera  to  the  bill  are 
not  necessary.  Speer  v.  AUegh&ny  &  M.  PI.  Road 
Co.  232  Pa.  876;  Cottrell  v.  State,  9  Neb.  128. 

The  fact  of  passage  might  be  determiDsd  from 
the  Journals.  Lea vod worth  County  Comrs.  v.  Hig- 
^nbotham,  17  Kan.  02. 

Although  if  the  enrollment  was  to  be  considered 
as  a  record  the  signatures  of  the  presiding  officers 
to  the  bill  would  be  essential,  as  was  held  in  an 
Ohio  case.  State  v.  Kiesewetter,  45  Ohio  St.  268. 

The  New  York  deoUions. 

The  New  York  decisions  are  not  very  satisfactory 
-on  this  question.    The  early  cases  held  that— 

The  objection  that  the  act  was  not  passed  by  the 
-consritiitional  majority  cannot  be  taken  by  de- 
murrer.   Thomas  v.  Dalrin,  22  Wend.  9. 

In  Warner  v.  Beers,  23  Wend.  172,  It  Is  intimated 
that  the  bill  is  conclusive  with  the  possible  excep- 
tion of  the  question  whether  or  not  it  received  the 
vote  required  by  the  constitution. 

In  Hunt  V.  Van  Alstyne,  25  Wend.  605,  the  chief 
justice  stated  that  In  his  opinion  the  court  could 
not  go  l)ehind  the  oertlfloate  of  the  presiding  offl- 
eers  to  determine  whether  or  not  the  bill  received 
"the  constitutional  majority. 

In  Commercial  Bank  of  Buffalo  v.  Sparrow,  2 
Detilo,  97,  it  was  held  that  the  original  act  may  be 
4n8pected,but  as  that  referred  simply  to  the  enrolled 
Mil  as  agfdnst  the  printed  one,  the  case  is  not  very 
valuable  on  this  question. 

In  People  v.  Purdy,  2  Hill,  84,  it  is  stated  that  the 
-oourt  may  Jock  beyond  the  printed  statute  back 
to  the  enrolled  bill,  and  that  case  was  affirmed  on 
that  point  in  4  Hill,  884,  while  Senators  Page  and 
ITranklin  were  of  opinion  that  the  Investigation 
might  extend  to  the  journals.  The  oourt  may  ex- 
••mine  the  original  law  on  file  in  the  office  of  the 
ecorotory  of  state.   And  it  seems  that  the  journals 
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may  also  be   consulted.    De  Bow  ▼.   People,  1 
Denio,  9. 

The  later  cases  have  likewise  exhibited  an  un- 
certainty which  suggests  a  doubt  as  to  what  is  the 
rule  in  that  stale. 

It  is  not  permissible  to  prove  that  a  quorum  wat 
not  present  or  that  the  yeas  or  nasm  were  not 
entered  on  the  Journal.  But  the  oourt  states  that 
the  failure  of  the  presiding  officer  to  state  that  a 
required  three-fifth  majority  were  present  at  the 
passage  of  the  act  is  not  oonolusive  that  it  was  not, 
but  that  fact  can  be  shown  by  the  journals.  Peo- 
ple V.  Chenango  Supra.  8  N.  Y.  817. 

Courts  cannot  go  to  the  journals  to  impeach  a 
statute.  People  v.  Devlin,  88  N.  Y.  280, 88  Am.  Dea 
877. 

Whenever  the  question  arises  as  to  the  constitu- 
tionality of  a  statute  the  court  may  resort  to  any 
sourceof  information  which  in  its  nature  is  orig- 
inal evidence  of  any  fact  relating  to  the  inquiry 
including  the  Journals  of  the  legislature.  People 
V.  Petrea,  92  N.  Y.  128. 

The  certificate  to  the  original  bill  may  be  aided 
by  the  Journals.  Rumsey  v.  New  York  &  N.  B.  B. 
Co.  180  N.  Y.  88. 

Special  eircumstancetf 

The  Journals  wUl  not  be  searched  to  overthrow  a 
law  after  it  has  been  recognized  and  acted  upon 
for  a  long  period  of  years,  in  this  case  nearly  ten. 
Mitchell  V.  Campbell,  19  Or.  198. 

In  case  where  the  certificate  of  the  proper  offloera 
raised  a  doubt  as  to  whether  or  not  the  act  bad 
passed  the  oourt  thought  proper  to  look  into  the 
Journals  to  determine  that  question.  Burr  v. 
Boss,  19  Ark.  260. 

The  legislative  Journals  will  not  be  oonsoited  to 
determine  the  validity  of  an  act  creating  a  oourt 
which  was  duly  enrolled,  signed  by  the  presiding 
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his  prima  facie  presumption  attaches,  and  a 
-conclusive  one  does  not,  seems  to  us  to  be  il- 
logical in  the  highest  degree.    Besides,  there 
Is  something  ridiculous  in  holding  that  tliere 
-can  be  such  a  thing  as  a  prima  facie  law. 
It  is  true  that  it  is  frequently  the  duty  of 
-courts  and  citizens  to  accept  certain  things 
as  prima  facie  proof  of  what  the  law  is,  but 
that  is  an  entirely  different  proposition  from 
holding  that  a  certain  thing  is  prima  facie 
a  law.     An  act  of  the  legislature,  when  reg- 
ularly on  file  in  the  office  of  the  secretary  of 
-state,  is,  and  must  necessarily  be,  either  a 
law  or  not  a  law ;  and  it  is  preposterous  to 
hold  that  that  which  is  the  law  is  so  only 
prima  facie,  or  to  hold  that  that  which  is  in 
"fact  not  a  law  is  even  prima  facie  so.     What 
constitutes  the  statutory  law  of  a  state  must 
necessarily  be  an  absolute  proposition,  and 
not  simply  a  prima  facie  one.     The  statutes 
published  by  authority  do  not  purport  to  be 
the  law ;  they  only  purport  to  be  copies  of 
the  law  as  it  is,  and  prima  facie  show  that 
~fact.     It  is  perfectly  competent  for  the  leg- 
'islature  not  only  to  so  provide,  but  it  may 
In  almost  any  other  way  provide  what  may 
prima  facie  be  taken  to  have  the  force  and 
effect  of  the  original  law,  but  this  is  the  ez- 
-tent  to  which  the  legislature  can  go.     It  can 
provide  various  methods  of  proving  the  ex- 
istence of  the  original  law  other  than  its  act- 
ual production,  but  the  entire  force  of  all 
these  substitutes  is  to  show  what  the  original 
law  on  file  in  the  office  of  the  secretarv  of 
«tate  is.     The  enrolled  bill  on  file  is  either 
what  it  purports  to  be, — a  law   regularly 


passed  through  the  legislature, — or  It  is  noth- 
ing whatever.  If  it  was  in  fact  regularly 
passed,  it  is  a  law;  not  simply  prima  facie 
a  law,  but  conclusively  so.  If  the  courts 
can  give  any  force  whatever  to  the  fact  that 
it  has  not  been  regularly  passed  through  the 
legislature,  then  the  courts  must  take  it  as 
the  facts  show,  and  cannot,  in  the  event  of 
its  not  having  been  regularly  passed  through 
the  legislature,  give  it  any  force  whatever. 
But,  as  we  have  seen,  there  are  none  of  the 
courts  but  what  go  so  far  as  to  hold  that  such 
enrolled  bills  are  prima  facie  the  law.  Upon 
what  ground  can  they  do  this?  We  are  un- 
able to  discover  but  one  ground  upon  which 
any  satisfactory  reasoning  can  be  founded, 
and  that  is  because  they  are  the  final  records 
of  the  acts  of  the  legislative  department,  reg- 
ularljr  certified  by  it.  as  required  by  the  con- 
stitution, for  the  information  and  guidance 
of  the  other  departments  of  the  government. 
If  they  are  not  such  final  records,  then  tha 
placine  of  them  on  file,  signed  and  approved, 
can  be  no  more  than  one  of  the  steps  devolv- 
ing upon  the  legislature  in  making  a  law, 
and,  until  the  other  necessary  steps  are  also 
made  to  appear,  there  is  nothing  to  show  the 
court  in  any  manner  whatever  tnat  the  neces- 
sary steps  to  make  it  a  law  have  been  taken. 
It  seems  therefore  to  follow  as  a  necessary 
conclusion  that  all  of  the  courts  have  looked 
upon  these  enrolled  bills  as  the  final  records 
of  the  legislative  department  in  the  enact- 
ment of  law,  and,  if  this  is  so,  why  should 
they  not  be  ffiven  the  sanctity  and  force  in- 
cident to  final  records?    If  they  are  final  rcc- 


-offioerB  of  each  honse,  approved  by  the  irovemor, 
«nd  promuUnited  with  the  other  Islwb  of  the  aesgioo 
in  a  ooUateral  attempt  to  Impeaoh  a  Judflrment  of 
the  court  by  showing  that  it  was  not  lawfully  con- 
«tttutlonaL    Ck>mfltock  v.  Tracey,  40  Fed.  Bep.  KB. 

What  evtdenee  may  be  conaidared. 

The  coart'will  not  go  behind  tbe  journals.  Wise 
▼.  Bigger,  79  Va.  260;  MlUer  y.  Goodwin,  70  lU.  656. 

Courts  will  not  go  behind  tbe  act  itself,  the  en. 
rolled  bin,  and  tbe  Journals.  Hughes  v.  Felton. 
11  Colo.  489. 

Parol  evidence  is  not  adrnteible  to  impeach  the 
•enrolled  bill.    State  v.  Smith,  44  Ohio  St.  848. 

In  deciding  that  eztrinslo  evidence  cannot  be 
^ven  to  show  that  proper  notice  was  not  given  of 
tbe  introduction  of  a  local  law,  tbe  court  said:  **  The 
legislative  Journals  are  the  only  evidence  which 
courts  can  receive  In  an  attack  of  this  kind  upon 
the  constitutionality  of  an  act."  Speerv.  Athens, 
9  L.  R.  A.  402,  85  Ga.  40. 

As  to  tbe  consideration  of  eztrinslo  evidence  to 
•how  unconstitutionality  of  statute,  tee  note  to 
Stevenson  v.  Colgan  (CaL)  14  L.  B.  A.  460. 

Evidence, 

The  impeaching  evidence  must  be  offered.  The 
appellate  court  will  not  examine  the  Journals  for 
the  first  time  when  the  case  reaches  it.  Bedard  v. 
Halt  44  in.  91;  Grob  v.  Cusbman.  45 IIL  119. 

Evidence  to  overtbrow  the  statute  must  be  in- 
troduced to  the  trial  oourt.  State  v.  Brown,  83  8. 
<J.16l. 

Tbe  court  will  not  take  Judicial  notice  of  the 
>>unial8.  Burt  V.  Winona  &  St.  P.  R.  Co.  81  Minn. 
472. 

Tbe  invalidity  of  a  statute  cannot  be  proved  by 
julmJoBions  of  the  partlea  Happel  v.  Bretbauer, 
^  m.  167,  82  Am.  Bep.  70. 
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Parties  cannot  stipulate  that  the  act  was  not 
properly,  piuaed.    Atty-Gen.  v.  Rice,  64  Mich.  385. 

OoOaierai  decitiont. 

Many  of  the  decisions  which  are  sometimes  re- 
ferred  to  as  authorities  upon  the  question  whether 
or  not  the  oourt  could  look  into  the  Journals  to 
determine  tbe  existence  or  constitutionality  of 
a  statute  have  turned  upon  the  question  of  tbe 
effect  of  the  failure  of  the  Journals  to  state  cer- 
tain facts  and  are  therefore  of  no  positive  au- 
thority upon  the  main  question,  and  are  valuable 
merely  as  showing  the  policy  of  the  court  in 
reference  to  going  behind  the  enrolled  bill. 

Among  the  cases  of  that  class  are  the  following: 
South  Ottawa  v.  Perkins.  04  U.  S.  260,  24L.  ed.  154; 
Amoskeag  Nat.  Bank  v.  Ottawa,  105  XT.  S.  667,  26  L. 
ed.  1204;  Illinois  v.  Illinois  Cent.  R.  Co.  83  Fed. 
Rep.  761;  Harrison  v.  Gordy.  67  AUl  48;  Walker  v. 
Griffith,  60  Ala.  861;  HaU  v.  Steele,  82  Ala.  562;  Jen- 
nings V.  Russell.  92  Ala.  608;  Yinsant  v.  Knox,  27 
Ark.  266;  English  v.  Oliver,  28  Ark.  317;  State  v. 
Little  Rook  &  M.  R.  Co.  81  Ark.  701;  State  v.  Craw- 
ford, 85  Ark.  237:  People  v.  Dunn,  80  CaL  212;  Ter- 
ritory  v.  O'Connor,  8  L.  R.  A.  865,  5  Dak.  807; 
Schuyler  County  Suprs.  v.  People,  25  111.  181:  Wa- 
bash R.  Co.  v.  Hughes,  88  111.180;  State  v.  Robert- 
son, 41  Kan.  200;  Chicago,  K.  &  N.  R.  Co.  v.  Man- 
hattan, 45  Kan.  410;  State  v.  Hastings,  24  Minn.  78; 
State  V.  Peterson,  88  Minn.  143;  Lincoln  v.  Haugan, 
45  Minn.  451;  HuU  v.  Miller,  4  Neb.  508:  State  v. 
Van  Duyn.  24  Neb.  586;  Mumford  v.  Sewail,  11  Or. 
71, 60  Am.  Rep.  462;  Bond  Debt  Cases.  12  S.C.  200; 
State  v.McConnell,8Lea,  832;  Williams  v.  State,  6 
Lea,  549;  Blessing  v.  Galveston.  42  Tex.  641;  Bound 
V.  Wisconsin  Cent.  R.  Co.  45  Wis.  548. 

The  court  looked  into  the  Journals  in  Division  of 
Howard  County,  16  Kan.  104,  without  deciding 
whether  or  not  it  bad  the  right  to  do^,  but  held 
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ords  in  any  sense  whatever,  it  is  because 
under  the  proyisions  of  the  constitution,  in- 
terpreted in  the  light  of  the  universal  prac- 
tice of  legislative  bodies,  it  must  be  held 
that  such  bodies  are  authorized  to  make  up 
an  authoritative  record  certified  in  a  certain 
way,  and  that  this  record,  when  so  made  up, 
carries  with  it  as  a  necessary  import  the  fact 
that  all  the  steps  which  led  up  to  the  mak- 
ing of  such  record  have  been  regularly  taken ; 
and,  if  from  such  record  it  can  be  prima 
facie  presumed  that  all  the  necessary  steps 
have  been  taken,  it  seems  to  logically  follow 
that  such  facts  should  be  conclusively  pre- 
sumed therefrom.  The  legislature  is  a  co- 
ordinate branch  of  the  f^ovemment,  and  can- 
not in  any  sense  be -said  to  be  an  inferior 
body.  Consequently  its  final  record,  when 
certified  and  recorded  as  required  by  the  con- 
stitution, imports  absolute  verity.  There  is 
no  reason  why  the  final  record  thus  made  up 
by  the  legislative  department  of  the  govern- 
ment should  not  be  conclusive  of  the  fact 
that  all  the  steps  necessary  to  make  up  such 
record  had  been  regularly  taken,  the  same  as 
the  judgment  of  a  court  of  competent  juris- 
diction IS  of  all  the  facts  necessary  to  sustain 
it.  The  decree  of  a  court  of  general  juris- 
diction, if  fair  upon  its  face,  proves  itself, 
and  is  conclusive  of  all  the  facts  necessary 
to  sustain  it,  and,  upon  principle,  the  same 
rule  should  obtain  as  to  the  final  record  of 
the  ]ep:islature  in  the  enactment  of  a  law. 
In  tills  regard  it  may  be  8ug/?ested  that  the 
final  record  of  a  court  of  general  jurisdiction 
may  be  attacked  upon  several  grounds,  and 
the  attack  sustained  by  proof  of  what  oc- 
curred in  the  progress  of  the  case  before  it 
was  made  up.  This  is  only  true  when  such 
attack  is  made  in  a  direct  proceeding  against 
such  record,  and  never  when  the  same  is 
brought  in  question  collaterally ;  and,  as 
there  is  no  method  provided  by  the  constitu- 
tion or  laws  for  a  direct  attacJc  upon  an  en- 
rolled bill,  it  follows  that,  if  an  attack  upon 
it  is  to  be  made  at  all,  it  must  be  made  in  a 
collateral  proceeding ;  hence  the  point  we  are 


trying  to  make  is  aided,  instead  of  met,  by 
such  suggestion. 

But  it  is  argued  with  great  force  on  the 
part  of  the  res*pondent  that  if  the  courts  do 
not  look  into  the  proceedings  of  the  legisla- 
ture, and  set  aside  laws  when  not  enacted 
with  the  formalities  required  by  the  consti- 
tution, the  legislature  can  at  pleasure  nullify 
all  such  proyisions.  This  is  no  doubt  true, 
and  it  is  upon  this  line  of  reasoninff  that 
those  courts  which  have  gone  behind  tlie  en- 
rolled bill  have  justified  themselves  in  so 
doing.  This  line  of  reasoning  seems  to  as- 
sume that  the  judicial  department  is  charged 
with  seeing  that  all  the  mandatory  provisions 
of  the  constitution  are  complied  with.  But 
is  this  a  reasonable  construction  in  view  of 
the  theory  of  our  government,  and  the  prin- 
ciples enunciated  m  our  constitution?  Each 
of  the  three  departments  into  which  the  gov- 
ernment is  divided  are  equal,  and  each  de- 
partment should  be  held  responsible  to  the 
people  that  it  represents,  and  not  to  the  other 
departments  of  Uie  government,  or  either  of 
them.  What  are  the  respective  duties  of 
these  departments?  They  may  be  briefly 
stated  thus:  The  legislature  enacts  laws, 
and  is  commanded  by  the  constitution  to  en- 
act them  in  a  certain  way.  The  executive 
enforces  the  laws,  and  by  the  constitution  it 
is  made  his  duty  to  take  certain  steps  look- 
ing towards  such  enforcement  in  the  manner 
prescribed  therein  upon  the  happening  of 
certain  contingencies.  The  judicial  depart- 
ment is  charged  with  the  duty  of  interoret- 
ing  the  laws,  and  adjudging  rights  and  ob- 
ligations thereunder.  What  is  the  law  upon 
which  the  judicial  department  must  thus  de- 
termine rights  and  obligations?  It  is — First, 
the  constitution  of  the  state ;  second,  so  much 
of  the  common  law  as  is  in  force  here,  and 
the  laws  of  the  legislature;  and,  third,  the 
acts  of  the  executive  department  in  those 
matters  in  which,  under  the  constitution,  it 
is  given  the  power  to  exercise  discretion 
under  certain  contingencies.  Such  being  the 
respective  duties  of  the  several  departments,. 


that  even  by  bo  doin?,  the  enrolled  bill  was  not 
avoided. 

In  Norman  v.  Kentucky  Managers  of  Worlds 
Ck>lumbian  Exposition.  18  L.  R.  A.  556. 03  Ky. — ,tbe 
question  is  not  decided,  but  there  Is  a  valuable  dis- 
cussion of  principles  and  authorities  In  the  dissent- 
Inf?  opinion. 

In  Bradley  v.  West,  60  Mo.  83,  the  court  decided 
the  case  on  the  irround  that  the  question  cannot  be 
raised  in  the  supreme  court  for  the  first  time. 

In  Lyman  v.  Martin,  2  Utah,  136,  the  question 
was  raised  but  not  decided. 

The  enrolled  bill  is  the  best  evidence  as  between  it 
and  the  printed  statutes.  Central  R.  Co.  v.  Heame, 
82  Tex.  546. 

The  printed  law  may  be  rebutted.  Meracle  y* 
Down,  64  WiB.  823. 

FdciSatton  of  ivudLiaiaJL  opinion. 

It  will  be  noticed  that  in  many  instances  decisions 
from  the  same  state  appear  on  both  sides  of  the 
question,  and  It  is  a  fact  that  many  of  the  states 
havA  etaan^ed  their  rule  03oe,  and  sometimes  two 
^  ^Gre  times,  and  in  some  Instances  where  Judges 
'^ve  felt  themselves  bound  by  precedent  to  fol- 
low the  rule  established  they  have  expressed  their 

28  L.  R.  A. 


dissatisfaction  with  it  and  their  conviction  that  the- 
rule  which  had  not  been  adopted  in  their  state  wa» 
the  proper  one. 

As  illustrations  of  the  change  of  opinion,  see  the 
New  York  decisions  cited  auprcu  Compare  Mar- 
shall Field  &  Co.  V.  Qark,  148  U.  8.  649.  80  L.  ed.  294. 
with  United  States  v.  fiallin,  144  U.  S.  1,  80  L.  ed. 
821;  Fowler  v.  Pierce,  2  Cal.  165.  and  Weill  v.  Ken- 
field,  54  Cal.  Ill,  with  Sherman  v.  Story,  80  CaL  £66, 
89  Am.  Dec.  93,  although  in  California  there  was  a 
change  of  constitutional  requirements  which  may 
account  for  the  second  change  of  opinion.  Bz- 
aminealso  the  Mississippi  and  Indiana  and  Texas 
decisions  as  cited  suprcu  The  Missouri  deoisiODS 
also  show  some  change.  In  fact  the  court  seems 
to  be  exceptional  which  has  adopted  at  the  outset 
a  rule  which  has  proved  perfectly  satisfactory. 

In  State  v.  Moore,  80  Neb.  ^-t  the  court  in  fol- 
lowing State  y,  McLelland,  18  Neb.  286, 68  Am.  Rep. 
814,  says:  **Were  the  question  a  new  one,  they 
would  say  that  a  bill  duly  deposited  and  authenti- 
cated would  import  absolute  verity.** 

In  Webster  v.  Little  Rook,  44  Ark.  686,  the  writer 
of  the  opinion  expressed  his  individual  preference 
for  the  English  doctrine  but  followed  the  prec- 
edents of  the  state.  H.  P.  F 
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it  seems  to  us  that  the  acts  of  each  of  them, 
when  certified  as  required  bj  the  constitution, 
or  by  such  a  universal  course  of  practice  as 
to  hare  tbe  force  of  a  constitutional  pro- 
vision, should  be  conclusive  upon  each  of 
the  other  departments ;  and  there  would  seem 
to  be  no  more  impropriety  in  tbe  legislature 
seekinflT  to  go  behind  the  final  record  of  a 
court,  for  the  purpose  of  determining  whether 
or  not  it  had  obeyed  the  constitutional  di- 
rections in  making  such  a  record,  than  there 
would  be  in  the  courts  seeking  to  eo  behind 
the  final  record  made  by  tbe  fegisfative  de- 
I>artment.  As  we  have  seen,  the  executive, 
under  tbe  constitution,  is  charged  with  do- 
ing certain  things  upon  certain  contingencies 
happening,  and  under  the  constitution  he  is 
given  no  power  thus  to  act  excepting  upon 
such  contingency :  yet  if  the  governor  deter- 
mines that  such  contingency  exists,  and  acts 
in  pursuance  thereof,  no  court,  so  far  as  wc 
have  been  able  to  see,  has  ever  sought  to  in- 
quire into  the  fact  as  to  whether  or  not  the 
<x>ntingency  upon  which  the  governor  had 
founded  his  action  in  fact  existed.  Foi  in- 
stance, under  the  constitution,  the  govcmor 
is  authorized  to  convene  the  legislature  upon 
extraordinary  occasions,  and  there  wouhl 
seem  to  be  the  same  reason  for  a  court  refus- 
ing to  give  force  to  his  proclamation  thus 
convening  the  legislature  if  upon  investiga- 
tion it  found  that  t^e  extraordinary  occasion 
upon  which  the  governor  had  assumed  to  act 
did  not  in  fact  exist  as  there  would  be  to  go 
back  of  the  record  made  by  the  legislature. 
To  preserve  the  harmony  of  our  form  of  gov- 
ernment it  must  bo  held  that  these  several 
mandatory  provisions  are  addressed  to  the 
department  which  is  called  upon  to  perform 
them,  and  that  neither  nf  the  other  depart- 
ments can  in  any  manner  coerce  that  depart- 
ment into  obedience  thereto.  Courts  have 
gone  behind  the  final  records  of  the  legisla- 
tive department  upon  what  seems  to  us  a  false 
theory.  They  have  assumed  that  the  manda- 
tory provisions  of  the  constitution  are  safer 
if  the  enforcement  thereof  is  intrusted  to  the 
Judicial  department  than  if  so  intrusted  to 
the  legislature;  in  other  words,  they  have 
acted  upon  the  presumption  that  their  de- 

f»artment  is  the  only  one  in  which  sufficient 
ntegrity  exists  to  insure  the  preservation  of 
the  constitution.  How  the  courts  have  ob- 
tained this  idea  is  somewhat  difficult  to  as- 
certain, but  that  they  entertain  it,  and  have 
allowed  it  to  influence  their  decisions,  is  so 
evident  that  even  a  superficial  examination 
of  such  decisions  will  satisfy  any  one  of  the 
fact. 

But  it  is  said  that  all  courts  assume  some 
snperioritv  over  the  legislature,  for  the  rea- 
son that  they  refuse  to  give  force  to  an  act 
which  upon  its  face  violates  some  provision 
of  the  constitution.  A  brief  examination 
will  show  that  such  conclusion  is  unwar- 
ranted by  the  fact  stated.  The  courts  are 
called  upon  to  adjudicate  rights  under  the 
laws  of  the  state.  Those  laws  are  made  up 
of  the  provisions  of  the  constitution,  the  com- 
mon law,  and  the  acts  of  the  legislature,  and 
the  acts  of  the  executive  when  by  the  consti- 
tution he  is  authorized  to  act  in  such  a  way 
as  to  affect  rights  or  obligations.    The  con- 
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stitution  comes  to  all  of  the  departments  di- 
rectly from  the  people,  and  is  the  supreme 
law  of  the  land,  and  can  in  no  manner  be 
changed  or  affected  by  the  action  of  either  the 
legislative  or  executive  department.  The 
rest  of  the  law  comes  to  each  of  such  depart- 
ments, authenticated  in  the  way  the  consti- 
tution or  custom  requires,  from  the  hands  of 
the  other  departments ;  and  though  they  each 
take  it  as  verity,  and  give  it  the  full  force 
which  it  can  derive  as  the  expressed  will  of 
the  department  from  which  it  emanates,  yet 
when  it  comes  in  conflict  with  the  constitu- 
tion, it  must  yield,  for  the  reason  that  such 
constitution  has  a  sanction  greater  than  could 
be  given  by  the  action  of  all  of  the  depart- 
ments, and  must  stand  as  against  the  action 
of  any  one  or  all  of  them.  Upon  principle, 
then,  in  view  of  the  division  into  depart- 
ments under  our  form  of  government,  each 
of  equal  authority,  one  department  Cannot 
rightfully  go  behind  the  final  record  certified 
to  it  or  to  the  public  from  either  of  the  other 
departments;  and  the  judicial  department  is 
no  more  justified  in  going  behind  the  final 
act  of  the  legislature  to  see  if  it  has  obeyed 
every  mandatory  provision  of  the  constftu- 
tiou  than  has  the  legislature  to  go  bacls  of 
tbe  final  record  made  by  tbe  courts  to  see 
whether  or  not  they  have  complied  with  all 
constitutional  requirements.  If  wo  investi- 
gate the  question  in  the  light  of  uutliority, 
and  analyze  the  cases  upon  the  subject  m 
the  light  of  the  principle  at  the  bottom  there- 
of, it  will  be  found  that  the  overwhelming 
weight  of  authority  is  in  favor  of  the  prop- 
osition that  courts  will  not  go  back  of  the 
enrolled  bills  on  file  in  the  secretary  of  state's 
office.  It  is  true  that  a  large  number  of 
courts  have  held  that  they  would  investigate 
the  proceedings  of  the  legislature  to  see  if 
constitutional  requirements  had  been  com- 
plied with,  but  even  these  courts  have  nearly 
all  of  them  conceded  that  the  older  decisions 
clearly  establish  the  doctrine  that  such  en- 
rolled acts  are  conclusive,  and  have  vielded 
their  assent  to  such  doctrine  under  the  con- 
stitutions existing  at  the  time  the  older  cases 
were  decided.  They  have  argued,  however, 
that,  for  the  reason  that  the  newer  constitu- 
tions contain  many  provisions  mandatory 
upon  the  legislature  as  to  its  practice  in  en- 
acting laws,  the  courts  must  see  to  it  that 
such  mandatory  provisions  are  enforced,  and, 
as  they  cannot  do  this  if  they  hold  to  said 
doctrine  they  must  refuse  so  to  do,  and  look 
to  the  proceedings  of  the  legislature  which 
culminated  in  the  enrolled  act.  If  the  courts 
are  justified  in  the  position  above  suggested, 
that  the  judicial  department  is  superior  to 
the  others,  this  reasoning  will  have  force; 
otherwise,  it  cannot. 

It  is  further  argued  that,  from  the  fact  that 
most  constitutions  recently  adopted  contain 
an  increased  number  of  mandatory  directions 
to  the  legislature,  the  courts  are  justified  in 
changing  the  old  rule,  and  in  going  behind 
the  enrolled  act  to  see  that  the  legislature 
obeys  such  directions.  We  are  unable  to  see 
any  force  in  such  an  argument.     Under  every 

f;ovemment  which  has  as  a  part  thereof  a 
egislature,  certain  formalities  on  the  part 
of  such  legislature  are  necessary  before  any 
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subject- matter  can  be  given  the  force  of  law ; 
und,  if  the  courts  could  not  properly  inquire 
into  the  fact  as  to  whether  or  not  such  formal- 
ities had  been  complied  with  when  but  a 
single  ouc  was  enjoined  upon  the  legislature, 
there  can  be  no  good  reason  why  it  could  do 
BO  when  several  arc  thus  enjoined.  The  the- 
ory upon  which  the  courts  refused  to  go  be- 
hind the  enrolled  bill  when  only  such  single 
formality  was  required  was  that  the  enrolled 
bill  was  a  final  record,  and  imported  verity; 
and,  if  it  imported  verity  when  the  one  for- 
mality was  required,  why  should  it  not  im- 
port like  verity  when  more  than  one  is  re- 
quired? Under  no  government  of  this  form 
could  a  bill  become  a  law  without  the  vote 
of  a  majority  of  a  quorum  in  its  favor,  as 
such  must  be  taken  to  be  a  part  of  the  con- 
stitution, either  written  or  unwritten,  of 
every  government  proceeding  according  to 
any  constitutional  form  whatever.  If  the 
alleged  want  of  any  requirement  would  jus- 
tify going  behind  the  enrolled  bill,  it  would 
seem  that  it  would  be  the  one  that  a  quorum 
was  not  present  when  the  bill  purported  to 
have  been  passed,  for  the  reason  that  such  an 
allegation  would  not  only  show  that  a  for- 
mality required  by  every  constitution  before 
a  bill  should  become  a  law  had  been  omitted, 
but  would  also  show  that  a  legal  legislature 
had  not  been  present  at  that  time ;  yet,  when 
such  requirement  was  the  principal  one, 
substantially  all  of  the  courts  held  that  the 
enrolled  bill  imported  verity,  and  could  not 
be  attacked  by  showing  that  a  quorum  was 
not  present  when  it  was  passed.  The  cases 
were  not  only  practically  uniform  when  such 
single  formality  wds  required,  but  they  so 
continued  even  after  they  were  called  upon 
to  adjudicate  as  to  the  effect  of  such  enrolled 
acts,  where  some  provisions  of  the  constitu- 
tion as  mandatory  as  any  of  ours  were  in  full 
force  :  and,  in  many  of  the  states  where  such 
formalities  were  required  by  the  constitu- 
tion, there  was  fully  as  mandatory  a  pro- 
vision as  to  the  keeping  of  a  journal,  and 
requiring  those  formalities  to  be  made  of 
record  therein,  as  is  that  in  our  constitution. 
This  course,  of  decisions  continued  for  a  lonfj 
time,  until  at  last  some  of  the  appellate 
courts  seemed  to  assume  that  it  was  their 
duty,  not  only  to  supervise  inferior  courts, 
but  also  the  other  departments  of  the  govern- 
ment. 

We  shall  hereafter  review  a  few  of  the 
many  cases  upon  this  subject,  but  at  this 
point  a  word  as  to  the  oiiportiinities  for  fraud 
growing  out  of  the  holding  of  such  enrolled 
bills  to  be  conclusive  as  compared  with  the 
contrary  holding.  We  have  already  seen  the 
disastrous  results  of  the  contrary  holding  in 
its  general  effect  upon  the  community,  and 
even  a  superficial  examination  of  the  ques- 
tion will  show  that  the  opportunities  for 
committinfj:  a  fraud  upon  the  members  of  the 
legislature  themselves  will  be  much  greater 
if  the  journals  are  allowed  to  control  than 
they  would  be  if  the  enrolled  act  is  held 
conclusive.  The  enrolled  acts  are  prepared 
with  some  care,  and,  under  the  rules  of  our 
legislature  and  of  every  legislative  body  of 
wiiich  we  have  any  knowledge,  some  com- 
mittee is  charged  with  the  responsibility  of 
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seeing  that  such  enrolleil  bills  aro  comparedi 
with  the  one  which  actually  passed  the  leg- 
islature before  they  arc  presented  to  the  pre- 
siding officer  for'signature.     There  is  there- 
fore some  protection   thrown  around  these- 
enrolled  act43,  and  it  would  be  a  difficult 
matter  for  any  one  through  carelessness  or 
fraud  to  prevent  the  will  or  the  legislature,  a» 
expressea  in  the  bill  actually  passed,  being^ 
embodied  in  the  enrollment  thereof.     But, 
if  the  doctrine  be  once  established  that  the 
fact  that  such  bill  had  passed  can  be  nega- 
tived by  the  journal,  there  would  be  very 
little  to  prevent  a  bill  which  bad  been  prop- 
erly passed  being  defeated  by  the  carelessness- 
or  fraud  of  the  journal  clerk  or  some  employ^ 
under  him.     Under  the  practice  prevailing^ 
in  the  legislature  of  tliis  state,  and  in  most, 
of  the  other  states,  there  is  very  little  assur- 
ance that  the  journal  will  fully  and  accu- 
rately show  the  proceedings  of  the  body  for 
which  it  is  kept.     The  practice  in  nearly  all 
such  bodies  is  to  have  the  journal  read,  if 
read  at  all,  from  loose  slips  of  paper,  made- 
up  partly  in  writing  and  partly  by  pasted 
slips,  and,  after  being  thus  read,  ordered  ap- 
proved.    It  is  also  a  fact  of  which  every  one- 
has  knowledge  that  often  upon  such  reading 
there  is  such  inattention  on  the  part  of  the- 
members  of  the  legislature  tliat  gross  errors, 
might  pass  unnoticed.     The  journal,  as  thus 
read  and  approved  from  loose  slips  of  paper, 
is  then  passed  to  the  journal  clerk,  and  by 
him,  or  under  his  direction,  transcribed  into- 
a  book,  and  the  slips  then  carelessly  pre- 
served or  entirely  destroyed.     The  transcrip- 
tion of  these  minutes,  without  any  further 
action  on  the  part  of  the  legislature,  or  of 
any  person  but  the  one  who  makes  it,  except 
superficial  examination  by  the  journal  clerk, 
and  possibly  by  the  presiding  officer,    be- 
comes the  formal   journal.     It  follows  that 
the  chances  of  mistake  are  very  great,  and  for 
fraud  upon   the   part  of   the   copyist  even 
greater.    The  constitution  requires  that  there 
should  be  a  majority  of  the  body  recorded  as 
voting  in  favor  of  a  bill  upon  its  final  pas- 
sage.    Upon  such  passage  the  bill   in  fact 
receives  one  or  two  more" than  such  constitu- 
tional majority,  and  is  duly  passed ;  but  if, 
by  carelessness  or  fraud,  the  copyist  should 
change  one  or  two  of  the  names  of  those  vot- 
ing, from  the  affirmative  to  the  negative,  the- 
will  of  the  legislature,  regularly  expressed, 
would  be  defeated  ;  and  the  same  result  might 
follow  if  in  copying  he  should  omit  a  name. 
Not  only  would  such  results  follow  in  the 
oases  specified,  but  in  many  other  ways  the 
least  error  in  making  up  or  transcribing  the 
journal  rni^lit  result  in  the  defeat  of  the  will 
of   the  legislature.      Unless  the  method  of 
keeping  journals  should  at  once  be  revohi- 
tionized,  and  so  much  attention  be  paid   to- 
them  that  they  will  be  made  to  absolutely 
represent  all  the  doings  of  the  body  to  such 
an  extent  as  to  ver)"  much  prolong  the  ses- 
sions of  the  legislature,  the  sanctity  of  leg- 
islative enactments  will  be  entirely  depend- 
ent upon  the  carefulness  and  good  faith  ot 
some  copyist  employed  by  the  legislature  at 
a  few  dollars  a  day.     Much   less  evil   will 
grow  out  of  a  course  of  decision  which  wilL 
give  the  people  to  understand  that  the  legis- 
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lative  is  a  department  of  the  ^yemment,  of 
u  high  authority  as  the  judicial,  and  that 
wiUi  the  mandatory  provisions  directed  to  it 
the  other  departments  of  the  government  have 
no  concern.  When  this  is  once  well  under- 
stood, the  people  will  see  to  it  that  such 
mandatory  provisions  are  complied  with  by 
the  legislature,  or,  if  they  do  not,  the  blame 
most  rest  upon  themselves  or  tlie  system  of 
government  which  has  as  its  basis  Uie  equal 
authority  of  the  three  departments  into  which 
It  is  divided. 

We  shall  not  attempt  to  review  to  any 
great  extent  the  cases  upon  this  subject. 
They  are  very  numerous,  and  the  older  ones 
almost  universally  recognize  the  conclusive- 
ness of  the  enrolled  acts,  and,  even-  under 
mandatory  constitutional  provisions  of  sub- 
stantially the  same  effect  as  our  own,  there 
are  enough  of  the  states  which  have  adhered 
to  the  old  doctrine  to  furnish  us  abundant 
authority  for  so  doin^,  especially  as  such  a 
course  will.  In  our  opinion,  best  subserve  the 
public  interest.  The  reasoning  of  the  cases 
which  uphold  such  doctrine  is  much  more 
latisfactory  than  that  of  those  upon  the  other 
side,  for,  as  we  have  seen,  the  reasoning  of 
the  latter  class  of  cases  is  founded  upon  the 
assumption  that  the  courts  are  the  euardians 
of  all  the  mandatory  provisions  of  the  con- 
stitution, whether  aadressed  to  the  judiciary, 
legislative,  or  executive  department.  This 
seems  to  us  to  be  an  untenable  position,  and, 
if  it  is,  the  reasoning  of  this  class  of  cases  is 
worthy  of  very  little  consideration.  While, 
upon  the  other  side,  the  cases  have  for  their 
sanction  not  only  a  course  of  decisions  run- 
ning back  hundreds  of  years,  but  are  also 
abundantly  supported  by  the  reasoning  there- 
in contained,  founded  upon  the  nature  and 
form  of  our  ^^overnment,  and  upon  grounds 
of  public  policy.  In  our  review  of  the  cases 
upon  the  subject  we  shall  omit  entirely  all 
reference  to  the  older  ones,  as  it  is  conceded 
that  tlicy  are  substantially  all  in  favor  of  the 
proposition  that  the  enrolled  acts  are  con- 
clusive. vVe  shall  confine  ourselves  to  the 
cases  which  may  be  called  modern,  and  sub- 
stantially to  those  in  states  which  have  one 
or  more  provisions  in  their  constitution  di- 
rected to  the-  legislature  as  mandatory  as  any 
in  our  own  and  where,  by  the  provisions  of 
the  constitution,  the  legislature  is  required 
to  keep  and  publish  a  journal  of  its  proceed- 
ings. 

The  Constitution  of  the  United  States  ex- 
pressly requires  a  quorum  of  congress  to  be 
present  for  the  transaction  of  business.  It 
further  requires  that  congress  should  keep  a 
journal  of  its  proceedings,  and  publish  the 
same  from  time  to  time.  In  Marshall  Field 
d  Co.  V.  Clark,  148  U.  8.  649.  36  L.  ed.  294, 
the  effect  which  the  court  would  give  to  an 
enrolled  act  was  directly  passed  upon,  and, 
after  an  elaborate  consideration,  it  was  held 
that  the  court  must  accept  it  as  conclusive 
proof  that  it  had  been  regularly  passed  by 
congress.  This  case  is  entitled  to  more  than 
ordinary  consideration,  for  the  reason  that  it 
was  briefed  by  counsel  of  national  reputa- 
tion, and  involved  questions  of  the  greatest 
magnitude.  It  is  contended  by  respondent 
that  much  of  the  force  of  this  case  is  lost  by 


reason  of  the  fact  that  the  number  of  manda- 
tory provisions  in  the  Constitution  of  the 
United  States  is  small  compared  with  that 
in  our  own,  but  since,  as  we  have  attempted 
to  show,  the  single  requirement  was  of  the 
most  radical  character,  and  went  to  the  found- 
ation of  our  form  of  government,  such  fact 
can  in  no  manner  detract  from  the  force  of 
the  decision.  And  we  cannot  agree  with  the- 
further  contention  of  the  respondent  that  the 
judge  who  wrote  the  opinion  intended  to  give> 
any  force  to  this  line  of  argument  in  the  ref- 
erence therein  made  to  the  course  of  decisions 
in  the  states  which  had,  as  a  part  of  their 
constitution,  numerous  mandatory  provisions, 
of  this  nature.  We  look  upon  tne  use  of 
such  language  as  having  been  simply  by 
way  of  argument,  and  as  tending  to  show 
that,  even  although  the  decisions  in  such 
states  might  be  warranted  under  their  con- 
stitutional provisions,  yet  such  fact  did  not 
necessarily  militate  against  the  positioi^ 
taken  by  him. 

In  the  state  of  Louisiana,  when  the  consti- 
tution of  that  state  contained,  among  other 
mandatory  provisions,  one  requiring  it  to- 
keep  a  journal,   and  the  express  provision 
that  "no  bill  shall  have  the  force  of  a  law 
until  on  tbree  several  days  it  be  read  in  each 
house  of  the  general  assembly,  and  free  dis 
cuAsion  allowed  thereon,  unless  four  fifths  of 
the  house  where  the  bill   is  pending  may 
deem  it  expedient  to  dispense  with  that  rule,  ^ 
the  supreme  court  of  that  state,  in  the  case 
of  Lovisiana  Stats  Lottei-y  Co.  v.  RichouT,  23. 
La.  Ann.  743,  8  Am.  Rep.  602.  directly  held 
that  the  enrolled  bill  was  conclusive  upon 
the  courts  of  the  fact  that  all  constitutional 
requirements  had  been  coniplied  with  in  iia 
passage.     In   W/iiicd  v.  Lnris,  25  La.    Ann. 
568,  the  question  was  again  before  the  court, 
and  the  same  doctrine  was  unhesitatingly  an- 
nounced. 

The  constitution  ofi  the  state  of  Mississippi 
contained  many  provisions  as  mandatory  as 
any  in  our  constitution,  and  in  Green  v. 
Weller,  32  Miss.  650,  after  a  most  elaborate 
consideration,  it  was  adjudged  by  the  su- 
preme court  of  that  state  that  the  enrolled 
act  was  conclusive.  Under  the  particular 
facts  of  that  case,  there  was  some  division 
of  opinion  amoug  the  menil)crs  of  the  court, 
for  the  reason  that  the  bill  the  effect  of  which 
they  were  passing  upon  was  one  providing 
for  a  constitutional  amendment,  and  some  of 
them  thought  that  proposals  for  amendments 
to  the  constitution  should  stand  upon  a  dif- 
ferent basis  than  other  acts  of  the  Iegi>lnture  ; 
but  they  all  agreed  that  the  rule  would  ob- 
tain in  full  force  when  applied  to  an  ordi- 
nary act  of  the  legislature.  In  JSitann  v. 
Buck,  40  Miss.  208,  the  same  court  had  be- 
fore it  the  question  of  tiie  elTect  to  be  given 
to  an  enrolled  act  on  file  in  the  proper  office, 
and  held  directly  that  such  acts,  when  en- 
rolled, signed  by  the  presiding  officers  of  the 
two  houses,  approved  by  the  governor,  and 
deposited  in  tbe  ofllce  of  the  secretary  of  state, 
had  all  the  legal  incidents  of  a  record,  im- 
ported absolute  verity,  and  could  not  be  im- 
peached. In  Brady  v.  West,  50  Miss.  68, 
this  court  seems  to  bave  inclined  to  the  con- 
trary doctrine;   but  in   Ex  parte    Wren,  61^ 
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Miss.  512,  66  Am.  Rep.  825,  after  a  very  full 
consideration  of  all  tne  cases,  the  court  re- 
turned to  the  doctrine  originally  announced, 
and  showed  bv  the  most  cogent  reasoning 
that  such  enrolled  acts  were  and  must  neces- 
sarily be  conclusive  upon  the  courts. 

In  the  constitution  oi  the  state  of  New  Jer- 
sey there  were  many  mandatory  provisions 
directed  to  the  legislature,  among  which  was 
one  requiring  a  majority  of  all  &e  members 
to  vote  in  favor  of  the  final  passage  of  a  bill 
before  it  became  a  law  by  aves  and  nays  to 
be  entered  upon  the  journal.  In  State  v. 
Young,  82  N.  J.  L.  29,  the  question  under 
discussion  was  passed  upon  by  the  court  of 
errors  and  appeals  of  that  state,  and,  after 
most  elaborate  consideration,  it  was  held  tliat 
the  courts  could  not  go  behind  the  enrolled 
act. 

The  state  of  Indiana  has  several  provisions 
in  its  constitution  of  the  mandatory  nature 
of  which  we  have  been  sneaking ;  yet  its  su- 
preme court  has  in  a  number  of  caSes  decided 
that  the  prior  proceedings  of  the  legislature 
could  not  be  gone  into  for  the  purpose  of 
affecting  the  validity  of  the  enrolled  act  on 
file  in  the  office  of  the  secretary  of  state.  One 
of  such  cases  was  that  of  Ecans  v.  Browru, 
80  Ind.  514,  95  Am.  Dec.  710,  in  which  the 
court  made  use  of  languaire  which  so  well 
meets  the  position  taken  by  many  who  ar^ue 
against  the  rule  which  we  are  contending 
that  we  quote  a  portion  thereof:  "But  it  is 
argued  that,  if  the  authenticated  roll  is  con> 
elusive  upon  the  courts,  then  less  than  a  quo- 
rum of  each  bouse  may,  bv  the  aid  of  corrupt 
presiding  officers,  impose  laws  upon  the  state 
in  defiance  of  the  inhibition  of  the  constitu- 
tion. It  must  be  admitted  that  the  conse- 
quence stated  would  be  possible.  Public 
authority  and  political  power  must,  of  ne- 
cessity, be  confided  to  officers,  who,  being 
liuman,  may  violate  the  trusts  reposed  in 
tliem.  This,  perhaps,  oannot  be  avoided  ab- 
solutely. But  it  applies  also  to  all  human 
agencies.  It  is  not  fit  that  the  judiciary 
should  claim  for  itself  a  purity  beyond 
others ;  nor  has  it  been  able  at  all  times  with 
truth  to  say  that  its  highest  places  have  not 
been  disgraced.  The  framers  of  our  govern- 
ment have  not  constituted  it  with  faculties 
to  supervise  co-ordinate  departments,  and 
correct  or  prevent  abuses  of  their  authority. 
It  cannot  authenticate  a  statute.  That  power 
does  not  belong  to  it.  Nor  can  it  keep  the 
legislative  journal.  It  ascertains  the  statute 
law  by  looking  at  its  authentication,  and 
then  its  function  is  merely  to  expound  and 
administer  it.  It  cannot,  we  think,  look  be- 
yond that  authentication,  because  of  the  con- 
stitution itself.  If  it  may,  then,  for  the  same 
reason,  it  may  go  beyond  the  journal  when 
that  is  impeached ;  and  so  the  validity  of 
legislation  may  be  made  to  depend  upon  the 
memory  of  witnesses,  and  no  man  can  in  fact 
know  the  law,  which  he  is  bound  to  obey. 
Such  consequences  would  be  a  large  price  to 
pay  for  immunity  from  the  possible  abuse  of 
authorltv  by  the  high  officers  who  are,  as  we 
think,  charged  with  the  duty  of  certifying 
to  the  public  the  fact  that  a  statute  has  been 
enactea  by  competent  houses.  Human  gov- 
ernments must  repose  confidence  in  officers. 
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It  may  be  abused,  and  there  may  be  no  rem> 
edy.  Nor  is  there  any  great  force  in  the  ar- 
gument, which  seems  to  be  regarded  as  of 
weight  by  some  American  courts,  that  some 
important  provisions  of  the  constitution 
would  be  a  dead  letter  if  inquiry  may  not 
be  made  by  the  courts  beyond  the  rolls. 
This  argument  overlooks  the  fact  that  legis- 
lators are  sworn  to  support  the  constitution, 
or  else  ii  assumes  that  the^  will  willfully 
violate  that  oath.  It  is  neither  modest  nor 
just  for  judges  thus  to  impeach  the  integrity 
of  another  department  of  government,  and  to 
claim  that  the  judiciary  only  will  be  faith- 
ful to  its  obligations." 

In  the  state  of  California  the  courts  have 
been  upon  both  sides  of  the  question.     In  the 
first  case,  reported  in  2  Gal.  165  (l^owler  v. 
Pierce) ,  it  was  held  that  the  courts  would  go 
behind  the  enrolled  act.     But  in  Sherman  v. 
Story,  80  Cal.  258,  89  Am.  Dec.  98,  the  court, 
after  a  most  thorough  consideration  of  the 
question  in  all  its  aspects,  and  in  an  opinion 
showing  ^reat  research  and  learning,  rendered 
by  that  distinguished  jurist.  Judge  Sawyer, 
came  to  the  conclusion  that  the  enrolled  act 
was  conclusive,   and  overruled  the  former 
case.     This  case,  in  our  opinion,  is  entitled 
to  great  weight,  for,  although  there  has  been 
an  attempt  to  show  that  a  different  ruling 
would  have  obtained  had  the  present  consti- 
tution of  California  been  in  force,  we  are 
not  satisfied  that  such  would  have  been  the 
case;  for  while  it  is  true  that  the  supreme 
court  of  that  state,  since  the  adoption  of  its 
new  constitution,  has  gone  back  to  its  origi- 
nal  position,  the  opinions  in  the  cases  in 
which  it  has  done  so  show  upon  their  face 
that  they  received  no  such  consideration  m 
did  the  one  reported  in  80  Cal.,  above  cited. 
It  is  true  that  the  distinguished  jurist  who 
wrote  the  opinion  in  Sherman  v.  Story,  supra, 
afterwards,   when  holding  a  federal  court, 
came  to  the  conclusion  that,  under  the  new 
constitution  of  California,  the  courts  were 
authorized  to  go  behind  the  enrolled  act,  but 
we  do  not  think  that  in  the  latter  case  his 
reasoning  at  all  compares  with  that  in  the 
former,  and  it  is  probable  that  his  mind  was 
unconsciously  influenced  by  the  fact  that  the 
legislation  embodied  in  the  bill  under  con- 
sideration was  so  unjust  that  Judge  Field,  of 
the  Supreme  Court,  was  willing  to  set  it 
aside,  as  being  in  violation  of  the  Constitu- 
tion of  the  United  States.    And  here  it  may 
be  remarked  that  in  the  great  majority  of 
cases,  in  which  the  courts  have  held  that 
they  could  go  behind  the  enrolled  act,  the 
legislation  attacked  has  been  of  such  a  vicious 
nature  that  the  mind  of  any  honest  Judge 
would  naturally  seek  some  excuse  by  which 
its  effect  could  be  destroyed. 

The  constitution  of  Pennsylvania  had  man- 
datory provisions  directed  to  its  legislature 
of  a  pronounced  type,  and  yet  the  supreme 
court  of  that  state,* in  a  comparatively  recent 
decision, — that  of  Kilgore  v.  Magee,  85  Pa. 
401, — fully  recognized  the  doctrine  for  which 
we  are  contending,  and,  in  its  opinion  there- 
in rendered,  made  use  of  the  following  per- 
tinent language:  *'In  regard  to  the  passage 
of  the  law,  and  the  alleged  disregard  of  the 
forms  of  legislation  required  by  the  consti- 
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tntioD,  we  think  the  subject  is  not  within 
the  pale  of  judicial  inquiry.  So  far  as  the 
duty  and  the  consciences  of  the  members  of 
the  legislature  are  invoWed,  the  law  is  man- 
datory. Tliey  are  bound  by  their  oaths  to 
<obey  the  constitutional  mode  of  proceeding, 
ana  any  intentional  disregard  is  a  breach  of 
duty  and  a  violation  of  their  oaths.  But 
when  a  law  has  been  passed  and  approved, 
and  certified  in  due  form,  it  is  no  part  of  the 
dutv  of  the  judiciary  to  go  behind  the  law 
as  duly  certified  to  inquire  into  the  observ- 
ance of  form  in  its  passage.  The  presump- 
tion applies  to  the  act  of  pasAinc:  the  law 
that  applies  generally  to  the  proceed! n^rs  of 
any  body  whose  sole  duty  it  is  to  deal  with 
the  subject.  The  presumption  in  favor  of 
regularity  is  essential  to  the  peace  and  order 
•of  the  state.  If  every  law  could  be  contested 
in  the  courts  on  the  /ground  of  informality 
in  its  enactment,  the  floodgate  of  litigation 
would  be  opened  so  widely,  society  would 
be  deluged  in  the  flow." 

In  Weeks  v.  8mtt?i,  81  Me.  58S,  the  supreme 
xx>urt  of  that  state,  after  a  review  of  the  au- 
thorities pro  and  con.  decided  that  the  en- 
rolled act  was  conclusive  upon  the  courts. 

In  Pacific  Railroad  v.  The  Oovemor,  23  Mo. 
^53,  66  Am.  Dec.  678,  the  supreme  court  of 
that  state,  in  sustaining  the  doctrine  for 
which  we  are  contending,  made  use  of  the 
following  language:  **The  constitution  is 
•designed  to  limit  the  powers  of  the  govern- 
ment, and  to  confine  each  of  the  departments 
to  its  appropriate  sphere.  If  the  legislature 
exceed  its  powers  in  the  enactment  of  a  law, 
the  courts,  being  sworn  to  support  the  con- 
stitution, must  judge  that  law  by  the  stand- 
ard of  the  constitution,  and  declare  its  valid- 
ity. But  the  question  whether  a  law  on  its 
face  violates  the  constitution  is  very  differ- 
ent from  that  ^n^wing  out  of  the  noncompli- 
ance with  the  forms  required  to  be  observed 
in  its  enactment.  In  the  one  case,  a  power 
is  exercised  not  delegated,  or  which  is  pro- 
hibited, and  the  question  of  the  validity  of 
the  law  is  determined  from  the  language  of 
it ;  in  the  other,  the  law  is  not  in  its  terms 
contrary  to  the  constitution.  On  its  face  it 
is  regular,  but  resort  is  had  to  something 
behind  the  law  itself  in  order  to  ascertain 
whether  the  general  assembly  in  makinir  the 
law  was  governed  by  the  rules  prescribeH  for 
its  Hction  by  the  constitution.  This  would 
seem  like  an  inquisition  into  the  conduct  of 
the  members  of  the  general  assembly,  and  it 
must  be  seen  at  once  that  it  is  a  very  delicate 
power,  the  frequent  exercise  of  which  must 
lead  to  endless  confusion  in  the  administra- 
tion of  the  law.  ^ 

In  StaU  V.  JRobim&n,  81  N.  C.  409,  this 
question,  in  principle,  was  passed  upon,  and 
the  peculiar  circumstances  render  it  particu- 
larly pertinent  to  the  question  now  under 
discussion.  In  that  case  an  act  had  regularly 
passed  the  legislature,  but  had  failed  to  re- 
<»ive  the  signature  of  one  of  the  presiding 
officers,  and  it  was  sought  to  give  it  force  by 
proving  the  fact  of  its  regular  enactment 
otherwise  than  by  the  enrolled  bill  properly 
signed.  The  court  held  that  this  coula  not 
be  done ;  that  the  enrolled  bill  was  the  final 
record  of  the  legislature  in  the  enactment  of 
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a  law;  and  that  such  final  record  was  the 
only  thing  of  which  the  court  could  take  no- 
tice. 

The  constitution  of  the  state  of  Texas 
abounded  in  mandatory  provisions  of  tho 
most  positive  nature,  directed  to  the  legisla- 
ture ;  yet  in  the  recent  case  of  Bx  parte  7\p» 
ton,  28  Tex.  App.  488,  it  was  held,  after 
full  consideration,  that  the  courts  could  not 
go  behind  the  enrolled  act  for  any  purpose 
whatever 

In  Staie  t.  Swift,  10  Nev.  176,  95  Am. 
Dec.  710,  this  question  was  fully  considered, 
and,  in  the  opinion  therein  rendered,  the 
matter  very  ably  argued,  and  the  conclusion 
reached  that  enrolled  bills  are  conclusive. 

In  addition  to  the  above  cases  we  have  ex- 
amined each  of  the  following  cases,  and  cite 
them  as  beinff  directly  in  point  upon  the 
question  which  we  are  discussing:  People 
V.  Burt,  43  Gal.  560 ;  Standard  Underground 
GabU  Co.  V.  Atty-Oen,  46  N.  J.  Eq.  270. 
And  the  following  cases,  which,  though  not 
so  directly  in  point,  clearly  sustain  the  prin- 
ciple for  which  we  are  contending :  jhin- 
eombe  v.  Prindle,  12  Iowa,  1 ;  Clare  v.  State, 
5  Iowa,  609;  Eld  v.  Oorham,  20  Conn.  8; 
Warner  v.  Beers,  28  Wend.  172;  Hunt  v. 
Van  Alstyne,  25  Wend.  605 ;  People  v.  Devlin, 
88  N.  Y.  269,  88  Am.  Dec.  877;  People  v. 
Marlborough  Highway  Comrs.  54  N.  x.  276, 
18  Am.  Rep.  681 ;  Fouke  v.  Fleming,  18  Md. 
392 ;  Bender  v.  Staie,  58  Ind.  254 ,  Brodnaa 
V.  Oroom,  64  N.  0.  244;  Passaic  County 
Chosen  Freeholders  v.  Stevenson,  46  N.  J.  L. 
178. 

This  citation  of  cases  not  only  furnishes 
us  abundant  authority  for  holding  that  the 
enrolled  acts  are  conclusive,  but  equally  good 
reason  for  so  holding  appears  in  what  has 
been  said  by  the  courts  of  the  states  in  which 
the  contrary  doctrine  obtains.  In  recent  opin- 
ions rendered  in  several  cases  in  the  courts 
of  these  states,  the  judges,  while  recogniz- 
ing the  fact  that  the  rule  was  so  well  settled 
there  that  they  could  not  properly  change  it, 
liave  expressed  regret  that  the  rule  which 
holds  to  the  conclusiveness  of  such  enrolled 
bills  had  not  been  adopted  therein.  Even 
in  the  state  of  Illinois,  where  the  courts  have 
established  a  rule  of  the  utmost  liberality  as 
to  their  right  to  go  behind  the  enrolled  acts, 
the  judge  who  pronounced  the  decision  of  the 
supreme  court  of  that  state,  in  a  compara- 
tively recent  case, — that  of  People  v.  Stame. 
35  III.  136,— seems  to  clearly  indicate  that 
lie  regretted  that  a  different  rule  hod  not 
been  adopted  bv  the  courts  of  that  state.  If 
in  that  state,  which  may  be  said  to  have  been 
the  leader  upon  that  side  of  the  question, 
even  a  doubt  is  expressed  as  to  the  policy  of 
the  rule  there  adopted,  it  is  a  fact  so  perti- 
nent that  it  is  entitled  to  great  consideration 
when  a  rule  upon  this  subject  is  to  be  first 
announced  by  the  courts  of  a  state. 

In  our  opinion,  authority,  reason,  public 
policy,  and  convenience  require  us  to  hold 
that  the  enrolled  bill  on  file,  when  fair  upon 
its  face,  must  be  accepted  without  question 
by  the  courts,  as  having  been  regularly  en- 
acted by  the  legislature. 

It  follows  that  the  act  under  consideration 
is  a  part  of  the  statute  law  of  the  state,  and 
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that  thereunder  it  was  the  duty  of  the  re- 
spondent to  have  approved  the  hond  of  the 
relator,  and,  he  having  refused  to  perform 
this  dutj,  a  peremptary  terit  of  mandamus 


muMt 
part. 


tutu  requiring  such   action   oa  hi» 


Dnnbar,  C7i.  J, ,  and  Scott*  Anders*  and- 
Stttes*  </«/.,  concur. 


NEW  JERSEY  SUPREME  COURT. 


ATTORNEY-GENERAL,  ex  rel.  George  T. 

WERTS,  Governor, 

c. 

Maurice  A.  ROGERS  et  al. 


(. 


.N.J.. 


.) 


1.  The  Judicial  department  has  Juris- 
diction to  decide  which  of  two  rival  bodies, 
each  claimed  to  be  the  state  senate.  Is  the  cod- 
stitutiooal  body. 

8.  The  president  of  the  senate  is  an 
officer  whose  title  can  be  tested  by  quo 

warranto,  under  a  statute  providing:  that  remedy 
in  case  of  any  office  or  franchise  within  the  state. 

8.  The  senate  of  New  Jersey  is  not  a 
permanent*  oontinuons  body»  such  that 
the  old  or  hold-over  members  are  entitled  to  pass 
upon  the  title  of  the  newly  elected  members,  but 
the  latter  are  entitled  to  enter  the  body,  since 

'  the  constitution  appoints  a  day  on  which  ^*the 
two  houses  shall  meet  separately,"  Imposing  the 
duty  of  yearly  oriranlzation,  and  also  provides 
that  the  senate  shall  be  composed  of  **one  senator 
from  each  county,"  thus  entitling  each  senator 
to  a  voice  m  all  proceed  ings. 

(JMArch  21, 1804.) 

ON  RULE  to  show  cause  why  leave  shouJd 
not  be  granted  to  the  Altorm-y  General  to 
exhibit  an  information  in  the  nature  of  a  quo 
warranto  against  defendauts  for  usurping,  in- 
troduciug  into,  and  unlawfully  holding  and 
exercising  the  office  of  president  of  the  senate 
of  the  state  of  New  Jersey.  Judgment  in  favor 
of  defendant  Bogers. 

Statement  by  Beasley,  Oh.  J,: 
The  facts  are  substantially  as  follows: 
On  the  2l8t  day  of  February,  1894,  the  at* 
tome^ -general  presented  to  this  court  the 
petition  of  the  relator,  who  is  the  governor 
of  the  state,  setting  forth  that  the  defendants 
each  claimed  to  be  possessed  of  the  office  of 
president  of  the  senate  of  New  Jersey,  with 
all  the  rights,  powers,  and  privileges  apper- 
taining to  that 'office,  and  that  each  of  them, 
in  pursuance  of  such  claim,  is  actually  en- 

faged  in  exercising  the  functions  of  said  of • 
ce.  The  petition  shows  that  the  interests 
of  the  people  of  this  state  are  being  greatly 
imperiled  by  these  conflicting  claims,  and 
that  a  speedy  determination  of  the  same  is 
imperatively  demanded,  in  the  interest  of 
ood  government  and  public  order.  On  the 
ling  of  this  petition,  a  rule  was  granted  re-  { 
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quiring  the  defendants  to  show  cause  before 
this  court  why  leave  should  not  be  given  ta 
the  attorney -general  to  exhibit  an  informa- 
tion in  the  nature  of  a  quo  warranto  against 
them,  and  each  of  them,  for  usurping,  in- 
truding into,  and  unlawfully  holding  and 
exercising  the  office  of  president  of  the  senate 
of  the  state  of  New  Jersey.     Leave  was  alsa 
given  to  all  parties  to  take  affidavits,  to  be 
used  on  the  return  of  the  rule.    The  attorney- 
general  immediately  gave  notice  to  both  de- 
fendants of  the  taking  of  affidavits  before  a. 
supreme  court  commissioner  on  the  24th  day 
of  February  last.    At  the  time  designated, 
both  defendants  appeared  in  person  and  by 
counsel,  and  the  examination  of  witnesses- 
was  proceeded  with.     On  behalf  of  the  at- 
torney-general and  the  relator  only  two  wit- 
nesses were  examined.    They  were  Samuel 
C.  Thompson,  secretary  of  the  body  which 
elected  Robert  Adrain  president,  and  Wilbur 
A.  Mott,  secretary  of  the  body  which  elected 
Maurice  A.  Rogers.     Several  witnesses  were 
sworn  on  behalf  of  Maurice  A.  Rogers,  and 
one  on  behalf  of  Robert  Adrain.    Tne  testi- 
mony was  closed  on  Wednesday,  February 
28,  and  the  parties  are  now  here  to  present 
their  case. 

The  state  of  facts  thus  exhibited,  in  so  far 
as  it  appears  to  be  pertinent  to  this  inquiry, 
is  as  follows :  A  short  time  before  8  o'clock, 
on  the  afternoon  of  January  9,  the  nine  Dem- 
ocratic hold-over  senators  assembled  in  the 
senate  chamber.  At  about  three  minutes  be- 
fore 8  o'clock,  Samuel  0.  Thompson,  who- 
waa  secretary  of  the  session  of  1893,  called 
the  senate  to  order,  and  Senator  Daly  offered 
a  resolution  naming  Robert  Adrain  as  presi- 
dent pro  tempore.  This  resolution  was  im- 
mediately adopted.  Robert  Adrain  there- 
upon took  the  chair,  and,  after  waiting  until 
8  o'clock  or  later,  ordered  a  roll  call  of  the 
senate.  The  nine  senators  referred  to  alone 
answered  to  their  names.  There  was  then, 
another  wait  of  three  or  four  minutes,  end- 
ing in  another  roll  call.  To  this  roll  call, 
also,  only  the  nine  senators  referred  to  an- 
swered. Thereupon  Senator  Daly  moved  a 
recess  of  five  minutes  which  motion  was 
adopted.  At  about  fifteen  minutes  past  8 
o'clock  the  senate  came  to  order  again.  At 
this  time  the  four  hold- over  Republican  sen- 
ators, accompanied  by  the  seven  Republican 
senators- elect,  entered  the  chamber,  and  took 
their  seats  on  the  floor.  Immediately  after 
the  Republican  senators  had  taken  their  seats. 


Nora.— The  above  decision  is  we  believe  the 
pioneer  on  the  Important  question  of  the  continu- 
ing existence  of  the  senate  and  the  right  of  the 
hold-over  members  to  ezolusive  authority  in  or- 
^ganiiation  of  the  body.  The  unseemly  oontro- 
versies  and  conflicts  of  authority  between  depart- 
^  L.  R.  A. 


ments  of  government  which  have  in  recent  yeai«- 
been  shamefully  frequent  and  sometimes  alarming 
have  at  least  done  something  to  develop  constitu- 
tional law  relating  to  the  powers  of  the  different- 
departments  of  government. 


See  also  39  L.  R.  A.  794;  44  L.  R.  A.  485. 
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Robert  Adrain,  as  presiding  officer,  ordered 
another  roll  call.  The  names  of  the  hold- 
over senators,  both  Republican  and  Demo- 
cratic, were  called.  At  the  conclusion  of  the 
call,  the  secretary  announced,  in  a  loud  tone 
of  voice :  *^Mr.  President,  there  are  thirteen 
senators  present,  and  have  answered  to  their 
names. "  The  secretary  testified  that  he  be- 
lieved the  whole  thirteen  did  answer  to  their 
names.  He  did  not,  however,  swear  posi- 
tively that  they  did ;  and  the  evidence  given 
by  other  witnesses  makes  it  very  clear,  I 
think,  that  they  did  not.  However,  no  ob- 
jection was  made  by  anybody  to  the  an- 
nouncement of  the  result  of  the  roll  call  by 
the  secretary  as  above  mentioned,  and  the 
president  thereupon  declared  that  there  was 
«  quorum  present.  No  objection  appears  to 
have  been  made  by  anybody  to  this  declara- 
tion. While  this  roll  call  was  proceeding, 
Senator  Stokes,  one  of  the  hold-over  Repub- 
lican senators,  arose,  and  entered  a  protest 
against  the  organization  of  the  senate  on  ac- 
count of  its  having  been  effected  in  the  ab- 
sence of  the  Republican  senators.  Senator 
Adrain  ruled  him  out  of  order,  on  the  ground 
that  a  roll  call  was  in  progress.  At  the  con- 
clusion of  the  roll  call.  Senator  Adrain  rec- 
ognized Senator  Stokes,  and  the  latter  said 
he  arose  to  a  Question  of  the  highest  privi- 
lege, and  asked  Senator  Adrain,  as  presiding 
officer,  if  the  usual  custom  would  be  fol- 
lowed, and  senators  admitted  on  their  cre- 
dentials. Senator  Actrain  replied  that  he 
was  only  one  of  the  body,  and  could  not  give 
the  desired  information.  Senator  Skirm,  an- 
other of  the  Republican  hold-over  senators, 
then  arose,  and  announced  to  Senator  Stokes, 
without  addressing  the  chair,  that  he  had 
the  credentials  and  affidavits  of  the  seven 
newly  elected  Republican  senators.  At  that 
point  Senator  Adrain  stated  that  Senator  Daly 
had  a  resolution  which  he  thought  would 
cover  the  matter  and  give  the  Information 
desired.  Thereupon  Senator  Daly,  one  of  the 
Democratic  hold-over  senators,  offered  the 
following  resolution:  "Resolved,  that  all 
certificates  of  election  or  other  credentials  of 
those  claiming  seats  in  this  senate  by  virtue 
of  the  election  held  on  the  7th  day  of  Novem- 
ber, 1893,  together  with  all  protests,  peti- 
tions, and  other  communications  or  papers 
presented  to  this  senate  concerning  its  mem- 
bership, be  in  the  first  instance  referred  to  a 
special  committee  of  three,  to  be  appointed 
by  the  president,  which  committee  shall  re- 
port upon  the  validity  of  such  credentials, 
and  shall  make  such  report  concerning  such 
protests,  petitions,  communications  or  papers 
as  shall  be  necessary."  After  the  resolution 
was  offered.  Senator- Elect  Yoorhees,  one  of 
the  newly  elected  Republican  senators,  arose 
in  his  seat,  and  attempted  to  address  the 
chair,  stating  that  he  claimed  his  rights  on 
the  floor  of  uie  senate  as  senator-elect  from 
the  county  of  Union.  Senator  Adrain  refused 
to  recognize  him,  and  ordered  him  to  take 
his  seat.  Senator  Yoorhees  declined  to  be 
seated,  and  Senator  Adrain  thereupon  di- 
vected  the  sergeant  at  arms  to  seat  him.  Sen • 
ator  Yoorhees  still  refused  to  be  seated,  and, 
after  some  further  prot-est,  invited  the  Re- 
publican senators  and  senators- elect  to  with- 
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draw  to  one  of  the  lobbies  of  the  senate  cham- 
ber, and  they  all  immediately  did  so.  No 
notice  was  taken  of  the  withdrawal  of  the 
Republican  senators  by  the  nine  Democratic 
senators.  Soon  after  such  withdrawal,  the 
resolution  last  offered  by  Senator  Daly  was 
adopted,  and  a  committee  on  credentials  ap- 
pointed. Immediately  after  such  appoint- 
ment. Senator  Daly  arose,  and  presented  the 
credentials  of  Christopher  S.  Staats,  a  Dem- 
ocratic senator-elect  from  the  county  of  War- 
ren. These  credentials  were  referred  to  the 
said  committee,  who  immediately  reported 
favorably  upon  them,  and  Senator  Staats  was 
thereupon  admitted,  sworn  in,  and  took  his 
seat. 

Next,  a  resolution  was  passed,  as  follows : 
** Resolved,  that  no  one  shall  be  admitted  to 
membership  of  this  senate  except  on  motion 
made  for  his  admission,  and  its  adoption  by 
a  majority  of  the  qualified  and  admitted  sen- 
ators.'* Senator  Daly  then  offered  a  resolu- 
tion ''that  the  officers  of  the  session  of  1893 
be,  and  the  same  are  herebv,  appointed  of- 
ficers of  this  session,  to  hold  until  further 
orders  shall  be  made  concerning  their  posi- 
tions by  the  vote  of  a  majority  of  the  quali- 
fied and  admitted  members  of  the  senate." 
After  the  passage  of  this  resolution.  Senator 
Daly  offered  the  following :  **  Resolved,  that 
the  president  pro  tempore  of  this  senate  shall 
hold  said  office  of  president  until  his  suc- 
cessor shall  be  elected  by  the  votes  of  a 
majority  of  the  qualified  and  admitted  mem- 
bers of  the  senate."  This-  resolution  was 
also  adopted.  A  number  of  the  old  officers 
thereupon  took  the  oath  of  office.  The  presi- 
dent, however,  does  not  seem  to  have  done 
so.  This  body,  thus  organized,  continued 
in  session  some  time  after  the  passage  of 
these  resolutions,  and  transacted,  or  at- 
tempted to  transact,  considerable  business. 
Among  other  things,  it  appointed  a  com- 
mittee to  wait  upon  the  governor,  and  inform 
him  that  the  senate  had  organized.  It  also 
directed  the  secretary  of  the  senate  to  inform 
the  house  of  assembly  that  the  senate  had 
organized.  It  also  passed  a  resolution  adopt- 
ing the  rules  of  the  senate  of  1898  for  its 
guidance,  and  received  and  referred  to  com- 
mittees, when  sppointed,  three  or  four  legis- 
lative bills.  iTver  since  said  organization, 
or  attempted  organization,  this  body  has  met 
as  a  senate,  at  intervals  of  not  more  than 
three  days  each.  Its  presiding  officer  has  al- 
ways been  Robert  Adrain.  It  recognizes  him 
as  president  of  the  senate,  and  he~^ claims  to 
be  such,  we  are  informed,  not  only  by  virtue 
of  his  election  as  temporary  president,  and 
his  after  election  as  president  until  his  suc- 
cessor should  be  elected,  but  also  by  virtue 
of  his  election  as  president  at  the  beginning 
of  the  session  of  1898.  He  has  done  no  act 
as  president,  however,  so  far  as  the  testimony 
discloses,  except  to  preside  over  the  deliber- 
ations of  this  body. 

Upon  the  witharawal  of  the  Republican 
senators  and  senators- elect,  as  aforesaid,  they 

f proceeded  at  once  to  organize  a  senate  in  the 
obby  of  the  senate  chamber,  to  which  they 
had  withdrawn,  as  above  mentioned.  Before 
proceeding  with  their  organization.  Senator 
Stokes  stepped  into  the  door  opening  from 
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the  lobby  upon  the  floor  of  the  senate  cham- 
ber, and  announced  to  the  Democratic  sen- 
ators there  remaining  that  the  senate  was 
about  to  proceed  to  organize,  and  requested 
them  to  participate  in  such  organization. 
Ko  notice  was  taken  of  this  announcement, 
and  the  Republican  senators  proceeded  to 
organize  alone.  Senator  Stokes  assumea  the 
chairmanship  of  the  meeting,  and  Wilbur 
A.  Mott  assumed  the  position  of  temporary 
secretary.  The  credentials  of  the  newly 
elected  Republican  senators  were  produced 
and  inspected,  and  handed  to  the  secretary 
Tpro  t&mpore.  These  senators  had  taken  the 
oath  of  office  before  appearing  in  the  senate 
chamber,  and  their  respective  oaths  were  pro> 
duced,  with  their  credentials,  and  handed 
to  the  secretary  pro  tempore.  The  secretary 
thereupon  called  a  roll  of  the  senators,  in- 
cluding those  newly  elected.  The  eleven 
Republican  senators  all  answered  to  their 
names.  Thereupon  Senator  Skirm  moved 
that  they  go  into  an  election  of  a  president. 
Maurice  A.  Rogers  was  nominated,  and  upon 
a  roll  call  he  received  eleven  votes.  A  sec- 
retary and  the  usual  number  of  officers  of  the 
senate  were  next  elected  by  the  same  vote. 
After  the  officers  were  electe<1,  they  were  all 
sworn  in,  including  Maurice  A.  Rogers. 
Mr.  Rogers  thereupon  took  his  seat  as  presi- 
dent of  the  senate.  A  committee  was  then 
appointed  to  wait  upon  the  governor,  and  in- 
form him  that  the  senate  was  organized.  A 
message  was  also  received  from  uie  house  of 
assembly  to  the  effect  that  the  assembly  was 
duly  organized,  and  had  proceeded  to  busi- 
ness. The  body  thus  organized  has  also  been 
in  session  at  intervals  of  not  more  than  three 
days  each  ever  since  its  organization.  Sen- 
ator Rogers  regularly  presides  over  it,  and 
is  recognized  by  it  as  president  of  the  senate. 
It  has  passed  bills,  and  Senator  Rogers  has 
authenticated  them  as  president  of  the  senate. 
It  has  also  been  recognized  regularly  and 
continuously  by  the  house  of  assembly  as 
the  true  senate,  and  has  met  in  joint  assem- 
bly with  the  house,  and  such  assembly  has 
elected,  or  attempted  to  elect,  a  state  treas- 
urer and  comptroller. 

Upon  this  state  of  facts,  the  attorney -gen- 
eral and  tlie  relator  ask  the  court  to  determine 
which  of  these  claimants,  if  either  of  them, 
is  the  true  president  of  the  senate  of  New 
Jersey. 

Mr.  R.  V.  Llndabunr,  for  relator : 

By  our  statute  an  information,  with  the 
leave  of  this  court,  lies  at  the  suit  of  the 
attorney- general  upon  the  relation  of  any 
person  desiring  to  sue  or  prosecute  the  same 
against  any  person  or  persons  who  shall 
usurp,  intrude  into,  or  unlawfully  hold  or 
execute  any  office  or  franchise  within  this 
state. 

Under  this  act  any  intruder  into  any  office 
of  a  public  character  in  this  stat«  may  be 
Judicially  ousted  by  a  proceeding  in  this 
court. 

8taU  V.  Utter,  14  N.  J.  L.  84 ;  State  v. 
.Mee?um,  45  N.  J.  L.  190. 

Is,  then,  the  office  of  president  of  the  sen- 
ate a  public  office  within  the  meaning  of  this 
act  as  interpreted  by  the  courts? 
2?  L  H.  A. 


The  office  is  recogniied  in  the  ConstitutioQ 
in  four  places. 

Art  4,  g  6,  par.  7 ;  art  5,  pars,  ld-14. 

The  Act  of  February  14,  1845,  vested  in 
the  president  of  the  senate  the  powers,  privi- 
leges, duties,  and  remunerations  formerly 
granted  to  or  imposed  upon  the  vice- president 
of  council. 

Since  the  adoption  of  the  constitution,  the 
president  of  the  senate  has  been  made  ex 
offldo  one  of  **  the  trustees  for  the  support  of 
public  schools.** 

Rev.  p.  1081.  §  65;  and  a  member  of  the 
"state  board  of  education.* 

Rev.  p.  1071,  S  1- 

It  seems  to  me  there  can  be  no  doubt  that 
an  office  of  this  character,  with  these  duties, 
is  a  public  substantive  one. 

In  StcUe  V.  Ifeehan,  supra,  the  court  held 
that  the  jailor  of  the  workhouse  on  the  county 
farm  of  Hudson  county  is  an  officer  against 
whom  quo  warranto  would  lie. 

In  State  v.  [ftter,  eupra,  an  information 
was  sustained  against  the  deputy  adjutant 
general  of  the  Essex  brigade  of  militia  of 
Sewttrk. 

Maurice  A.  Rogers  has  presided  over  his 
senate,  and  has  attested  legislative  bills  as 
president  of  the  senate.  In  so  doing  he  is 
clearly  guilty  of  a  user  of  that  office  unless 
he  has  a  title  thereto.  Besides  he  has  taken 
the  official  oatli  to  ** perform  all  the  duties  of 
the  office  of  president  of  the  senate, "  accord  • 
ing  to  the  constitution,  and  that,  by  all  the 
cases,  is  a  sufficient  user  to  support  an  in- 
formation. 

Rex  V.  Hartoood,  3  East  177 ;  Bex  v.  Tate, 
4  East,  887 ;  Ftople  v.  OaOaghan,  83  111.  128. 

I  admit  that  the  cou^t  cannot  inquire  into 
and  determine  the  titles  of  these  gentlemen 
without  inquiring  into  and  determining  tha 
status  of  the  respective  senates  which  elected 
them,  but  I  deny  that  the  court  is  witlioat 
the  power  to  do  this  for  any  of  the  reasons 
stated  or  for  any  other  reason.  To  admit  this 
proposition  would  be  to  elevate  the  legisla- 
ture above  the  people ;  to  nullify  the  provis- 
ions of  the  constitution  which  limit  and  con- 
trol its  powers,  and  to  rob  this  court  of  its 
prerogative  to  pass  upon  all  judicial  ques- 
tions that  arise  in  the  state,  and  are  not  com- 
mitted by  the  constitution  to  other  tribunals. 

Nothing  can  be  more  obvious,  than  that 
power  must  exist  in  the  judicial  department 
of  any  constitutional  government  to  pass  in 
some  way  or  other  upon  the  constitutional 
existence  of  any  body  setting  itself  up  as 
the  law-making  power. 

In  1868  a  man  named  Barstow  usurped  the 
governorship  of  Wisconsin.  The  attorney - 
general  filed  an  Information  against  him 
on  the  relation  of  the  rightful  governor. 
Barstow  came  into  court  and  mov^  to  dis- 
miss the  information  on  the  ground  that  it 
would  not  lie  against  a  man  occupying  tlie 
office  of  governor.  He  was  represented  by 
Matthew  Carpenter  and  other  aistinguished 
counsel,  who  pressed  the  motion  with  the 
utmost  zeal  and  ability.  The  court,  how- 
ever, refused  to  dismiss  the  information  and 
finally  gave  judgment  of  ouster,  holding 
that  although  it  bad  no  control  over  the  ex- 
ecutive department  of  the  government    i^ 
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did  have  the  power  to  ascertain  and  decide 
irlicther  or  not  tbe  executive  held  bis  office 
aciwrding  to  the  constitution  or  was  a  mere 
usurper. 

AUy-Oen,  t.  Bantow,  4  Wis.  567;  Boifd 
T.  Neln-aska,  148  U.  S.  185,  86  L.  ed.  108; 
/itate  y.  Bulkeley,  14  L.  R.  A.  657,  61  Conn. 
287. 

In  tbe  fall  of  1879  a  question  arose  in  the 
state  of  Maine  as  to  which  of  the  two  fjeaX 
political  parties  had  elected  a  majority  of  the 
legislature. 

The  court  said :  ^  When  diiferent  bodies  of 
men,  each  claiming  to  be  and  to  exercise  the 
functions  of,  the  leeislatiye  department  of 
the  state,  appear,  eacdi  asserting  their  titles, 
to  be  regarded  as  the  law- givers  for  the  peo- 
ple, it  is  the  obvious  duty  of  the  judicial  de- 
partment, who  must  inevitably,  at  no  distant 
oay,  be  called  to  pass  upon  the  validity  of 
the  laws  that  mav  be  enacted  bv  the  respect- 
ive claimants  to  legislative  authority,  to  in- 
quire and  ascertain  for  themselves,  with  or 
-without  questions  presented  by  the  claim- 
ants, which  of  those  bodies  lawfully  repre- 
sents tbe  people,  from  whom  thev  derive  their 
power.  There  can  be  but  one  lawful  legis- 
lature. The  court  must  know  for  itself  whose 
enactments  it  will  recognize  as  laws  of  bind- 
ing force,  whose  levies  of  taxes  it  will  en- 
force when  brought  judicially  before  it, 
"Whose  choice  of  a^prosecuting  officer  before 
the  court  it  will  respect.  In  a  thousand  ways 
it  becomes  essential  that  the  court  should 
forthwith  ascertain  and  take  judicial  cogni- 
zance of  the  question:  Which  Is  tl\e  true 
legislature?" 

70  Me.  609 ;  Prince  t.  SkiUtn,  71  Me.  867, 
86  Am.  Rep.  825. 

When  a  law  passed  by  one  of  these  legis- 
latures was  challenged,  the  court  reaffirmed 
Its  former  decision  upon  precisely  the  same 
pounds.  In  January,  1898,  two  houses  of 
representatives,  each  claiming  to  have  been 
elected  by  the  people,  met  and  organized  in 
the  state  of  Kansas. 

Tbe  court  took  jurisdiction  of  the  question 
and  held  that  to  be  the  legal  house  in  which, 
at  the  time  of  the  organization,  there  was  a 
majority  of  duly  certified  members. 

He  Ounn,  19  L.  R.  A.  619,  50  Kan.  155 ; 
Bnmham  v.  Marruiey,  14  Gray,  288,  74  Am. 
Dec.  676. 

But  it  has  been  argued,  as  the  constitution 
makes  the  senate  the  judge  of  the  election, 
qualifications,  and  returns  of  its  members, 
and  as  the  title  of  the  defendants,  respect- 
ively, depends,  not  so  much  upon  the  action 
of  their  respective  senates,  as  upon  the  quali- 
fications 01  the  members  of  those  senates  to 
act,  the  court  cannot  try  such  titles  without 
passing  upon  the  very  questions  exclusivelv 
committed  to  the  judgment  of  that  tribunal. 

Suppose  that  two  houses  of  assembly  should 
convene  in  this  state.  That  one  should  be 
composed  of  twenty-nine  certified  members 
and  thirty -one  members  without  certificates. 
That  the  other  should  be  composed  of  thirty- 
one  certified  members  and  twenty-nine  mem- 
bers without  certificates.  That  each  should 
Immediately  organize  itself  into  a  court  and 
pass  upon  the  qualifications,  election,  and 
xetums  of  all  Its  members,  and  admit  them 
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to  seats.  The  court  could  without  difflcultv, 
upon  a  proper  case,  detesmine  which  was  the 
true  house  b}'  determining  which  was  organ- 
ized according  to  the  constitution.  Tryin>c 
them  by  that  standard,  it  would  be  found 
that  the  true  house  was  that  body  which  or- 
ganized with  a  quorum  of  certified  members^ 
and  that  the  fact  that  the  other  body  consisted 
of  sixty  members  whose  election.  Qualifica- 
tions, and  returns  had  been  regularly  passed 
upon  by  their  fellows,  would  go  for  noth- 
ing because  of  the  fact  that  the  body  which 
passed  upon  them  was  without  jurisdiction 
as  a  court  for  want  of  a  quorum. 

Be  Qunn,  mpra;  State  v.  TanUineon,  90 
Kan.  692 ;  State  v.  Francis,  26  Kan.  724. 

No  question  can  arise  in  this  case  as  to  the 
de  facto  existence  of  either  of  these  bodies. 
As  was  pointed  out  by  the  judges  in  both 
Maine  and  Kansas  cases,  there  can  neither  be 
two  de  facto  legislatures,  nor  a  de  facto  and 
dejure  legislature  at  the  same  time. 

'McCrary,  Elections,  ^  596. 

Lord  Brougham  said,  in  Barley  t.  Beg. ,  12 
Clark  &  F.  529:  ''My  lords,  I  have  one 
very  material  consideration,  which  inclines 
my  mind,  independently  of  the  balance  of 
authority,  being,  as  I  think  with  the  learned 
chief  justice  it  is,  in  favor  of  the  judgment 
of  the  court  below, — in  favor  of  the  defend- 
ant in  error.  I  mean,  that  if  there  is  not  this 
remedy,  there  really  is  no  other.  It  is  nec- 
essary that  there  should  be  this  remedy,  or 
else  a  case  like  the  present  would  be  remedi- 
less. " 

Chief  Justice  Kinsey  said.  State  t.  Mid- 
dlesex County  Justices  db  Freeholdere,  1  N.  J. 
L.  244 :  **  The  power  of  this  court  to  give 
redress  is  as  unlimited  and  universal  as  in- 
justice and  wrong  can  be.  .  .  .  Ko  gov- 
ernment can  be  properly  carried  on,  unless 
a  power  resides  somewhere  to  afford  justice 
to  ev^TY  individual.  .  .  .  It  is  a  rule 
that  when  you  plead  to  the  jurisdiction  of 
the  court,  you  must  point  out  in  your  plea 
another  court  which  ha§  jurisdiction,  and  the 
reason  is  obvious, — the  subject  has  a  right 
to  protection  and  redress  somewhere.  I  never 
have  heard  it  directly  contended  that  inju- 
ries may  be  committed  beyond  the  jurisdic- 
tion of  every  tribunal.  If  therefore  this  court 
has  not  cognizance  of  this  cause,  it  was  in- 
cumbent on  the  defendants  to  show  where  the 
injury  complained  of  mav  be  redressed ;  for 
to  assert  that  a  person  injured  is  without 
redress  in  any  court,  is  to  say  what  never  did 
exist  under  our  constitution  or  the  common 
law." 

The  objection  that  the  question  presented 
is  political  and  not  judicial  cannot  prevail. 

McCrarv,  Elections,  §  847 ;  Cooley,  Const. 
Lim.  786. 

Mr.  Cortlandt  Parker,  for  respondent 
Rogers: 

The  Constitution  declares  (art.  8,  Distribu- 
tion of  the  powers  of  government)  :  "The 
powers  of  the  government  shall  be  divided 
into  three  distinct  departments — the  legisla- 
tive, executive,  and  judicial ;  and  no  person 
or  persons  belonging  to,  or  constitutiDg,  one 
of  these  departments  shall  exercise  any  of  the 
powers  properly  belonging  to  either  of  the 
others,  except  as  herein  expressly  providad.* 
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And  tlien  It  says  (art.  i,  §  4,  pi.  2)  "Each 
house  shall  be  the  judge  of  the  elections,  re- 
turns, and  qualifications  of  its  own  members, 
and  a  majority  shall  constitute  a  quorum  to 
do  business." 

The  petition  against  Maurice  A.  Rogers 
states  that  the  respondent  was  elected  presi- 
dent of  the  senate  by  four  men,  called  hold- 
over senators,  joined  with  seven  more,  not 
denied  to  have  credentials,  but  appearing  to 
claim  through  such  credentials  to  be  senators 
elect  of  the  senate.  The  court  will  take  no- 
tice that  eleven  men  are  a  majority  of  a  legal 
New  Jersey  senate.  So,  upon  the  petition 
itself  it  appears  that  such  a  majority  has 
elected  the  respondent.  The  only  ground 
taken  against  him  is  that  the  credentials  of 
seven  of  this  majority  had  not  been  passed 
upon  by  the  minor! tv  in  an  ''attempt  to  or- 
ganize a  senate.*^  Do  not  the  members  of 
this  court  seek  to  exercise  the  power  belong- 
ing to  the  members  of  the  senate  when  they 
review  the  question  whether  the  respondent, 
for  failure  of  form,  or  ceremony,  or  lack  of 
votes,  was  or  was  not  elected  president  of 
the  senate?  If  they  decide  that  he  was  not 
elected,  is  not  that  a  decision  which  could 
be  made,  under  the  constitution,  only  by  the 
majority  itself? 

The  respondent  Robert  Adrain,  was  not 
elected  president  of  the  senate,  or  of  a  senate. 
He  appears  to  have  been  elected  president 
pro  tem}}ore,  of  a  minority  of  the  senate.  8o, 
the  inquiry  before  the  court  is  confined  to 
the  status  of  the  respondent  Rogers.  He  re- 
ceived eleven  votes  of  senators,  duly  certified 
to  be  senators,  elected,  four  before  1893,  seven 
in  1893,  at  a  meeting  in  state  house,  on  the 
day  appointed  by  law  for,  them  to  convene. 
He  has  since  regularly  acted  in  that  office. 
Why  is  he  not  president  of  the  senate? 

It  is  said,  because,  to  be  a  senator,  a  man 
must  not  only  be  elected  to  that  office,  and 
certificated  by  legal  credentials,  but  must 
also  be  admitted  by  the  vote  of  those  mem- 
bers who  had  in  two  former  years  been  such, 
upon  presentation  of  credentials  which  they 
must  approve.  This,  because,  say  those  who 
support  this  view,  the  senate  is  a  continuous 
body  to  this : 

I.  The  senate  is  no  continuous  body  in  the 
•ense  of  one  continuing  from  session  to  ses- 
sion. The  members  all  continue  members 
^  until  the  second  Tuesday  in  January  of  eadi 
year,  at  which  time  of  meeting  the  legisla- 
tive year  begins." 

Art.  4,  §§  1,  3. 

During  the  period  between  their  adjourn- 
ment nne  die,  and  the  meeting  of  the  new  sen  • 
ate,  the  old  subsists,  but  in  a  state  of  sus- 
pended animation.  The  governor,  by  calling 
a  special  meeting  of  the  legislature,  can  break 
this  suspended  condition.  The  same  is  true 
of  the  house  of  assembly.  It  continues  to  ex- 
ist— in  identically  the  same  way  ;  that  is,  the 
members  remain  members  for  the  year,  with- 
out power  to  convene,  except  at  the  govern- 
or's call.  When  the  time  of  meeting  which 
begins  the  legislative  year  arrives,  then  the 
old  members  of  the  assembly  go  out  and  the 
new  members  take  their  places.  And  this  is 
true  of  one  third  of  the  number  of  the  sen- 
ators.    They  go  out  and  others  take  their 
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places.  The  fact  that  all  do  not  go  out  does 
not  make  the  senators  who  remain  constitute  a 
body.  They  cannot  do  so  till  they  meet  their 
new  fellows.  Then  ihe  old  and  the  new  make 
up  the  senate  of  that  year. 

II.  If  the  senate  be  a  continuous  body  in 
any  sense.  Its  members  possess  no  power  to 
sit  upon  Uie  right  of  their  fellows  in  organ- 
ization. 

From  1789  to  1849,  the  practice  year  by 
year  was  that  the  record  names  all  senators 
appearing,  then  states  the  new  ones,  and  that 
they  proouced  their  credentials,  generally 
adding  that  they  were  read,  and  then  stating 
that  they  took  their  seats  and  were  sworn  in. 
Often  men  were  sworn  in  and  took  their  seats 
without  producing  credentials,  sometimes  be- 
cause left  at  home— oftener,  when  presented 
before.  All  this  preceded  the  resolution  for 
notifying  the  house  and  the  executive  that  a 
quorum  was  in  session.  In  the  23d  Congress, 
1833,  the  journal  is  noticeable.  A  fufl  list 
of  members  is  given,  then  new  ones  named 
in  it  are  mentioned  and  stated  to  have  pro- 
duced their  credentials,  been  sworn  in,  and 
to  have  taken  their  seats. 

Then  occurs  this  entry:  "The  president 
communicated  an  act  of  the  general  assembly 
of  Rhode  Island  declaring  void  the  election 
of  Asher  Robbins,  and  a  certificate  by  the 
governor  of  that  state  of  the  election  of  Elisha 
R.  Potter."  Then  a  motion  was  made  to  ad- 
minister the  oath  to  Mr.  Robbins  whose  cre- 
dentials were  received  at  Uie  last  session. 
Mr.  Benton  then  moved  to  refer  the  matter  to 
a  committee  to  consider  and  report.  Ayes 
and  nays  being  called  that  motion  was  lost. 
Then  the  motion  to  administer  the  oath  was 
put  and  carried.  The  oath  was  administered 
and  Mr.  Robbins  took  his  seat. 

And  then  came  the  resolution  of  notificatioQ 
that  a  quorum  was  in  session  ready  for  busi- 
ness. 

Throughout  the  long  period  examined,  this 
is  the  city  cas6  in  which  action  was  formally 
taken  upon  the  right  of  a  member  durintr  the 
process  of  organization.  And  the  vote  o!  the 
court  indors^  the  law  that  not  even  the  stat- 
ute of  the  state  represented  declaring  the 
election  void,  and  the  contesting  credentials 
of  a  governor  authorized  considering  ihe 
members*  credentials. 

Now  when  it  is  considered  that  there  never 
has  been  any  one  legally  enacted  form  for 
the  credentials  of  a  member, — that  each  state 
had  its  own, — the  improbability  that  such 
credentials  should  not  sometimes  differ,  and 
that  during  sixty  years  they  never  were 
referred,  never  appeared  to  have  been  ex- 
amined, but  were  simply  read  or  known  or 
believed  to  exist,  and  that  the  rights  of  mem- 
bers elect  were  never  affirmed  by  a  vote  of 
their  fellows,  except  in  this  one  case  of  ooa- 
test,  and  never  were  denied,  and  that  they 
took  their  seats,  several  times  voting  before 
their  credentials  were  even  read, — what  be- 
comes of  the  idea  that  the  senate  of  the  United 
States  taken  as  the  pattern  of  that  of  the 
state  of  New  Jersey,  justifies  the  assump- 
tion, whether  it  be  a  continuing  body  or  not» 
that  the  hold -over  members  m  our  senate 
had  the  right  to  sit  in  judgment  upon  Hbm 
credentials  of  their  newly  elected  fellows^ 
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^nd,  if  tliey  pleased,  deny  tbem  the  seats  to 
which  they  were  certified  to  have  been  elected 
*y  tlie  people? 

III.  If  any  practice  has  obtained  in  the 
New  Jersey  senate  of  passing  upon  creden- 
tials of  senators  elect,  it  has  no  warrant  of 
law,  and  is  not  obligatory.     On  the  contrary 

it  is  a  breach  of  the  constitution. 

IV.  The  constitution  and  the  statutes  rule, 
^nd  under  these  the  method  of  organization 

pursued  by  the  eleven  senators  who  elected 
~the  respondent  president  is  legal  and  proper. 

The  Constitution  says:  ''Members  of  the 
legislature  shall,  before  they  enter  on  the 
-duties  of  their  respective  offices,  take  and 
-subscribe  the  following  oath  or  affirmation." 
Then  comes  the  oath  comprising  allegiance 
to  the  Union,  to  the  state,  and  faithful  dis- 
<;barge  of  his  official  duty,  and  the  section 
proceeds :  **  And  members  elect  of  the  senate 
or  general  assembly  are  hereby  empowered 
to  administer  to  each  other  the  said  oath  or 
-affirmation." 

Art.  4,  §^  1,  8. 

Now  taking  this  oath  or  producing  it  in 
^n  assembly  of  a  quorum  is  the  initial  act 
^f  organization  of  the  body. 

Something  more  is  necessary  before  the 
body  is  ''ready  for  business. "  That  the  quo- 
rum must  do.  They  must  elect  a  president 
-and  a  secretary,  lliis  done,  they  are  ready 
for  business. 

The  framers  of  the  New  Jersey  constltu- 
"tlon  foresaw  the  possibility  of  just  what  has 
happened  and  still  exists,  the  refusal  of  par- 
tisans in  power  to  swear  in  members  of  the 
party  opposed  to  them,  ''members  elect,"  and 
'4K>  they  gave  these  persons  the  right  to  ad- 
minister the  official  oath  to  each  other. 

If  a  man  comes,  bearing  a  certificate  that 
he  is  a  member  elect,  and  an  official  oath  is 
taken  or  has  been  taken  by  him,  administered 
by  a  fellow  member  elect,  is  not  that  man  a 
senator,  entitled  to  take  his  seat  and  without 
legal  right  on  the  part  of  any  other  man  to 
«ay  him  na^? 

Constitution,  article  10,  schedule,  provides : 
'*It  is  hereby  declared  and  ordained  that  the 
-common  law  and  statute  laws  now  in  force 
not  repugnant  to  this  constitution  shall  re- 
main in  force  until  they  expire  bv  their  own 
limitation  or  be  altered  or  repealed  by  the 
legislature. " 

At  this  time  there  subsisted  a  statute 
which  by  its  78th  section  directs  the  county 
^clerk  to  certify  the  result  under  the  county 
seal,  and  deliver  the  certificate  to  each  mem- 
ber, and  by  section  d4,  it  provides  that^**in 
the  organization  of  each  house  the  certified 
copied  of  the  statements  of  determination 
made  under  the  direction  of  the  78th  section 
shall  be  deemed  and  taken  to  be  prima  facie 
-«yidence  of  the  right  of  the  persons  therein 
mentioned  to  seats  in  the  houses  respectively, 
to  which  they  will  have  been  so  determined 
to  be  elected." 

Pub.  Laws  1889. 

This  Act  of  1839  was  followed  in  1846  bj 
-mn  Act  to  regulate  elections,  approved  April 
17,  1846,  the  96th  section  of  wnich  re-enacts 
^section  94  of  the  Act  of  1889,  with  an  addi- 
tion. 

Pub.  Laws,  238. 
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It  reads  as  follows:  "OC.  And  be  it  en 
acted  that  the  senate  and  general  assembly 
shall  convene  and  hold  their  sessions  in  the 
state  house  at  Trenton ;  and  in  the  organiza- 
tion of  each  house,  the  certified  copies  of  the 
statements  of  determination  made  under  tho 
direction  of  the  79th  section  of  this  Act  shall 
be  deemed  and  taken  to  be  prima  facie  evi- 
dence of  the  persons  therein  mentioned  to 
seats  in  the  houses  respectively,  to  which 
they  shall  have  been  so  determined  to  be 
elected." 

How  any  such  practice  has  sprung  up  as 
that  alleged  to  exist  in  the  senate  in  the  face 
of  these  enactments,  the  constitution  and  the 
statutes  regulating  elections  is  difficult  to 
comprehend. 

It  did  not  begin  its  sessions  thus.  The 
senate  journals  for  1845,  1846,  1847,  and  the 
evidence  of  Mr.  Daniel  Dodd,  the  first  sec- 
retary of  the  New  Jersey  senate  show  this. 

In '1849  the  new  practice  seems  half  begun. 

This  is  the  first  time  when  any  one  as  pres- 
ideot  pro  tempore  administered  the  oath  of 
office.  It  would  seem  probable  that  some  one 
got  hold  of  a  journal  nf  the  United  States 
senate,  and  did  not  notice  the  difference  be- 
tween its  president  pro  tempore,  an  officer  di- 
rected to  be  created  by  statute,  and  one  who 
was  a  mere  chairman  of  an  unauthorized 
meeting  taking  the  place  of  president  over 
such  members  as  appeared  in  their  seats  to  fa- 
cilitate an  orderly  organization.  And  so  the 
use  of  the  word  "approved,"  an  entirely  in- 
correct word  to  express  the  only  fact,  to  wit, 
that  the  credentials  as  read  appeared  to  come 
from  the  right  source,  a  word  not  found  in 
the  early  minutes  of  the  United  States  senate, 
was  a  mistake.  There  was  no  more  right  to 
approve  than  there  is  in  a  judge  to  approve 
the  record  of  a  judgment  put  in  evidence  by 
its  production  before  him.  Yet  it  could 
mean  nothing  more  than  that  it  was  in  form. 

The  method  of  organization  adopted  by 
the  hold-over  senators  had  not  the  warrant  of 
the  constitution  of  New  Jersey  or  of  its  stat- 
utes, and  was  besides  dissimilar  to  that  with 
which  the  New  Jersev  senate  began,  and  to 
that  which  the  United  States  senate  has  prac- 
ticed from  1789  to  1849,  if  not  to  the  present 
day. 

For  this  reason  there  was  no  lawful  claim 
on  the  four  hold-over  senators  or  the  seven 
senators  elect  to  remain  with  the  nine  hold- 
overs who  convened  and  still  convene  as  the 
senate  of  New  Jersey,  and  that  this  conven- 
tion of  the  nine  or  the  ten  is  not  only  no 
senate  but  it  is  yet  acting  contrary  to  their 
dutv  in  refusing  to  join  the  majority. 

The  proceedings  oi  the  eleven  in  their  or* 
ganization  of  the  senate  were  sufficient. 

The  constitution  and  the  law  was  fully 
obeyed  and  by  a  quorum.  Why,  is  there 
not  a  senate  of  New  Jersey? 

Even  if  the  action  by  the  four  members 
was  secession  on  their  part,  still  their  union 
with  those  whose  rights  to  be  and  act  as 
members  the  nine  denied,  transferred  the  lo 
cality  of  the  senate.  It  created  a  quorum  of 
that  body  and  its  proceedings  then  and  from 
thence  forth  made  a  senate  de  jado  and  cii 
jure  acting  from  and  after  that  moment,  law* 
fully. 
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They  were  senators  all  of  them,  becaiise 
certificated.  Tliey  were  the  majority.  Like 
condurt  was  cod  firmed  In  Siaie  v.  Faster,  7 
N.  J.  L.  128 ;  KendeU  v.  Camden,  47  N.  J. 
L.  67.  64  Am.  Rep.  117,  indorsing  this  de- 
cision, confining  it  to  action  during  the  same 
uay,  and  so  approving  it.  This  view  of 
course  talces  it  for  granted  that  members 
elect  are  members.  But  surely  this  is  so. 
And  see  State  v.  Boe,  85  N.  J.  L.  128,  where 
a  majority  of  a  board  of  chosen  freeholders, 
part  hold-overs,  part  members  elect,  acted 
without  notice  to  the  minority. 

Here  are  two  organized  assemblies  each 
claiming  to  be  the  senate.  That  body  .con- 
sists of  twenty -one  members.  One  of  these 
assemblies  consists  of  ten  men — a  minority, 
not  a  quorum.  The  other  consists  of  eleven 
members  a  number  which  constitutes  a  quo- 
rum. All  these  twenty- one  have  proper  cer- 
tificates of  their  election.  The  eleven  have 
enough  rightful  members  to  do  all  that  they 
have  done  and  to  legislate  authoritatively. 
Is  not  this  body  the  senate  ds  juref  What 
does  such  a  senate  need?  Enough  members 
to  make  a  quorum  ?  It  has  them.  That  they 
should  be  regularly  elected?  They  are  so, 
and  most  of  them  by  tremendous  majorities. 
Tliat  they  should  be  lawfully  sworn  in? 
They  are  so;  who  can  doubt  it,  with  the 
constitution  in  his  hand?  That  the  quo- 
rum should  be  organized?  Yes,  with  presi- 
dent, secretary,  serjeant-at-arms— all  offi- 
cers. That  it  should  be  accepted  by  the 
house  of  assembly?  It  is.  That  body  will 
have  nothing  to  do  with  the  ten  who,  hav- 
ing seized  the  senate  chamber  thence  auogate 
themselves  to  be  the  senate.  Is  it  not  true 
that  here  is  a  legislature  of  two  houses,  de 
jure,  even  if  customary  forms  have  not  been 
observed  in  the  organization?  And  was  not, 
then,  the  duty  of  the  governor,  by  communi- 
cating with  the  quorum,  to  make  the  legis- 
lati  ve  power  complete  ?  Should  not  the  court 
even  if  not  sure  as  to  technical  theoretical 
regularity,  advise  him  to  this  when  he  asks 
it? 

Adjudications  are  but  few.  But  these  are 
corroborative  of  the  line  of  argument  pur- 
sued. 

The  case  in  Maine  (70  Me.  ((09),  that  in 
Kansas,  and  a  late  one  in  Nebraska,  are  all 
which  I  have  found  exactly  touching  the 
points  here  litigated. 

We  have  two  or  three  which  in  principle 
are  in  unison. 

KearnsY.  Edwards  (N.  J.)  Jan.  6,  1894; 
State  V.  Framhach,  M  1?'.  J.  L.  86 ;  8taiU  v. 
Boe,  85  N.  J.  L.  128 ;  Kendell  v.  Camden,  47 
N.  J.  L.  67 ;  State  v.  Fielder,  44  N.  J.  L. 
881 :  State  v.  Patereon,  85  N.  J.  L.  191 ;  Be 
Contested  Election  of  McNeill,  111  Pa.    285. 

Mr.  Samuel  H.  Oreyt  also  for  respond- 
ent, Rogers: 

The  proposition  that  this  court  may,  in  a 
proceeding  of  this  sort,  make  inquiry  by  quo 
warranto  Into  the  actual  title — that  is,  the 
fact  of  election— of  the  president  of  the  sen- 
ate is  an  absolutelv  novel  one. 

The  object  of  the  proposed  inquiry  is  to 
ascertain  by  what  title  Rogers  holds  his  of- 
fice as  president.  The  writ  is  asked  for  be- 
cause he  is  in  possession  as  officer  de  facto, 
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for  tlie  purpose  of  determining  whether  he* 
is  entitled  to  that  possession  as  an  officer  dr 
Jure, 

Shortt,  Informations,  p.  123. 

Hence,  the  inquisition  can  only  be  made- 
by  a  tribunal  having  power  to  investigate- 
and  determine  the  title  challenged.  That 
tribunal  is  not  this  court.  It  is  another  one 
which  alone  can  decide.  It  is  one  whose  ju- 
risdiction is  exclusive.  It  is  fixed  by  the- 
constitution.  It  is  the  senate  of  New  Jersey 
when  organized  as  a  ''house." 

As  the  office  in  possession  of  Mr.  Rogers, 
the  title  to  which  is  challenged,  is  that  of 
the  president  of  the  senate,  we  cannot  deter- 
mine who  holds  title  as  president  of  the  sen- 
ate witliout  determining  who  have  been  law- 
fully ^elected"  as  members  of  the  senate- 
possessing  the  necessary  ''qualifications"  and 
exhibiting  the  proper  ** returns,"  because  as 
there  can  be  no  president  of  the  senate  who- 
is  not  himself  a  member  and  as  such  chosen 
by  the  majority  of  its  **  members"  so  "  elected, 
qualified  and  returned." 

Into  this  field  of  InTestigation  this  court 
cannot  enter. 

Nor  can  this  court  make  inquisition  for 
the  purpose  of  deciding  whether  the  senate 
which,  in  organizing  itself  into  a  constitu- 
tional ''house"   elected  Mr.   Rogers  as  its- 
president,  was,  or  was  not  composed  of  a. 
majority  of  the  members  of  that  bodv,  un- 
less it  accepts  the  certificate  of  election  aa. 
prima  facie  evidence  of  right  to  a  seat  for 
organization  purposes. 

People  V.  Malianey,  18  Mich.  481 ;  Dalton  v. 
State,  48  Ohio  St.  652 ;  Robertson  v.  SUUe, 
109  Ind.  79 ;  Clough  t.  CurtU,  184  U.  S.  861, 
38  L.  ed.  946. 

Judfe  Story,  in  his  Commentaries  upon  the- 
Constitution,  section  874,  uses tlii slanguages 
"In  measures  exclusivelv  of  a  political,  leg- 
islative, or  executive  character,  it  is  plain> 
that  as  the  supreme  authority  as  to  these- 
questions  belongs  to  the  legislative  and  ex- 
ecutive departments  they  cannot  be  re-ex- 
amined elsewhere." 

To  the  same  effect  is  Omncellor  Kent*6  view.. 

1  Kent,  Com.  pp.  221-285 ;  Cooley,  Const. 
Lim.  pp.  50,  61. 

The  principle  which  controls  and  which* 
the  authorities  quoted  recognize,   was  de- 
clared in  the  supreme  court  of  New  Jersey 
by  Chief  Justice  Green  in  tlie  case  of  the  StaU^ 
V.  T/ie^ Governor,  25  N.  J.  L.  831. 

See  also  State  ▼.   Toung,  82  N.  J.  L.  29  -^ 
State  V.  Pintchard,  86  N.  J.  L.  101 ;  Throop, 
Officers,  §  793 ;  Ex  parte  EchoU,  89  Ala.  698, 
88  Am.  Dec.  749. 

Is  the  office  of  "  president  of  the  senate"  aQ> 
office  of  the  state  of  New  Jersey  as  an  organ- 
ized government,  one  of  the  '^civil  offices"' 
spoken  of  in  tbf  constitution,  or  is  it  an  of- 
fice of  the  legislature  only,  one  of  the  co-or- 
dinate branches  of  the  state  government? 

We  have  under  the  provisions  of  the  f  undi^-. 
mental  law  an  office  created  by  the  constitu- 
tion, for  the  express  purpose  of  making  the 
le>?islative  power  effective,  whose  incumbent 
must  possess  as  his  sole  qualification  the 
character  of  a  legislator,  whose  title  rcsta 
entirely  upon  that  of  his  fellow  m'cmbca«» 
who  is  chosen  from  and  exercises  hia  officials 
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foDction  ivliolly  among  Ibem,  wbose  com- 
pensation is  based  upon^theira,  whose  official 
oath  defines  his  functions  and  duties,  as  those 
appertaining  to  the  exercise  of  legislative 
power,  and  whose  term  is  limited  by  that  of 
the  legislature  of  which  he  is  a  member. 
Can  it  be  said  that  such  an  officer  holds  an 
office  of  the  state  of  New  Jersey  as  an  organ- 
ized government?  He  is  but  the  "mouth  of 
tbe  house,"  which  elects  him. 

May's  History  of  Parliament,  195. 

His  duties  are  all  associated  with  and  in- 
separable from  that  house. 

Sec  them  defined  in  Cushinff,  §  291. 

The  president  of  the  senate  uoids  his  office 
by  tbe  warrant,  not  of  the  state  government, 
but  of  the  people  who  organized  thatgovem- 
nunt. 

Says  JudM  Cooley,  in  his  work  on  Con- 
Bti tut ional  Limitations,  p.  188:  **  There  are 
certain  matters  "vhich  ench  house  determines 
for  itself,  and  in  respect  to  which  its  decis- 
ions are  conclusive.  It  chooses  its  own  offi- 
cers except  where  by  the  constitution  or  stat- 
ute it  is  otherwise  provided;  it  determines 
its  own  rules  of  proceeding,  it  decides  upon 
tbe  election  and  oualiflcations  of  its  own 
members."  Here  it  will  be  seen  that  the 
choice  of  officers  is  put  upon  the  same  plane 
with  the  unquestionable  legislative  powers 
possessed  and  used  exclusively  by  the  le/^is- 
lature  of  judging  of  the  ^  title"  of  members 
and  adopting  ''rules." 

How,  then,  can  it  be  said  that  such  an 
office  as  this  is  an  office  the  title  to  which 
may  be  inquired  into  as  if  it  were  one  of  the 
** civil  offices"  of  the  organized  state  govern- 
ment. 

Another  evidence  that  the  presidency  of  the 
senate  is  a  purely  legislative  office,  and  not 
an  office  under  the  organized  government  of 
the  state,  described  in  the  constitution  as  a 
"civil  office,"  is  found  in  the  fact  that  no 
commission  from  the  governor  is  necessary  to 
its  full  investiture,  as  is  tlie  case  with  **all 
officers  elected  or  appointed  pursuant  to  the 
provisions  of  the  constitution. 

This  court  cannot  take  jurisdiction  over 
this  matter  by  a  writ  of  quo  warranto  because 
tbe  question  presented  is  a  purclv  political 
one.  and  not  in  any  sense  judicial. 

This  cursory  presentation  of  the  principles 
vliich  distinj3:uish  legislative  from  judicial 
action  scums  to  me  to  indicate  that  within 
tiie  field  of  legislation,  law-making,  in  the 
exercise  of  all  the  functions  of  a  legislator 
as  a  law  giver,  in  the  organization  of  a  leg- 
islative lx>dy,  in  the  selection  of  a  legisla- 
tive officer,  in  the  action  of  the  officer  in  his 
aOation  to  the  house  whose  servant  he  is,  of 
which  he  is  a  member,  for  which  he  speaks 
and  by  which  he  is  controlled,  are  all  purely 
political  and  none  in  any  sense  judicial. 

The  following  cases  all  show  the  recogni- 
tion by  the  judiciary  of  the  exclusiveness  of 
legislative  and  executive  control  over  purely 
political  questions,  whether  affecting  the 
intercourse  between  nations,  the  national 
boundaries,  the  laws  which  are  to  control 
the  citizen,  or  the  organization  of  legisla- 
tive assemblies : 

Penn  v.  Lord  BoXHimtb^  1  Ves,  8r.  444 ;  Na- 
if^ of  Tht  Carnatie  v.  JBkut  India  Co.  1  Yes. 
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Jr.  871,  3  Ves.  Jr.  56 ;  FosUr  v.  KeiUon,  27  U. 
8.  3  Pet.  806,  7  L.  cd.  488 :  Kendall  v.  VniUit 
8iaie§,  87  U.  8.  12  Pet.  524,  9  L.  ed.  1181 ; 
Qeorffia  v.  Stanton,  78  U.  S.  6  Wall.  60,  la 
L.   ed.   721;    Odstan  v.  Eoyt,   16  U.   8.   & 
Wheat.  246,  4  L.  ed.  881 ;    ITnited  State$  v. 
Palmer,  16  U.  8.  8  Wheat.  610,  4  L.  ed.  471 1 
The  JHvina  JPtistora,  17  U.  8.  4  Wheat.  52, 
4  L.  ed.  512 ;  Garcia  v.  Lee,  87  U.  8.  12  Pet. 
511,  9  L.  ed.  1176;  WiUiame  v.  8vjfolk  Im.. 
Co,  88  U.  8.  18  Pet.  415,  420,  10  L.  cd.  226, 
228;  United  States  Y.  Torba,  68  U.  8.  1  Wall. 
412,  17  L.  ed.  685 ;    United  States  v.  Lynde, 
78  U.  8.  11  Wall.  682,  20  L.  ed.  280;  S& 
Cooper,  148  U.  8.  472,  86  L.  ed.  232. 

Perhaps  no  clearer  exposition  of  the  rule 
of  law  now  under  consideration  and  of  the 
reasons  for  its  existence  and  recognition  by 
the  courts  is  to  be  found  than  that  given  by^ 
Judge  Woodbury  in  the  great  case  of  Luther 
V.  Borden,  48  (J.  8.  7  How.  1,  12  L.  ed.  581. 

Assuming  that  the  court  desires  to  have^ 
the  views  df  counsel  upon  the  situation,  de- 
plorable as  it  is,  which  the  facts  present,  our 
claim  is  that  Mr.  Rogers  is  the  president  of 
the  senate  lawfully  elected  by  its  duly  quali- 
fied, elected,  and  returned  memt)er8.  The^ 
senate  of  New  Jersey  is  one  of  the  houses, 
into  which  the  legislature  is  divided.  It  ia 
not  a  continuous  perpetual  entity  but  a  body 
of  limited  vitality.  Its  constitution  changea 
vearly,  and  oftentimes  its  political  character ; 
indeed,  it  is  because  of  this  latter  feature 
that  we  find  the  raieon  d'etre  of  the  present 
condition  of  things. 

The  omission  in  the  new  constitution  of 
any  provisions  for  a  continuous  organizatioi^ 
of  the  upper  house  or  senate  is  to  me  con- 
clusive that  a  new  organization  should  be- 
annually  made,  and  that  no  power  existed  in- 
the  body,  which  was  transmitted  from  one 
vear  to  another,  of  any  sort.    There  could 
be  no  power  in  the  senate  as  a  legislative 
house  until  it  had,  by  its  organization,  be- 
come a  house,  as  distinguished  from  a  col* 
lection  of  **  members"  qualified  to  act  in  ef- 
fecting an  organization  of  themselves  into  a. 
''house."    Hence,  until  there  was  an  organ- 
ization there  was  no  **  house"   which  alone 
was  empowered  to  **  judge  of  the  elections, 
returns,  and  qualifications,"  of  its  ''mem- 
bers."    (art.  5^4.)     And,  consequently  as 
all  stood  upon  a  plane  as  to  the  source  of 
their  title  as  **  members"  all  were  equally 
qualified  to  act  in  accomplishing  an  organi- 
zation. 

Hurdle  v.  Waring,  L.  R.  9  C.  P.  435,  43 
L.  J.  C.  P.  209. 

The  provision  for  the  division  of  the  orig- 
inal senate  into  three  classes  was  designed  to 
secure  annually  the  election  of  one  third  of 
tbe  whole  body  by  the  people.    The  title  to 
the  office  must  necessarily  be  drawn  from  tbe 
people,   who,   as  the  **  legal  voters  of  tho- 
counties  respectively,"  elect  the  senator  from 
that  county.    The  evidence  of  that  title  is  tho 
election,  and  the  evidence  of  that  election 
is  the  return  which  the  law  requires  to  be^ 
made,  and  which  is*  described  as  a  **  state- 
ment of  the  determination"  of  the  **  board  of 
the  county  canvassers"  (Rev.  p.  84,  chaps.  847, 
348)  :  and  **  on  the  organization  of  each  house*^ 
certified  copies  of  these  **  statements  of  deter*- 
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mination"  glial  1  be  deemed  and  taken  to  be 
prima  facie  evidence  of  the  right  of  the  per- 
sons therein  mentioned  to  seats  in  the  houses 
respectively  to  which  thev  shall  have  been 
flo  determined  to  be  elected. 

Rev.  858,  g  85. 

So  that  we  seem  to  haye  provided  by  the 
<X)nstltution  a  method  of  determining  the  fact 
of  that  election  for  the  purpose  of  "the  or- 
ganization of  each  house''  of  the  legislature, 
4ind  thus  it  seems  that  we  find  in  the  consti- 
tution and  law,  as  they  now  are,  and  for 
more  than  fifty  years  have  been,  a  sufficient 
«nd  clear  ezplaDation  of  the  invariable  rule 
heretofore  pursued  in  organizing  the  senate. 

The  newly  elected  senators  would  have  the 
right  to  participate  in  the  organization  of  the 
senate  upon  the  exhibition  of  ''certified  copies 
of  statements  of  the  determination **  of  their 
•election. 

The  power  to  organize  the  senate  is  in  all 
^hose  who  are  elected  to  its  membership  and 
who  present  the  statutory  credenttals. 

The  power  ''to  judge  of  election  returns 
and  qualifications  of  its  own  members"  is  not 
•conferred  on  individual  senators,  but  upon 
the  collective  body.  It  is  given  by  the  con- 
stitution to  ''each  house"  and  as  already 
shown  there  is  no  "house"  until  an  organi- 
zation of  that  house,  which  is  the  act  weld- 
ing its  elements,  Its  members,  into  a  homo- 
geneous body,  has  been  effected.  Then  only, 
-and  not  before,  there  is  given  to  the  "  house" 
the  power  to  judge  of  the  "election  returns 
tind  qualifications  of  its  members. "  Who  are 
its  members?  Are  they  those  only  whose 
title  is  more  than  one  ]^ear  old?  This  can- 
not be  if  "certified  copies  of  statements  of 
determination"  of  election  are  valid,  prima 
facie  evidence  of  membership  for  purposes 
of  organization.  The  "  members*"  who  partic- 
ipate in  organizing  are  those  who  produce, 
or  who  have  before  produced,  certificates  of 
-election.  These  are  the  "members"  whose 
title  after  or^aoization  may  be  inquired  into 
by  the  organized  body,  the  "  house. "  If  they 
were  not  such  "members"  there  would  be 
nothin^for  the  organized  "house"  to  investi- 
gate. The  power  given  is  to  "judge  of  the 
election  returns  and  qualifications"  of  these 
very  "members"  who,  with  prima  facie  evi- 
dence of  title  only,  are  subject  to  have  that 
title  challenged  by  a  claimant,  and  "judged" 
by  the  "  house. " 

The  character  and  value  of  certificates  of 
-election  as  prima  facie  evidence  of  the  fact 
of  election  is  universally  recognized  by  leg- 
islative bodies  and  by  courts. 

McCrary,  Elections,  §§  509-586;  8taU  v. 
Van  Gamp,  86  Neb.  9,  91 ;  Be  Gunn,  19  L. 
R.  A.  519,  50  Kan.  155. 

Mr.  Rogers,  as  the  proofs  show,  was  elected 
«s  president  by  the  majority  of  all  the  mem- 
bers of  the  senate  certified  and  sworn,  and 
so  is  entitled  to  his  office.  This  fact  appear- 
ing incontrovertibly  there  is  no  occasion  for 
the  writ,  for  as  the  senators,  in  organizing 
themselves  into  a  house,  could  not  look  be- 
yond the  "statement  of  the  determination" 
of  election  to  ascertain  who  were  entitled, 
for  purposes  of  "or&ranization,"  to  seats  in 
the  senate  to  which  it  had  been  "determined" 
they  were  elected,  and  as  Mr.  Rogers'  title 


to  his  office  rests  upon  his  election  by  the 
members  of  a  body  composed  of  those  whose 
prima  facie  right  to  vote  is  not  challen/^ed, 
the  judgment  of  the  court  must  necessarily 
be  that  looking  at  the  evidence  which  those 
who  elected  Mr.  Rogers  were  bound  to  con- 
sider and  be  controlled  by,  and  which  on 
this  rule  controls  this  action  of  this  court, 
he  was  lawfully  elected  to  the  legislative 
office  which  he  fills. 

The  action  of  the  minority  of  the  members 
of  the  senate  here  under  inspection  was  to 
select  a  president  pro  tempore  in  the  process 
of  organization.  This  selection  was  made 
before  a  majority  of  the  senators,  old  or  new, 
had  arrived.  It  was  made  by  nine  men,  none 
of  whom  were  members  elect ;  all  had  been 
elected  one  or  two  years  before,  and  who  col- 
lectively were  two  less  than  a  quorum  of  the 
whole  body.  They  completed  a  temporary 
organization,  if  there  can  be  such  a  thing  as 
a  temporary  condition  of  a  thing  which  is 
essentially  permanent  in  its  character,  which 
I  deny.  Having  thus  sought  to  create  them- 
selves into  a  body,  if  they  had  succeeded  they 
would  not  have  or^nized  "the  house"  to 
which  the  constitution  gives  the  power  to 
judge  of  election  returns  and  Qualifications 
of  its  members.  It  is  impossible  for  a  house 
to  organize  until  it  has  enough  members 
present  to  give  it  the  character  and  potential- 
ity of  a  house.  It  must  have  a  "majority* 
to  make  a  constitutional  "quorum  to  do  bus- 
iness," and  certainly  the  creation  of  itself 
by  organization  into  a  house  capable  of  do- 
ing business  could  not  be  effected  by  any 
number  less  than  that  which  upon  the  com- 
pletion of  the  organizing  process,  and  the 
consequent  creation  of  the  house,  were  alone 
empowered  to  do  business.  Hence,  as  the  ac- 
tion criticised  was  not  that  of  a  quorum  it 
was  absolutely  ineffective  to  make  the  posi- 
tion of  temporary  president  or  to  fill  it  if 
made. 

A  president,  temporary  or  permanent,  must 
have  a  body  to  preside  over.  If  the  body 
be  one  which  is  created  by  a  law  which  de- 
fines its  composition,  its  character,  and  its 
duties,  as  the  constitution  does,  then  the 
elements  which  are  constitutionally  necessary 
to  give  vitality  to  the  body,  i.  e.,  a  majority 
of  its  members  who  make  a  quorum,  must  bie 
present  participating,  affirmatively  or  nega- 
tively, in  the  action  of  the  body.  Here  there 
were  none  such,  and  therefore  there  was  no 
body  capable  of  even  temporary  organization. 
This  being  so,  Mr.  Adrain  never  occupied 
any  official  relation  even  to  the  minority  of 
the  members  of  the  senate. 

Mr.  Allan  L.  McDermotty  for  respond- 
ent Adrain: 

At  midnight  of  the  eighth  day  of  January, 
1894,  the  terms  of  eight  members  of  the  sen- 
ate expired  and  there  became  eight  vacancies 
in  that  body.  The  body  did  not  go  out  of 
existence.  At  the  first  moment  of  the  ninth 
of  January  there  was  a  senate  In  New  Jersey, 
composed  of  thirteen  members.  At  that 
moment  the  governor  of  this  state  could  have 
called  that  senate  together  and  submitted  to 
it  nominations  for  the  vacancies  to  be  created 
two  months  later,  by  the  expiration  of  the 
terms  of  two  Justices  of  this  ''Ourt,  and  the 
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confirmatory  action  of  that  body  of  thirteen 
senators  would  have  lacked  nothing  of  entire 
validity.  This  proposition  continued  good 
during  the  entire  day,  until  the  senate  met. 

The  legislative  scheme  of  the  constitution 
contemptates  a  continuous  body,  composed 
of  Xhiee  classes  of  senators,  with  their  terms 
so  arranged  ^that  one  class  may  be  elected 
«very  year." 

But  the  senate  remains,  that  there  may  not 
be  an  interruption  in  the  life  of  the  senate — 
that  there  may  always  be  two  classes  remain- 
ing, it  is  provided  that  the  persons  elected 
to  fill  vacancies  shall  be  elected  for  the  un- 
expired terms  only.  These  two  ever-existing 
classes  form  a  senate.  No  one  can  become  a 
member  of  tlie  body  except  by  its  action. 

The  constitution  provides  that  **each 
iiouse"  shall  be  the  judge  of  the  elections, 
returns,  and  qualifications  of  its  own  mem- 
bers. The  argument  that  the  senate  which 
is  to  judge  of  its  own  membership  must  be 
composeaof  one  member  from  each  county 
in  the  state  is  fallacious,  because  article  4, 
rflection  2,  paragraph  1,  provides  that  it  shall 
be  composed  of  such  senators  "  elected  by  the 
le^al  voters  of  the  counties**  and  it  is  the 
•decision  of  this  very  question,  of  whether  an 
Applicant  for  membership  was  elected  by  the 
legal  voters  of  the  county  he  seeks  to  repre- 
sent, that  is  committed  to  the  senate.  It 
may  judge  first,  of  the  elections  of  its  mem- 
bers. No  man  is  entitled  to  a  seat  in  the 
senate  unless  he  is  elected  to  that  body.  No 
one  can  finally  say  that  a  senator  has  been 
elected  except  the  senate  itself. 

If  the  statute  said  that  the  presenter  of  a 
•certificate  shall  be  admitted  to  membership 
it  would  be  clearly  an  unconstitutional  sub- 
stitution of  the  declaration  of  an  election 
board  for  the  judicial  function  reposed  in 
the  senate. 

The  certificate  is  prima  facie  evidence  that 
the  person  named  therein  received  the  hijrh- 
«8t  number  of  votes  cast  at  the  election.  It 
la  made  legal  evidence  and  as  it  is  the  law 
that  the  qualified  person  who  legally  received 
the  highest  number  of  votes  E^all  hold  the 
office,  the  senate  may  receive  the  certificate 
as  evidence. 

Section  25  of  the  Crimes  Act  provides  that, 
a  successful  candidate  being  convicted  of 
bribery,  he  "shall  be  disqualified  to  hold  any 
oflfice  to  which  he  was  elected  at  any  such 
election."  The  constitution  provides  that 
"no  person  shall  be  a  member  of  the  senate 
who  shall  not  have  attained  the  age  of  thirty 
years,"  etc.  If  the  candidate  receiving  the 
certificate  is  convicted  of  bribery  between  the 
election  and  the  assembly  of  the  legislature 
or  it  is  discovered  within  such  time  that  he 
is  under  the  age  of  thirty  years,  can  he,  in 
virtue  of  his  certificate,  become  a  senator, 
"^  for  a  little  while?"  A  person  applying  for 
admission  must  have  certain  qualifications. 
If  he  has  them  not,  the  constitutional  prop- 
osition is  plain  and  unequivocal.  It  is  not 
that  be  maj  be  expelled  but  that  without 
those  qualifications  "no  person  shall  be  a 
member  of  the  senate. "  The  attitude  of  Mr. 
Rogers  is  that,  having  obtained  a  certificate 
of  election  and  taken  an  oath  of  office,  he  is 
A  senator.    If  this  is  true,  it  would  be  equal ly 
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so  if  he  did  not  possess  a  single  oonstili. 
tional  qualification. 

The  framers  of  our  state  constitution  de- 
signed the  state  senate  as  a  continuous  body  ; 
its  prototype,  in  this  particular,  being  the 
United  States  senate. 

The  absence  of  the  vice-president  and  the 
president  pr<?  tempore  would  not  affect  the  sen- 
ate of  the  United  States.  It  is  always  an  or- 
fanized  body,  as  is  the  senate  of  New  Jerse}'. 
'he  organization  of  the  state  senate  does  not 
depend  upon  its  having  a  president  or  a  sec- 
retary. Its  organic  structure  is  found  in  its 
membership.  The  governor  is  authorized  to 
call  the  senate  together  in  special  session. 
Would  there  not  be  a  senate  if  its  president 
had  resigned  his  membership? 

Not  only  was  the  provision  of  our  consti- 
tution suggested  by  the  Federal  Constitution, 
but  the  "mode  of  determining  the  classes 
adopted  by  the  first  United  States  senate  was 
adopted  by  the  senate  of  New  Jersey.  (See« 
1  Benton,  pp.  14,  15 ;  Senate  Journal  1845,  p. 
169.) 

The  expression  of  the  constitution  is  not 
that  the  terms  of  senators  shall  end  agreeable 
to  the  division  but  that  their  seats  shall  be 
vacated.  Vacated  in  what,  pray,  if  not  in 
a  continuous  body?  This  provision  is  in  the 
Federal  Constitution,  ''so  that  one  third  may 
be  chosen  every  year.**  It  is  in  the  state 
constitution  so  that  **one  class  may  be  elccied 
every  year."  One  class  of  what  if  not  of  a 
continuous  senate? 

Are  not  the  two  remaining  classes  the  sen- 
ate? To  answer  negatively  is  to  say  that 
the  senate  may  die  although  two  thirds  of 
its  members  exist.  This  cannot  be.  Those 
whose  seats  are  not  vacated  remain  the  senate ; 
they  are  the  organization  ;  they  are  the  judges 
of  the  elections,  the  returns  and  qualifications 
of  their  membership. 

Rnbert9(m  v.  StaU,  109  Ind.  97. 

The  senators -elect  claim  that  their  certifi- 
cates of  election  are  prima  facie  evidence  of 
their  rights  to  seats.  Evidence  to  whom? 
In  what  tribunal  are  they  to  present  this  evi- 
dence? Not  in  this  court,  because  it  cannot 
pass  upon  their  titles.  Where,  indeed,  but 
in  the  senate,  which  is  the  only  judge  of  the 
weight  of  that  evidence.     And  when  this 

Erima  facie  evidence  is  submitted,  its  pro- 
ative  force  is  neither  more  nor  less  than  is 
accorded  by  the  tribunal,  which  is  to  pass 
upon  the  evidence. 

State  V.  Frambaeh,  47  N.  J.  L.  87. 

Section  85  of  the  Election  Law  was  enacted 
in  1839  (Harrison's  Laws,  1834-43,  p.  368), 
and  was  intended  to  apply  to  the  conditions 
as  they  were  found  under  *^the  Constitution  of 
1776. 

The  act  was  induced  by  the  fact  that  there 
was  not  any  authority  given  to  the  council 
or  assembly  to  pass  upon  the  returns  of  their 
members. 

The  Constitution  of  1846  added  to  the  ju- 
dicial power  of  the  houses.  It  provides  that 
they  shall  be  the  judges,  not  only  of  the 
elections  and  qualifications  of  their  members, 
but  of  their  returns — of  the  certificates  of 
their  election  and  I  submit  that  the  adoption 
of  that  constitution  repealed  this  provision 
of  the  Act  of  1889 
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Its  re  enflot.ment  un<\eT  the  new  constitu- 
tion if  ii  XVH8  intended  to  serve  the  purpose 
clHioicd,  wiis  unconstitutional. 

If  Ui'Te  was  a  senate  in  existence  on  the 
nintii  of  January,  the  orderly,  only  way  to 
obtain  aiimisaion  was  to  apply  for  and  receive 
its  adjuiiication.  It  is  a  trifling  answer  to 
say  tliat  tlic  admission  would  be  refused  be- 
cause that  answer  cannot  be  considered  in 
til  is  court. 

The  court's  jurisdiction  is  unassailable, 
because  the  question  involved  is  not  of  or 
conceruine  the  right  of  the  senate  to  choose 
its  own  oiricers,  but  whether,  in  law,  it  has 
exercised  that  right  to  the  extent  of  electing 
a  president  to  act  until  another  president  is 
chosen.  The  question  does  not  affect  the 
election  returns  or  qualifications  of  the  mem- 
bers of  the  senate ;  it  does  not  touch  the  right 
of  the  senate  to  elect  its  officers.  Mr.  Adrain 
is  asked,  **Why  do  you  act  as  president?" 
He  answers,  ''Because  I  was  elected  by  the 
senate.*'    Is  this  answer  true? 

I  submit  that  it  is,  even  if  the  four  hold- 
over Republican  senators  had  not  entered  the 
senate  on  the  ninth  of  January.  At  the  first 
moment  of  that  day  the  membership  of  the 
senate  was  reduced  to  thirteen  members.  A 
majority  of  these  constituted  a  **  quorum  to 
do  business."  Seven  members  constituted 
that  majority. 

Nine  of  these  thirteen  members  met  at,  or 
within  two  or  three  minutes  of,  three  o'clock, 
in  the  senate  chamber,  and  elected  a  presi- 
dent. They  were  not  bound  to  wait  for  the 
four  other  members.  They  were  a  majority 
of  the  then  existing  senate. 

The  membership  of  that  senate  could  not 
be  increased  by  the  action  of  the  gentlemen 
who  were  swearing  themselves  m  at  the 
Windsor  Hotel.  The  oath  of  office  should 
not  be  administrated  until  th9  right  to  a  seat 
has  been  decided.  To  give  assent  to  the 
proposition  that  a  senator- elect  becomes  a 
senator  by  taking  the  oath  of  office  might  re- 
sult in  grave  complications.  A  candidate 
becomes  a  senator- elect  by  the  declaration  of 
a  county  board  of  canvassers ;  learning  that 
his  election  will  be  contested  he  takes  an  oath 
before  another  senator- elect ;  the  contest  re- 
sults in  a  revocation  of  the  canvasser's  certifi- 
cate by  a  justice  of  this  court ;  what  efficacy 
remains  in  his  oath  of  office?  The  taking  of 
the  oath  can  have  no  effect  upon  the  powers 
of  the  senate  to  determine  its  membership. 

From  1848  to  1894,  the  record  shows  that 
only  inducted  senators  participated  in  the 
temporary  organization  of  the  senate. 

Every  body  that  is  a  judge  of  its  own  mem- 
bership has  the  right  to  determine  whom  it 
will  admit. 

Those  who  attack  the  title  of  Mr.  Adrain 
contend  that  the  constitution  requires  the 
presence  of  eleven  senators  to  organize  the 
senate.  But  there  is  not  such  a  constitutional 
requirement.  Suppose  tliat  two  senators- elect 
decline  to  take  the  oath  of  office,  and  nine- 
teen are  inducted.  It  becomes  the  duty  of 
those  nineteen  to  direct  writs  of  election  for 
supplying  vacancies.  By  whom  is  this  di- 
rection made?  Surely  by  the  senate,  com- 
|)08ed  of  nineteen  membei'S.  How  many  votes 
Would  it  require?   The  constitution  says  that 

?3  L.  K.  A. 


"a  majority  of  each  bouse,  shall  constitute 
a  quorum."    Now  if  the  nineteen  members, 
were  a  house  capable  of  directing  writs  of 
election,  a  majority  of  that  house  would  b» 
a  quorum,  and  five  of  ten  senators  could  di* 
rect  that  the  writs  should  issue ;  for  the  con- 
stitution expresses  that  ''a  majority  of*eaclk 
house  shall  constitute  a  quorum  to  do  busl* 
ness"  and  it  is  an  accepted  rule  that  a  ma- 
jority^ of  a  quorum  may,  in  the  absence  of^ 
prohibition,  do  all  that  the  quorum  can  do. 

If  it  takes  twenty-one  members  to  consti- 
tute a  senate,  how  can  a  senate  issue  writs- 
to  fill  vacancies?    The  constitution  desires  a. 
senate  of  twenty- one  members,  and  the  duty 
to  fill  vacancies  is  imperative.     In  vacation 
the  governor  may  issue  a  writ  of  election  to- 
fill  a  vacancy ;  during  its  session  the  senate 
must  issue  such  writs.     But  the  senate  does, 
not  go  out  of  existence  pending  the  return  to- 
such  writs.     In  the  case  sta^  the  senate 
would  continue.     The  **  house"  of  nineteen 
continues  its  existence  and  a  majority  of  it 
constitutes  *'a  quorum  to  do  business."    Put- 
in this  way:    Two  members  have  resigned;, 
nineteen  remain ;  these  are  the  house  com- 
manded to  issue  writs  of  election ;  how  many 
votes  will  it  require  to  issue  the  writs  if  all 
the  members  are  present  when  the  matter  is. 
decided?    Surely  not  more  than  ton.   Why 
can  ten  issue  the  writ?    Because  they  are  a 
majority^  of  the  house.     Now,  if  this  is  true 
here,  it  is  true  as  t.o  all  other  transactions  of 
legislative  business,  with  the  possilile  excep- 
tion of  the  passage  of  bills  and  joint  resolu- 
tions. 

If  the  four  Republicans  had  remained  with 
the  nine  Democrats  to  this  day,  would  the 
thirteen  have  constituted  a  senate?  And  if 
so,  what  would  be  a  quorum  of  that  senate f 
Could  not  the  thirteen  hold-over  members 
meet  this  day  and  legislate?  And  if  they 
did,  would  they  not  be  the  senate?  And  if 
they  are  the  senate,  or  were  the  senate  on  the 
ninth  of  January,  are  not  nine  a  quorum  of 
that  senate. 

State   V.  Fhrr,  47  N.  J.  L.  208;   8taU  t. 
Ei/g  Harbor  City,  55  N.  J.  L.  247. 

The  senate  at  three  o* clock  on  the  ninth  of 
January  bein^  composed  of  thirteen  mem- 
bers, a  majority  of  that  body  was  competent, 
to  elect  a  president. 

There  were  thirteen  inducted  senators  on 
the  ninth  of  January ;  they  constituted  the 
senate;  they  were  in  office* by  adjudication 
upon  their  elections,  returns,  and  qualifica- 
tions. Why,  then,  could  not  nine — over  two- 
thirds— of  this  body  form  a  temporary  organ- 
ization. The  absence  or  presence  of  the  four 
Republican  senators  coula  not  be  a  determin- 
ing factor. 

To  what  record  shall  we  look  for  the  In- 
duction of  Mr.  Rogers.  What  tribunal  passed 
upon  his  election  return  and  qualifications, 
and  those  of  his  newly  elected  associates. 
He  answers :  **  We  approved  ourselves.  W^ 
said  we  were  elected,  we  passed  upon  our 
returns  and  we  adjudged  that  we  were  quail* 
fied." 

The  body  which  elects  a  president  pr^ 
tempore,  which  receives,  examines,  and  ap- 
proves, or  rejects  applicants  for  membership, 
is  the  senate.    It  is  the  senate  before  a  newl^ 
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•elected  senator  is  inducted.  The  unbroken 
record  shows  that  the  oath  having  been  ad- 
ministered the  person  thus  qualifying  **took: 
iiis  seat  in  the  senate." 

The  argument  that  induction  is  a  condition 
precedeni  to  the  exercise  of  thejudicial  pow- 
•^Ts  of  the  senate  is  absurd,  tt  amounts  to 
«ayin^  that  the  senate  can  put  the  holder  of 
^  certificate  of  election  out,  but  cannot  pre- 
vent him  from  getting  in.  The  time  for 
judsrment  upon  tne  qualifications  of  a  sen- 
4itor-elect  is  when  he  presents  his  credentials, 
for  the  constitution  expressly  declares  that 
'^no  Derson  shall  be  a  member  of  the  senate'' 
^who  1bas  not  certain  qualifications. 

The  court  having  before  it  the  undisputed 
*fact  that  there  existed  in  this  state  on  the 
ninth  of  January,  a  senate  of  thirteen  mem- 
*l>er8,  can  say  how  the  numbers  of  that  senate 
cmay  be  increased;  it  can  say  whether  the 
'A amber  was  increased  by  the  adjudication  of 
-•^  majority  of  a  quorum  of  that  senate ;  it 
<»n  say  whether  the  action  of  the  two  classes 
remaining  upon  the  vacation  of  the  seats  of 
the  third  class  is  necessary  to  the  admission 
•of  new  members. 

The  court  cannot  say  that  A  is  entitled  to 
membership  in  the  senate;  but  it  can  say 
-what  will  constitute  an  adjudication  upon 
Jiis  claims  to  membership. 

The  legislsture  cannot  pass  any  statute 
-making  a  return  evidence  of  anvthing  what- 
-ever;  each  house  has  the  absolute  and  un- 
•qualified  right  to  receive  or  to  reject  a  return  ; 
the  rieht  to  judo^e  the  elections,  returns,  and 
•qualincutious  of  those  who  apply  for  admis- 
sion to  the  senate  cannot  tie  controlled,  in- 
terfered with,  or  legislated  upon  by  any  ac- 
tion of  the  house  of  assembly,  whether  that 
action  is  in  the  shape  of  a  statute  or  a  resolu- 
tion. 

In  a  legal  sense  prima  facie  evidence,  in 
the  absence  of  all  controlling  evidence,  or 
-discrediting  circumstances,  broomes  conclu- 
sive; in  otber  words,  it  should  operate  in 
the  minds  of  the  jury  as  decisive  to  found 
ttheir  verdict  as  to  fact. 

Rice,  Evidence,  g  61,  and  authorities  cited. 

If  the  legislature  had  the  right  to  enact 
'this  law  and  the  governor  to  approve  it,  why 
<x>uld  thev  not  have  added  "  and  the  supreme 
<»urt  shall  give  legal  effect  to  the  prima 
facie  evidence  thus  provided  for?"  If  this 
statute  is  sound,  the  ontapr^ndi  is  shifted, 
4fcnd  the  duty  is  imposed  upon  the  senate  of 
proving,  before  they  can  deny  an  applicant 
iidmission.  that  he  was  not  elected.  If  it  is 
prima  facie  evidence,  it  is  conclusive  until 
•disproved. 

I  am  asked,  ''Can  the  senate  seat  one  who 
^was  not  a  candidate  for  the  office?"  May  I 
not  answer  the  question  after  the  manner  of 
the  descendants  of  the  Pilgrim  fathers  and 
«sk,  **  Who  can  question  it  if  thev  do?"  May 
I  not  ask,  **  Cannot  the  court  of  errors  and 
appeals  in  the  last  resort  in  all  causes  decide 
that  not  to  be  the  law  which  that  same  court 
formerly  adiudicated  to  be  the  law?"  The 
senate  has  the  right  to  oust  a  senator  whom 
it  knows  to  have  been  elected  by  thousands 
•of  majority,  and  to  induct  one  whom  not  a 
member  voting  for  the  admission  believes  to 
have  the  slightest  claim  to  a  seat,  and  the 
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next  senate  has  the  right  to  undo  the  wrong. 
What  is  the  diffeience  between  inducting  one 
who  was  not  a  candidate  and  inducting  one 
whom  you  know  has  not  the  sliadow  of  a 
title  to  the  seat?  And  if  a  candidate  receives 
one  vote  and  his  opponent  receives  t«n  thous- 
and, and  the  senate  inducts  the  candidate 
who  received  the  single  vote,  is  it  within 
the  province  of  this  court  to  even  comment 
upon  the  action  of  the  senate? 

There  was  a  quorum  present,  however, 
even  if  it  is  held  that  eleven  memb^^rs  were 
necessary  to  constitute  that  quorum.  The 
senate  journal  shows  this,  and  the  question 
of  whether  thej^  answered  to  their  names  or 
not  is  wholly  immaterial. 

Can  the  four  hold-over  Republicans  pre- 
sent themselves  at  every  meeting,  and  pre- 
vent business  by  refusing  to  answer  to  their 
names. 

In  EushvilU  Oat  Oo.  t.  RuOwilie,  6  L.  R. 
A.  815,  121  Ind.  206,  the  common  council  of 
a  town  in  Indiana  consisted  of  six  members, 
who  were  present,  with  the  mayor  who  pre- 
sided ex  officio,  with  the  power  to  give  a  cast- 
ing vote  in  case  of  a  tie,  awarded  a  contract. 
The  six  council  men  were  present ;  three  voted 
for  the  resolution  and  three  remained  silent. 
The  mayor  declared  the  resolution  carried, 
and  his  course  was  sustained  by  the  court. 

The  thirteen  members  of  the  senate  were 
present,  and  they  continued  present  until  the 
senate  adjourned.  There  is  not  any  better 
established  rule  of  parliamentary  law  than 
that  if  a  quorum  is  once  shown  to  be  present, 
a  Quorum  is  thereafter  presumably  present 
ana  parliamentary  proceedings  have  a  pro- 
vision for  those  who  desire  to  assail  this 
presumption.  The  evidence  in  this  case  has 
not  been  read,  but  the  court  must  read  it  to 
learn  the  situation  as  it  existed.  There  is 
not  a  disputed  (question.  It  is  shown  that 
the  four  Republican  senators  went  into  one 
of  the  lobbies.  The  testimony  of  Mr.  Yoor- 
hees  shows  this.  They  were,  in  law,  present 
with  the  Democratic  nine. 

Cushing,  g  369. 

The  thirteen  hold-over  senators  remained 
in  the  senate  chamber  during  all  l^e  pro- 
ceedings taken  after  the  four  Republicans 
had  gone  into  one  of  the  lobbies.  It  does 
not  matter  how  Mr.  Adrain  was  elected  presi- 
dent in  the  first  instance.  He  was  the  presi- 
dent pro  tempore. 

State  V.  Farrier,  47  N.  J.  L.  888. 

Mr.  Frederic  W.  Stevens,  also  for  re- 
lator : 

Neither  Mr.  Adrain  nor  Mr.  Rogers  has 
been  elected  to  the  constitutional  office  of 
president  of  the  senate. 

Mr.  Rogers  has  not :  (1)  because  the  sen- 
ate of  New  Jersey  is  a  continuous  body  and 
it  is  to  that  body  that  the  senators  elect  must 
come  and  present  their  credentials.  They 
cannot,  with  a  minority  of  hold-over  senators, 
leave  the  body  and  go  off  and  organize  by 
themselves;  (2)  because  whether  the  senate 
is  or  is  not  a  continuous  body,  the  hold-over 
senators  remain  as  an  organized  nucleus 
which  receives  and  which  alone  is  competent 
to  receive,  the  new  members  who  must  come 
and  attach  themselves  to  it. 

Mr.  Adrain  has  not  been  so  elected,  be 
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cause  a  minority  of  the  whole  number  of 
members  is  without  power  to  elect  a  presi- 
dent of  the  senate.  The  constitution  provides 
that  the  senate  shall  be  composed  of  one  sen- 
ator from  each  county  in  the  state  (art.  4, 
g  2)  and  that  a  majority  of  the  senate— «.  e., 
a  majority  of  the  senate  so  composed — shall 
constitute  a  quorum  to  do  business  (art.  4, 
§  4).  In  the  case  In  hand  four  hold-over 
senators  left  the  lawful  body  then  consisting 
of  thirteen,  before  it  was  permanently  organ- 
ized. The  part  that  remained  was,  therefore, 
without  power  to  pass  the  resolution  which 
declared  that  the  "president pro  tempore  should 
hold  the  office  of  president  until  the  election 
of  his  successor.  We  are  met  at  the  outset 
with  an  objection  to  the  jurisdiction  of  tJie 
court. 

The  quo  warranto  act  which  was  in  force 
long  before  the  constitution  was  adopted 
provides  "that  in  case  any  person  or  persons 
shall  usurp,  intrude  into,  or  unlawfully  hold 
or  execute,  any  office  or  franchise  within  this 
state,  it  shall  and  may  be  lawful  to  and  for 
the  attorney -general,  with  the  leave  of  the 
supreme  court,  to  exhibit  one  or  more  in- 
formation or  informations  in  the  nature  of  a 
quo  warranto  at  the  relation  of  any  person 
or  persons  desiring  to  sue  or  to  prosecute  the 
same  against  such  person  or  persons  for 
usurping/'  etc.,  and  the  statute  goes  on  to 
provide  that  if  it  shall  appear  to  the  court 
that  the  several  rights  of  diverse  persons  to 
the  same  office  may  properly  be  determined 
on  one  information  the  court  may  give  leave 
to  exhibit  one  information  against  several 
persons  in  order  to  try  their  respective  rights 
to  such  office.  The  language  of  the  statute 
is  general.  It  extends  in  terms  to  every  of- 
fice. 

At  common  law  sa^s  Blackstone  a  writ  of 
quo  warranto  was  "m  the  nature  of  a  writ 
of  right  for  the  king  against  him  who  claims 
or  usurps  any  office,  franchise,  or  liberty,  to 
inquire  by  what  authority  he  supports  his 
claim,  in  order  to  determine  the  right." 
The  remedy  was  purely  a  civil  one  but  it 
was  attended  with  delays  and  fell  -into  dis- 
use perhaps  as  early  as  10  Edw.  Ill ;  an  in- 
formation in  nature  of  a  quo  warranto  had 
taken  its  place. 

Shortt,  Informations,  110. 

Informations  criminal  in  their  nature  (be- 
ing exhibited  for  every  species  of  common- 
law  oilense  except  treason  and  felony)  were 
of  great  aptiquity  being  coeval  with  the 
origin  of  the  common  law  as  was  shown  by 
the  elaborate  argument  in  Rex  v.  Berchet,  1 
Show.  106.  They  were  filed  by  the  attorney- 
general  ex  officio,  or  by  the  master  of  the 
crown  office  on  the  relation  of  some  private 
individual.  They  were  a  substitute  for  an 
indictment  by  a  grand  jury.  In  the  one  case 
the  grand  jury  informed  the  king  tbat  a  crime 
had  been  committed,  in  the  other  his  chief 
law  officers.  B}'  analogy  to  this  criminal 
information,  when  it  was  found  that  the  pro- 
ceedings under  the  old  writ  of  quo  warranto 
were  too  dilatory,  the  attorney- general  as  the 
attorney  of  the  king,  began  to  exhibit  infor- 
mations, in  the  nature  of  a  quo  warranto, 
with  the  object  of  enabling  the  king  to  seize 
the  forfeited  office  or  francnise  into  his  own 
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hands,  or  if  from  its  nature  it  could  not  be 
seized,  then  to  oust  the  incumbent.  As  soon 
as  the  proceeding  had  assumed  this  form  it 
was  deemed  to  partake  of  both  a  civil  and  a 
criminal  nature  :  criminal  because  a  proceed- 
ing by  information  was  always  deemed  crim- 
inal ;  civil  because  the  old  writ  afforded  a 
civil  remedy.  Its  principal  character  was 
that  of  a  civil  remedy  for  the  king  of  the 
same  nature  as  the  more  ancient  writ. 

14  Petersdorff 's  Abr.  title,  Quo  Warranto, 
p.  97 ;  7  Comjrn's  Dig.  190. 

Both  the  writ  and  its  substitute  lay  for  all 
kinds  of  offices. 

Anonymous,  11  Mod.  888;  Bez  v.  Niehol- 
son,  1  Strange.  299 ;  Bex  v.  Boyles,  2  Strange^ 
836 ;  Bex  v.  Qoudge,  Id.  1213 ;  Bex  ▼.  Bing- 
ham,  2  East,  308 ;  Bex  v.  Mein,  8  T.  R.  596 
Bex  V.  Brown,  Id.  674,  note;  Bex  v.  Whit 
well,  5  T.  R.  85 ;  Bex  y,  Symmons,  4  T.  R. 
223 ;  Beg,  v.  ParUm,  13  Q.  B.  858. 

It  was  long  a  matter  of  doubt  whether  an 
information  lay  against  one  who  held  an  office 
constituted  by  act  of  parliament  the  objec- 
tion being  that  such  an  office  did  not  proceed 
from  the  crown,  but  in  Barley  v.  Beg,,  12 
Clark  &  F.  529,  it  was  resolved  by  the  house 
of  lords  that  it  did. 

When,  in  the  year  1795,  Judge  Patterson 
drew  our  quo  warranto  act  he  probably  had  in 
mind  the  fact  that  it  was  at  that  time  doubt- 
ful whether  quo  warranto  would  lie  in  the 
case  of  offices  not  proceeding  from  the  crown. 
In  1791,  in  the  case  of  Bex  v.  Shepherd,  4  T. 
R.  381,  where  an  information  was  moved  for 
calling  on  defendants  to  show  by  what  au- 
thority they  claimed   the  office  of  church 
wardens,  Jjord  Kenyon  had  said  that  had  it 
not  been  for  the  case  cited,  he  would  not  have 
been  disposed  to  grant  a  rule  even  to  shovr 
cause,  for  that  this  was  not  an  usurpation  oa 
the  rights  or  prerogatives  of  the  crown,  for 
which  only  writ  of  quo  warranto  lay,  and 
that  an  information  in  the  nature  of  a  quo 
warranto  could  only  be  granted  in  such  cases, 
and  the  rule  was  refused.    The  same  point 
had  been  ruled  before  in  Bex  v.  Bawbeny,  ^ 
Strange,   1196.     See  also  Bex  v.  BanUy,  ft 
Ad.  &  El.  462,  note;  Bex  v.  Bamtden,  Id. 
456. 

Barley  v.  Beg.,  iupra,  authoritatively  es- 
tablished the  contrary  principle,  was  not  de- 
cided until  1845. 

While,  therefore,  our  act  is  in  most  other 
respects  a  copy  of  the  Statute  of  Anne  it  dif- 
fers from  it  altogether  in  respect  of  the  ex- 
tent of  its  application.  The  Statute  of  Anne 
extends  only  to  corporate  offices.  Our  act 
extends  to  all  offices.  The  course  of  decision 
is  uniform  on  this  point. 

StaU  V.  Parhliurst,  9  N.  J.  L.  687 ;  SkOe 
V.  Utter,  14  N.  J.  L.  84;  StaU  v.  OratoeU,  » 
N.  J.  L.  490 ;  StaU  v.  Patenon  <ft  ff.  Tump. 
Co.  21  N.  J.  L.  10 ;  StaU  v.  Qummeraall,  24 
N.  J.  L.  629;  StaU  v.  Tolan,  88  N.  J.  L. 
198 ;  State  v.  Meehan,  45  N.  J.  L.  196. 

There  can  then  be  no  doubt  that  the  stat> 
ute  in  terms  covers  the  case  of  all  offices. 

It  certainly  cannot  be  denied  that  the  presi- 
dent of  the  senate  is  an  officer. 

Each  of  the  defendants  not  only  claims  but 
has  entered  ^ipon  the  performance  of  the  du- 
ties of  the  office     Mr.  Rogers  has  taken  the 
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oath  of  office  prescribed  bj  the  Constitution, 
article  4,  section  8,  and  such  an  oath  without 
user  is  a  sullicieut  I'ouodation  for  the  informa- 
tion. 

Bex  y.  TaU,  4  East,  887 ;  High,  Extr.  Legal 
Rem.  §  627. 

Do  the  constitutional  provisions,  relating 
to  the  senate  or  the  president  of  the  senate, 
<1epriye  the  court  of  its  jurisdiction  to  try  the 
tille  to  that  office.  As  the  president  oi  the 
wnate  holds  an  ofQce,  and  as  the  quo  war- 
ranto act  applies  in  terms  to  all  offices,  this 
court  must  haye  jurisdiction,  unless  some 
constitutional  provision  takes  it  away,  or  un- 
less tlie  court  aeclines  to  take  jurisdiction  on 
some  ground  of  political  expediency. 

Tbe  court  is  not  asked,  in  this  case,  to  in- 
terfere with  the  action  of  the  senate  of  New 
Jersey. 

If  either  of  these  bodies  is  found  to  be  the 
senate  their  president  is  beyond  all  question 
the  president  of  the  senate  mentioned  in  the 
constitution. 

There  is  no  express  provision  of  the  consti- 
tution which  debars  the  court  from  consider- 
ing the  question. 

We  do  not  attack  the  title  of  any  senator. 
There  is  not  the  slightest  pretense  of  an  effort 
to  interfere  with  the  seating  of  any  senator  in 
any  body.  All  we  assert  is  that  one  group 
of  senators  have  attempted  to  elect  Mr.  Rogers 
lo  the  presidency  of  the  senate  and  another 
^noup  of  senators  have  attempted  to  elect 
Mr.  Adrain  to  the  same  office,  and  that  both 
groups  have  failed  because  neither  is  in  fact 
the  senate. 

The  same  result  is  reached  when  we  review 
the  matter  historically. 

See  1  Anson,  English  Constitution,  Parlia- 
ment. 

The  proyision  that  **each  house  shall  choose 
its  own  officers"  certainly  does  not,  in  terms, 
take  from  the  courts  the  powei  to  pass  upon 
the  title  of  president  of  the  senate. 

It  is  said  that  the  dignity  and  independence 
of  this  CO  ordinate  branch  of  the  government 
requires  tliat  it  should  be  exempt  from  judi- 
cial control  in  the  choice  of  all  its  officers. 

If  the  president  of  the  true  senate  had  no 
duty  to  perform  other  than  that  of  presiding 
over  its  deliberations,  itmij^ht  be  urged  with 
force  that  the  court  ought  nor  to  look  into  or 
interfere  with  its  internal  organization. 

Bradlaugh  y.  Gassett,  L.  R.  12  Q.  B.  Div. 

Nothing  is  better  settled  than  that  when 
the  legislative  body,  or  an  officer  of  that 
body,  goes  beyond  Its  own  walls,  the  ordi- 
nary jurisdiction  of  the  law  courts  attaches. 
Beyond  those  walls  its  adiudication  of  its 
powers  or  prerogatives  binds  no  one. 

AaM^  y.  Wiite,  2  Ld.  Raym.  938,  Smith, 
licatl  Cas.  281  ;  Stockdale  v.  Hansard,  9  Ad. 
1^  El.  1;  Bradlaugh  v.  Oossett,  supi-a;  Kil- 
l^trn  V.  Thompson,  108  U.  S.  IdS.  26  L.  ed. 
377 ;  United  States  v.  Ballin,  144  U.  S.  1,  86 
L.  ed.  321 :  StaU  y.   Young,  32  N.  J.  L.  29. 

The  privilege  springs,  not  from  any  ex- 
press provision  of  the  constitution  depriving 
the  court  of  jurisdiction  to  interfere,  but 
from  the  fact  that  it  is  attached  to  a  co-or- 
dinate branch  of  the  government  as  one  of 
iu  incidents.  As  soon  as  it  is  demonstrated 
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that  the  body  claiming  the  priyilese  is  not 
such  co-ordinate  branch  of  course  it  Is  shoAra 
no  such  incident  attaches. 

I  admit  that  the  court  cannot  pass  upon  a 
class  of  political  questions  and  if  this  were 
one  of  the  classes  then  the  court  could  not 
pass  upon  it ;  but  it  is  not. 

Questions  involving  the  title  conferred 
upon  an  officer  by  an  election  or  aopoint- 
meut,  questions  concerning  the  legality  of 
the  acts  of  municipal  boards  or  other  public 
bodies  or  officers,  questions  concerning  the 
constitutionality  of  laws,  are  political  ques- 
tions, because  they  are  concerned,  not  so- 
much  with  private  "right  as  with  the  consti- 
tution of  the  body  politic,  the  binding  forco 
of  laws  and  the  acts  or  titles  of  its  officers. 
The  court  deals  with  questions  like  these 
every  day.  On  the  other  hand,  the  case  of 
Luifier  v.  Borden,  48  U.  8.  7  How.  1,  12  L. 
ed.  581,  which  involved  the  question  of 
which  was  the  true  government  in  Rhode  Is- 
laud,  during  the  time  of  the  Dorr  rebellion; 
the  cose  of  Georgia  v.  Stanton,  78  U.  8.  6 
Wall.  50,  18  L.  ed.  721,  which  involved  the 
status  of  the  state  of  G^corgia  under  the  re- 
construction acts;  and  the  case  of  Jones  v. 
UniUd  States,  137  U.  S.  212.  84  L.  ed.  696, 
which  involved  the  inquiry  whether  the  ju- 
risdiction of  the  United  States  extended  over 
one  of  the  Guano  islands, —are  illustmtions 
of  a  class  of  political  questions  which  the 
court  will  not  undertake  to  decide  in  opposi- 
tion to  the  decision  of  the  president. 

I  freely  concede  that  if  the  court  were 
asked  to  do  nothing  but  to  make  a  declara- 
tion as  to  which  senate  was  the  true  scnato 
it  would  I)e  obliged  to  decline.  But  it  by 
no  means  follows  that  because  the  court  can- 
not pass  directly  upon  the  status  of  the  leg- 
islature, or  either  of  its  branches,  it  cannot 
do  so  at  all.  It  is  the  duty  of  the  court  to 
expound  and  enforce  legislative  acts,  and, 
in  so  doing,  it  must  necessarily  determine 
whether  what  purport  to  be  laws  are  so  in 
fact,  if  two  bodies,  sitting  at  the  same  time, 
both  claim  to  be  the  legislature,  and  pass 
acts,  the  court  must  determine  which  of  those 
bodies  is  the  legislature,  in  order  that  it  may 
ascertain  whose  acts  it  shall  enforce.  In  do- 
ing so  it  necessarily  reviews  the  claims  of 
the  contending  bodies  and  decides  between 
them,  i.  e,  decides  the  question  which  is 
called  political. 

So  if  one  of  those  bodies  orders  its  speaker 
to  assert  a  citizen  and  detain  him  within  or 
without  its  walls,  if  it  be  not  the  true  leg- 
islature, its  order  is  void  and  on  a  habeas 
corpus  proceeding  the  court  must  inquire  into 
the  validity  of  the  arrest  and  the  jurisdiction 
of  the  body  whicli  ordered  it,  and,  if  the  ar- 
rest be  invalid,  discharge  him  from  custody^ 
wherever  he  may  be  found. 

So.  too,  if  each  legislature  should,  under 
our  constitution,  proceed  t-o  elect  a  comp- 
troller and  treasurer,  the  court  would  neces- 
sarily be  compelled  to  decide  which  of  the 
persons  elected  were  really  comptroller  and 
trc'Afiiirfir 

Prince' Y,  ShiUin,  71  Me.  867,  86  Am.  Rep. 
825 ;  lie  Gunn,  19  L.  R.  A.  519,  50  Kan.  155; 
Burnham  v.  Morrissey,  14  Gray,  226,  74  Am. 
Dec.  676;  AttyGen,  y.  Barstow,  4  Wis.  667; 
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Bnyd  v.  yehmaln,  143  U.  S.  135,  86  L.  ed. 
103:  fit  ate  v.  IMkrley,  14  L.  R.  A.  657,  61 
•Conn.  287;  High.  Kxtr.  Legal  Rem.  §  634; 
McCrarj,  ElcciiODS,  §  847;  Cooley,  Coost. 
Lim.  p.  786. 

Mr.  Thomas  N.  MoCartert  also  for  re- 
vpondeDt  Rogers: 

This  is  not  the  case  of  a  writ  filed  tx  officio 
by  the  attorDey-geuenil  without  leave,  but 
is  a  petition  by  a  private  relator  for  leave 
for  the  attorney- general  to  file  such  informa- 
tion. The  cases  are  different,  and  the  pro- 
-ceedings  thereon  differ. 

Vanatia  v.  DelaicM'e  dt  B.  B.  R,  Co.  88  N. 
J.  L.  282 ;  State  v.  Tolan,  83  N.  J.  L.  195 ; 
High,  Extr.  Legal  Rem.  §  605. 

That  the  relator  styles  himself  governor, 
•does  not  change  the  nature  of  the  proceeding. 

The  writ  is  asked  for  against  two  persons, 
BlleginK  that  each  claims  to  exercise  the 
■offlce  of  president  of  the  senate  of  New  Jer- 
sey, and  it  is  under  our  statute  quo  war- 
ranto. 

Rev.  905,  §  1. 

In  one  aspect  of  this  case,  to  reach  a  com- 

Slete  determination  of  the  questions  affecting 
[r.  Rogers'  claim  of  title,  it  would  be  in- 
'cumbent  on  the  court  to  decide  whether  the 
body  which  elected  him  as  president  was  a 
lawful  senate  of  the  state  of  New  Jersey ; 
whether  its  members  were  duly  elected  and 
qualified;  and  whether  being  so  elected  and 
qualified,  they  were  lawfully  organized,  and 
being  organized  lawfully  elected  Mr.  Rogers 
their  president. 

This  court  has  no  power  or  jurisdiction  to 
•^nter  upon  an  inquirv  which  involves  a  de- 
termination of  any  of  those  questions. 

Const,  art.  8,  §  2,  par.  1 ;  ^  4,  pars.  2,  8 ; 
-$  8,  pars.  1,  2;  art.  6,  par.  12;  art.  10,  par. 
1 ;  Revision,  p.  858,  §  85. 

It  is  an  undisputed  fact  that  Mr.  Rogers  was 
-elected  to  the  office  of  president  by  a  majority 
•of  the  members  of  the  senate,  who  met  at  the 
«tate  house  on  the  dav  fixed  for  the  meeting 
-of  the  legislature,  whose  certificates  of  elec- 
tion were  in  due  form.  That  having  been 
elected  he  took  the  constitutional  oath  and 
assumed  and  continues  to  preside  over  the 
body  that  elected  him.  This  court  is  asked 
to  institute  a  proceeding  the  result  of  which 
will  be  that  if  it  decides  against  Mr.  Rogers 
it  must  pass  judgment  of  ouster  and  remove 
from  his  unlawful  intrusion  and  subject  him 
to  the  costs  of  the  prosecution  and  possibility 
to  a  fine.  It  is  respectfully  contended  that  it 
is  not  within  the  power  of  this  court  to  enter 
upon  any  such  inquiry  or  pass  any  such  judg- 
ment. The  proceedings  which  resulted  m  his 
election  were  of  a  purely  legislative  char- 
acter, with  which  this  court  cannot  interfere. 

StcUe  V.  The  Governor,  25  N.  J.  L.  381 ; 
Thompson  v.  German  Valley  B.  Co.  22  N.  J. 
Eq.  Ill ;  KendeU  v.  Camden,  47  N.  J.  L.  64 ; 
/State  V.  Young,  82  N.  J.  L.  40 ;  State  v.  JfYam- 
■bach,  47  N.  J.  L.  85 ;  Keama  v.  Edtcarde  (N. 
J.)  Jan.  6,  1894;  Peoples.  Hall,  80  N.  Y. 
117 ;  State  v.  Marlow,  15  Ohio  St.  114 ;  Eiss 
▼.  Bartlett,  8  Gray,  468,  68  Am.  Dec.  768 : 
Jkople  V.  BisseU,  19  111.  229,  68  Am.  Dec.  591 : 
McCrary.  Elections,  §  598,  also  g  850 ;  State 
^.  B&rry,  47  Ohio  St.  282 ;  6  Am.  &  Eng. 
Encyclop.  Law,  p.  887,  undar  head  of  Elec- 
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tions;  State  v.  Tomlinsoti,  20  Kan.  962 ;  Sdleek 
V.  South  ^orwttlk,  40  Conn.  859;  Kerr  t. 
Trego,  47  Pa.  295 ;  HartranfVe  App,  85  Pa. 
483,  26  Am.  Rep.  667 ;  State  t.  Towne,  8  Ga. 
860 ;  State  v.  Jarrett,  17  Md.  809 ;  Cooley, 
Const.  Lim.  131 ;  Moses,  Mandamus,  80 ; 
Pe^le  y.  MaJuiney,  18  Mich.  481. 

The  next  question  involved  in  the  Bupposed 
proceeding  would  be  the  legality  of  the  or- 
ganization of  the  body  and  dl  the  election  by 
such  body  of  Mr.  Rogers.  This,  also,  fa 
subject  to  the  same  rule ;  it  is  a  legislative 
question  which  has  been  decided  by  the  legis- 
lature itself,  and  from  which  decision  there 
is  no  appeal  to  the  supreme  court. 

When  we  find  a  quorum  of  the  senate  meet- 
ing at  the  place  and  on  the  day  required  by 
the  constitution  and  laws  of  the  state,  and 
perfecting  an  organization,  and  taking  the 
oaths  of  offlce  and  electing  their  presiding 
officer  and  other  officers,  and  the  house  has 
recognized  it  and  acted  with  it,  it  becomes  by 
those  facts  a  complete  legislature,  requiring 
for  its  legality  the  recognition  of  no  other 
person,  and  subject  to  review  by  no  other  de- 
partment of  the  government.  Such  recogni- 
tion was  within  the  designation  of  legislative 
or  political  acts  over  which,  by  well -settled 
principles,  the  court  can  have  no  jurisdic- 
tion. 

Luther  v.  Borden,  48  U.  S.  7  How.  1,  12  L 
ed.  581 ;  Decatur  v.  Paulding,  89  U.  S.  14  Pet. 
515,  10  L.  ed.  568;  Kendall  v.  United  States, 
87  U.  S.  12  Pet.  524,  9  L.  ed.  1181 ;  Georgia 
V.  Stanton,  78  U.  8.  6  Wall.  50,  18  L.  ed. 
721 ;  People  v.  Hatch,  88  111.  9 ;  Com,  y.  AUen, 
70  Pa.  465;  Hartranft*s  App.  supra;  Bum- 
ham  V.  Morrison,  14  Gray,  226,  74  Am.  Dec. 
676 ;  State  v.  Jarrett,  supra;  dissenting  opin- 
ion of  Judge  Allen,  in  the  late  and  well- 
known  case.  Be  Gunn,  19  L.  R.  A.  519,  50 
Kan.  155. 

If  Mr.  Rogers  is  called  upon  to  show  by 
what  warrant  he  claims  to  act  as  president  of 
the  senate,  the  result  must  be  to  establish 
either  one  of  two  propositions : 

First.  That  he  has  been  legally  elected 
president  of  the  senate  of  New  Jersey,  and 
now  lawfully  exercises  the  functions  of  his 
office ;  or 

Second.  That  he  is  at  least  president  de  facto 
of  the  senate  acting  with  the  house  in  the 
discharge  of  their  orainary  legislative  duties, 
with  no  other  person  in  existence  authorized 
or  qualified  to  assume  his  place  if  he  should 
be  removed  from  it. 

What  is  his  warrant? 

1.  That  he  was  duly  elected  senator  from 
the  county  of  Camden  at  the  election  held  in 
last  November. 

2.  That  of  his  ten  associates  who  elected 
him,  seven  were  duly  elected  from  their  re- 
spective counties  at  the  same  election,  and  the 
remaining  four  were  members  of  the  senate 
last  year,  or  what  the  attorney- general  calls 
*'  the  existing  senate.  ^ 

3.  That  as  there  can  only  be  twenty -one 
senators,  and  as  eleven  is  a  majority  of 
twenty-one,  the  body  which  elected  him  con 
stitutes  a  lawful  quorum  to  do  business. 
That  these  eleven  members  met  in  Trenton  on 
the  ninth  da^  of  January,  being  the  da>  fixed 
by  the  constitution  and  took  the  oaths  of  office 
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prescribed  by  tlie  constitution  in  the  manner 
therein  provided. 

4.  Tliey  repaired  to  the  state  house  in  com- 
pliance with  section  85  of  the  Election  Act, 
•nd  produced  the  certificates  of  their  election 
which  are  produced  here  and  in  evidence  and 
are  in  due  form. 

5.  Tliey  filed  their  credentials  and  oaths  of 
-oflicc  with  the  secretary  of  state  and  organized 

themselves   into  a   body,    and  elected  Mr. 
Kogers  president  by  a  unanimous  vote. 

6.  That  he  took  the  oath  of  ofilce  prescribed 
by  the  constitution  and  thereupon  the  senate 
proceeded  to  do  business  with  him  as  its  pre- 
sidine  officer. 

7.  That  the  body  over  which  he  presides 
has  been  recognized  by  the  house  of  as- 
sembly ;  that  together  they  have  passed  many 

«Ct8. 

8.  That  the  senators  have  met  with  the 
•other  house  in  joint  meeting,  and  have  elected 
important  state  officers,  namely,  comptroller 
ana  state  treasurer,  and  that  by  virtue  of  all 
such  proceedings  he  exercises  the  powers  in 
question. 

According  to  the  opposite  contention  al- 
though the  constitution  says  the  senate  shall 
be  composed  of  one  member  from  each  county 
yet,  every  year  when  the  senate  meets  it  shall 
only  be  composed  of  one  member  from  each 
•county  that  has  not  elected  a  new  one  and 
wliether  it  will  ever  be  composed  of  more, 
or  not,  will  depend,  not  on  the  constitution, 
but  on  the  will  of  the  members  from  the  four- 
teen counties  holding  over.  If  such  choose 
to  admit  the  new  ones,  all  well.  If  not, 
4hcir  judgment  is  final  and  conclusive. 

The  newly  elected  members  may  have  been 
•duly  elected ;  may  possess  every  constitu- 
tional qualification ;  may,  as  in  this  case, 
produce  the  certificates  of  election,  which  the 
J  aw  makes  prima  facie  evidence  of  their  right 
to  seats  in  the  house  in  the  organization  and 
j^et  a  majority  of  the  hold-overs,  though  less 
than  a  quorum  of  the  whole  number,  may 
finally  and  conclusively  determine,  in  spite 
of  law  and  the  constitution,  that  the  newly 
•elected  men  are  not  and  cannot  be  members 
of  the  senate.  Pursue  this  logic  to  its  legiti- 
mate conclusion.  The  seven  hold-over  sen- 
ators are  disfranchised.  The  year  goes  on 
with  the  senate  composed  of  fourteen  mem- 
bers. At  the  end  of  the  year  seven  more  go 
•out,  and  others  may  be  elected  in  their  places, 
but  there  are  seven  hold-overs  composing  the 
existing  senate :  four  is  a  majority  and  these 
four  may  exclude  the  newly  elected,  as  they 
•did  before,  and  then  the  existing  senate,  con- 
.sisting  of  seven  for  another  year,  and  then  it 
^oes  out  like  the  snuff  of  a  candle. 

If  the  senate  was  an  existing  body,  the 
Journal  of  the  senate  would  be  a  continuous 
▼olume,  having  no  interruptions  or  breaks 
-occasioned  by  the  adjournments.  If  it  was 
a  continuous  body,  why  would  not  the  busi- 
ness left  unfinished  at  a  previous  session  con- 
tinue to  be  on  the  calendar  and  business  of 
the  new  session  in  the  same  condition  of  pro- 
gress which  it  had  at  the  adjournment?  Yet 
•everybody  knows  that  unfinished  business, 
left  so  at  the  expiration  of  a  session,  dies 
with  the  session  and  cannot  come  up  in  the 
oew  session  in  the  same  stags  of  progress 
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which  it  had  when  the  senate  adjourned. 
Will  it  be  pretended  tbat  after  the  adjourn- 
ment of  the  senate  of  1898,  any  of  its  powers 
conli lined  during  tlie  ri'ccss  in  the  legis- 
lature? Had  it  imprisoned  a  man  for  con- 
tempt, would  its  existence  and  continued 
power  operate  to  hold  him  in  custody  during 
the  recess,  when  every  one  knows  that  the 
ri^ht  to  hold  and  punish  for  contempt  ceases 
with  the  adjournment  of  the  house  in  which 
the  proceedings  for  contempt  were  taken? 
AnderMn  v.  Dunn,  19  U.  8.  6  Wheat.  SOi, 

5  L.  ed.  242. 

There  can  be  no  stronger  assertion  of  the 
right  of  those  newly  elected  members  to  par- 
ticipate in  the  organization  of  this  senate 
than  that  found  in  McOrary  on  Elections, 
§§  280,  282,  288 ;  Gushing,  g^  228,  229.  240. 

There  is  enough  in  this  case  to  justify  the 
court  in  denyine  this  writ,  and  refusing  to 
interfere  wiui  the  title  of  Mr.  Rogers  with- 
out exercising  the  jurisdiction  to  try  his 
title,  or  the  election  and  qualifications  of 
those  who  elected  him,  and  that  is,  that  Mr. 
Rogers  is  the  president  de  facto. 

People  V.  HatcJi.  33  111.  164 ;  BtaU  v.  Far- 
Tier,  47  N.  J.  L.  383. 

The  court,  in  the  exercise  of  its  discretion, 
ought  not  to  allow  the  filing  of  this  infor- 
mation. This  is  a  discretionary  power  and 
State  V.  Tolan,  58  N.  J.  L.  195.  lays  down 
rules  regulating  the  exercise  of  such  discre- 
tion. 

The  application  is  not  made  in  good  faith. 

The  governor  and  attorney- general  are 
estopped  from  asking  for  this  relief. 

If  Adrain  was  in  a  situation  to  be  called 
on  to  answer  as  to  his  warrant  for  exercising 
the  duties  of  the  office  of  president  what 
could  he  set  up?  Nothing  but  his  recogni- 
tion by  the  governor  sustained  by  the  at- 
torney-general's opinion.  The  pretense  that 
he  was  elected  to  anything  by  the  senate,  or 
a  quorum  of  it,  is  completely  overthrown  by 
Uie  evidence. 

State  V.  Tolan,  eupra;  Bex  v.  Dawee,  and 
Bex  V.  Marten,  4  Burr.  2122 ;  Bex  v.  Pan^, 

6  Ad.  &E1.  810;  Cole,  Criminal  Information, 
165 ;  Grant,  Corp.  258 ;  Willcock.  Mun.  Corp. 
476 ;  State  v.   Utter,  14  N.  J.  L.  84. 

The  public  interest  will  not  be  served  by 
continuing  this  prosecution. 

The  court  is  asked  to  become  a  party  to  a 
most  nefarious  political  conspiracy  having 
for  its  object  the  reversal  of  the  popular  will, 
and  to  keep  on  the  statute  book  laws  for  the 
legalizing  and  encouragement  of  racing  and 

Gambling,  which  the  people  have  con- 
cmned. 

Mr.  John  P.  Stockton»  Atty-Qen,,  also 
for  relator : 

The  question  is  simply  this :  Which  of  these 
two  senates  is  organized  according  to  the 
constitution?  Manifestly  they  cannot  both 
be  so  organized,  and  that  one  only  can  be 
which  has  complied  with  the  constitutional 
forms  and  requirements.  To  decide  this 
question  there  must  be  determined,  first, 
what  the  constitution  requires,  and  second, 
which  body,  if  either,  has  conformed  to  such 
requirements.  What  is  there  in  these  in- 
quiries that  is  not  judicial? 

Political  questions  may  be  raised  in  % 
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state,  but  tliey  can  only  be  raiaed  by  the  su- 
preme  power,  not  by  one  of  its  creatures. 

Lutlier  V.  Borden,  48  U.  S.  7  How.  1,  12 
L.  ed.  681. 

The  senate  has  the  undoubted  right  to 
choose  its  own  officers  but  it  does  not  follow 
that  it  has  the  right  to  elect  a  person  to  the 
ofSce  of  president  of  the  senate  who  is  con- 
stitutionally disqualified  from  holding  that 
position. 

There  is  really  but  one  question  in  this 
case.  It  is  simply  a  construction  of  those 
provisions  of  the  constitution  which  created 
the  senate  of  New  Jersey. 

Constitutions  are  made  in  periods  of  tran- 
quillity and  public  order  that  they  ma^  guide 
and  control  in  times  of  popular  excitement 
and  disorder.  To  construe  them  to  suit  pop- 
ular clamor  contrary  to  their  plain  and  set- 
tled import,  is  to  destroy  the  constitution  by 
construction,  and  is  as  ji:reat  a  crime  and 
almost  as  bad  in  its  results  as  to  destroy  it 
by  open  rebellion. 

There  is  no  doubt  of  the  jurisdiction  of  the 
supreme  court  in  a  case  where  there  are  two 
conflicting  senates  each  claiming  a  right  to 
exercise  legislative  functions,  to  determine 
by  which  body  leeislative  authority  can  be 
lawfully  exercised. 

Prince  v.  Skillin,  71  Me.  867.  86  Am.  Rep. 
826;  McCrarvi  Elections,  p.  896;  Aity-Qen. 
V.  Baretow,  4  Wis.  567 ;  Re  Qunn,  19  L.  R. 
A.  619,  50  Ran.  156. 

In  case  of  a  division  of  a  legislative  body 
that  ou^ht  to  be  a  unit,  that  is  the  legal  or- 
ganization which  has  maintained  the  regular 
forms  of  organization  according  to  the  laws 
and  usages  of  the  bodv ;  or  in  the  absence  of 
ti^ese,  according  to  the  laws,  customs,  and 
usaees  of  similar  bodies  in  like  cases,  or  in 
analogy  to  them.  The  new  members  though 
they  be  in  the  majority,  must  meet  with  the 
old" at  the  time  and  place  fixed  by  law,  and 
proceed  regularly  with  the  organization  of 
the  body.  They  must  join  themselves  to  the 
existing  body,  for  the  members  holding  over, 
though  they  may  be  in  the  minority,  and  not 
sufficiently  numerous  to  constitute  a  quorum, 
are  yet  the  body,  for  the  purpose  of  receiving 
the  new  members  an(|  acting  as  the  organs  of 
reorganizing  the  body. 

McCrary,  Elections,  §§  692,  698. 

The  senate  of  New  Jersey  is  a  continuous 
body  with  hold-over  members,  as  is  clearly 
demonstrated  by  reference  to  the  constitution. 

Art.  4,  §  1,  par.  8,  g§  2,  4,  6 ;  art.  6,  cl. 
12. 

The  provisions  of  the  Constitution  of  1844, 
so  far  as  they  concern  the  creation,  organiza- 
tion, and  powers  of  the  senate,  are  manifestly 
copied  from  the  Constitution  of  the  United 
States. 

This  creates  a  continuous  body,  and  there 
always  exists  a  senate  capable  of  doing  busi- 
ness, because  there  is  always  two  thirds  of  the 
entire  senate  in  existence,  and,  moreover, 
there  is  always  more  than  the  constitutional 
number  required  to  pass  a  bill. 

There  can  be  no  doubt  of  the  constitutional 
duty  of  the  senate  to  assemble,  at  the  time 
named  by  the  constitution  and  to  proceed  to 
do  all  those  acts  which  the  number  of  mem- 
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bers  present  make  it  competent  for  it  to  per^ 
form. 

Gushing,  Law  &  Practice,  g  272. 

The  continuity  of  both  \he  senate  of  the- 
United  States  and  the  senate  of  New  Jeney 
is  created  bv  the  mode  of  election  and  term, 
of  the  members  and  not  by  the  manner  or 
providing  for  a  temporary  presiding  officer. 

The  New  Jersey  law  and  practice  nas  heea 
to  provide  for  a  presiding  officer  of  the  senato- 
during  the  entire  existence  of  the  senate  not 
as  in  the  case  of  the  United  States  senate,  in 
advance,  but  contemporaneously  and  with 
ample  power  to  meet  any  contingency  as  it 
may  arise. 

While  the  Constitution  of  1846  did  not  say 
so,  the  legislature  of  1846  took  care  to  supply 
the  omission  by  providing  that  ''the  powers, 
privileges,  duties,  and  remunerations  gran  ted- 
to  or  im{}osed  upon  the  vice-president  by  law, 
at  and  immediately  before  the  time  wheo- 
the   present  constitution  of  the  state  took 
effect,  shall  hereafter  be  exercised,  enjoyed, 
and  performed  by  the  president  of  the  senate, 
so  far  as  the  same  are  not  inconsistent  with 
the  present  constitution ;  and  all  such  powers, 
or  duties  heretofore  exercised  or  performed 
by  the  president  of  the  senate  are  hereby  rat- 
ified and  confirmed  and  shall  have  the  same- 
force  and  effect  as  if  exercised  and  performed 
after  the  passage  of  this  act. 

This  provision  of  a  permanent  officer,  with 
great  general  and  continuing  power,  seems- 
to  be  as  ample  a  provision  for  the  proper 
and  timely  organization  of  the  senate  as  does 
that  of  the  Federal  Constitution  and  custom. 

This  provision  has  been  further  fortified  by 
a  custom  of  fifty  years'  existence. 

It  is  a  question  that  does  not  admit  of  dis- 
pute that  the  senate  of  the  United  States  is  a. 
continuous  body  with  organized  hold-over 
members,  and  that  there  was  a  construction^ 
of  the  constitutional  clause  creating  the  sen- 
ate before  the  constitution  of  New  Jersey  waa- 
framed ;  that  this  was  well  known  to  the- 
learned  lawyers  who  were  engaged  in  fram- 
ing that  constitution  and  that  the  arguments 
used  in  the  state  convention  were  the  same  as. 
used  in  the  national  convention. 

The  rule  is  well  settled  that  where  a  stat- 
ute or  a  constitutional  provision  of  doubtful 
import  has  been  adopted  in  one  state  from  the- 
statutes  or  constitution  of  another  state,  after 
a  practical  construction  has  been  given  to  the 
language  by  judicial  decision,  it  will  be 
presumed  that  the  interpretation  adopted  in> 
the  state  from  which  it  is  taken  has  been  ac- 
cepted as  well  as  the  words. 

State  V.  Kuhl,  51  N.  J.  L.  191 ;  Gray  v. 
Askew,  8  Ohio,  466 ;  Langdon  v.  Ajrplegate,  5- 
Ind.  827 ;  Riga  v.    Wilton,  13  111.  15 ;  Adam*^ 
V.  FiMy  21  Vt.    266 ;  Rutland  v.  Mendan,  1 
Pick.  164. 

It  is  not  provided  that  a  member  shall  be- 
entitled  to  take  his  seat  on  the  presentation, 
of  the  certified  copy  of  the  statement  of  de- 
termination of  his  election.     The  act  could 
not  do  this  because  the  constitution  provided- 
that  each  body  should  be  the  judge  of   the- 
returns  of  the  members ;  so  the  act  simply 
confines  itself  to  making  this  certificate  prima.. 
I  facie  evidence ;  evidence  to  be  submitted  to 
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the  trilnin^iY  which  by  the  constitution  could 
ttloue  make  the  determination :  evidence, 
which  if  uncontradicted,  is  suiBcieDt  to  eetab- 
lish  the  right  to  tlio  seat. 

The  provision  of  statutes  the  rulinf  of  the 
courts  and  the  custom  of  the  body  all  recog- 
nize the  power  of  each  body  to  render  judg- 
ment on  the  presentation  of  the  evidence. 

It  is  manifest  thattlie  provision  permitting 
the  members-elect  to  take  the  oath  before  one 
another  was  a  necessity  in  the  first  organiza- 
tion of  the  senate. 

In  reference  to  the  house,  which  was  not 
made  a  continuous  body,  whose  speaker  is 
spoken  of  in  the  constitution  as  speaker  for 
the  time  being,  it  is  always  a  convenient 
method  of  organizing.  In  the  senate  it  was 
only  necessary  for  tlie  purposes  of  the  first 
organization,  and,  therefore,  it  appears  that 
from  the  time  the  senate  was  organized  as  a 
continuous  body  to  the  present  time  the  mem- 
bers-elect have  been  sworn  in  bv  the  president 
pro  tempore  of  the  senate  in  the  presence  of 
the  senate. 

Under  the  clauses  which  provided  that 
•■  members  of  the  legislature  shall,  before  they 
enter  upon  the  duties  of  their  respective 
oflices,  take  and  subscribe  the  following  oath 
or  affirmation ;"  and ''members  elect  of  the 
•enate  or  general  assembly  are  hereby  em- 
powered to  administer  to  each  other  the  said 
oath  or  affirmation," — senators-elect  could 
take  an  oath  or  affirmation  in  private,  then 
appear  with  an  attested  certificate  and  insist 
npon  taking  their  seats  without  permittinir 
the  existing  senate,  even  if  they  were  all 
present,  to  pass  upon  their  returns.  Such  a 
proposition  can  find  no  support  either  from 
principle  or  authority,  and  is  inconsistent 
with  the  free  exercise  by  the  senate  of  its 
power  as  Judges  of  the  returns  of  its  mem- 
bers. 

If  such  a  course  could  be  pursued  the  senate 
oould  be  destroyed  by  usurpers,  and  on  their 
presentation  a  majority  might  immediately 
exist  in  the  senate,  which  would  have  power 
to  decide  on  their  own  elections  and  control 
legislation ;  and  the  testimony  shows  that 
this  was  the  purpose  of  the  insistment  that 
the  senate  should  bind  itself  to  seat  the  mem- 
bers-elect, as  a  condition  precedent  to  their 
presentation. 

When  it  is  determined  to  admit  a  senator 
to  his  seat  because  his  credentials  are  regular 
he  is  then  admitted  to  take  the  oath  of  office, 
but  he  does  not  become  a  member  of  the  body 
by  virtue  of  the  oath  of  office,  but  by  virtue 
of  the  judgment  of  the  senators  upon  his 
credentials,  and  their  determination  that  he 
is  entitled  to  admission.  While  the  official 
' .  oath  may  be  a  necessary  part  of  his  induction 
into  office,  it  does  not  make  him  a  member 
of  the  Ixxiy  until  his  credentials  have  been 
approved  by  the  body,  who  are  the  consti- 
tutional judges. 

Tlie  power  of  a  legislative  body  to  Judge 
of  the  election  of  its  own  members  is  an  ab 
solute  power,  controlled  by  no  other  tribunal. 
In  this  country  it  was  adopted  from  the  Eng 
lish  system  and  it  was  embodied  in  the  un- 
written constitution  of  Great  Britain  as  the 
result  of  one  of  the  earliest  of  the  conflictF 
of  the  house  of  commons  on  the  one  hand,  and 
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the  sovereign  or  the  lords,  or  both,  on  the 
other,  and  has  ever  since  been  admitted  to 
belong  exclusively  to  the  house  itself  as  ''its- 
ancient  natural  and  undoubted  privilege."* 

The  record  of  the  forty-eight  senates  be- 
tween  1845  and  1894,  show  that  no  senator- 
elect  was  ever  admitted  to  his  seat  as  a 
senator,  save  after  judgment  upon,  and  ap- 
proval of  his  credentials  by  the  senate,  and 
the  taking  of  the  official  oath  by  the  senator- 
elect.  In  two  instances  wherein  a  statement 
was  made  that  the  credentials  had  been  for- 
gotten, a  resolution  of  the  senate  was  re- 
quired to  waive  the  presentation  of  the  cre- 
dentials at  that  time  and  to  accept  them  as 
if  they  had  been  presented  and  judged. 

No  instance  can  be  found  in  the  history  of 
this  state  or  of  the  federal  government  in 
which  a  senator-elect  ever  voted  on  the  ap- 
proval of  his  own  certificate  of  election. 

It  is  a  notable  fact  that  of  all  the  senators* 
elect  who  are  recorded  as  **  appearing  in  their 
seats,"  before  they  were  aamitted'to  their 
seats  not  one  was  ever  selected  for  president 
pro  tempore  nor  ever  nominated  a  senator  for 
the  temporary  presidency ;  nor  ever  presented 
the  credentials  of  a  senator- elect,  nor  ever 
performed  any  recordable  act  in  the  organiza- 
tion. The  grouping  of  the  senators-elect  with 
the  existing  senators  was  evidently  a  blunder 
by  the  secretary,  committed  through  the  then 
seeming  unimportance  of  the  form  of  the 
record,  which  he  has  since  endeavored  to 
fortify  by  vague  recollections,  and  which  is 
exposed  by  the  fact  that  in  1849,  when  Mr. 
Dodd  had  ceased  to  be  the  secretary  of  tiie 
senate,  and  his  place  had  been  taken  by 
Phillip  J.  Grey  of  Camden,  the  journal  ceased 
showing  that  the  senators- elect  *^  appeared  in 
their  seats,"  and  were  subsequently  ** ad- 
mitted to  their  seats,"  after  the  important 
intermediary  processes  of  the  presentation  of 
their  credentials,  the  judgment  and  approval 
of  the  senate  upon  them,  and  the  taking  of 
their  official  oath. 

The  precedent  set  by  Mr.  Grey  in  1849,  in 
recording  the  participation  in  the  formation 
of  the  senate  of  only  those  who  did  in  fact 
participate,  has  been  followed  to  the  present 
day. 

It  is  urged  that  the  rule  which  requires  the 
judgment  of  the  existing  body  on  the  returns 
of  its  members  is  unreasonable ;  that  members 
elect  may  be  deprived  of  their  seats  and  of 
taking  proper  part  in  the  organization  by 
the  unjust  action  of  those  whom  the  consti- 
tution has  made  the  judges.  This  is  an  argu- 
ment from  inconvenience,  which  goes  a  very 
little  distance  in  the  consideration  of  a  con- 
stitutional question. 

There  is  an  argument  from  inconvenience 
against  almost  every  provision  of  the  consti- 
tution. 

In  this  case  the  constitution  has  adopted  the 
provision  which  was  considered  the  least  ob- 
jectionable. Suppose  they  had  selected  somo 
other  plan.  Suppose  they  had  provided  that 
the  action  of  the  election  officers  in  taking 
the  votes,  in  estimating  them  hastily  late  at 
night;  the  action  of  the  county  canvassers 
(often  men  without  the  slightest  respon- 
sibility for  the  proper  performance  of  their 
duties,  and  yet  toe  men  who  make  ap  these 
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credentials  which  these  members  bear  to  the 
senate),  should  be  final ;  suppose  the  senate 
of  New  Jersey  and  the  house  of  assembly 
were  bound  conclusively  by  this  action, 
which  would  constitute  the  greater  incon- 
yenience?  Were  not  the  framers  of  our  con- 
stitution wise,  when  recognizing  the  pos- 
sibility of  these  errors  by  minor  officials ; 
when  realizing  that  neither  the  election  of- 
ficers not  the  canvasser  officers  had  the 
slightest  power  or  right  to  inquire  into  the 
qualification  of  the  members  or  the  conduct 
of  the  elections,-^ they  said  that  when  that 
member,  with  the  certificate  of  the  county 
canvassers,  came  to  the  senate,  the  senate 
should  have  the  power  then  or  at  any  other 
time,  at  their  convenience,  and  in  their  own 
way,  to  examine  fully,  not  only  into  the 
returns  which  has  been  brought,  to  them,  but 
into  the  qualifications  of  the  man  who  had 
brought  t£em,  and  the  election  by  which  he 
had  been  sent  there,  and  should  be  un- 
restricted in  that  power?  has  not  the  history 
of  this  state  shown  that  the  aid  of  our  highest 
Judicial  officers  has  been  summoned  to  revise 
and  perfect  these  returns  and  credentials,  be- 
cause they  were  found  to  be  so  defective  as 
to  be  unworthy  of  presentation  to  the  house 
itself?  Is  this  not  the  reason  why  the  cer- 
tificates of  election,  which,  after  all,  are  but 
the  returns  of  the  boards  of  county  canvas- 
sers, were  not  made  conclusive,  but  by  sub- 
seauent  legislative  action  were  declared  to  be 
only  prima  facie  evidence,  before  the  body, 
which  was  wisely  empowered  to  render  judg- 
ment upon  them? 

If  the  constitution  had  provided  that  with- 
out the  examination  of  any  certificates  or  the 
judgment  of  the  body,  one  claiming  to  have 
been  elected  a  member  of  the  body  could  take 
his  seat  and  act  with  the  body,  the  legis- 
lature, with  all  its  great  inherent  powers, 
would  be  destroyed  by  intruders. 

The  inconvenience  that  would  then  follow 
would  be  that  the  scenes  that  have  occurred 
this  year  would  occur  after  each  succeeding 
election. 

It  is  not  a  noatter  of  anjr  importance  what- 
ever, so  far  as  the  question  of  organization 
is  concerned,  how  many  members  joined  the 
Rogers  senate.  Unless  organized  according 
to  law  and  constitutional  provisions  if  every 
member  of  both  bodies  were  assembled,  they, 
would  be  nothing  but  a  mob,  and  incapable 
of  making  laws  or  electing  United  States 
senators  or  state  officers. 

It  is  impossible  to  overestimate  the  im- 
portance of  observing  the  distinction  between 
the  members  of  the  body  individually  and 
the  body  itself  as  an  organized  political 
body. 

Mr,  Gilbert  Colliiui,  also  for  respondent 
Rogers: 

By  the  Constitution,  art.  4,  §4,  pi.  2,  a 
majority  of  the  senate  is  necessary  to  '^  con- 
stitute a  quorum  and  do  business."  Nine 
senators  attempted  to  elect  Mr.  Adrain  pres- 
ident vro  tempore,  but  it  is  only  by  the  false 
assertion  that  four  others  afterwards  entered 
the  senate  chamber  and  answered  to  their 
names  while  he  was  in  the  chair,  thus  (as 
claimed)   participating  in  the  proceedings 
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and  recognizing  him  as  president,  that  it  can 
even  be  argued  that  he  became  president  pro 
tempore.  The  slightest  consideration  is  con- 
vincing that  this  argument  is  a  non  eequitur. 
It  is  the  uniform  usage  that  the  secretary 
of  the  last  senate  shall  call  the  roll,  and  a 
senator  may  well  answer  to  his  name  for  the 
express  purpose  of  being  heard  in  the  matter 
of  a  temporary  organization.  The  fact  that 
Mr.  Adrain  happened  to  be  seat^  in  the  pres- 
ident* s  chair  gave  him  no  greater  right  than 
if  he  had  occupied  another  place  in  the  sen- 
ate chamber.  It  is  impossible  that  the  mere 
coming  to  the  proper  place  at  the  proper  time 
to  organize  the  senate,  and  then  and  Uiere 
answering  to  one's  name,  can  bind  a  senator 
to  a  previous  unlawful  and  unconstitutional 
temporary  organization,  effected  in  his  ab- 
sence. 

Where  the  thing  in  issue  is  the  fact  of  or- 
ganization, that  fact  must  be  independently 
proved  before  any  journal  or  minutes  of  the 
organization  can  possibly  be  evidence. 

StaU  v.   Tourig,  JJ2  N.  J.  L.  29. 

It  is  unfortunate  that  the  learned  attorney- 
general  in  his  opinion  to  the  governor  which 
seems  to  be  the  foundation  of  the  present 
confiict  between  the  executive  and  legislative 
branches  of  the  government,  should  have 
wandered  into  such  a  circuitous  course  of 
logic  as  that  in  which  he  argues  that  a  body 
of  men  constitutes  the  senate  because  their 
journal  proves  it  to  be  such,  and  that  that 
journal  is  competent  to  prove  it  because  it  is 
the  journal  of  the  senate.  Was  there  ever  a 
plainer  illustration  of  **  reasoning  in  a  circle?" 

Mr.  Adrain  cannot  claim  that  he  continues 
to  be  "  president  of  the  senate"  by  virtue  of 
his  election  and  qual ification  in  1^3.  There 
cannot  be  two  kinds  of  "president  of  the 
senate"  one  with  the  right  to  hold  over  and 
the  other  not,  according  to  the  chance  of  the 
continuance  or  noncoutinuance  of  senatorial 
term  of  office. 

Either  there  is  no  "president  of  the  senate* 
or  Mr.  Rogers  holds  that  office. 

As  to  Maurice  A.  Rogers  leave  to  file  an 
information  should  be  denied  because  the 
proofs  establish  his  absolute  title  to  Uie  of- 
fice of  **  president  of  the  senate. " 

It  may  be  argued  that  the  senate  is  a  con- 
tinuous body,  and  that  the  hold-over  mem- 
bers form  a  nucleus  to  which  the  new  mem- 
bers must  bo  added.  Granted  that  it  is  a 
continuous  body;  so  is  the  assembly.  The 
attorney- general  quoted  Henry  Clay  to  the 
governor ;  but  Mr.  Clay  said  that  the  senate, 
and  house  too,  were  continuous  bodies.  On 
the  instant  when  the  term  of  office  of  mem- 
bers of  one  assembly  expires,  the  term  of 
those  of  the  next  begins.  There  is  always  a 
house  of  assembly  r^y  to  respond  to  a  sum- 
mons to  meet.  The  senate  is  continuous  in 
the  same  sense  and  in  no  other.  Certain  sen- 
ators hold  over  without  the  election,  but  a 
new  organization  must  be  made  each  year 
under  Uie  constitution.  The  title  of  a  sen- 
ator chosen  in  1898  consists  in  his  election, 
proven  by  his  certificate  and  in  his  official 
oath  which  any  senator  elect  can  administer 
(Const,  art.  4,  g  8.  pi.  1).     The  title  of  a 

nator  chosen  in  1891  is  precisely  the  same* 
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.itid  no  sofktid  reason  appears  why  the  election 
in  one  year  should  confer  any  greater  power 
tlian  the  election  in  another. 

Doubtless  good  order  and  decorum  nat- 
arally  sugj^est  that  on  a  new  or/j^anization 
of  a  deliberative  body  where  there  are  mem- 
bers holding  over,  they  should  convene  and 
receive  the  incoming  members  but  tliey  are 
bound  to  receive  them  if  they  hold  regular 
credentials.  Suppose  the  hold-over  members 
arbitrarily  refuse  to  receive  the  credential 
or  admit  the  new  members,  is  there  no  rem- 
edy, even  though  with  a  minority  of  the 
hold-over  menabers  willing  to  admit  them 
they  constitute  a  quorum  of  the  entire  body? 
It  is  preposterous  to  so  contend,  and  the 
remedy  must  be  for  such  quorum  itself  to 
effect  an  organization. 

The  election  laws  of  the  state  declare  that 
in  the  organization  of  each  house  a  certificate 
of  the  nation  shall  be  deemed  and  talten  to 
be  prima  facie  evidence  of  the  right  of  the 
persons  therein  mentioned  to  seats  in  the 
house  respectively  to  which  thev  shall  have 
been  so  determined  to  be  elected  (Rev.  858, 
§  85),  and  neither  the  statutes  nor  the  con- 
stitution of  the  state  require  any  "  admission" 
by  members  holding  over,  liie  contention 
is  that  the  hold-over  members  are  the  senate. 
The  constitution  says  the  ** senate  shall  be 
composed  of  one  senator  from  each  county  in 
the  state"  (Const,  art.  4,  §  2,  pi.  1). 

The  principle  of  organization  contended 
for  by  tiie  attorney -general  is  precisely  that 
of  a  close  corporation,  where  vacancies  are 
filled  by  those  who  hold  over.  It  is  repug- 
nant to  the  theory  of  representation,  through 
a  popular  election.  The  vote  of  the  people 
gives  the  title,  the  regular  certificate  of  elec- 
tion is  the  conclusive  evidence  of  it  for  the 
purpose  of  organization,  and  the  oath, 
which  any  senator  elect  may  administer,  is 
the  qual  incation.  The  attorney -general  pre- 
•cribes  a  second  election  by  a  majority  of  the 
old  members,  less  than  a  quorum,  of  the  sen- 
ate. He  holds  a  doctrine  of  apostolic  suc- 
cession whereby  legislative  power  is  not  con- 
ferred by  the  people,  but  has  been  transmitted 
ever  since  1B48,  by  the  laying  on  of  the  con- 
secrated hands  of  the  senators  holding  over. 

Neither  the  statutes  nor  the  constitution  of 
the  state  warrant  any  such  doctrine. 

The  majority  of  the  senators  holding  over, 
upon  whom  the  attorney -general  would  con- 
fer the  whole  Judicial  power  of  the  senate 
over  the  elections  of  its  members,  is  a  body 
unknown  to  the  constitution  and  laws  of  the 
state. 

It  is  ur^ed  that  it  is  necessary  that  the  sen- 
ators holding  over  should  examine  the  cer- 
tificates as  a  protection  against  forgery  and 
fraud,  to  which  the  answer  seems  fair  that 
no  soch  necessity  has  been  observed  in  the 
organization  of  the  assembly ;  that  the  pro- 
te^on  is  found  in  the  statutes  providing  for 
certificates  and  that  more  imminent  risk  is 
cncoontered  by  the  placing  of  power  con- 
tended for  in  the  hands  of  a  partisan  minor- 
ity, smarting  under  the  lash  of  popular  dis- 
approval. 

if  tlie  hold-over  senators  must  pass  on  the 
credentials  of  new  senators,  and  if  new  sen- 
ators cannot  become  such  until  they  are  ^'ad- 
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mitted"  bv  the  hold-over  senate,  see  where 
we  are  led.  There  is  no  power  whatever  td 
coerce  the  acceptance  of  credentials,  and  the 
**  admission''  of  new  senators,  and  seven  men 
can  at  any  time  completely  block  legislation. 

A  body  of  eleven  senators  is  a  quorum. 
Public  policy  will  incline  the  court  to  reo* 
ognize  as  valid  the  organization  which  pos* 
sesses  a  quorum  and  is  able  to  perform  the 
urgent  public  duties  of  the  senate;  respect 
for  the  constitutional  rights  of  the  electors 
will  lead  to  the  recognition  of  the  body 
which  represents  the  majority;  self  respect 
will  lead  to  the  repudiation  of  a  scheme  of 
trickery  and  fraud. 

Mr.  Richard  Wajne  Parker*  also  for 
respondent  Rogers: 

1.  Upon  the  evidence  it  is  clear  that  no  writ 
of  quo  warranto  can  issue  against  Bobert 
Adrain.  He  certainly  never  is,  nor  ever 
pretended  to  be,  president  of  the  senate. 
Upon  the  papers  and  upon  the  facts,  he  holds 
merely  the  place  of  temporary  chairman  of 
a  minority  of  senators.  There  is  no  con- 
troversy, no  place  for  litigation  on  this  sub* 
ject. 

2.  It  is  equally  clear  that  no  writ  can  issue 
against  Maurice  A.  Rogers.  He  is  president 
of  the  senate,  elected  by  a  majority  of  that 
body,  duly  assembled  according  to  the  con* 
stitution.  Ko  court  will  challenge  his  rifrht 
as  such,  or  interfere  with  the  legislative  de- 
partment of  the  government.  But  outside  of 
that  his  right  is  clear.  There  is  no  reason  to 
file  any  information  against  him. 

Beasley,  Oh,  J,,  delivered  the  opinion  of 
the  court: 

This  case  has  been  placed  before  the  court 
on  a  rule  to  show  cause  why  an  information 
in  the  nature  of  a  quo  warranto  should  not 
be  issued  against  these  respondents,  each  of 
whom  claims,  and  to  some  extent  has  exer- 
cised, the  ofl!ce  of  president  of  the  senate  of 
New  Jersey.  Under  this  procedure,  eviaence 
has  been  taken,  and  it  thus  appears  that  the 
twenty-one  senators  of  the  state  have  divided 
themselves  into  two  bodies ;  that  is  to  sa^, 
nine  of  the  old  members,  who  were  styled  in 
the  argument  ''hold-over  members,"  consti- 
tute one  of  such  bodies,  and  four  hold-over 
members,  with  seven  newly  chosen  senators, 
constitute  the  other  body.  Subsequently,  a 
newly  chosen  senator  joined  himself  to  thd 
body  made  up  of  hold-over  senators,  making 
that  body  to  consist  of  ten  senators :  the  other 
consists,  as  just  shown,  of  eleven.  The  former 
of  these  bodies  will  be  referred  to,  in  order 
to  avoid  periphrase,  as  the  ''Adrain  Senate.* 
the  latter  as  the  "  Rogers  Senate. "  The  Adrain 
(so  called)  senate,  has  been  recognized  of- 
ficially by  the  governor,  and  remains  in  ses* 
sion.  The  Rogers  (so  called)  senate,  is  rec- 
ognized offlciafly  by  the  house  assembly,  but 
has  been  refused  official  recognition  by  the 
executive.  It  has  passed  various  laws,  and, 
with  the  co-operation  of  the  lower  house,  has 
appointed  a  treasurer  and  comi)troller  of  this 
state.  The  above  is  a  description  of  the 
general  aspect  of  the  case,  and  it  will  be 
sufficient  for  immediate  purposes. 

The  object  of  the  present  course  of  law  la 
to  establish  by  a  judicial  judgment  which 
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of  these  contestants  is  the  genuine,  and  which 
the  spurious,  state  senate,  for  they  cannot 
both  De  genuine.  But,  before  proccedinir  to 
dispose  of  that  important  question,  the  coun- 
iel  of  Mr.  Rosrers*  senate  have  interposed  a 
preliminary  one ;  that  is,  whether  this  court 
can  take  cognizance  of  such  a  litigation.  It 
Is  inferred  that  the  argument  on  this  subject, 
denying  the  existence  of  the  judicial  power 
in  tills  position,  has  not  been  impressive. 
In  my  Judgment,  it  is  founded  in  all  its  parts 
on  a  sheer  petitio  prindpii,  as  on  a  denial  of 
a  legal  principle  so  entirely  established  as 
not  to  be  debatable ;  for  it  proceeds  on  the  as- 
sumption that  the  senate  it  advocates  is  a  con- 
stitutional senate,  in  that  the  judgment  of  a 
majority  of  the  senators  elected  with  respect 
to  this  position,  whether  or  not  they  have  or- 

Sanizea  in  conformity  to,  or  in  violation  of, 
le  constitution  of  the  state,  is  conclusive 
and  final.  It  will  be  observed  that  the  con- 
tention of  the  applicants  for  this  writ  is  that 
the  Rogers*  senate  has  no  legal  existence,  in- 
asmuch as  it  was  organized  in  a  manner  con- 
trary to  this  fundamental  law ;  and  the  prop- 
osition, therefore,  would  seem  very  evident 
that,  as  no  power  is  vested  by  the  constitu- 
tion in  this  majority  of  senators  to  construe 
such  law  in  this  respect,   the  power  to  ex- 

{^ound  and  enforce  it  is  lodged  in  the  ordinary 
egal  tribunals.  Referring  to  this  judicial 
prerogative,  Mr.  Cooley,  in  his  work  on 
Constitutional  Limitations  (page  46),  says: 
**  This  right  and  power  of  the  court  to  do  this 
are  so  plain,  and  the  duty  is  so  generally,  we 
may  almost  say  universally,  conceded,  that 
we  should  not  be  justified  in  wearying  the 
patience  of  the  reader  in  quoting  from  the 
very  numerous  authorities  on  this  subject. " 
It  was  certainly,  therefore,  the  unexpected 
that  happened  when  learned  counsel,  in  reply 
to  the  contention  that  the  senatorial  organ- 
ization in  question  was  inconsistent  with 
constitutional  prescriptions,  assumed  the 
position  that  this  court  could  not  entertain 
jurisdiction  in  the  case,  as  the  interpretation 
of  the  constitution  was  a  matter,  in  the  lan- 

{fuage  of  the  brief  before  us,  of  a  purely 
egislative  character.  It  is  believed  that  no 
decision  has  been  made  for  a  century  past  that 
does  not  antagonize  such  a  proposition. 

It  will  be  understood  that,  in  the  vindica- 
tion of  what  is  esteemed  to  be  the  undeniable 
prerogative  of  this  court,  there  is  not  the 
slightest  suggestion  of  the  existence  of  a 
Juaicial  capacity  to  control  the  legislative 
authority  when  exercised  within  its  appro- 

£riate  sphere.  If  the  question  here  prescribed 
ad  been  whether  this  senatorial  body  had 
been  organized  in  the  accustomed  mode,  or 
in  opeif  violation  of  its  own  practice  and 
rules,  a  totally  different  subject  of  inquiry 
would  have  been  subjtuiiee;  and  it  may  well 
he  that  the  decision  of  such  senatorial  body 
itself  would  have  been  received  as  con- 
clusive, and  entirely  beyond  the  power  of 
this  tribunal  to  review.  This  court  does  not 
claim  the  slightest  legal  faculty  to  supervise 
or  interfere  with  such  transaction.  All  that 
is  assorted  is  that  when  the  inquiry  is 
whether  the  legislature,  or  any  state  body  or 
ofilcer,  has  violated  the  regulations  of  the 
constitution,    it  is  entirely  plain  that  the 
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decision  of  that  subject  must  rest  exclusively 
with  the  judicial  department  of  the  govern- 
ment. I^r  can  we  for  a  moment  forget  that, 
in  entering  upon  the  inquiry  that  is  now  im- 
posed upon  us  as  a  duty,  we  have  to  do  with 
a  subject  of  great  importance  and  delicacy, 
and  that,  before  the  respective  powers  of  this 
court  can  be  exerted  to  interfere  with  the 
action  of  a  co-ordinate  branch  of  the  state 

government,  we  must  be  as  certain  as  care  and 
iligcnce  can  make  us  that  the  foundation  on 
which  we  place  ourselves  is  sure  and  stable. 
That  this  court  has  the  legal  right  to  entertain 
jurisdiction  in  this  case,  disnlayed  bv  this 
record,  we  have  no  doubt ;  ana  we  are  further 
of  opinion  that  it  is  scarcely  possible  to  con- 
ceive of  any  crisis  in  public  affairs  that 
would  more  imperatively  than  the  present 
one  call  for  the  Intervention  of  such  judicial 
authority. 

With  respect  to  the  further  contention  that 
the  presidency  of  the  senate  does  not  belong 
to  that  class  of  officers  whose  legality  can  be 
put  to  the  test  by  force  of  a  proceeding  in  the 
nature  of  a  quo  warranto,  our  conclusion  is 
that  such  contention  cannot  prevail.  The 
language  of  the  statute  of  this  state,  being 
broader  than  its  English  prototype,  describes, 
in  terms  of  the  utmost  generality,  the  scope 
of  this  remedy ;  for  it  declares  that  it  ahall 
be  applicable  to  every  case  in  which  "any 
person  or  persons  shall  usurp,  intrude  into, 
or  unlawfully  hold  or  execute,  any  ofilce  or 
franchise  within  this  sUUe."  Conseouently, 
it  does  not  seem  deniable  that  all  offices,  m 
well  those  derived  from  the  legislature 
those  derived  from  other  sources,  are  com- 
prehended by  this  definition ;  and  the  con- 
sequence must  be,  therefore,  that  the  stat- 
utory provision  just  cited  justifies  the 
present  proceeding  unless  it  can  be  diown 
that  such  action  would  be  inconsistent  with 
the  constitution  or  privileges  of  the  senate, 
as  an  independent  department  of  the  govern- 
ment. And,  indeed,  this  was  one  of  the  posi- 
tions of  counsel  on  the  argument  before  ua : 
but  we  think  it  is  obvious  that  whatever 
seeming  force  an  argument  has  is  derived 
from  the  petitio  prineipii  before  alluded  to, 
for  it  assumes  as  its  basis  that  the  court  ia 
taking  proceedings  against  the  officer  of  a 
genuine  senate.  But  this  assumption  is  un- 
fouided.  as  the  process  that  we  are  now 
asked  to  order  is  to  be  directed  a«iinst  the 
appointee  of  a  senate  that,  it  is  alleged,  is 
spurious.  It  seems  to  be  plain  that  such 
action  cannot  be  an  infringement  of  the  pre- 
rogatives of  the  real  senate  of  this  state ;  and, 
in  disr losing  of  this  part  of  the  case,  no  stress 
is  laid  on  the  fact  that  each  of  the  respond- 
ents, if  legally  in  power,  is  entitled  to  hold 
ex  offlcio  certain  high  offices,  by  virtue  of  the 
constitution  and  the  laws  of  this  state,  for  it 
seems  to  be  well  to  place  the  right  of  the 
court  to  authorize  the  use  of  the  present  pro- 
cedure on  the  distinct  ground  that  it  is  the 
appropriate  and  legal  remedy  whenever  it 
shall  be  made  to  appear  that  any  person  ia 
holding  himself  out  as  a  public  officer  by 
senatorial  appointment,  when,  in  point  of 
fact,  such  appointing  body  has  no  existence, 
in  view  of  constitutional  provisions  and  reg- 
ulations.   As  at  present  advised.  I  do  sn't 
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xperoeive  how  in  any  case  there  can  be  any 
Judicial  interference  with  the  actions,  ap- 
poinliiienta,  or  proceedings  of  a  true  senate 

•  of  the  state,  unless  the  same  shall  be  shown 
to  be  out  of  harmony  with  the  constitution 
itself.  We  wish  to  be  understood  that  we  do 
not  intend  to,  and  do  not  decide  anything 
further  than  the  case  now  before  us.  When, 
by  Judicial  action,  it  becomes  necessary  to 

■demark  the  constitutional  lines  which  sep- 

arutc  the  jurisdiction  and  powers  of  the  sev- 

-«ral  independent  departments  of  government, 

•  each  from  the  oUiers,  we  are  deeply  conscious 
that  in  such  momentous  matters  we  should 
be  always  on  our  guard,  and  that  our  judg- 
ment with  respect  to  them  should  be  invar- 
iably in  the  concrete ;  for  experience  has  dem- 
onstrated that  theorizing  and  speculation  on 

•such  occasions  are  dangerous  in  the  extreme, 
.«nd  are  inventions  that  have  severally  re- 
lumed **  to  plague  the  inventor. " 

Having  thus  briefly  disposed  of  the  pre- 
liminary question  in  favor  of  the  jurisdiction 
•of  this  court,  it  becomes  necessary  to  proceed 
to  an  examination  of  the  legal  aspect  of  the 
case,  as  presented  in  the  issue  upon  the  rec- 
ord. That  issue  has  been  framed  in  this 
wise :  In  order  to  expedite  the  determina- 
tion of  the  case,  counsel  of  these  litigants 

•  agreed  that,  if  cognizance  should  be  taken 
by  the  court  of  their  controversy,  it  should 
be  assumed  that  an  information   had  been 

Hied,  and  that  each  of  the  contending  parties 
had  interposed  his  answer,  stating  the  facts 
which  appear  in  the  evidence  and  which  are 
not  in  dispute,  bv  force  of  which  he  seeks  to 
vindicate  his  title,  and  that  reciprocal  de- 
murrers should  then  be  put  in,  thus  exhibit- 
ing to  the  court  the  litigated  points  to  be  de- 
termined. The  facts  contained  in  the  an- 
swers alluded  to  are  somewhat  voluminous. 
«nd  will  be  found  contained  in  the  statement 
which  prefaces  this  opinion.  Upon  looking 
into  the  presentation  of  the  facts  thus  indi- 
cated, it  will  be  at  once  apparent  that  the 
central  ground  of  controversy  between  these 
rival  organizations  is  with  respect  to  the 
right  of  the  Adrain  senate,  or  what  is  called 
the  "Hold-Over  Senate,"  to  dominate  on  the 
occasion  of  the  introduction  of  newly  elected 
members  into  the  senate.  In  the  very  able 
tiud  carefully  considered  briefs  of  the  at- 
roroey- general  and  his  associates,  this  dom- 
inance Is  claimed  to  exist  on  the  ground  that, 
by  the  proper  construction  of  the  constitution 

-of  ihe  state,  the  state  senate  is  a  continuous 
bo<ly. — that  is,  that  it  has  perpetual  life, — 

■  and  that,  consequently,  a  member  elected  to 

•  one  of  its  seats  cannot  enter  it  until  his  title 
has  been  passed  upon  by  the  ever-existine 
body.     It  has  not  and  cannot  be  pretended 

'that  this  doctrine  has  its  root  in  the  actual 
expressions  of  the  constitution,  and  it,  there- 
fore, is  admittedly  the  creature  of  con- 
atruction.  The  only  provisions  of  the  con- 
stitution pertinent  to  this  subject  are  the 
following :  Article  4,  ^  1,  provides  that  the 
legislative  power  shall  be  vested  in  a  senate 

■4md  general  asnembly  ;  and  in  paragraph  8  of 
the  same  section  it  is  provided  that  ''mem 
bers  of  the  senate  and  general  assembly  shall 
be  elected  yearly  and  every  year,  on  the  first 

"Tuesday  after  the  first  Monday  in  November ; 


and  the  two  houses  sIirU  meet  separately  on 
the  second  Tuesdny  of  January  next  after  the 
said  day  of  election,  at  which  time  of  meet- 
ing the  legislative  vear  shall  commence," 
etc.  Section  2  provides  that  the  senate  shall 
be  comrpoaed  of  one  senator  from  each  county 
in  the  state,  elected  by  the  legal  voters  of  the 
counties,  respectively,  for  three  years.  By 
the  second  paragraph  of  section  3  of  article  4 
it  is  proviaed  ^that  as  soon  as  the  senate 
shall  meet  after  the  first  election  to  be  held 
in  pursuance  of  this  constitution,  they  shall 
be  divided  as  equally  as  may  be  into  three 
classes.  The  seats  of  the  senators  of  the  first 
class  shall  be  vacated  at  the  expiration  of 
the  first  year ;  of  the  second  class  at  the  ex- 
piration of  the  second  year ;  and  of  the  third 
class  at  the  expiration  of  ibe  third  year,  so 
that  one  class  may  be  elected  every  year," 
etc.  It  is  apparent  that  these  recitals  fully 
justify  the  remark  first  made, —that  the  con- 
stitution does  not  attempt  to  define  the  life 
of  the  senate ;  yet,  notwitl^stnnding  such  si- 
lence, the  attorney -preneral  and  the  counsel  of 
President  Adrain  raise  the  contention  that  the 
state  senate,  like  the  senate  of  the  United 
States,  has  a  continuous  existence :  that  there 
can  be  no  such  things  as  an  old  senate  and  a 
new  senate :  and  that  there  has  been  an  un- 
broken continuity  of  existence  of  this  body 
from  its  birth  to  this  hour.  And,  as  a 
corollary  of  this  doctrine,  it  is  further  in- 
sisted that  this  self-sustaining  body  is  the 
sole  judge  of  the  right  of  newly  elected  sen- 
ators, when  they  apply  for  admission  to  its 
seats,  and  that  it  can,  on  such  occasions,  re- 
ceive or  reject  them  at  its  will.  In  the  ap- 
plication of  this  theory  to  this  case,  it  was 
claimed  that  the  body  presided  over  by  Mr. 
Adrain  had  the  right  to  require  that  the  cre- 
dentials of  senators- elect  should  be  placed 
before  it  to  be  retained,  and  to  be  adjudi- 
cated upon  at  such  time  and  in  such  mode  as 
itself  miffht  deem  proper.  If  the  state  senate 
has  the  Inherent  vitality  thus  asserted,  it 
seems  to  be  undeniable  that  it  had  the  power 
to  act  as  it  did  on  the  occasion  that  has  given 
rise  to  this  litigation ;  for,  by  the  plain  lan- 
guage of  the  constitution  itself,  it  is  declared 
that  ''each  house  shall  be  the  judge  of  the 
elections,  returns,  and  qualifications  of  its 
own  members."  It  will  be  perceived,  there- 
fore, Uiat  the  question  now  to  be  considered 
and  decided  by  this  court  is.  Has  the  senate 
of  the  state  the  perpetuity  thus  claimed  ? 

The  first  and  most  elaborate  argument, 
pressed  with  such  force  and  earnestness  upon 
the  attention  of  the  court  by  the  learned  at- 
torney-general and  his  able  associate,  Mr. 
McDermott,  was  grounded  almost  entirely 
upon  the  fact  that  the  clause  in  the  constitu- 
tion of  this  state  that  gives  to  the  member- 
ship of  the  senate  a  continuity  of  life  by  a 
succession  of  members,  in  such  a  way  that 
provides  for  the  continual  presence  of  a  quo- 
rum of  the  body,  was  a  transcript  of  a  simi- 
lar provision  in  the  Federal  Constitution  ;  and 
it  was  thereupon  further  insisted  that  the 
language  of  the  regulation,  so  adopted,  had, 
before  its  adoption,  a  settled  meaning,  de- 
noting the  permanent  existence  of  the  body 
regulated  by  it.  If  we  were  to  assume  the 
truth  of  the  foregoing  statement,  in  all  its 
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parts,  no  one  could  doubt  that  the  reasoning 
founded  upon  it  would  be  entitled  to  great 
weight,  it  cannot  be  denied  that  the  section 
is,  in  substance,  a  copy  of  a  clause  of  the 
same  import  in  the  Constitution  of  the  United 
States;  and  if  the  clause,  so  imported,  had 
antecedently  received  an  authoritative  inter- 
pretation, it  would  be  but  reasonable  to  infer 
that  the  framers  of  our  organic  laws,  many  of 
whom  were  justly  of  great  learning  and  ex- 
perience, understood  the  provision  in  the 
sense  thus  impressed  upon  it.  Under  such 
circumstances,  no  other  conclusion  would  be 
at  all  rational.  The  rule  is  well  settled, 
says  this  court  in  the  case  of  State  v.  KuJdy 
51  N.  J.  L.  191,  "that  where  a  statute  or 
constitutional  provision  of  doubtful  import 
has  been  adopted  in  one  state  from  the  stat- 
utes or  constitution  of  another  state,  after  a 
practical  construction  has  been  given  to  the 
language  by  judicial  decision,  it  will  be 
presumed  that  the  interpretation  adopted  in 
the  state  from  which  it  is  taken  has  been 
adopted,  as  well  as  its  words. "  If.  therefore, 
counsel,  on  this  occasion,  are  justified  in  pred- 
icating that  the  clause  under  criticism  had 
acquired,  in  the  manner  indicated,  a  settled 
signification  at  the  time  in  question,  it  must 
be  admitted  that  this  would  be  the  sense  in 
which  it  should  be  now  rend  and  understood. 
But,  upon  careful  examination  of  the  sub- 
ject, I  am  satisfied  that  the  assumption  in 
?uestion  is  whollv  without  basis.  So  far  as 
have  ascertained,  no  person,  whether  text- 
writer,  jurist,  or  statesman,  has  ever  asserted 
that  the  clause  under  discussion  bears  the 
force  and  meaning  now  for  the  first  time  im- 
puted to  it ;  and  it  would  have  been  singular, 
indeed,  if  any  critic  had  ventured  to  express 
such  an  opinion,  for  the  constitutional  pro- 
vision obviously  would  refuse  to  bear  such 
treatment.  The  expressions  employed  do  not, 
in  any  degree,  import  the  continuance  of  Uie 
senate  itself,  but  simply  provide  for  the  suc- 
cession and  length  of  the  terms  of  the  mem- 
ben  of  that  bo^y.  It  is  true  that,  by  pro- 
viding an  always- existent  membership,  the 
clause  imparts  to  the  body  the  potentiality  of 
a  permanent  existence,  but  it  does  not  impart 
to  the  body  such  continuous  vitality.  I  think 
it  is  safe  to  say  that  never,  on  any  occasion, 
has  it  been  suggested  that  the  clause  has  any 
further  reach  than  this.  The  senate  of  the 
United  States  has  been  declared  to  be  a  per- 
manent body,  and,  when  the  subject  was  un- 
der discussion,  it  was  on  all  sides  assumed 
that  the  section  in  the  Federal  Constitution 
(from  which,  as  has  been  stated,  our  own  has 
been  copied)  gave  to  the  senate  an  aptitude 
for  a  continuous  existence,  but  it  was  never 
alleged  that  it  was  possessed  of  any  further 
effect.  The  vivifying  force  that  was  infused 
into  the  body  thus  made  capable  of  receiving 
it  was  looked  for  and  discovered  in  other  con- 
stitutional adjustments,  and  especially  in  the 
provision  that  gave  to  the  senate  an  always 
existent  presiding  ofificer.  This  is  a  factor 
mentioned  and  relied  on  by  every  one  who 
has  written  upon  the  subject,  and  similarly 
it  has  been  the  principal  argument  in  all 
debates  relating  to  the  longevity  of  the  sen- 
ate. It  was  deemed  that  the  permanency  of 
the   presiding   officer   constituted   the   per- 
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manency  of  the  body  itself,   as,  by  such  a. 
constitution,    there    was   no    necessity    for 
periodical    reoriranization.     It   is    obvious, 
therefore,  that  the  construction  put  upon  tho^ 
national    constitution   can   have   but   littlo 
effect  in  an  effort  to  construe  our  own.    The- 
problems  are  differently  conditioned,  so  that 
the  solution  of  one  of  them  will  afford  but 
slender  assistance  in  the  solution  of  the  other. 
We  must  construe  our  own  constitution  exi 
clusively  by  its  own  lights.     Adopting  thia 
method,  I  will  now  turn  to  thn  several  pro- 
visions of  the  constitution  of  this  state  that 
appear  to  me  in  any  degree  to  elucidate  the 
question  under  consideration. 

Upon  opening  this  instrument,  the  first 
feature  of  it  that,  in  connection  with  the 
subject  in  hand,  strikes  our  attention,  is  the 
declaration  that  ^'the  senate  shall  be  com- 
posed of  one  senator  from  each  county  in  the 
state,  elected  by  the  legal  voters  of  the  coun- 
ties," etc.  In  looking  at  this  constitutional 
mandate,  the  inquiry  at  once  arises,  Does  it 
mean  that  at  all  times,  within  the  range  of 
human  possibility,  such  shall  bo  the  com- 
position of  the  body  in  question,  or  that  it 
shall  have  such  composition  only  sometimesr 
Does  it  mean  that  on  some  occasions  the  sen- 
ate shall  be  composed  of  one  senator  from  each- 
county,  and  on  other  occasions,  in  the  orderly 
working  of  the  system  established,  it  shall 
be  composed  of  only  two  thirds  of  such  mem- 
bers? It  is  difficult  to  see  how  it  can  be 
plausibly  argued  that  the  clause  cited  is  not 
designed  to  establish,  as  far  as  possible,  a. 
permanent  composition  of  the  senate;  and 
this  view,  it  must  be  admitted,  is  much 
strengthened  when  we  look  at  the  purpose  of 
this  provision.  That  purpose  obviously  i» 
to  provide  that  each  county  shall  be  per-, 
petually  represented  and  have  a  voice  in  this 
body  on  every  measure  that  comes  before  it, 
whatever  its  nature  may  be.  To  deprive  a. 
county  of  such  a  prerogative  is  plainly  un- 
just and  therefore  it  is  clear  tliat  any  con- 
struction that  tends  to  the  production  of  sucik- 
wrong  should  be  viewed  with  distrust,  and 
should  not  be  sanctioned,  unless  upon  con- 
siderations that  amount  to  a  demonstratioa 
of  its  correctness.  And,  adopting  this  as  the- 
sound  principle,  it  becomes  at  once  manifest 
that  it  is  scarcely  possible  to  maintain  suc- 
cessfully the  proposition  that  it  is  not  the 
entire  body  of  senators,  but  only  a  class  of 
them,  who  are  to  take  part  in  the  organization 
of  the  senatorial  body.  The  importance  of 
that  function  strongly  repels  such  a  theory. 

Organization  involves  the  composition  of 
the  body  organized,  and  consequently  it  in- 
volves the  right  of  the  counties  to  participate- 
in  the  decision  of  the  all- important  question 
which  of  them  shall  be  represented  in  the 
body,  and  which  of  them  shall  be  unrep- 
resented. It  seems  to  me  that  the  mandate 
of  the  constitution  that  the  senate  shall  be 
composed  of  one  senator  from  each  county 
cannot  be  reasonably  enforced  except  by  the 
adoption  of  the  hypothesis  that  each  senator 
shall  have  a  voice  in  all  the  proceedings  that 
result  in  the  composition  of  the  body  itself. 
When,  therefore,  on  the  occasion  that  gave- 
rise  to  the  present  controversy,  it  was  asserted 
that  one  third  of  all  the  counties  of  the  stata- 


1804. 


Attoknet-Genekal,  ex  rel.  Werts,  y.  Rogers. 


87? 


should  be  excluded  from  all  participation  in 
a  tranaactioQ  so  vital  to  their  rights,  and 
Affecting  BO  intimately  the  interests  of  the 
entire  commonwealth,  a  doctrine  was  as- 
serted that  must  be  considered  as  devoid  of 
all  reasonable  foundation,  unless  it  can  be 
made  plainly  manifest  from  the  provisions  of 
the  primary  law  of  our  state.  The  principle 
that  two  thirds  or  even  a  lesser  number  of  the 
senators  chosen  by  the  counties  shall  have  ab- 
solute ascend ancv  in  the  organization  of  the 
senate  is,  it  should  be  noticed  in  passing,  not 
only  anUigonistic  to  the  language  and  spirit 
of  the  constitutional  clause  just  cited,  but  is 
likewise  in  conspicuous  violation  of  that 
great  and  fundamental  law  underlvinff  all 
our  institutions, — that  it  is  the  will  of  the 
majority  of  the  people  that  is  supreme.  He 
who  asserts  that  this  axiom,  which  may  be 
called  **  national"  in  its  character,  does  not 
prevail  on  any  occasion,  must  prove  his  prop- 
osition, and  must  prove  it  conclusively,  for 
every  legal  intendment  will,  a  priori^  be 
against  its  truth.  It  is  not  too  much  to  say 
that  with  regard  to  the  transaction  before  us 
this  cannot  be  done,  except  by  putting  a 
finger  on  the  very  section  or  sections  of  Ihe 
constitution  in  which  the  alleged  heterodoxy 
is  to  be  found  unambiguously  written.  That 
this  was  not  done  by  the  counsel  arguing  be- 
fore us  in  favor  of  the  doctrine  that  in  the 
all -important  affair  of  organizing  the  state 
senate  it  is  the  minority,  and  not  the  ma- 
jority, that  shall  rule,  is  conspicuously  mani- 
fest from  the  fact  that  the  only  constitutional 
clause  that  was  relied  upon  was  the  one  that 
distributes  senators  into  classes ;  but,  as  it 
has  appeared  that  such  clause  is  just  as  ap- 
plicable to  the  supposition  of  an  annual  sen- 
ate as  it  is  to  that  of  a  perpetual .  senate,  it 
is  manifest  that  a  reference  to  that  section  is 
altogether  futile.  But,  while  this  was  the 
only  citation  relied  on  for  the  purpose  of 

fToving  the  existence  in  this  state  of  an  ever- 
ivin^  senate,  my  examination  has  led  me  to 
the  discovery  that  others  exist  that  cannot  in 
my  opinion,  be  reconciled  with  the  doctrine 
contended  for.  The  first  provisions  of  the 
class  indicated  are  those  clauses  of  the  con- 
stitution which,  to  all  appearance,  provide 
for  a  yearly  organization  of  both  the  senate 
and  the  house  of  assembly.  In  this  respect 
the  two  bodies  are  placed  upon  the  same  foot- 
ing, and  subjected  to  the  same  regulations. 
No  express  power  to  orsanize  is  conferred 
upon  either  of  them,  but  by  necessary  impli- 
cation, it  belongs  similarly  to  both.  The  as- 
semblymen and  senators  are  required  to  meet 
yearly,  at  an  appointed  day.  With  respect 
to  the  former  class,  each  of  the  class  has  the 
undisputed  right  to  take  part  in  the  organiza- 
tion, and  it  would  certainly  seem  to  follow 
that  each  senator  is  vestea  with  a  similar 
prerogative.  When  the  power  to  organize  is 
merely  a  legal  intendment,  the  power  con- 
sists in  a  right  to  organize  in  the  customary 
manner,  and  it  therefore  excludes  the  notion 
of  a  minority  ruling  in  the  transaction.  In 
the  cjise  of  the  assembly,  it  is  admitted  that 
the  organization  must  be  effected  in  ac- 
cordance with  usual  modes.  In  that  affair 
it  is  not  pretended  that  there  can  be  any 
dominance'of  a  minority.    It  does  not  appear, 
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therefore,  how  it  can  be  reasonably  main- 
tained that  the  senate,  in  exercising  this  Im- 
portant function,  shall  be  subjected  to  an 
abnormal  condition,  and  that,  in  its  use, 
there  shall  be  a  dominance  of  the  minority. 
The  organizing  power  of  the  senate  being 
derived  in  its  totality  by  legal  implication, 
it  appears  to  be  plain  that  the  law  will  not 
imply  a  regulation  that  would  be  both  un- 
usual and  unjust. 

The  next  provision  to  which  reference  will 
be  made  appears  to  be  of  paramount  impor- 
tance. It  is  to  be  found  in  paragraph  8  of 
section  1,  in  article  4.  It  is  thus  expressed  : 
"  Members  of  the  senate  and  general  assembly 
shall  be  elected  yearly  and  every  year  on  the 
first  Tuesday  after  the  first  Monday  in  No- 
veml)er,  and  the  two  houses  shall  meet  sep- 
arately on  the  second  Tuesdajr  in  January 
next  after  the  said  day  of  election,  at  which 
time  of  meeting  the  legislative  year  shall 
commence."  This  clause  is  significant  with 
respect  to  the  subject  we  are  considering  in 
all  its  parts,  its  first  observable  feature  bein^ 
that  it  appoints  a  day  for  the  organization  of 
both  legislative  houses.  The  purpose  for  the 
meeting  on  the  day  specified  cannot  b» 
doubted.  Indeed,  it  never  has  been  doubted 
It  has  always  been  so  understood  and  acted 
upon.  It,  therefore,  is  plain  that  it  is  a  di 
rectum  for  the  senate  to  organize ;  for  the  ex 
pression  is,  **The  two  houses  shall  meet  sep 
arately. "  Both  houses  here  are  placed  upon 
the  same  basis  for  the  same  purpose,  and 
most  assuredly  they  are  thus  similarly  treated 
as  though  an  organization  were  equally  es- 
sential to  the  legal  existence  of  each  body. 
The  assembly  is,^f  course,  a  body  that  needs 
a  yearly  resurrection  ;  and  the  senate  is  here 
required,  to  all  appearance,  to  do  precisely 
what  the  assembly  is  directed  to  do.  Beyond 
all  question,  we  here  find  that  a  duty  is  im- 
posed on  both  the  assembly  and  the  senate  to 
confer  at  an  appointed  time,  and  to  effect  a 
yearly  organization.  Such  a  regulation  is 
appropriate  to  a  body  that  expires  yearly, 
but  it  is  inappropriate  and  unprecedented  m 
its  application  to  a  body  that  is  possessed  of 
a  permanent  life.  In  the  practice  of  the 
United  States  senate,  which,  we  have  stated, 
is  an  ever-living  body,  tliere  is  no  fixed  day 
for  the  admission  of  new  members- elect.  The 
certificates  of  incoming  senators  are  presented 
from  time  to  time,  or  at  convenient  occasions, 
and  are  thus  severally  passed  upon.  From 
the  regulation  in  question  it  appears  to  be, 
if  not  the  necessary,  at  least  the  reasonable, 
inference,  that  the  senate  of  this  state  is  no 
more  a  continuous  body  than  is  the  assembly. 
The  two  remaining  regulations  of  this  section 
cited  lead  strongly,  as  it  is  deemed,  to  the 
same  result.  The  first  of  these  is  the  direc- 
tion, in  the  language  of  the  statute,  ''that 
the  two  houses  shall  meet  separately  on. "  etc. 
Now,  it  is  obvious  that  the  expression 
**  houses"  must,  of  necessity,  be  construed  to 
denote  the  members  of  such  houses.  It  can 
mean  nothing  else,  for  it  is  obvious  that,  at 
the  time  specified,  there  is  no  house  of  as- 
sembly in  existence.  Ascribing,  then,  this, 
necessary  signification  to  this  expression,  we- 
have  a  constitutional  direction  that  the  mem- 
bers of  the  senate  shall  assemble  at  the  tim» 
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specified,  in  order  to  orfcanize.  It  does  not 
«eem  that  it  can  be  denied  that  such  a  regu- 
lation, in  a  very  perspicuous  form,  repudi- 
ates the  notion  of  a  continuous  senate.  Also, 
in  the  next  place,  the  designation  of  a  legis- 
lative year—that  is,  when  such  year  shall 
begin,  and  when  it  shall  end — tends  in  the 
«anie  direction.  What  has  a  perpetual  body 
to  do  with  prescribed  periods  of  time?  The 
legislative  year,  thus  established,  obviously 
•accords  with  the  official  life  of  the  assembljr, 
and  it  appears  reasonable  to  suppose,  that  it 
was  meant  to  accord  with  a  senatorial  life  of 
•equal  extent.  In  fine,  after  a  very  careful 
«tud^  of  the  constitution  of  the  state,  ray  con- 
•elusion  is  tliat  its  intimations  are  all  to  this 
•effect:  that  the  claim,  advanced  for  the  first 
time  on  this  occasion,  that  the  senate  is  a 
.permanent,  continuous  body,  is  without  any 
Talid  foundation. 

Kor  has  there  been  found  any  more  sub- 
stantial basis  for  the  doctrine  just  discarded 
In  the  past  practice  of  the  senate  in  respect  to 
its  yearly  organization.  The  practice  may 
be  thus  generally  described :  In  the  first  in- 
stance, the  senate,  underthe  new  constitution, 
was  organized  as  the  house  of  assembly  now 
is, — by  the  action  of  all  its  members.  Then 
for  some  years  afterwards,  upon  tlie  senators 
KX>nveninff,  a  roll  containing  the  names  of  all 
the  senators  was  called;  but  in  subsequent 
years  the  practice  was  to  call  the  names  only 
of  the  senators  holding  over.  This  was  not 
an  unnatural  course,  as  those  senators  had  be- 
fore taken  the  oath  of  office,  and  tbeir  creden- 
tials had  already  been  inspected.  In  this  con- 
•dition  of  things,  the  custom  obtained  for  the 
incoming  members  to  present  their  credentials 
to  the  body  of  senators  holding  over,  and 
upon  their  approval  they  were  sworn  in.  The 
office  thus  performed  by  the  old  senators  was, 
in  the  substance,  purely  formal,  as  much  so  as 
though  they  had  been  a  committee  appointed 
•by  the  body  of  senators  to  inspect  and  to  re- 
port upon  the  credentials  of  the  new  senators. 
"On  no  occasion  did  they  exercise  any  other 
power,  nor  did  they  ever  pretend  to  be  pos- 
sessed of  any  other  power.  There  is  not  an 
instance  in  which  they  undertook  to  adjudi- 
•cate  on  the  right  of  a  senator-elect  to  his  seat, 
nor  did  they  ever  hold  such  right  in  suffer- 
•ance.  If  this  body  has  the  absolute  power 
DOW  asserted  for  the  first  time,  and  after  a 
lapse  of  half  a  century,  it  certainly  would  be 
a  most  strange  circumstance  that  during  this 
long  period  the  existence  of  si^h  power  was 
never  manifested  by  a  single  word  or  a  single 
•act.  The  claim  of  such  an  imperial  author- 
ity, made  at  this  late  day, 'is  an  entire 
novelty,  and,  like  most  novelties  in  legal 
matters,  is  not  well  founded.  It  is  likewise 
in  this  connection  important  to  note  that 
'during  that  lonff  time  the  senatorial  action 
was  regulated  oy  the  eighty-fifth  section 
of  the  act  relating  to  elections  (Revision, 
p.  858),  which  is  in  the  following  terms: 
^That  the  senate  and  assembly  shalTconvene 
and  hold  their  sessions  in  the  state  house  in 
Trenton ;  and  in  the  organization  of  such 
houses,  the  certified  copies  of  the  statements 
of  determination  made  under  the  direction  of 
the  sixty-ninth  section  of  this  act  shall  be 
deemed  and  taken  to  be  prima  facie  evidence 
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of  the  ri^ht  of  persons  therein  mentioned  to 
the  seats  m  the  houses,  respectively,  to  which 
they  shall  have  been  so  determined  to  be 
elected. "  No  one  can  look  at  this  act  and  fail 
to  perceive  that  it  is  absolutely  irreconcilable 
with  the  theory  of  an  over- existent  senate. 
This  is  so  entirely  the  case  that  the  very  as- 
tute counsel  of  President  Adrain  insisted  that 
it  was  void,  as  it  attempted  to  prescribe  to 
an  existing  senate  a  rule  controlling  its  ac- 
tion in  a  matter  committed  to  its  exclusive 
jurisdiction  by  the  constitution.  On  the 
premises  postulated  by  counsel  that  the  sen- 
ate is  ever- living,  his  argument  was  invin- 
cible ;  but  the  existence  of  the  statute,  and  a 
submission  to  it,  for  such  "a  cycle  of  years," 
exhibited  in  a  very  impressive  form  the  fad 
that  the  contemporaneous  construction  of  the 
constitution  in  the  particulars  in  question 
was  adverse  to  the  present  claim,  which  I 
have  designated  as  a  ^  novel  ty . "  Th  is  statute 
is  not  to  be  misunderstood  in  this  respect  that 
it  provides  for  the  introduction  of  senators  by 
the  process  of  organization ;  and  it  rejects  al- 
together the  idea  of  an  admission  of  senators 
into  a  body  already  formed  as  continually 
existing.  When  we  add  to  the  fact  that  the 
ancient  and  continued  practice  has  been  in 
pursuance  of,  and  in  obedience  to,  this  law, 
the  further  circumstance  that  the  senate,  as 
a  matter  of  fact,  has  been,  and  must  of  ne- 
cessity be,  yearly  organized,  and  that,  in  the 
performance  of  this  ultimate  act  in  such  pro- 
cess,— that  is,  in  the  choice  of  its  permanent 
president, — all  the  senators  electea  have  in- 
variably co-operated,  the  pretense  of  a  con- 
tinuous senate  must  be  declared  to  be  an  utter 
fallacy.  The  construction  that  would  con- 
vert this  customary  method  of  senatorial  pro- 
cedure into  a  practice  to  admit  members  into 
a  body  always  existing,  and  therefore  always 
organized,  seems  to  me  an  afterthought ;  and 
the  fact  that  such  a  theory  is  a  novelty,  un- 
dreamed of  for  half  a  century,  is  of  itself 
enough  to  explode  it.  In  legal  affairs,  It  is 
the  practical  and  common-sense  view  that,  in 
general,  is  the  true  view,  as  neither  the  af- 
fairs of  men  nor  of  state  can  be  regulated  by 
logical  refinement.  Where  subtlety  begins 
the  law  ends.  When  I  accept,  therefore,  the 
understanding  that  plainly  appears  to  liave 
prevailed  for  so  long  a  time,  I  feel  great  con- 
fidence that  I  have  not  fallen  into  error.  The 
doctrine  in  question  stands,  *as  I  think,  con- 
demned, both  by  the  intimations  of  the  con- 
stitution itself,  as  well  as  by  a  long  con- 
tinued and  practical  exposition. 

The  result  of  the  inquiry  before  us  is  that 
we  have  concluded  that  the  senate  of  New 
Jersey  is  not  a  continuous  body,  but  that  it 
expires  annually,  in  the  same  sense  that  the 
assembly  does.  Therefore,  our  conclusion  is 
that  Mr.  Adrain  has  no  title  to  the  office  that 
he  ostensibly  holds,  and  that  the  appropriate 
judgment  must  be  entered  against  him.  With 
respect  to  the  title  of  the  opposite  claimant, 
Mr.  Rogers,  we  hold  that  his  title  must  be 
regarded  as  constitutional  and  yalid.  Our 
resolution  in  this  regard  is  founded  entirely 
on  the  power  that,  touching  the  act  of  re- 
organizing its  own  body,  the  majority  of  sen- 
ators are  the  absolute  masters  of  the  occasion. 
Such  action  is  taken  by  a  body  co-ordinate 
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'withoiirpeWea,  and  whose  proceeding,  when 
tnot  violative  of  the  constitution  of  the  state, 
^we  have  no  capacity  to  supervise  or  control. 
In  our  opinion,  when  a  majority  of  the  sen- 
gators  organized  the  senate,  and  elected  Mr. 
Imogens  as  president,  such  action  was  and  is 
•conclusive  upon  this  court,  as  well  as  upon 
•«11  departments  of  the  government.  Let  a 
Judgment  be  entered  accordingly. 

I  am  authorized  by  the  following  of  my 
associates  to  say  that  they  concur  In  these 
views:  Justices  DePue*  Van  Syekel* 
-XHzont  Reed*  Garrieont  and  Uppineott. 

Abbeti»  J.,  dissenting: 

The  senate  of  New  Jersey  came  into  ex- 
istence under  the  Constitution  of  1844.  It 
was  created  to  take  the  place  of  the  legis- 
lative council  provided  by  the  Constitution 
•of  1776.  The  council  was  an  annual  body, 
its  members  being  all  elected  for  one  year 
•only.  The  senate  at  its  first  meetine  in  1845 
•consisted  of  nineteen  members,  one  from  each 
of  the  then  counties  of  the  state.  It  was 
-divided  as  equally  as  possible  into  three 
classes.  The  seats  of  the  senators  of  the  first 
-class  were  vacated  at  the  expiration  of  the 
first  year,  of  the  second  class  at  the  expiration 
of  the  second  year,  and  of  the  third  class  at 
the  expiration  of  the  third  year,  so  that  in 
accordance  with  the  constitution  one  class 
may  be  elected  every  year ;  and  if  vacancies 
happen  by  resignation  or  otherwise,  the  per- 
sons elected  to  supply  such  vacancies  shall 
be  elected  for  the  unexpired  terms  only.  The 
*tennof  ofificeof  senators  is  three  years.  Two 
new  counties  have  been  created  since  1844, 
-and  the  full  senate  now  consists  of  twenty- one 
eenators,  of  whom  eleven  are  a  quorum  to  do 
business.  * 

At  the  election  held  in  November,  1898, 
eight  senators  were  elected  to  take  the  places 
of  the  senators  whose  terms  of  office  would 
expire  January  8,  1894.  On  January  9  there 
"were  existent  thirteen  hold  over  senators,  and 
eight  senators-elect.  Nine  of  the  hold- over 
senators  met  in  the  senate  chamber  and  elected 
one  of  their  number,  Robert  A.drain,  their 
presiding  officer,  and  thereafter  claimed  to 
liaTe  elected  him  "president  of  the  senate," 
^pon  the  insistment  that  the  four  other  hold- 
•over  senators  were  actually  or  constructively 
present  at  the  time  of  his  election.  The 
-four,  however,  insisted  upon  certain  assur- 
ances from  the  nine  as  to  their  future  ac- 
-tioD,  and  these  being  refused,  they  withdrew 
and  associated  themselves  with  seven  of  the 
^senators  elect,  and  these  eleven  organized 
themselves  into  a  second  body,  which  they 
insist  is  the  true  senate  of  New  Jersey,  be- 
•cause,  as  they  contend,  the  quorum  of  the 
-senate  provided  for  by  the  constitution  was 
present  at  this  organization.  This  body 
•elected  Maurice  A.  Rogers  as  "  president  of 
the  senate."  The  thirteen  hold-over  senators 
constituting  the  two  classes  of  the  senate 
whose  terms  of  office  had  not  expired,  did  not 
'voluntarily  act  together  as  one  body,  but 
divided  themselves  as  I  have  stated.  Under 
the  constitution,  the  senate  elects  its  own 
president.  If  either  of  the  bodies  described 
was  the  tme  senate  of  New  Jersey  at  the  time 
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it  acted,  then  the  person  chosen  by  that  bodj 
is  president  of  the  senate. 

The  questions  in  this  case  are:  First, 
whether  the  court  has  Jurisdiction  to  try  the 
issues  raised  by  tlie  record ;  second,  jurisdic- 
tion being  found.  Is  either  of  the  respondents 
president  of  the  senate  of  New  Jersey?  It 
IS  clear  that  to  elect  a  president  of  the  sen- 
ate, the  body  exercising  such  power  must  be 
the  senate.  There  can  be  onl  v  one  senate  in 
existence,  and  the  decision  of  the  rights  of 
the  respondent  therefore  depends  upon  the 
answer  to  the  question,  Whs  either  of  these 
bodies  the  senate  of  New  Jersey? 

I  have  reached  tlie  conclusions  for  the  rea- 
sons hereinafter  stated,  that  neither  of  said 
bodies  at  the  time  it  acted  was  the  true  senate 
of  New  Jersey;  that  the  senate  is  a  con- 
tinuous body,  and  at  that  time  consisted  of  the 
thirteen  senators  composing  the  two  classes 
whose  terms  of  office  had  not  then  expire. 

The  jurisdiction  of  the  court  to  try  this 
controversy  is  in  my  judgment  clear.  The 
object  of  the  litigation  is  not  to  interfere 
with  the  functions  of  the  legislative  depart- 
ment of  the  state,  or  either  of  the  houses, 
which,  together,  constitute  that  department ; 
it  is  to  ascertain  whether  either  of  the  two 
bodies  claiming  to  be  the  senate  is  really  the 
senate  of  New  Jersey.  That  such  an  inquiry 
is  a  judicial  one  seems  to  be  established  on 
principle  and  authority.  McCrary,  Elec- 
tions, 896 ;  Prince  v.  Skillin,  71  Me.  867,  86 
Am.  Rep.  825 ;  Re  Ovnn,  50  Kan.  155,  19 
L.  R.  A.  519.  This  jurisdiction  has  also  been 
upheld  where  it  relates  to  the  executive  de- 
partment, and  the  question  was,  Which  of  two 
contestants  was  lieutenant  governor  of  a  state? 
Atiy-  Oen.  v.  BarsUno,  4  Wis.  567.  The  rea- 
sons for  upholding  the  jurisdiction  of  this 
court,  stated  in  the  opinion  of  the  learned 
chief  justice,  are  conclusive.  It  is  true  that 
our  constitution  declared  that  **  the  legislative 
power  shall  be  vested  in  a  senate  and  general 
assembly,"  but  when  two  bodies  each  claim 
to  be  the  senate,  a  judicial  question  is  pre- 
sen  ted. 

This  court  in  f:t%te  v.  Ymtng,  82  N.  J.  L. 
29,  82,  says  that ''a  legislative  bill,  which 
wanted  the  approval  of  either  the  assembly 
or  the  senate,  or  that  of  the  governor,  would 
be  so  plainly  defective  on  constitutional 
grounds  that  this  court  would  not  hesitate  in 
the  exercise  of  its  clearly  legitimate  power 
in  declaring  it  absolutely  void. "  In  the  same 
case  it  treats  the  certificate  signed  by  the 

E resident  of  the  senate  and  the  speaker  of  the 
ouse  as  **  conclusive  evidence"  of  the  passage 
of  a  bill  through  the  two  houses.  The  court 
may,  therefor,  inquire  into  the  question  of 
title  when  two  persons  claim  to  be  president 
of  the  senate,  and  to  do  so  in  this  case,  it  is 
necessary  to  decide  which  body,  if  either,  is 
the  constitutional  senate. 

This  court  having  jurisdiction,  the  duty 
is  imposed  upon  it,  of  deciding  which  of  the 
claimants,  if  either,  has  shown  title  to  the 
office.  The  question  of  title  involves  the 
inquiry,  whether  our  senate  expires  annually 
in  the  same  sense  that  the  assembly  does,  or 
is  like  the  senate  of  the  United  States,  a  con- 
tinuous, ''ever  living  body."    There  is  no 


dao 


NbW  JfiR&ET   SUPR£UE  CoURT. 


Hab., 


such  body  as  a  '^  new  senate"  known  to  the 
Constitution  of  the  United  States.  There  is 
biennially  a  new  house  of  representatives,  be- 
cause the  entire  membership  of  that  body 
expires  at  the  end  of  every  second  year,  but 
not  so  the  senate.  The  constitution  replen- 
ishes that  body  every  two  years  by  the  election 
of  a  class  of  senators,  and  thereby  gives  con- 
tinuity to  that  body.  The  debates  in  the 
Constitutional  Convention  of  1787,  and  those 
in  the  senate,  and  the  procedure  of  that  body, 
show  that  the  senate  of  the  United  States  is 
continuous,  and  in  the  case  of  Robertson  v. 
Smithy  109  Ind.  79,  the  supreme  court  of 
Indiana,  while  holding  that  the  senate  of 
Indiana  is  not  a  continuous  body,  states  the 
reason  why  it  is  not  such,  and  recognizes  the 
feature  which  establishes  the  continuity  of 
the  United  States  senate.  Jvdge  Niblack  in 
del  i  vering  the  opinion  of  the  court  says :  ^  I 
feel  quite  assured  that  the  senate  of  this  state 
is  not,  like  the  senate  of  the  United  States, 
a  coDtinuous  body.  In  the  senate  of  the 
United  States  a  majority  constitutes  a  quo- 
rum, and  as  there  is  always  more  than  a 
quorum  of  qualified  senators  holding  seats 
in  that  body,  its  organic  existence  is  neces- 
sarily continuous.  But  in  the  senate  of  this 
state  two  thirds  of  its  members  are  necessary 
to  make  a  quorum.  As  one  half  of  its  mem- 
bers go  out  of  office  at  the  end  of  each  legis- 
lative term  of  two  years,  that  is  to  say,  on 
the  day  after  each  general  and  biennial  elec- 
tion it  becomes  at  the  end  of  each  such  legis- 
lative term,  a  disorganized  body." 

The  reasons  given  by  this  learned  judge, 
for  stating  that  the  United  States  senate  is 
necessarily  continuous,  applv  equally  to  both 
the  United  States  senate  an(f  to  the  senate  of 
New  Jersey.  A  majority  constitutes  a  quorum 
in  both  bodies,  and  in  both  there  is  always 
more  than  a  quorum  of  qualified  senators 
holding  seats  in  the  body.  If  it  is  necessarily 
continuous  in  one  case,  it  must,  for  the  same 
reasons,  be  necessarily  continuous  in  the 
other; 

If  the  rule  applicable  to  the  United  States 
senate  is  to  be  applied  to  the  senate  of  this 
state,  the  thirteen  so-called  hold-over  sen- 
ators were  the  senate'of  New  Jersey  on  Jan- 
uary 9,  and  as  such  had  the  exclusive  and 
absolute  power  to  determine  "the  elections, 
returns,  and  qualifications  of  its  own  mem- 
bers." Such  has  ever  been  the  practice  and 
usage  in  the  senate  of  the  United  States. 
Every  senator- elect  must  there  present  his 
credentials  to  the  senate  composed  of  the 
hold-over  senators,  and  must  be  inducted  into 
ofilce  with  the  assent  of  that  senate,  so  com- 
posed. Upon  the  question  of  the  admission 
of  a  senator  into  the  senate  of  the  United 
States,  no  senator- elect  has  ever  been  treated 
as  a  member  of  that  body.  In  every  instance 
induction  has  been  by  the  action  of  a  majority 
of  a  quorum  of  the  senate  composed  of  sen- 
ators theretofore  inducted  into  office.  This 
practice  is  necessarily  based  upon  the  assump- 
tion that  the  senate  is  always  in  existence, 
always  composed  of  inducted  senators,  and 
that  it  has  existed,  as  an  ** ever-living  sen- 
ate, "  from  the  time  of  its  organization  to  the 
present  hour. 

I  feel  the  more  confidence  in  stating  this 
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view  thus  broadly,  because  in  the  opinion  of 
the  court  in  this  case,  read  by  the  learned 
chief  justice,  it  is  stated  as  an  incontrovertible 
proposition  that  the  United  States  senate  **  is 
an  ever-living  body." 

It  is  insisted,  however,  that  although  it  is 
true  that  the  senate  of  the  United  States  is  a 
continuous  body,  ^et  the  New  Jersey  senate 
is  different  from  its  great  prototype.  This- 
contention  is  founded  upon  alleged  differ- 
ences between  the  Constitution  of  the  United 
States,  and  the  constitution  of  the  state  of 
New  Jersey,  and  an  alleged  difference  of 
practice  prevailing  in  this  state. 

An  examination  of  the  two  instruments, 
and  the  practice  thereunder,  will  not  support 
this  contention.  The  language  of  our  con- 
stitution is  substantially  faentical  with  that 
part  of  the  Constitution  of  the  United  States, 
whoMO  provisions  have  been  held  to  create  » 
continuous  senate.  Let  us  compare  the  two- 
instruments. 

The  Constitution  of  the  United  States  pro- 
vides: **  Article  1,  sections.  1.  The  Senate 
of  the  United  States  shall  be  composed  of 
two  senators  from  each  state,  chosen  by  the 
legislature  thereof  for  six  years;  and  each 
Senator  shall  have  one  vote. 

"3.  Immediately  after  they  shall  be  as- 
sembled in  consequence  of  the  first  election, 
they  shall  be  divided  as  equally  as  may  be 
into  three  classes.  The  seats  of  the  senators 
of  the  first  class  shall  be  vacated  at  the  ex- 
piration of  the  second  year,  of  the  second 
class  at  the  expiration  of  the  fourth  year,  and 
of  the  third  class  at  the  expiration  of  the 
sixth  year,  so  that  one  third  may  be  chosen 
every  second  year ;  and  if  vacancies  happen, 
by  resignation  or  otherwise,  during  the  re- 
cess of  the  letrislature  of  any  state,  the 
executive  thereof  may  make  temporary  ap- 
pointments until  the  next  meeting  of  the  leg- 
islature, which  shall  then  fill  such  vacancies. 

"Section  6.  1.  Each  house  shall  be  the 
judge  of  the  elections,  returns,  and  qualifi- 
cations of  its  members,  and  a  majority  of 
each  shall  constitute  a  quorum  to  do  busi- 
ness ;  but  a  smaller  number  may  adjourn  from 
day  to  day,  and  may  be  authorized  to  compel 
the  attendance  of  absent  members,  in  such 
manner  and  under  such  penalties  as  each 
house  may  provide. 

"  2.  Each  house  may  determine  the  rules  of 
its  proceedings,  punish  its  members  for  dis- 
orderly behavior,  and,  with  the  concurrence 
of  two  thirds,  expel  a  member. 

"4.  Neither  house,  during  the  session  of 
congress,  shall,  without  the  consent  of  the 
other,  adjourn  for  more  than  three  daprs,  nor 
to  any  other  place  than  that  in  which  the 
two  houses  shall  be  sitting." 

The  Constitution  of  New  Jersey  provides : 

"Article  4,  section  2.  1.  The  senate  shall 
be  composed  of  one  senator  from  each  county 
in  the  state,  elected  bv  the  legal  voters  of 
the  counties  respectively  for  three  years. 

"2.  As  soon  as  the  senate  shall  meet  after 
the  first  election  to  be  held  in  pursuance  of 
this  constitution,  they  shall  be  divided  as> 
equally  as  may  be  into  three  classes.  The 
seats  of  the  senators  of  the  first  class  shall  be 
vacated  at  the  expiration  of  the  first  year,  of 
the  second  class  at  the  expiration  of  the  sec- 
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ond  year,  and  of  tbe  third  class  at  the  ex- 
piration of  the  third  year,  so  that  one  class 
may  be  elected  eveij  year ;  and  if  vacancies 
happen,  by  resignation  or  otherwise,  the  per- 
sons elected  to  supply  such  vacancies  shall 
be  elected  for  the  unexpired  terms  only. 

**  Section  4.  Each  house  shall  be  the  jud^e 
-of  the  elections,  returns,  and  qualifications  of 
its  own  members,  and  a  majority  of  each 
fihall  constitute  a  quorum  to  do  business,  but 
a  smaller  number  may  adjourn  from  day  to 
day  and  may  be  authorized  to  compel  the  at- 
tendance of  absent  members,  in  such  manner 
^md  under  such  penalties  as  each  house  may 
provide. 

"8.  Each  house  shall  choose  its  own  of- 
ficers, determine  the  rules  of  its  proceedings, 
punish  its  members  for  disorderly  behavior, 
and  with  the  concurrence  of  two  thirds  may 
«zpel  a  member. 

**5,  Neither  house,  during  the  session  of 
the  legislature,  shall,  without  the  consent  of 
the  other,  adjourn  for  more  than  three  days 
nor  to  any  other  place  than  that  in  which 
the  two  houses  shall  be  sitting.** 

A  comparison  of  these  provisions  in  the 
two  constitutions  shows  that  they  are  exactly 
parallel,  and  it  is  apparent  that  the  language 
of  the  New  Jersey  Constitution  of  1844  is  a 
copy  of  provisions  in  the  Constitution  of  the 
United  States,  with  only  such  changes  as 
w^ere  rendered  necessary  by  reason  of  the  dif- 
ference in  the  terms  of  office  of  senators  in 
the  two  bodies  and  the  constituencies  they 
represent.  The  only  real  difference  is  that 
our  senators  are  chosen  for  three  years  in- 
stead of  six,  and  represent  counties  instead 
of  states.  But  that  one  constitution  was 
modeled  upon  the  other  seems  to  me  beyond 
question.  The  reasons  given  br  Judge  Nib- 
lack  for  the  continuity  of  the  United  States 
senate  exist  with  reference  to  our  senate 
under  language  similar  to  that  used  in  the 
Oonstitution  of  the  United  States  to  create  a 
•continuous  senate.  Not  only  does  this  clearly 
appear  from  the  language  itself,  but  the 
history  of  the  adoption  of  the  provisions  of 
our  oonstitution,  and  the  arguments  and  de- 
bate in  our  constitutional  convention,  and 
the  procedure  thereunder,  confirm  this  con- 
olusion. 

When  the  convention  met  in  1844,  two  dif- 
ferent views  were  represented  by  the  members 
of  that  body :  One  party  was  in  favor  of 
oontinuing  the  policy  laid  down  in  the  Con- 
stitution of  1776  and  making  the  terms  of 
office  of  the  members  of  both  houses  annual, 
while  the  majority  were  in  favor  of  model- 
ing our  senate  upon  that  of  the  United  States. 
The  convention,  after  a  most  interesting  de- 
bate upon  the  report  of  the  committee  on  this 
point  favored  the  latter  proposition  and  set- 
tled the  question,  by  a  vote  of  thirty  to 
twenty -two. 

The  reasons  influencing  the  majority  were 
clearly  stated  by  Mr.  Yroom  in  his  speech  to 
the  convention,  June  7,  1844 :  The  composi  • 
tion  of  the  senate  beine  under  consideration, 
iie  said  **the  reason, — the  great  object  of  fix- 
ing the  ferms  of  senators  at  three  years,  is 
not  only  because  thev  are  connected  with  the 
•executive,  but  by  this  means  the  senate  will 
be  a  more  permanent  body  than  the  house  of 
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assembly.  ...  If  the  senate  is  elected  an- 
nually, vou  will  have  a  changing  legislature 
as  we  always  have  had.*^  On  motion  made 
to  amend  the  term  of  senators  from  three 
vears  to  two  Mr.  Ogdcn,  although  advocat- 
ing it,  said:  **The  reasons  given  in  favor 
of  permanency  of  the  senate  are  strong. " 

That  the  statesmen  in  the  convention  of 
1844  meant  to  make  the  state  senate  an  ever- 
living  body  when  they  used  in  our  constitu- 
tion the  language  of  the  Federal  Constitution 
that  made  the  United  States  senate  continuous 
cannot  be  more  forcibly  presented  than  by 
quoting  the  language  of  the  learned  judge 
who  wrote  the  opinion  in  State  v.  Kwil,  51 
N.  J.  L.  199.  He  savs :  **  That  in  a  conven- 
tion in  which  these  distinguished  men  exer- 
cised a  controlling  influence  a  clause  should 
have  been  incorporated  in  our  state  constitu- 
tion, with  the  intention  that  it  should  re- 
ceive an  interpretation  different  from  that 
which  we  may  reasonably  assume  they  knew 
had  been  applied  to  it  in  the  unvaryine;  prac- 
tice of  the  federal  government  for  nearly  half 
a  century  is  scarcwy  conceivable." 

After  the  Constitutional  Convention  .of  1844 
had  thus  for  the  purpose  expressed,  incor- 
porated in  our  fundamental  law  the  provisions 
of  the  Constitution  of  Uie  United  States  which 
makes  the  United  States  senate  "  an  ever  living 
body,  **  we  find  that  the  state  senate  at  its  first 
session,  in  1845,  proceeded  to  follow  the  exnct 
mode  of  procedure,  under  the  Constitution 
of  1844,  that  the  United  States  senate  at  its 
flrst  session  adopted  under  similar  provisions 
in  the  United  States  Constitution. 

The  action  of  the  senate  at  its  first  session 
under  the  Constitution  of  1844  was  in  strict 
conformity  with  the  action  taken  by  the  sen- 
ate of  the  United  States  when  it  first  met  in 
1789.  In  both  bodies  a  special  committee  was 
appointed  and  reported  a  mode  of  classifying 
the  senators,  which  divided  them  into  three 
classes,  and  the  term  of  each  class  was  decided 
bv  lot,  and  the  senate  decided  "that  the 
classes  shall  vacate  their  seats  in  the  senate 
according  to  the  order  of  numbers  drawn  for 
them,  beginning  with  number  one. " 

Not  only  was  the  provision  of  our  consti- 
tution in  reference  to  classification  of  senators 
suggested  by  the  provision  of  the  Federal 
Constitution,  but  the  exact  mode  of  dividing 
the  classes  used  by  the  United  States  senate 
was  adopted  by  the  New  Jersey  senate.  (See 
Benton's  Abridgment,  vol.  1,  pp.  14,  15,  and 
Senate  Journal  1846,  p.  169) . 

The  procedure  of  the  first  two  sessions  of 
the  senate  undoubtedly  refiected  the  views  of 
the  framers  of  the  Constitution  of  1844.  Al- 
exander Wurts,  president  of  the  Constitu- 
tional Convention  of  1844,  was  a  member  of 
the  senate  of  1845.  He  was  also  president  pro 
tempore  of  the  senate  of  1846. 

It  is  important  and  instructive  to  note  the 
difference  between  the  steps  taken  to  induct 
into  office  the  senators-elect  in  1845  and  those 
taken  to  induct  the  senators-elect  at  the  next 
legislative  session  in  1846. 

The  senate  journal  of  January  14th,  1845, 
shows  tiiat**  John  C.  Small  wood,  Esq.,  of  the 
county  of  Gloucester,  produced  a  certificate 
of  election  as  a  member  of  the  senate  for  the 
county  of  Gloucester,  which  certificate  was 
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read  and  approved.  Thereupon  he  took  and 
subscribed  the  affirmation  prescribed  by  tiie 
constitution  and  laws  of  New  Jersey  before 
the  Hon.  Alexander  Wurts,  one  of  the  mem- 
bers of  the  senate- elect,  and  took  his  scat  in 
the  senate.  ^  And  thereafter  each  senator  elect 
produced  and  presented  his  own  certificate  of 
election,  and  the  same  was  read  and  the  same 
action  ttiken  thereon,  as  in  the  case  of  Mr. 
Smalhvoud,  and  each  thereafter  took  and  sub- 
scribed the  SHme  affirmation  before  Mr.  Small - 
wood,  and  thereafter  took  his  seat  In  the  sen- 
ate, and  then  the  record  proceeds:  "The 
members  of  the  senate  present  having  all  been 
sworn  or  affirmed,  proceeded  to  the  election 
of  a  president  of  the  senate.  ** 

In  1846,  however,  the  senate  did  not  proceed 
in  this  matter.  It  changed  its  mode  of  pro- 
cedure because  there  was  then  an  existing 
senate  composed  of  two  hold-over  classes. 
(Class  two  and  class  three  drawn  and  named 
by  the  senate  in  1845).  In  1846  the  record 
shows  that  Senator  Wurts,  being  then  ahold- 
over  senator,  was  appointed  president  pro 
tern.,  and  the  journal  of  January  18,  1846, 
states:  " The  president 777*0  tempore  having 
taken  the  chair,  Mr.  Hulme  presented  the 
credentials  of  the  Hon.  Stephen  R.  Grover, 
elected  a  senator  from  the  county  of  Essex, 
which  were  read  and  approved ;  aqd  the  oath 
prescribed  by  law  having  been  administered 
to  Mr.  Grover  he  took  his  seat  in  the  senate." 

The  same  procedure  was  had  with  reference 
to  all  the  other  senators- elect  who  had  been 
chosen  by  the  counties  to  succeed  the  senators 
in  class  one,  whose  term  of  office  had  expired 
at  the  close  of  the  legislative  year  of  1845. 
These  credentials,  according  to  the  journal, 
were  in  every  instance  presented,  read,  and 
approved  and  the  oath  of  office  administered 
to  the  senators-elect,  before  they  took  their 
seats  in  the  senate.  It  will  be  noted  that  at 
the  first  session  of  the  senate,  each  senator- 
elect  presented  the  certificate  of  his  own  elec- 
tion ;  the  next  year  the  credentials  of  each 
senator- elect  were  presented  by  a  senator  of 
one  of  the  hold-over  classes.  The  credentials 
thus  presented  were  "read  and  approved.** 
Can  there  be  any  doubt  of  the  significance  of 
this  procedure?  To  whom  were  the  creden- 
tials  presented  if  not  to  the  senate?  Anu  if 
there  was  no  difference  between  the  first  and 
second  session,  if  each  was  a  "new  senate," 
why  was  it  considered  necessary  after  the  sen- 
ate was  organized  in  1845  that  an  inducted 
senator  should  in  every  instance  present  the 
credentials  of  a  senator- elect.  The  procedure 
shows  that  Senator  Wurts  and  his  hold-over 
associates  (composed  of  the  second  and  third 
classes  of  the  senate  of  1845)  entertained  the 
belief  that  they  were  the  senate,  and  that 
the  bearers  of  credentials,  the  senators-elect, 
could  not  participate  in  the  proceedings  of  the 
senate,  even  to  the  extent  of  presenting  cre- 
dentials, until  they  have  been  admitted  to 
membership  by  the  affirmative  action  of  an 
existing  and  continuing  senate.  If  there  was 
not  a  senate  in  existence,  to  whom  did  Mr. 
Hulme  present  the  credentials  of  Mr.  Grover, 
OS  stated  in  the  journal. 

The  organization  of  the  senate  in  1845  was 
necessarily  done  in  the  manner  stated  by  the 
journal.     It  was  necessary,  because  there  was 
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no  senate  then  in  existence,   which  could 
judge  of  the  credeiittals  of  senators  elect 
The  New  Jersey  senate  in  this  respect  fol- 
lowed the  procedure  of  the  organization  of 
the  senate  of  the  United  States.     Each  took 
the  same  action  l)ecause  of  the  necessity  of 
or^^anizing  at  the  bet; inning  of  their  existence 
by  the  consent  of  those  claiming  to  be  sen- 
ators.    The  procedure  of   induction  into  the 
state  senate  thus  instituted  in  1846  has  never 
been  changed.     No  senator,  with  but  a  single 
exception,  has  ever  been  admitted  to  mem- 
bership, except  by  the  presentation  of  his. 
credentials  by  an  inducted  member  and  by  the 
approval  of  those  credentials  by  a  vote  01  the 
senate,  presided  over  by  a  president  pro  tem- 
pore or  permanent.     The  single  exception  i» 
found  in  the  journal  of  July  12,  1875,  which 
states  that  "Mr.  Taylor  moved  that  in  con- 
sequence of  the  Hon.  J.  Howard  Willettsnot 
having  his  credentials  present  as  senator-elect 
from  the  county  of   Cumberland  he  be  per- 
mitted to  take  the  oath  of  office  and  to  file  hin- 
credentials  with  the  secretary  at  his  earliest 
convenience,  **  which  was  agreed  to.   The  oaUk 
prescribed  by  law  having  been  duly  admin- 
istered to  Mr.  Willetts  by  the  president  pfv* 
tempore  he  took  his  seat  in  the  senate. 

This  exception  shows  that  the  senate  com- 
posed of  the  hold-over  senators  (which  ac- 
cording to  the  journal  on  that  day  were  four- 
teen in  number),  exercised  the  power  of 
admitting  a  senator  without  the  presentation 
of  his  credentials.  The^  determined  his  elec- 
tion, returns,  and  qualifications  without  the 
presence  of  any  certificate  of  the  result  of  the- 
election. 

Continuing  the  history  of  the  senate  froia 
1847  to  1893,  inclusive,  the  unbroken  custom 
has  been   for  the  president  of  the  senate, 
permanent  or  pro  tempore,  to  administer  the 
oath  to  those  admitted  to   the  body  and  the- 
record  of  each  of  these  years  shows  that  these^ 
oaths  were   administered   in  open  session, 
whether  there  was  or  was  not  a  contest  as  to- 
a  seat.     An  examination  of  the  cases,  where 
the  right  of  the  member- elect  to  take  a  seat 
in  the  senate  has  been  impeached,  shows  that 
no  senator- elect  has  ever  been  permitted  ta 
take  his  seat  in  the  senate  as  a  matter  of 
right,  upon  the  mere  presentation  of  his  cre- 
dentials.    In  every  instance  the  senate  has- 
acted  as  an  organized,  existinc;  senate,    and 
the  senate  when  thus  acting  has,   in  every 
instance,  been  composed  exclusively  of  in- 
ducted senators,  acting  as  an  organized  body. 
No  senator- elect,  since  1845,   has  ever  been* 
inducted  into  office  as  a  senator  except  by^ 
permission  or  affirmative  action  of  the  senate. 

The  cases  of  contest  shown  in  the  record 
are  as  follows:    John  Toirey,  Jr.,  senator- 
elect  from  Ocean  county  (S.  J.  Jan.  12,  1869)  ;. 
John    Hopper,    senator- elect   from    Passaia 
county    (8.   J.  Jan.  13,    1874)  ;  Edward  P. 
McDonald,  senator  elect  from  Hudson  county^ 
(S.  J.  Jan.  14,  1890)  ;  Wm.  J.  Keys,    sen- 
ator-elect from  Somerset  county  (8.  J.  Jan. 
13,  1891)  ;  Robert  8.  Hudspeth,  senator- elect, 
from  Hudson  county  (8.  J.  Jan.  12,  1892). 
In  each  of  these  years  the  journal  shows  that, 
the  roll  of  senators  was  called  by  the  secre- 
tary chosen  at  the  preceding  session  of  th^ 
senate,  and  that  only  the  names  of  the  hold- 
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ever  senfttors  were  called  as  membeiv  of  the 
then  existing  senate.  In  every  instance  a 
president  pro  tempore  was  chosen  by  the  hold- 
over senators,  acting  as  the  sennte,  and  was 
in  the  chair  as  presiding  officer  of  that  body, 
before  any  credentials  of  senators  elect  were 
presented  to  the  senate.  These  credentials 
were  always  presented  by  a  hold-over  senator, 
and  the  returns  and  protests  were  read  and 
referred  to  a  committee,  or  otherwise  dis- 
posed of  by  the  senate,  actine  as  a  tribunal 
havine  absolute  power  over  the  subject-mat- 
ter. In  Mr.  Torrey's  case  in  1869,  fourteen 
hold- over  senators  acted  as  the  senate  and  as 
such  elected  a  president  pro  tempore.  The 
credentials  of  this  senator-elect  were  pre- 
sented to  this  senate  by  a  member  thereof, 
one  of  the  hold-over  senators,  and  on  motion 
were  referred  to  the  committee  on  elec- 
tions, with  the  petition  accompanying  them. 
Then,  upon  motion  of  a  hold-over  senator, 
tbe  record  states  that  he  *'waa  allowed"  to 
take  the  oath  prescribed  by  law.  The  oath 
was  administered  to  him  bv  the  president  pro 
tempore  of  the  senate.  After  all  this  action 
of  the  senate,  and  not  before,  the  record 
shows,  that  he  ''took  his  seat  in  the  senate." 
The  only  difference  in  Mr.  Hopper's  case  in 
1874,  was  that  the  protest  against  his  elec- 
tion was  read  and  laid  on  the  table,  this  sen- 
ate being  composed  of  fifteen  hold-over  sen- 
ators, and  his  credentials  were  *'read  and 
approved  by  the  senate,"  and  thereafter  on 
taking  an  oath  in  like  manner  '*he  took  his 
seat  in  the  senate. "  In  the  contests  in  1890, 
1891,  and  1892,  similar  action  was  taken  by 
the  senate,  tlie  protests  in  each  case  being 
read  and  referred  to  the  committee  on  elec- 
tions, the  oath  administered  in  open  senate 
by  its  presiding  officer  and  then,  and  not 
nntil  then,  the  senator-elect  taking  his  scat 
BS  a  senator.  The  existence  of  the  power  to 
thus  receive  protests  and  act  thereon,  to  waive 
the  production  of  credentials  (as  in  1875)  to 
adopt  special  motions  for  admission  without 
adjudication  upon  returns,  to  choose  a  presi- 
dent pro  tempore  by  the  hold-over  senators 
who  presided  and  administered  the  oath  to 
the  incoming  senators,  can  be  supported  only 
upon  the  theory  that  the  senate  is  an  ever- 
living  body,  the  vitality  of  which  is  not  in- 
terrupted by  the  expiration  annually  of  the 
terms  of  a  class  of  senators,  composing  one 
third  of  its  membership. 

At  the  commencement  of  the  legislative 
year  of  1887,  there  were  fourteen  hold-over 
senators,  and  they  alone  acted  as  the  senate ; 
they  repeated Iv  by  motion  and  by  a  majority 
vote  postponed  the  organization  of  the  senate 
from  January  11  to  February  1st,  and  on  this 
last  date  the  hold-over  senators,  still  acting 
as  the  senate,  elected  a  preBident  pro  tempore 
and  proceeded,  as  a  senate,  to  induct  the 
senators-elect  into  office  in  the  same  way  as 
heretofore  stated .  Th i  s  precedent  and  the  rec- 
ord of  votes  taken,  clearly  show  that  it  was 
then  considered  unquestioned,  that  the  hold- 
over senators  constituted  the  senate,  and  that 
senators-elect  had  no  right  to  participate  in 
the  action  of  the  senate,  until  they  were  in- 
ducted into  office  by  the  senate  composed  of 
hold-over  senators  in  the  mode  that  had  been 
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lecogniased  as  proper  for  nearly  half  a  cent- 
ury. 

From  1846,  when  Senator  Wurts  was  chosen 
president  pro  tempore  of  the  senate  to  the 
present  time,  no  one  has  ever  been  admitted 
to  the  senate  until  after  the  election  by  the* 
hold-over  senators  of  a  president  pro  tempore; 
nor  has  the  holder  of  credentials  from  any 
county  ever  been  admitted  to  the  senate  (  ex- 
cept in  the  case  of  Senator  Wllletta,  in  1875, 
hereinbefore  referred  to),  except  upon  the 
presentation  to  that  body  of  his  credentials, 
and  its  acceptance  or  approval  of  the  sama 
No  senator- elect  has  ever  been  admitted  ex- 
cept upon  the  approval  of  his  credentials  or 
the  waiver  thereof  bv  a  senate,  presided  over 
bj  a  president ;  nor  is  there  a  single  instance, 
since  1845,  where  a  senator  has  been  in- 
ducted, except  bv  takinir  the  oath  of  office  la 
open  senate  administered  to  him  by  the  presi- 
dent of  that  body.  The  senate  journals  from 
1849  to  1898.  inclusive,  show  in  every  in- 
stance, that  the  hold-over  senators  only  were 
called  to  order,  as  the  senate,  by  the  secretary 
of  the  preceding  session.  The  Journal  of 
the  sessions  of  1846,  1847,  and  1848  do  not 
show  any  participation,  by  vote  or  action  ia 
the  senate,  of  any  senators- elect,  although  it 
is  stated  by  the  secretary  in  those  years  that 
both  senators  and  senators-elect  appeared  in 
their  seats.  The  journals  of  those  years  do, 
however,  show  that  no  senator- elect  was  ever 
president  or  nominated  any  officer,  or  ever 
made  any  motion,  voted  upon  any  question, 
or  participated  in  any  way  in  the  proceed- 
ings of  the  senate  until  after  his  credentiala 
had  been  presented  by  an  inducted  senator 
and  been  received  and  approved  by  the  sen- 
ate. Only  after  this  was  done  were  these 
senators  elect  sworn  in  by  the  president  of 
the  senate.  After  all  this  action  by  the  sen- 
ate, and  not  before,  do  the  journals  of  these 
years  state  as  to  each  senator- elect,  "he  took 
his  seat  in  the  senate. "  The  Journal  of  1849, 
and  every  journal  since,  expressly  shows  that 
the  senate  called  to  order  consisted  only  of 
the  hold-over  senators.  No  others  are  stated 
to  have  appeared  in  their  seats  or  to  have 
been  called.  This  was  so  in  years  when 
there  were  contests  and  in  years  when  there 
was  no  contest. 

The  question  in  this  case  is  not  what  the 
hold-over  senators  should  do  in  the  perform- 
ance of  their  constitutional  duty,  but  whether 
they  had  the  power  and  authority  to  act  ns  a 
senate  under  the  constitution.  If  they  had 
this  power  this  court  cannot  review  their  ac- 
tion for  any  reason  whatever.  "  The  question 
of  power  alone  can  be  considered  by  thia 
court."  (State  v.  Kvhl,  51  N.  J.  L.  206). 
This  court  has  no  right  to  instruct  the  senate 
as  to  matters  which  involve  its  duty  only, 
and  not  its  power.     (Id.  p.  208) . 

This  history  of  the  senate  of  New  Jersey, 
showing  a  claim  of  continuous  existence  on 
the  part  of  hold- over  senators  for  nearly  fifty 
years,  without  protest,  seems  to  me  to  be  & 
complete  answer  to  the  insistment,  that  the 
contention  that  the  senate  is  an  ever-living 
body  is  a  novel  one. 

The  unbroken  usage  and  construction  of  our 
constitution  for  nearly  fifty  years  by  the  sen* 
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at^itself  should,  under  the  authority  of  State 
Y.  Kuhl,  settle  the  question  of  the  continuity 
of  the  senate  and  the  richt  of  the  hold- oyer 
senators  to  judge  of  the  elections,  returns,  and 
qualtfications  of  senators-elect,  unless  the 
constitution  of  the  state  contains  some  clear 
and  express  provision  which  is  incompatible 
with  this  result.  That  case  cites  with  ap- 
proval the  following  languaire  of  Mr.  Coo  ley 
which  is  espcciallv  applicable  to  the  question 
DOW  before  us :  **"  When  there  has  been  a  prac- 
tical construction  which  has  been  acquiesced 
in  for  a  considerable  period,  considerations 
in  favor  of  adhering  to  this  construction 
present  themselves  to  the  courts  with  a 
plausibility  and  force,  which  it  is  not  easy 
to  resist. " 

It  is  insisted,  however,  that  our  state  con- 
stitution did  not  create  a  continuous  senate, 
because  it  does  not,  in  terms,  provide  for  an 
always-existing  presiding  officer,  as  docs  the 
Constitution  of  the  United  States  when  it 
makes  the  vice-president  the  president  of  the 
senate,  or  as  did  our  first  state  constitution, 
which  made  the  governor,  the  "  constant  pres- 
ident**  of  the  legislati  ve  council .  It  is  argued 
that  the  permanency  of  the  presiding  omcer 
creates  the  permanency  of  the  body  itself,  as 
under  such  a  provision  there  is  no  necessity 
for  periodical  re- organization.  It  is  also 
argued  that  the  provision  of  our  constitution 
that  the  senate  shall  be  composed  of  one  sen- 
ator from  each  county  in  the  state  elected  by 
the  legal  voters  from  each  county,  is  ob- 
viously to  provide  that  each  county  shall  be 
represented  at  all  times  by  a  senator,  and 
have  a  voice  in  the  senate,  through  him,  on 
«very  measure  or  question  that  comes  before 
it.  It  is  further  insisted  that  the  continuity 
of  the  state  senate  is  negatived  by  the  con- 
titutional  provision  requiring  the  two  houses 
composing  the  legislature  to  meet  separately 
the  second  Tuesday  in  January,  after  each 
election. 

I  cannot  find  in  these  provisions,  or  in  any 
other  clause  in  the  constitution,  anything 
which  will  annually  disorganize  the  senate 
as  the  house  of  assembly  is  disorganized 
every  year  by  the  expiration  of  the  terms  of 
all  its  members.  How  is  the  existence  of  a 
permanent  officer  necessary  for  a  continuous 
senate?  The  senate  has  express  power  under 
the  constitution  to  choose  its  own  officers,* 
and  whether  it  exists  as  a  senate  expiring 
every  year,  or  as  a  continuous  senate,  that 
power  can  be  exercised  at  any  session.  The 
death  or  resignation  of  the  president  of  the 
senate  would  have  no  influence  upon  the  con- 
tinuity of  that  body.  Whenever  the  senate 
meets  and  has  no  presiding  officer,  it  can 
elect  one  and  oroceed  with  its  business.  Un- 
der the  Constitution  of  1776  all  the  members 
of  the  lejTislative  council  were  elected  an- 
nually for  one  year.  So  careful  were  the 
framers  of  that  instrument  to  provide  for  the 
yearly  disorganization  of  that  body,  that  they 
required  the  members  of  the  council  to  take 
a  constitutional  oath  that  they  would  never 
by  any  act,  word,  or  proceeding,  do  anything 
which  would  change  their  term  of  office  be- 
yond the  annual  elections.  The  same  con- 
stitution provided  that  the  governor  of  the 
state  should  be  chosen  annually  by  the  joint 
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meeting  of  the  legislative  council  and  the 
house  of  assembly,  and  each  governor  when 
thus  chosen,  became  **  the  constant**  presiding 
officer  of  the  council.  The  council  was  not, 
however,  a  continuous  body  because  a  "con- 
stant" presiding  officer  was  provided  for  it, 
and  the  senate  does  not  fail  to  be  a  continu- 
ous body,  because  it  has  no  constant  oresi- 
dent,  while  it  has  the  power  at  all  tinaes  to 
elect  its  own  president.  Its  continuing  ex- 
istence gives  it  the  continuing  power  to  al- 
ways have  a  ^resident,  by  its  own  action  as 
a  senate. 

The  claim  that  the  senate  of  the  United 
States  is  a  continuous  body  does  not  rest 
upon  the  fact  that  the  Federal  Constitution 
provides  an  always- existing  presiding  offi- 
cer. The  provisions  of  that  instrument  upon 
this  point  are  these : 

^'The  vice-president  of  the  United  States 
shall  be  president  of  the  senate,  but  shall 
have  no  vote,  unless  they  be  e<)ually  divided. 

**  The  senate  shall  choose  their  other  officers, 
and  also  a  president  pro  tempore^  in  the  ab- 
sence of  the  vice-president,  or  when  he  shall 
exercise  the  office  of  president  of  the  United 
States." 

It'would  be  difficult  In  these  provisions  to 
find  any  support  for  the  oontinuity  of  the 
United  States  senate.  The  absence  of  a  pre- 
siding  officer  does  not  work  the  dissolution 
of  a  legislative  body.  What  shall  be  done, 
in  the  absence  of  the  vice- president,  is  pro- 
vided for  by  the  Federal  Constitution ;  what 
is  to  be  done  in  the  absence  of  the  president 
of  our  state  senate  is  provided,  in  the  absence 
of  rules  adopted  by  that  body  by  ordinary 
parliamentary  procedure.  Our  senate  has  the 
power  to  elect  its  presiding  officer  and  thus 
provision  is  made,  which  is  equally  effica- 
cious with  that  contained  in  the  Constitution 
of  the  United  States,  to  always  have  a  presi- 
dent of  the  senate.  Would  any  one  contend 
that  if  the  vice-president  of  the  United  States 
and  the  president  pro  tempore  were  both  ab- 
sent or  dead,  or  unable  to  act,  that  the  United 
States  senate  would  cease  to  be  a  continuous 
body.  It  could  and  would  under  such  cir- 
cumstances exercise  the  inherent  power  of 
every  legislative  body  under  universal  par- 
liamentary law,  and  choose  a  presiding  offi- 
cer, and  proceed  with  its  business,  just  the 
same  as  if  nothing  had  happened  to  affect 
its  existence  or  its  powers. 

An  examination  of  the  provisions  of  our 
constitution.  }is  to  what  constitutes  the  senate, 
and  a  consideration  of  similar  provisions  in 
the  Federal  Constitution,  will  also  fail  to 
disclose  any  substantial  difference,  affecting 
the  question  of  the  continuity  of  the  two 
bodies. 

The  Constitution  of  the  United  States  pro- 
vides that  the  senate  shall  be  composed  of 
two  senators  from  each  state,  yet  no  one  has 
ever  contended  that  the  fact  that  certain 
states  were  not  represented  in  the  senate,  de- 
prived that  body  of  its  continued  existence 
or  affected  the  power  of  the  other  senators  to 
act,  so  long  as  a  quorum  remained  to  do  busi- 
ness. This  court  has  also  said  in  Slate  v. 
Egg  Harbor  Oity,  56  N.  J.  L.  247,  that  "  it 
has  never  been  supposed  that  the  death  of  a 
member  of  a  state  legislature  suspended  it* 
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power  to  enact  laws  until  the  vacancy  was 
oiled."  This  is  true  liecause  the  quorum  re- 
mains  to  do  business.  I  have  failed  to  find 
tiny  text-writer,  authority,  or  precedent  to 
uphold  the  proposition,  that  the  expiration  of 
the  torms  of  office  of  less  than  a  Quorum  of 
a  legislative  body  suspends  its  existence,  or 
any  of  the  powers  given  to  it  by  the  consti- 
tution. If  the  United  States  senate  continues 
to  exercise  its  powers  as  such,  when  certain 
:8tate8  are  unrepresented  therein,  It  is  difficult 
to  perceive  how  the  fact  that  all  the  counties 
•of  our  state  are  not  actually  represented  in 
the  state  senate  at  the  commencement  of  the 
legislative  session,  can  deprive  that  body  of 
its  continued  existence,  and  right  to  act  as 
-the  senate,  so  lon^r  as  a  quorum  is  present. 
If  all  of  the  counties  in  the  state  having  sen- 
ators whose  terms  expired  failed  to  elect  sen- 
ators, or  elected  those  whom  the  constitution 
•declared  should  not  be  members  of  the  senate, 
would  any  one  doubt  that  the  hold-over  sen- 
ators would  still  be  a  senate,  if  the  quorum 
provided  for  in  the  constitution  remained. 
if  the^  would  be  the  senate  in  such  a  case, 
it  is  difficult  to  conceive  of  any  case  in  which 
'tbcy  would  not  constitute  a  constitutional 
senate. 

The  case  of  State  v.  Egg  Harbor  City,  55 
N.  J.  L.  245,  would  seem  to  recognize  the 
principle  that  a  legislative  body  is  not  ren- 
'dered  incompetent  to  act  by  reason  of  a  va- 
•cancy  in  its  membership,  by  death,  resig- 
nation or  otherwise,  if  a  quorum  remains. 
That  was  a  case  in  Egg  Harbor  city.  There 
were  at  the  time  of  the  passage  of  an  or- 
dinance, two  vacancies  In  the  common  coun- 
•cil,  caused  by  resignation,  which  the  mayor 
had  power  to  fill.  He  had  not  exercised  this 
power,  and  only  six  of  the  ten  members  of 
the  council  convened  and  voted  for  the  ordi- 
nance. The  charter  required  the  concurrence 
of  a  majority  to  pass  ordinances.  The  court 
4ULJS:  **In  this  instance  six  members  con- 
vened and  voted  for  the  ordinance.  A  quo- 
ram  was,  therefore,  present,  and  a  majority 
-of  the  whole  number  of  members  voted  in 
the  affirmative.  A  legislative  body  thus  con- 
-atituted  is  not  rendered  incompetent  to  act 
bv  the  death  or  resignation  of  one  or  more 
•of  its  members,  so  long  as  there  continues  to 
be  tlie  quorum  required  by  the  statute.  It 
has  never  been  supoosed  that  the  death  of  a 
'member  of  a  state  legislature  suspended  its 
power  to  enact  laws,  until  the  vacancy  was 
filled." 

Accepting  its  decision  as  a  correct  state- 
'ment  of  the'law,  and  applying  the  principle 
upon  which  It  is  based,  to  the  present  case, 
I  am  unable  to  perceive  what  force  there  is 
in  the  insistment,  that  the  senate  must  at  all 
times  be  composed  of  one  member  from  each 
of  the  twenty-one  counties  of  the  state.  '  If 
neither  death  nor  resignation  disorganizes 
the  senate,  so  long  as  a  "*  quorum"  remains 
to  do  business,  It  is  because  its  continued 
•existence  does  not  depend  upon  every  county 
having  at  all  times  a  member  in  the  senate. 
If  this  ''quorum"  is  a  senate  for  any  purpose 
under  the  constitution,  it  is  a  senate  for  all 
purposes  mentioned  therein,  and  its  existence 
IS  not  interrupted  or  affected,  because  there 
4kTe  senators-elect  claiming  seats  in  that  body. 
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The  presence  of  these  persons,  and  their  pres- 
entation of  credentials,  has  no  effect  what- 
ever except  to  call  upon  this  tribunal,  the 
senate,  to  exercise  its  constitutional  power 
as  to  these  claimants,  by  judging  of  their 
elections,  returns,  and  qualifications.  Our 
constitution  and  that  of  the  United  States  are 
practically  alike  so  far  as  their  provisions 
affect  this  question.  The  Constitution  of  the 
United  States  says:  **The  senate  of  the 
United  States  shall  be  composed  of  two  sen- 
ators from  each  state."  Our  constitution 
provides  that  "*  the  senate  shall  be  composed 
of  one  senator  from  each  count v  in  the  state.  * 
The  fact  that  at  times  the  United  States  sen- 
ate has  not  been  thus  composed,  either  by 
reason  of  civil  war,  failure  of  the  state  leg- 
islature to  act,  or  any  other  reason  whatever, 
has  never  affected  its  continuitv,  either  in  the 
estimation  of  the  senate  itself,  or  of  any 
text- writer  or  judicial  authority.  Unless  we 
are  to  adopt  a  different  rule  in  this  state, 
and  to  do  so  without  precedent  or  authority, 
our  senate,  so  long  as  It  has  a  '^  quorum'" 
will  like  the  senate  of  the  United  States  con- 
tinue to  be  an  ever  existing  body  unaffected 
by  the  fact  that  certain  counties  are  tem- 
porarily, for  any  reason,  unrepresented. 

It  is  also  contended  that  the  New  Jersey 
senate  is  not  continuous  because  our  consti- 
tution provides  that  the  ** houses  shall  meet 
separately  on  the  second  Tuesday  in  January 
next  after  the  said  dajr  of  election."  It  is 
argued  that  this  provision  negatives  the  Idea 
of  a  continuous  senate.  So  far  from  this  be- 
ing a  supportable  inference,  this  section  may, 
without  violence  to  its  obvious  intent,  be 
held  to  be  wholly  irrelevant  to  the  question 
before  us.  The  direction  to  meet  on  a  cer- 
tain day  or  days  could  be  as  well  given  to 
a  continuous  body  as  fb  a  novel  one.  Sec- 
tion 4,  art.  1,  of  the  Federal  Constitution 
provides  that  ''the  congress  shall  assemble 
at  least  once  in  every  year,  and  such  meet- 
ing shall  be  on  the  first  Monday  in  Decem- 
ber, unless  they  shall  by  law  appoint  a  dif- 
ferent day." 

The  congress  consists  of  the  senate  and 
house  of  representatives.  In  that  constitu- 
tion each  of  these  bodies  is  designated  as  a 
''house."  The  direction  that  congress  shall 
assemble  annually  has  never  been  construed 
to  affect  the  continuity  of  the  senate  of  the 
United  States,  nor  have  I  found  any  writer 
who  alludes  to  this  direction  for  annual 
meetings  as  in  any  wav  affecting  this  ques- 
tion of  continuity.  The  federal  senate,  and 
the  state  senate  may  be  called  upon  to  meet, 
at  any  time,  by  invitation  of  the  executive. 
For  legislative  purposes  the  houses  constitut- 
ing the  confess,  and  the  houses  constitut- 
ing our  legislature  are  directed  to  meet  at 
certain  times,  but  it  Is  difficult  to  perceive 
why  a  continuous  senate  could  not,  as  well 
as  a  novel  body,  be  the  subject  of  this  con- 
stitutional mandate  to  meet  on  a  certain  day. 
Nor  is  it  perceived  why  the  words  requiring 
"each  house"  to  meet  annually  should  be 
construed  to  disorganize  the  state  senate, 
when  a  like  requirement  in  the  Federal  Con- 
stitution does  not  affect  the  continuity  of  the 
federal  senate.  The  vitality  of  the  body  de- 
pends upon  the  existence  of  a  ''quorum,*^ 
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capable  of  doing  busiDess.  That  quorum 
constitutes  a  senate.  Its  action  is  tne  ex- 
pression of  the  will  of  the  senate,  and  no  au- 
tiiority  can  be  found  which  states  any  other 
conclusion.  All  difficulty  and  confusion  in 
constitutional  construction  is  avoided  by  ap- 
plying the  rule  laid  down  by  Judge  Nib- 
lack — that  the  continuity  of  the  body  depends 
upon  the  fact  that  in  the  senate  a  maiority 
constitutes  a  quorum,  and  as  there  is  always 
more  than  a  quorum  of  qualified  senators 
holding  seats  in  that  body,  its  organic  exist- 
ence is  necessarily  continuous. 

Every  other  element,  power,  or  condition 
of  the  senate  can  be  absent,  except  that  stated 
by  Judge  Niblack,  and  yet  it  will  still  be  a 
continuous  body.  The  senate  of  the  United 
States  remains  a  continuous  body  because 
two  thirds  of  its  members  are  always,  in 
contemplation  of  the  constitution,  in  exist- 
ence. That  body  is  an  ever- existing  senate, 
although  the  vice-president  may  be  acting 
as  president,  and  the  president  pro  tempore 
be  absent  or  dead.  An  examination  will,  I 
am  confident,  fail  to  find  any  provision  in 
the  Federal  Constitution  which  can  be  suc- 
cessfully invoked,  upon  principle,  to  sustain 
the  proposition  that  the  senate  is  an  ever-liv- 
ing, continuous  body,  except  that  one  which 
provides  for  the  division  of  the  senate  into 
uiree  classes,  two  of  which  always  hold  over, 
and  tlie  further  provision,  that  makes  a  ma- 
jority of  the  whole  number  of  possible  sen- 
ators, a  **  quorum"  to  do  business,  and  act  as* 
the  senate  for  all  purposes.  These  provisions 
were,  by  the  Convention  of  1844,  incorporated 
into  our  state  constitution,  and,  unaer  the 
case  of  State  v.  Kuhl,  should  have  the  same 
force  and  effect  as  were  theretofore  given  to 
them,  in  the  construction  of  the  Federal  Con- 
stitution. 

In  the  argument  of  counsel  for  Mr.  Rogers, 
great  stress  has  been  placed  upon  section  85 
of  the  Election  Act,  which  makes  the  certifi- 
cate of  election  prima  facie  evidence  in  the 
organization  of  the  two  houses. 

The  origin  of  this  section  is  found  in  sec- 
tion 94  of  an  Act  "To  Regulate  Elections," 
passed  March  12,  1889  (Laws  1839,  p.  229), 
which  provides  ''that  the  legislative  council 
and  general  assembly  shall  convene  and  hold 
their  sessions  in  the  state  house  at  Trenton, 
and  shall  commence  their  session  on  the 
fourth  Tuesday  of  October  next  after  they 
shall  have  been  elected :  and  in  the  organiza- 
tion of  each  house  the  certified  copies  of  the 
statements  of  determination  made  under  the 
direction  of  the  78th  section  of  this  Act, 
shall  be  deemed  and  taken  to  be  prima  facie 
evidence  of  the  ri^ht  of  the  persons  therein 
mentioned  to  seats  m  the  house  respectively, " 
to  which  they  shall  have  been  elected. 

In  1839  both  houses,  the  legislative  coun- 
cil and  the  general  assembly,  were  yearly 
bodies,  expiring  annually  as  to  their  entire 
membership. 

The  Constitution  of  1776,  then  operative, 
vested  the  government  **in  a  governor,  leg- 
islative council  and  general  assembly.  ** 
Under  it  the  counties  severally,  chose  an- 
nually, at  the  same  election,  one  person  to 
be  a  member  of  the  legislative  council  and 
three  members  of  assembly,  with  the  right 
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of  a  majority  of  the  representatives  in  coun- 
cil and  genera]  assembly  convened,  to  add 
to  or  dinTinish  the  number  or  proportion  or 
the  members  of  the  assembly  for  any  county. 
Under  this  instrument,    the  assembly  and 
council  "when  met,"  were  severally  made 
the  Judges  of  the  qualifications  and  electioix 
of  their  own  members.  The  constitution  waa 
silent  with  reference  to  "returns."    It  ap- 
pears that  the  Act  of  1839  was  passed  in  view 
of  this  omission  in  the  constitution,  and  the 
legislature  had  undoubtedly  a  right,  in  the 
absence  of  constitutional  provision  in  refer- 
ence thereto,  to  declare  that  certified  copies 
of  the  statements  of  determination  of  election, 
made   by  the  board  of   county   canvassera 
should  be  prima  facie  evidence  of  the  result, 
of  the  election. 

When  the  convention  framed  the  Constitu- 
tion of  1844  it  provided  therein,  not  only 
that  the  senate  should  be  the  judge  of  the 
election  and  qualifications  of  its  members,  aa^ 
provided  in  the  Constitution  of  1776,  but  it 
went  further,  and  gave  the  senate  like  power 
as  to  the  "returns."    The  power  as  to  all 
these   matters   affecting  senators-elect   was* 
thereafter  vested  in  the  senate  itself.     The 
Act  of  the  Legislature  of  1846,  passed  after 
the  adoption  of  the  constitution,  and  after 
the  second  meeting  of  the  senate  elected  un- 
der that  instrument,  cannot,  therefore,  affect 
or  in  any  way  abridge  these  powers  of  the 
senate,  gi^^n  to  it  by  the  Constitution  of 
1844.     This  view  is  recognized  as  "  invinci- 
ble" in  the  opinion  of  the  court,  read  by  the- 
chief  justice,   if  the  proposition  is  estab- 
lished, that  ''the  senate  is  ever-living."    If, 
therefore,  it  has  been  demonstrated  that  the 
state  senate,  like  the  federal  senate,  is  a  con- 
tinuous body,  the  Act  of  1846  is  void  in  so» 
far  as  it  purports  to  establish  a  rule  control - 
line  its  action  in  a  matter  committed  to  the 
exclusive  Jurisdiction  of  the  senate  by  the 
constitution. 

The  supreme  court  has  clearly  stated  the- 
1  imitation  of  the  power  of  the  legislature  in 
this  matter,  in  reference  to  the  house  of  as- 
sembly, a^d  the  same  rule  applies  to  the 
senate  under  the  same  constitutional  pro- 
vision. The  court  says:  "The  legislature 
have  the  power  to  determine  the  source  from 
which  the  certificate  of  election  shall  issue, 
but  the  house  of  assembly,  being  by  the  con- 
stitution the  Judge  of  the  election  of  its- 
own  members,  can  go  behind  the  certificate 
whether  issued  by  a  board  of  canvassers,  or 
by  order  of  a  justice  of  the  supreme  court, 
and  finally  decide  who  is  entitled  to  the  seat.*^ 
State  V.  Framhach,  47  N.  J.  L.  85,  88. 

If  it  was  ever  the  intention  of  the  legisla- 
ture to  attempt  to  give  any  force  or  validity 
to  the  certificates  of  the  county  boards  of 
canvassers,  except  to  make  them  evidence, 
in  the  first  instance,  of  the  right  of  the  hold- 
ers thereof  to  claim  as  members- elect,  an 
examination  of  the  record  and  history  of  the 
senate  will  show  that  the  act  has  remained 
a  dead  letter  since  its  passage.  The  record 
shows  that  the  senate  has  never  given  to  the 
certificates  of  election  any  force  or  vitality 
not  entirely  subject  to  the  will  of  the  senate. 
In  the  unbroken  history  of  the  senate,  since- 
the  act  was  passed  in  1846,  no  member  ba»< 
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ever  been  admitted  upon  his  credentials,  as 
a  matter  of  right.  The  senate,  in  every  in- 
stance, according  to  its  record,  has  passed 
upon  these  credentials;  sometimes  it  has 
waived  their  presentation ;  at  other  times  it 
has  admitted  the  senator- elect,  and  referred 
the  credentials  to  the  committee  on  elections 
for  trial  thereafter,  but  always,  the  record 
shows,  without  a  single  exception,  the  senate 
has  aflserted  its  right  to  decide  upon  the  ad- 
mission of  the  members- elect.  l^o  senator- 
elect  has  ever  been  inducted,  except  with  the 
consent  of  the  senate  as  an  existing  body. 
In  every  instance  these  credentials  have  been 
presented  by  a  hold-over  senator,  or,  if  pre- 
sented after  the  first  meeting  in  January,  then 
by  a  member  of  the  senate,  theretofore  in- 
ducted into  office  by  the  action  of  the  senate. 

With  this  unbroken  line  of  precedents,  it 
may  be  stated  with  confidence  that  a  certifi- 
cate of  election  entitles  the  holder  to  no 
right  whatever,  as  against  the  constitutional' 
power  of  the  ever- existing  senate  to  t«ke  such 
action  thereon  as  it  may  decide  to  be  proper. 

The  considerations  stated  having  led  me 
irresistibly  to  the  conclusion  that  the  senate, 
at  the  commencement  of  the  legislative  ses- 
sion of  1894,  was  a  continuous  body,  com- 
posed of  the  two  classes  of  hold-over  mem- 
bers, it  necessarily  follows,  that,  on  the  9th 
of  January,  1894,  the  thirteen  hold-over  sen- 
ators, who  composed  the  two  classes  of  sena- 
tors whose  terms  had  not  expired  at  that  time, 
were  the  senate  of  New  Jersey,  and  as  such 
had  the  exclusive  right  to  decide  upon  the 
qualifications,  elections,  and  returns  of  the 
eight  senators- elect.  If  this  be  established, 
then  the  body  composed  of  seven  senators- 
elect,  and  four  hold-over  senators,  was  not 
at  that  time  the  true  senate  of  New  Jersey, 
authorized  to  determine  the  elections,  returns, 
and  qualifications  of  these  senators- elect,  and 
had  no  power  to  elect  a  president  of  the  sen- 
ate. 

The  question  still  remains.  Was  the  body 
which  elected  Mr.  Adrain,  its  presiding  offi- 
cer, the  senate  of  New  Jersey  ? 

The  constitution  provides  in  reference  to 
the  senate  and  assembly,  that  ''a  majority  of 
each  shall  constitute  a  quorum  to  do  busi- 
ness. "  (Art.  4,  (^  4,  par.  2) .  This  paragraph 
should  be  construed  in  connection  with  arti- 
cle 4,  section  2,  which  provides  that  ''the 
senate  baall  be  composed  of  one  senator  from 
each  county  in  the  state."  These  taken  to- 
gether would  require  in  this  state  eleven 
senators  to  constitute  a  **  quorum"  to  do  busi- 
ness. There  was,  at  that  time,  no  rule  of 
the  senate  in  existence,  enabling  the  nine 
senators  present  to  compel  the  attendance  of 
mbsent  members.  The  rules  adopted  in  1898 
bad  been  expressly  limited  in  their  applica- 
tion to  that  session  of  the  senate,  and  the 
power  to  make  rules  necessarily  carried  with 
It  the  power  to  fix  the  time  during  which 
they  would  be  operative,  subject  always  to 
the  power  of  the  senate  to  create  or  change 
rules  at  any  time,  in  its  discretion. 

Mr.  Adrain  was  not  on  the  ninth  of  Janu- 
ary, 1894,  Drcsident  of  the  senate  by  reason 
of  his  election  as  such  at  the  session  of  1898, 
because  the  senate  in  1898,  in  the  exercise  of 
its  powers  to  choose  its  presiding  officer^  had 

LwR«A. 


limited  his  term  of  office  to  that  session.  It 
is  further  contended  on  his  behalf  that  the 
four  hold -over  senators  ratified  the  proceed- 
ings of  the  nine  by  acquiescence,  and  that 
if  that  contention  cannot  be  sustained  he  is 
nevertheless  the  president  of  the  senate,  be- 
cause nine  senators  were  two  more  than  a 
majority  of  the  thirteen  senators  then  hold- 
ing office,  and  that,  consequently,  their  ac- 
tion was  the  action  of  the  senate. 

To  support  this  contention  the  court  has 
been  referred  by  counsel  to  the  standing  rule 
of  the  United  States  senate,  which  provides 
that  *'a  quorum  shall  consist  of  a  majority 
of  the  senators  duly  chosen  and  sworn.'" 
(Barclay's  Dig.  1868,  p.  283). 

That  this  is  the  present  rule  of  the  United 
States  senate  is  unquestioned,  and  its  appli- 
cation to  legislation  in  that  body  is  such  that 
the  most  important  measures  may  be  enacted 
without  the  assent  of  a  number  equal  to  a 
majority  of  all  the  senators,  to  which  all  tha 
states  are  entitled  under  the  constitution. 
Within  a  few  weeks  a  most  important  meas- 
ure affecting  the  coinage  of  silver  was  passed 
in  the  United  States  senate  by  forty -four  af- 
firmative votes,  there  being  then  two  or  three 
vacancies  existing  in  the  representation  of 
the  forty -four  states. 

The  Constitution  of  the  United  States  pro- 
vides that  ^'a  majority  of  each  (house)  shall 
constitute  a  quorum  to  do  business,"  and 
this  provision  was  copied  into  our  state  con- 
stitution of  1844.  If  the  above  rule,  now  in 
force  in  the  federal  senate,  had  been  in  force 
at  the  time  of  the  adoption  of  our  constitu- 
tion, in  1844,  the  contention  based  thereon 
would  be  controlling.  The  present  rule, 
however,  was  not  in  force  in  1844,  and  conse- 
quently its  definition  of  a  **  quorum"  was  un- 
known to  the  able  statesmen  who  composed 
the  constitutional  convention  of  that  year. 
On  the  contrary,  the  opposite  rule  then  pre- 
vailed. Prior  to  1864  it  was  held  by  the  sen- 
ate of  the  United  States  that  a  **  quorum" 
could  be  formed  only  by  the  presence  of  a 
majority  of  all  the  senators  possible  from  all 
the  states.  June  80,  1862,  Senator  Sherman 
introduced  the  following  resolution :  ** That 
a  majority  of  the  senators  dulv  elected  and 
entitled  to  seats  in  this  body  is  a  constitu- 
tional quorum, "  which  met  with  such  oppo- 
sition tnat  it  was  not  until  the  first  day  of 
Mav,  1864,  that  it  was  finally  adopted  in  the 
following  form :  **  Resolved,  That  a  quorum 
of  the  senate  consists  of  a  majority  of  the 
senators  dulv  chosen."  The  rule  adopted 
was  modified  in  1868  by  adding  the  words 
**and  sworn."  This  rule  changing  the  basis 
of  the  "quorum"  had  its  origin  m  the  fear 
that  the  senate  of  the  United  States,  by  rea- 
son of  secession  and  other  events,  was  in 
danger  of  being  frequently  without  a  quo- 
rum, if  the  rule  requiring  a  majority  of  all 
the  senators'  possible  under  the  constitution 
was  adhered  to.  The  necessity  for  the  adop- 
tion of  Mr.  Sherman*s  resolution  has  passed 
away,  but  the  rule  has  been  continued  in  its 
present  shape  since  1868.  The  interesting 
debate  upon  this  resolution  during  the  two 
years  that  it  was  pending  shows  conclusively 
that  at  the  time  of  the  adoption  of  our  con- 
stitution,  in  1844,  the  unchallenged  practice 
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of  the  United  States  senate  required  the  pres- 
ence of  a  majority  of  all  possible  senators  to 
constitute  a  quorum.  (Cong,  Globe,  1861-2, 
1868-4,  Index  title  Buorum) .  This  being  the 
▼iew  held  in  the  United  States  senate  when 
our  convention  met  in  1844,  it  Is  safe  to  as- 
sume that  when  its  members  adopted  the  lan- 
guage of  the  United  States  Constitution  as  to 
a  "  quorum, "  they  meant  to  use  it  in  the  sense 
then  accepted  bv  the  senate  of  the  United 
States.  I  therefore  assume  that  on  the  9th 
of  last  January  the  presence  and  participation 
of  at  least  eleven  senators  were  necessary  to 
constitute  a  quorum  of  the  senate  of  New 
Jersey.  At  the  usual  hour  for  commencing 
the  annual  session  of  the  legislature  there 
were  but  nine  senators  in  the  chamber,  and 
it  was  not  wiHiin  the  power  of  these  nine  to 
choose  a  president  of  the  senate  or  do  any 
other  business  as  a  senate.  They  had,  how- 
ever, the  rifi[ht  common  to  everybody,  to 
choose  one  of  their  number  to  preside  over 
their  deliberations.  The  constitution  confers 
upon  a  number  less  than  a  quorum  the  rizht 
to  adjourn  from  day  to  day,  and  that  wis 
might  be  done  in  an  orderly  manner  it  was 
proper  that  one  of  such  minority  should  be 
called  upon  to  preside.  The  i>er8on  thus 
chosen  to  provide  form  for  the  doings  of  this 
minority  would  not,  however,  be  the  presi- 
dent of  the  senate,  because  the  senate  was  not 
present  at  his  election.  It  is  further  con- 
tended that  after  Mr.  Adrain  had,  upon  mo- 
tion adopted  by  nine  senators,  taken  the 
chair,  the  four  other  hold-over  senators  ap- 


peared, and  thus  supplied  the  number  nec- 
essary to  constitute  a  quorum.  If  the  four 
had,  as  a  matter  of  fact,  Joined  the  nine 
in  acting  upon  the  resolution  which  is  de- 
pended upon  to  secure  Mr.  Adrain's  title, 
there  would  be  good  ground  for  the  conten- 
tion in  this  case  that  he  was  elected  bv  their 
votes.  The  meeting  of  the  thirteen  hold-over 
members  would  then  have  constituted  the 
senate  of  New  Jersey,  and  they  could  have 
proceeded  to  the  enactment  of  laws  and  have 
done  all  other  acts  that  a  senate  of  twenty- 
one  members  may  do.  Tbe  four,  however, 
insist  that  they  did  not  Join  the  nine ;  that 
they  did  not  act  with  them,  and  that  ther 
were  present  only  for  the  purpose  of  demand- 
ing the  induction  of  certain  senators-elect 
upon  the  presentation  of  their  credentials. 
They  further  insist  that  their  demands  meet- 
ing with  refusal,  they  withdrew  from  the 
company  of  the  nine.  "  The  evidence  in  this 
case  clearly  supports  this  claim,  and  the  mere 
presence  of  the  four  in  the  senate  chamber  in 
the  attitude  of  protestants,  and  distinctly  re- 
fusing to  act  with  the  nine,  except  upon 
certain  conditions,  which  were  denied,  can- 
not be  held  to  have  supplied  the  *^  quorum" 
necessary  to  do  business.  Mr.  Adrain  was, 
therefore,  only  presiding  officer  of  a  body 
consisting  of  nine  senators,  and  was  not 
elected  president  of  the  senate  by  a  "  quorum** 
of  that  body. 

In  view  of  these  conclusions  I  am  of  tbe 
opinion  that  judgment  of  ouster  should  be 
entered  against  both  respondents. 
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1.   An  order  to  vaeate  a  hlg^hway   Is 
not  eobjeet  to  collateral  attack  on  the 

ground  that  the  petition  asked  for  two  disoon- 
nected  objects,  beinff  the  vacation  of  one  road 
and  the  opening  of  aootber,— especially  where  It 
does  not  appear  that  the  new  road  is  in  fact  an 
alteration  of  the  old  one. 

8.   The  discontinuance  of  a  road  to  not  a 
taWng  CIV  dam  aging*  of  the  property  of 

an  abutting  owner  within  the  constitutional  pro- 
vision as  to  compensation  for  property  taken  or 
I  damaired  for  public  use. 

(January  26, 18M.) 

APPEAL  by  plaintiff  from  a  Jadjnnent  of 
the  Superior  Court  for  Sutter  County  in 
favor  of  defendants  in  a  proceeding  to  enjoin 
defendants  from  closing  a  public  highway. 
Affirmed, 


Nora— The  above  decision  is  in  conflict  with  de- 
cisions in  some  of  the  states  as  shown  in  the  note 
to  Selden  v.  Jacksonville  (Fla.)  14  L.B.A.  870,  among 
them  being  the  Michigan  case  of  Pearsall  v.  Baton 
Oounty  Suprs.  reported  In  4  L.  B.  A.  198,  although 
it  is  supported  by  decisions  in  Iowa  and  Fenn- 
STlvania  which  are  given  in  the  said  note, 
88fi.H.A. 


The  facts  are  stated  in  tbe  commissioner's 
opinion. 
Messrs,  K.  C.  Barney  and  W.  T.  Phipps 

for   appellant. 

Messrs,  A.  C.  McLanghlin,  Dist,  Aity., 
W.  H.  Carlin  and  M.  £•  Sanborn,  for 

respondents: 

The  orders  of  the  board  of  supervisors  can- 
not be  collaterally  attacked. 

Waugh  V.  Chav7ieey,  18  Cal.  11;  Fall  ▼. 
Paine,  28  Cal.  802;  Bixler  v.  Sacramento 
County  Suprs.  59  Cal.  698;  Las  Angeles  Oounty 
V.  San  Jose  Land  d  Water  Co,  96  Cal.  98; 
Humboldt  County  v.  Dinsmore,  76  Cal.  601 

The  first  proceeding  before  the  board  was 
simply  the  alteration  of  a  road,  which  is  pro- 
vided for  by  our  statute. 

Pol.  Code  2681,  2682,  2688,  2684  et  seg.; 
Shue  V.  Richmond  Tup.  Eighwxy  Comr.  41 
Mich.  688. 

An  alteration  by  competent  authority  of  an 
existing  road  or  way  is  a  discontinuance  of 
those  portions  of  the  way  which  do  not  come 
within  the  newly  assigned  limits,  and  no  spe- 
cial order  of  discontinuance  is  necessary. 


Foran  exception  recognised  in  all  tbe  states  as 
to  vacation  of  a  remote  portion  of  a  street  for 
which  no  damages  can  be  recovered,  see  the  case 
next  following  as  well  ss  cases  coUeoted  In  the  noU 
above  referred  to. 


See  also  23  L.  R.  A.  392;  24  L.  R.    A.  403:  .38  L.  R.  A.  275. 
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Brook  ▼.  Eorton,  88  Cal.  668;  Hobart  t. 
JHwnouih  County,  100  Mass.  169. 

This  Is  a  suit  for  an  iujuDction,  and  in  cases 
of  supposed  obstructions  to  hit^hways  this  ex- 
traordinaiy  writ  is  not  favored. 

Irwin  ▼.  Dixion,  50  U.  8.  9  How.  10,  18  L. 
ed.  26;  Leach  ▼.  Day,  27  Cal.  648. 

The  board  may  exercise  this  power  by  "an 
ordinary  order;  and  it  is  doubtful  if  even  a 
petition  is  required;  certainly  nothing  more 
than  a  petition  is  necessary. 

Keena  v.  Ptaeer  County  8upr».  89  Cal.  11. 

The  ultimate  decision  of  the  question, 
"Whether  a  given  road  will  subserve  the  public 
need  or  convenience  must  rest  somewhere,  and 
It  is  wisely  left  for  the  legislature  to  determine 
Id  such  manner  as  thev  may  provide. 

Shtrman  v.  Buick,  82  Cal.  241,  91  Am.  Dec. 
677. 

A  public  road  belongs  to  nobody  but  the  state 
and  when  the  government  sees  proper  to 
▼acate  it,  the  consequeutial  loss,  if  there  be 
any,  must  be  borne  by  those  who  suffer  it, 
lust  as  they  would  bear  what  might  result 
from  a  refusal  to  make  it  in  the  first  place. 

Faul  V.  ( arcer,  24  Pa.  207,  64  Am.  Dec. 
649;  8outhwark  R.  Co.  v.  PhiUidelphia,  47  Pa. 
814;  McQe^i  App.  114  Pa.  471;  Gerhard  v. 
▼.  Seekonk  River  Bridge  Comre.  15  R.  L  334; 
Clarke  v.  Providence,  1  L.  R.  A.  726,  16  R. 
I.  887;  East  St.  Louis  v.  aFlynn,  119  111. 
200,  59  Am.  Rep.  795;  Barr  v.  Oslcaloosa,  45 
Io«a,275;£r(ff/yv.  SldnJde,  40  Iowa.  576;  ElU- 
^oorth  V.  Chickasaw  County,  40  Iowa,  571; 
Uraiy  v.  Iowa  Land  Co.  26  Iowa,  887;  Coster  v. 
Albany,  48  N.  Y.  399.  See  also  Fe^tring  v. 
Irwin,  55  N.  Y.  486;  Mills,  Em.  Dom.  ^  817. 

Ad  act  should  not  be  declared  unconstitu- 
tional and  void,  unless  there  Is  a  clear  repug- 
nance between  the  act  and  the  coostitutlon; 
and  where  there  is  a  reasonable  doubt  whether 
the  act  is  repugnant  to  the  constitution,  its 
constitutionality  should  be  affirmed. 

University  of  California  v.  Bernard,  67  Cal. 
612;  Polack  V.  San  P'rancisco  Orphan  Asylum 
Trustees  48  Cal.  490;  San  Francisco  v.  taring 
Valley  Water  Works,  Id.  493;  FeopU  v.  Will- 
iams, 64  Cal.  502 ;  Brook  v.  Uorton,  68  Cal. 
554. 

The  state  has  no  proprietary  interest  in  the 
streets  of  a  city,  dedicated  to  public  use. 

San  Franciseoy.  Spring  Valley  Water  Works, 
48  Cal.  493. 

Then  by  what  F.iecious  sophistry  does  ap- 
pjellant  convince  itself  that  it  has  acquired 
rights  distinct  from  the  public  at  large  and 
which  it  c&D  retain  after  the  public  use  has 
ceused? 

Weyl  y.  Sonoma  Valley  R.  Co.  69  Cal.  202. 

There  can  be  no  private  property  in  a  street 
except  the  fee  of  the  owner,  which  is  held  sub- 
ject to  the  easement  so  long  as  the  public  con- 
tinue to  use  the  street  as  a  highway. 

I'acifle  R.  Co.  v.  Wade,  13  L.  R.  A.  754.  91 
Cal.  449-453. 


I*  C,  filed  the  following  opinion : 
Appellant  brought  this  action  against  the 
Individuals  composing  the  board  of  super- 
visors of  Sutter  county,  two  persons  who 
were  overseers  of  road  districts,  and  others 
who  were  owners  of  lands  through  which  a 
certain  road  ran,  to  enjoin  them  from  closing 

23  L.  R.  A. 


up  or  vacating  said  road.  Appellant  Is  a 
corporation  organized  to  maintain  a  levee 
along  a  portion  of  Feather  river  to  prevent 
overflows,  and  the  part  of  said  road  in  ques- 
tion is  contiguous,  for  the  greater  part  of  its 
distance,  at  least,  to  the  levee ;  and  the  com- 
plaint alleges  that  It  is  the  only  inlet  or  out- 
let to  the  levee  for  the  purpose  of  protecting 
or  repairing  the  same,  and  charges  that  the 
defendants  are  preparing  and  threatening  t(v 
and  will,  unless  restrained  by  the  court,, 
fence,  plow  up,  and  destroy  the  same,  with- 
out anv  legal  right  or  authority  so  to  do,  to 
plaintiff's  great  and  irreparable  damage. 
The  prayer  is  for  a  temporary  restrain! nic 
order  and  a  perpetual  injunction.  The  an- 
swer of  defendants,  in  addition  to  denials, 
alleged  that  on  January  6,  1892,  the  board 
of  supervisors  ordered  the  road  abandoned  and 
discontinued,  such  order  to  take  effect  May 
1,  1892.  Upon  the  trial,  defendants  had  find- 
ings and  juagment  in  their  favor,  from  which 
judgment  the  plaintiff  appeals.  The  facts 
appear  in  a  bill  of  exceptions.  At  the  com- 
mencement of  the  trial,  counsel  for  defend- 
ants suggested  that,  if  the  orders  of  the  board 
of  supervisors  alleged  in  the  answers  were 
valid,  that  would  dispose  of  the  case,  and 
proposed  that  the  first  proofs  be  directed  to 
that  issue,  to  which  counsel  for  plaintiff  as- 
sented. The  proceedings  of  the  board  were 
thereupon  put  in  evidence  by  defendants,  and 
plaintiff  put  in  no  evidence  whatever.  The 
principal  question,  therefore,  is  as  to  the 
validity  of  the  order  vacating  the  road. 

Appellant  attacks  the  validity  of  the  order 
mainly  upon  two  grounds:  (1)  That  the 
petition  upon  which  the  proceedings  were 
based  was  for  laying  out  and  establishing  a 
new  road,  and  vacating  an  old  one,  and  (2) 
that  it  did  not  appear  from  the  proceedings 
that  there  was  any  connection  or  relation  be- 
tween the  two,  as  that  the  construction  of 
the  new  road  rendered  the  old  unnecessary. 
It  requires  neither  discussion  nor  authority  to 
sustain  the  proposition  that  two  wholly  dis- 
connected objects  cannot  properly  be  joined 
in  the  same  proceeding  and  order ;  and  while 
these  proceedings  do  not  expressly,  or  in  di- 
rect language,  show  that  the  new  road  is  but 
an  alteration  of  the  old,  making  a  portion  of 
the  old  road  unnecessary,  the  surveys  and 
descriptions  of  the  new  road  and  the  old, 
which  were  put  in  evidence,  sufficiently  show 
that  fact.  The  portion  of  the  old  road  va- 
cated is  about  two  miles  in  length,  and  the 
points  where  the  new  diverges  from  it  at  one 
end,  and  unites  with  it  at  the  other,  are 
given,  while  the  courses  of  the  surveys  show 
that  the  divergence  is  at  no  place  consider- 
able,— perhaps  not  exceeding  forty  rods. 
The  petition  was  signed  by  the  required 
number  of  qualified  persons;  the  descrip- 
tions of  the  road  sought  to  be  established  and 
the  one  to  be  vacated  were  definite,  and  did 
not  show  that  they  were  disconnected  mat- 
ters which  ought  not,  or  could  not,  be  joined 
in  the  same  proceed i nor;  and  as  to  alf  facts 
tending  to  show  whether  the  power  of  the 
board  ought,  or  ought  not,  to  be  exercised, 
either  by  grunting  or  denying  the  petition  in 
whole  or  in  part,  the  board  exercises  judicial 
functions   {Damrell  y.    San  Joaquin  County 
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8uprs.  40  Cal.  158 ;  Be  Grote  Street,  61  Cal 
453 ;  Wa/agh  ▼.  Ohauncey,  18  Cal.  11)  ;  and 
its  judgments  are  final,  and  cannot  be  at- 
tacked collaterally,  but  may  be  reviewed 
upon  certiorari  where  the  jurisdiction  of  the 
board  has  been  exceeded.  FaU  v.  Paine^  28 
Cal.  808 ;  Murray  v.  Mariposa  County  Suprs. 
2S  Cal.  495 ;  Bamrell  y.  Skin  Joaquin  County 
Supri,  40  Cal.  154;  BixUr  ▼.  Sacramento 
County  Suprt,  59  Cal.  701. 

This  disposes  of  all  the  objections  to  the 
introduction  of  the  records,  except  the  one 
now  to  be  noticed,  and  upon  which  appellant 
principally  relies,  viz.  :  That  the  provisions 
of  the  political  code  which  purport  to  confer 
the  power  upon  the  board  of  supervisors  to 
vacate  public  roads  are  unconstitutional,  be- 
cause they  do  not  authorize  the  board  to  as- 
sess the  damages  caused  thereby  to  abutting 
owners,  nor  in  any  manner  provide  for  com- 
pensation to  them,  and  that  the  rights  of  such 
abutting  owners  are  property  whJch  under 
the  constitution  cannot  be  taken  away  or 
damaged  without  compensation.  We  are  not 
cited  to  any  case  in  this  state  where  tte  ques- 
tion thus  made  has  been  called  to  the  atten- 
tion of  the  court  or  decided.  Appellant  cites 
Elliott,  Roads  &  Streets,  p.  114;  but  this 
citation  has  no  material  bearing  upon  the 
question.  The  author  is  there  discussin/i:  the 
rights  of  abutting  owners  arising  from  the 
dedication  of  streets  by  the  owner  of  the  soil, 
and  improvements  maide  on  the  faith  of  such 
dedication,  as  is  clearly  shown  by  the  cases 
•cited  in  tiie  footnote.  One  of  these  cases 
(Story  V.  yew  York  Elev.  R.  Co,  90  N. 
T.  122,  48  Am.  Rep.  146)  was  where  the 
•city  owned  certain  lands,  and  surveyed  and 
platted  them  into  lots  and  streets,  and  sold 
them,  the  deeds  therefor  containing  a  cove- 
nant on  the  part  of  the  grantor  to  make  the 
streets,  which  "shall  forever  thereafter  con- 
tinue and  be  for  the  free  and  common  passa&re, 
and  as  public  streets  and  ways,  for  the  In- 
habitants and  all  others,"  etc.  ;  and  it  was 
held  that  the  covenantees  could  not  be  de- 
prived of  the  street  without  compensation. 
Another  case  cited  is  Le  Clereq  v.  Oallipolii 
Trustees,  7  Ohio,  pt.  218,  28  Am.  Dec. 
641.  There  the  corporation  owned  the  lands, 
ttnd  platted  them,  and  designated  a  certain 
portion  as  a  public  square,  and  placed  a  value 
on  the  lots  at  which  they  were  sold,  the  value 
of  those  on  the  public  sauare  being  higher 
^because  it  was  forever  inalienable  and  to 
be  kept  open ;"  and  it  was  held  **  that  where 
land  is  dedicated  to  the  use  of  the  inhabitants 
of  a  town,  one  or  more,  especially  one  whose 
property  is  affected  in  value,  may  enforce 
the  execution  of  the  trust."  In  the  first  of 
these  cases  the  right  of  the  abutter  rested 
upon  a  covenant  in  his  deed  from  the  city, 
and  in  the  second  upon  a  trust  created  for 
his  benefit,  which  the  trustee  could  not  dis- 
regard. Here,  however,  there  was  no  dedi- 
cation, nor  any  covenant  on  the  part  of  the 
public,  nor  any  trust  in  the  public  of  the 
land  upon  which  the  road  was  laid  for  the 
use  of  the  appellant  or  of  the  publie.  What- 
ever trust  existed  in  the  state  was  of  an 
easement,  not  for  the  use  or  benefit  of  ap- 
pellant, but  for  the  use  of  the  public,  to 
continue  for  such  time  only  as  the  use  thereof 
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by  the  public  should  be  necessary.  But  it 
does  not  appear  probable  that  the  levee  was 
built  becaiise  the  road  was  there,  or  on  the 
faith  that  it  would  never  be  vacated,  but  be- 
cause the  river  was  there  and  likely  to  over- 
flow ;  and  therefore  appellant  is  not  within 
the  authority  he  cites.  Appellant,  however, 
cites  us  to  the  statement  of  the  same  author 
at  page  662,  where  the  broad  proposition  is 
asserted  that  "the  right  which  an  abutter 
enjoys  as  one  of  the  public,  and  in  common 
with  other  citizens,  is  not  property  in  such 
sense  as  to  entitle  him  to  compensation  on 
the  discontinuance  of  the  road  or  street,  but, 
with  respect  to  the  right  which  he  has  in  the 
highway  as  a  means  of  enjoying  the  free  and 
convenient  use  of  his  abutting  property,  it  is 
radically  different,  for  this  right  is  a  special 
one.  If  this  special  ri  ght  is  of  value,  — and  it 
is  of  value  if  it  increases  the  worth  of  his 
abutting  premises, — then  it  is  property,  no 
matter  whether  it  be  of  great  or  small  value. 
.  .  .  For  this  reason  wo  think  the  discontinu- 
ance or  vacation  of  a  street  in  such  manner  as 
to  prevent  access  to  the  property  of  an  adjoin- 
ing owner  is  a  'taking*  of  property  within  the 
constitutional  inhibition,  and  cannot  be  law- 
ful without  compensation  to  such  owner.* 
The  cases  cited  by  the  author  do  not  sustain 
the  proposition.  Cincinnati  v.  White,  81  U. 
8.  6  Pet.  481,  8  L.  ed.  452,  was  where  lands 
were  dedicated  and  set  apart  "forever"  as  a 
common.  Concord's  Petition,  50  N.  H.  530, 
was  under  a  statute  which  provided:  "On 
petitions  for  discontinuance  of  highwavs  re- 
ferred to  the  county  commissioners,  if  they 
report  for  the  discontinuance,  they  shall  as- 
sess the  damages  occasioned  to  any  person 
thereby."  Indianapolis  v.  Oroas,  7  Ind.  9, 
related  to  an  alley  in  the  city,  and  it  was 
held  that  real  estate  dedicated  for  a. street  or 
alley  could  not  be  reclaimed  by  the  donor 
without  the  consent  of  the  owners  of  the 
property  adjoining  such  street  or  alley.  The 
court,  m  its  opinion,  called  attention  to  the 
distinction  between  the  modes  of  establishing 
streets  in  a  town  and  of  common  roads, — that 
the  former  is  a  dedication  by  the  owner,  and 
the  latter  by  appropriating  private  property 
to  a  public  use  by  the  state  by  the  exercise 
of  the  right  of  eminent  domain.  Haynes  v. 
Thomas,  7  Ind.  88,  was  also  a  case  involving 
the  dedication  of  land  for  a  public  street, 
and  in  no  way  bears  upon  the  question  now 
under  consideration.  The  case  cited  from  50 
Ind.  587  (Buttertoorth  v.  Bartlett)  arose  under 
a  statute  which  provided  that,  upon  the  va- 
cation of  a  highway,  one  through  whose  land 
the  highway  passea,  who  should  be  injured 
by  the  vacation  of  it,  should  be  entitled  to 
damages  for  such  injury.  Two  other  cases 
cited  oy  the  author  related  to  the  right  of  an 
owner,  whose  lot  abutted  on  a  street,  to  dam- 
ages resulting  from  the  use  of  the  street  by 
railroads,  sucu  use  being  an  additional  servi- 
tude. The  only  case  cited  by  the  author  in 
which  the  question  at  bar  was  discussed  is 
PearsaU  v.  Eaion  County  Suprs,,  74  Mich. 
558,  4  L.  R.  A.  198 ;  and  the  opinion  in  that 
case  concludes  as  follows:  ''The  statute  of 
1887,  at  paffe  185,  recognizes  the  right  of 
Mrs.  PearsaTl  to  her  damages  in  this  case, 
and  has  undertaken  to  provide  a  mode  for 


1894. 


Letee  District,  Ko.  9  v.  Farmer. 


891 


obtftinine  them,  but  it  is  not  the  one  author- 
ized bj  the  constitution. "    The  reporter  adds, 
in  a  footnote,  that  the  act  provided  for  a  jury 
of  six  freeholders  instead  of  twelve. 

SehaufeU  v.  Doyle,  86  Cal.  107,  and  Brown 
V.  Seattle,  6  Wash.  85,  18  L.  R.  A.  161,  cited 
by  appellant,  were  each  cases  of  injury  to 
.abutting  property  resulting  from  a  change 
•of  grade  of  an  existing  street  in  a  city, 
whereby  a  change  in  the  surface  of  the  lot 
was  made  necessary  to  its  convenient  use 
•«nd  enjoyment,  as  by  grading  or  filling,  or 
-chan^ine  approaches.  In  these  cases,  as  in 
multitudes  of  others  of  like  character,  much 
is  said  about  the  rights  and  property  of  the 
-abutting  owner  in  the  street;  but  what  is 
said  must  be  read  in  the  light  of  the  facts  of 
-each  particular  case.  No  one  questions  that 
an  abutter  upon  a  country  highway  has  an 
interest  in  the  easement  created  for  public 
use  ;  but  it  does  not  follow  that  such  abutter 
is  entitled  to  damages  upon  the  vacation  of 
4uch  highway,  nor  that  the  vacation  of  it  is 
«  taking  or  damaging  of  private  property  for 
public  use.  The  interest  of  each  abuttin/2: 
^wner  is  the  same.  Though  it  may  be  of 
.greater  use  or  benefit  to  one  than  to  others, 
it  is  a  common  right,  created  in  the  same 
way,  for  the  same  purpose,  of  the  same  dura- 
tion, and  subject  to  be  discontinued  when 
the  interests  of  the  public,  for  whose  benefit 
it  was  created,  requires  it, — that  is,  when  it 
•censes  to  be  necessary  for  public  use.  The 
easement  is  created  for  the  public,  not  for  an 
individual,  though  an  individual  may  have 
A  private  way  even  by  condemnation.  Nor 
•does  the  fact  that  a  way  may  be  necessary  for 
A  single  abutter  affect  the  conclusion  that  it 
ia  no  longer  necessary  as  a  public  road.  If 
it  were  otherwise,  no  public  road  could  be 
vacated  so  lon^  as  it  could  be  shown  that  it 
was  necessary  for  a  single  abutter,  and  thus 
the  public  could  be  required  to  maintain 
what  is  in  fact  a  private  way.  That  an  abut- 
ter may  be  injured  bv  the  aisconti nuance  or 
vacation  of  the  road  is  conceded ;  but  **  there 
is  no  contract  with  surrounding  property 
owners  that  a  public  improvement  shall  al- 
ways exist  as  at  present,  and  no  damages  will 
be  allowed  for  its  discontinuance,  notwith- 
:standing  improvements  have  been  made  on 
the  supposition  that  they  will  remain,  and 
notwithstanding  property  has  been  thereby 
enhanced  in  value."  Mills,  Em.  Dom.  §  817. 
In  Iowa  the  supreme  court  says :  "  We  have 
Jield  that  the  vacation  of  a  highway  does  not 
take  from  an  individual  residing  thereon  his 
property,  either  for  public  or  private  use, 
4ind  that  he  cannot  recover  damages  therefor, 
-although  he  may  suffer  inconvenience  and 
loss  therefrom. "  Barr  ▼.  OskeUoosa,  45  Iowa, 
1375.  The  supreme  court  of  Pennsylvania 
said:  *'But  by  the  vacation  of  Washington 
street  no  private  property  was  taken  or  ap- 
plied to  public  use  f  and  the  court  further 
held  that  the  power  of  the  legislature  was 
not  restrained  m  that  rei^ard  by  the  provision 
in  the  constitution  requiring  municipal  cor- 
porations to  make  compensation  for  private 
property  taken,  injured,  or  destroyed  by  the 
<»ustruction  or  enlargement  of  their  works, 


highways,  or  improvements,  and  which  also 
provided  that  private  property  should  not  be 
taken  or  applied  to  public  use  without  just 
compensation.  McGee's  Appeal,  114  Pa.  471. 
The  supreme  court  of  Illinois  said:  "It  is 
not  true,  in  fact  or  in  law,  that  defendant  has 
either  taken  or  damaged  plaintitF's  property 
for  public  use.  It  has  taken  no  property  for 
public  or  any  other  use.  That  of  which  com- 
plaint is  inade  is  the  vacating  of  certain 
streete.  In  no  sense  can  that  act  be  construed 
as  either  taking  or  damaging  private  property 
for  public  use,  as  those  terms  are  used  in  the 
constitution."  East  St,  Louie  v.  OFlynn,  119 
111.  200,  59  Am.  Rep.  795. 

Whatever  of  apparent  hardship  there  may 
be  in  particular  cases  where  roads  have  been 
createa  by  use  when  the  country  was  new, 
as  in  this  state,  and  for  the  temporary  con- 
venience of  a  sparsely  settled  country,  a 
greater  hardship  would  be  entailed  upon  the 
public  if  those  roads  could  not  now  be  va- 
cated or  changed  to  meet  the  present  changed 
situation  without  compensating  those  whose 
premises  may  abut  thereon  for  the  loss  or 
inconvenience  they  may  sustain,  as,  if  that 
were  the  rule,  none  would  consent  to  the 
change,  and  the  added  burden  would  be  an 
embargo  upon  the  creation  of  new  and  more 
desirable  roads.  The  creation  of  highways 
by  use,  or  under  the  statute,  creates  an  ease- 
ment for  the  benefit  of  the  public  for  such 
time  only  as  the  public  necessities  and  con- 
venience may  require,  and  creates  no  cove- 
nant or  obligation  in  favor  of  an  abutter  that 
it  shall  always  exist;  but,  on  the  contrary, 
the  statutes,  while  providing  for  the  estab- 
lishment and  maintenance  of  highways,  also 
provide  for  vacating  the  same,  and  abutters 
must  be  held  to  have  acquired  and  improved 
their  property  in  view  of  that  fact:  and 
hence  no  one  can  acquire  a  legal  interest  in 
it  other  than  that  which  is  common  to  all, 
and  this  common  interest  the  authority  relied 
upon  by  appellant  concedes  does  not  entitle 
an  abutter  to  damages  upon  the  vacation  of 
the  road.  The  public  use  ceases  upon  such 
vacation,  and  an  injury  to  the  appellant  con- 
sequent upon  such  ending  of  the  use  cannot 
be  held  to  be  a  taking  or  damaging  for  a 
public  use.  The  first  order  of  the  board  of 
supervisors  was  valid,  and  the  second  order, 
passed  to  meet  an  objection  made  by  appel- 
lant, was  unnecessary,  and  did  not  affect  the 
validity  of  the  first.  The  plaintiff  having 
introduced  no  evidence,  the  findings  were 
proper.  If  the  fact  or  extent  or  amount  of 
the  injury  sustained  by  appellant  had  been 
found  by  the  court,  it  would  not  avail  to 
sustain  a  bill  for  an  injunction,  since  it  was 
damnum  absque  injuria. 

The  judgment  appealed  from  should  be 
affirmed. 

We  concur:    Vanelief.  0.;  Searls.  (7. 

Per  Cnriam: 

For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  appealedfram  is  offlrmMi 

Rehearing  denied. 
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Christian  H.  BUHL,  Plff,  in  Err., 

V. 

FORT  STREET  UNION  DEPOT  CO. 

i Mich. ) 

Tbe  ineoBTenienoe  eaiued  to  aji  almt- 
Ung  owner  on  a  street  by  disoontiiiQ- 
iMkg  aAother  portion:  of  the  street*  mak- 
ing travel  to  ana  from  his  premises  less  direct,  is 
damnum  absque  injuria  beins  the  same  in  kind 
that  all  the  pubUo  suffers,  and  cannot  be  regarded 
as  damages  within  the  provision  of  a  statute  pro- 
Tiding  for  the  payment  of  all  damages  conse- 
quent on  the  dosing  of  streets. 

(February  6, 1894.) 

ERROR  to  the  Circuit  Court  for  Wayne  Coun- 
ty to  review  a  Judgment  in  favor  of  defend- 
ant in  an  action  brought  to  recover  compensa- 
tion for  alleged  injuries  to  plaintiff's  piopertv 
by  reason  of  the  closing  of  a  street  by  d^ena- 
ant.    AffiTmed, 

Tbe  facts  sufficiently  appear  in  tbe  opinion. 

Mr,  G.  A.  Kent,  for  plaintiff  in  error: 

It  may  be  admitted,  that  under  our  general 
constitutional  provisions  the  legislature  may 
authorize  municipalities,  or  even  corporations, 
only  quasi  public,  like  railroad  companies,  to 
condemn  private  proj^erty,  without  giving 
compensation  for  land  injured  but  not  taken. 

Cooley,  Const.  Lim.  6th  ed.  p.  666  et  9eq.; 
Pontine  ▼.  Carter,  82  Mich.  164;  Hatch  v. 
Vermont  Cent.  B.  Co.  26  Vt.  49. 

And  it  may  also  be  admitted  that,  as  a  gen- 
eral rule,  where  the  legislature  authorizes  the 
taking  of  property  on  paj^ment  of  compensa- 
tion, and  makes  no  provision  for  the  payment 
of  damages  to  property  not  taken,  the  owners 
of  the  latter  cannot  recover  (or  such  damages. 

Schneider  ▼.  Detroit,  2  L.  R  A.  54,  72 
Mich.  246. 

The  Statute  of  1801  provides  for  the  recov- 
ery of  damages  such  as  plaintiff  has  suffered. 

Under  the  charter  of  1886,  the  power  of  the 
council  to  abolish  or  vacate  streets  is  retained. 

Charter  of  1886,  p.  69. 

But  the  method  in  which  streets  can  be  va- 
cated seems  to  have  been  carelessly  or  inten- 
tionally dropped  from  the  charter.  Perhaps 
this  leaves  the  method  of  such  vacation  to  be 
reirulated  by  tbe  general  law. 

James  v.  Darlington,  71  Wis.  178. 

And  such  vacating  of  a  street  can  only  be 
made  when  it  is  a  public  improvement. 

Detroit  v.  Ft,  Wayne  dt  E.  R,  Co,  90  Mich.646; 
Clinton  v.  Cedar  Rapids  dt  M.  R,  R,  Co,  24  Iowa, 
455;  Ligare  v.  Chicago,  139  111.  46. 

It  is  not  necessary  under  the  Statute  of  1891 
that  the  closing  of  the  street  should  be  a  public 
benefit,  and  the  closing  can  be  made  before 
the  damages  are  paid,  and  the  persons  dam- 
aged are  left  to  the  uncertainties  of  a  suit 
against  the  company,  contrary  to  the  usual 
and  Just  rule. 


Cooley,  Const.  Lim.  6th  ed.  pp.  698.  694. 

The  words  of  the  statute  in  their  commoa 
meaning  cover  plaintiff's  case,  and  if  they  d<y 
not  they  cover  no  case,  and  the  provision  for 
the  recovery  of  damages  is  absolutely  nuga- 
tory. 

if  possible  some  rational  meaning  must  he- 
found  in  every  clause  and  word  in  our  statute, 
and  no  part  can  be  rejected.  It  would  be  aii« 
insult  to  a  co-ordinate  branch  of  the  govern- 
ment for  this  court  to  say  that  the  legislature 
meant  nothing,  when  they  provided  in  the  Act. 
of  1891  for  the  recoTcry  of  damages. 

Dndlich,  Interpretation  of  Statutes,  ^§  27, 
265, 295;  Sedgw.  Stat.  &  Const.  L.  pp.  226,  238; 
Nichols  y,  BaUiday,  27  Wis.  408;  Simmons  ▼. 
California  Poioder  Works,  7  Colo.  285;  Mani^- 
V.  State,  8  Heisk.  815:  Henry  y.  Perry  Ttop, 
Trustees,  48  Ohio  St.  671;  Smith  v.  Jones.  15 
Mich.  281;  Poople  v.  Ingham  County  Suprs.  20* 
Mich.  96;  Peninsular  R.  Co,  v.  Duncan,  23 
Mich.  180;  PotUr  v.  Safford,  60  Mich.  46. 

If  the  statute  were  capable  of  any  interpre- 
tation which  would  not  cover  plaintiff's  case,, 
still,  according  to  the  weight  of  authority  and 
reason,  it  shoSd  be  interpreted  to  cover  it. 

McCarthy  v.  Metropolitan  Board  of  Works, 
L.  R.  7  C.  P.  508,  L.  R.  8  C.  P.  191,  L.  R  r 
H.  L.  248;  Caledonian  B.  Co.  ▼.  Walker,  7  App. 
Cas.  259. 

The  constitutions  of  several  states  provide- 
*'that  property  shall  not  be  taken  or  damaged 
for  public  use  without  Just  compensation." 

In  Rigney  v.  Chicago,  102  111.  64,  this  pro- 
vision was  considered,  and  it  was  held  that, 
the  owner  of  a  lot,  the  rent  of  which  was  re- 
duced by  an  obstruction  220  feet  from  the  lot. 
by  which  access  to  an  important  thoroughfare- 
was  made  difficult,  could  recover  therefor. 

See  also  Lewis,  £m.  Dom.  §  227;  Chicago  ▼. 
Taylor,  125  U.  8.  161.  81  L.   ed.   688;    Lake- 
EHe  &W,B.Co,  v.  Scott,  8  L.  R.  A.  880,  182 
111.  429. 

In  Nebraska,  where  the  constitution  in  the 
taking  of  property  for  public  use  is  like  that 
of  Illinois,  the  Rigney  case  has  been  approved. 

QottschaXk  v.  Chicago,  B,  ds  Q,  B.  Co.  14  Neb. 
550;  Chicago,  K.  A  N,  R.  Co.  v.  Hazels,  2d 
Neb.  364;  Omaha  d  if.  P.  B,  Co.  t.  Janecek, 
80  Neb.  276. 

In  Parker  v.  Boston  db  M.  Bailroad,  ft 
Cusb.  107,  50  Am.  Dec.  709,  under  a  stat- 
ute which  provided  that  every  railroad  cor- 
poration shall  be  liable  to  pay  all  damages 
that  shall  be  occasioned  bv  laying  out  and 
making  and  maintaining  tneir  road,  or  bv 
taking  any  lands  or  materials,  it  was  held, 
'Hhat  a  party  who  sustains  an  actual  and 
real  damage,  capable  of  being  pointed  out, 
described,  and  appreciated,  may  recover." 

See  also  Bradlei/  v.  New  York  d  N,  H.  B. 
Co.  21  Conn.  294;  Mills,  £m.  Dom.  g  194; 
Woodbury  y.  Beverly,  153  Mass.  245. 

The  constitution  of  Missouri  is  like  that  of 
Illinois  with  reference  to  the  taking  of  prop- 
erty for  public  use,  and  the  decisions  there 


NoTB.— The  above  case  is  a  recoernized  exception 
to  those  whiob  hold  an  abutting  owner  entitled  to 
damaires  for  disoontlnuance  of  a  highway  in  front 
of  his  premises.    For  authorities  on  the  subject, 

28LwR.  A. 


see  tbe  note  toSeldeniV.  Jacksonville  (Fla.)U  L. 
R.A.870. 

See,  in  connection  with  this,  the  ease  precedIoff«. 
ante,  88& 


See  also  23  L.  R.  A.  388;  24  L.  R.    A.  403;  26  L.  R.  A.  410. 
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limit  the  daoiflgra  in  accord nnce  with  the  posi- 
tion of  defendant  in  this  case. 

GUucotD  V.  m.  Louis,  107  Mo.  198,  and  cases 
there  cited. 

Perhaps  tbe  Pennsylvania  decisions  favor 
the  same  view. 

J^nsyftania  R,  Cb.  t.  Lippineott,  116  Pa. 
472;  Fennwlvanta  K  Co,  v.  Afarchani,  119 
Pa.  541;  Vooner  v.  Pennsylvania  H,  Co.  143 
Pa.  86.  Bee  also  Coster  y.  Albany,  48  N.  T. 
899. 

Mestn,  James  F.  Joy  and  F.  A*  Baker 
for  appellee. 

MoBt^omery^  f7. ,  delivered  the  opinion 
of  the  court : 

The  common  council  of  the  city  of  Detroit 
Tacated  that  portion  of  Fourth  street  in  said 
city  extending  from  Congress  street  to  Fort 
street.  The  defendant  thereupon  occupied  the 
vacated  portion  of  the  street  for  depot  pur- 
poses, which  of  course  resulted  inclosing  the 
street  to  public  travel .  The  action  was  bad 
under  authority  of  Act  No.  94  of  the  Laws 
of  1891,  amendatory  to  the  ''Union  Depot 
Act."  so  called.  The  amendatory  section  of 
1891  provides  that  **  any  corporation  organized 
nnder  this  act  shall  have  power,  with  the 
consent  of  tlie  common  council  of  any  city, 
or  the  village  board  of  any  village,  in  which 
the  station  and  depot  grounds  of  such  com- 
pany are  located,  to  occupy  and  close  any 
highway,  street,  or  alley  within  the  limits  of 
its  station  and  depot  grounds,  but  such  com- 
pany shall  pav  to  the  parties  entitled  to  tbe 
same,  any  and  all  damages  that  may  accrue 
to  them  in  consequence  of  the  closing  of  any 
such  highway,  street,  or  alley  ;  and  such  dam- 
ages may  be  recovered  in  an  action  on  the  case 
in  any  court  of  competent  jurisdiction. "  The 
plaintiff  is  tbe  owner  of  a  brick  block  fronting 
Fourth  street  and  extending  from  Lamed 
street  to  Congress.  He  brings  this  suit  to 
recover  damages  resulting  to  his  property 
from  the  closing  up  of  Fourth  street  between 
Congress  and  Fort.  The  portion  of  the  street 
beyond  Congress  is  made  less  accessible  from 
plaintiff's  property,  it  being  made  necessary 
to  make  a  aetour  of  Third  street  instead  of 
passing  directly  through  what  was  formerly 
a  part  of  Fourth.  It  cannot  be  doubted  that 
there  has  been  some  resulting  disadvantage 
occasioned  by  the  closing  of  that  portion  of 
the  street.  The  question  presented  is,  Is  the 
resulting  inconvenience  cUimnum  absque  in- 
juria, or  should  the  damages  actually  result- 
ing to  the  propertv  be  held  recoverable?  It 
is  contended,  on  the  one  hand,  that  such  in- 
convenience as  the  plaintiff  suffers  is  of  like 
character  to  that  which  any  member  of  the 
community  submits  to,  differing  only  in  de- 
gree. On  the  other  hand,  it  is  broadly 
claimed  that  under  the  statute  in  question  any 
person  who  is  actually  damaged  by  the  clos- 
ing of  tbe  street  is  entitled  to  recover  his 
damages,  and  the  fact  that  it  is  difficult  to 
draw  the  line  showing  when  depreciation  of 
property  will  end  does  not  militate  against 
the  right,  or  present  any  greater  obstacle  than 
is  often  presented  in  other  classes  of  cases, 
and  that  the  question  can  safely  be  left  to  the 
good  sense  of  the  court  and  the  jury. 

1.  Under  the  right  of  eminent  domain  where 
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there  is  no  other  limitation  of  the  power  than 
such  as  is  contained  in  our  constitution, 
which  provides  that  private  property  shall 
not  be  taken  for  public  use  without  just  com- 
pensation, it  is  conceded  that  it  is  competent 
for  the  legislature  to  provide  for  a  public 
improvement  which  may  work  an  incidental 
damage  to  property  without  providing  com- 
pensation for  property  not  actually  taken. 
See  P&ntiac  v.  Carter,  83  Mich.  164 ;  JJincA- 
man  v.  Detroit,  9  Mich.  108 ;  People  v.  Ingham. 
County  Suprs.  20  Mich.  95.  And  the  distinct 
question  of  whether  the  discontinuance  of  a 
public  street,  or  its  appropriation  to  other 
purposes  than  that  of  a  highway,  constitutes. 
a  taking  of  the  property  of  the  users  generally 
(other  tlian  abutting  owners)  has  been  dis- 
tinctly ruled  in  the  negative  by  many  of  the 
American  courts.  See  McOee*s  App,  114  Pa. 
477 ;  Smith  v.  Boston,  7  Cush.  254 ;  Paul  v. 
Carver,  24  Pa.  207,  64  Am.  Dec.  649 ;  Fearing 
V.  Irwin,  65  N.  Y.  486 ;  Hatch  v.  Vermont 
Cent.  B.  Co,  25  Yt.  49 ;  Dill.  Mun.  Corp.  4th 
ed.  §  666. 

But  it  is  contended  that  the  statute  in  ques- 
tion is  more  nearly  analogous  to  those  con- 
stitutional provisions,  which  exist  in  some  of 
the  states,  that  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  com- 
pensutiou,  ana  it  is  urged  that  where  these 
provisions  exist,  in  some  of  the  states  at  least, 
a  doctrine  has  been  held  which  sustains  the 
plaintiff's  contention  here.  P1aiiitiff*8  coun- 
sel also  relies  upon  decisions  of  the  English 
courts  as  sustaining  his  contention.  The  Eng- 
lish statute  provides  for  compensation  to  the 
owner  of  lands  injuriously  affected,  and  it 
has  been  held  that  this  entitles  one  to  com- 
pensation whose  land  was  permanently  di- 
minished in  value  by  an  authorized  obstruc- 
tion to  a  street,  although  his  lot  was  at  a. 
distance  from  the  obstruction.  McCarthy  v. 
Metropolitan  Board  oj  Works,  L.  R.  7  C.  P. 
508,  L.  R.  87  H.  L.  248 ;  Caledonian  B.  Co. 
V.  Walker,  7  App.  Cas.  299.  Mr.  Sedg- 
wick, in  the  eighth  edition  of  his  work  on. 
Damages  (sec.  1093),  comments  upon  these 
decisions  as  follows :  **The  disposition  made 
by  the  English  courts  of  the  question  of 
redress  for~  interference  with  access  from 
private  property  to  streets  and  highwavs  is 
particularly  deserving  of  attention.  Under 
the  rule  already  stated,  if  the  owner  had  suf- 
fered no  injury  to  his  right  of  ownership  he 
would  have  no  right  of  action  in  respect  of 
his  interest  in  lands,  if  there  had  been  no 
statutory  powers;  consequently  he  cannot 
maintain  a  claim  to  compensation  under  the 
statute.  The  claim,  therefore,  seems  to  be 
limited  and  defined  by  the  right  of  access. 
If  the  access  is  taken  away,  or  rendered  lesa. 
convenient,  and  the  value  of  the  lands  de- 
preciated, even  though  they  do  not  imme- 
diately abut  on  the  public  highway  or  river, 
the  plaintiff  can  recover;  but  if  the  obstruc- 
tion is  only  temporary,  or  an  inconvenience, 
diverting  the  public  and  causing  a  loss  in 
custom  or  trade,  the  damage,  as  it  would  not 
have  given  the  owner  anyright  of  action  if 
there  had  not  been  any  statutory  powers,  ia 
not  recoverable. " 

The  plaintiff  also  cites  cases  in  which  the 
construction  of  a  constitutional  provision  en* 
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titling  the  party  to  tsompeDsation  where  prop- 
-erty  is  taken  or  damaged  is  claimed  to  be 
sufficiently  broad  to  include  the  present  case. 
The  cases  cited  are :  Rigney  v.  Ghicago,  102 
111.  64;  aiicagoy,  Taylor,  125  IT.  S.  161,  81 
L.  ed.  638 ;  Gottsclialk  v.  Chicago,  B.  &  Q, 
B,  Go,  14  Neb.  550,  561;  Chicago,  K,  & 
N,  B.  Co,  V.  Hazels,  26  Neb.  364 ;  Omaha  db 
If.  P.  B.  Go.  V.  Janecek,  30  Neb.  276 ;  Earoey 
▼.  Georgia,  8.  &  F.  B,  Co,  90  Ga.  66;  Omaha 
V.  Kramer,  25  Neb.  489;  Montgomery  v. 
Townsend,  80  Ala.  489 ;  Hot  Springs  B.  Co, 
T.  Williamson,  45  Ark.  429 ;  Moore  v.  Atlanta, 
70  Ga.  611 ;  Longmont  v.  Parker,  14  Colo. 
S86.  In  the  case  of  Longmont  v.  Parker  it 
was  held  that,  under  a  constitution  providing 
compensation  for  lands  taken  or  damaged,  a 
landowner  whose  means  of  ingress  and  egress 
■are  interfered  with  by  the  construction  of  a 
tlitch  on  the  highway  abutting  his  land  is  en- 
titled to  recover  as  damages  depreciation  of 
the  property  because  of  sudi  ditch,— Rich- 
mond, C,  dissenting.  In  Moore  y.  Atlanta 
it  was  held  that,  under  a  similar  constitution, 
-damages  resulting  to  the  abutting  owner  from 
■a  change  in  the  grade  of  a  street  could  be 
recovered.  The  same  thing  was  held  in 
Montgomery  v.  Townsend,  In  Hot  Springs  B, 
Co.  V.  WiUiamson  it  was  held  that  the  owner 
of  premises  abutting  upon  a  street  may  re- 
cover from  a  railroad  company  damages  re- 
aulting  to  his  premises  from  the  construction 
of  a  roadbed  in  its  right  of  way  along  the 
-street  in  such  a  manner  as  to  obstruct  access 
to  the  premises,  though  the  owner  has  no  in- 
terest in  the  fee.  In  the  case  of  Omdfia  ▼. 
Kramer  it  was  held  that  the  construction  of 
«  viaduct  on  a  street  upon  which  the  plain- 
tiff's land  abutted  was  such  damage  as  could 
be  recovered  for,  the  court  stating  that,  un- 
-der  the  constitutional  provision  providing 
that  property  taken  or  damaja^ed  shall  be  paid 
for,  the  words  "  or  damage**  include  all  actual 
damage  resulting  from  the  exercise  of  the 
right  of  eminent  domain  which  diminishes 
the  market  value  of  private  property.  The 
court  repudiates  the  English  rule  and  the  rule 
■adopted  in  Pennsylvania  that,  under  such  a 
provision,  no  damage  can  be  recovered  except 
■such  as  the  plaintiff  could  be  entitled  to  sue 
for  and  recover  at  the  common  law  if  the  act 
had  not  been  authorized  by  statute.  See,  as 
to  the  English  rule,  8  Sedgw.  Damages, 
^  1124;  the  Pennsylvania  rule,  Penn^sylvania 
B.  Co.  V.  Marchant,  119  Pa.  541.  In  Bigneyv, 
Chicago  the  citv  constructed  a  viaduct  or 
bridge  along  Halsted  and  across  Kinsey 
•streets  at  their  intersection,  which  was  twenty 
feet  west  of  plaintiff's  premises,  fronting  on 
Kinsey  street.  The  viaduct  in  question  cut 
off  all  communication  with  Halsted  street  by 
way  of  Kinsey  street,  except  by  means  ol  a 

Sair  of  stairs  at  the  intersection  of  the  streets, 
[alsted  street  is  one  of  the  main  thorough- 
fares of  Chicago,  on  which  is  operated  a  line 
of  horse  railway.  The  evidence  showed  that 
the  value  of  plaintiff's  lot  was  largely  de- 
preciated. The  question  is  considered  at 
great  length,  and  the  majority  of  the  court 
reach  the  conclusion  that  the  plaintiff,  under 
the  facts  stated,  is  entitled  to  recover  com- 
pensation for  the  iniury  to  his  property ;  the 
oonstitution  providing  that  private  property 
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shall  not  be  taken  or  damaged  for  public  use 
without  just  compensation.     Three  members 
of  the  court  dissented  from  this  opinion, — 
Justices   Scott,    Craig,    and    Sheldon.    The 
Supreme  Court  of  the  United  States,  in  Clti- 
cago  V.   Taylor,  followed  the  decision  of  the 
state  court,   and  affirmed   a  recoveiT  by  a 
plaintiff  whose  property  was  damaged  by  the 
construction  of  a  viaduct  on  the  street  abut- 
ting the  plaintiff's  premises.    Limitations 
have   been    placed   upon   the   rule   by  the 
supreme  court  of   Illinois.     In    Chicago  v. 
Union  Bldg,  Asso,,  102  111.  379,  40  Am.  Rep. 
598,  the  plaintiff  sought  to  enjoin  the  clos- 
ing of  a  street  three  and  one  half  blocks  from 
his  premises,  which  act  he  claimed  worked 
a  peculiar  injury  to  him.    The  court  says : 
**  It  has  been  supposed  in  argument  that  our 
constitution,    in    providing   that   ^property 
shall  not  be  damaged  for  public  use  without 
due  compensation,'  necessarily  modifies  the 
doctrine  of  these  cases  [referring  to  Massa- 
chusetts, Pennsylvania,  Iowa,  ana  other  cases 
cited]  to  some  extent.    As  far  as  affects  the 
present  question,  we  are  of  opinion  this  sup- 
position is  not  well  founded. '    See  also   the 
case  of  East  St,  Louis  v.  O'Flynn,  119  111. 
200,  59  Am.  Rep.  795.     The  counsel  for  the 
plaintiff  argues  that  these  cases  were  wrongly 
decided,  as  the  court  attempts  to  determine 
as  a  matter  of  law  in  each  case  whether  dam- 
ages have  resulted.    This  only  illustrates  the 
difficulty  in  drawing  any  precise  line,  if  it 
be  admitted  that  one  other  than  the  abutting 
owner  is  entitled  to  recover  damages  for  the 
obstruction  or  discontinuance  of  a  public 
street.    Indeed,  it  is  not  altogether  clear  that 
the  line  intended  to  be  drawn  by  the  supreme 
court  of  Illinois  is  not  the  one  indicated, 
namely,  between  an  abutting  owner  affected 
by  the  closing  of  a  street  adjacent  to  his 
premises  and  one  whose  property  is  inci- 
dentally affected  by  the  closing  of  a  street  in 
another  block.    In  East  St.  Louis  v.  0*Flynn, 
supra,  it  is  said:    "The  only  question  that 
can  be  considered  in  this  court  is  purely  a 
question  of  law.     It  is.  Can  defendant  as  a 
matter  of  law  be  held  liable  to  the  plaintiff 
for  damages  resulting  from  the  vacation  of 
streets  and  alleys  between  Front  and  Fourth 
streets,  the  vacation  being  in  another  block 
in  the  city  than  that  in  which  plaintiff's 
property  is  situated?''    The  court  then  con- 
sidered the  force  and  effect  both  of  the  con- 
stitutional provision  and  the  statute  of  the 
state  as  bearing  upon  the  subject ;  the  con- 
stitutional provision  beine  that  private  prop- 
erty shall  not  be  taken  or  damaged  for  public 
use  without  just  compensation,  and  the  stat- 
ute providing  that  when  property  is  damaged 
by  the  vacation  or  closing  of  any  street  or 
alley  the  same  shall  be  ascertained  and  paid 
as  provided  by  law.    The  court  says :   "Here 
plaintiff's  lot  is  not  adjacent  to  the  streets  or 
alleys  vacated.    It  is  in  another  block.    The 
access  to  and  egress  from  his  lot  are  not  af- 
fected by  the  vacating  ordinance  passed  by 
the  city.     The  street  in  front  and  the  alley 
in  the  rear  of  his  property  remain  open  as 
before,  affording  the  same  access  to  and  egress 
from  it.    The  inconvenienoe  that  would  bii» 
occasioned  to  plaintiff  In  going  tro^  th) 
street  in  front  of  his  house  to  a  p:  rticula 


1804. 


Buhl  ▼.  Fobt  Street  Union  Depot  Co. 


895 


part  of  the  city,  on  account  of  vacating  and 
closing  up  certain  streets  and  alleys  in  an- 
•other  block,  is  the  'same  kind*  of  danmge 
that  would  be  sustained  by  all  other  persons 
in  the  city  that  might  have  occasion  to  go 
that  way;  and,  although  the  inconvenience 
he  may  suffer  may  be  greater  in  degree  than 
to  any  other  person  that  fact  would  not  give 
him  a  right  of  action."  The  court  held  that 
he  had  no  right  of  action.  In  Chicago  v. 
Union  Bldg,  Asao. ,  it  was  held  that  the  fact 
that  property  owners  upon  a  street  have  been 
specially  assessed  as  benefited  by  the  opening 
•of  a  street  some  blocks  off  and  have  paid 
Assessments  does  not  give  them  any  special 
property  in  said  street,  any  more  than  any  i 
other  taxpayer,  and  gives  them  no  equitable ' 
ground  to  enioin  the  vacation  of  such  part  of 
the  street.  The  same  view  was  taken  in  State 
V.  Blizabeth,  54  N.  J.  L.  463.  It  was  said : 
^It  i3  assumed  by  counsel  for  prosecutrix 
that,  because  the  prosecutrix  was  assessed  for 
a  benefit  resulting  from  the  opening  of  this 
street  peculiar  to  herself,  she  got  a  vested 
right  in  the  continued  existence  of  the  street, 
of  which  i^e  could  not  be  stri[}ped  without 
•compensation.  But  this,  I  think,  is  more 
plausible  than  substantial.  While  the  right 
she  got  may  have  been  of  peculiar  benefit  to 
her  property,  vet  it  was  a  right  which  she 
shared  with  the  public.  The  privilege  of 
using  the  street  was  shared  by  each  member 
of  the  community.  It  may  not  have  been  of 
the  same  value  to  each  member  of  the  com- 
munity, but  the  right  to  use  the  street  was 
in  each  citizen  the  same.  It  was  exclusively 
«  public  right,  put  under  the  control  of  the 
representatives  of  the  public.  It  was  subject 
to  alteration  or  abolition  when,  in  the  judg- 
ment of  those  to  whom  the  public  interests 
were  confided,  those  interests  demanded  such 
action. "  It  was  held  in  that  case  that  a  per- 
son owning  lands  upon  a  part  of  a  street  not 
vacated  is  not  deprived  of  any  vested  rights 
in  property  for  which  he  is  entitled  to  com- 
pensation by  reason  of  such  vacation. 

A  distinction  may  well  be  held  to  exist 
between  the  injury  which  results  to  an  abut- 
ting owner,  or  another  so  situated  that  the 
means  of  ingress  and  egress  to  and  from  bis 
premises  are  cut  off  by  a  discontinuance  of  a 
street,  and  one  owning  land  upon  another 
street  or  on  the  same  street  at  a  distance  from 
the  part  of  the  highway  discontinued.  The 
subject  has  been  considered  by  the  supreme 
•court  of  Massachusetts  many  times.  In  Stan- 
teood  V.  Maiden,  157  Mass.  17,  16  L.  R.  A. 
^91,  damages  were  sought  for  a  discontinu- 
ADce  of  a  part  of  Sumner  street  in  Maiden, 
which  runs  Into  Florence  street  obliquely 
Just  opposite  the  petitioner's  land.  It  was 
said  it  is  possible,  if  not  probable,  that  the 
money  value  of  plaintiff's  property  is  di- 
minished by  diverting  the  stream  of  travel 
which  formerly  flowed  towards  it  over  Sum- 
ner street;  and  it  was  contended,  on  the 
Authority  of  the  English  cases,  and  for  the 
further  reason  that  the  laying  out  of  the  dis- 
<x>ntinued  piece  of  street  would  have  been  a 
benefit  for  which  the  petitioner  might  have 
been  assessed,  that  it  would  follow  logically 
that  a  recovery  should  be  had  for  its  aiscon- 
tinoance.    But  the  supreme  court,  following 
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Smith  V.  Boston,  7  Cush.  254,  denied  the 
right.  In  Smith  v.  Boston  it  appeared  that 
the  plaintiff  owned  several  lots  in  the  city 
on  or  near  Market  street,  and  offered  to  »?rove 
that  tlie  value  of  each  had  been  lessened  and 
that  rent  of  one  or  more  of  them  diminished, 
but  it  appeared  that  no  one  of  the  lots  bounded 
on  that  part  of  the  street  which  had  been  dis- 
continued. C/iiff  Justice  Shaw,  in  convey- 
ing the  opinion  of  the  court,  said  :  "There 
is  obviously  a  difficulty  in  laying  down  a 
general  rule  applicable  to  all  cases.  One 
limit,  however,  must  be  observed,  which  is 
that  the  damage  for  which  a  recompcDse  is 
sought  must  be  the  direct  and  immediate 
consequence  of  the  act  complained  of,  and 
that  remote  and  contingent  daniasres  are  not 
recoverable.  The  inconvenience  ot  t'^e  peti- 
tioner is  experienced  by  him  in  comE/ion  with 
all  the  rest  of  the  members  of  the  community. 
He  may  feel  it  more,  in  consequence  of  the 
proximity  of  his  lots  and  buildings.  Still 
It  is  a  damage  of  like  kind,  and  not  in  its 
nature  peculiar  or  specific.  .  .  .  We  do  not 
mean  to  be  understood  as  laying  down  a 
universal  rule  that  in  no  case  can  a  man  have 
damatres  for  the  discontinuance  of  a  high- 
way unless  his  land  bounds  upon  it,  al- 
though, as  applicable  to  city  streets,  inter- 
secting each  other  at  short  distances,  it  is  an 
equitable  rule.  A  man  may  have  a  farm, 
store,  mill,  or  wharf,  not  bounding  on  a 
street,  but  communicating  with  it  by  a  pri- 
vate way,  so  situated  that  he  has  no  access 
to  his  property  but  by  the  public  way.  If  this 
is  discontinued,  he  must  lose  the  benefit  of 
his  OF  dte  or  open  a  way  at  his  own  expense, 
which  might  be  a  direct  and  tangible  damage 
consequent  upon  the  discontinuance  of  the 
public  way,  and  we  are  not  prepared  to  say 
that  he  would  not  have  a  claim  for  damages 
under  the  statute. "  In  McQee's  App. ,  114  P^. 
477,  the  court  considers  the  effect  of  a  cok 
stitutlonal  provision  which  reads  as  follows : 
** Municipal  and  other  corporations  and  in- 
dividuals, invested  with  the  privilege  of 
taking  private  property  for  public  use,  shall 
make  just  compensation  for  property  taken, 
injured,  or  destroyed  by  the  construction  oi 
enlargement  of  their  works, "  etc.  The  court 
held  that  this  gave  no  right  of  action  to  the 
owner  of  a  lot  whose  property  was  incident- 
ally injured  by  the  vacation  of  a  public 
street.  In  the  case  of  Coster  v.  Albany,  43 
I).  Y.  899,  the  city  was  authorized  by  act 
of  the  legislature  to  cause  the  removal  of  a 
bridge  which  was  a  portion  of  a  street  lead- 
ing to  plaintiff's  lot,  which  act  provides  that 
the  city  should  pay  all  damages  to  property 
caused  by  the  improvement,  and  should  enter 
into  a  contract  and  give  a  bond  to  the  state 
to  do  so.  The  language  of  the  act  was  sub- 
stantially the  same  as  that  under  considera- 
tion here.  The  court  says :  "  *  Damage'  and 
'claim*  are  words  having  a  well-defined 
meaning  in  statutes  and  legal  instruments. 
And  for  so  much  as  they  rightfully  convey, 
for  so  much  is  the  city  bound  'What  is  a 
claim?  It  is,  in  just  judicial  sense,  a  de- 
mand of  some  matter,  as  of  right,  made  by 
one  person  of  another,  to  do  or  forbear  some 
act  or  thing  as  a  matter  of  duty. '  The  plain- 
tiffs may  claim  no  more  of  the  city  than  ths 
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taw  will  give  them  as  a  matter  of  right. 
The  city  need  pay  as  much  as  the  state  should 
pay  as  matter  of  duty."  Considering  the 
question  of  whether  the  plaintiffs  had  such 
a  right  which  had  heen  encroached  upon,  the 
court  says:  ^The  plaintiffs  further  claim 
that  tlie  best  approach  to  their  property  hav- 
ing been  by  the  Hamilton  street  bridge,  and 
that  having  been  entirely  removed  by  the 
agents  of  the  state,  a  damage  has  resulted  to 
their  property  for  which  the  city  is  liable. 
1^0  part  of  the  bridge  was  on  the  propertjr  of 
the  plaintiffs.  They  had  no  interest  or  right 
in  it  as  property.  There  is  left  to  the  plain- 
tiffs an  approach  to  their  property  by  the 
State  street  bridge,  though  less  near,  less 
easy,  less  commodious.    The  damage  to  the 

fdaintiffs*  property  from  this  cause  is  entirely 
ndirect  and  remote.  It  is  not  claimed  to  the 
contrary,  and  we  shall  assume  that  the  state 
had  right,  by  virtue  of  this  act  or  from  other 
source,  to  do  this  work,  and  in  doing  it  to 
remove  this  bridge.  The  bridge,  so  far  as 
the  plaintiffs  were  interested  In  it»  was  but 
a  part  of  a  public  street  or  highway.  Over 
streets  and  highway  the  legislature  has  con- 
trol, and  may,  when  no  private  interests  are 
involved  or  invaded,  close  them  and  alto- 
gether relinquish  their  use  by  the  public. 
And  if  in  the  exercise  of  this  right  a  street 
be  discontinued,  and  the  value  of  lands  abut- 
ting on  other  parts  of  the  street,  and  on 
neighboring  streets,  is  lessened,  it  is  not  such 
an  injury  to  the  owner  as  to  entitle  him  to 
damages. "  In  Olangou)  v.  St,  LouU^  107  Mo. 
204,  the  plaintiff  sought  to  enjoin  the  vaca- 
tion of  Twelfth  street,  one  block  south  of 
property  owned  by  plaintiff,  lying  between 
Thirteenth  and  Fourteenth  streets.  The  sit- 
uation of  the  property  was  not  materially 
different  from  the  property  of  plaintiff  in  the 

Sresent  case.  The  court  says :  **  There  is  no 
oubt  but  a  property  owner  has  an  easement 
in  a  street  upon  which  his  property  abuts 
which  is  special  to  him  and  should  be  pro- 
tected, but  here  the  plaintiffs  own  no  prop- 
erty fronting  or  abutting  on  the  part  of  the 
street  which  was  vacated.  Their  property 
is  surrounded  by  streets  not  touched  or  af- 
fected by  the  vacating  ordinance.  They  will 
be  obliged  to  go  a" little  further  to  reach 
Twelfth  street,  but  that  is  an  Inconvenience 
different  in  degree  only  from  that  suffered  by 
all  other  persons,  and  it  furnishes  no  ground 
whatever  for  injunctive  relief.  Nor  are  the 
plaintiffs  entitled  to  any  relief  by  reason  of 


the  clause  in  the  present  constitution  ▼hich 
declares  'that  private  property  shall  not  be* 
taken  or  damaged  for  public  use  without 
just  compensation. '  To  entitle  them  to  re- 
lief because  their  property  will  be  damaged, 
though  not  taken,  they  must  show  a  special 
injury.  Here  there  is  no  physical  interfer- 
ence with  their  property,  nor  is  any  right 
or  easement  connected  therewith  or  annexed 
thereto  affected.  They  will,  therefore,  suffer 
no  injury  which  is  special  or  peculiar  to- 
them.  The  inconvenience,  if  any  in  reality 
there  is,  is  the  same  as  that  case  upon  other 
persons.  For  these  reasons  the  constitutional 
amendment  furnishes  them  no  ground  for 
complaint. " 

We  think  the  weight  of  authority  in  this, 
country  fully  sustains  the  contention  of  de- 
fendant that  such  an  injury  as  that  resulting 
to  the  plaintiff  here  is  one  which  he  suffera 
in  common  with  the  general  public,   and 
damnum  al»que  injuria.    But  It  Is  contended 
by  the  plaintiff  that,  unless  the  amendatory 
act  is  so  construed  as  to  give  the  plaintiff  a. 
right  of  action  in  the  present  case,  the  pro- 
vision that  damages  may  be  recovered  is  ren- 
dered wholly  nugatory,  as  it  is  urged  that, 
only  such  streets  as  are  within  the  depot 
grounds  are  permitted  to  be   vacated,   and 
that  there  is  no  abutting  owner  who  could 
be  injuriously  affected  by  the  closing  of  such 
streets.    Ana,  as  applied  to  the  present  case, 
such  is  possibly  the  result  of  this  construc- 
tion.   But  the  act  is  general,  and  applies  to- 
all  depot  companies.    The  street  which  passes 
through  depot  grounds  may  be  a  cul  de  sae^ 
and  in  such  case  the  closing  of  a  street  might, 
leave  the  owner  of  the  property  without  any 
means  of  egress  whatever.     In  such  case, 
undoubtedly,  his  right  to  damage  would  be 
as  clear  for  the  interruption  of  his  means  of 
ingress  and  egress  as  would  be  that  of  the 
abutting  owner  for  a  similar  interference 
with  a  like  right.      See  opinion  of  Shaw, 
Ch,  «/.,  in  Smitfi  v.  Boston,  supra:  PearsaU  v. 
Eaton    County  Supra,    71   Mich.    438;    Qon- 
V.   Westphalia  Twj>.  Highway  Comn,  63  Mich. 
608;  People  v.  China  Twp,   Highway  Comra. 
35  Mich.  15. 

The  circuit  judge  directed  a  verdict  for 
the  defendant  on  the  ground  that  the  plain- 
tiff was  not  entitled  to  recover  an^  damage 
for  the  closing  of  the  street  in  question.  W  e 
think  his  conclusion  was  right,  and  the  judg- 
ment will  he  affirmed^  with  costs. 

The  other  Justices  concur. 


OHIO  SUPREME  COURT. 


James  HICKEY,  Plf,  in  JSrr., 

V. 

LAKE   SHORE   &    MICHIGAN  SOUTH- 
ERN R.  CO. 

(51  Ohio  St  — .) 

*Wliere  a  railway  oompany  make*  a 

^Headootes  by  the  Coubt. 


deed  poU  of  laiftd  in  f^^alonip  whieh 
itsri^htof  way  iB  loeated,  ''subject  to 
the  condition  that  the  said  grantee,  bis  heirs  and 
aasiffQs,  shall  make  and  maintain  good  and  sufEL- 
cient  fences  on  each  side  of  the  right  of  way  of  the 
railway  as  cow  located  and  built, . . .  which  ood« 
dltion  and  obligation  shall  be  perpetually  bind- 
ing on  the  owners  of  land,"— Held: 

(a)  That  the  fl;rantee»  by  accepting 


JXOT^^LiahUUy  of  grantee   upon  a  condition  of 

deed  polL 

Upon  the  above  question  the  states  are  divided, 
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some  holding  the  grantee  liable  only  in  assumpsit 
as  upon  an  implied  promise,  others  holding  hlia. 
liable  as  upon  an  express  covenant. 


See  also  29  L.  R.  A.  423;  47  L.  R   A.  409;  48  L.  R.  A.  IGO. 
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Uie  deed,  will  be  deemed  to  have  enter- 
ed into  an  ezproM  nndertakin^  to  per- 
form the  condition  contained  in  the  deed,  and 
«aoh  uDdertakiniT  will  run  witb  the  land«  and  be- 
come ohligatory  upon  a  subeequeot  owner  by 
.purchase  from  the  grantee  of  the  company. 

(b)  After  the  pntntee  of  the  eompaAy 
has  ceaeedlto  be  the  owner  of  the  Uu&d» 

Ivyoonveyinff  the  same  in  fee  to  another,  the 
-company  will  not  have  aright  of  action  against 
its  grantee,  for  non-performance  of  the  condition 
to  make  and  maintain  fences  between  the  right 
<if  way  and  the  land  sold. 

(January  28, 1894.) 

^RROR  to  the  Circuit  Court  for  Cuyahoga 
Xi  County  to  review  a  judgment  reversing  a 

Judgment  of  the  Court  of  Common  Pleas  in 
favor  of  defendant  in  a  proceeding  brought  to 

enforce  a  covenant  to  maintain  a  fence.     Be- 


Statement  by  Diekman^Jlr 

The  Lake  Shore  &  Michigan  Southern  Rail- 
way Company,  the  defendant  in  error,  com- 
menced the  orii^inal  action  against  James 
Hickey,  the  plaintiff  in  error,  in  the  court 
of  common  pieas  of  Cuyahoga  county.  The 
original  petition  filed  by  the  company  reads 
as  follows : 

"The  plaintiff  says  it  is  a  corporation  duly 
organized  under  the  laws  of  Ohio,  and,  as 
such,  owns  and  operates  a  line  of  railroad 
from  Cleveland,  Oliio,  to  Toledo,  Ohio :  that 
prior  to  December  80,  1874,  it  owned  in  fee 
simple  three  hundred  eiehty-two  and  20-100 
acres  of  land,  situate  in  the  township  of  01m- 
stead,  Cuyahoga  county,  Ohio,  through  and 
along  parts  of  which  is  and  was  located  its 
line  of  railroad  and  ri^ht  of  way ;  that  said 
lands  were  fully  described  in  a  certain  deed 
by  it  executed  and  delivered  to  the  defend- 
ant, James  Hickey,  on  or  about  December 


Doctrine  aoairut  liabQUu  upon  the  covenant. 

A  deed  poll  is  that  which  is  plain  without  indent- 

f nsr«  so  called  because  It  is  cut  evea  or  polled.  Every 

deed  that  is  pleaded  shall  be  intended  to  be  a  deed 

poU,  unless  it  be  alleged  to  be  indented.    Co.  Litt. 

•i370. 

InFlattonCk>^enanfc8.  18,  it  is  stated  that  the 
action  of  covenants,  unless  founded  on  the  custom 
In  London,  or  on  a  contract  with  the  king  and  a 
•ufaiject-.  can  never  be  supported  against  a  person 
who  neither  by  himself,  nor  by  some  other  person 
acting  on  his  behalf,  has  executed  a  deed  under 
seal. 

An  action  of  covenant  is  of  a  technical  nature 
«nd  cannot  bo  maintained,  except  against  a  person 
who,  by  himself  or  some  other  person  acting  in  his 
behalf,  has  executed  a  deed  under  seal,  or  who, 
Oindersome  very  peculiar  circumstances,  such  as 
those  mentioned  in  Colce  upon  Littleton.  231a)  has 
-agreed  by  deed  to  do  a  certain  thing.  Burnett  v. 
Lynch,  5  Bam.  ft  C.  689, 8  Dowl.  ft  R.  868. 

Covenant  does  not  lie  without  a  deed;  so  held  in 
:an  action  brought  upon  a  covenant  contained  in  a 
deed  of  composition  with  creditors,  which  was 
'■signed  by  one  partner  only  In  a  partnership  firm, 
the  court  holding  that  the  partner  not  joining  in 
the  deed  could  not  be  made  a  party  to  the  action. 
Metcalfe  v.  Bycroft,  6  Maule  ft  8.  76.  Wilson  v. 
"Woolfryes,  Id.  841,  to  the  same  effect. 

In  Year  Book,  88  Bdw.  IIL,  8,  the  f  orin  of  action 
«  said  to  be  debt. 

The  signing  of  a  deed  is  the  material  part  of  the 
«xecation,  the  seal  being  a  mere  form,  and  a  writ- 
ten or  ink  seal  is  good.    MoDUi  v.  McDiJl,  1  Ball.  88. 

In  Look  V.  Wright,  1  Strange,  671,  it  was  held  that 
nratnal  covenants  could  not  arise  out  of  a  deed 
poll,  because  it  was  not  the  act  of  both  parties,  and 
ihat  the  grantee  on  it  is  liable  In  an  action  of  debt. 

In  Moore  v.  Jones,  2  Ld.  Raym.  1686,  it  is  held  that 
an  action  of  covenant  could  not  be  maintained  ex- 
cept upon  a  deed,  and  that  an  allegation  that  a 
fiarty  eonessstt  per  quoddam  sorfptum  factum^  did 
not  imply  that  the  writing  was  a  deed,  neither  did 
the  allegation  that  the  party  covenanted  ver  quod" 
dam^eriptumtaetunL 

In  Chancellor  v.  Fools,  2  DougL  764,  the  action 
was  in  covenant  for  rent,the  declaration  stating  the 
^lemlse  by  indenture  under  seal  from  the  lessor  to 
the  lessee,  and  a  subsequent  deed  poll  between  the 
the  lessor,  and  the  defendant  whereby  the 
with  the  consent  of  the  lessor,  the  plaintiff 
In  the  action,  bargained  and  sold  the  premises  to 
the  defendants  The  court  held  that  the  assignee 
of  tbe  term  declared  as  such,  was  not  liable  for  the 
rent  accruing  after  he  had  signed  over,  though  It 

123  L.  R.  A. 


was  stated  that  the  lessor  was  a  party  executing 
the  assigoment  and  agreeing  thereby  that  the  term 
which  was  determinable  at  his  option  should  be 
absolute. 

Such  an  action  cannot  be  maintained  in  the  name 
of  an  assign  of  the  promisee.  Btanden  v.  Cbrlsmas. 
10  Q.  B.  186, 16  L.  J.  Q.  B.  M6, 11  Jur.  694:  Biokford 
V.  ParB0n,6  a  &  880, 17 L.  J.  C.  P.  198, 12  Jur.  877. 

Conneetieut, 
Again  in  Hinsdale  v.  Humphrey,  16  Conn.  481,  it 
was  held  that  an  action  on  the  covenant  would  not 
lie  against  a  lessee,  under  a  lease  by  deed  poll 
signed  by  the  plaintiff  alone,  and  that  assumpsit  or 
case  was  the  proper  remedy  for  the  recovery  of  the 
rent,  andthatthe  acceptance  of  the  lease  by  the 
lessee  vras  not  sufficient  to  bind  him  by  way  of  cov- 
enant. 

MaaMChwette. 

The  principle  is  well  settled,  tbat  where  one.  by 
deed  poll,  grants  land  and  conveys  any  right,  title, 
or  interest  in  real  estate  to  another,  and  where 
there  is  any  money  to  be  paid  by  the  grantee  to 
the  grantor,  or  for  his  use  and  benefit,  and  the 
grantee  accepts  the  deed  and  enters  on  the  estate, 
the  grantee  becomes  bound  to  make  such  payment 
or  perform  such  duty,  and  not  having  sealed  the 
instrument  ho  is  not  bound  by  it  as  a  deed,  but  it 
being  a  duty  the  law  implies  a  promise  to  perform 
it,  upon  which  promise,  in  case  of  failure,  assump- 
sit will  lie.   Pike  v.  Brown,  7  Cusb.  183. 

The  above  principles  were  applied  to  a  case, 
where  by  deed  poll,  an  estate  was  conveyed  sub- 
ject to  a  mortgage  containing  the  clause,  ^whlch 
said  sum  (meaning  the  mortgage  money)  Is  part  of 
the  consideration  before  named,  and  this  deed  is 
on  the  condition"  that  the  grantee  assume  and  pay 
the  same,  it  appearing  that  the  grantee  entered  up* 
on  and  took  possession  of  the  estate  conveyed,  but 
neglected  and  refused  to  pay.   Ibid, 

Again  in  Goodwin  v.  Gilbert,  9  Mass.  510,  where 
certain  duties  were  reserved  to  be  performed  by 
the  grantee,  nnder  a  lease  created  by  deed  poll. 

In  that  case,  the  court  held  that  the  fact  of  there 
being  no  memorandum  signed  by  the  party  did  not 
bring  the  case  within  the  statute  of  frauds,  the  law 
raising  the  promise  in  such  a  case.  Gk>odwin  v. 
Gilbert  supra. 

So  in  Nugent  v.  Riley,  1  Met.  117. 86  Am.  Deo.  8&\ 
where  the  instrument  purported  to'be  an  indent- 
ure, but  was  executed  by  the  lessor  only  and  re- 
cited that  the  lessee  had  paid  the  full  rent  for  the 
term,  and  covenanted,  promised,  and  agreed  **to 
reoonvey  the  said  premises  to  the  lessor  upon  the 
payment  of  the  aforesaid  sum,  and  interest  there* 
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80,  1874,  and  reccrded  in  book  288,  pages 
445  and  446,  of  Cuyahoga  county  records,  to 
which  reference  is  here  had  ;  that  said  defend- 
ant went  into  possession  of  said  lands  under 
said  deed,  and  they  have  ever  since  been  oc- 
cupied by  him  or  his  vendees ;  that  said  deed 
so  delivered  to  and  accepted  by  said  defend- 
ant contained  the  following  condition  and 
agreement : 

^  'This  conveyance  is  made  subject  to  the 
condition  that  the  said  James  Hickey,  his 
heirs  and  assigns,  shall  make  and  maintain 
good  and  sufficient  fences  on  each  side  of  the 
right  of  way  of  the  Lake  Shore  &  Michigan 
Southern  Railway  as  now  located  and  built 
through  said  first- named  lot  or  tract  herein 
conveyed  and  on  the  south  line  of  said  right 
of  way,  which  is  the  north  line  of  the  second 
lot  herein  conveyed  west  of  the  two  acres  re- 
served and  conveyed  to  Michael  McCormick, 
which  condition  and  obligation  shall  be  per- 
petually binding  on  the  owners  of  the  land. ' 

**  The  plaintiff  says  that  afterwards,  and  be- 
fore October  10,  1884,  the  defendant  sold  off 


sundry  parcels  of  said  land  to  sundry  indi- 
viduals or  parties,  to  wit,  to  John  Beans, 
Michael  Standen,  Edward  Standen,  Theodore 
Shearing,  John  Gannon,  Andrew  Broadwell, 
Thomas  Costello,  Michael  Beans,  Qeorge 
Bash,  Martin  Standen,  Gust  Gable  and  Mra. 
Patrick  McKenna  each  holding  under  the  de- 
fendant a  separate  parcel  of  said  land ;  that 
prior  to  saia  October  10,  1884,  the  fences 
along  the  line  of  its  road  and  in  front  of  the 
several  parcels  of  said  land  sold  by  said  de- 
fendant to  the  pailies  above  named,  became 
and  were  out  of  repair;  were  not  good  and 
sufficient,  and  were  not  in  condition  to  torn 
stock  and  animals  as  required  by  law,  por- 
tions requiring  entirely  new  fences,  and  other 
portions  repairinjp;  only  ;  that  plaintiffs  gave 
notice  to  each  of  said  vendees  or  occupiers 
under  said  defendant  Hickey,  and  requested 
them  and  each  of  them  to  repair  and  rebuild 
said  fences  and  put  them  in  the  condition  re- 
quired by  said  contract  and  the  laws  of  the 
state  :  that  said  occupiers  wholly  refused  and 
failed  to  repair  and  reconstruct  said  fences; 


on^*  It  was  held  there  was  no  oovenant  teohnically 
OD  the  part  of  the  lessor  to  reconvey  upon  oondl- 
tiOD,  because  he  bad  not  executed  the  instrument, 
it  beioff  inserted  In  tbe  same  conveyance  which 
raised  tbe  term  aod  leased  the  estate;  It  loured  by 
way  of  condition,  and  the  leasee  by  acceptio?  tbe 
deed  in  the  form  of  an  indenture,  but  in  fact  a  deed 
poll,  became  bound  by  tbe  condition. 

In  tbe  above  case  tbe  court  held  the  parties  re- 
lated to  each  other  as  mortgagor  and  mortgairee, 
and  further,  that  although  there  was  no  stipula- 
tion on  tbe  part  of  the  lessee  to  account  for  sur- 
plus rents  after  the  debt  was  paid,  but  only  to  re- 
convey  upon  payment,  yet  an  action  of  assumpsit 
would  lie  to  recover  tbe  rents  after  the  debt  was 
paid,  a  promise  to  repay  tbe  same  being  implied  by 
law.    Nugent  v.  Biley,  supra. 

Where  land  was  conveyed  by  deed  poll  for  valu- 
able consideration,  tbe  deed  containing  a  stipula- 
tion that  tbe  grantee,  his  heirs,  and  assigns  should 
build  and  maintain  a  fence  tbe  whole  extent  of  tbe 
line  bounding  the  grantor^R  land,  It  was  held  to  be 
a  valid  and  binding  contract,  although  the  deed  was 
not  signed  by  the  grantee.  Newell  v.  fliU,  2  Met. 
180. 

In  Parish  v.  Whitney,  8  Gray,  618,  a  stipulation  in 
a  deed  poll,  for  tbe  erection  and  maintonance  of  a 
fence  between  the  premises  conveyed  and  those 
adjoining,  was  not  an  Inoumbranoe  so  as  to  enable 
a  subsequent  grantee  to  sue  the  original  grantee 
for  a  breach  of  covenant  nfrainst  incumbrances,  it 
being  merely  a  personal  n  'ment  of  tbe  grantee 
made  as  part  of  the  consideration  and  evidenced 
by  his  acceptance  of  the  deed,  and  was  binding 
upon  him  and  his  legal  representatives,  but  did  noi 
affect  tbe  estate.  To  the  same  effect,  Plymouth  v. 
Carver,  16  Pick.  188. 

A  devise  upon  condition  that  the  devisee  perform 
an  obligation  renders  the  devisee  liable  to  assump- 
sit if  he  accepts  tbe  devise,  the  law  raising  an  im- 
plied promise  in  such  a  case.  So  held  in  Felch  v. 
Taylor,  18  Pick.  183,  where  the  obligor  of  a  bond 
devised  the  estate  with  a  condition  that  the  devisee 
perform  tbe  condition  attached  to  the  bond. 

The  general  doctrine  was  applied  in  Maine  v. 
Cumston,  98  Mass.  817.  in  an  action  for  the  cost  of 
half  the  sum  expended  in  tbe  erection  of  a  parti- 
tion wall,  made  use  of  by  the  defendant  m  con- 
structing a  house. 

Tbe  decision  In  Parish  v.  Whitney,  supra,  waF 
supported  as  falling  within  the  rules,  that  no  ease- 
ment in  or  on  conveying  real  property  can  be  cre- 
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ated  by  contract  of  the  party  except  by  deed,. 
and  that  an  agreement  under  seal  by  the  party  wha 
is  to  perform  it  cannot  create  a  oovenant  or  run 
with  the  land. 

[f  a  grantee  accepts  such  a  deed,  a  promise  bind^ 
ing  himself  and  his  representatives  personally  Is 
doubtless  implied.  Bronson  v.  GolBn,  108  Mass.  17a» 
186, 11  Am.  Elep.  836. 

So  an  agreement  to  repair  buildings  upon  land 
contained  in  a  deed  poll,  not  being  under  seal,  is 
not  a  covenant,  but  is  in  the  nature  of  assumpeit* 
on  tbe  promise  implied  from  the  acceptance  of  tte 
deed.    Martin  v.  Drinan,  128  Mass.  SUk 

New  Jersey. 

In  Ludlum  v.  Wood,  2  N.  J.  L.  6S.  it  is  said  that  an 
action  of  covenant  cannot  be  brought  except  on  a 
sealed  instrument.  In  that  case  the  action  was 
brought  on  a  covenant  on  a  surety  bond,  given  fOr 
tbe  appearance  of  a  defendant. 

If  tbe  action  is  one  of  oovenant  the  demand 
must  show  that  the  instrument  on  which  tbe  ac- 
tion was  brought  was  under  seaL  Bilderbaok  v« 
Pouner,  7  N.  J.  L.  77. 

Bat  see  ififrct. 

New  York, 

The  same  doctrine  was  held  in  Gale  t.  Nixon,  • 
Cow.  446,  assumpsit  being  held  to  be  the  proper 
form  of  action,  and  that  covenant  would  only  lie 
where  the  instrument  was  actually  signed  and 
sealed  by  the  party,  or  by  his  authority,  a  mere 
recognition  of  tbe  contract,  though  in  wridog  and 
under  seal,  not  being  sufBclent  to  create  a  cove- 
nant, in  the  above  case  the  action  was  brought  to 
recover  puichase  money. 

In  Van  Santwood  v.  Sandf ord,  12  Johns.  197.  it 
was  held  in  an  action  of  covenant,  that  there  must: 
be  an  averment  that  tbe  writing  or  contract  was 
sealed  by  the  defendant,  and  that  a  statement  tbat 
the  defendant  made  the  writing,  etc.,  setting  forth 
tbe  same  with  the  name  and  scroll  with  an  L.  S.» 
was  not  suflScient. 

In  Rogers  v.  Eagle  Fire  Go.  of  New  York,  9  Wend. 
611,  it  was  stated  tbat  the  conveyance  of  tbe  land 
in  that  state,  in  common,  if  not  by  universal  use, 
were  by  poll  deed,  and  that  assumpsit  would  lie 
10  recover  the  consideration  money  expressed  la 
them,  and  that  it  made  no  difference  whether  sucb 
consideration  was  a  sum  in  gross  or  an  annual 
rent. 

In  the  above  case  the  court  approved  of  the  do<K 
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that  it  waited  a  reasonable  time,  to  wit,  ore 
moDth,  and  the  occupiers  refusing  and  fail- 
ing so  to  do,  the  plaintiff  caused  said  fences 
to  be  repaired  and  rebuilt,  as  follows,  and  at 
the  following  costs,  paid  by  the  plaintiff : 

**Bepairinflr  fence  on  ilne  of  lands  occupied 

by  T.  Costello $2  40 

Bepairing  fence  on  line  of  lands  occupied 

by  G.  Gable 1  99 

Bepairing  fence  on  line  of  lands  occupied 

by  Mn.P.  McKcnna 4  49 

Bepairing  and  icuilJing  fence  on  line  of 

lands  occupied  by  G eorire  Bash 17  89 

Bepairlnfr  and  rebuiMlng  fence  on  line  of 

land  occupied  by  Mictiael  Beaos 44  77 

Bepairing  and  rebuilding  fence  on  line  of 

land  occupied  by  A.  BroadweU 10  84 

Bepairing  and  rebuilding  fence  on  line  of 

land  occupied  by  J.  Gannon 83  14 

Bepairing  and  rebuilding  fence  on  line  of 

land  occupied  by  Martin  Scanden 88  48 

Bepairing  fence  on  line  of  lands  occupied 

by  Michael  Standen 196 

Bepairing  fence  on  line  of  lands  occupied 

by  Bdward  Standen 1  81 

Making  a  total  of $150  82 

"That  each  of  the  parcels  of  land  so  oc- 


trine  of  the  court  as  expressed  in  Goodwin  y.  Gil- 
bert, 9  Mass.  510. 

In  Bowen  v.  Bell,  20  Johns.  838, 11  Am.  Bee.  286, 
the  action  was  brought  In  assumpsit  to  recover  the 
ooosideratlon  money  of  property  of  which  the  de- 
fendant was  in  position  and  had  accepted  the  title, 
and  the  court  held  the  plaintiff  entitled  to  recover, 
although  the  defendant  had  not  signed  the  instru- 
ment. 

But  see  infra. 

Penngylvania, 

An  action  on  the  covenant  will  not  lie  in  the  case 
of  a  grantee  accepting  a  deed  and  entering  into 
possession  thereunder.  If  the  deed  is  not  signed  and 
sealed  by  him.    Maule  v.  Weaver,  7  Pa.  &29. 

In  the  above  case.  Chief  Juniice  Gibson  expresses 
himself  against  the  doctrine  of  liability  upon  such 
a  covenant  in  the  following  words:  ^^fiow  it  came 
to  be  thought  by  the  profession  at  an  early  day, 
and  to  be  tianded  down  to  the  present,  that  an  ac- 
tion of  covenant  might  be  maintained  airalnst  the 
grantee  in  a  deed  poll  under  any  circumstances,  or 
against  any  one  else  who  had  not  sealed  it,  1  canoot 
imagine."    Ibid. 

The  question,  however,  is  now  provided  for  by 
the  Pennsylvania  Act  of  April  2&,  1860,  §  8  (Pur- 
don^s  Dig.  p.  861),  which  provides  that  in  all  cases 
now  pending  or  hereafter  to  be  brought  in  any 
court  of  record  in  this  commonwealth,  to  enforce 
the  payment  of  ground  rent  due  and  owing  upon 
lands  or  tenements,  held  by  viriue  of  any  lease  for 
life  or  a  term  of  years,  or  in  fee,  the  lessor,  his 
heirs,  and  assigns  shall  have  a  full  and  complete 
remedy  therefor,  by  action  of  covenant  against  the 
lessee  or  lessees,  his  heir,  or  their  heirs,  executors, 
administrators  or  assigns,  whether  the  said  prem- 
ises, out  of  which  the  rent  issues,  be  held  by  deed 
poll  or  otherwise. 

Vermont. 

In  Johnson  t.  Muzzy,  45  Vt.  819,  the  court  fol- 
lowed the  ruling  of  the  Connecticut  and  Massa- 
chusetts cases,  holding  that  an  action  of  covenant 
would  not  lie  against  a  lessee  under  a  deed  poll, 
even  though  he  had  accepted  the  lease  and  taken 
possession  of  the  premises,  if  such  deed  were  not 
signed  by  him,  the  court  holding  that  such  deed 
could  not  in  legal  contemplation  be  held  to  be  that 
of  the  defendant. 

In  the  above  case,  tbeoourt  dted  and  relied  upon 
House  ▼.  Foster,  decided  in  that  court  in  the  year 
1852.  but  not  officially  reported,  wherein  it  was  held 
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cupicd  by  said  parties  and  who  were  notified 
respectively  as  aforesaid,  were  parts  of  the- 
land  so  conveyed  to  said  defendant  by  the 
plaintiff  and  containing  the  contract  afore- 
said ;  that  said  fences  so  rebuilt  and  repaired 
by  tue  plaintiff  were  upon  the  line  of  plain- 
tiff's right  of  way,  and  were  and  are  the- 
identical  fences  which,  by  the  terms  of  said 
contract,  the  said  defendant  obligated  himself 
to  build  and  keep  in  repair ;  that  said  work 
was  done  by  plaintiff  prior  to  March  18,  1885, 
and  was  worth  the  price  and  value  aforesaid, 
and  of  all  which  defendant  had  notice ;  that, 
by  reason  of  the  premises,  an  action  has  ac- 
crued to  plaintiff  to  have  and  recover  of  tiie- 
defendant  the  cost  and  expense  aforesaid  of 
said  fencing. 

"Wherefore  plaintiff  prays  judgment 
against  the  defendant  for  said  sum  of  $150.82, 
with  interest  after  March  18,  1885." 

To  this  petition  the  ^defendant  demurred, 
on  the  grounds: 

1.  That  there  was  a  defect  of  parties  de- 
fendant. 


that  such  a  deed  was  not  legally  that  of  the  de^ 
fendant,  and  that  covenant  could  not  lie.  Johnsoa 
V.  Muzzy,  8upr<L 

Contrary  doctrine, 

A  covenant  is  an  agreement  between  two  or  more- 
persons  by  an  instrument  under  seal,  to  do  or  not 
to  do  some  particular  thing.  It  can  only  be  cre- 
ated by  deed,  but  may  be  by  a  deed  poll  (the  party 
named  in  the  deed),  as  weU  as  by  indenture;  but- 
where  lands  are  conveyed  by  indenture  to  a  person 
who  does  not  seal  the  deed,  yet  if  he  enters  upoa 
the  land  and  accepts  the  deed  in  other  matters,  he 
will  be  bound  by  the  covenant  contained  in  it. 
Taylor,  Land.  &  T.  S  245. 

In  1  Esp.  N.  P.  pt.  2. 114,  it  is  said  the  action  ot 
the  covenant  lies  equally,  whether  It  be  by  inden^ 
ture  or  deed  poll. 

In  Staines  v.  Morris,  1  Vee.  &  B.  9,  the  defendant 
was  held  bound  by  an  express  personal  covenant, 
though  he  had  not  executed  the  Instrument  la. 
which  it  was  contained,  that  as  he  took  the  estate 
under  the  instrument,  he  took  it  subject  to  the  ac- 
companying covenant.  To  the  same  effect,  WiU 
kins  V.  Fry,  I  Meriv.  205. 

Georgia. 

Where  a  deed  conveyed  the  right  of  way  through- 
lands  to  a  railroad  company,  its  successors  and  as- 
signs, and  was  signed  by  the  grantor  alone  and 
contained  the  following  clause,  **It  is  hereby  agreed 
and  understood  a  depot  and  station  is  to  be  located 
and  given  to  the  said  (lessor),  on  the  land  or  strip 
above  conveyed,  to  be  permanently  located  for  tbe- 
beneflt  of  said  (lessor)  and  his  assigns,  and  to  be 
used  for  the  general  purposes  of  the  said  railroad,**' 
—it  was  held  that  an  action  on  the  covenant  would 
lie  against  the  assignee  of  such  company,  tbe  com- 
pany having  accepted  the  deed.  Georgia  Southern 
Railroad  v.  Beeves,  64  Oa.  482. 

In  the  above  case  it  was  held  that  such  a  cove- 
nant would  run  with  the  land.    UML 

New  HampeMre. 
In  an  action  of  covenant  contained  in  a  deed  poll 
entered  into  by  a  married  woman  for  herself,  her 
heirs,  and  assigns,  to  erect  and  maintain  a  fence, 
the  deed  being  recorded.  It  was  held  that  such  deed 
created  an  incumbrance  upon  the  estate  so  as  to. 
entitle  a  subsequent  grantee  to  take  advantage  of 
a  covenant  againpt  incumbrances  in  the  convey^ 
ance  to  him.  Rurbank  v.  Plllsbury,  48  N.  H«  47S.. 
97  Am.  Dec  (SSL 
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2.  That  the  petition  did  not  state  facts  suf  • 
licient  to  constitute  a  cause  of  action. 

The  demurrer  was  sustained,  to  which  rul> 
inff  the  plaintiff  excepted. 

The  plaintiff,  not  desiring  to  amend  or 
further  plead,  it  was  considered  and  ad- 
judged, that  the  defendant  go  licnce  without 
day  and  recover  of  the  plaintiff  his  costs,  to 
which  Judgment  the  plaintiff  excepted. 

On  petition  in  error  filed  in  the  circuit 
-court  by  the  plaintiff,  the  judgment  of  the 
-court  of  common  pleas  was  reversed,  and  the 
cause  remanded  for  a  new  trial. 

This  proceeding  is  instituted  by  James 
Hickey,  the  defendant  below,  to  reverse  the 
.judgment  of  the  circuit  court. 

Afesan,  O*  M.  Barber  and  A*  W*  Bar- 
ber* for  plaintiff  in  error: 

There  is  no  provision  in  the  contract  that 
the  plaintiff  may  rebuild  and  repair  and 
-charge  the  cost  thereof  to  the  defendant. 
Plaintiff's  cause  of  action,  if  it  have  one  under 
the  alleged  cootract,  is  for  whatever  damages 
it  may  have  suffered  by  reason  of  the  alleged 
breach  of  the  contract. 

UvHon  y.  Cincinnati  db  Z.  R,  Co.  21  Ohio 
-St.  235. 

The  condition  is  in  the  followins;  language: 
This  conveyance  is  made  subject  to  the  condi- 
tion that  said  James  Hicl^ey,  his  heirs  and  as- 
si.s^ees  shall  maker.nd  maintain  good  and  suffl- 
<:ient  fence  on  each  side  of  the  right  of  way, 
^tc.  Which  conditition  and  obligation  Hhall 
be  perpetually  binding  on  the  owner  of  the  land. 


The  intent  and  meaning  must  be  ascertained 
from  the  whole  instrument  interpreted  and 
construed  by  just  and  proper  rules. 

4  Kent,  Com.  182:  MnsurvY.  Southttorth,  0 
Ohio  St.  840:  Huston  v.  Cincinnati  A  Z,  R. 
Co.  supra;  Walsh  v.  Barton,  24  Ohio  St.  28; 
WUminfjUm  dk  Z.  R.  Oo.  v.  Bosmrth,  2  L.  R. 
A.  199,  46  Ohio  St.  81. 

The  condition  runs  with  the  land  and  is 
binding  on  the  owners  of  the  abutting  land 
perpetually. 

Worthington  v.  Hevoes,  19  Ohio  St  86;  Tay- 
lor yr.  DeBus,  81  Ohio  St.  468;  Smith  y.  Har- 
rison, 42  Ohio  St.  180. 

The  whole  intent  of  the  parties  was  to  create 
an  easement  in  favor  of  the  estate  of  the  rail- 
road company  in  the  land  occupied  by  it  for 
its  road  and  a  servitude  upon  the  abutting 
property. 

Washb.  Easem.  4th  ed.  p.  681. 

Messrs.  Eatep,  Diekejr*  Carr  As  Oofl^ 
for  defendant  in  error: 

This  covenant  in  the  deed  was  a  personal 
covenant,  binding  upon  Hickey,  and  it  con- 
tinues to  be  so  binding.  It  is  unquestionably 
also  a  covenant  running  with  the  land  upon 
whic|i  the  assigns  of  plaintiff  are  also  lia- 
ble. 

SutlijfY.  Atwood,  15  Ohio  St  186;  Atlantic 
Dock  Co.  V.  Leavitf,  54  N.  Y.  85. 13  Am.  Rep. 
558:  Rogers  v.  Eagle  Fire  Co.  9  Wend.  61»; 
Trotfer  v.  Huglies,  12  N.  Y.  74,  62  Am.  Dec. 
187;  Belmont  v.  Ooman,  22  N.  Y.  488,  78  Am. 
Dec.  213;  Spaulding  v.  Hallenbeck,  85  N.  Y. 
206;  Burbank  v.  IHlUbury,  48  N.  H.  475,  97 


New  Jersey, 

In  Flnley  v.  SimpBon.  22  N.  J.  L.  811, 68  Am.  Dec. 
253,  the  general  principle  Is  stated  as  being,  that  an 
action  ol  covenant  can  only  be  sustained  where 
the  Instrument  upon  which  the  action  I9  brought, 
has  been  actually  signed  and  sealed  by  the  party, 
-or  by  his  authority. 

It  was  heid  In  that  case,  however,  that  where  an 
Indenture  purporting  to  be  inier  partes  conveyed 
an  estate  to  the  grantee  who  accepted  the  deed 
and  the  estate  therein  oonTcyed.  he  was  bound  by 
the  indenture,  though  not  sealed  and  delivered  by 
him.    Finley  v.  Simpson,  supra^ 

In  Harrison  v.  Vreeiand,  88  N.  J.  L.  806.  where 
the  instrument  was  a  deed  poll,  and  not  the  deed 
of  the  party,  it  was  held  that  a  covenant  by  impli- 
cation could  not  arise,  the  exceptions  to  the  gen- 
eral rule  not  embracing  mere  personal  contracts 
by  which  no  estate  in  land  passes. 

Where  land  was  conveyed  subject  to  certain 
mortgages  to  secure  payment  of  a  given  sum, 
which  mortgages  were  assumed  by  the  party  of  the 
second  part,  an  action  was  brought  for  breach 
thereof.  The  court  held  that  the  grantee  in  a  deed, 
by  accepting  the  same,  became  liable  on  the  cov- 
enants therein  contained,  purporting  to  be  made 
by  him.  Sparkman  v.  Oove,  44  N.  J.  L.  862,  follow 
ing  Finley  y.  Simpson,  supreu 

New  York, 

Where  the  deed  was  made  in  consideration  of 
the  '* covenants  and  conditions'^  thereinafter  con. 
tained  and  was  not  signed  by  the  grantee,  the 
«ourt  held  that  the  acceptance  of  the  deed  "and  the 
taking  of  possession  under  it  by  the  grantee,  bound 
him  by  the  covenants  contained  as  effectually  as  if 
lie  had  signed  it.  SpauJding  v.  Hallenbeok,  86  N, 
Y.  204,  208. 

So  in  Atlantic  Bock  Ck).  v.  Leavltt,  54  N.  Y.  85, 18 
Am.  Rep.  666,  the  grantee  In  a  deed  poll  was  held 

93  L.  R.  A. 


bound  by  the  covenant  in  an  action  thereon,  the 
court  holding  such  grantee,  having  accepted  the 
deed  and  enjoyed  the  estate,  was  estopped  from 
denying  the  covenant.  The  court  afllrmed  the 
Judgment  of  the  general  term,  50  Barb.  186. 

80  where  land  was  conveyed  subject  to  a  mort- 
gage, it  was  held  that  the  acceptance  of  the  con- 
veyance containing  a  statement  that  the  grantee 
is  to  payoff  an  incumbrance  binds  him  as  effectu- 
ally as  though  the  deed  had  been  inter  parUs,  and 
had  been  executed  by  both  grantor  and  grantee. 
Trotter  v.  Hughes,  12  N.  Y.  74, 62  Am.  Dec.  187. 

In  such  a  case  the  grantee  is  not  personally  bound 
to  pay  the  debt  charged  upon  the  land.  Belmont 
V.  Coman.  22  N.  Y.  438, 78  Am.  Dec.  213. 

The  same  principles  are  upheld  in  Bowen  v.  Beck 
94  N.  Y.  86,  46  Am.  Rep.  124,  where  it  was  sought* 
to  hold  the  grantee  in  foreclosure  proceedings. 

In  Countryman  v.  Deck,  13  Abb.  N.  C.  110,  the 
action  was  brought  for  specific  performance  of  an 
alleged  covenant  to  maintain  a  fence  against  the 
subsequent  purchaser,  and  the  court  held  that  the 
acceptance  of  the  deed  without  signing  was  sulB- 
cient  covenant  to  bind  a  grantee. 

North  Caroltnn* 

A  grantee  accepting  a  deed  poll  containing  cov- 
enants or  conditions  to  be  performed  by  him  as 
the  consideration  of  the  grant,  becomes  bound  for 
their  performance,  although  be  does  not  execute 
the  deed  as  a  party.  Maynard  v.  Moore,  76  N.  C. 
158. 

And  an  assignee  of  such  grantee  will  also  be 
bound  thereby.    Ibid. 

It  would  be  difficult,  if  not  impoasibie,  to  main- 
tain the  action  against  an  assign  of  the  promisor. 
Martin  v.  Drlnan,  128  Mass.  515:  Parish  v.  Whitney, 
SQray,  516;  Bronson  y.  Coffin,  106  Mass.  175,  11  Am. 
Rep.  886w  B.  W. 
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Am.  Dec.  (^3;  Atlantic  Dock  Co.  y.  Leavitt, 
4X)  Bnrb.  135;  Pike  v.  Brcnon,  7  Cush.  188. 

OiekmaA*  J. ,  delivered  the  opinion  of  the 
-court: 

Id  December,  1874,  the  railway  company 
•executed  and  delivered  to  James  Hickey,  the 
plaintiff  in  error,  a  deed,  duly  recorded 
thereafter,  of  three  hundred  and  eighty-two 
•acres  of  land,  situate  in  Cuyahoga  county, 
Ohio,  and  the  grantee  entered  into  p««Jses8ion 
-of  the  granted  premises.  The  deed  contained 
the  following  condition  and  agreement  : 

^This  conveyance  is  made  subject  to  the 
<x>ndition  that  the  said  James  Hickey,  his 
iieirs  and  assigns,  shall  make  and  maintain 
^ood  and  sufficient  fences  on  eacli  side  of  the 
right  of  way  of  the  Lake  Shore  &  Michigan 
•Southern  Railway  as  now  located,  .  .  . 
which  condition  and  obligation  shall  be  per- 
petually binding  on  the  owners  of  the  land." 

Subsequently  to  the  conveyance,  Hickey 
4K>ld  to  different  parties  sundry  parcels  of  the 
«ame  land.  The  fences  along  the  lino  of  the 
railway,  and  in  front  of  the  several  parcels 
thus  sold,  becoming  out  of  repair,  the  rail- 
way company  requested  each  of  the  vendees 
and  occupiers  of  the  parcels  of  land  purchased 
from  Hickey,  to  repair  and  reconstruct  the 
fences,  in  accordance  with  the  condition  and 
4igreement  in  the  deed  from  the  railway  com- 
pany. Upon  the  vendees  and  occupiers  re- 
fusing and  failing  so  to  do,  the  company 
4»usea  the  fences  to  be  repaired  and  rebuilt, 
in  a  manner  sufficient  to  turn  stock  and  an- 
imals 88  required  by  law,  and  commenced 
the  original  action  to  recover  the  cost  and 
expense  of  such  repairing  and  rebuilding. 

The  question  presented  is,  whether  the  cost 
MSkd  expense  so  incurred  should  be  borne  by 
the  plaintiff  in  error,  the  first  grantee,  or  by 
his  respective  vendees  along  the  line  of 
whose  land  the  fences  have  been  repaired  or 
rebuilt 

It  was  resolved  in  Spencer* s  Case,  that  the 
law  would  not  annex  the  covenant  to  a  thing 
which  had  no  being  at  the  time  of  the  de- 
mise, as  in  the  case  of  a  covenant  bv  a  lessee 
to  build  a  wall  upon  part  of  the  land  demised 
And  if  the  covenant  should  be  entered  into  by 
the  lessee  for  himself,  his  executors  and  ad- 
ministrators, without  naming  his  assigns,  the 
lessee,  his  executors  or  administrators  would 
be  bound  and  not  his  assignee.  But,  it  was 
also  resolved,  that  If  the  lessee  had  cove- 
nanted, for  himself  and  his  assigns,  to  make 
a  new  wall  upon  some  part  of  the  thing 
•demised,  forasmuch  as  it  was  to  be  done 
upon  the  land  demised,  it  would  bind  the 
4usignee  ;  for  although  the  covenant  extended 
to  a  thing  to  be  newly  made,  yet,  as  it  was 
to  be  made  upon  the  wing  demised,  and  the 
4wsifirnee  was  to  take  the  benefit  of  it,  it  should 
bind  the  assignee  by  express  words.  Spencer* s 
Gatte,  5  Coke,  16,  first  and  second  refiolutions; 
1  Smith,  Lead.  Cas.  68.  In  other  words,  the 
•covenants  which  are  connected  with  the  estate 
run  with  the  land,  and  vest  in  point  of  benefit 
«nd  liability  in  the  assignee. 

Nor  is  this  principle  to  be  restricted  in  its 
■Application  to  leases  or  deeds  inter  partes, 
•executed  by  both  lessor  and  lessee,  or  grantor 
and  grantee.    Where  a  grantee  accepts  a  deed. 


and  goes  into  possession  of  the  premises  under 
it,  he  is  bound  by  the  conditions  contained  in 
the  deed  as  effectually  as  if  be  had  signed  and 
sealed  the  instrument.  Although  not  exe- 
cuting the  instrument,  he  should  be  deemed 
to  have  entered  into  an  express  undertaking 
to  do  what  the  deed  says  he  is  to  do ;  and  such 
undertaking  or  obligation  imposed  upon  and 
assumed  by  the  grantee,  if  not  techoicallv  a 
covenant  running  with  the  land,  is,  neverthe- 
less, an  agreement  of  the  grantee,  evidenced 
hj  his  acceptance  of  the  deed,  which  might 
bind  him  and  his  personal  representatives, 
and  by  express  words,  his  heirs  and  assigns. 

In  Burbank  v.  PiUatmry,  48  N.  H.  475,  97 
Am.  Dec.  688,  it  was  held  that  a  clause  in  a 
deed  poll,  to  the  effect  that  the  grantee  agrees 
for  herself  and  for  her  heirs  and  assigns,  that 
she  and  they  would  forever  make  and  main- 
tain a  fence  all  around  the  granted  premises, 
was  of  the  same  effect  as  an  express  covenant, 
signed  and  sealed  by  the  grantee;  that  it 
wuuld  run  with  the  land ;  that  it  created  an 
incumbrance  upon  the  land ;  and,  bv  im- 
plication, it  was  recognized  that  a  subsequent 
grantee  would  be  liable  to  the  original 
grantor  in  an  action  of  assumpsit  for  nonper- 
formance of  the  stipulation.  A  decision  sub- 
stantially similar  was  rendered  in  Kellogg  y. 
Robinson,  6  Vt.  276,  27  Am.   Dec.  550. 

And,  in  Georgia  Southern  Ruilroad  v.  Jieeres, 
64  Ga.  492,  the  grantor  in  consideration  of 
$25,  and  of  the  building  of  the  railroad,  con- 
veyed to  a  company,  its  successors  or  assigns 
forever,  in  fee  simple,  the  right  of  way 
tlirough  his  land,  and  added  in  the  deed  the 
words :  **  It  is  hereby  agreed  and  understood 
a  depot  and  station  is  to  be  located  and  given 
to  said  lieeves,  on  the  land  or  strip  above 
conveyed,  to  be  permanently  located  for  the 
benefit  of  said  Reeves  and  his  assigns,  and  to 
be  used  for  the  general  purposes  of  the  rail- 
road company. "  It  was  held  that  the  )2:rnntee, 
by  accepting  such  deed,  entered  into  a  cove- 
nant to  comply  with  its  terms,  and  th\8  cove- 
nant ran  with  tlie  land  and  became  obligatory 
upon  any  second  company  which  became  tho 
purchaser,  under  proper  legal  direction,  of 
the  riffhts,  privileges,  franchises,  and  prop- 
erty of  the  former.  See  also  Countryman  y. 
Deck,  13  Abb.  N.  C.  110. 

If  the  conditions,  stipulations,  or  cove- 
nants in  a  deed  poll  may  thus  run  with  the 
land,  and  bind  the  first  grantee*  and  subse- 
quent purchasers  from  him,  wh^,  it  is  in- 
quired, should  not  the  plaintiff  in  error,  as 
well  as  his  grantees,  be  hoi  den  to  perform  the 
condition  and  obligation  contained  in  the 
d  eed  from  the  rai  1  way  com  pany  ?  If  the  con  • 
veyance  had  been  made  subject  only  to  the 
condition  that,  ''.lames  Hickey,  his  heirs  and 
assigns"  slmll  make  and  maintain  good  and 
sufficient  fences  on  each  side  of  the  right  of 
way  of  the  railway,  the  railway  company, 
we  think,  might,  at  its  election,  pursue  either 
the  original  grnntee  or  his  vendee,  or  both, 
for  payment.  But  the  conveyance  contains 
the  further  provision,  that  such  **  condition 
and  obligation  shall  be  perpetually  binding 
on  the  owners  of  the  land. "  This  provision 
cannot  be  regarded  as  meaningless  and  with- 
out design.  In  the  construction  of  deeds,  the 
object  of  all  rules  is  to  ascertain  the  intent 
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of  the  parties.  And  in  construing  the  words 
of  a  grant,  of  covenant,  of  qualification,  con- 
dition, restraint,  exception  or  explanation, 
every  word  should  be  presumed  to  have  been 
used  for  some  purpose,  and  should  be  deemed 
to  have  some  force  and  effect,  if  it  can  have. 
Devlin,  Deeds,  §  840 ;  Salubury  y.  Andretos, 
19  Pick.  250,  252. 

In  the  case  before  us,  the  railway  company 
conveyed  the  land  in  fee,  and  as  part  con- 
sideration, imposed  a  condition  for  making 
and  maintaining  fences,  which  was  to  be 
**  perpetually  binding  on  the  owners  of  the 
land.**  The  meaning  of  the  condition,  we 
think,  was  to  place  upon  Hickey  an  obliga- 
tion to  make  and  maintain  the  fences  only 
during  the  time  he  was  the  owner  of  the  land. 
At  his  death,  his  heirs,  upon  succeeding  to 
the  ownership,  would  be  held  to  make  and 
maintain  the  fences  while  their  ownership 
lasted.  If  he  or  his  heirs  or  devisees  should 
sell  the  land,  the  assignees  would  likewise 
be  held  while  they  continued  to  be  owners — 
the  obligation  thus  running  with  the  land. 
Manifestly,  it  was  not  Hickey's  intention  to 
assume  an  obligation  inperpetuam,  and  after 
having  sold  and  conveyed  the  premises  in 
fee,  to  remain  bound  for  life,  and  his  heirs 
to  be  bound  after  his  death,  to  build  and  keep 
up  the  fences  between  the  right  of  waj  and 
the  land  sold.  And  in  getting  at  the  inten- 
tion of  the  railway  company,  the  obvious 
inference  would  be,  that  tne  company  would 
naturally  provide  for  a  recourse  to  those  who 
might  own  the  land  at  the  time  the  fences 
needed  repairing  or  rebuilding,  rather  than  to 
its  /grantee  and  nis  heirs,  who  might  perhaps 
at  the  time  be  dead,  or  unable  to  be  found. 
We  cannot  but  conclude  that  the  company 
intended  when  the  land  was  conveyed,  to  trust 
to  the  land  and  ite  owners,  for  a  performance 


of  the  condition  contained  in  the  deed,  and 
not  to  its  firrantee  after  he  ceased  to  be  the 
owner,     llie  fact  that  the  company  imposed^ 
the  condition,  that  the  grantee  and  "his  as- 
signs" should  make  and  maintain  the  fences, 
and  added  thereto,  that  the  condition  or  obli- 
gation should  be  perpetually  bindin/i:  on  **  the- 
owners  of  the  land,"  would  indicate  an  in- 
tention to  make  ownership  Uie  test  as  to  wha 
should  be  bound  to  perform  the  condition  in* 
the  deed. 

In  Worthington  v.  Hewes,  19  Ohio  St.   66, 
there  was  a  demise  of  certain  real  estate  to 
the  lessee  and  his  assigns,   for  ninety-nine 
years,  renewable  forever.    The  lease  provided 
that  the  rent  was  to  be  fixed  by  a  re-appraisal' 
of  the  premises  every  fifteen  years,    llie  stip- 
ulation in  the  lease  as  to  the  mode  of  ap- 
pointing appraisers  was  held  to  be  a  covenant 
running  with  the  land,  and  not  a  collateral 
covenant.     For  all  substantial  purposes,  the* 
estate  was  treated   as  a  leasehold  estate  in» 
name  and  in  form  only.    The  lessor,  in  effect, 
having  parted  at  once  with  his  entire  estate, 
the  lessee  was  deemed  to  have  taken  in  form> 
a  chattel,  but  in  fact  an  estate  in  fee.    The- 
liability  of  the  lessee  for  rents  was  regarded 
as  simply  a  question  of  intention ;  and  it  waa- 
held  that,  after  an  unconditional  assignment 
by  the  lessee,  he  was  not  liable  for   future 
rents,  and  had  no  right  to  interfere  in  the 
appointment   of    appraisers,    whidi   was   a. 
matter  to  be  adjusted,   not  by  the  original 
parties  to  the  lease,  but  by  their  assiirnecs. 
The  decision,  though  not  altogether  decisive, 
is,    in  a  measure,    forcibly  illustrative  of 
principles  involved  in  the  case  at  bar. 

TJie  judgment  oi  the  Oireuit  Courts  in  our 
opinion^  should  be  reversed,  and  that  of  iheif 
Oourt  of  Common  Fleas  afflrmed^ 
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City  of  H0PKIN8VILLB  et  al 
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1  •  No  formal  assli^iiieiit  of  a  dty  to  the 
class  to  which  it  belong ■  is  necessary 


to  make  operative  aoonstltutlonal  provialoa  11m- 
\tiug  the  amount  of  Indebtednefis  of  the  city  tu>^ 
cording  to  Its  classification  on  population. 

8*  A  contract  bjr  a  city  to  pay  an  an- 
nual rental  for  the  nse  of  water  hy- 
drants and  electric  lights  is  a  contracUnff 
of  indebtedness  within  the  meaning  of  a  consti- 
tutional limitation  when  the  city  is  already  ia- 


NOTB.— TVTiat  constiivtes  an  ^*indebtednes8^^  wUMn 
th€  meaninq  of  constitutional  and  sUUutoru  re- 
strictions of  indebtednesis  of  municipal  corpcro- 
Uons, 

An  indebtedness  within  restrictions  upon  mu- 
nicipal indebtedness  is  an  agreement  of  some  kind 
by  the  municipality  to  pay  money,  where  no 
suitable  provision  has  been  made  for  the  prompt 
dlsoharge  of  the  obligation  imposed  by  the  agree- 
ment. Baokett  v.  New  Albany,  88  Ind.  478,  45  Am. 
Bep.  407. 

The  word  'indebtedness"  is  to  be  given  its  fair 
and  legitimate  meaning  and  general  acceptation. 
French  v.  Burlington,  40  Iowa,  814;  Grant  v. 
Davenport,  96  Iowa,  886. 

And  a  debt  in  its  general  sense  is  defined  In  State 
T.  Bawes,  112  Ind.  828,  which  is  a  municipal  indebt- 
edness  case,  to  be  '*a  specified  sum  of  money  which 
Is  due  or  owing  from  one  person  t6  another,  and 

S8  L.  R.  A. 

See  also  24  L.  R.  A.  781 ;  25  L.  R. 
30  L.  R.  A.  281;  31  L.  R.  A.  794;  32  L.  R. 
A.  393,  836 ;  35  L.  R.  A.  686 ;  36  L.  R.  A. 


denotes  not  only  the  obligation  of  the  debtor  tO' 
pay  but  also  the  right  of  the  creditor  to  receive 
and  enforce  payment." 

An  indebtedness  cannot  arise  unless  there  ia- 
eltber  a  legal,  equitable,  or  moral  obligation  to  pay 
a  sum  of  money  to  another  who  occupies  the  poei- 
tlon  of  creditor  and  who  has  a  legal  or  moral  right 
to  call  upon  or  constrain  the  debtor  to  pay.  QuUl' 
V.  Indiananolis,  7  L.  B.  A.  681, 124  Ind.  282;  State  ▼. 
Hawes,  supra. 

A  restriction  upon  incurring  indebtedness  In 
any  manner  or  for  any  purpose  Is  usually  held  to 
include  all  debts  Incurred  in  any  manner.  Ooun- 
cil  Blufta  V.  Stewart,  61  Iowa,  885;  Bast  St.  Louis  v. 
Flannlgan,  26  IlL  App.  448;  Norton  v.  East  SL 
LoulB,  86  IlL  App.  171;  Lake  Oounty  v.  BolUna,  ia(V 
U.  B.  662,  82  L.  ed.  1060. 

In  French  v.  Burlington,  42  Iowa,  614,  the  restrlo^ 
tion  was  held  to  apply  to  the  necessary  and  con-- 

A.  217;  26  L.  R.  A.  493;  27  L.  R.  A.  769; 
A.  157;  33  L.  R.  A.  137,  474,  554;  34  L.  R. 
228,  407. 
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debted  beyond  the  piescrfbed  Mmit  altbouffb  the 
nsaal  aDd  lesal  inoome  from  tazation  and  other- 
-wise  would  be  aufflctent  to  pay  all  the  current 
ezpensee  including  auoh  rentaL 

(January  28^  1804.) 

APPEAL  by  complainaDtfl  from  a  judgment 
of  the  Circuit  Court  for  Christian  County 
In  favor  of  defendants  in  ao  action  brought  to 
set  aside  a  contract  for  lighting  the  defeodant 
city,  on  the  ground  that  the  expense  would  ex- 
ceed the  constitutional  limit  of  indebtedness. 
Sewrted. 

The  facts  are  stated  in  the  opinion. 

J^eatn.  4. 1.  Landea,  Petree  ft  Down- 
er, C.  H.  Bushy  Joe  Mc Carroll*  C  P. 
Campbell*  and  J*  T«  Hanbery,  for  appel- 
lants: 

Sections  157 and  158  of  the  new  Constitution, 


the  former  of  which,  among  other  thincs,  pro- 
hibits any  county,  city,  town,  taxing  district^ 
or  other  municipality  from  creating  a  debt  in 
any  year,  exceeding  the  income  and  revenue 
provided  for  such  year,  without  the  assent  of 
two  thirds  of  the  voters  thereof  voting  at  an 
election  to  be  held  for  that  purpose,  were  self- 
executini^.  and  in  force  at  the  date  of  the  con- 
tract, and  the  latter  of  which  limit  the  per 
cent  of  indebtedness,  which  we  claim  has  been 
extended  by  the  contract  in  question. 

A  constitutional  provision  may  be  said  to  be 
self-executing  if  it  supplies  a  sufficient  rule  by 
means  of  which  the  right  given  may  be  en- 
Joyed  and  protected,  or  the  duty  imposed  may 
be  enforcea. 

Cooley,  Const.  Lim.  6th  ed.  p.  99;  Law  t. 
PeopU,  87  III.  8H5;  Springfield  v.  Edwards,  84 
III.  626;  Ea%t  St.  Louis  v.  F^ople,  124  111.  655; 
Bass  y.NoBhtille,  Meigs,  421,  88  Am.  Dec.  154; 


venient  improvement  of  the  streets  as  well  as  all 
other  things  deemed  necessary  and  proper  for  the 
oomf  ort  and  health  of  the  people. 

Bonds  or  other  obligations  to  pay  money  gen- 
erally fall  within  restrictions  upon  municipal  in- 
debtedness. Winamao  v.  Huddieston.  183  Ind.  217; 
State  V.  Baboock,24  Neb.640;  McPnerson  v.  Foster, 
48  Iowa,  48.  28  Am.  Bep.  215. 

Bat  bonds  are  Invalid  only  when  tsnied  after  the 
limit  is  reached.  That  a  portion  of  an  indebtednera 
is  within  the  limit  will  not  legalize  that  which  is  in 
•zoesB  of  it.  McPherson  v.  Foster,  and  State  v. 
Babcook,  supra;  Sutro  v.  Pettit,  74  Cal.  832. 

Nor  is  the  portion  within  the  limit  invalidated 
\xf  the  face  that  another  portion  of  It  is  in  excess 
of  the  limit  ami  illegal.  State  v.  Crete,  33  Neb.  568: 
McPherson  v.  Foster,  tuprau 

It  must  appear  that  the  particular  indebtedness 
sued  upon  was  incurred  after  the  limit  was  passed. 
George  B.  Barnard  ft  Co.  T.  Knoz  County*  87  Fed. 
Bep.  583. 

The  term  'indebtedness"  is  not  to  be  confined  to 
debts  by  bond.  Grant  v.  Davenport,  88  Iowa,  896; 
Oonncii  BIoIEb  v.  Stewart.  51  Iowa,  885. 

Or  by  loan.  People  v.  May.  9  Colo.  80;  Rollins  v. 
Lake  County,  84  Fed.  Bep.  845. 

Ad  implied  as  weU  as  an  express  indet>tedness  or 
|nt>mise  is  included  within  a  restriction  upon  mu- 
nicipal indebtedness,  a  claim  for  the  return  of 
moneys  received  in  bonds  issued  in  excess  of  the 
limit  falling  within  it.  Litchfield  v.  BaUou,  114  U. 
a  190.29  L.ed.  18S. 

Municipal  restrictions  apply  not  only  to  present 
Indebtedness  but  also  to  such  as  is  payable  upon 
some  future  contingency  or  which  depends  upon 
some  contingency  for  the  creation  of  the  liability. 
Burlington  Water  Co.  v.  Woodward,  48  Iowa,  58; 
Prince  v.  Quinoy,  138  111.  443;  Spilman  v.  Parkers- 
burg,  86  W.  Va.  605. 

But  the  contingency  must  be  sure  to  take  place 
irrespective  of  any  future  action  of  the  city. 
If  it  depends  upon  such  action  it  will  only  become 
an  indebtedness  within  such  restrictions  when  suota 
action  is  had.  Burlington  Water  Co.  v.  Wood  ward, 
fupm. 

If  the  indebtedness  is  payable  at  all  events  it  is 
irithin  the  restriction.    Law  v.  People.  87  111.  885. 

An  issue  of  warrants  In  excess  of  the  limits  does 
not  constitute  incurring  an  indebtedness  within  a 
restriction  thereon  where  the  municipality  has 
money  In  its  treasury  to  meet  them.  Blvely  v. 
Cedar  Falls,  27  Iowa,  227. 

This  principle  is  also  indirectly  involved  In  Grant 
T.  Davenport,  86  Iowa,  896.  and  Sackett  v.  New  Al- 
bany. 88  Ind.  478,  45  Am.  Rep.  467. 

Obligations  payable  out  of  a  particular  fund  and 

t8L.K.  A. 


for  which  the  fund  only  and  not  the  municipality 
is  liable  are  not  within  those  restrictions.  Quill  v. 
Indianapolis,  7  L.  K  A.  681,  124  Ind.  292;  Strieb  v. 
Cox,  111  Ind.  289;  Baker  v.  Seattle,  2  Wash.  576. 

And  the  same  rule  applies  to  agreements  to  ac- 
cept certificates  of  aasesBment  in  full  satisfaction. 
Datis  V.  Des  Moines,  71  Iowa,  600. 

As  to  warrants  drawn  on  taxes  which  have 
been  levied  payable  only  out  of  the  tax,  see  ^tra 
under  beading  Proxfisioni  for  fvJture  jxii/ments. 

But  an  acknowledgment  of  the  indebtedness  of 
the  city  and  the  promise  to  pay  in  the  bond  or  other 
evidence  of  the  obligation  makes  the  city  abso- 
lutely liable  and  brings  the  indebtedness  within 
the  restriction.  Fowler  v.  Superior,  86  Wis.  411; 
La  w  V.  People,  87  111.  886. 

Where  no  provision  is  made  for  raising  or  appro- 
priating revenue  to  be  applied  inpayment  the  mu- 
nicipality is  liable  and  an  indebtedness  within  the 
restriction  is  created.  Murphy  v.  East  Portland* 
42  Fed.  Rep.  808;  Salem  Water  Co.  v.  Salem,  5  Or. 
80;  Austin  v.  Seatde,  2  Wash.  607. 

And  the  mere  fact  that  provision  for  payment  is 
made  is  not  in  itself  sufficient.  All  power  to  resort 
to  the  municipality  or  its  funds  must  be  expr««sly 
taken  away.  State  v.  Fayette  County  Comrs.  87 
Ohio  St.  520;  Kimball  v.  Grant  County  Comrs.  21 
Fed.  Rep.  45. 

A  restriction  upon  borrowing  or  incurring  in- 
debtedness for  a  general  purpose  does  not  apply  to 
indebtedness  for  special  purposes  such  as  the  con- 
struction of  a  sidewalk.  Hitchcock  v.  Galveston* 
96  U.  S.  841.  24  L.  ed.  669;  Galveston  v.  Heard,  54 
Tex.  420:  Galveston  v.  Loonie,  Id.  517. 

A  restriction  upon  contracting  funded  debts  is  not 
applicable  to  ordinary  debts  growing  out  of  trans- 
actions with  single  individuals  and  represented 
by  a  single  Instrument  like  a  debt  incurred  in  the 
purchase  of  market  grounds.  Kitchum  v.  Bultalo, 
14  N.  ST.  866. 

Where  an  issue  of  bonds  brings  the  indebtedness 
up  to  the  limit  interest  coupons  attached  thereto 
for  the  payment  of  interest  until  the  bonds  fall 
due  are  not  to  be  considered  as  raising  the  indebt- 
edness above  the  limit.  Gibbons  v.  Mobile  ft  G. 
N.R.Co.86Ala.4ia 

A  municipality  whose  indebtedness  is  up  to  the 
limit  may  employ  an  agent  or  attorney  to  contest 
a  part  of  its  indebtedness  and  secure  a  reduction 
thereof,  though  his  compensation  would  raise  the 
original  amount  above  the  limit.  Logansport  v* 
Dykeman,  116  Ind.  15. 

An  indebtedness  Incurred  in  the  exchange  of  an 
old  fire  engine  for  a  new  one  is  within  a  restrlo- 
tion  upon  new  debts.    Hudson  t*  Marietta,  64  Ga. 


JSee  also  31  L.  R.  A.  743. 
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EineY.Dtfenbaugh,  64  111.  291:  MiichM  y.  i^ 
iinoisd!8t.L,B.  di  Coal  Co.  es  111.  286;  WtUu 
y.  /S^.  Paul  Sanitation  Co,  16  L.  R.  A.  281, 
48  MinD.  140;  People  y.  McBoberts,  62  111.  88; 
Jolinson  Y.  ParkerOmrg,  16  W.  Va,  402,  87  Am. 
Rep.  779. 

UDder  the  contract  for  water  and  electric 
liffhts  between  John  P.  Martin  and  the  city  of 
UopkinsYille,  the  aggregate  amoant  ($95,000) 
which  the  city  agreM  to  pay  during  the  period 
of  twenty  years  for  water  and  light,  although 
it  is  to  be  paid  in  fixed  annual  (or  quarter- 
annual)  sums,  is  a  debt  for  the  aggregate  sum 
from  the  date  of  the  contract,  of  the  character 
that  is  prohibited  and  declared  void  by  the 
charter  of  March  5, 1870,  and  g§  157, 168,  of  the 
Constitution. 

An  obligation  or  liability  to  pay  money,  aris- 
ing upon  or  growing  out  of  contract,  is  a  debt, 
according  to  the  common  understanding,  as 
well  as  the  definitions  in  all  of  the  lexicons. 


N^M  Water  Works  y.  iiTOet.  60  Mich.  311; 
Coulson  Y.  Portland,  Deady,  481;  Seott  y.  Daih 
enport,  84  Iowa,  208;  Briefs  App,  91  Pa.  898; 
French  y,  Burlington,  42  Iowa,  614;  Burling^ 
tonWaior  Co.  y.  Woodtoard,49  Iowa,  68; Spring- 
field Y.  Edwards,  84  IlL  626;  Fuller  y.  Chicago, 
89  ni.  282;  Prince  y.  Quincy,  105  Dl.  188,  44 
Am.  Rep.  785;  People  y.  Mag,  9  Colo.  80;  Dao- 
enport Y.  Kleinschmidt.iiMont.  602;  Oulberison 
Y.  Fulton,  127  111.  80;  Law  v.  iVop^,  87  111.  892. 

Messrs.  James  Breathitt*  CUyAtty.,  and 
Wood  As  Belly  for  appellees: 

In  Holtzhauer  y.  Davenport,  15  Ey.  L.  Rep. 
188,  the  court  says:  "  Section  157  of  the  pres- 
ent Constitution*.  .  .  is  not  self-operative,  but 
is  addressed  to  the  legislature,  indicating  the 
limitations  on  the  powers  it  shall  give  the  sev- 
eral classes  of  towns  and  Cities  when  it  shall 
come  to  provide  for  their  classification  and 

fovernment  by  general  laws;  and  until  this  is 
one,  which  must  be  within  four  years  from 


The  hypotbeoatlon  of  shares  of  railway  stock 
«wned  by  a  municipality  for  the  purpose  of  invest- 
incr  the  money  in  another  railroad  creates  an  In- 
^btedness  within  a  restriction  thereon.  Baltimore 
v.  QUI,  81  Md.  875. 

The  Maine  constitutloDal  limitation  upon  mu- 
nicipal indebtedness  expressly  provides  that  it 
shall  not  be  construed  as  applying  to  any  fund  re- 
ceived in  trust  by  a  city  or  town.  Ayer  v.  Bangor, 
86Me.6IL 

An  indebtedness  in  excess  of  the  limit  Incurred 
pursuant  to  authority  legally  conferred  before  the 
adoption  of  the  constitutional  limit  is  not  aHeoted 
by  it.    Board  of  Education  v.  Bolton,  104  Bl.  280. 

In  Law  V.  People,  87  IIL  886,  It  was  held  an  In- 
debtedness In  excess  of  the  limit  is  presumed  to  be 
illegal  and  the  burden  of  proof  to  establish  its  va- 
lidity rests  with  the  party  asserting  it. 

But  in  Atlantic  City  Water  Works  Co.  v.  Atlantic 
City,  48  N.  J.  L.  878,  it  was  held  that  it  does  not  fol- 
low that  an  obligation  is  necessarily  in  excess  of  a 
limit  because  It  calls  for  payments  in/tcturt>  indefi- 
nitely, and  the  court  cannot  assume  it  in  the  ab- 
aence  of  an  averment  to  that  effect. 

Must  he  vduntary. 

In  order  to  fall  within  municipal  restrictions  the 
Indebtedness  must  be  one  created  by  the  voluntary 
action  of  both  the  debtor  and  creditor.  Thomas  v. 
Burlington,  00  Iowa,  140. 

The  intent  of  such  provisions  is  to  limit  or  re- 
strict the  power  ot  the  municipality  as  to  any  In- 
debtedness or  liability  which  it  has  discretion  to 
Incur  or  not  to  incur.  Lewis  Y.  Widber.  09  OaL 
HZ:  McGracken  v.  San  Francisco,  16  OaL  601. 

Thus  an  involuntary  liability  arising  ex  delicto  is 
not  within  restrictions  upon  municipal  indebted- 
ness. Thomas  v.  Burlington,  supra;  Bloomlngton 
Y.  Perdue,  90  lU.  829;  McGracken  v.  San  Eranoisco, 
supra. 

And  a  municipality  cannot  set  up  that  it  is  al- 
ready indebted  in  exoess  of  the  limit  as  a  defense 
In  an  action  against  it  for  injuries  growing  out  of 
negligence.    Bloomlngton  v.  Perdue,  supra. 

This  rule  was  applied  to  a  claim  for  damages  re- 
•ultlDg  from  a  defective  sidewalk,  in  Bice  v.  Des 
Molnea,  40  Iowa,  688. 

And  to  a  similar  claim  for  injuries  caused  by  the 
negligent  construction  and  maintenance  of  gutters 
In  streets,  in  Bartle  v.  Des  Molnea,  88  Iowa,  414. 

The  responsibility  Imposed  upon  a  municipality 
for  the  want  of  fidelity  of  those  who  act  for  it  is 
not  within  restrictions  and  limitations  upon  mu- 
nicipal indebtedness,  Chicago  v.  Sexton,  116  HI, 
AM. 

S8  L.R.  A. 


Nor  do  they  apply  to  cash  transactions  out  of 
which  indebtedness  arises,  not  by  virtue  of  the 
contract,  but  because  of  its  breach.  Oongers  v. 
Kirk,  78  Ga.  480. 

Nor  do  they  apply  to  liabilities  arising  from  ml^ 
take.   McGracken  v.  San  Francisco,  16  Gal.  601. 

So,  an  enforced  indebtedness,  or  an  Indebtedness 
which  the  law  casts  upon  a  municipality  as  distin- 
guished from  its  own  voluntary  acts  and  contracts 
performed  by  the  proper  municipal  officers,  is  not 
within  such  restrictions.  McGracken  v.  San  Fran- 
cisco, supra;  Thomas  v.  Burlington,  60  Iowa,  140; 
Grant  County  y.  Lake  County,  17  Or.  468;  Potter  v. 
Douglas  County,  87  Mo.  280. 

Thus  a  claim  for  the  recovery  of  taxes  paid  un- 
der protest  or  under  legal  compulsion  is  not  an  in* 
debtednesB  within  such  restrictions.  Thomas  v, 
Burlington,  supra. 

Nor  is  a  claim  for  moneys  paid  to  otty  officers  by 
mistake.    Uiotrager  v.  Blchter  (Iowa)  May  17. 1888. 

Nor  does  the  restriction  apply  to  an  indebtedness 
imposed  upon  a  municipality  by  the  legislature  tn 
the  adjustment  of  the  matters  of  indebtedness  be- 
tween different  municipalities  after  a  change  of 
boundaries  between  them.  Grant  County  v.  Laka 
County,  supra. 

Nor  is  the  indebtedness  of  a  municipality  in« 
creased  by  its  union  with  another  municipality,  the 
body  created  by  the  union  having  both  the  debts 
and  the  proper^.  True  v.  Davis,  6L.  B.  A.  266, 
188  IIL  688. 

A  sherifTs  claim  for  keeping,  clothing,  boarding, 
and  transporting  prisoners  is  a  debt  incurred  by  a 
municipality  by  compulsion  of  law,  and  is  not 
therefore  within  municipal  raMrictlons.  Potter 
V.  Douglas  County,  supra. 

Neither  Is  a  claim  for  books,  stationery,  eto^ 
which  the  officer  incurring  the  indebtedness  is  re- 
quired by  law  to  purchase.  George  D.  Barnard  A 
Co.  V.  Knox  County,  87  Fed.  Rep.  663.  To  the  oon- 
trary,  Barnard  v.  Knox  County,  106  Mo.  888, 18  L.  B. 
A.  844,  overruling  Potter  v.  Douglas  County,  supra. 

In  Lake  County  v.  Rollins,  180  U.  &  608, 88  L.  ed. 
1060.  however,  a  case  arising  in  the  district  of  Colo- 
rado, it  was  held  that  the  restriction  is  absolute 
applying  to  indebtedness  for  all  purposes  whatever 
including  ordinary  and  compulsory  Indebtedness 
such  as  witnesses*  and  jurors*  fees,  election  oosts, 
charges  for  board  of  prisoners,  oounty  treasurer^ 
oommissions,  etc 

See  further  infra^  as  to  debts  for  currant  ov 
penses. 

It  is  held  in  Callfomia  that  a  oonstitutlonal  pro- 
vision that  no  dty  shall  incur  any  liability  exceeding 
Inany  year  the  inoomo  and  revenue  provided  for 
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Jannaiy  1, 1801,  the  existing  charters  of  towns 
aod  cities  continue  In  force,  including  their 
tax  rates  and  methods  of  raising  reyenue." 

Appellees  deny  that  the  Ohio  Valley  Rail- 
way bonds  were  a  debt  due  b^  the  cit^  at  the 
time  the  contract  was  made  with  Martin. 

At  the  time  this  contract  with  Martin  was 
made,  June  18, 1893,  the  railway  company  had 
not  complied  with  its  contract,  and  the  line 
was  not  completed,  nor  the  conditions  com- 
^ied  with  until  some  time  in  August  following. 
Then  and  only  then  did  the  subscription  on 
the  part  of  the  city  become  due  and  a  debt. 

Cumberland  4k  0.  B.  Co.  v.  Barren  County 
CL  10  Bush.  604. 

Sections  157,  168,  of  the  Constitution  limit- 
ing the  Indebtedness  of  municipalities.  Issub- 
■tantially  the  same  as  that  of  the  constitution 
of  Iowa  and  Indiana,  from  which  they  were 
evidently  taken. 

Our   constitution  should  receive  the  same 


construction  given  by  the  states  from  which 
they  are  borrowed. 

Cooley,  Const.  Lim.  15th  ed.  §  64;  FoUt. 
Eagelrigg,  45  Ind.  576, 15  Am.  Rep.  278;  Lang- 
don  V.  AppUgate,  5  Ind.  827;CtorA;  v.  Jefftnon- 
fille,  M,  4b  I.  B.  Co,  44  Ind.  248;  BidxoeU  v. 
Bkans,  1  Penr.  &  W.  388,  21  Am.  Dec.  887; 
Bank  of  Blinoii  y.  8loo,  16  La.  580,  85  Am. 
Dec.  223. 

Such  a  construction  has  been  had  both  in 
Iowa  and  Indiana,  and  in  cases  not  only  simi- 
lar but  almost  identical  with  this  now  before 
the  court. 

Orant  y.  Davenport,  86  Iowa,  896,  involved 
the  construction  of  a  contract  for  water  made 
with  the  city  of  Davenport. 

The  conclusion  reached  by  the  court  is  that 
where  the  contract  made  by  the  municipal  cor- 
poration pertains  to  its  ordinary  expenses  and 
is  together  with  other  like  expenses  within  the 
limits  of  its  current  revenues  and  such  special 


suoh  year  exoept  on  certain  oondlttons,  does  not  ap- 
ply to  olalms  for  salary  of  municipal  oflB  cere  whoee 
salaries  are  fixed  and  offices  created  by  statute. 
The  liability  betntr  deemed  to  have  been  established 
by  the  legislature  cannot  be  said  to  have  been  in- 
curred by  the  city.    Lewis  v.  Wldber.  99  CaL  412. 

The  auditing  and  payment  of  demands  for  sal- 
aries of  such  officers  is  not  affected  by  the  one 
twelfth  act  of  California  prohibiting  the  incurring 
of  any  indebtedness  in  any  manner  or  for  any  pur- 
pose exceeding  In  any  year  the  income  and  revenue 
provided  for  it  for  such  year,  or  in  any  month 
thereof  which  shall  exceed  one  twelfth  part  of  the 
amount  permitted  to  be  expended  during  the 
fiscal  year.  Welcb  v.  Strother,  74  CaL  413;  Cashin 
▼.  Dunn,  68  Cal.  583. 

In  Illinois  the  salary  of  a  health  officer  is  held  to 
be  within  the  restriction.  Norton  v.  Bast  Bt.  Louis, 
a6I]LApp.l7L 

Future  indebtednem. 

Many  of  the  cases  agree  with  the  principal  case 
fhat  debts  payable  in  the  future  or  upon  the  hap- 
pening of  some  future  event  as  the  rendition  of 
service,  or  the  delivery  of  property,  are  within 
such  restrictions  upon  municipal  indebtedness,  as 
well  as  debts  presently  payable.  Springfield  v.  Ed- 
wards, 84  Ul  «S»;  Law  v.  People,  87  lU.  885;  Prince 
▼.  Quinoy.28  HL  A-^p.  480;  Prince  v.  Quincy,  106111. 
188,  44  Am.  Ren  785;  Niles  Waterworlcs  v.  Niles,  50 
Mich.  311;  Smith  v.  Newburgh,  77  N.  T.  130;  State 
▼.  Atlantic  City,  49  X.  J.  L.  658;  Davenport  v. 
Kleinschmidt,  6  Mont.  500;  State  v.  Medbery,  7 
Ohio  St.  SSSti  Briefs  App.  91  Pa.  898;  Coulson  v. 
Portland.  Deady,  481. 

The  restriction  applies  to  contrafis  for  years  re- 
lating to  ordinary  current  expenses  payable  out 
of  current  revenues.  Prince  v.  Quinry,  and  Prince 
y.  Quincy,  and  Springfield  v.  Rd wards,  mupra. 

In  Eaut  St.  Louis  v.  Bast  St  Louis  Gas-Light  ft 
GOke  Co.,  98  111.  415,  88  Am.  Rep.  07,  a  contract  for 
Ughtlng  the  streets  for  a  term  of  years  at  an  agreed 
price  to  be  paid  monthly  was  upheld  upon  the 
ground  that  it  created  no  present  indebtedness  for 
the  whole  sum,  but  that  the  Indebtedness  accrued 
from  month  to  month  as  the  gas  was  furnished. 
But  this  ruling  was  explained  in  Prince  v.  Quincy, 
105  HL  188,  44  Am.  Rep.  786,  upon  the  theory  that  it 
did  not  aiBrmativelv  appear  therein  that  the  city 
was  indebted  beyond  Its  hmit. 

East  St  Louis  v.  East  St  Louis  Gas-Light  ft  Coke 
Go.,  supra,  was  followed,  however,  and  cited  as 
authority  in  Carlyle  Water,  L.  ft  P.  Ck>.  v.  Carlyle, 
81  DL  App.  885,  in  which  it  was  held  that  the  rental 
of  hydrants  form  period  of  yean  does  not  create  a 
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present  indebtedness  rendering  an  appropriation 
necessary  upon  entering  into  the  contract  and  It  is 
also  followed  in  Bast  St  Louis  v.  Fiannigan,  28  BL 
App.  449,  also  a  case  of  a  contract  for  furnishing 
gas  in  which  a  distinction  is  drawn  between  a  con- 
tract for  a  gross  sum,  some  or  all  of  which  Is  pay- 
able in  the  future,  and  a  contract  for  future  serv- 
ices from  time  to  time  to  be  paid  for  as  rendered 
from  time  to  time. 

The  contrary  rule  has  been  adopted  by  the 
courts  of  some  of  the  other  states  that  agreements 
for  future  or  periodical  payments  do  not  become 
obligatory  and  are  not  an  indebtedness  until  the 
service  or  other  consideration  for  that  particular 
period  has  been  rendered,  the  indebtedness  being 
deemed  to  be  conditional  upon  performance  and 
the  restrictions  applying  only  when  an  overdue 
payment  will  raise  the  Indebtedness  above  the 
limit  Crowder  v.  Sullivan,  18  L.  R.  A  647, 128  Ind. 
4£6;  Valparaiso  v.  Gardner,  07  Ind.  1,  49  Am.  Rep. 
417;  State  v.  McCauley,  15  Gal.  430;  Rome  v.  Mo- 
wniiams,  67  Ga.  106;  New  Orleans  Gas  Light  Ck>.  y. 
New  Orleans,  42  La.  Ann.  188;  Smith  v.  Bedham* 
144  Mass.  177. 

In  an  early  New  York  case  it  was  held  that  a 
charter  provision  prohibiting  expenditure  beyond 
a  certain  limit  during  the  current  political  year 
does  not  forbid  the  authorisation  of  an  expenditure 
in  that  year  to  be  made,  and  for  services  to  be 
performed  in  a  subsequent  year.  Weston  v.  Syra- 
cuse, 17  N.Y.  UO. 

In  Smith  v.  Newburgh,  77  N.  Y.  180,  holding  that 
a  lease  of  premises  for  a  long  term  of  years  with 
rent  payable  semi-annually  creates  an  indebted- 
ness of  the  aggregate  amount  at  the  time  of  the 
execution  of  the  lease,  Weston  v.  Syracuse, 
awprOn  was  distinguished  upon  the  ground  that  it 
turned  upon  the  peculiar  phraEeology  of  the 
charter  provision. 

Rutin  Utica  Water-works  Go.  y.  I7tica,81  Hun» 
428,  It  was  held,  without  noticing  either  of  the 
above  cases,  that  a  continuing  contract  for  a  sup- 
ply of  water  to  be  paid  for  annually  does  not  con- 
travene a  charter  provision  prohibiting  debts 
which  shall  not  be  payable  within  the  year  in 
which  contracted,  and  that  it  does  not  ripen  into  a 
debt  except  from  year  to  year  each  yearns  indebt- 
edness being  only  for  the  water  f urnisbed  in  that 
year. 

Provigion  for  future  paymenL 

A  municipality  which  has  reached  its  limit 
may  anticipate  the  collection  of  the  revenue  ap- 
propriated to  its  uae  by  drawing  warrants  against 
taxes  levied  but  not  yet  collected,  thus  vir- 
tual^ appropriating  and  assigning  the  amount 
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taxes  as  it  may  legally  and  in  good  faith  intend 
to  ley?  therefor,  such  contract  does  not  oonsti- 
tnte  the  incurring  of  indebtedness  within  the 
meaning?  of  the  constitutioDal  provisions. 

See  also  IHcely  y.  Cedar  FtUU,  27  Iowa,  227. 

Valparaiso  y.  Gardner,  97  Ind.  1,  49  Am. 
Hep.  417,  iB  on  "all  fours"  with  the  one  at  bar, 
inyolving  precisely  the  same  Questions. 

The  court  in  substance  declares  that  where 
the  installments  for  water  can  be  met  out  of 
current  revenues  no  debt  ia  created,  eyen 
thouffh  the  indebtedness  be  beyond  the  limit, 
and  that  the  city  is  only  liable  for  the  water  as 
furnished,  and  not  before  and  only  after  the 
money  is  earned  does  it  become  a  debt. 

See  also  QuiU  y.  Indianapolis,  7  L.  R.  A. 
681,  124  Ind.  292;  Crowder  y,  Suilivan,  13  L. 
R.  A.  647,  128  Ind.  486;  Valparaiso  v.  Oard- 
nsr,  supra;  Bast  8t.  Louis  v.  East  8t,  Louis 
Qas  Light  A  Coke  Co,  98  III  415,  88  Am.  Rep. 
97;  Qrant  y.  Dawnport,  supra;  DUL  Mun. 
Corp.  4th  ed.  §  185. 


H»aelii||fif9  /.,  delivered  the  opinion  of 
the  court: 

On  June  18,  1892.  the  appellee,  through 
its  board  of  council  men,  entered  into  a  con- 
tract with  its  oo-appellee  John  P.  Martin, 
by  the  terms  of  which  the  latter  agreed  to 
construct  and  maintain  in  and  near  the  city 
a  system  of  waterworks  and  sewerage,  and 
also  an  electric- light  plant.  For  the  use  of 
seventy  hydrants  for  five  years,  and  of  thirty- 
five  arc  lights  for  the  same  period,  the  city 
agreed  to  pay  Martin,  as  rent,  the  sum  of 
$S,500  per  year.  At  the  expiration  of  the 
five  years  the  contract  for  water  rental  was  to 
continue  fifteen  years  longer,  at  $4,500  per 
year,  the  city  having  an  option  to  renew  the 
contract  for  lights  at  $1, 000  per  annum.  The 
city  contained  a  population  of  more  than 
8,000,  and  less  than  8,000,  and  therefore 
would  be  a  city  of  the  fourth  class  whenever 
the  assignment  and  classification  should  be 
made  of  the  cities  and  towns  of  the  state  as 


drawn  to  the  holder  of  the  warrant.  Law  v.  Peo- 
ple, 67  111.  385;  Springfield  ▼.  Edwards,  84  HL  026; 
Bast  St.  Louis  v.  Flaonigan,  28  III.  App.  449;  Fuller 
V.  Heath,  89  HL  296;  French  v.  BurlinRton,  42  Iowa* 
614:  Koppikufl  v.  State  Capitol  Comrs.  16  Oal.  248; 
Alpena  v.  KeUey  (Mioh.)  Nov.  21, 1898;  State  v.  Park- 
inson, 6  Nev.  15. 

Where  servloes  are  to  be  paid  for  in  cash  at  the 
time  of  completion,  oat  of  a  fund  to  be  de- 
ilved  from  special  assessments  upon  the  property 
benefited,  no  indebtedness  Is  Incurred  therefor, 
even  though  durinsr  the  pendency  of  the  work 
bonds  are  issued  to  raise  funds  to  carry  It  on. 
QuiU  V.  Indianapolis,  7  L.  R.  A.  681, 124  Ind.  292. 

An  ordinance  providing  for  local  improvements 
to  be  paid  for  in  part  by  general  taxation  and  in 
part  by  assessment  upon  abutting  property  where 
no  provision  for  credit  or  loan  is  made,  does  not 
create  an  indebtedness  within  a  municipal  restric- 
tion. Jacksonville  B.  Oo.  v.  Jacksonville,  114  HL 
667. 

But  in  order  to  escape  the  restriction  the  tax 
must  not  only  have  been  levied  but  the  warrant 
must  be  drawn  payable  out  of  that  particular  fund 
and  be  such  in  legal  effect  as  to  discharge  the 
municipality  from  all  liability.  Springfield  v.  Ed- 
wards. Law  y.  People,  and  East  St.  Louis  v.  Flan- 
nigan,  stipra;  Fuller  v.  Chicago,  89  UL  282;  Spil- 
man  v.  Parkersburg,  85  W.  Va.  605. 

In  East  St.  Louis  v.  Flannigan,  supra^  the  lan- 
guage of  the  court  would  seem  to  confine  the 
power  to  anticipate  to  the  payment  of  current  ex- 
penses. 

The  revenues  must  be  absolutely  certain  to  be 
received  and  it  must  be  confined  to  the  ordinary 
revenues.  If  the  re  ven  ues  of  two  years  a  re  req  uired 
to  pay  an  indebtedness  previously  incurred  the 
restriction  should  be  applied.  French  v.  Burling- 
ton, 42  Iowa,  614. 

The  Oalif  omia  courts  have  held  that  an  act  cre- 
ating a  future  liability  which  appropriates  the 
sum  requisite  to  discbarge  it  does  not  create  a 
clebt  within  restrictions  upon  municipal  indebted- 
ness though  the  limit  is  passed  and  though  made 
in  advance  of  the  collection  of  the  revenue.  Kop- 
plkus  V.  State  Capitol  Oomxs.  16  Cal.248;  People  v. 
Brooks,  Id.  1;  People  v.  Paoheoo,  27  GaL  176;  State 
y.  McCauley,  15  Oal.  480. 

In  People  v.  Pacheco,  supra,  the  law  making  the 
appropriation  also  imposed  a  special  tax  and  set 
apart  proceeds  to  constitutes  special  fund  to  meet 
It 

So  a  restriction  upon  incurring  debts  and  mak- 
ing loans  without  a  contemporaneous  appropri- 
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ation  of  a  sufficient  annual  income  or  tax  to 
pay  interest  and  sink  the  principal  within  a  cer- 
tain time,  applies  to  funded  debts  only  and  does 
not  require  every  contract  to  be  accompanied  by 
an  appropriation  though  it  may  ripen  into  a  debt. 
Tatham^s  App.  80  Pa.  46& 

But  a  restriction  upon  Incurring  any  expense 
unless  an  appropriation  covering  it  had  been 
previously  made  operates  to  invalidate  any  indebt- 
edness incurred  after  an  appropriation  for  that 
purpose  has  been  made  and  exnausted.  Kings- 
land  V.  New  York,  5  Daly,  448. 

A  restriction  upon  the  creation  of  debts  unless 
at  the  same  time  provision  \b  made  for  taxation  for 
its  payment  requires  debts  for  current  expenses 
to  run  concurrently  with  the  current  revenues. 
They  are  invalid  if  they  mature  at  such  a  time  as 
to  make  them  a  charge  upon  future  revenues. 
Terrell  V.  Dessaint,?!  Tex.  770;  Ghirrison  v.  Chica- 
go, 7  Biss.  480. 

A  two-year  old  note  falls  within  this  restriction. 
Terrell  v.  Dessaint,  suyra, 

A  contract  by  a  parish  engaged  in  heavy  litiga- 
tion with  an  experienced  attorney  other  than  tbe 
legal  adviser  of  the  parish  is  not  within  a  statutory 
requirement  that  a  debtor*s  liability  cannot  be  in- 
curred without  at  the  same  time  providing  for  its 
payment.  Talbott  v.  Parish  of  Ibervill,  24  La. 
Ann.  185. 

A  restriction  against  incurring  indebtedness  ex- 
ceeding in  any  year  the  income  and  revenues  prcK 
vided  for  it  for  such  year  prohibits  the  payment 
of  an  indebtedness  of  one  year  out  of  the  iocome 
and  revenues  of  another  year.  San  Frandsoo 
Gas  Co.  y.  BrickwedeU  62  CaL  64L 

OwrrefA  expenses  and  indebtedfisss  fMvoMe  out  qf 

currtni  revenues. 

The  oourts  of  a  number  of  the  states  have  held 
that  an  absolute  prohibition  against  incurring  in- 
debtedness in  any  manner  or  for  any  purpose  be- 
yond certain  limits  invalidates  any  contract  raising 
the  indebtedness  above  that  limit  even  though  it 
pertains  to  the  ordinary  expenses  of  the  affairs  of 
government  Prince  v.  Quincy,  105  lU.  188,  44  Am. 
Bep.  786:  Prince  v.  Quincy,  128  111.  448;  Prince  v. 
Quincy.  28  III.  App.  490;  Springfield  v.  Edwards,  84 
Ifl.  686:  Saokett  v.  New  Albany.  88  Ind.  478,  45  Am* 
Rep.  467:  People  v.  May,  9  Colo.  80;  Nougues  v. 
Douglass,  7  CaL  66;  Adams  v.  East  River  Sav.  lost. 
65  Hun,  145,  affirmed  186  N.  Y.  62;  Spilman  v.  Park- 
ersburg, 85  W.  Va.  605:  Barnard  v.  Knox  County» 
18  L.  B.  A.  244. 105  Mo.  382 ;  State  v.  Columbia.  lU 
Mo.  866;  Book  v.  Earl,  87  Mo.  246;  Hebard  v.  Ash> 
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(required  bj  the  constltutioD.    This  assign- 
«nent  or  classification  had  not  been  made  at 
the  date  of  the  contract  or  institution  of  this 
-action.    The  indebtedness  of  the  city  was 
aomethinff  like  $125, 000,   due,   mainly,    in 
5-^  bonds  to  the  Ohio  Valley  Railway  Com- 
pany.   The  yalue  of  the  taxable  property  for 
1891  was  |1, 646, 380.    It  is  shown  that  with  a 
tax  rate  of  75  cents  on  the  $100,  toirether  with 
the  usual  collections  from  other  fixed  sources, 
the  city  could  pay  its  annual  current  expenses 
-of  all  kinds,  and  also  the  additional  water 
and  light  rental  proposed  in  the  contract,  and 
.still  haye  an  annual  surplus  of  seyeral  thous- 
and dollars.     Immediately  after  this  con- 
tract was  made,  the  appellants,  who  are  cit- 
izens and  taxpayers  of  the  city,  instituted 
this  action  to  haye  the  contract  declared  yoid, 
-contending  that  the  city  of  Hopkinsville,  or 
Its  board  of  councilmen,   had  no  constitu- 
-tional  power  to  make  the  contract,  because  it 
'bound  the  city  to  pay  an  indebtedness  shown 


to  be  in  excess  of  the  limitation  imposed  on 
the  city  and  its  authorities  b^  the  constitu- 
tion. There  were  other  contentions  which  are 
not  necessary  to  notice.  The  chancellor  de- 
termined all  the  points  made  against  the 
plaintiffs  below,  upheld  the  contract  and  dis- 
missed the  petition.  This  appeal  inyolyea 
the  correctness  of  that  judgment. 

The  constitutional  provision  supposed  to 
affect  the  question  inyolved  is  as  lollows: 
''Sec.  158.  The  respective  cities,  towns, 
counties,  taxing  districts  and  municipalities 
shall  not  be  authorized  or  permitted  to  incur 
indebtedness  to  an  amount,  including  exist- 
ing indebtedness,  in  the  aggregate  exceeding 
the  following  named  maximum  percentages 
on  the  value  of  the  taxable  property  therein, 
to  be  estimated  by  the  assessment  next  before 
the  last  assessment  previous  to  the  incurring 
of  the  indebtedness,  viz.  :  .  .  .  cities  ana 
towns  of  the  fourth  class,  five  per  centum. 
.     .    .    Provided,  any  city,  town,  etc.,  may 


land  County,  65  Wis.  140; Lake  OouDty  v.  Rollins,  130 
U.  8.  eet,  32  L.  ed.  1060. 

And  even  though  they  are  payable  out  of  oor- 
•«ent  revenues.  Prinoe  v.  Quinoy,  28  IlL  App 
480. 

A  city  whose  Indebtedness  has  reached  the  limit 
tauBt  carry  on  the  corporate  operations  while  in 
that  condition  upon  the  cash  system  and  not  on 
■credit,  doinir  nothiD^r  more  than  to  anticipate  a 
tegallevy  already  made.    Spllman  v.Parkersburff, 

And  even  though  they  are  compulsory  obllga- 
-tjons  such  as  wltoesses^  and  Jurors^  fees,  election 
'COStB,  charges  for  board  of  prisoners,  county 
tieasurers*  commissions,  etc  Lake  County  v. 
JtoUins,  supra. 

As  to  compulsory  indebtedness  in  such  cases,  see 
^further  supra  under  heading  Must  be  voluntary. 

In  Indiana  this  rule  does  not  extend  to  a  contract 
/or  a  usual  and  necessary  thing  such  as  water  or 
Jight  agreed  to  be  paid  for  periodical ly  as  fur- 
oished,  the  debt  for  each  period  coming  Into  ezlst- 
•«Doe  when  the  compensation  for  that  period  has 
been  earned.  Crowder  v.  Sullivan,  18  L.  B.  A.  647, 
128  Ind.  486. 

Usual,  ordinary,  and  necessary  expenses  are  not 
included  in  restrictions  upon  municipal  indebted- 
ness by  the  courts  of  several  of  the  states.  Rice  v. 
Keokuk.  15  Iowa;  679;  Grant  v.  Davenport,  86  Iowa, 
^896:  Tucker  v.  Raleigh,  76  N.  C.  267. 

So  some  of  the  cases  hold  that  debts  in  the  nat- 
ure of  ordinary  administrative  and  current  ex- 
penses payable  oat  of  current  revenues  are  not 
within  such  restrictions.  Layoock  v.  Baton  Rouge* 
86  La.  Ann.  47<»;  Biryer  y.  Brenham,  66  Tex.  626; 
•Grant  v.  Davenport,  8tt2>ra. 

Keither  is  the  lasue  of  warrants  for  current  ex- 
veaaea  which  do  not  exceed  the  current  revenue 
the  creation  of  an  indebtedness  within  a  prohibi- 
tion thereof  unless  a  special  tax  be  levied  to  meet 
the  interest  and  create  a  sinking  fund.  Corpus 
Christl  V.  Woessner,  58  Tex.  462. 

And  the  same  rule  applies  to  ordinances  direct- 
ing street  labor  wltbln  the  limit  of  current  reve- 
nues.   Reynolds  v.  Shreveport,  18  La.  Ann.  426. 

An  indebtedness  incurred  for  a  supply  of  water 
:ior  the  use  of  the  municipality  and  its  inhabitants 
is  an  ordinary  indebtedness  for  a  municipal  pur- 
-pose  not  alfectedby  the  restriction  within  the  rule 
relied  on  in  the  laUer  class  of  cases.  Comstock  v. 
Syracuse,  5  N.  Y.  Snpp.  874;  Grant  v.  Davenport, 
88  Iowa,  896:  Capital  City  Water  Co*,  v.  Montgom- 
ery, 92  Ala.  868. 

So  Is  an  indebtedness  for  supplying  light  to  the 
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city  and  its  inhabitants.  Laycock  v.  Baton  Rouge, 
supra:  Lott  v.  Waycroas,  84  Ga.  681. 

Including  the  establishment  of  an  electric  light 
system,  that  being  a  city  purpose,  within  the  mean- 
ing of  a  restriction  on  Indebtedness  except  for  a 
city  purpose.  Hequembourg  v.  Dunkirk,  48  Hun, 
550. 

So  Is  an  indebtedness  for  making  and  repairing 
township  roads  an  incidental  and  ordinary  expense. 
Lehigh  Coal  ft  Nav.  Co*8  App.  112  Pa.  860. 

So  is  an  indebtedness  incurred  In  the  support  of 
convicts.    State  v.  McCauley,  15  CaL  430. 

In  Jonas  v.  Cincinnati,  18  Ohio,  818,  It  was  held 
that  a  contract  for  lighting  a  street  is  within  a 
charter  provision  prohibiting  the  city  council  from 
making  or  authorizing  any  contract  for  the  pay- 
ment of  money  at  any  day  beyond  the  current  fis- 
cal year. 

In  Austin  v.  Seattle,  2  Wash.  667,  it  was  held  that 
an  Indebtedness  mcurred  for  water  and  sewerage 
purposes  is  not  to  be  considered  as  a  part  of  the 
general  Indebtedness  of  the  city  and  isviot  to  be 
considered  in  determining  whether  the  limit  of 
general  indebtedness  has  been  reached. 

Rutin  Nelson  v.  New  York,  68  N.  Y.  686, It  was 
held  that  a  statutory  prohibition  against  Incurring 
expense  unless  an  appropriation  covering  it  had 
been  previously  made  applies  to  an  authorized 
purchase  of  sewer  materials. 

So  in  Wallace  v.  San  Jos^,  29  Cal.  180,  an  agree- 
ment to  pay  an  attorney  a  sum  of  money  at  a  f  ut* 
ure  time  it  he  succeeds  in  placing  the  city  In  pos- 
session of  certain  lands  was  held  to  be  within  a 
prohibition  against  creating  debts  to  arise  in  the 
future  unless  there  is  money  in  the  treasury  to  pay 
them. 

A  prohibition  against  borrowing  money  or  con- 
tracting debts  which  cannot  be  paid  out  of  the  rev- 
enues of  the  fiscal  year  does  not  apply  to  a  contract 
whereby  the  city  agrees  to  pay  an  electric  light 
company  a  certain  sum  per  year  for  a  number  of 
years  If  the  amount  to  be  paid  each  year  does  not 
exceed  the  revenue  for  that  year.  Merrill  Railway 
ft  Lighting  Co.  y.  Merrill,  80  Wis.  858. 

Change  of  form  of  indebUidnets. 

Bonds  issued  and  sold  for  the  purpose  of  refund- 
ing other  valid  outstanding  bonds,  the  issuance  of 
which  does  not  In  fact  increase  the  indebtedness, 
but  merely  changes  its  form,  are  not  affected  by 
restrictions  upon  municipal  indebtedness.  .£tna 
L.  Ins.  Co.  V.  Lyon  County,  44  Fed.  Rep.  8S9. 

The  same  rule  applies  to  the  issue  of  new  twnds 
or  other  evidences  of  indebtedness  in  the  place  of 
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contract  an  indebtedness  in  excess  of  such 
limitations  when  the  same  has  been  author- 
ized under  laws  in  force  prior  to  the  adop- 
tion of  this  constitution,  or  when  necessary 
ior  the  completion  of  the  payment  for  a  pub- 
lic improvement  undertaken  and  not  com- 
pieted  and  paid  for  at  the  time  of  the  adop- 
tion of  this  constitution.  .  .  .**  ''Sec. 
166.  All  acts  of  incorporation  of  cities  and 
towns  heretofore  granted,  and  all  amend- 
ments thereto,  except  as  provided  in  section 
one  hundred  and  sixty-seven,  shall  continue 
in  force  under  this  constitution,  and  all  city 
and  police  courts  established  in  any  city  or 
town  shall  remain,  with  their  present  powers 
and  jurisdictions,  until  such  time  as  the  gen- 
eral assembly  shall  provide  by  general  laws 
for  the  government  of  towns  and  cities  and 
the  officers  and  courts  thereof ;  but  not  longer 
than  four  years  from  and  after  the  first  day 
of  January,  one  thoupand  ei^ht  hundred  and 
ninety-one,  within  which  time  the  general 
assembly  shall  provide  by  general  laws  for 
the  government  of  towns  and  cities,  and  the 
officers  and  courts  thereof  as  provided  in  this 
constitution. " 

By  their  contention  the  appellants  mean 
that  the  indebtedness  of  the  city  at  the  time 
of  the  contract  was  in  excess  of  5  per  centum 
on  its  taxable  property,  which  is  the  limit 
prescribed  by  the  158th  section  of  the  Consti- 
tution for  cities  of  the  fourth  class ;  and  Hop- 
kinsville  is  alleged  to  be  a  city  of  the  fourth 
class,  by  reason  of  its  population  being  8,000 
or  more,  and  less  than  8,000.  In  order  to  ap- 
ply this  limit  of  5  per  centum,  counsel  for 
the  appellants  plead  as  a  fact  that  the  popu- 
lation of  the  city  was  such  as  required  its  as- 


signment and  classification  amons  cities  of 
the  fourth  class.  It  is  not  contended,  as  we- 
understand  the  argument,  that  the  actual  as- 
signment— the  mere  form  of  classification — 
directed  by  the  constitution  to  be  made  by  tho 

general  assembly  can  be  made  by  the  courts, 
ut  that  it  was  the  evident  intention  of  the 
framers  of  the  constitution  to  have  the  whole- 
some limitations  provided  for  in  the  sectioi^ 
to  apply  instantly  upon  its  adoption;  that 
the  assignment  or  classification  was  a  mere- 
form,  and  its  delay  should  not  entitle  the 
cities  desiring  to  do  so  to  overreach  the  plaii> 
provisions  of  the  constitution,  and  deliber- 
ately incur  an  unauthorized  indebtedness. 
Notwithstanding  the  fact  that  some  difficulty 
may  seemingly  arise  in  ascertaining  what 
maximum  percentage  on  the  value  of  Uie  tax- 
able property  in  a  given  city  is  to  be  applied 
in  determining  what  limitation  on  its  in- 
debtedness shall  control  in  the  absence  of  the 
classification,  yet  we  are  constrained  to  the 
conclusion  that  not  to  apply  the  section  as  one 
affecting  and  controlling  the  cities  of  the 
commonwealth,  immediately  upon  the  adop- 
tion of  the  constitution,  would  be  in  clear 
defiance  of  the  determined  will  of  the  body 
framing  the  Instrument.  No  one  idea  standa 
out  more  clearly  than  that  barriers  should  be 
erected  against  the  creation  of  municipal  in- 
debtedness. In  times  of  popular  excitement 
the  internal  improvement  craze  had  well  nigh 
wrecked  many  of  the  most  flourishing  coun- 
ties and  towns  of  the  hitherto  staid  and  con- 
servative commonwealth.  To  seek  excuses- 
for  withholding  the  application  of  these  con- 
servative restraints  thus  wisely  devisi^  by 
this  body  of  enlightened  men,  and  delay  the 


matured  bonds  or  a  preexisting  debt,  filanton  v. 
McDowell  County  Ck>air8. 101  N.  C.  682:  Powell  v. 
Madison,  107  Ind.  106;  Poughkeepeie  v.  Qulntard,66 
Hun,  lU,  affirmed,  186  Nf.  Y.  875. 

Stock  cfieated  bj  the  city  of  New  York  constitut- 
InKadebt  payable  by  taxation  held  by  coxnxnis- 
sioneiB  of  a  sinking  fund  provided  for  the  payment 
of  a  public  debt,  the  object  of  tbe  purchase  by  the 
commissioners  being  the  extinction  of  tbe  stock,  is 
not  an  Indebtedness  of  tbe  city  within  restrictions 
thereon.  Bank  for  Savings  in  New  York  v.  Grace, 
102  N.  Y.  814. 

But  where  bonds  are  issued  and  sold  the  fact  that 
the  proceeds  are  to  be  used  to  acquire  property 
equal  in  value  to  the  amount  of  the  loan  will  not 
withdraw  them  from  the  operation  of  the  restric- 
tion.   Scott  V.  Davenport,  84  Iowa,  208. 

So  in  Doon  Dist.  Twp.  v.  Cummins,  142  U.  S.  866, 
85  Ik  ed.  1044,  the  United  States  Supreme  Court 
held,  following  the  trend  of  the  Iowa  decisions  in  a 
case  arising  under  the  constitution  and  statutes 
of  that  state,  that  t>ODd8  issued  by  a  school  district 
In  excess  of  the  limit  and  sold  for  tbe  purpose  of 
appljing  the  proceeds  to  the  payment  of  its  pre- 
vious bonded  mdebtednessare  void  in  the  hands  of 
a  purchaser  with  notice,  reversing  Cummins  v. 
Doon  Dist  Twp.  42  Fed.  Kep.  644. 

Restrictions  upon  loaning  credit  or  becoming  a 
stockholder  in  a  corporation  do  not  prevent  a 
munloipaUty  already  owning  stock  in  a  corpora- 
tion for  the  construction  of  a  public  work  from 
purchasing  the  rest  and  becoming  the  entire  owner 
and  agreeing  upon  a  dissolution  under  legislatlvB 
authority.  People  v.  Kelly,  5  Abb.  N.  C.  888. 76  K. 
Y.476. 

EstimaU  of  amount  of  indebtedness. 

.  The  estimate  to  find  if  the  limit  has  been  passed 
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by  an  issue  of  bonds  should  be  made  at  the  time  of 
the  issue.  Tf  within  it  then  it  is  immaterial  that 
it  would  have  exceeded  at  the  time  the  bonds  were 
issued.  Thompson-Houston  Electric  Co.  ▼.  New- 
ton,  42  Fed.  Bep.  728. 

Or  at  the  time  Judgment  thereon  was  rendered. 
Wilder  v.  Bio  Grande  County  Comis.  41  Fed.  Bep. 
512. 

Unpaid  interest  on  donations  previously  made 
will  not  be  considered  in  making  the  estimates* 
Jones  V.  Hurlburt,  18  Neb.  126. 

Nor  will  uncollected  taxes  or  the  levy  for  tbe 
current  year  be  deducted.  Coundl  Bluffs  v.  Stew- 
art, 51  Iowa,  886. 

Bestriotions  apply  to  each  mnnlcipallty  singly,  so- 
that  where  different  municipalities  embraoe  the 
same  territory  in  whole  or  in  part  the  validity  of  a 
debt  incurred  by  one  wUl  not  be  affected  by  the  ex- 
tent of  the  indebtedness  of  the  other.  Wilson  y. 
Sanitary  Dist.  of  Chicago  Trustees,  188  Dl.  418. 

Nor  does  a  restriction  upon  county  lndebtedne8»^ 
affect  the  validity  of  bonds  issued  by  one  of  Its  pre- 
cincts in  addition  to  any  amount  tbe  county  may 
have  issued.  State  v.  Lancaster  County  Comrs.  a 
Neb.  214. 

So,  a  restriction  upon  a  county  oontaming  a  city 
with  a  designated  number  of  inhabitants  is  to  be 
taken  distrlbutlvely  and  not  collectively,  so  that  in 
determining  where  the  limit  has  been  reached  a  debt 
of  one  may  not  be  charged  against  the  other. 
Adams  v.  Bast  Blver  Sav.  Inst  186  N.  Y  62,  affirm- 
ing 66  Hun,  146. 

The  West  Virginia  Constitutional  restriction  i» 
addressed  not,  alone  to  the  legislature  bat  to  the 
several  counties,  cities,  etc,  and  all  other  depart- 
ments  and  officers  of  the  state.  List  v.  Wheeling. 
7W.Va.60L  F.  H,  a 
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beneficent  results  intended,  merely  because  a 
formal  assignment  of  a  given  citj  had  not 
been  made  to  its  appropriate  class,  would  be 
giving  prominence  to  the  shadow,  and  losing 
sight  of  the  substance.  Moreover,  it  will  be 
ol^rved  that  the  percentages  are  not  fixed 
wholly  with  reference  to  the  classes  to  which 
the  cities  may  belong,  but  the  per  centum 
fixed  for  some  of  the  cities  is  made  to  depend 
on  their  population ;  and  reconrse  must  there- 
fore be  had,  in  such  cases,  to  the  ordinary 
methods  of  proof  to  ascertain  the  per  centum 
applicable.  In  discussing^a  similar  question 
it  was  said  in  Law  v.  People,  87  111.  385: 
**  It  has  been  repeatedly  held,  and  is  regarded 
as  settled  doctrine,  that  all  negative  or  pro- 
hibitive clauses  of  this  character  found  in  a 
constitution  execute  themselves,  as  legisla- 
tive provisions  in  the  same  or  other  language, 
prohibiting  the  incurring  of  such  indebted- 
ness, could  be  no  more  binding  or  forcible 
tban  the  constitution  itself."  Jn  the  case  of 
Holizhauer  v.  JSewport,  15  Ky.  L.  Rep.  188, 
it  was  contended  that  because  the  indebted- 
ness of  the  city  at  the  time  of  the  adoption  of 
the  present  constitution,  and  at  the  time  the 
contracts  in  question  were  entered  into,  was 
in  excess  of  10  per  centum  on  the  valuation 
of  her  taxable  property  during  that  time, 
therefore  the  prohibitory  provisions  of  section 
158  were  applicable ;  and  we  said  of  this  con- 
tention: ^'It  may  be  admitted  that  to  the 
extent  that  this  section  provides  for  a  state 
of  case  in  existence  at  the  time  of  the  adop- 
tion of  the  constitution  it  is  applicable  to 
all  towns  and  cities  resting  under  the  condi- 
tions named.  But,  in  express  terms,  the  lim- 
itation of  10  per  centum  may  be  exceeded 
when  the  proposed  indebtedness  'has  been 
authorized  under  laws  in  force  pi'ior  to  the 
adoption  of  this  constitution. '"  This  section 
was  therefore  treated  as  in  full  force  upon 
the  adoption  of  the  constitution,  and  as  ap- 
plicable to  the  cities  and  towns  resting  under 
the  conditions  named.  The  contract  for  the 
increased  indebtedness  of  the  city  (Newport) 
was  upheld  upon  the  ground  that  it  was  con- 
tracted **  under  laws  in  force  prior  to  the 
adoption  of  the  constitution,"  those  laws  be- 
ing in  the  form  of  amendments  to  tlie  charter 
of  the  city,  approved  in  1890,  authorizing 
the  issuance  or  bonds  for  specific  purposes, 
to  be  paid  by  taxes  levied  within  certain 
specified  tax  districts  creat^  by  the  acts  in 
question.  These  amendments  to  the  organic 
laws  of  the  city  were  held  to  be  continued  in 
force  in  express  terms,  under  the  provisions 
of  section  166  of  the  Constitution. 

Construing  the  section  (158)  as  operative 
immediately  upon  the  adoption  of  the  consti- 
tution, the  question  is,  Does  the  contract 
under  consideration  ^^  authorize  an  indebted- 
ness" on  the  part  of  the  city  of  Hopkinsville 
"to  an  amount,  including  existing  indebted- 
ness, in  the  aggregate  exceeding"  five  per 
centum  on  the  taxable  property  of  the  city? 
The  question  is  wholly  new  to  the  law  of  our 
state ;  but  the  constitutions  of  a  number  of 
the  other  states  contain  provisions  similar  to 
the  one  under  consideration,  and  the  answers 
given  by  their  various  courts  to  the  question 
indicated  are  by  no  means  harmonious.  It  is 
to  be  remembered  that  the  annual  rentals  arc 
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to  be  met  out  of  the  annual  revenues  without 
any  increase  of  the  tax  rate  of  75  cents  on  tlie> 
$100  of  taxable  property,  and  that  as  the  con- 
tractor, Martin,  furnislies  the  water  and  light, 
and  thus  earns  the  money,  he  is  paid  therefor. 
The  appellees  therefore  contend  that  the  lia- 
bility is  thus  extinguished  as  soon  as  it 
comes  into  existence.  They  contend  that 
**  when  liabilities  are  created,  and  appropria- 
tions are  made,  which  are  within  the  limit* 
of  the  revenue  accruing  to  meet  them,  they 
are  not  debts,  within  the  meaning  of  the  pro- 
hibition of  the  constitution."  The  cases 
relied  on  by  them  sustain  their  contention  that 
revenues  may  be  disposed  of  in  advance  of 
their  receipt, —hypotliecated,  as  it  were,  aft 
if  already  in  the  treasury,  and  when  such  an 
appropriation  wil  1  meet  and  discharge  the  ob- 
ligation, which  is  but  a  contingent  one,  no 
indebtedness  is  created,  in  the  meaning  of  the 
constitution.  We  siippose,  however,  that,  if 
tlie  words  used  in  the  constitution  are  to  be- 
given  their  usual  and  commonly  accepted 
meaning  by  the  contract  in  question  the  city 
does  "incur  an  indebtedness,"  in  the  sense 
these  terms  are  used  in  the  constitution ;  and 
that  this  indebtedness  is  in  excess  of  th» 
limitation  imposed  is  apparent. 

Turning  to  8ome  of  the  decisions  in  states 
with    constitutional    provisions   similar   to 
ours,  we  find  the  Illinois  supreme  court,  in 
Springfeld  v.  Edwards,  84  111.  626,  thus  dis- 
cussinjB:  the  question •    "It  is  provided  by 
section  12,  article  9,  of  the  present  Constitu- 
tion that  *no  county,  city,  township,  school 
district,  or  other  municipal  corporation  shall 
be  allowed  to  become  indebted,  in  an^  man- 
ner or  for  any  purpose,  to  an  amount  includ- 
ing existing  indebtedness  in  the  aggregate 
exceeding  five  per  centum  on  the  value  of  tlie 
taxable  property  therein,  to  be  ascertained  by 
the  last  assessment, '  etc.     .     .     .     The  pro- 
hibition is  against  becoming  indebted — that 
is,  Voluntarily  incurring  a  legal  liability  to 
pay  in  any  manner,  or  for  any  purpose — when 
a  given  amount  of  indebtedness  has  previous- 
ly been  incurred.  It  could  hardly  be  probable 
that  any  two  individuals  of  average  intelli- 
irence  could  understand  this  language  dif- 
ferently.    It  is  clear  and  precise,   and  thero^ 
is  no  reason  to  believe  the  convention  did  not 
intend  what  the  words  convey.     A  debt  pay* 
able  in  the  future  is  obviously  no  less  a  debt 
than  if  payable  presently  ;  and  a  debt  payable 
upon  a  contingency,  as  upon  the  happening 
of  some  event,  such  as  the  rendering  of  serv- 
ice or  the  delivery  of  property,  etc.,  is  somo 
kind  of  a  debt,  and  therefore  within  the  pro- 
hibition.    If  a  contract  or  undertaking  con- 
templates, in  any  contingency,  a  liability  to* 
pay  when  the  contin^jency  occurs,   the  lia- 
bility is  absolute, — the  debt  exists,   and  it. 
differs  from  a  present  unqualified  promise  to> 
pay  only   in  the  manner  by  which  the  in- 
dcDtedness  was  incurred ;  and,  since  the  pur- 
pose of  the  debt  is  expressly  excluded  from- 
consideration,    it  can   make    no   difference 
whether  the  debt  be  for  necessary  current 
expenses  or  for  something  else."    In  Culbert' 
son  V.  Fulton,  127  III.  80,   in  discussing  a 
contract  for  constructing  a  system  of  water- 
works to  be  paid  for  in  the  future,  the  court 
said:    "By   entering    into  the   contract   ot 
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August  15,  1887,  the  clt7  'became  indebted.  * 
The  obligation  entered  into  by  the  terms  of 
the  contract  constituted  such  an  indebtedness 
as  is  contemplated  by  the  language  of  the 
-constitution.  It  cannot  be  said  that  the  in- 
•debtcdness  did  not  come  into  being  until  the 
work  was  completed  and  accepted  by  the  city. 
Tiie  city  bound  itself  to  pay  for  the  work 
when  it  should  be  completed,  and  could  be 
•compelled  to  so  if  this  work  should  be  done 
according  to  contract  \"  and  the  case  of  Spring- 
field  V.  Edwards,  supra,  is  referred  to  and  ap- 
proved. To  the  same  effect  are  the  cases  lo 
the  same  court,  of  Law  v.  People^  87  111. 
885,  and  Pnnce  y.  Quincy,  105  111.  188,  44 
Am.  Rep.   785. 

In  the  case  of  Sackett  y.  Neto  Albany,  88 
Ind.  478,  45  Am.  Rep.  467,  it  was  held  that, 
where  the  constitution  forbids  a  municipal 
•corporation  ever  to  become  indebted  beyond 
A  certain  amount,  that  sum  may.  not  be  ex- 
•oeeded,  even  for  necessary  expenses.  The  con- 
tract was  for  the  erection  of  fire-alarm  strikers 
and  signal  boxes  at  the  price  of  $8,325,  when 
the  limit  imposed  by  the  constitution  had 
-already  been  exceeded.  The  language  of  the 
HX>n8titution  was  similar  to  ours,  and  the 
'Court,  by  Chief  Justice  Niblack,  after  review- 
ing the  decisions  of  the  courts  of  Illinois  and 
Iowa,  said :  **By  'indebtedness'  in  this  con- 
nection we  mean  an  agreenienl  of  some  kind 
\)Y  the  city  to  pay  money  where  no  suitable 
provision  nad  been  made  for  the  prompt  dis- 
<:harge  of  the  obligation  imposed  by  the 
amement.  It  was  obviously  the  intention 
of  the  legislature  in  submitting,  and  of  the 
people  in  adopting,  the  thirteenth  article  of 
the  constitution,   to  arbitrarily  restrict  the 


Sower  of  municioal  corporations  to  contract 
ebts  to  a  limitea  per  centum  of  the  taxable 
property,  and  to  require,  when  that  limit  of 
indebtedness  has  been  reached,  that  such  cor- 
poration shall  be  prepared  to  pay  for  what- 
ever of  value  they  may  obtain,  without  the 
incurrence  of  any  further  indebtedness  for  any 
purpose  whatever," 

That  there  are  cases  in  all  these  states  up- 
holding contracts  similar  to  the  one  now 
under  consideration  must  be  admitted,  and 
that  the  two  classes  of  cases  are  not  easily, 
if  at  all,  reconcilable,  is  evident.  We  have 
adopted  the  view  in  accord  with  the  spirit  of 
our  constitution  as  we  understand  it,  and  as 
we  think  also  in  accord  with  better  reason. 
Any  other  doctrine  opens  the  door  to  all  the 
mischief  intended  to  be  inhibited  by  the  con- 
stitution. A  fair  illustration  of  the  doctrine 
contended  for  by  the  appellees  is  given  in  the 
case  of  Dively  v.  Cedar  FaUs,  27  Iowa,  232, 
relied  on  by  them,  where  it  is  held  that  **  if 
A.  should  undertake  to  build  a  court-house 
within  three  years,  doin^  so  much,  and  to 
be  paid  accordingly,  each  year,  the  obliga- 
tion of  the  contract  would  arise  when  ex- 
ecuted ;  but  the  indebtedness  under  the  consti- 
tution (if  there  were  none  other)  would  be 
measured  by  that  to  be  paid  eacli  year. "  It 
seems  to  us  that  such  a  construction  of  the 
constitution  would  render  the  limitations  in 
question  wholly  nugatory.  It  is  needless  to 
notice  any  other  of  the  alleged  reasons  urged 
against  upholding  the  contract,  as  the  views 
here  announced  are  fatal  to  its  validity. 

Tfi6  judgment  is  reversed,  with  instructions 
to  proceed  according  to  the  principles  an- 
nounced in  this  opinion* 
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Charles  S.  McCULLOUGH  et  al. 

V. 

Oeorge  Just  BROWN  el  al.,  Appta. 


8TATE  of  South  Carolina,  Appt., 

V. 

Thomas  FAGAN  et  al 


And  Four  Other  Cases. 
( S.  a ) 

1.  The  police  power  of  the  state  does 
not  extend  to  the  entire  prohibition  of 
the  sale  of  intozicatinnf  liquors  by  pri- 
vate individuala,  and  the  ffiving  of  a  monopoly 
of  such  business  to  the  state,  without  any  attempt 
to  restrict  or  discourage  such  sales. 

9.  The  state  cannot  embark  in  anjr 
trade  which  involves  the  purchase  and  pale  of 
any  article  of  oommeroe  for  profit,  even  in  the 


absence  of  any  express  provision  In  the  oonstltu- 
tion  affaiost  it. 

8.  A  statute  prohibiting  the  sale  of  in« 
tozicatin§^  liquors  bjr  any  prlwate  in. 
dividual  and  vesting  in  the  state  the  exclusive 
right  to  manufacture  and  sell  such  liquors  vio- 
lates the  provisions  of  the  South  Carolina  Consti- 
tution, arts.  1  and  14,  guaranteeing  all  men  the 
rights  of  '^acquiring,  possessing,  and  protectiog 
property/*  and  providing  that  no  person  shall  be 
^'despoiled  or  dispossessed  of  bis  property,  fmmu. 
iiitiesi,  or  privileges  ...  or  deprived  of  his  life, 
liberty,  or  estate,  but  by  the  Judgment  of  his 
peers  or  the  law  of  the  land.** 

4*    An  injunction  is  a  proper  remedy  on 

behalf  of  taxpayers  to  prevent  the  use  of  publlo 
funds  in  a  business  under  an  unconstitutional 
statute. 

(April  19, 18M.) 

APPEAL  by  defendants  from  a  ]ud$:raent  of 
the  Court  or  Com inou  Pleas  for  Darlington 


Note.— The  difficulty  of  preserving  the  true  line 
i)etween  the  rights  of  the  individual  and  those  of 
^he  publlo  is  well  illustrated  by  the  opinions  in  the 
fiboveoase.  The  evil  of  unrestrained  trafflo  in  in- 
toxicating liquors  and  the  need  of  a  remedy  are 
recognized  in  both  opinions.  But  the  ditter- 
•«nce  of  opinion  seems  to  arise  about  the  kind  of 
vemedy.    It  is  to  be  regretted  that  the  element  of 

1^8  L.  R.  A. 


novelty  could  not  be  eliminated  from  the  remedy 
stricken  down  in  this  case,  that  the  reasoning  of 
the  majority  opinion  migiit  not  have  so  large  an 
advantage  as  is  given  by  want  ot  precedent.  See 
in  connection  with  the  above  case  the  somewhat 
analogous  one  of  Bippe  v.  Decker  (Minn.)  S)  Lt  & 
A«867. 


See  also  26  L.  R.  A.  345;  31  L.  R.   A.  473;  33  L.  R.  A.  582:  47  L.  R.  A.  278. 
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County  in  favor  of  complainants  in  a  suit 
brouebt  to  enjoin  the  carrying  into  effect  of 
the  Dispensary  Act  of  1892.    Affirmed,   . 

APPEAL  by  the  state  from  a  Judgment  of 
the  Court  of  General  Sessions  forKicbland 
County  in  favor  of  defendants  in  an  indict- 
ment lor  selling  intoxicating  liquors  in  viola- 
tion of  the  Dispensary  Act    Ajflrmed, 

The  complaint  in  the  injunction  case  alleged 
'that  the  complainants  were  freehold  voters  and 
taxpayers  of  the  town  of  Darlington,  who  sued 
on  behalf  of  themselves  and  other  taxpayers 
•similarly  situated;  that  the  general  assembly 
bad  recently  passed  the  dispensary  act;  that 
-such  act  was  unconstitutional,  in  violation  of 
article  1,  section  8,  of  the  Constitution  of  the 
U.ited  States,  and  of  articles  6  SDd  7  of  the 
Amendments;  also  in  violation  of  article  1, 
-aectioDS  11  and  14,  and  article  9,  sections  1  and 
4,  of  the  Constitution  of  South  Carolina,  and 
also  was  repugnant  to  the  Constitution  of  South 
Carolina  in  attempting  to  reserve  to  the  state  the 
right  to  trade  in  intoxicating  liquoTs  to  the  ex- 
-elusion  of  its  citizens.  That  under  this  act 
Brown,  Eirven,  aod  Carter  had  been  appointed 
the  county  board  of  control  for  DarliD^^lon  coun- 
ty, and  that  the  board  met  and  appointed  a  day 
for  receiving  applications  for  county  dispenser. 
That  defendant  John  Buckner  Floyd  filed  a 
petition  for  appointment,  and  that  thereafter 
the  board  met  and  appointed  Floyd.  The 
•complaint  then  alle^  that  Floyd's  bond  was 
not  sufficieot;  that  he  did  not  have  a  majority 
of  the  freeholders  of  the  town  upon  his  peti- 
tion, and  asked  for  an  injunction. 

Floyd's  petition  was  as  follows: 

"The  State  of  South  Carolina,  Darlington 
County.  To  the  County  Board  of  Control: 
^The  undersigned,  J.  B.  Floyd,  respectfully 
petitions;  for  appointment  as  a  dispenser  at 
jDarlington,  in  Darlington  county.  He  resides 
in  Darlington,  has  been  engaged  in  business 
two  years  prior  to  this  application  as  a  student 
at  the  University  of  North  Carolina,  real  estate 
a^ent,  clerk  in  a  lawyer's  office,  and  clerk  for 
fais  father,  John  Floyd,  trial  justice.  He  is  a 
citizen  of  the  United  States  and  of  South  Caro- 
lina, has  never  been  adjudged  guilty  of  violat- 
ing the  law  relating  to  intoxicating  liquors,  he 
is  not  a  licensed  druggist,  keeper  of  an  hotel, 
-eating  house,  saloon,  restaurant,  or  place  of 
public  amusement,  and  he  is  not  adoicted  to 
ihe  use  of  intoxicating  liquors  as  a  beverage. 
Dated  at  Darlington,  S.  C,  this  7th  day  of 
June,  1898.    J.  B.  Floyd. 

"  Sworn  to  before  me  this  7th  day  of  June, 
1898.     [Seal.]    John  Floyd,  Trial  Justice. 

"  The  SUte  of  South  Carolina,  County  of 
Darlington.  To  the  Honorable  W.  P.  Carter, 
C  J.  Brown,  and  J.  O.  A.  Moore,  constituting 
the  county  board  of  control  for  the  county  and 
atate  aforesaid,  under  an  Act  entitled  '  An  Act 
to  Prohibit  the  Manufacture  and  Sale  of  Intoxi- 
<»itiog  Liquors  as  a  Beverage  within  This  State, 
except  as  is  hereinafter  Provided.'  approved 
December  24th,  A.  D.  1892.  The  petition  of 
-John  Buckner  Floyd  shows  to  your  honorable 
body  that  he  is  an  applicant  for  the  position  of 
•county  dispenser,  under  and  by  virtue  of  the 
aaid  act,  in  and  for  the  county  and  state  afore- 
aaid,  and  hereby  prays  your  honorable  body 
to  issue  to  him  a  permit  to  keep  and  sell  intox- 
icating liquors,  as  in  said  act  provided,  at 
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Darlington  court-house,  in  said  county  and 
state;  that  your  petitioner's  name  is  John 
Buckner  Floyd;  that  he  resides  with  his  father, 
John  Floyd,  at  Darlington  court-house,  8. 
C. ;  that  his  present  business  or  employment  is 
as  clerk  in  the  office  of  the  said  father,  who  is 
trial  justice  for  Darlington  county,  located  at 
the  town  of  Darlington,  and  that  his  employ- 
ment for  the  past  two  years  he  was  a  student 
at  the  University  of  North  Carolina,  and  for 
the  rest  of  the  time  either  as  a  clerk  in  a  law- 

Jrer's  office  or  as  a  real  -estate  agent  and  col- 
ector  in  the  town  of  Darlington;  that  he  is 
twenty-three  years  of  age,  and  a  citizen  of  the 
United  States  and  South  Carolina;  that  he  has 
never  been  adjudged  guilty  of  violating  the 
law  relating  to  intoxicating  liquors,  and  u  not 
a  licensed  druggist,  a  keeper  of  an  hotel,  eating 
house,  saloon,  restaurant,  or  place  of  public 
amusement;  and  that  he  is  not  addicted  to  the 
use  of  intoxicating  liquors  as  a  beverage;  and 
your  petitioner  will  ever  pray,  and  so  forth. 

'*  The  State  of  South  Carolina,  County  of 
Darlington.  Personally  appears  John  Buck- 
ner Floyd,  who,  first  being  duly  sworn,  says 
that  the  allegations  contained  in  Che  foregoing 
petition  are  true.    J.  B.  Floyd. 

"  Svvorn  to  and  subscribed  before  me  this 
7th  day  of  March,  A.  D.  1898.  [Seal.]  John 
Floyd.  Trial  Justice." 

The  petition  signed  by  the  voters  of  the 
county  was  as  follows: 

"Exhibit  A. 

"B"  "The  State  of  South  Carolina.  Coun- 
ty of  Darliogton.  To  the  Honorable  W.  P. 
Carter,  Geo.  J.  Brown,  and  J.  O.  A.  Moore, 
constituting  the  county  board  of  control  for 
the  county  and  state  aforesaid,  under  an  Act 
entitled  '  An  Act  to  Prohibit  the  Manufacture 
and  Sale  of  Intoxicating  Liquors  as  a  Beverage 
within  This  State,  except  as  herein  Provided,' 
and  approved  December  24th,  1892:  The  peti- 
tion of  the  undersicrned  respectfully  shows  to 
your  honorable  booy  that  they  are  freehold  era 
and  voters  of  the  town  of  Darlington  within 
the  corporate  limits  of  the  town  of  Darling- 
ton, said  state;  that  it  has  been  brought  to 
their  attention  that  John  Buckner  Floyd  has 
made  application  to  your  honorable  body  for  a 
permit  as  county  dispenser,  authorizing  him 
to  keep  and  sell  intoxicating  liquors  at  Darling- 
ton court-house,  S.  C,  as  provided  for  in  the 
above-stated  act  of  the  general  assembly  of 
said  state,  and  that  they  nereby  approve  his 
application,  and  request  his  appointment  as 
such  dispenser;  that  they  are  inf ormed'and  be- 
lieve that  the  said  John  Buckner  Floyd  resides 
with  his  father,  John  Floyd,  at  Darlington,  in 
said  county  and  state;  that  his  present  business 
and  employment  is  that  of  clerk  iu  the  office  of 
his  father,  who  is  a  trial  justice  for  Darling- 
ton county,  located  in  the  town  of  Darlington; 
that  his  employment  for  the  two  years  past  has 
been  a  student  at  the  University  of  Korth 
Carolina,  the  rest  of  the  time  either  as  a  clerk 
in  a  lawyer's  office  or  real-estate  agent  and  col- 
lector in  the  town  of  Darlington;  that  he  is 
twenty-three  years  of  age,  and  a  citizen  of  the 
United  States  and  of  the  state  of  South  Caro- 
lina; that  he  has  never  been  adjudged  guilty 
of  violation  of  the  law  relating  to  intoxicating 
liquors;  that  he  is  not  a  licensed  druggist,  a 
keeper  of  an  hotel,  eating  house,  saloon,  res- 
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tauraDt,  or  place  of  public  amuscineDt,  and 
that  he  is  Dot  addicted  to  the  use  of  intoxicat- 
iug  liquors  as  a  beverage;  that  each  of  us  for 
himself  hereby  states  tl)at  before  signing  this 
petition  he  has  read  the  same,  uoderstands  the 
contents  and  meaning  thereof,  and  is  well  and 
personally  acquainted  with  the  said  John 
Buckner  Floya.  0.  8.  Nettles"  and  seventy- 
nine  others. 

Flojd  filed  a  separate  answer,  as  did  also  the 
board  of  control. 

Further  facts  appear  in  the  opinion. 

Mr,  R.  W.  Boyd*  for  appellant: 

The  judge  said  that  taxpayers  had  a  perfect 
right  to  come,  in  their  own  names,  into  the 
court  on  its  Equity  side,  and  prerent  the  es- 
tablishment of  a  dispensaiT,  if  the  act  be 
unconstitutional.  It  is  true  that  an  unconstitu- 
tional act  will  be  treated  as  Yoid,  and  so  de- 
clared, as  against  the  rights  of  an  individual; 
but  to  justify  the  court  in  acting,  the  individ- 
ual must  allege,  and  show,  that  the  act  con- 
travenes some  special  individual  right  of  his. 

A'te/<f  V.  Gather8,\^  S.  C.  872;  IVinoU  A  St. 
L,  H.  <fe  Canal  Co.  v.  8t,  Louis,  2  Dill.  70; 
Bpconer  v.  McConnell,  1  McLean,  837. 

So  for  an  individual  to  enjoin  in  equity  the 
operation  of  an  unconstitutional  statute,  he 
must  allege  irreparable  special  injury  to  him- 
self. Nor  will  it  do  for  him  simply  to  allege 
such  damage;  he  must  show  the  facts  upon 
which  he  predicates  such  allegation. 

Illinois  d  8t  L,  R.  &  Canal  Co.v,  8t.  Lovis, 
svpra:  High.  Inj .  §  34;  South  Carolina  S.  B. 
Co,  V.  South  Carolina  R.  Co,  4  L.  H.  A.  209, 
80  S.  C.  545. 

An  apparent  exception  to  the  rule  occurs 
where  taxpayers  of  a  municipal  corporation 
seek  to  restrain  the  corporation  from  illegal 
action,  likely  to  increase  their  taxes. 

Mauldin  v.  Greenville,  8  L.  R.  A.  291,  83 
B.  C.  19. 

The  exception  Is  only  apparent;  the  case  is 
really  in  strict  accord  with  the  rule. 

I>iewmeyer  y.  Missouri  d  M.  R.  Co.  62  Mo. 
81,  14  Am.  Rep.  899. 

If  we  eliminate  the  attack  on  the  constitu- 
tionality of  the  act,  what  remains  of  the  ac- 
tion questions  the  title  to  his  office  of  a  public 
otficer,  and  seeks  to  set  aside  and  prohibit  tbe 
action  and  judgment  of  a  quasi  judicial  tribu- 
nal, in  a  matter  entrusted  to  their  Judgment 
and  discretion. 

Siau^.  Sellers,  7 Rich.  L.  870. 

Suchjends  can  be  obtaine<l  in  our  courts  in 
the  name  of  the  state  alone  through  some  one 
or  more  of  tbe  great  prerogative  writs. 

Latrton  v.  Hutson,  MS.,  Dec,  1821,  2  Rice. 
Dig.  138;  Clearif  v.  DeLiesseline,  1  McCord,  L. 
85;  State  v.  DeLiesseline,  Id.  52;  State  v.  Steu- 
art,  5  Strobh.  L.  81;  T^onard's  Case,  3  Rich.  L. 
118;  Slate  v.  Scfinierle,  5  Rich.  L.  804;  Cooper  y. 
Stacker,  9  Rich.  L.  298;  FoUin  v.  Coogan,  12 
Rich.  L.  44;  Bornesby  ▼.  Burdell,  9  S.  C.  N. 
8.808. 

State  officers  will  not  be  restrained  from  en- 
forcing a  law  of  the  state  merely  upon  the 
ground  of  its  alleged  unconstitutionality,  es- 
pecially when  plaintiff  shows  no  injury  to  him- 
self, as  likely  to  result  from  the  enforcement 
of  the  law. 

High.  InJ.  §  1815. 

A  judge  ought  not  to  decide  on  the  constitu- 
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tionality  of  a  statute  on  a  motion  for  an  inter- 
locutory injunction  unless  forced  so  to  do. 

Jeter  v.  State,  1  McCord,  L.  288;  Ex  varU 
Lynch,  16  8.  C.  40;  State  v.  Hagood,  8  L  R. 
A.  841,  80  8.  C.  24;  Scottish  American  Mortg^ 
Co.  V.  Beas,  85  8.  C.  58. 

A  statutory  enactment  will  not  be  declared 
unconstitutional,  and  therefore  void,  unless 
a  clear  and  substantial  conflict  exist  between  it 
and  the  constitution. 

People  V.  QiOson,  109  N.  Y.  889. 

Legislation  by  a  state,  prohibiting  the  man- 
ufacture within  her  limits  of  intoxicating 
liquors,  to  be  there  sold  or  bartered  for  general 
use  as  a  beverage,  does  not  necessarily  infringe 
any  right,  privilege,  or  immunity  secured  by 
the  Constitution  of  the  United  States. 

Mugler  v.  Kansas,  123  U.  8.  628.  81  L.  ed. 
205. 

The  first  ten  amendments  to  the  ConstitutioD 
of  the  United  States  were  not  intended  to  limit 
the  powers  of  the  states  in  respect  of  their  own 
people,  but  to  operate  on  the  federal  govern- 
ment only. 

McElvaine  y.  Brush,  142  U.  8.  155, 85  L.  ed. 
971. 

With  these  exclusions,  the  question  for  dis- 
cussion is,  whether  a  state  can,  as  a  police 
measure,  prohibit  its  citizens  from  the  manu- 
facture and  sale  of  intoxicating  liquors  and 
undertake  itself  the  business  of  purchasing 
and  sellini^sucb  liquors  within  its  borders. 

Mugler  v.  Kansas,  supra. 

The  first  inquiry  is  whether  the  act,  In  itff 
dispensary  provisions,  Is  a  mere  pretense  as  a 
police  measure,  and  has  no  real  or  substantial 
relation  to  tbe  police  purposes  for  the  accom- 
plishment of  which  it  professes  to  have  been 
enacted.  In  making  this  inquiry  we  must 
bear  in  mind  what  is  also  said  in  Mugler  v. 
Kansas,  infra,  that  when  the  question  is  as  to 
the  exercise  of  its  police  power  by  the  state, 
"the  power  to  determine  such  question  so  as 
to  bind  all  must  exist  somewhere,  else  society 
will  be  at  the  mercy  of  the  few  who,  regarding 
only  their  own  appetites  and  passions,  may  he 
willing  to  imperil  the  peace  and  security  of 
the  many,  provided  only  they  are  permitted  to> 
do  as  they  please.  Under  our  system  that 
power  is  lodged  with  the  legislative  branch  of 
the  government. 

Coolej,  Const.  Lim.  *1801. 

Lookmg  to  the  provisions  of  the  act,  it  la 
manifest  that  these  provisions  are  likely  to  be 
conducive  to  the  end  to  an  unusual  extent. 

The  people,  acting  through  the  legislature, 
have  the  right  to  pass  all  measures  within  the 
fundamental  limits  of  legislation  and  not  pro- 
hibited by  the  constitutions,  state  and  national. 

Cooley,  Const.  Lim.  178. 

This  theory  of  legislative  power  under  a  state 
government  has  been  time  and  again  declared 
to  be  the  correct  theory  by  the  courts  of  last 
resort  in  this  state. 

StaU  V.  Hutson,  1  McCord,  L.  242;  State 
V.  Williams,  2  McCord,  L.  801;  Peher  v. 
Campbell,  15  S.  C.  502,  40  Am.  Rep.  705; 
Thorpe  V.  Rutland  d  B.  B,  Co.  27  Vt.  142. 
62  Am.  Dec.  625;  Potter's  Dwarr.  8tat.  60-65; 
Cooley,  Const.  Lim.  §§  87-178:  Pine  Grove 
Twp.  V.  Talcott,  86  U.  S.  19  Wall.  678,  22  L. 
ed.232. 

A   large   power  in  the  selection  of  appro- 
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priate  means  tot  the  accomplisbment  of  gov- 
ern mental  purposes  is  necessary  to  enable  the 
legislature  to  adapt  the  laws  to  the  ever  vary- 
ing needs  and  conditions  of  the  people. 

McCuUoch  V.  Maryland,  17  U.  8.  4  Wheat. 
816,  4  L.  ed.  579. 

The  object  of  a  written  constitution  is  to  fix 
the  fundamental  principles  and  limit  the  pow- 
ers of  firovemment  and  not  to  legislate  on 
mere  details.  It  is  fixed  in  its  nature  and 
therefore  unsuited  to  contain  the  laws  which 
from  time  to  time  are  made  necessary  bv  the 
ever-changing  necessities  and  wishes  of  the 
people. 

Ex  parte  Lfneh,  16  S.  C.  81 

Every  possible  presumption  is  in  favor  of 
the  validity  of  a  statute,  and  this  continues 
until  the  contrary  is  shown  beyond  a  reason- 
able doubt. 

Sinking  Fund  (kuei,  99  U.  8.  718,  26  L.  ed. 
501. 

Any  legislative  act  which  does  not  encroach 
tipon  the  powers  apportioned  to  the  other  de- 
partments of  the  government,  being  prima 
iacie  valid,  must  M  enforced,  unless  restric- 
tions upon  the  legislative  authority  can  be 
pointed  out  in  the  constitution,  and  the  case 
«hown  to  come  within  them. 

Cooley,  Const  Lim.  p.  168. 

The  court  has  nothing  to  do  with  the  mo- 
tives and  discretion  of  the  legislature  within 
its  legitimate  limits. 

Pdwdlv.  Pennsylvania,  127  IT.  8.  679,  82  L. 
ed.  254;  StaU  v.  Wheeler,  25  Conn.  297. 

The  general  assembly  has  the  general  power 
4>f  legislation  upon  all  subjects  not  prohibited 
by  the  constitution. 

Cooley,  Const.  Lim.  87-172. 

Not  only  is  there  no  constitutional  inhibi- 
tion, but  it  is  the  duty  of  the  government  to 
undertake  a  business  theretofore  left  to  and 
monopolized  by  private  enterprise  when  the 
common  good  so  requires. 

Tiedeman,  Pol.  Powers,  818;  State  v.  Bren- 
-nan's  Liquors,  25  Coon.  278. 

In  its  prohibitoiy  festures,  through  which  it 
iilone  materially  affects  the  liberty  and  property 
of  the  citizens,  the  act  is  admittedlv  constitu- 
tional and  in  perfect  accord  with  a  line  of  au- 
thorities running  back  to  a  very  early  period 
in  the  history  of  the  jurisprudence  of  the  state. 

Heisembritiie  v.  OharCeston^  2  McMulI.  L. 
-286;  Charleston  v.  Ahrens,  4  Strobh.  L.  257; 
JS^ark  V.  MeQowen,  1  Nott  A  McC.  887;  StaU 
V.  QaiUard,  11  8.  C.  812;  StaU  v.  Berlin,  21 
S.  C.  295,  58  Am.  Rep.  677. 

With  such  restrictions  of  legislative  power 
as  exist  outside  of  the  constitution,  the  judi- 
eiary  can  rarely,  if  ever,  be  called  upon  to 
eonoem  itself. 

Cooley.  Const.  Lim.  §  129. 

But  it  is  contended  that  the  introduction  of 
section  41,  article  1,  into  the  Constitution  of 
1868,  changed  the  whole  theory  of  the  state 
government  of  8outh  Carolina,  struck  down 
lis  sovereignty,  and  make  it  like  the  general 
government,  a  government  of  granted  and  enu- 
merated powers;  so  that,  in  tnis  debate,  it  is 
for  U0  to  show  that  the  dispensary  act  comes 
within  the  grant  of  legislative  power,  and  not 
for  our  opponents  to  show  that  the  act  is  in 
violation  of  some  prohibition  of  the  constitu- 
tion, expressed  or  implied.    If  this  be  so,  it  is 
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passing  stranse  that  so  radical  and  revolution- 
ary a  chancre  has  remained  unnoticed  until  this 
late  day.  This  court  has  not  only  been  un- 
aware of  the  change,  but  has,  time  and  again, 
declared  that  the  government  of  this  state  is  as 
sovereign  as  that  of  any  one  of  her  sister  states, 
and  that  it  is  possessed  of  full  legislative  power, 
except  in  so  far  as  that  power  is  limited  by  con- 
stitutional prohibitions,  express  or  implied. 

Pelzer  v.  Campbell,  15  8.  C.  593,  40  Am. 
Rep.  705;  Ex  parte  Lynch,  16  8  C.  85;  Col- 
umbia  &  Q.R.Co.  v.  Gil>bes,  24  8.  C.  60. 

The  question,  however,  is  of  very  little  prac- 
tical importance,  in  view  of  the  admitted  fact 
that  the  legislature  is  vested  with  full  legisla- 
tive power,  except  as  restricted  by  constitu- 
tional limitations.  The  court,  in  construing  it, 
will  look  first  to  the  whole  Instrument,  and  will 
not  permit  a  single  clause  to  defeat  its  whole 
nature  and  design. 

Southern  Pae.  B.  Co.  v.  Orion,  6  8awy.  157. 

The  right  to  pursue  a  business,  and  the  right 
to  acquire  and  hold  property,  are  rights  subject 
to  the  necessities  of  civil  government. 

Be  Ferrier,  103  111.  867,  42  Am.  Rep.  18. 

Our  Constitution,  art.  1,  §  36.  says:  **£ach 
individual  of  society  has  the  right  to  be  pro- 
tected in  the  enjoyment  of  life,  liberty,  and 
property  according  to  standing  laws."  In 
Crosby  V.  Warren,  1  Rich.  L.  887,  the  town 
council  of  Walterboro  was  held  justified,  as  a 
police  measure,  in  having  bogs  running  at  large 
m  the  streets,  seized  and  sold  by  the  marshal. 

SummervUle  v.  Presdey,  8  L.  R  A.  854, 88  S. 
C.68. 

It  is  not  only  within  its  power,  but  it  is  the 
duty,  of  the  state,  to  undertake  a  business 
called  for  by  the  needs  of  the  people,  where  it 
cannot,  consistently  with  the  public  welfare, 
be  left  to  the  voluntary  efforts  of  individuals. 

Granted  that  the  purpose  is  good  and  consti- 
tutional, the  court  nas  no  right  to  pass  upon 
the  necessity  and  propriety  of  the  use  of  such 
extraordinary  means. 

Munn  V.  Illinois,  94  U.  8. 118.  24  L.  ed.  77. 

In  State  v.  Brennan's  Liquors,  25  Conn.  278, 
the  court,  referring  to  the  propriety  of  legis- 
lation SB  a  police  regulation  of  evils,  said: 
"Courts  of  justice  have  nothing  to  do  with 
them,  other  than  to  discharge  their  legitimate 
duties  in  carrying  into  execution  such  laws  as 
the  legislature  may  establish,  unlessf  indeed, 
they  find  that  the  legislature  in  making  a  par- 
ticular law,  has  disregarded  the  restraints  im- 
posed upon  it  by  the  constitution  of  this  state 
or  of  the  United  States." 

Messrs,  Osmund  W.  Buchanan,  Atty- 
Gen,,  J.  M.  Johnson  and  P.  BL  Nelson  also 
for  appellants. 

Mr.  C.  A.WoodSt  for  respondents: 

Judge  Field  says,  in  Slaughter-House  Cases, 
88  IT.  8.  Ill,  21  L.  ed.  419:  "  The  sUte  ma^ 
prescribe  such  regulations  for  everv  pursuit 
and  calling  of  life  as  will  promote  the  public 
health,  secure  the  good  order,  and  advance  the 
general  prosperity  of  societv,  but  when  once 
prescribed,  the  pursuit  or  calling  must  be  free 
to  be  followed  by  every  citizen  who  is  within 
the  conditions  designated  and  will  conform  to 
the  regulations.  This  is  the  fundamental  idea 
upon  which  our  institutions  rest;  and  unless 
adhered  to  in  the  legislation  of  the  oountiy  our 
government  will  be  a  republic  only  in  name." 
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All  license  laws  and  all  these  regulations  are 
based  upon  the  idea,  that  while  the  traffic  in 
spirits  should  not  be  denied  to  the  citizens, 
yet  it  is  so  dangerous  that  safeguards  should  be 
thrown  around  it,  and  restrictions  put  upon  it, 
neutralizing  ns  far  as  possible  its  evil  eflccts. 

These  laws  cannot  be  sustained  upon   the 

?;round  that  the  traffic  in  itself  is  a  nuisance; 
or  if  it  be  a  nuisance,  in  the  legal  acceptation 
of  the  term,  then  the  slate  must  abate  and  de- 
stroy it,  and  not  recognize  or  legalize  it.  The 
state  may  prohibit  absolutely  the  sale  of  liq- 
uor, and  this  is  based  upon  the  idea  that  the 
sale  of  liquor  is  in  itself  a  nuisance,  and  that 
no  citizen  has  an^  natural  right  reserved  from 
under  the  constitution  or  the  law  to  engage 
in  it. 

These  two  theories  do  not  stand  together; 
the  state  cannot  prohibit  the  sale  by  all  of  its 
citizens,  except  one,  and  grant  him  the  exclu- 
sive privilege  to  sell,  for  the  legislature  cannot 
deny  to  its  citizens  the  privilege  of  selling 
liquors,  on  the  ground  that  it  is  an  evil,  and, 
therefore,  there  can  be  no  personal  right  to  en- 
gage in  the  trade,  and  at  the  same  time  allow 
to  any  one  citizen  the  exclusive  privilege  of 
maintaining  such  nuisances. 

Hudson  v.  Tharne,  7  Paige,  261, 4  L.  ed.  148; 
Ohieago  y.  Eumpff,  45  111.  00,  92  Am.  Dec. 
208. 

This  act  is  contrary  to  all  governmental 
precedents  In  this  country. 

In  discussing  whether  a  tax  was  levied  for 
a  private  or  public  purpose,  Justice  Miller  says, 
in  determining  the  question:  "The  courts 
must  be  governed  mainly  by  the  course  and 
usatre  of  the  government,  the  objects  for 
whfch  taxes  have  been  customarily  and  by 
long  course  of  legislation  levied,  what  objects 
or  purposes  have  been  considered  necessary  to 
the  support  and  for  the  proper  use  of  the  gov- 
ernment, whether  state  or  municipal." 

Citizens  8av.  db  L,  Asso.  of  Cleveland,  Ohio  v. 
Topeka,  87  U.  8.  20  Wall.  655,  22  L.  ed.  455. 

The  enumeration  of  rights  in  this  Consti- 
tution shall  not  be  construed  to  impair  or  deny 
others  retained  by  the  people,  and  all  powers 
not  herein  delegated  remam  with  the  people. 

Art.  1.  §  41. 

The  general  propositions  laid  down  by  the 
authorities  must  be  modified  in  passing  upon 
the  statutes  of  this  state,  to  the  extent,  at  least, 
of  sustaining  the  following  propositions:  (1) 
The  legislature  of  this  state  may  exercise  the 
full  legislative  function  of  government,  but  it 
cannot  extend  and  widen  those  functions  to  an 
extent  not  expressed  or  necessarily  implied  in 
the  constitution,  and  it  follows  as  a  conclusion 
from  this  proposition  that  it  cannot  engage  the 
state  in  trade,  which  is  not  a  function  of  gov- 
ernment at  all,  and  certainly  could  not  be 
claimed  to  be  a  necessary  or  even  a  usual  func- 
tion of  government.  No  similar  effort  has 
ever  been  made  in  this  country  before,  except 
once  in  the  state  of  Indiana,  and  the  statute 
was  not  held  constitutional. 

Herman  v.  State,  8  Ind.  545. 

(2)  In  passing  on  the  constitutionality  of  the 
statute,  this  section  of  the  constitution  shifts  the 
burden  which  usually  rests  upon  those  who  deny 
the  constitutionality  of  the  statute  to  those  who 
affirm  it,  and  requires  them  to  show  the  author- 
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ity  of  the  legislature,  expressed  or  necessarily 
implied  in  the  constitution,  to  take  from  the 
people  a  business  and  confer  upon  the  state  a. 
monopoly. 

When,  in  addition  to  this,  we  find  that  the 
Constitution  of  1868,  in  article  1,  section  41, 
expressly  declares  that  "the  enumeration  or 
rights  in  this  constitution  shall  not  be  con- 
construed  to  impair  or  deny  others  retained 
by  the  people,  and  all  powers  not  herein  dele* 
gated  remain  with  the  people,"  we  think  there- 
can  be  no  doubt  that  even  in  the  absence  ot 
any  express  restriction  upon  the  taxing  power 
of  the  legislature,  such  power  can  only  be  ex- 
ercised for  some  public  purpose,  and  that  when- 
ever it  is  attempted  to  be  exercised  for  a  pri> 
vate  purpose,  it  is  the  dutv  of  the  courts  to- 
declare  such  legislation  voia. 

Feldntan  v.  Cfiarleston,  23  S.  C.  68,  55  Am^ 
Rep.  6. 

This  constitutional  provision  means,  the  leg- 
islature may  exercise  th^  usual  and  common^ 
understood  functions  of  legislation,  but  may 
not  take  to  itself  or  the  state,  and  deny  to  the- 
citizen,  that  which  has  been  regarded  in  all  the 
history  of  the  English  law  outside  of  the  scope 
of  governmental  activity,  and  peculiarly  with- 
in the  sphere  of  individual  enterprise  and  en- 
deavor. 

So  far  from  such  a  creation  being  the  exer- 
cise of  a  legislative  function,  as  understood  in 
this  republic,  it  is  an  effort  upon  the  part  of  tbe- 
legislature  to  add  to  the  legislative,  executive, 
and  judicial  departments  o?  the  government  a. 
commercial  department  involving  the  state  in 
all  the  perils  of  trade. 

Adam  Smith  says:  ''No  two  charactera^ 
seem  more  inconsistent  than  those  of  trader 
and  sovereign." 

Wealth  0?  Nations,  646. 

Experience  proves  that  the  depositories  of 
power  who  are  mere  delegates  of  the  people — 
that  is,  of  a  majority — are  quite  as  ready  (when 
they  think  they  can  count  on  popular  supports 
as  any  organs  of  oligarchy,  to  assume  arbitrary 
power  and  encroach  unduly  on  the  liberty  of 
private  life. 

The  present  civilization  tends  so  strongly  to- 
make  the  power  of  persons  acting  in  masses  the- 
only  substantial  power  in  society  that  there- 
never  was  more  necessitv  for  surrounding  in- 
dividual independence  of  thought,  speech,  and 
conduct  with  the  most  powerful  defenses  in 
order  to  maintain  that  originality  of  mind,  and 
individuality  of  character,  which  are  the  only 
source  of  any  real  projsress,  and  of  most  of  the^ 
qualities  which  make  the  human  race  much 
superior  to  any  herd  of  animals. 

Hence  it  is  no  less  important  in  a  democratic- 
than  in  any  other  government  that  all  tend- 
ency on  the  part  of  public  authorities  to  stretoh^ 
their  interference  and  assume  a  power  of  any 
sort  which  can  easily  be  dispensed  with,  should 
be  regarded  with  unremitting  jealousy. 

Mills,  Political  Economy,  661-563. 

These  ideas  of  the  functions  of  government- 
in  a  free  country  are  held  in  England,  though 
they  are  not  entorceable  as  law,  because  an  act 
of  parliament,  as  Blackstone  says,  "is  the  ex- 
ercise of  the  highest  authority  that  the  kingdook 
acknowledges  upon  earth."  Even  then,  suclk. 
judges  as  Coke,  Hobart,  and  Uolt'held  that 
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aet  of  parliftmeDt  must,  notwitbstandlng,  be 
declared  void,  wbeo  coDtrarj  to  common  rigbt 
and  reason. 

li  bas  alwajs  been  found  impossible  to  fix 
th6  limits  of  legislative  power  by  a  conslitu- 
tional  article. 

It  bas  been  decided  many  times  in  tbis  state 
and  otbera  tbat  a  municipal  corporatioD  can- 
not, even  under  express  autbority  conferred 
by  an  act  of  tbe  legislature,  engage  in  a  busi- 
ness venture  of  any  kind,  either  directly  or  by 
loaning  its  credit  or  money  to  an  individual, 
for  tbe  purpose  of  increasing  tbe  prosperity  of 
sucb'  town,  and  tbat  the  courts,  and  not  tbe 
legislature,  must  ultimately  determine  what  is 
a  public  purpose. 

Allen  V.  Jay,  60  Me.  124.  11  Am.  Rep.  185; 
8taU  V.  Osawkee  Twp,  14  Kan.  418,  19  Am. 
Rep.  09;  Lotoeli  v.  Boston,  111  Mass.  464,  15 
Am.  Rep.  39;  Weismer  v.  Douglas,  64  N.  Y. 
91.  21  Am.  Rep.  586. 

Trade  is  not  appropriate  to  government  but 
is  an  appropriate  occupation  of  tbe  people; 
and  it  is  not  a  function  of  the  government,  but 
a  right  of  the  citizen;  tbe  citizen  may  be  pro- 
hibited from  exercising  it,  when  it  is  in  itself 
injurious  to  tbe  people,  but  tbe  government 
cannot  prohibit  the  citizen,  and  monopolize 
the  trade  to  itself.  The  courts,  and  not  the 
legislature,  must  determine  whether  these 
views  of  the  legislative  function  be  correct 

1  Kent,  Com.  p.  450. 

There  are  limitations  upon  tbe  power  of  the 
lesislatare  besides  those  expressed  in  the  con- 
stitution. 

Tiedeman,  Pol.  Powers,  p.  827;  Citizens 
8av.  dk  L.  Asso.  of  CUreland,  Ohio  v.  Topeka, 
87  U.  S.  20  Wall,  655,  22  L.  ed.  455;  Whiting 
V.  Shdxn/gan  A  V.  du  L.  B.  Co,  25  Wis.  18H, 
8  Am.  Rep.  80;  Cooley,  Const.  Lim.  129,  175. 
487;  Dill.  Mun.  Corp.  597;  Bowman  v.  Mid- 
dUton,  1  Bay,  254;  Ham  v.  McClaws,  Id.  98; 
Cooley,  Const.  Law,  p.  327;  State  v.  Neely,  8 
L.  R  A.  672.  80  S.  C.  604;  Wilkinson' y.  Le 
land,  27  U.  8.  2  Pet.  G57,  7  L.  ed.  553;  Barte 
meyer  v.  loua,  85  U.  8.  18  Wall.  129,  21  L.  ed. 
«29;  Mugler  v.  Kansas,  123  U.  8.  659,  31  L. 
ed,  209;  Gardner  v,  Newhurgh,  2  Johns.  Ch. 
169,  1  L.  ed.  332,  7  Am.  Dec.  526. 

Tbe  boundary  line  of  legislative  activity,  it 
is  agreed  on  all  hands,  must  be  fixed  by  the 
courts. 

Origin  &  Scope  of  American  Doctrine  of 
Const.  Law;  Chicago,  M,  A  8t.  P.  B,  Co.  v. 
Minnesota,  134  U.  8.  418,  83  L.  ed.  970,  8 
Inters.  Com.  Rep.  209;  Feldman  v.  Charleston, 
23  S.  C.  62,  55  Am.  Rep.  6. 

Questions  of  power  do  not  depend  on  tbe 
degree  to  which  it  may  be  exercised.  If  it 
may  be  exercised  at  all,  it  must  be  exercised  at 
the  will  of  those  in  whose  hands  it  is  placed. 

Broton  v.  Maryland,  25  U.  8. 12  Wheat.  439, 
6  L.  ed.  685;  Mauldin  v.  QreentiUe,  8  L.  R. 
A.  291,  88  8.  0.  21. 

A  citizen  and  taxpayer  may  maintain  a  bill 
in  behalf  of  himself  and  all  other  taxpayers  of 
the  state,  to  enjoin  a  state  treasurer  from  issu- 
ing bonds  of  the  state  in  aid  of  a  subscription 
to  a  railway,  under  an  act  of  the  legislature, 
held  to  be  unconstitutional. 

2  High,  Inj.  §  1294;  Rippe  v.  Becker  (Minn .) 
22  L,  R,  A.  857;  Orampton  v.  ZaMskie,  101 
U.  S.  601,  25L.  ed.  1070;  1  Pom.  £q.  Jur.  260. 
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Mr.  J,  P,  K«  Bryan,  also  for  respondents: 

This  act  is  unconstitutional  in  the  main 
principle  thereof,  in  that  it  provides  for  the- 
conduct  of  the  whole  business  of  liquor  deal- 
ing in  tbe  state  of  South  Carolina  by  and 
through  the  state  commissioners,  agents,  and 
employes.  In  other  words,  it  puts  the  8tat» 
into  the  tfauor  trade,  and  the  same  with  ita 
business  risKS  and  revenues  is  assumed  by  tbe- 
state,  wholly  and  exclusively  conducted  by  the 
state  with  the  public  funds  of  the  public  treas- 
ury, and  through  officers,  agents,and  employ^ 
paid  by  the  state  out  of  tbe  public  treasury. 

The  right  to  trade,  the  commercial  power, 
is  nowhere  delegated  in  the  constitution,  and 
is  reserved  by  the  people. 

The  affirmative  system  and  the  specific 
enumeration  of  the  constitution  imply  a  limit 
to  the  power  of  the  legislature,  and  the  legis- 
lature had  no  power  to  go  further  than  the- 
constitution  had  provided. 

Duncan  v.  Bamett,  11  8.  C.  837,  82  Am. 
Rep.  476. 

When  the  emperor  of  Rome  was  asked  to- 
trade,  he  replied,  "I  am  emperor,  would  you 
make  me  master  of  a  galley?  By  what  means 
should  a  Roman  citizen  gain  his  livelihood,  if* 
we  take  their  trade  out  of  their  bands?  " 

1  Montesquieu,  Spirit  of  Laws,  chap.  19,  bk. 
22. 

For  the  government  to  seize  on  a  trade  and 
monopolize  it  is  an  invasion  of  the  right  of  the- 
citizen. 

Say,  Political  Economy,  p.  103. 

The  character  of  sovereign  and  trader  is  in-^ 
consistent. 

3  Adam  Smith,  Wealth  of  Nations,  357. 

Under  tbe  Declaration  of  Independence,  one- 
of  tbe  enumerated  rights  was  the  '* trade"  of 
the  subject;  and  one  of  the  enumerated  griev- 
ances was  "the  cutting  off  of  our  trade  with 
the  world." 

See  Declaration  of  Independence;  Butchers 
Union  8.  H,  d  L.  8.  L.  Co,  v.  Crescent  City  L. 
8,  L.  dk  8,  H.  Co.  Ill  U.  8.  757.  758,  28  L.  ed. 
591;  Slaughter- House  Cases,  83  U.  8.  16  Wall. 
102-105,  119.  120,  21  L.  ed.  417,  418.  422. 

This  question  as  to  whether  a  state  has  the- 
right  to  monopolize  and  engage  in  a  trade, 
where  it  is  denied  to  tbe  individual,  has  oc- 
curn  d  only  once  in  the  history  of  this  coun- 
try, and  it  was  when  the  state  of  Indiana  at- 
tempted to  do  with  tbe  liquor  trade  exactly 
what  tbe  state  of  South  Carolina  bas,  by  its. 
legislature,  attempted  to  do  in  this  case,  that 
is.  to  engage  in  and  monopolize  the  business, 
and  conduct  it  with  the  public  funds,  through 
its  officers  and  agents,  taking  its  profits  for  tbe 
state,  county,  and  city.  And  tbis  attempt  was 
decided  by  the  supreme  court  of  Indiana  as 
unconstitutional,  null,  and  void. 

See  Beebe  v.  State,  6  Ind.  501,  63  Am.  Dec. 
391. 

The  state  cannot  go  into  trade  because  it  ia 
opposed  further  to  the  whole  system  of  ''finance 
and  taxation,"  as  set  forth  in  article  9  of  the 
Constitution,  which  is  the  financial  policy  of 
the  state,  and  which  has  adopted  taxation  aa 
tbe  affirmative  system  of  raising  the  revenue- 
and  meeting  the  burdens  and  expenses  of  gov- 
ernment. 

The  state  legislature  cannot  divert  publia 
funds  by  making  advances  to  the  county  di»^ 
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peDser  to  buy  and  sell  liquors,  such  advances 
to  be  regarded  as  loans,  to  be  refunded  out  of 
tbe  profits. 

8ee  Dispensary  Act,  §  18. 

And  this  is  an  uncoDstitutional  diversion  of 
public  funds. 

Feldman  v.  Charleston,  28  8.  C.  62,  55  Am. 
Rep.  6;  Mavldin  v.  QreenvilU,  8  L.  R  A.  291, 
68  8.  C.  24. 

The  police  power  of  the  state,  in  its  largest 
-extent,  does  not  authorize  a  state  itself  to  en- 
gage in  a  business. 

Ri'ppe  V.  Becker  (Minn.)  22  L.  R.  A.  857. 

The  state  cannot  in  an^^  trade  establish  a 
monopoly  either  for  an  individual  or  for  itself 
by  engaging  in  it,  though  it  may  restrict,  reg- 
-ulate,  or  prohibit  it  altogether  under  the  police 
power. 

Stavghter-Hause  Cases,  83  U.  8.  16  Wall.  86, 
m  L.  ed.  894. 

The  liquor  trade,  as  to  the  exercise  of  police 
power,  is  like  all  other  trades  and  employments. 

Cooley,  Const.  Lim.  pp.  714,  726,  726;  Bow- 
tnan  v.  Chicago  d  N,  W.  R.  Co.  125  U.  S.  465, 
SI  L.  ed.  700,  1  Inters.  Com.  Rep.  828;  Brim- 
mer V.  nebman,  138  U.  8.  82,  84  L.  ed.  862,  8 
Inters.  Com.  Rep.  485. 

Messrs,  Clarence  S.  Nettles«  Melton  ft 
Melton,  James  Simons*  Andre^v  Cra^v- 
ford  and  John  McMaster  also  for  respond- 
•ents. 

Mclver,  Ch,  J.,  delivered  the  opinion  of 
the  cotirt: 

These  cases  all  arise  under  an  Act  entitled 
^An  Act  to  Prohibit  the  Manufacture  and 
€ale  of  Intoxicating  Liquors,  as  a  Beverage, 
within  This  State  except  as  herein  Pro- 
Tided,"  approved  24th  of  December,  1892  (21 
StAt.  at.  L.  62),  and  were,  therefore,  heard 
and  will  be  considered  together ;  for,  while 
there  are  certain  subordinate  questions  pre- 
sented in  some  of  the  cases  which  do  not  arise 
in  others,  yet  they  all  present  the  (mestion 
<of  the  constitutionality  of  the  act.  to  that 
i^uestion,  as  one  of  overshadowing  impor- 
tance, we  propose  first  to  direct  our  attention. 
Before  doing  so,  however,  it  may  be  proper 
to  state  that  just  before  the  commencement  of 
the  argument  the  attorney -general,  deeming 
It  due  to  the  court  so  to  do,  presented  a  sug- 
gestion in  writing,  calling  the  attention  of 
the  court  to  the  fact  that  at  the  recent  ses- 
sion of  the  general  assembly  (1893)  another 
act  on  the  same  subject  had  been  passed, 
which  might  possibly  be  regarded  as  repeal- 
ing or  superseding  the  Act  of  1892,  under 
which  these  cases  arise,  and,  if  so,  might  de- 
prive the  questions  presented  in  these  cases 
of  any  practical  character,  leaving  them  only 
as  speculative  <][Ucstion8,  which  the  court 
might  not  be  willing  to  hear.  But.  as  no 
motion  to  dismiss  the  appeals  was  made,  and 
no  application  on  the  part  of  the  counsel  for 
the  state  to  abandon  the  appeals  upon  any 
such  grounds  was  presented,  this  court  will 
not,  of  its  own  motion,  decline  to  hear  the 
cases,  but,  on  the  contrary,  will  assume,  for 
the  purpose  of  this  discussion,  that  these 
cases  are  not  in  any  way  affected  by  the  pass- 
age of  the  Act  of  1893,  but  do  present  prac- 
tical questions  which  this  court  is  bound  to 
decide.    Recurring,  then,  to  the  question  of 
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the  constitutionality  ol  the  act,  it  may  be  as 
well  to  say  in  the  outset  that  we  freely  con- 
cede that  the  presumption  is  always  in  favor 
of  the  constitutionality  of  an  act  of  the  leg- 
islature ;  and  hence,  as  is  said  by  8haw,  -Ch. 
J.,  in  ExparU  Wellington,  16  Piclc.  96.  26 
Am.  Dec.  681,  referred  to  with  approval  by 
Judge  Cooley  in  his  great  work  on  Constitu- 
tional Limitations,  at  page  182  of  the  second 
edition  (which  it  may  be  well  to  say  here  is 
the  edition  referred  to  throughout  this  opin- 
ion) :  **  When  courts  are  called  upon  to  pro- 
nounce the  invalidity  of  an  act  of  legislation, 
passed  with  all  the  forms  and  ceremonies  req- 
uisite to  give  it  the  force  of  law,  they  will 
approach  the  question  with  great  caution, 
examine  it  in  every  possible  aspect,  and 
ponder  upon  it  as  long  as  deliberation  and 
patient  attention  can  uirow  any  new  light 
on  the  subject,  and  never  declare  a  statute 
void  unless  the  nullity  and  invalidity  of  the 
act  are  placed.  In  their  judgment,  beyond 
reasonable  doubt. "  A  reasonable  doubt  must 
be  solved  in  favor  of  the  legislative  action, 
and  the  act  be  sustained.  Or,  as  was  said  by 
Marshall,  Ch,  J.,  in  JPlete?ier  v.  Peek,  10  U. 
8.  6  Cranch,  128,  8  L.  ed.  175,  likewise 
quoted  with  approval  by  Judge  Cooley,  in 
the  same  connection :  **  The  question  whether 
a  law  be  void  for  its  repugnancy  to  the  con- 
stitution is  at  all  times  a  question  of  much 
delicacy  which  ought  seldom,  if  ever,  to  be 
decided  in  the  affirmative  in  a  doubtful  case. 
The  court,  when  impelled  by  duty  to  render 
such  a  judgment,  would  be  unworthy  of  its 
station  could  it  be  unmindful  of  the  solemn 
obligation  which  that  station  imposes ;  but 
it  is  not  on  slight  implications  and  yague 
conjecture  that  the  legislature  is  to  be  pro- 
nounced to  have  transcended  its  powers,  and 
its  acts  to  be  considered  as  voia.  The  op- 
position between  the  constitution  and  the  law 
should  be  such  that  the  judge  feels  a  clear 
and  strong  conviction  of  their  incompat- 
ibility with  each  other."  These  views  have 
been  fully  recognized  in  this  state,  as  is  most 
fully,  clearly,  and  forcibly  set  forth  by  Mr, 
Justice  McOowan  in  Ex  parte  Lynch,  16  8.  C. 
32,  and  have  been  approved  in  man^  other 
cases.  We  also  freely  concede  that  in  con- 
sidering the  question  whether  an  act  of  the 
general  assembly  of  this  state  is  in  conflict 
with  the  constitution,  either  state  or  federal, 
the  inquiry  is  whether  there  is  anything  in 
either  of  those  instruments  forbidding  the 
passage  of  such  an  act,  either  in  express  terms 
or  by  necessary  implication  ;  whereas,  in  con- 
sidering the  question  of  the  constitutionality 
of  an  act  of  congress,  the  inquiry  is  whether 
there  is  anything  in  the  Federal  Constitution 
which,  either  in  express  terms  or  by  neces- 
sary implication,  confers  upon  congress  the 
power  to  pass  the  act  in  question. 

Fully  impressed  with  these  conceded  prin- 
ciples, we  approach  the  consideration  of  the 
question  whether  the  Act  of  the  24th  of  De- 
cember 1892,  which  for  convenience  will  be 
designated  throughout  this  discussion  as  the 
** Dispensary  Act,"  is  in  conflict  with  anv 
constitutional  provision,  either  state  or  fea- 
eral.  In  considering  this  question  the  first 
inquiry  which  naturally  presents  itself  is. 
What  are  the  general  nature,  scope,  and  ob* 
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Jecte  of  the  act,  as  disci osed  by  its  terms? 
"without  goin/i:  into  a  detailed  consideration 
•<A  the  Dunierous  sections  of  the  act,  we  think 
it  is  safe  to  say  that  it  is  an  act  forbidding 
"the  manufacture  or  sale  of  intoxicating  liu- 
uoTs  as  a  beverage,  within  the  limits  of  this 
««tate,  by  any  private  individual,  and  vesting 
-the  right  to  manufacture  and  sell  such  liq- 
uors in  the  state  exclusively,  through  certain 
-designated  officers  and  agents.     (We  may  say 
here  that  in  the  further  discussion  of  this 
4robject  we  will  drop  the  woid  **  manufacture** 
«nd  ipeak  only  of  toe  sale  or  keeping  for  sale 
-of  intoxicating  liquors  as  a  beverage.     Not 
-only  for  convenience  of  phraseology,  but  for 
-the  better  reason  that  in  none  of  these  cases 
which  we  are  called  upon  to  decide  does  the 
-ouestion  of  Uie  manufacture  of  intoxicating 
liquors  arise,  but  they  all  relate  to  the  sale 
or  keeping  for  sale  of  such  1  iquors) .    It  seems 
to  us  that  the  view  which  we  have  presented 
us  to  the  nature,  scope,  and  object  of  the  act 
Is  manifest,  not  onlv  from  the  title  of  the 
act.   but  also  from  the  provisions  found  in 
-almost  every  section.    The  title  declares  it 
to  lie  "^an  act  to  prohibit  the  sale  of  intoxi- 
Kratiug  liquors,  except  as  herein  provided," 
•and  Uie  various  sections  show  beyond  dis- 
pute that  the  only  exception  mode  is  the 
«>tatie,  which  is  expressly  authorized  to  en- 
gage in  the  sale  of  intoxicating  liquors  for 
^any  purpose  whatsoever,  either  as  a  beverage 
-or  otherwise.     Indeed,  the  body  of  the  act 

ffoes  further  than  the  title,    for,  while  the 
anguage  used  in  the  title  seems  to  indicate 
"that  the  purpose  of  the  act  was  only  to  for- 
l>id  the  sale  of  intoxicating  liquors  "as  a 
l^everage,"  yet  in  the  body  of  the  act  it  is 
-very  manifest  that  a  sale  of  such  liquors  for 
.-any  purpose,  and  not  simply  **  as  a  beverage, " 
is  'forbidden,  except  when  made  by  the  state, 
^through  certain  designated  officers  and  agents, 
liicensed  druggists  must  buy  such  intoxicat- 
ing liquors  as  may  be  necessary  in  compound- 
-ing  their  medicines  and  tinctures  only  from 
-the  designated  agents  of  the  state.   £  ven  w  i  ne 
-for  sacramental  purposes  can  only  b:  bought 
from  such  agents.    In  other  words,  the  man!  • 
Yest  object  of  the  act  is  that  the  state  shall 
^monopolize  the  entire  traffic  in  intoxicating 
liquors,  to  the  entire  exclusion  of  all  persons 
-whomsoever,  and  this,  too,  for  the  purpose  of 
profit  to  the  state  and  its  governmental  agen- 
-ciea,  counties,  and  municipal  corporations; 
for  the  act,  after  appropriating  the  sum  of 
^50,000  from  the  state  treasury  for  the  pur- 
,pose  of  purchasing  a  supply  of  liquors  with 
wliich  to  begin  the  business,  provides  that 
Ihe  liquors  so  purchased  by  the  state  com- 
missioner shall  be  sold  by  him  to  the  various 
-couuty  dispensers,  at  a  profit  not  exceeding 
50  per  centum  of  the  net  cost  thereof,  and  that 
the  proceeds  of  such  sales  shall  be  paid  into 
the  stAte  treasury,  upon  which  the  commis- 
-sioner  may  draw  from  time  to  time  to  the 
amounts  necessary  to  meet  the  expenses  in- 
•curred  in  conducting  the  business ;  and  also 
provides  that  the  county  dispensers  may  sell 
«uch  liquors  to  consumers  at  a  profit  not  ez- 
-ceeding  50  per  centum  above  the  cost  there- 
-of,   except  in  sales  to  licensed  druggists, 
^where  the  profit  is  limited  to  10  per  centum, 
4uid  that  all  proflta,  after  paying  the  expenses 
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of  such  dispensary,  shall  be  divided  equally 
between  the  county  and  the  municipal  cor- 
poration within  which  such  dispensary  is 
located.  It  is  also  provided  that  the  state 
commissioner  may  sell  intoxicating  liquors 
so  purchased  by  him  to  persons  outside  of 
the  stat«. 

•This  being  the  nature,  scope,  and  object 
of  the  dispensary  act,  our  next  inouiry  is 
whether  it  condicts  with  any  provision  of 
our  state  constitution.  There  are  at  least  two 
of  the  provisions  of  that  instrument  with 
which  the  dispensary  act  conflicts.  The  first 
section  of  the  first  article  of  the  constitution 
reads  as  fol  lows :  **  All  men  are  born  free  and 
equal,  endowed  by  their  Creator  with  certain 
inalienable  rights,  among  which  are  the 
rights  of  enjoying  and  defending  their  livos 
and  liberties,  of  acquiring,  possessing  and 
protecting  property,  and  of  seeking  and  ob- 
taining their  safety  and  happiness.  And  in 
section  14  of  the  same  article  it  is  explicitly 
declared  that  ^'no  person  shall  be  .  .  . 
despoiled  or  dispossessed  of  his  property, 
immunities,  or  privileges,  .  .  .  or  deprived 
of  his  life,  liberty,  or  estate,  but  by  the  judg- 
ment of  his  peers  or  tiie  law  of  the  land. " 
Here,  then,  we  have  not  only  an  explicit 
declaration  that  ever^  person  in  this  common- 
wealth has  certain  rights,  derived,  not  from 
the  government,  but  from  the  Creator,  which 
ore  declared  to  be  inalienable,  but  also  an 
expressed  declaration  that  he  shall  not  be  de- 
prived of  them  except  in  one  of  two  ways : 
First,  by  the  judgment  of  his  peers;  or, 
second,  by  the  law  of  the  land.  So  sacred 
was  this  right  of  property  regarded  that  the 
framers  of  the  constitution,  not  content  with 
the  general  provisions  above  referred  to,  de- 
claring the  right  and  forbidding  an  inter- 
ference with  such  right,  proceeded  in  the 
twelfth  section  of  the  first  article  to  declare 
explicitlv  that  **no  person  shall  be  .  .  . 
preventea  from  acquiring,  holding,  and 
transmitting  property."  Now,  then,  whatars 
these  inalienable  rights  of  personal  lil)erty 
and  private  property  thus  emphatically  as- 
sertea  and  carefully  guarded,  and  what  do 
they  necessarily  involve?  As  is  said  by  Earl, 
(7.,  in  i2^  Jaeoba,  98  N.  Y.  98,  50  Am.  Rep. 
686 :  *^  The  constitutional  guaranty  that  no 
person  shall  be  deprived  of  his  property  with- 
out due  process  of  law  may  be  vioiated  with- 
out the  physical  taking  of  property  for 
public  or  private  use.  rroperty  may  be  de- 
stroyed, or  its  value  may  be  annihilated.  It 
is  owned  and  kept  for  some  useful  purpose, 
and  it  has  no  value  unless  it  can  be  used. 
Its  capability  for  enjoyment  and  adaptability 
to  some  use  are  essential  characteristics  and 
attributes,  without  which  property  cannot  be 
conceived  ;  and  hence  any  law  which  destroys 
it  or  its  value,  or  takes  away  any  of  its  es- 
sential attributes,  deprives  the  owner  of  his 
propertv.  The  constitutional  guaranty  would 
be  of  little  worth  if  the  legislature  could, 
without  compensation,  destrov  property  or 
its  value,  deprive  the  owner  of  its  use,  deny 
him  the  right  to  live  in  his  own  house,  or  to 
work  at  any  lawful  trade  therein. "  Black- 
stone  (in  1  Com.  138)  says:  **  The  third  ab- 
solute right  inherent  in  every  Enfflishman  is 
that  of  property,  which  consists  In  the  free 
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use,  enjoyment,  and  disposal  of  all  his  ac- 
quisitions, wiUiout  any  control  or  diminution 
save  only  by  the  laws  of  the  land.**  To  the 
same  e£Fect,  see  what  is  said  by  Miller,  (7., 
in  PumpeUy  v.  Oreen  Bay  A  M,  Canal  Co., 
80  U.  8.  18  Wall.  177,  178.  20  L.  ed.  560, 
also  what  is  said  by  Comstock,  /.,  in  Wyne- 
hamer  v.  People,  18  N.  Y.  898,  and  also  by 
Andrews,  J, .  in  People  v.  Otis,  90  N.  Y.  48. 
See,  also,  what  is  said  by  the  same  judge  in 
Bertholf  v.  O'BeiUy,  74  N.  Y.  609,  80  Am. 
Rep.  828. 

Again,  it  is  said  in  the  case  of  Be  Jacobs, 
aupra:  **  So,  too,  one  may  be  deprived  of  his 
liberty,  and  his  constitutional  rights  thereto 
violated,  without  the  actual  imprisonment  or 
restraint  of  his  person.  Liberty,  in  its  broad 
sense,  as  understood  in  this  country,  means 
the  right  not  only  of  freedom  from  actual 
servitude,  imprisonment,  or  restraint,  but  the 
right  of  one  to  use  his  faculties  in  all  lawful 
ways,  to  live  and  work  where  he  will,  to  earn 
his  livelihood  in  any  lawful  calling,  and  to 
pursue  any  lawful  trade  or  vocation.^'  See 
also,  to  the  same  effect,  what  is  said  by  Mr, 
Justiee  Field  in  his  concurring  opinion  in  the 
case  of  Butchers*  Union,  S.  H,  eft  L.  8.  L. 
Go.  V.  Orescent  City,  L.  8.  L.  dk  8,  H.  Oo, 
111  U.  S.  756,  757,  28  L.  ed.  591 ;  and  what 
is  said  by  Mr.  Justice  Bradley  in  his  con- 
curring opinion  in  the  same  case,  in  which 
he  was  joined  by  Mr.  Justice  Harlan  and  Mr. 
Justice  y^ofA'A  (page  764,  111  U.  S.  and  page 
589,  28  L.  ed.)  ;  and  as  was  said  in  Livestock, 
D,  d  B.  Asso.  V.  Crescent  City,  L.  8.  L.  & 
8,  H.  Co,  1  Abb.  U.  S.  388,  398,  Fed.  Cas. 
No.  8, 408.  "  There  is  no  more  sacred  right  of 
citizenship  than  the  right  to  pursue  un- 
molested a  lawful  employment  in  a  lawful 
manner.  It  is  nothing  more  nor  less  than  the 
sacred  right  of  labor. "  If,  then,  it  can  be 
shown  that  the  traffic  in  intoxicating  liquors 
is  not  in  itself  unlawful,  but,  on  the  con- 
trary, that  intoxicating  liquor  is  a  lawful 
subject  of  commerce,  then  it  follows  from 
what  has  been  said  that  the  dispensary  act, 
in  so  far  as  it  undertakes  to  forbid  every  per- 
son in  this  state  from  engaging  in  such  traffic, 
conflicts  with  the  above-mentioned  consti- 
tutional provisions,  and  is  therefore  null  and 
void,  unless  such  legislation  can  be  defended 
as  an  exercise  of  what  is  known  as  the  **  police 
power,"— a  question  which  will  be  herein- 
after considered.  We  do  not  see  how  it  can 
be  denied  that  such  a  traffic  is  lawful.  Judge 
Cooley,  in  his  work  on  Constitutional  Limita- 
tions, at  psges  583,  584,  says  in  express  terms 
that  it  is  lawful,  and  eveir  one  of  the 
numerous  cases  decided  by  the  Supreme  Court 
of  the  United  States,  involving  questions 
whether  state  legislation  designed  to  prohibit 
the  sale  of  intoxicating  liquors  is  affected  by 
the  interstate  commerce  clause  of  the  Con- 
stitution of  the  United  States,  necessarily 
implies  that  intoxicating  liquor  is  a  subject 
of  lawful  commerce,  for  otherwise  such  ques- 
tions could  not  arise.  It  was  only  upon  this 
ground  that  the  decision  in  the  case  of  Leisy 
V.  Hardin,  186  U.  S.  100,  84  L.  ed.  128,  8 
Inters.  Com.  Rep.  86,  was  or  could  be  de- 
fended. There  the  question  was  whether  such 
liquor,  imported  into  the  state  of  Iowa  from 
the  state  of  Illinois,  could  be  lawfully  sold, 
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in  the  unbroken  packages  in  which  they  wero^ 
imported,  within  the  limits  of  the  atate  of 
Iowa,  and  the  court  held  that,  notwithstand- 
ing the  stringent  provisions  of  the  Iowa  pro- 
hibitory law,  such  liquors  could  be  sola  by 
the  importer,  as  long  as  the  original  package* 
remained  in  his  hands  unbroken ;  and  that  the 
Iowa  statute,   in  so  far  as  it  purported  to 
forbid  such  a  sale,  was  in  conflict  with  tliat 
clause  of  the  United  States  Constitution  con- 
ferring upon  congress  the  power  to  regulate 
commerce  wiUi  foreign  states  and  between 
the  several  states.    In  that  case  Fuller,  Oh, 
c7.,  in  delivering  the  opinion  of  the  court, 
cites  with  approval  certain  language  used  by^ 
Mr»  Justice  Matthews  in  delivering  the  opin- 
ion of   the  court  in  the  case  of  Bowman  v. 
Cliieago  db  N.  W.  K  Co.,  125  U.  S.  465.  81 
L.  ed.  700,  1  Inters.  Com.  Rep.  828,  involv- 
ing  the  same  principle,   where  he  draws  a. 
distinction  between  articles  not  in  a  mer- 
chantable condition,  and  therefore  not  legiti- 
mate subjects  of  commerce, — for  example, 
rags  likely  to  spread  infectious  diseases, — and 
other  articles  which  are  the  legitimate  sub- 
jects of  commerce,  among  which  intoxicating- 
liquors  must  have  been  classed,  or  the  decision 
could  not  possibly  have  been  what  it  was. 
Even  in  the  case  of  Be  Bahrer,   140  IJ.   S. 
556,  85  L.  ed.  574,  Fuller,  Oh.  J.,  recognizes 
the  same  doctrine,  although  that  case  arose 
after  the  passage  of  what  is  conmionly  known 
as  the  "Wilson  Bill,**  which  was  doubtless 
passed  with  a  view  to  obviate  the  effect  of 
the  decision  in  I/iisy  v.  Hardin,  supra.    In- 
deed,  the  whole  course  of  legislation,   both 
state  and  federal,  demonstrates  that  the  sale- 
of  intoxicating  liquors  is  a  legitimate  sub- 
ject of  commerce  and  trade ;  for  otherwise  it 
would  be  absolutely  impossible  to  vindicate 
the  United  States  internal  revenue  law,  and 
the  very  numerous  statutes  which  have  beea. 
passed  in  this  state  ever  since  the  foundation 
of  the  government  permitting  the  sale  of  in- 
toxicating liquors,  under  such  regulations  a»- 
the  lawmaking  power  may  have  from  time 
to  time  deemed  necessary,  either  to  secure  a 
revenue  from  s  !ch  traffic,  or  to  surround  it 
with  such  restrictions  as  have  been  thought 
necessary  or  expedient  to  prevent  evils  apt 
to  grow  out  of  such  traffic.    To  say,  therefore, 
that  the  sale  of  intoxicating  liquors  belongs 
to  that  class  of  wrongs  denominated  as  **  mala 
in  se, "  would  be  to  cast  a  grave  imputation 
upon    the    lawmaking    department    of    the 
government,  both  state  and  federal ;  and  tbia 
we  are  very  far  from  being  willing  to  do. 
Indeed,    the  very  highest  of   all  authority 
might  be  cited  to  show  that  the  manufacture 
and  sale  of  spirituous  liquors  is  not  malum^ 
in  se.     Indeed,  the  most  ardent  prohibition- 
ists, BO  far  as  their  wishes  have  taken  the 
shape  of  law,  must  be  regarded  as  admitting 
the  proposition  for  which  we  contend;  for 
every  prohibition  law  which  has  fallen  under 
our  notice  contains  provisions  recognizing, 
this  proposition  by  excepting  from  its  opera- 
tion sales  of  liquors  for  certain  purposes, 
namely,  medical,  scientific,  mechanical,  or 
sacramental  purposes,  thereby  expressly  ad- 
mitting that  the  mere  sale  of  intoxicating 
liquors  is  not  onlv  not  wrong,  but  actually 
necessary  or  useful    for  certain    purposes^ 
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The  very  act  now  nnder  consideration — the 
dispensary  law — by  its  express  terms  shows 
beyond  all  dispute  that  the  general  assembly 
did  not  intend  to  put  its  seal  of  condemna- 
tion upon  the  sale  of  intoxicating  liquors  as 
morally  wrong,  or  even  as  subversive  of  the 
public  welfare,  for  it  makes  ample  provision 
for  the  sale  of  such  liquors  to  an  unlimited 
extent  for  any  purpose  whatsoever,  and  makes 
specific  provision  for  the  sale  of  liquor  in 
jufit  such  quantities  as  would  suit  all  classes 
of  consumers.  Before,  therefore,  the  sale  of 
intoxicating  liquors  can  be  declared  unlaw- 
ful, there  must  be  some  valid  statute  declar- 
ing it  to  be  80;  and  we  must  say  that  we 
have  been  unable  to  find  any  such  statute  on 
the  statute  books  of  this  state.  Of  course, 
we  can  find  many  statutes  forbidding  such 
sale  except  upon  certain  prescribed  condi- 
tions, but  none  making  the  sale  absolutely 
unlawful,  unless  it  be  fn  certain  specified  lo- 
calities, under  what  are  called  **  local  option 
laws,"  which  are  exceptional  in  their  char- 
acter, and  need  not  be  considered  here. 
While,  therefore,  without  permitting  our- 
selves to  indulge  in  any  sentimental  declama- 
tion as  to  the  evils  flowing  from  an  unregu- 
lated and  unrestricted  traffic  in  intoxicating 
liquors,  which,  however  appropriate  else- 
where, we  do  not  regard  as  becoming  in  a 
Judicial  opinion,  we  freely  admit  afl  that 
can  properly  be  said  on  the  subject,  and 
therefore  we  fuUv  concede  the  power  on  the 
part,  of  the  legislature  to  throw  around  such 
trafiSc  all  safeguards  necessary  and  proper  to 
prevent,  or  at  feast  minimize,  such  evils ;  and 
while  we  may  further  admit,  for  the  pur- 
poses of  this  discussion,  that  the  legislature 
may  go  further,  and  absolutely  prohibit  the 
sale  of  intoxicating  liquors  within  the  limits 
of  this  state, — yet  the  practical  question  still 
remains  whether  the  dispensary  act  falls 
within  either  of  these  classes.  It  does  not 
aeem  to  us  possible  to  regard  the  dispensary 
act  as  a  law  prohibiting  the  sale  of  intox- 
icating liquors.  On  the  contrary,  it  not  only 
permits,  but  absolutely  encourages,  such  sale 
to  an  unlimited  extent ;  for  by  its  profit  feat- 
ure it  holds  out  an  inducement  to  every  tax- 
payer to  encourage  as  large  sales  as  possible, 
and  thereby  lessen  the  burden  of  taxation  to 
the  extent  of  the  profits  realized.  If  the  act, 
instead  of  confining  the  privilege  of  selling 
liquor  to  the  state,  had  undertaken  to  confer 
such  exclusive  privilege  upon  one  or  more 
individuals,  or  upon  a  particular  corpora- 
tion, could  there  be  any  doubt  that  such  an 
exercise  of  legislative  power  would  be  un- 
constitutional? We  can  see  no  difference  in 
principle  between  the  two  cases.  Even  the 
Slqughier- House  Oases,  as  they  are  called  (88 
U.  S.  16  Wall.  86,  21  L.  ed.  894),  decided 
by  a  bare  majority  of  the  court,  and  which 
must  be  regarded  as  having  gone  to  the  ex- 
treme limit,  did  not  go  to  tne  extent  of  hold- 
ing that  an  act  forbidding;  all  other  persons 
except  the  favored  corporation  from  pursuing 
the  lawful  occupation  of  a  butcher,  or  from 
carrying  on  any  other  lawful  business  or 
trade,  would  be  constitutional,  for  the  opin- 
ion of  the  majority  of  the  court  was  rested 
expressly  upon  the  ground  that  the  act  there 
in  question  did  not  forbid  any  person  who 
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might  desire  to  do  so  from  pursuing  the  ar- 
ocation  of  a  butcher,  but  only  required  him, 
as  a  measure  of  police  regulation,  to  have 
his  slaughtering  done  at  a  specified  place, 
upon  paying  reasonable  charges  described  by 
the  act  to  the  corporation  for  the  use  of  the 
conveniences  for  that  purpose,  which  such 
corporation  was  bound,  under  a  heavy  pen- 
alty, to  furnish  any  one  who  desired  to  use 
Uiem.  It  is  very  obvious,  therefore,  that  the 
act  there  under  consideration  di£Fered  very 
widely  from  the  act  which  we  are  now  called 
upon  to  consider. 

If,  then,  the  dispensary  act  cannot  be  de* 
fended  as  a  prohibitory  law,  it  is  contended 
that  it  may  be  sustained  as  a  law  regulating 
the  sale  of  intoxicating  liquors,  under  what 
is  called  the  "police  power,"  which,  it  is 
claimed,  practically  is  unlimited  in  its  scope 
by  constitutional  provisions ;  and  its  exercise 
depends  solely  upon  the  legislative  will, 
which  cannot  be  controlled  or  restricted  by 
the  judiciary.  It  seems  to  us  that  such  a 
claim  is  not  only  utterly  at  variance  with  any 
just  conception  of  a  constitutional  govern- 
ment, but  is  entirely  inconsistent  with  the 
numerous  cases  in  which  the  courts,  both 
state  and  federal,  have  undertaken  to  limit 
and  restrict  the  exercise  of  such  a  power  by 
state  legislation ;  and  what  is  more  to  the 

Eoint  in  this  particular  case  our  own  court 
as  distinctly  repudiated  the  idea  that  the 
exercise  of  what  is  claimed  to  be  the  police 
power  is  beyond  judicial  control,  in  the 
case  of  MeCandless  v.  Richmond  db  2).  R.  O., 
88  S.  C.  103.  18  L.  R.  A.  440,  Mr.  Justice 
Pope,  as  the  organ  of  the  court,  after  re- 
ferring to  the  fact  tliat  the  circuit  judge  had 
held  that  the  statute  there  in  question  was  a 
valid  exercise  of  the  police  power,  uses  this 
language:  "But  a  careful  consideration  of 
the  latest  official  declarations  of  this  law  by 
the  Supreme  Court  of  the  United  States  has 
led  us  to  modify  our  conceptions  of  what  is 
involved  in  what  is  called  the  'police  power* 
of  a  state  in  this  union  of  states.  The  fun- 
damental idea  in  ascribing  such  potency  to 
this  principle  of  the  law  is  based  upon  the 
immutable  principles  of  self-defense. ''  And 
upon  this  point  of  the  case  the  court  was 
unanimous,  though  there  was  a  dissent  upon 
another  point.  Cideed  to  hold  that  every  act 
of  the  ffeneral  assembly  passed  under  the 
guise  01  an  exercise  of  the  police  power,  or 
sought  to  be  defended  upon  that  ground,  is 
beyond  judicial  control,  would  render  every 
guaranty  of  personal  rights  found  in  the  con- 
stitution of  little  or  no  value.  See,  also, 
what  is  said  by  Mr.  Justice  Harlan  in  the 
case  of  Mugler  v.  Kansas,  128  U.  8.  661,  81 
L.  ed.  210,  where,  after  recognizing  the  ex- 
istence of  and  the  necessity  for  th'e  police 
Eower,  and  after  admitting  that  such  power 
elongs  to  the  legislative  department  of  the 
f;overnment,  he  uses  this  language :  '*It  be- 
ongs  to  that  department  to  exert  what  are 
known  as  the  'police  powers'  of  the  state, 
and  to  determine  primarily  what  measures  are 
appropriate  or  needful  for  the  protection  of 
the  public  morals,  the  public  health,  or  the 
public  safety.  It  does  not  at  all  follow  that 
everj  statute  enacted  ostensibly  for  the  pro- 
motion of  these  ends  is  ,to  be  accepted  as  a 
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legitimate  exertion  of  the  police  powers  of 
the  state.  There  are,  of  necessity,  limits,  be- 
yond which  legislation  cannot  rightfully  go. 
While  OTcry  possible  presamption  is  to  be 
indulged  in  favor  of  the  Talidity  of  a  statute, 
Sinking  Fund  Oaie$,  99  U.  S.  700,  25  L.  ed. 
496,  the  courts  must  obey  the  constitution, 
raUier  than  the  lawmaking  department  of 
government;  and  must,  upon  their  own  re- 
sponsibility, determine  whether,  in  any  par- 
ticular case,  these  limits  have  been  passed. 
'To  what  purpose/  it  was  said  in  Marbury 
T.  Madison,  6  U.  S.  1  Cranch,  187,  2  L.  ed. 
60,  'are  powers  limited,  and  to  what  purpose 
is  that  limitation  committed  to  writing,  if 
these  limits  may  at  any  time  be  passed  by 
these  intended  to  be  restrained?*  .  .  . 
The  courts  are  not  bound  by  mere  Jortns,  nor 
are  they  to  he  misled  by  more  pretenses.  They 
are  at  liberty — indeed,  are  under  a  solemn 
duty — to  look  at  the  substance  of  things  aoheneiur 
they  enter  upon  the  inquiry  wiether  the  legisla- 
ture has  transcended  the  limits  cf  its  autlvority. 
If,  ihertfore,  a  statute  purporting  to  have  been 
enacted  to  protect  the  public  health,  the  public 
morals,  or  the  public  safety  has  no  real  or  sub- 
stantial relations  to  those  objects,  or  is  a  pal- 
pable invasion  of  riqhts  secured  by  the  fun- 
damental  law,  it  is  the  duty  of  the  courts  to  so 
acffudgSf  and  there^  give  effect  to  the  constitu- 
tion,^ (Italics  ours).  See,  also  what  was 
•aid  by  our  own  court  in  the  case  of  Whaley 
T.  OaiUard,  21  8.  C.  578,  where  the  same 
principle  was  applied  to  a  totally  di£Ferent 
subject, — the  limitation  of  the  power  of  the 
legislature  to  contract  a  public  debt.  It 
aeems  to  us,  therefore,  that  it  is  not  only  our 
right,  but  our  dufy,  to  inoiiire  whether  the 
dispensary  act  was  intendea  to  be  an  exercise 
of  the  police  power  to  regulate  the  sale  of 
intoxicating  liquors,  and,  if  so,  whether  its 
terms  have  any  real  or  substantial  relation  to 
that  object. 

Now,  it  is  quite  certain  that  the  act  does 
not,  in  terms,  purport  to  be  an  act  to  regulate 
the  sale  of  intoxicating  liquors  by  persons 
who  may  be  engaged,  or  who  may  desire  to 
engage,  in  such  traffic.  On  tiie  contrary,  its 
declared  purpose  is  to  absolutely  prohibit 
such  sale  oy  private  individuals ;  and  this  is 
made  more  manifest  by  the  numerous  pro- 
visions found  in  the  body  of  the  act.  Now, 
while  the  power  of  the  legislature  to  enact 
such  laws  as  may  be  deemed  necessary  and 

fToper  to  regulate  the  sale  of  intoxicating 
iquors  by  any  person  within  the  limits  of  the 
state,  in  order  to  prevent,  or  at  least  reduce 
as  far  as  possible,  the  evils  which  are  apt  to 
flow  from  such  a  traffic,  is  conceded,  yet  we 
cannot  regard  the  dispensary  law  as  such  an 
act.  Indeed,  it  would  be  a  contradiction  in 
terms  to  speak  of  an  act  of  such  a  character 
as  this  is  as  an  act  to  regulate  the  sale  of 
liouor  by  the  people  of  the  state,  for  it  is 
difficult  to  see  how  an  act  forbidding  a  sale 
can  be  regarded  as  an  act  regulating  such 
sale.  That  which  is  forbidden  cannot  well 
be  regulated.  But  it  may  be  said  that  the 
dispensary  act,  while  forbidding  all  private 
persons  to  sell  intoxicating  liquors,  does 
permit  such  sale  to  be  made  by  the  state 
Itself,  throuffh  Its  authorized  officers  and 
agents,  and  that  these  sales  may  be  and  are 
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regulated  by  the  numerous  provisions  of  th« 
dispensary  act.  But  when  It  is  remembered 
that  all  restrictions  upon  or  regulations  of 
sales  of  any  lawful  article  of  commerce  can 
be  vindicated  only  as  an  exercise  of  the  police 
power,  we  do  not  see  how  such  a  view  can 
be  accepted.  The  police  power  can  only  be 
resorted  to  for  the  government  and  control  of 
the  people  of  the  state,  and  cannot  with  any 
propriety  be  appealed  to  for  the  purpoee  of 
control  If ng  the  action  of  the  state  itself ;  and, 
as  the  state  can  only  act  through  its  au- 
thorized officers  or  agents,  the  police  power 
cannot  be  resorted  to  for  the  purpose  of  cod- 
trolling  such  officers  and  agents,  if  for  no 
other  reason,  because  it  is  wholly  unneoes* 
sarv,  as  the  state  has  ample  means  of  coa- 
trolling  its  own  officials,  without  resorting 
to  the  undefined,  and  tiierefore  danjeerous, 
power,  known  as  the  ''police  power. ^  But, 
even  if  this  view  be  not  sound,  and  thia 
provision  of  the  dispensary  act  whereby  the 
state  assumes  to  itself  the  exclusive  right  to 
engage  in  the  sale  of  intoxicating  liquors, 
taking  to  itself  and  its  subordinate  govern- 
mental agencies  the  entire  profits  of  such  a 
traffic,  to  the  utter  exclusion  of  all  private 
individuals,  could,  with  any  propriety,  be 
regarded  as  a  police  regulation  tor  the  protec- 
tion of  the  public  health  or  public  morals, 
there  would  still  remain  the  question  whether 
such  an  exercise  of  the  police  power  was  nec- 
essary to  effect  these  important  purposes ;  for, 
after  all,  the  exertion  of  the  police  power, 
especially  where  ic  abridges  or  destroys  the 
constitutional  rights  of  the  citizen,  can  only 
be  vindicated  as  a  measure  pf  self-defense,  as 
it  is  expressed  by  Mr.  Justice  Pope,  supra, 
or  as  it  is  expressed  by  other  authorities,  by 
some  overruling  necessity.  If  the  various 
restrictions  and  regulations  as  to  the  sale 
of  intoxicating  liquors  by  the  officers  and 
agents  of  the  state  be  designed  only  fo**  the 
protection  of  the  public  health  or  the  public 
morals,  and  are  fit  and  appropriate  to  that 
end,  we  do  not  see  why  such  restrictions  and 
regulations  could  not  be  applied  to  the  sale 
of  such  liquors  by  private  individuals;  and, 
if  so,  then  certainly  there  was  no  necessity 
for  any  such  sweeping  act,  whereby  the  con- 
stitutional rights  of  the  citizen,  hereinbe- 
fore referred  to,  have  been  absolutely  de- 
stroyed, but  these  rights  would  be  reserved 
to  tiie  citizen,  and  only  restricted  by  such 
regulations  as  may  be  necessary  for  the  pub- 
lic good. 

But,  in  addition  to  this,  we  are  compelled 
to  say,  without  in  the  slightest  degree  in- 
tending to  impeach  the  motives  or  to  criticise 
the  intentions  of  the  members  of  the  legis- 
lature by  which  this  act  was  passed,  and,  on 
the  contrary,  freely  according  to  them  the 
best  motives  and  the  purest  intentions,  that, 
ludging  the  act  from  the  terms  employed  in 
It  (the  only  way  in  which  a  court  is  at  liberty 
to  form  an  opinion) ,  it  cannot  be  justly  re- 
garded as  a  police  regulation,  but  simply  as 
an  act  to  increase  the  revenue  of  the  state  and 
its  subordinate  govenuuental  agencies.  Thia 
is  apparent  from  the  profit  features  of  the 
act,  from  the  various  stringent  provisions 
designed  to  compel  consumers  of  intoxicating 
liquors  to  obtain  them  only  from  the  officers 
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wad  agents  of  the  itate,  and  notably  by  the 
provigion  authorizing  the  state  commissioner 
to  sell  such  liquors  to  persons  outside  of  the 
limits  of  the  state,  which  certainly  cannot  be 
regarded  as  bearing  the  faintest  resemblance 
to  a  police  regulation  for  the  purpose  of 
protecting  the  public  health  or  the  public 
morals  of  the  people  of  this  state.  But  it  is 
earnestly  contended  by  the  attorney- general 
that  if  the  power  to  prohibit  absolutely  the 
sale  of  intoxicating  liquors  be  conceded,  it 
follows  necessarily  that  the  state  may  assume 
the  monopoly  of  such  a  trade ;  and  in  support 
of  this  view  he  cites  Tiedeman  on  the  Limita- 
tions of  the  Police  Power  (paj^e  818) ,  where 
that  author  uses  the  following  language : 
**  There  is  no  doubt  that  a  trade  or  occupation 
which  is  Inherently  and  necessarily  injurious 
to  society  may  be  prohibited  altogether ;  and 
it  does  not  seem  to  be  question^  that  the 
prosecution  of  such  a  business  may  be  as- 
sumed by  the  j^ovemmcnt,  and  managed  by 
it  as  a  monopoly."  But  the  only  authority 
which  the  author  cites  to  sustain  this  rather 
extmordinary  proposition  is  the  case  of  Slate 
V.  Brennan's  Liguo7'$,  25  Conn.  278,  over- 
looking entirely  the  case  of  Beebe  ▼.  Sfnte,  6 
Ind.  508,  68  Am.  Dec.  891,  which  holds  an 
opposite  view,  and  which  had  been  pre- 
viously cited  by  the  same  author  at  page  197 
and  quoted  from,  apparently  with  approval ; 
bat,  in  addition  to  tliis,  we  are  unable  to 
perceive  how  the  right  to  prohibit  a  given 
traffic  carries  with  it  the  power  in  the  state 
to  assume  the  monopoly  of  such  trAfflc.  If 
the  right  to  prohibit  the  sale  of  intoxicating 
liquors  rests  upon  the  ground  that  such  a 
tratHc  "is  inherently  and  necessarily  inju- 
rious to  society,"  as  is  involved  in  the  stnte- 
ment  by  the  author  of  this  proposition,  then  it 
sccrns  to  us  that  the  logical  and  necessary  con- 
sequence would  be  tlmt  the  state  could  not  en- 
gage in  such  traffic,  for  otherwise  we  should 
be  compelled  to  admit  the  absurd  proposi- 
tion that  a  state  government  establ  ished  for  the 
very  purpose  of  protecting  society  could  law- 
fully engage  in  a  busiucRs  which  **is  in- 
herently and  necessarily  injurious  to  society. " 
We  must  prefer,  then,  to  fol  low  the  case  of 
Bedfe  v.  State,  rather  than  State  v.  Brennan'e 
Idquin's;  foi  while  it  has  been  said  that  the 
case  of  Be^  y.  Stats  has  been  overruled 
(though  the  case  to  that  effect  has  not  been 
brought  to  our  attention),  yet  we  do  not  cite 
the  case  as  authority,  for  it  is  not  authcrity 
here,  but  it  is  only  referred  to  for  the  reason- 
ing contained  in  the  opinion.  Indeed,  neither 
the  ]ii«liana  nor  the  Connecticut  case  could 
constitute  authority  in  this  case,  for  the 
reason  that  the  statute  which  we  are  called 
upon  to  construe  contains  very  different  pro- 
visions from  those  found  either  in  the  Indiana 
or  Connecticut  statutes.  But  in  this  connec- 
tion we  are  enabled  to  cite  a  very  recent  case, 
which  the  research  of  counsel  for  respondents 
has  furnished  us  with,  which,  it  seems  to  us, 
is  as  conclusive  of  this  whole  matter  as  any 
case  from  abroad  can  be.  That  is  the  case  of 
Bippe  ▼.  Becker  (Minn.)  22  L.  R.  A.  857, 
in  which  one  of  the  points  distinctly  decided 
is  thus  stated  in  the  syllabus,  prepared  by 
the  court :  ** The  police  power  of  the  state  to 
regulate  a  business  is  to  be  exercised  by  the 
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adoption  of  rules  and  regulations  as  to  the 
manner  in  which  it  shall  be  conducted  by 
otliers,  and  not  by  itself  engaging  in  it.*  In 
that  case  the  question  was  as  to  the  oonsti  - 
tutionalitv  of  an  Act  entitled  "An  Act  to 
Provide  for  the  Purchase  of  a  Site  and  for 
the  Erection  of  a  State  Elevator  or  Warehouse 
at  Duluth  for  Public  Storage  of  Grain,"  and 
one  of  the  grounds  upon  which  it  was  sought 
to  sustain  the  constitutionality  of  the  act  was 
that  it  was  an  exercise  of  the  police  power. 
But  the  court  held  that,  while  ''the  right  of 
the  state,  In  the  exercise  of  its  police  power,, 
to  regulate  the  business  of  receiving,  weigh- 
ing, inspecting,  and  storing  grain  in  eleva- 
tors ana  warehouses,  as  being  a  business 
affected  with  a  public  interest,  is  now  set- 
tled beyond  all  controversy"  by  the  case  of 
Munn  V.  Illinois,  94  U.  S.  118,  24  L.  ed.  77, 
and  others  on  the  same  line,  yet  that  the  act 
there  in  question  could  not  be  regarded  as  a 
police  regulation  of  the  business,  and  that  the 
police  power  of  the  state  to  regulate  a  busi- 
ness does  not  include  the  power  to  engage  in 
carrying  it  on.  It  would  extend  this  opinion 
to  an  unwarrantable  length  to  make  further 
quotations  from  the  opinion  of  the  court  in 
tnat  case,  which  might  be  instructive  and 
profitable.  It  seems  to  us,  therefore,  that  in 
no  view  of  the  case  can  the  dispensary  act  be 
regarded  as  a  police  regulation  of  the  busi- 
ness of  selling  intoxicating  liquors,  and, 
even  if  it  could  be,  that  such  police  power 
does  not  include  the  power  on  the  part  of  the 
state  to  engage  in  carrying  on  such  business. 
Finally,  the  constitutionality  of  the  dis- 
pensary act  is  assailed  upon  the  ground  that 
the  legislature  have  undertaken  thereby  to 
embark  the  state  in  a  trading  enterprise, 
which  they  have  no  constitutional  authority 
to  do ;  not  because  there  is  any  express  pro- 
hibition to  that  effect  in  the  constitution,  but 
because  it  is  utterly  at  variance  with  the  very 
idea  of  civil  government,  the  establishment 
of  which  was  the  expressly  declared  purpose 
for  which  the  people  adopted  their  constitu- 
tion :  and  therefore  all  the  powers  conferred 
by  that  instrument  upon  the  various  depart- 
ments of  the  government  must  necessarily  be 
regarded  as  limited  by  that  declared  purpose. 
Hence  when,  by  the  first  section  of  the  second 
article  of  the  constitution,  the  legislative 
power  was  conferred  upon  the  general  as- 
sembly, the  lantruage  there  used  cannot  be 
construed  as  conferring  upon  the  general  as-  • 
sembly  the  unlimited  power  of  legislating 
upon  any  subject,  or  for  any  purpose,  accord- 
ing to  its  unrestricted  will,  but  must  be  con- 
strued as  limited  to  such  legislation  as  may 
be  necessary  or  appropriate  to  the  real  and 
only  purpose  for  whicli  the  constitution  was 
adopted,  to  wit,  the  formation  of  a  civil  gov- 
ernment. In  this  connection  it  is  noticeable 
that  the  word  "all"  is  not  used  in  the  section 
above  referred  to,  but  the  language  used  is. 
"the  legislative  power,"  meaning  such  leg- 
islative power  as  may  be  necessary  or  appro- 
priate to  the  declared  purpose  of  the  people  in 
framing  their  constitution  and  conferring 
their  powers  upon  the  various  departments 
constituted  for  the  sole  purpose  of  carry  in  e 
into  effect  their  declared  purpose.  It  Is 
manifest  from  the  numerous  express  restric- 
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tions  upon  the  legislative  will  found  in  the 
constitution  tliat  tlie  people  were  not  willing 
to  intrust  even  their  own  representatives  with 
unlimited  legislative  power,  but,  as  if  not 
satisfied  with  these  numerous  express  restric- 
tions, and  perhaps  fearing  that  some  im- 
portant right  might  have  been  overlooked,  a 
general  clause,  not  usual Iv  found  in  state 
constitutions,  was  inserted,  apparentlv  de- 
signed to  cover  any  such  omissions,  lor  in 
section  41  of  article  1  it  is  expressly  declared 
that  **  the  enumeration  of  rights  in  this  con- 
stitution shall  not  be  construed  to  impair  or 
deny  others  retained  by  the  people,  and  all 
powers  not  herein  delegated  remain  with  the 
people."  Now,  upon  well -settled  principles 
of  constitutional  construction  we  are  not  at 
libertv  to  disregard  this  clause,  but  must 
give  it  some  meaning  and  effect.  It  seems 
to  us  that  the  true  construction  of  this  clause 
is  that,  while  there  are  many  rights  which 
are  expressly  reserved  to  the  people,  with 
which  the  legislature  are  forbidden  to  inter- 
fere, there  are  other  rights  reserved  to  the 
people,  not  expressly  but  by  necessary  im- 
plication, which  are  beyond  tne  reach  of  the 
legislative  power,  unless  such  power  has 
been  expressly  delegated  to  the  legislative 
department  of  the  government.  These  views 
have  not  only  the  support  of  the  highest  au- 
thority in  this  country,  as  may  be  seen  by 
reference  to  the  cases  of  Citizens  Sav,  dk  L. 
Ano.  oj  CUveland  v.  Topeka,  87  U.  8.  20 
Wall.  655,  22  L.  ed.  455,  and  Parkersburg  v. 
Brown,  106  U.  8.  487,  27  L.  ed.  238,  but  have 
been  distinctly  adopted  by  the  supreme  court 
of  the  state  in  FMman  v.  Oharleston,  28  8. 
0.  57,  55  Am.  Rep.  6,  as  well  as  by  the  courts 
of  Massachusetts  and  Maine,  as  may  be  seen 
by  reference  to  Allen  v.  Jay,  60  Me.  124,  11 
Am.  Rep.  185;  and  Lowell  v.  Boston,  111 
Mass.  454,  15  Am.  Rep.  39,  and,  what  is 
more,  they  were  applied  to  the  vital  power 
of  taxation, — a  power  absolutely  essential  to 
the  very  existence  of  every  government. 
These  cases  substantially  hold  that,  although 
there  may  be  no  express  restrictions  contained 
in  a  state  constitution  forbidding  the  imposi- 
tion of  taxes  for  any  other  purpose  than  a 
public  purpose,  yet  such  a  restriction  must 
necessarily  be  implied  from  the  very  nature 
of  civil  government ;  and  hence  the  legisla- 
tive department,  under  the  general  power  of 
taxation  conferred  upon  it,  cannot  impose  any 
,tax  except  for  some  public  purpose.  Upon 
the  same  principle  it  seems  to  us  clear  tnat 
any  act  of  the  legislature  which  is  designed 
to,  or  has  the  effect  of,  embarking  the  state 
in  any  trade  which  involves  the  purchase  and 
sale  of  any  article  of  commerce  for  profit,  is 
outside  and  altogether  beyond  the  legislative 
power  conferred  upon  the  general  assembly 
Dy  the  constitution,  even  though  there  may 
be  no  express  provision  in  the  constitution 
forbiddinff  such  an  exercise  of  le>!:islative 
power.  Trade  is  not,  and  cannot  properly 
be,  regarded  as  one  of  the  functions  of  gov- 
ernment. On  the  contrary,  its  function  Is  to 
protect  the  citizen  in  the  exercise  of  any  law- 
ful employment,  the  right  to  which  is  guar- 
anteed to  the  citizen  by  the  terms  of  the  con- 
Btitution,    and    certainly    has   never   been 
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delegated  to  any  department  of  the  govern- 
ment. 

We  do  not  deem  it  necessary  to  go  into  any 
extended  consideration  of  the  fearful  conse- 
quences of  recognizing  the  power  of  the  leg- 
islature to  embark  the  state  in  any  trade, 
arising  from  the  hazards  of  all  business  of 
that  character,  or  to  comment  upon  the  dan- 
ger to  the  people  of  the  monopoly  of  any 
trade  by  the  state,— for  if  it  can  monopolize 
one  it  may  monopolize  any  or  all  other  trades 
or  employments, — although  it  is  permissible 
for  a  court,  when  called  upon  to  construe  an 
act,  to  consider  its  effects  and  consequences ; 
for  it  may  be  said — indeed,  has  been  said — 
that  the  good  sense  and  patriotism  of  the 
members  of  the  general  assembly  may  be 
safely  relied  upon  to  protect  the  people  from 
such  apprehenaed  dangers.     But  that  great 
luminary  of  the  law,  Ohirf  Justice  Marshall, 
did  not  seem  to  think  that  this  was  a  sufficient 
protection,  as  mav  be  seen  by  what  he  said 
in  McGtiUoch  v.  Maryland,  17  U.  S.  4  Wheat. 
816,  4  L.  ed.  579 ;  and  in  Brouni  v.  Maryland, 
25  U.  S.  12  Wheat.  419,  6  L.  ed.  678.     Nor 
did  the  8upreme  Court  of  the  United  States  in 
later  days  seem  to  think  that  this  confidence 
in  the  good  sense  and  patriotism  of  the  leg- 
islative department  was  a  sufficient  safeguara 
against  exercise  of  a  power  which  might 
become  dangerous,   for  while,  on  the  one 
hand,  in  the  case  of  Dobbins  v.  Erie  County 
Comrs,,  41  U.  8.  16  Pet.  485,  10  L.  ed.  1022, 
it  was  held  that  a  state  cannot  tax  the  salanr 
of  a  United  States  officer,  on  the  other  hand, 
in  the  case  of  BuifingUm  v.  Day,  78  U.  8. 
11  Wall.  113,  20  L.  ed.  122,  it  was  held  that 
the  United  States  could  not  tax  the  salary  of 
a  state  officer,  although  in  the  case  last  cited, 
in  his  dissenting  opinion,  Mr.  Justice  Bradley 
took  the  ground  that  such  confidence  would 
be  a  sufficient  safeguard  against  a  dangerous 
exercise  of  the  taxing  power.    These  two 
cases  were  decided  upon  the  principle  that, 
inasmuch  as  **  the  power  to  tax  involved  the 
power   to  destroy,''   as   had   been  said   by 
Marshall,  CJi,  «7.,  in  McCuUoch  v.  Maryland, 
supra,  the  only  adequate  protection  was  to 
deny  the  power  of  the  state  government  to 
tax  the  means  and  instrumentalities  employed 
by  the  United  States  government  to  cany  into 
operation  the  powers  granted  to  it ;  ana  for  a 
like  reason  the  power  of  the  United  States 
government  is  denied  to  tax  the  means  and 
instrumentalities  employed  by  the  state  gov- 
ernment to  carry  into  effect  its  powers,  al- 
though both  of  these  governments  were  estab- 
lished for  the  protection  and  preservation  of 
the  rights  of  the  same  people ;  and  this  was 
held  flkl though  there  is  no  express  provision 
in  either  of  the  constitutions  of  these  two 
governments  forbidding  the  imposition  of 
such  a  tax,   for,  as  was  said  by  Mr,  JusUee 
Nelson  in  delivering  the  opinion  of  the  court 
in  the  case  last  cited  :    ''It  is  admitted  that 
there  is  no  express  provision  in  the  constitu- 
tion that  prohibits  the  general  government 
from  taxing  the  means  and  instrumentalities 
of  the  states,  nor  is  there  any  prohibiting  the 
states  from  taxing  the  means  and  instrumen- 
talities of  that  government.    In  both  cases  the 
exemption  rests  upon  necessary  implication. 
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«nd  is  upheld  by  the  great  law  of  selfpres- 
^ervatioo."  It  is  urgea,  however,  that  in  the 
past  the  state  engaged  in  the  business  of  bank- 
ing and  in  the  establishment  of  a  stat«  col- 
lege, and  these  furnish  a  precedent  for  the 
state  engaging  in  any  other  business  which 
may  be  deemed  by  the  legislative  department 
•of  the  government  conducive  to  the  public 
welfare.  In  the  first  place,  these  institution*; 
were  established  under  the  Constitution  of 
1790,  which  contained  no  such  provision  as 
that  found  in  the  forty-first  section  of  the 
first  article  of  the  Constitution  of  1868.  In 
i;he  second  place  we  are  not  informed  of  any 
instance  in  which  the  constitutionality  of  the 
.sets  establishing  either  of  those  institutions 
was  ever  brought  to  the  test  of  judicial  decis- 
ion, and  therefore  they  can  form  no  precedent 
for  our  guidance  in  this  case.  In  the  third 
place,  the  establishment  of  a  bank  may  be, 
-and  has  been,  most  ably  defended,  upon  the 
j^und  that  such  an  institution  is  necessary 
to  the  proper  control  and  management  of  the 
fiscal  affairs  of  the  government,  and  is  there- 
fore a  proper  governmental  instrumentality, 
though  we  must  not  be  understood  as  indors- 
ing the  proposition  thus  ably  defended,  for 
"that  question  is  not  now  before  us,  and  we  do 
sot  propose  now  to  intimate  any  opinion  upon 
the  subject.  As  to  the  college,  we  do  not 
regard  that  institution,  in  any  proper  sense 
of  the  term,  as  a  business,  certainly  not  as  a 
trade,  and  it  bears  no  analogy  whatever  to 
-the  business  of  buying  and  selling  intoxicat- 
ing liquors,  or  any  other  article  of  com- 
^merce.  And  as  to  the  business  of  school 
teaching,  if  such  an  occupation  can  be  char- 
4u;teriz^  as  a  business,  in  the  sense  in  which 
that  term  is  used  in  this  opinion,  the  very 
fact  that  the  framers  of  the  present  constitu- 
'tion  saw  fit  to  incorporate  in  the  present  con- 
:«titution  an  express  mandate  requiring  the 
-establishment  of  public  schools,  is  not  only 
•destructive  of  any  argument  drawn  from 
Analogy  as  to  the  power  of  the  state  to  engage 
in  any  business,  but  also  warrants  the  in- 
ference that  without  such  express  mandate  the 
«tate  would  not  have  the  power  to  engage  in 
.«uch  so-called  business. 

Final Ij^,  it  seems  to  us  that  the  question  as 
'to  the  Tight  of  the  state  to  engage  in  any 
'trade  or  business  for  the  purpose  of  gain  has 
been  practically  determined  adversely  to  such 
^ght  in  the  recent  case  of  Mauldin  v.  Oreen- 
-vilie,  88  8.  C.  1,  8  L.  R.  A.  291.  There  one  of 
the  questions  raised  was  as  to  the  power  of 
the  city  council  to  purchase  and  hold  an 
electric  light  plant  for  the  purpose  of  light- 
ing the  streets  and  public  buildings  and  of- 
fices of  the  city,  and  also  for  the  purpose  of 
furnishing  lights  to  the  people  at  proper 
-charges  there&r.  The  court  held  that,  while 
the  city  council  was  invested  with  power  to 

grovide  for  lighting  the  streets  and  public 
uildings  in  the  mode  proposed,  yet  they  had 
no  power  to  engage  in  the  business  of  furnish- 
ing lights  to  private  individuals  in  their  resi- 
dences or  places  of  business,  for  the  reason,  as 
it  was  pointedly  expressed  by  Mr.  Justice  Mc- 
•<3k>wan  in  delivering  the  opinion  of  the  court : 
*  Aa  we  understand  it,  all  the  powers  given  to 
^bo  city  council  were  for  the  sole  and  exclu- 
-sive  purpose  of  government,  and  not  to  enter 
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into  private  business  of  any  kind,  outside  of 
the  scope  of  the  city  government. "  And  this 
was  said  although  the  charter  of  the  city — its 
constitution,  so  to  speak — conferred  upon  the 
city  council  the  broadest  and  most  extensive 
powers  for  the  good  government  of  the  city. 
So  here  we  may  say  that  the   legislative 

gower  conferred  upon  the  general  assembly 
y  the  constitution  of  the  state  was  given  to 
them  ''for  the  sole  and  exclusive  purpose  of 
government,  and  not  to  enter  into  private 
business  of  any  kind,  outside  of  the  scope  of 
the  [state]  government. "  Although  the  coun- 
sel for  appellant  very  properly  did  not  rely 
upon  the  case  of  StdU  v.  0?ie$ter  (S.  C.)  17 
S.  E.  Rep.  752,  as  any  auUiority  whatever, 
upon  the  questions  presented  in  the  present 
case,  yet  it  may  not  be  amiss  for  us  to  say 
that  the  questions  here  presented  were  not 
there  decided  or  considered,  for  the  obvious 
reason  that  they  were  not  necessary  to  the 
decision  of  that  case,  and  therefore,  under  the 
well  settled  rule  (Cooley,  Const.  Lim.  Ifi3) 
that  a  court  will  not,  and  ought  not  to.  pass 
upon  a  constitutional  question,  and  declare  a 
statute  to  be  invalid,  unless  a  decision  upon 
that  very  point  becomes  necessary  to  the  de- 
termination of  the  cause,  in  the  Gheater  Case 
the  court  did  not  feel  at  liberty  to  consider  the 
general  question  of  the  constitutionality  of 
the  dispensary  act,  and,  on  the  contrary,  care- 
fully guarded  against  even  any  intimation  of 
opinion  as  to  the  general  question.  Now, 
however,  the  question  is  squarely  presented, 
and  has  been  fully  and  ably  argued  on  both 
sides  and  we  are  compelled  to  meet  it.  After 
the  fullest  and  most  careful  and  deliberate 
consideration,  we  feel  constrained  to  say  that 
the  act  is  cTearly  unconstitutional,  except  in 
so  far  as  it  forbids  the  granting  of  licenses  to 
retail  spirituous  liquors  beyond  the  80th  of 
June,  1898.  Under  this  view,  all  subordinate 
questions  presented  in  all  the  cases,  except  the 
first  named,  lose  all  practical  importance,  and 
need  not,   therefore,  be  considered. 

In  the  case  first  mentioned  in  the  title  of 
this  opinion,  however,  there  are  other  ques 
tions  presented,  some  of  which  it  is  necessary 
to  decide,  although  the  necessity  for  the  con 
sideration  of  others  is  superseded  by  the  con- 
clusion which  we  have  reached  on  the  main 
question  of  the  constitutionality  of  the  dis- 
pensary act.  It  may  be  stated  in  general 
terms  that  this  was  an  action  instituted  by 
certain  taxpayers  of  the  county  of  Darlington 
in  behalf  of  themselvej)  and  other  taxpayers 
of  said  county,  who  are  too  numerous  to  be 
made  parties,  for  the  purpose  of  enjoining 
and  restraining  the  defendants  from  establish- 
ing a  dispensary  in  the  town  of  Darlington, 
upon    several    grounds,    mainly  upon    the 

fjound  that  the  act  providing  for  such  estab- 
ishment  is  unconstitutional,  null,  and  void. 
It  will  be  well,  however,  for  a  full  under- 
standing of  this  branch  of  the  case,  that  the 
pleadings  in  the  case,  without  the  accom- 
panving  affidavits,  should  be  incorporated 
in  the  report  of  the  case.  Without  consid- 
ering at  any  length  this  question  of  mere 
proi^ure.  it  seems  to  us  that  the  remedy 
by  injunction  is  appropriate  in  the  case  as 
presented  by  the  pleadinirs.  The  real  object 
of  the  action  is  to  prevent  certain  persons 
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from  eDgafflng  in  a  business  inyolving  the 
use  of  public  funds  derived  from  taxation 
under  an  act  of  the  legislature  claimed  to 
be  nncoDstituiional,  and  we  think  the  author- 
ities cited  bj  the  counsel  of  record  for  the 
?lain tiffs,  especially  Ck^lej  on  Taxation, 
64,  and  1  Pomeroy  on  Equity  Jurisprudence, 
277,  together  with  our  own  case  of  Mauldin 
V.  Oreenvtlle,  »upra,  are  amply  sutficieut  to 
sustain  the  view  taken  by  the  circuit  judge. 
All  the  other  exceptions  in  this  case  present 
questions  which,  in  our  judgment,  it  be- 
comes unnecessary  to  consider,  under  the  view 
which  we  have  taken  as  to  the  unconstitu- 
tionality of  the  act. 

The  judgment  of  thi$  court  it  that  the  judg- 
ments and  orders  appealed  firom  in  each  of  we 
cases  mentioned  in  the  title  be  affirmed, 

MeOowan*  c7.,  concurs. 

Pope*  J.,  dissenting: 

These  six  cases,  separately  tried  on  circuit, 
though  differing  in  some  particulars,  inas- 
much, however,  as  each  one  involved  con- 
stitutional questions  of  similar  import,  were 
heard  together  in  this  court,  by  common  con- 
sent, and  under  an  order  duly  passed  here  for 
that  purpose. 

The  first  case — that  of  McOuXUmgh  et  al. 
against  Brown  et  al. — involves  this  point 
which  is  not  contained  In  the  questions  raised 
by  the  other  five  cases,  viz.,  whether,  in  an 
action  on  the  equity  side  of  the  court  of  com- 
mon pleas,  an  injunction  can  issue  to  re- 
strain a  special  tribunal,  created  by  law  for 
a  well-defined  purpose,  from  the  penormance 
of  the  duties  confiaed  to  its  discretion,  while 
acting  within  its  jurisdiction.  '  We  are  of 
opinion  that  such  a  remedy  cannot  avail  the 
plaintiffs.  The  only  way  the  errors  of  such 
a  tribunal,  while  acting  within  its  special 
jurisdiction,  can  be  corrected,  is  under  the 
writ  of  certiorari.  This  point  has  recently 
been  considered  and  decided  by  this  court  in 
the  case  of  State  v.  Rirkland  (8.  C.)  19  8. 
E.  Rep.  21>5.  The  next  five  cases  differ  from 
the  first  case — MeGuUough  et  al.  against  Brown 
et  al. — in  this:  These  oeing  indictments 
against  the  respective  defendants  in  the  court 
of  general  sessions  for  a  violation  of  what  is 
known  as  the  **  Dispensary  Act, "  in  the  sale 
of  beer  against  the  provisions  of  that  statute, 
the  defendants  demurred  because  such  act 
creating  the  offense  provided  no  punishment 
therefor ;  and  it  was  claimed  that  by  section 
2653  of  the  General  Statutes,  which  provides 
that  in  case  of  a  conviction,  where  no  pun- 
ishment is  provided  by  statute,  the  court 
shall  award  such  sentence  as  is  conformable 
to  the  common  usage  and  practice  in  this 
state,  according  to  the  nature  of  the  offense, 
and  not  repugnant  to  the  constitution,  the 
selling  of  liquor  without  a  license  is  made  a 
misdemeanor.  The  punishment  aflixed  to 
misdemeanors  should  have  been  applied. 
This  rulinff  of  the  circuit  Jud^re  was  errone- 
ous. Besides,  it  is  far  from  being  clear  that 
lection  21  of  the  Dispensary  Act  does  not 
apply  to  the  offense  charged  in  the  indict- 
ment. Section  21  is  complete,  in  defining 
the  offense,  and  providing  a  punishment,  in 
express  terms.    Thus  the  way  is  cleared,  and 
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it  becomes  necessary  to  consider  the  ccmetltQ- 
tional  questions  raised  in  these  cases,  thejr 
being  the  same  in  each  of  the  six  cases. 

The  majority  of  this  court  has  reached  the- 
conclusion  that  the  whole  act  is  unconstitu- 
tional. I  am  unable  to  agree  with  the  other 
members  of  the  court  In  such  conclusion,  and. 
I  propose  to  state  my  reasons  for  holding  just 
the  opposite  views  to  those  expressed  by 
them.  Now,  this  is  a  court.  Therefore,  the- 
expression  of  any  opinion  on  the  mr/its  of 

f prohibition  or  anti -prohibition,  license  or  no- 
icense,  is  no  part  of  my  business.    The  jus- 
tice or  injustice  of  an  act  of  the  legislatuiv, 
its  wisdom  or  improvidence,  belong  exclu- 
sively to  the  legislature,   md  the  people,, 
whose  servants  they  are.     If  the  law  is  un- 
wise or  improvident,  let  an  appeal  be  made- 
to  the  ballot  box.    Neither  this  court  nor 
any  other  court  has  a  right,  under  the  con- 
stitution, to  meddle  with  the  legislature  in< 
regard  to  the  foregoing  matter.    1  make  these 
remarks  because  it  is  very  palpable  that,  in 
effect,  such  interference  is  sometimes  made, 
and  there  is  a  growing  tendency  on  the  part 
of  the  courts  to  assume  a  power  which  the- 
law  has  never  given  them,  under  the  guise^ 
of  some  philosoohical  abstraction  that  there 
Is  some  power  In  them,  by  reason  of  some- 
mysterious  something,  called,  for  the  want 
of  a  better  name,  **  the  social  compact. "    This- 
country  has  been  made  to  drink  the  cup  of 
sorrow  to  its  bottom  by  reason  of  their  ab- 
stractions, and  it  is  fully  time  that  the  good 
sense  of  judges  shall  stamp  such  a  vague  and 
shadowy  claim — having  for  its  basis  nothing 
in  the  organic  law  to  support  it>— out  of  ex- 
istence; and  if  they  do  not,  or  will  not,  it 
is  very  sure  they  are  leading  the  way  to  in- 
calculable mischief,  for  the  mutterings  of  a 
coming  storm  by  reason  thereof  are  plainly 
distinct.     **  An  ounce  of  prevention  is  worth 
a  pound  of  cure.''    The  opinion  of  the  ma- 
jority is  very  explicit  in  its  admission  that 
all  the  presumptions  are  in  favor  of  the  con- 
stitutionality of  an  act  of  the  general  as- 
sembly, and' that  it  is  the  duty  of  any  one 
assailing  such  an  act  as  unconstitutional  to- 
point  out,  by  specific  objections,  wherein  it 
IS  unconstitutional.     In  the  cases  at  bar,  we 
have  more  than  presumptions  as  to  its  con- 
stitutionality, for  this  court,  in  the  case  of 
State  V.  Chester  (8.  C.)  17  8.  E.   Rep.  752, 
have,  among  other  things,  held  that  the  dis- 
pensary act  was  duly  passed  by  the  general 
assembly,  and  approved  by  the  governor,  as> 
far  as  a  compliniico  with  the  constitutional 
requirements  relating  to  and  governing  the 
mode  of  enacting  laws  by  the  legislature  are 
concerned.     The  respondents,  in  the  court 
below,  recognized  this  duty  to  specify  the 
constitutional  defects  in  this  law,  and  have 
sought  to  comply  with  it  by  assailing  the 
power  of  the  general  assembly  to  enact  such 
a  law,  by  reason  of  certain  sections  of  the 
state  constitution  restricting  the  legislative 

flower,  or,  by  necessary  implication,  deny- 
ng  its  exercise.  I  think  I  fully  recognize 
the  gravity  of  the  suggested  difficulties  to- 
enable  me  to  discharge  my  duty  in  their  con- 
sideration. I  have  endeavored  to  realize  my 
solemn  oath  of  office  to  uphold,  protect,  and 
defend  the  Constitution  of  the  United  8tate» 
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and  this  Btnte,  and,  for  this  purpose,  to  close 
m^r  ears  to  popular  clamor,  or  expressions  of 
opinion  by  others  than  members  oi  this  court, 
after  the  arguments  of  counsel  had  been 
heard.  It  will  be  a  sad  day  for  constitu- 
tional liberty,  in  this  state  or  country,  when 
cases  are  to 'be  decided  here  in  baste,  and 
without  a  thorough  consideration  by  the 
members  of  this  court,  or  wlion  a  decision 
here  reached  is  the  result,  not  of  investiga- 
tion of  legal  and  constitutional  principles, 
but  of  partisan  influences  or  dictation.  A 
moment's  reflection  will  establish  it  as  a 
truth  that  a  judj^e  who  is  made  to  vary  his 
honest  conclusions  of  the  law  by  a  popular 
demand  for  such  variance  is  to  be  pitied  as 
well  as  condemned.  He  is  not  justly  en- 
titled to  be  ranked  with  O'Neall,  Johnston, 
Wardlaw,  and  others. 

Let  me  now  direct  my  attention  to  the 
points  here  raised,  which,  in  my  Judgment, 
may  bo  considered  in  the  form  of  the  follow- 
ing questions :  (1)  What  is  the  legislative 
power  of  this  state,  as  defined  in  the  oonsti- 
tation,  our  own  decisions,  those  of  the  Su- 
preme Court  of  the  United  States,  those  of 
other  states  of  this  Union,  and  by  text- writ- 
ers of  acknowledged  authority?  (2)  What 
restrictions  are  placed,  by  the  sections  of  our 
constitution  relied  upon  here,  fixing  limits 
to  the  exercise  of  legislative  power?  (8)  To 
what  class  of  legislation  do  restrictions  re- 
fer, or  the  denial  of  the  right  to  sell  intox- 
icating liquors  belong?  And  herein  a  brief 
sketch  of  our  legislati  ve  history  touching  the 
traflic  in  intoxicating  liquors  as  a  beverage. 
(4)  Is  the  exercise  of  the  police  power  at- 
tempted under  the  provisions  of  this  act  in- 
hibited by  the  sections  of  the  constitution, 
either  in  their  terms,  or  by  necessary  im- 
plication from  the  terms  actually  used? 

The  preamble  of  our  constitution  declares : 
"We  ihe  people  of  the  state  of  South  Car- 
olina, in  convention  assembled,  grateful  to 
Almighty  God  for  this  opportunity,  deliber- 
ately ana  peaceably  of  entering  into  an  ex- 
plicit and  solemn  compact  with  each  other, 
and  forming  a  new  constitution  of  civil  gov- 
ernment for  ourselves  and  posterity,  and  rec- 
ognizing the  necessity  of  the  protection  of 
the  people  in  all  that  pertains  to  their  free- 
dom, safety,  and  tranquil litv,  and  imploring 
the  direction  of  the  Great  Legislator  of  the 
Universe, do  agree  upon,  ordain. and  establish 
the  following  declaration  of  rights  and  form 
of  governme.1t  as  the  constitution  of  the  com- 
monwealth of  South  Carolina.**  In  the 
twenty-sixth  section  of  the  declaration  of 
rijBThts  it  is  provided:  "In  the  government 
of  this  commonwealth,  the  legislative,  exec- 
utive and  judicial  powers  of  the  government 
shall  be  forever  separate  and  distinct  from 
each  other  and  no  person  exercising  the  func- 
tions of  one  of  said  departments  shall  assume 
or  discharge  any  other.**  Section  27:  "The 
general  assembly  oui2:ht  frequently  to  as- 
semble for  the  redress  of  grievances,  and  for 
making  new  laws  as  the  common  good  may 
require.**  I  will  not  transcribe  the  other 
■ections  in  this  declaration  of  rights,  but 
will  content  myself  with  giving  the  effect 
of  other  sections  thereof  bearing  on  the  gen- 
eral assembly.     Section  4  prevents  any  leg- 
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islation  looking  to  a  dissolution  of  the  .Amer- 
ican Union,     lection  6  provides  .that  no  \n\v 
shall  be  passed  to  prevent  the  people  fron^ 
peaceably  assembling  to  consult  for  the  pub- 
lic good,  and  petition  any  department  of  the- 
govemment.     Section  7  prohibits  the  enact- 
ment of  any  laws  to  abridge  the  liberty  of 
speech  or  of  the  press.     Section  9  prohibita 
an^  law  inter  ferine  with  the  liberty  of  con- 
scfence.    Section  10  prohibits  any  legislation 
establishing  religious  worship.     S^tion  11 
preserves  the  right  of  trial  by  jury.     Section 
12  preserves  personal  rights  from  legislative 
interference,  except  such  as  are  made  to  ap- 
ply upon  others  under  like  circumstances. 
Section  14  prevents  interference  with  full 
protection  of  the  law  to  all,  and  the  enact- 
ment of  any  laws  ex  pott  faeto.    Section  15. 
requires  that  all   courts  shall   he  public. 
Section  17  secures  the  right  of  habeas  corpus. 
Section  18,  that  no  man  shall  be  put  twice- 
in  jeopardy  of  his  life.     Section  19  regulates 
petit  crimes  and  the  grand  jury.     Section  20 
provides  an  estate  in  homestead,  and  regu- 
lates imprisonment  for  debt.    Section  21  pro- 
vides that  no  bill  of  attainder,  ex  post  Jaeto- 
law,  nor  any  law  impairing  the  obligation, 
of  a  contract,  shall  be  enacted, — no  corrup- 
tion of  blood,  or  forfeiture  of  estate.    Sec- 
tion 22  prescribes  that  no  warrant  for  searclL 
and  seizure  shall  be  issued  but  in  cases,  and 
with  the  formalities,  prescribed  by  the  laws. 
Section  28  regulates  the  enactmeut  of  laws 
under  eminent  domain.    Section  24  prescribes 
that  the  general  assembly  shall  alone  provide 
for  the  suspension  of  the  laws.     Section  25. 
restricts  the  authority  to  declare  martial  law 
to  the  authority  of  the  general  assembly. 
Section  2S  restricts  the  interference  with  the 
right  to  bear  arms  to  the  general  assembly. 
Section  29  relates  to  quartering  soldiers,  in 
times  of  peace,  in  any  house,   without  the 
consent  oi  the  owner,  except  In  a  manner 
prescribed  by  law.     Section  83  provides  that 
the  right  of  suffrage  shall  be  protected  by 
laws  regulating  elections.    Section  84  relates, 
to  representaiioD,  and  forbids  any  interfer- 
ence therewith,  except  by  a  trial  by  jury,  or 
a  law  of  the  land.     Section  86  relates  to  tax- 
ation, and  requires  ad  valorem  taxation.    Sec- 
tion 37  requires  that  no  subsidy,  impost  tax, 
or  duties  shall  be  levied  without  the  consent 
of  the  people,  or  their  representatives  law- 
ful ly  assembled.    Section  39  relates  to  letters 
of  nobility  or  distinctions.     Section  40  re- 
lates to  the  navigability  of  waters  within  the 
state.     Section  41  provides  that  the  enumera- 
tion of  rights  in  this  constitution  shall  not. 
be  construed  to  impair  or  deny  otliers  re- 
tained by  the  people,  and  all  powers  not  here- 
in delegated  remain  with  the  people.     By 
the  first  section  of  article  2  of  our  Constitu- 
tion, it  is  provided  :    "The  legislative  power- 
of  this  state  shall  be  vested  in  two  distinct 
branches,  the  one  to  be  styled  the  'Senate' 
and  the  other  the  'House  of  Representatives* 
and  both  together  the  'General  Assembly  of 
the  State  of  South  Carolina.'**    By  section 
1  of  article  1  of  the  Constitution  of  South 
Carolina,  adopted  in  June,  1790,  it  was  pro- 
vided;   "The  legislative  authority  of  thia 
i  state  shall  bo  vested  in  a  general  assembly, 
which  shall  consist  of  a  senate  and  a  housi^ 
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of  representatives. "  1  Stat,  at  L.  184.  The 
coDstitutioD  adopted  in  1790  virtually  was 
of  force  UDtil  April,  1868,  when  the  present 
constitution  was  adopted.  So  we  will  speak 
of  the  former  as  the  **01d  Constitution,''  and 
the  latter  as  the  "  New  Constitution. "  Prior 
to  the  formation  of  the  national  government, 
and  after  this  state  had  ceased  to  be  a  colony 
of  Great  Britain,  the  state  of  South  Carolina 
was  one  of  the  sovereign  states  of  the  world. 
Its  power  of  legislation  was  as  unlimited  as 
the  parliament  of  Great  Britain.  Having  en- 
tered the  union  of  states,  it  parted  with  as 
much  of  its  sovereign  power  as  was  vested, 
by  the  Constitution  of  the  United  States  and 
its  amendments,  in  the  government  of  the 
United  States.  These  grants  of  power  so 
parted  with  were  enumerated  in  the  consti- 
tution of  the  general  government,  but  all  the 
balance  of  the  sovereign  powers  were  retained 
by  the  people,  and  were  confided  by  them  to 
the  governmental  agencies  created  in  the  or- 
ganic law, — the  state  constitution.  One  of 
these  governmental  agencies,  as  we  have  seen, 
was  the  legislature.  It  became  necessary  for 
the  courts  to  define  the  constitutional  pro- 
vision creating  this  department,  and  we  pro- 
pose to  show  that,  both  under  the  old  and  the 
new  constitution,  the  words  used  in  both  in- 
struments have  been  determined  by  the  courts 
of  last  resort  in  this  state  to  mean  that  the 
whole  legislative  power  of  the  state  of  South 
Carolina  was  devolved  upon  the  general  as- 
sembly, limited  only  bv  restriction  upon  the 
«xercise  of  such  legislative  power  by  the 
Federal  Constitution  on  the  one  hand,  and  by 
the  state  constitution  upon  the  other.  In 
O^Mrne  v.  Euger,  1  Bay,-  206,  speaking  of 
the  power  of  the  legislature  of  this  state,  Ifr. 
Justice  Bay  said :  ^  To  suppose  that  the  su- 

Ereme  legislature  of  a  sovereign  country 
as  no  right  to  regulate  the  conduct  of  its 
ofllcers  and  the  mode  of  business,  would  be 
strai n i  ng  the  matter  very  far  1  ndecd . "  Judge 
Bichardson  said  in  State  v.  Hutson,  1  Mc- 
Oord,  L.  242:  "But,  by  the  constitution  of 
this  state,  all  legislative  authority,  with  very 
few  restrictions,  is  given  to  the  legislature 
or  general  assembly.  A  law,  then,  when 
enacted  by  that  body,  must  be  deemed  con- 
stitutional, unless  it  comes  plainly  within 
some  constitutional  exception  to  the  general 
power  of  legislation. "  Judge  David  Johnson 
fiaid  in  Slate  v.  Williaim,  2  McCord,  L.  804 : 
**  The  constitution  confers  on  the  legislature 
«  general  power  to  legislate  with  only  two 
classes  of  limitations;  those  that  are  direct- 
ory, and  those  that  are  prohibitory;  you 
shall  do  this,  and  you  shall  forbear  to  do 
that."  Chief  Justice  John  Belton  O'Neall 
said  in  State  v.  Charleston^  10  Rich.  L.  491  : 
*^  I  know  no  restrictions  on  legislative  power, 
which  in  this  state  is  vested  by  the  constitu- 
tion in  the  general  assembly,  except  those 
which  deny  certain  powers,  or  which,  by 
implication,  arise  because  certain  powers 
«re  conferred  on  congress.  So  far  as  legis- 
lative power  is  concerned,  I  agree  that,  sub- 
ject to  the  restrictions  which  I  have  sug- 
gested, the  general  assembly  has  all  the 
powers  of  the  parliament  of  Great  Britain.'' 
So  much  for  the  decisions  of  our  court  of 
last  resort  upon  the  grant  of  power  to  the 
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legislature  rendered  prior  to  the  16th  of 
April,  1868.  Let  us  see  what  this  court  has 
laid  down  since  that  date.  Chief  Justice 
Willard,  as  the  organ  of  the  court,  said  In 
the  case  of  State  v.  Hdyne,  4  S.  C.  N.  S.  420 : 
"  Although  the  particular  office  of  this  section 
[section  1  of  article  2  of  our  Constitution] 
is  to  fix  certain  important  features  of  the 
body  through  which  the  functions  of  legis* 
lation  is  to  be  exercised,  yet  it  describes  in 
an  authoritative  way  the  nature  of  the  power 
thus  vested.  It  is  no  less  than  the  legisla- 
tive ponder  of  the  state.  It  is  not  such  and 
so  much  of  the  legislative  powers  of  the  state 
as  were  intended  to  be  used  by  that  partic- 
ular bodv,  but  it  was  the  whole  legislative 
power  of  the  legislature  of  this  state, — its 
whole  capacity  for  making  laws,  and  pro- 
viding a  means  for  their  enforcement.  It 
was  not  intended  that  the  legislature  should 
exercise  power  without  limitation  or  re- 
straint, for  the  constitution  that  uses  these 
words  of  grant  imposes  many  such  restric- 
tions and  limitations,  affecting  the  extent 
to  which  it  may  be  effectually  exercised." 
So,  too,  Mr,  Justice  McGowan,  in  Pdeer  v. 
Campbell,  15  S.  C.  592,  40  Am.  Rep.  705, 
said:  ''The  legislature  is  a  lawmaking 
power  of  this  state  upon  all  subjects  not 
prohibited  by  the  constitution,  every  part  of 
which  should,  if  possible,  be  so  construed 
as  to  allow  full  force  to  section  1  of  article 
2,  which  vests  the  full  legislative  power  of 
the  state  in  the  general  assembly.  The  Eng- 
lish parliament,  in  a  political  sense  is  om- 
nipotent ;  but  with  us  it  is  the  people,  and 
the  people  speak  through  the  legislature, 
except  when  restricted  bv  the  Constitution  of 
the  United  States  or  this  state.  No  statute 
can  be  disregarded,  unless  a  constitutional 
violation  can  be  pointed  out."  Equally  as 
explicit  is  the  same  justice  in  iSv  parte 
Lyruih,  16  S.  C.  83,  and  the  justice  who  de- 
livered the  unanimous  opinion  in  Utssy  t. 
Charleston,  S,  <fc  iV.  B,  Co.  38  8.  C.  899. 

But  what  says  the  United  States  Supreme 
Court  on  this  subject?  Said  Mr,  Justice  Mc- 
Lean in  the  License  Cases,  46  U.  S.  5  How. 
587,  12  L.  ed.  298.  "  Before  the  adoption  of 
the  constitution  [United  States]  the  states 
possessed  respectively,  all  the  attributes  of 
sovereignty.  In  their  organic  laws,  they  had 
distributed  their  powers  of  government  ac- 
cording to  their  own  views,  subject  to  such 
modifications  as  the  people  of  each  state  may 
sanction.  .  .  .  The  federal  government 
is  supreme,  within  the  scope  of  its  dele- 
gated powers ;  and  the  state  governments  are 
equally  supreme  in  the  exercise  of  thoee 

Sowers  not  delegated  by  them  to  the  United 
tates,  nor  inhibited  to  them.**  I  am  sorry 
that  the  extended  references  to  our  own  de- 
cisions, and  those  of  other  states,  in  relation 
to  the  extent  of  the  legislative  power  in  the 
states,  will  forbid  my  resorting,  at  this  point, 
to  more  extended  notice  of  the  decisions  of  the 
Supreme  Court  of  the  United  States.  Upon 
investigation  it  will  be  found  that  no  de- 
cisions rendered  by  that  court  assert  any 
ereater  restrictions  upon  the  legislative  power 
in  the  states  than  I  have  already  admitted, 
except  an  obiter  dictum  of  Chief  Justice  Mar- 
shall in  MeCuiloeh  y.  Maryland,  17  U.  S.  4 
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Wheat.  888,  4  L.  ed.  595;  Id  a  dissenting 
pinion  by  Mr,  Justice  Brewer  {Budd  v.  New 
York,  143  U.  S.  551.  86  L.  ed.  258, )  and  the 
ffuarded  language  of  Jfr.  Okwf  Justice  Fuller 
in  Qiazza  v.  Tveman,  148  U.  S.  661,  87  L. 
-eA.  601,  when  he  says:  "Irrespective  of  the 
operation  of  the  Federal  Constitution,  and 
restrictions  asserted  to  be  inherent  in  the  nat- 
ure of  American  institutions,  the  general  rule 
is  that  there  are  no  restrictions  upon  the  leg- 
islative power  of  the  legislature  of  a  state, 
-except  those  imposed  by  its  written  constitu- 
tion. "  It  will  be  noticed  that  Chief  Justice 
Fuller  does  not  admit  the  existence  of  the 
social -compact  theory.  He  merelv  says  it 
is  asserted.  A  very  pungent  article  on  this 
subject  hy  Richard  0.  McNortin,  Esq.,  in 
-the  American  Law  Register  and  Review,  of 
December,  1898,  uses  these  words:  "Could 
'there  be  found  one  man  that  would  consent 
to  thus  transfer  the  sovereignty  of  the  nation 
from  its  representatives  to  a  court,  by  enact- 
ing that  all  legislation  contrary  to  the  said 
compact  shall  be  void?  And  what  that  com- 
pact is,  the  judges  shall  be  the  final  arbitra- 
tors, and  they  are  to  ascertain  it  from  their 
own  notions  as  to  what  it  ought  to  be  as- 
sumed to  have  been."  This  legal  heresy  had 
disappeared,  from  early  in  this  century  un- 
til recently. 

What  do  some  of  the  other  states  of  this 
Union  hold?  Unquestionably,  the  supreme 
oourt  of  Pennsylvania,  announced  b^  that 
splendid  jurist.  Chief  Justice  Jeremiah  8. 
Black,  in  SharpUss  v.  Philadelpfiia,  21  Pa. 
169,  59  Am.  Dec.  759,  has  been  recognized  by 
the  Supreme  Court  of  the  United  states  and 
the  courts  of  the  different  states  of  the  Union 
as  the  leading  authority  on  this  subject.  I 
•can  recall  at  least  four  instances  where  this 
decision  has  been  recognized  in  this  state: 
^ate  V.  Charleston,  State  v.  Hayne,  PeUer  v. 
CampbeU,  and  Utsey  v.  Charleston,  8.  &  N,  B. 
Co,  supra.  This  judge  said  :  "  The  powers 
l>estowed  on  the  state  government  were  dis- 
tributed by  the  constitution  to  the  three  great 
departments :  the  legislative,  the  executive, 
and  the  judicial.  The  power  to  make  laws 
as  granted  in  section  1  of  article  1  by  the 
following  words :  ' The  legislative  power  of 
this  commonwealth  shall  to  vested  in  a  gen- 
eral assembly,  which  shall  consist  of  a  sen- 
ate and  house  of  representatives.  *  It  is  plain 
that  the  force  of  these  general  words,  if  there 
liad  been  nothing  elsewhere  to  qualify  them, 
-would  have  given  to  the  assembly  an  unlim- 
ited power  to  make  all  such  laws  as  they 
might  think  proper.  They  would  have  had 
-the  whole  omnipotence  of  the  British  parlia- 
ment. But  the  absolute  power  of  the  people 
-themselves  had  been  previously  limited  by 
"the  Federal  Constitution,  and  they  could  not 
bestow  on  the  legislature  authority  which 
had  alread;^  been  given  to  congress.  .  .  . 
'The  jurisdiction  of  the  assembly  is  still  fur- 
ther confined  by  that  part  of  the  constitution 
^sailed  the  'Declaration  of  Rights/  which. 
In  twenty -five  sections  carefully  enumerates 
-the  reserved  rights  of  the  people,  and  closes 
t>y  declaring  that  'everything  in  this  article 
is  excepted  out  of  the  general  powers  of  the 
government,  and  shall  remain  forever  invi- 
olate. '    The  general  assembly  cannot,  there - 
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fore,  pass  any  law  to  conflict  with  the  right- 
ful authority  of  congress,  nor  perform  a 
judicial  or  executive  function,  nor  violate 
the  popular  privileges  reserved  by  the  dec- 
laration of  rights,  nor  change  the  organic 
structure  of  the  government,  nor  exercise  any 
other  power  prohibited  in  the  constitution. 
If  it  does  any  of  these  things,  the  judiciary 
claims,  and  in  clear  cases  has  always  exer- 
cised, the  right  to  declare  such  acts  void. 
.  .  .  We  are  urged,  however,  to  RO  fur- 
ther than  this,  and  to  hold  that  a  law,  though 
not  prohibited,  is  void  if  it  violates  the  spirit 
of  our  institutions,  or  impairs  any  of  those 
rights  which  it  is  the  right  of  a  free  govern- 
ment to  protect,  and  to  declare  it  unconstitu- 
tional if  it  be  wrong  and  unjust.  But  we 
cannot  do  this.  It  would  be  assuming  a 
right  to  change  the  constitution,  to  supply 
what  we  conceive  to  be  its  defects,  to  fill  up 
every  casus  omissus,  and  to  interpolate  into 
it  whatever,  in  our  opinion,  ouj^ht  to  have 
been  put  there  by  its  framers.  The  consti- 
tution has  given  us  a  list  of  what  the  legis- 
lature may  not  do.  If  we  extend  that  list, 
we  alter  the  instrument ;  we  become  ourselves 
the  aggressors,  and  violate  both  the  letter  and 
spirit  of  the  organic  law  as  grossly  as  the 
legislature  could.  If  we  can  add  to  the  re- 
served rights  of  the  people,  we  can  take  them 
away.  If  we  can  mend,  we  can  mar.  If  we 
can  remove  the  landmarks  which  we  find  es- 
tablished, we  can  obliterate  them.  If  we  can 
change  the  constitution  in  any  particular, 
there  is  nothing  but  our  own  will  to  prevent 
us  from  demolishing  it  cntirelv.''  See  also. 
People  V.  Flagg,  46  N.  Y.  404;  Stewart  v. 
Polk  County  Suprs.  30  Iowa,  9.  But  space 
bids  us  to  desist. 

Now,  as  to  the  opinions  of  text- writers : 
Mr.  Bishop,  in  his  work  on  the  Written  Laws, 
at  section  92,  says :  "" The  Constitution  of  the 
United  States  consists  chiefly  in  a  grant  of 
enumerated  powers.  Hence,  in  interpreting 
it,  the  courts  presume  the  existence  of  no 
powers  not  expressly  or  impliedly  conferred. 
On  the  other  hand,  a  state  constitution  pro- 
ceeds on  the  idea  that  all  legislative  func- 
tions are  in  the  legislature.  Therefore,  in 
its  interpretation,  the  powers  not  taken  away 
by  the  United  States  Constitution  are  pre- 
served, excepting  as  expressly  or  b}'  impli- 
cation denied."  Mr.  Cooley,  in  his  work  on 
Constitutional  Limitations  (pace  307),  says: 
**A11  legislative  power  is  conferred  on  the 
senate  and  assembly ;  and,  if  an  act  is  with- 
in the  legitimate  exercise  of  that  power,  it 
is  valid,  unless  some  restriction  or  limitation 
can  be  found  in  the  constitution  itself.  The 
distinction  between  the  United  States  Consti- 
tution and  our  state  constitution  is  that  the 
former  confers  upon  congress  certain  specified 
powers,  only,  while  the  latter  confers  upon 
the  legislature  all  legislative  powers.  In 
the  one  case,  all  legislative  powers  not  pro- 
hibited may  be  exercised."  I  might  go  for- 
ward, and  quote  other  text- writers,  but  Mr. 
Cooley  is  recognized  as  standard  authority. 

Thus,  our  own  stete  courts,  those  of  the 
United  States  Supreme  Court,  the  supreme 
courts  of  other  states,  and  standard  text- books 
on  constitutional  law,  plainly  show  that 
this  modem  dress  to  an  exploded  idea  is  not 
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sustained  bv  authority,  and  that  the  author- 
ity of  the  legislature  of  this  state  to  enact 
laws  is  only  restricted  by  our  constitution 
and  that  of  the  United  States,  as  is  in  each 
instrument  actually  specified,  or  necessarily 
implied  from  such  restrictions  there  plainly 
expressed. 

We  are  now  prepared,  as  the  next  step  in 
our  investigations,  to  see  wherein  the  dis- 
pensary act  violates  the  constitution  of  this 
state.  I  say  **'  state, "  for  the  opinion  prepared 
by  the  majority  of  this  court  is  exceedingly 
careful  to  confine  the  discussion  to  the  state 
constitution,  so  as  not  to  include  the  ques- 
tion suflTgested  in  the  court  below  as  to  fed- 
eral Questions. 

It  Is  suggested  that  this  act  violates  at 
least  two  of  the  sections  of  the  state  consti- 
tution. What  are  thes<B?  It  may  be  as  well 
to  quote  these  sections  from  the  text  of  the 
constitution  itself.  Section  1  of  article  1 
provides :  **  All  men  are  born  fee  and  equal, 
endowed  hj  their  Creator  with  certain  in- 
alienable rights,  amonff  which  are  the  rights 
of  enjoying  and  defending  their  lives  and 
liberties,  oi  acquiring,  possessing,  and  pro- 
tecting property,  and  of  securing  and  obtain- 
ing their  safety  and  happiness."  Section  12 
provides:  *'No  person  shall  be  disqualified 
as  a  witness  or  be  prevented  from  acquiring, 
holding,  and  transmitting  property,  or  be 
hindered  in  acquiring  education,  or  be  liable 
to  any  punishment  for  any  offense  or  be  sub- 
jected in  law  to  any  other  restraints  or  dis- 
qualifications in  regard  to  any  personal  rights 
than  sucli  as  are  laid  upon  others  in  like  cir- 
cumstances." Section  14  provides:  "No 
person  shall  be  arrested,  imprisoned,  de- 
spoiled or  dispossessed  of  his  property  im- 
munities, or  privileges,  put  out  of  the  pro- 
tection of  the  law,  exiled  or  deprived  of  his 
life,  liberty,  or  estate,  but  by  the  judgment 
of  his  peers,  or  the  law  of  the  land,  and  the 
general  nsscmbly  shall  not  enact  any  law  that 
shall  subject  any  person  to  punishment  with- 
out trial  by  jury,  nor  shall  he  be  punished 
but  by  virtue  of  a  law  already  established 
or  promulgated  prior  to  the  offense  and  le- 
.cttlly  applied."  Section  41  provides :  "The 
enumeration  of  rights  in  tnis  constitution 
shall  not  be  construed  to  impair  or  deny 
others  retained  by  tlie  people,  and  all  pow- 
ers not  herein  delegated  remain  with  the  peo- 
ple." I  have  thus  taken  the  pains  to  repro- 
duce the  text  itself,  so  far  as  these  sections 
are  concerned.  Let  us  now  take  the  pains  to 
investigate  the  claims  set  up  in  the  t>pinion 
of  the  majority  of  this  court'as  to  the  inalien- 
able rights  of  the  citizen. 

I  submit  that  the  true  office  of  section  1  of 
article  1  has  been  obscured.  It  is  true  it  is 
there  stated  that  life,  liberty,  property,  tran- 
quillity, or  safety  and  happiness  are  therein 
set  up  as  inalienable  rights.  What  is  meant 
by  these  terms?  Surely,  no  one  for  a  moment 
will  contend  that  these  inestimable  boons  of 
a  wise  Providence,  in  a  civilized  community, 
mean  that  life  is  to  be  preserved  to  an  in- 
dividual, no  matter  how  many  other  lives  arc 
ruthlessly  destroyed  by  him ;  that  the  liberty 
of  a  man  is  to  be  preserved  as  an  inalienable 
right,  when  he  has  lost  his  senses,  and  en- 
dangered the  lives  of  others;  that  the  prop- 
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ertv  of  a  man  is  to  be  preserved  as  an  inalien- 
able birthright  if  that  man  recklessly  destroys, 
the  property,  reputation,  or  liberty  of  hia 
fellow  man,  or  that  others  must  gusrantee- 
him  safety  if  he  is  a  murderer.     No,  for  we 
find  that,  under  this  very  constitution,  law» 
may  be  enacted  to  hang  the  murderer,  the- 
man  guilty  of  arson  or  rape ;  to  imprison  for 
life  a  man  guiltv  of  certain  crimes,  or  one- 
found  guilty  of  fraud,  or  that  even  steals  a. 
chicken  for  food ;  to  sell  his  property,  and 
every  part  of  it,  to  pay  taxes  due  the  govern- 
ment, and  sell  everyt'hing,  except  a  home- 
stead, for  debt.     Let  us  cease  these  assertions* 
of  inalienable  rights,  in  the  connection  la 
which  they  are  so  frequently,  and  with  suchi 
unction,  lauded.     The  true  view  of  this  sec- 
tion is  to  lay  down,  in  the  first  place,  enu- 
merated rights,  that  injjiividuals,  acting  in. 
their  own  oehalf,   cannot  disregard  or  de- 
stroy ;  and,  in  the  second  place,  to  call  oH' 
the  government,  in  its  different  agencies,  to- 
promote  all  the  blessed  rights  of  free  men. 
These  four  sections  of  our  constitution  should 
be  constn.'cd  together,  and  when  this  is  done^ 
all    is  made  clear  and  consistent,  the  one 
clause  with  the  other,  and  to  accord  with, 
what  we  see  taking  place  around  us  in  gov- 
ernmental affairs,  both  in  the  state  and  na- 
tion.   Certainly,  the  grand,  central  thought, 
in  government,  is  to  secure  the  happiness, 
and  promote  the  welfare,  of  the  entire  body 
of  the  citizens,  and  it  was  for  this  purposo- 
the  people   established   government.      The 
courts  have  construed  these  provisions  in  the^ 
sections  of  article  1  of  our  state  Constitution. 
The  meaning  to  be  attached  to  the  terms^ 
"privileges  and  immunities*'  was  construed 
many  years  ago  by  Mr.  Justice  Washington 
in  Corfield  v.   CoryeU,  4  Wash.    C.   C.   371. 
Fed.   Cas.   No.   8,230,  as  follows:     "They 
may  all, however,  be  comprehended  under  thc- 
following  heads :    Protection  by  the  govern- 
ment;  the  enjoyment  of  life  and  liberty, 
with  the  right  to  acquire  and  possess  prop 
erty  of  every  kind,  and  to  pursue  happiness, 
subject,    nevertheless,  to  such  restraints  as 
the  government  may  justly  prescribe  for  tiie 
general  good  of  the  whole."    This  definition 
has  been  accepted  by  the  United  States  Su- 
preme Court  and  by  the  courts  of  the  states. 
So  far  as  government  is  concerned,  no  rights, 
may  be  said  to  be  absolute.     They  all  are 
held  subject  to  such  restraints  as  the  govern- 
ment may  impose  for  the  general  good  of  the 
whole,     in  regard  to  land,  by  our  state  con- 
stitution, in  addition  to  the  general  restric- 
tions upon  its  enjoyment  by  its  owner  as  his 
property,  its  ultimate  ownership  is  in  the 
people.'  Therefore,  wherever  the  rights  enu- 
merated in   Corfield  v.    Coryell,   supra,   and 
which  appear  in  our  declaration  of  rights, 
are  involved,  it  may  be  regarded  as  settled 
in  accordance  with  the  view  that  they  can 
be  subjected  to  such  restraint  as  the  govern- 
ment may  justly  prescribe  for  the  good  of 
the  whole.     An  examination  of  sections  13 
and  14  plainly  declares  that  personal  rights 
shall  not  be  ruthlessly  or  capriciously  or  un- 
necessarily or  partial Iv  invaded  by  the  gov- 
ernment for  "the  gooa  of  the  whole,"  but. 
that  the  same  shall  only  be  interfered  with, 
(in  the  twelfth)  in  the  same  manner  ''as 
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4 aid  upon  otbeTS  under  like  circumstances,*' 
«nd  (in  tlie  fourteenth  section)  no  interfer- 
•«noe  with  personal  rights,  except  "by  the 
judgment  oi  his  peers  or  the  law  of  the  land. " 
'By  the  term  **  Judgment  of  his  peers"  is  meant 
"Crial  by  jury ;  and  **the  law  of  the  land"  has 
been  carefully  considered,  in  this  state,  in  the 
<»i9es  of  Zyhtra  ▼.  Charkiton,    1  Bay,  884 ; 
WliiU  y.  Kendrick,  1  Brev.  471 :  8taU  y.  Max- 
^,  1  McMull.L.  602 ;  State Y,8imont,2  S peers, 
Ja.  761 ;  Fauit  y.  Bailey,  5  Rich.  L.  116 ;  Stats 
^.  Tax  OoUeetor  of  8t.  PhiUps  A  St.  MiehaeU,  2 
Sail.  L.  077 ;  Charlegton  y.  Stelffeti,  10  Rich. 
L.  440.     Chitf  JuMtiee  O'Neall,  in  StaU  y. 
SimoM,  iuprat  said :    "  There  can  be  no  hesi- 
station  in  saying  that  these  were  the  common 
law  and  the  statute  law  existing  in  this  state 
Kin  the  adoption  of  our  Constitution  (1790) . 
j|.Iiogether,  they  constitute  the  body  of  our 
law,    prescribing  the  course  of  justice  to 
'which  a  free  man  is  to  be  considered  amen- 
able in  all  times  to  come."    Bear   in  mind 
that  the  making  of  a  constitution  is  always 
preceded  by  the  existence  of  a  society  of 
'people  who  make  it.     Our  forefathers,  us  be- 
fore remarked,  had  not  only  the  common  law 
'Of  the  mother  country,  but  also  statutes  they 
had  preYiously  enacted,  and  had  lived  under. 
The  idea,  in  forming  a  new  constitution,  is 
■ml ways  to  correct,  by  enlargement,  modifica- 
tion, or  negation  of  laws  previously  existing, 
l>y  the  people  of  the  state.     Thus,  we  find, 
in  1868,  when  our  present  constitution  was 
adopted,  it  eliminated  very  carefully  laws 
that    were    objectionable.      For    example, 
"^ slavery,"  "corporate  privileges,"  "restric- 
tions upon  banks, "   etc.     The  same  terms, 
'^the  laws  of  the  land,"  which  were  used  in 
the  old  constitution,  were  retained  in  the  new 
Constitution  of  1868.     So  the  definition  of 
ithese  words,  and  the  others  I  have  quoted, 
'Which  were  used  in  both  instruments,  are  to 
4>e  construed  by  us  to  mean  what  the  decisions 
I  have  quoted  declared  them  to  mean.    Thus, 
it  is  made  manifest  that  what  has  been  de- 
-clared  to  be  the  meaning  of  the  1st,  12th,  and 
14th  sections  of  the  one  article  of  our  consti- 
tution cannot  legitimately  be  construed  as 
has  been  contended.    Now,  as  to  section  41. 
When  that  section  is  examined,  it  will  be 
-seen  that  it  does  not  cover  the  case  of  rights 
mod  powers,  as  expressed  in  the  instrument, 
for  these  words  are  used  not  **  to  impair  others 
retained  by  the  people, "  that  are  not  set  out 
in  the  instrument.     "And  all  powers  not 
iierein  desiniated  are  reserved  for  the  peo- 
ple. "    The  full  legislation  had  been  and  was 
^pranted  by  this  very  instrument.     But  wo 
~  not  cast  about  for  the  meaning  of  this 


•section.  It  has  already  been  construed  by 
this  very  court  in  State  v.  Hayne,  4  S.  Cf. 
X.  8.  421,  where  Chief  Jvstiee  Willard  uses 
this  language :  "  The  true  effect  of  this  dec- 
laration [forty-first  section  of  article  1]  is 
that  it  reserves  to  the  people  whatever  is  not 
g^ranted  by  the  instrument ;  as,  for  instance, 
the  right  to  make  changes  in  the  form  of 
^OYemment  is  not  irranted,  and,  under  this 
clause,  remains  in  the  hands  of  the  people, 
capable  of  exercise  when  they  may  see  fit  so 
to  do.  As  the  legislative  power  is  granted 
In  express  terms,  importing  a  grant  of  gen- 
eral powers,  such  general  powers  of  legisla- 
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tion  cannot  be  regarded  as  reserved  to  the 
people  under  this  section.  Such  general 
lantruage  as  that  contained  in  section  41  of 
article  i  cannot  be  allowed  such  force  and 
ofl'ect  as  to  change  entirely  the  nature  of  the 
legislative  power,  and  to  Introduce  anoma- 
lous ideas  in  the  structure  of  the  govern- 
ment. "  And  this  decision  has  been  affirmed 
by  several  other  decisions  of  this  court.  Mr. 
doolcy,  in  his  great  work  on  Constitutional 
Law,  at  paee  68,  says:  "A  cardinal  rule  in 
dealing  with  written  instruments  is  that  they 
are  to  receive  an  unvarying  interpretation, 
and  that  their  practical  construction  is  to  be 
uniform.  A  constitution  is  not  to  be  mada 
to  mean  one  thing  at  one  time,  and  another 
at  some  subsequent  time,  when  the  circum- 
stances may  have  so  changed  as,  perhaps,  to 
make  a  different  rule  in  the  case  seem  de- 
sirable. A  principal  share  of  the  benefits  ex- 
pected from  written  constitutions  would  be 
lost,  if  the  rules  they  establish  were  so  flex- 
ible as  to  bend  to  circumstances,  or  be  mod- 
ified by  public  opinion." 

Havinz  thus  fixed  ideas  as  to  the  meaning 
of  these  four  sections  of  our  constitution,  let 
us  patiently  examine  the  dispensary  act,  to 
ascertain  what  is  its  nature,  scope,  and  ob- 
ject, to  the  end  that  we  may  justly  apply 
other  principles  of  law  duly  involved. 

It  may  be  as  well  to  settle  definitely  what 
is  the  nature,  scope,  and  object  of  the  Act  of 
1892.  Its  title  declares  it  to  be  "An  Act  to 
Prohibit  the  Manufacture  and  Sale  of  Intox- 
icating Liquors  as  a  Beverage  within  This 
State  except  as  herein  Provided."  Now, 
what  was  the  law  in  this  state  regulating  the 
manufacture  and  sale  of  intoxicating  liquors 
as  a  beverage  on  the  24th  dav  of  December, 
1892?  "It  shall  be  unlawful  for  any  person 
or  persons  to  sell  spirituous  or  intoxicating 
liquors  without  a  license  so  to  do."  "No 
license  for  the  sale  of  spirituous  or  intoxi- 
cating^ liquors  shall  be  granted  in  South 
Carolina  outside  of  the  incorporated  cities, 
towns,  and  villages  of  this  state."  Gen. 
Stat.  S.  C.  §  1781.  Not  only  so,  but  all 
citizens  living  in  certain  towns,  cities,  and 
counties,  under  local  option  laws  of  this 
state,  were  not  allowed  to  sell,  under  license 
or  otherwise,  such  spirituous  or  intoxicating 
liquors.  An  exception  was  also  made  under 
an  act  allowing  the  counties  of  Charleston, 
Beaufort,  Colleton,  Berkeley,  and  Hampton 
to  allow  licenses  to  sell  such  liquors  outside 
of  such  incorporated  cities  and  towns,  so 
that,  by  the  title  to  Uiis  act,  its  declared 
purpose  was  to  revoke  all  powers  to  license 
the  sale  of  intoxicating  liquors  as  a  beverage 
if  the  same  were  not  recognized  in  the  body  of 
the  act.  Pause,  first,  a  few  moments  longer 
before  we  dissect  the  provisions  of  this  act, 
and  remember  some  other  pregnant  truths. 
For  intoxicating  liquors  to  be  sold  under  li- 
cense in  this  state  required  that  such  appli- 
cant or  such  licensee  should,  as  a  condition 
precedent  to  such  permit,  enter  into  a  bond 
in  the  penalty  of  $1,000,  conditioned  that  he 
would  obey  the  laws  of  the  state  pertaining 
to  the  conduct  of  the  sale  of  spirituous  li<][Uora 
as  a  beverage.  The  force  of  public  opinion 
was  so  great  that  many  good  men  dared  not 
face  the  obloquy  of  engaging  In  the  business. 
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Some  of  the  greatest  of  our  churches  incor- 
porated it  into  their  organic  laws  that  he 
who  sold  liquors  as  a  beverage  should  not  be 
received  or  retained  in  their  membership. 
The  evils  of  the  business  were  so  great  as  to 
gambling  in  such  places,  as  to  the  sale  to 
minors,  as  to  the  sale  to  habitual  drunkards, 
and  as  to  the  losses  to  families  by  reason  of 
the  heads  of  such  families  drinking  too  much, 
that  special  statutes  had  been  enacted  to 
punish  the  saloon  keepers  for  sales  to  such 
persons.  But,  towering  above  all  these  evils, 
a  more  dreadful  one  still  struck  terror  into 
the  breasts  of  all  good  men.  The  sanctity 
of  the  honor  of  our  women  was  constantly 
Jeopardized  by  the  inflammation  of  the  brutal 
passions  of  the  low  and  vicious  among  us  by 
strong  drink.  Under  these  circumstances  and 
others — notably  the  experience  at  the  ballot 
box  in  November,  1892,  by  a  majority  of 
more  than  10,000  votes,  the  people  had  de- 
manded the  passage  of  a  law  prohibiting  the 
sale  of  intoxicating  liquors.  The  experience 
of  the  other  states  where  prohibitory  laws 
had  been  enacted  had  failed  to  convince  this 
country  that  as  yet  such  laws  accomplished 
their  most  beneficent  aims. 

Under  nil  these  circumstances,  the  legisla- 
ture of  this  state  passed  this  act  whereby  the 
niiinufacturc  and  sale  were  prohibited  to  the 
citizens  i\8  such.  It  undertook  to  confine  the 
sale  to  the  agents  of  the  state,  to  be  selected 
for  sucli  work  because  of  their  well-known 
stibriciy  and  character  for  uprightness  of  life. 
The  general  agent  was  called  the  "commis- 
sioner," who,  under  a  board  of  control,  con- 
sisting of  the  governor,  the  comptroller  gen- 
eral, and  attorney  general,  should  purchase 
all  intoxicating  liquors,  and  should  have 
each  and  every  part  of  the  same  analyzed 
by  the  state  chemist,  and  declared  by  him 
pure  and  unadulterated.  Such  commissioner 
should  sell  such  liquors  to  the  county  dis- 
pensers at  not  gi eater  profit  than  50  per  cent 
above  the  net  cost  thereof.  The  commis- 
sioner was  required  to  execute  a  bond  in  the 
penalty  of  $10,000,  conditioned  for  the  faith- 
ful discharge  of  his  duties.  He  was  to  pay 
all  moneys  received  from  sales  into  the  state 
treasury  monthly.  Such  commissioner  was 
required,  when  his  duties  were  not  fixed  by 
law,  to  obey  &uch  rules  and  regulations  as 
were  prescribed  by  the  state  boara  of  control. 
He  was  paid  a  stated  salary,  and  was  com- 
missioned by  the  state.  County  dispensers 
might  be  appointed  in  this  state,  except  in 
those  counties  and  towns  in  the  state  where 
an  act  of  the  legislature  had  declared  li- 
censes to  sell  liquors  should  not  exist.  These 
county  dispensers  were  to  be  selected  by 
county  boards  of  control,  to  be  appointed  by 
the  governor.  Such  county  boards  of  control 
could  not  issue  permits  to  such  county  dis- 
pensers until  the  city  or  town  where  such 
dispensary  was  to  be  established  should,  by 
a  petition  signed  by  a  majority  of  the  free- 
hold voters  of  such  city  or  town  or  town- 
ship, request  the  same,  and  certify  in  such 
petition  to  the  good  character  and  sobriety 
of  the  applicant,  which  applicant  should 
enter  into  a  bond  in  the  penalty  of  $8,000, 
conditioned  for  the  faithful  discharge  of  his 
duties  under  this  law.     His  duties  under  the 
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law  were:  (1)  To  obey  the  regulations  of 
the  countji^  and  state  boards  of  control.  (2) 
To  sell  liquors  at  a  profit  not  greater  thaik 
50  per  cent  of  their  cost,  and  for  cash.  (8) 
To  keep  open  his  place  of  business  in  the 
exact  builaing  designated  in  his  permit  from 
the  county  board  of  control.  (4)  To  retain 
the  packages  of  liquor  as  received  from  the 
state  commissioner  without  any  seals  l>eing 
broken ;  to  sell  such  sealed  packages  ranging 
from  a  half  pint  to  five  gallons  without  any 
seal  being  broken,  and  such  seal  not  to  be 
broken  in  the  building  used  for  such  sale, 
and  no  part  of  such  liquor  shall  be  drunk 
at  the  place  of  such  sale.  (5)  No  sale  shall 
be  made  by  the  county  dispenser  or  his  clerk 
unless  upon  a  printed  or  ink  written  appli- 
cation, to  be  signed  by  the  applicant  him- 
self, and  witnessed  by  the  signature  of  the 
county  dispenser  or  bis  clerk,  on  blank  forms 
to  be  furnished  by  the  county  auditor,  where- 
in shall  appear  the  true  date  of  the  sale,  the 
place  of  residence  of  the  applicant,  the  kind 
and  quantit3^  of  liquors  so  sold;  nor  shall 
sudi  sale  be  made  unless  the  county  dispenser 
knows  the  applicant  personally,  or  has  such, 
applicant  ioentifled  by  a  responsible  per- 
son, not  to  be  a  person  who  is  drunk  at  the 
time  of  the  purchase,  or  who  is  a  minor,  or 
who  is  addicted  to  drink  in  excess.  (6)  Ev- 
ery county  dispenser  shall  report  his  sales 
each  month,  shall  file  a  report  thereof  with 
the  proper  officer,  and  shall  keep  a  book 
wherein  is  enumerated  the  purchase  of  any 
kind  and  all  kinds  of  liquor,  which  shall 
always  be  open  to  the  public.  (7)  Every 
county  dispenser  shall  file  with  the  county 
auditor  the  applications  for  the  sale  of  liq- 
uors, and  make  afl[ldavit  that  he  filled  sudi 
applications  as  made  therein,  and  no  other, 
and  that  no  more  than  one  sale  was  made 
under  each  application.  (8)  No  county  dis- 
penser shall  \k  allowed  to  sell  any  other  in- 
toxicating liquors  than  such  as  he  may  pur- 
chase from  the  state  commissioner,  nor  shall 
he  adulterate,  nor  cause  t^  be  adulterated, 
any  intoxicating,  spirituous,  or  malt  liquors 
which  he  or  they  may  keep  for  sale  under 
this  act,  by  mixing  with  the  same  any  color- 
ing matter  or  anj  drug  or  ingredient  what- 
ever, or  shall  mix  thesamc  with  other  liq- 
uors of  different  kinds  or  quality  or  witn 
water,  or  shall  sell  or  expose  for  sale  liquor 
so  adulterated,  knowing  it  to  be  such,  under 
the  pain  of  beinff  tried  for  a  misdemeanor, 
and  subject  therefor  to  a  fine  of  not  less  than 
$200,  or  imprisonment  In  the  county  jail  for 
not  less  than  six  months.  (9)  No  county 
dispenser  could  hold  his  office  as  a  right, 
but  as  a  trust  reposed  in  him,  and  with  the 
liability  to  have  his  permit  canceled  at  any 
time  within  the  discretion  of  the  county 
board  of  control.  (10)  He  should  be  liable 
to  suit  for  any  civil  damage  accruing  to  a 
wife,  child,  parent,  ffuardian,  employer,  or 
other  person  under  the  provisions  of  law, 
and  his  bond  should  be  the  basis  of  such, 
suits,  if  any.  (11)  His  permit  could  in  no 
case  extend  beyond  one  year  from  its  date. 
(12)  Sales  could  also  be  made  by  county  dis- 
pensers to  licensed  druggists  or  manufact- 
urers of  proprietary  medicines  of  intoxicat- 
ing liquors   (except  malt  liquors),  for  th« 
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purpose  of  compounding  medicines,  tinct- 
ures, and  extracts  that  cannot  be  used  as  a 
beverage.     Such  sales  should  only  be  at  a 

?irofit  of  not  oyer  10  per  cent  net  profit  for 
iquors  so  sold.  (18)  All  profits  accruing 
to  the  business  so  conducted  by  the  county 
dispensers  should  be  paid,  after  providing 
for  all  the  expenses  of  the  county  dispensary, 
one  half  to  the  county  treasury,  and  one  half 
to  the  municipal  corporation  in  which  it 
-was  located.  By  the  eighteenth  section  it  is 
provided  that  the  sum  of  $50,000,  if  so  much 
be  necessary,  be  appropriated  for  the  pur- 
pose of  purchasing  and  supplying  liquors  to 
be  distributed  to  county  dispensers  under  the 
provisions  of  tiiis  act,  to  be  expended  by 
the  state  treasurer  upon  the  requisition  of  the 
state  commissioner,  with  the  approval  of 
the  state  board  of  control :  provided,  that  the 
amounts  advanced  to  each  county  dispenser 
shall  be  considered  loans  to  be  refunded  out 
of  the  profits  derived  from  the  sales  of  liq- 
uors by  the  county  dispensers.  By  the  sixth 
section  of  the  act  it  is  provided  **that  on  and 
after  the  first  day  of  July,  1893,  no  person, 
firm,  association  or  corporation  shall  manu- 
facture for  sale,  sell,  keep  for  sale,  exchange, 
barter,  or  dispense  any  intoxicating  liquors 
for  anv  purpooe  whatever,  otherwise  than  is 
provided  in  this  act :  .  .  .  provided  that 
no  license  for  the  sale  of  spirituous  liquors 
now  authorized  to  be  granted  by  municipal 
authorities  shall  be  of  any  force  or  effect  after 
the  SOth  day  of  June,  1898,  but  licenses  may 
be  issued  or  extended  to  said  SOth  day  of 
June,  1893,  upon  payment  of  one  half  of  the 
annual  license  required  by  the  municipal 
and  county  authorities  in  cities  or  towns 
where  such  licenses  are  or  may  be  authorized 
to  be  issued :  provided,  further,  that  manu- 
facturers of  distilled,  malt,  or  vinous  liquors 
who  are  doing  business  in  this  state  shall  be 
allowed  to  sell  to  no  person  in  this  state  ex- 
cept to  the  state  commissioner,  and  to  parties 
outside  of  the  state.  Every  package,  barrel, 
or  bottle  of  such  liquors  shipped  beyond  the 
limits  of  the  state  shall  have  thereon  the  cer- 
tificate of  the  state  commissioner,  allowing 
the  same  and  otherwise  it  shall  be  liable  to 
confiscation,  and  the  railroad  carrying  the 
same  shall  be  punished  as  in  section  2:  and 
provided  that  any  person  shall  have  the  right 
to  make  wine,  for  his  or  her  own  use,  from 
grapes  or  other  fruit."  Section  21  provides : 
*  Every  person  who  shall  directly  or  in- 
directly, keep  or  maintain  by  himself,  or  by 
associating  or  combininf^  with  others,  or  who 
shall  in  any  manner  aid,  assist  or  abet  in 
keeping  or  maintaining  any  club  room  or 
other  place  in  which  intoxicating  liquors  are 
received  or  kept  for  the  purpose  of  barter  or 
sale  as  a  beverage,  or  for  distribution  or 
division  among  the  members  of  any  club  or 
association,  by  any  means  whatever,  and  any 
person  who  shall  barter,  sell, or  assist  or  abet 
another  in  bartering  or  selling,  any  intoxi- 
cating liquors  so  received  or  kept  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  be  punished  by  a  fine  of 
not  less  than  one  hundred  dollars  nor  more 
than  five  hundred  dollars,  and  by  imprison- 
ment in  the  county  jail  not  less  than  ninety 
days  nor  more  than  one  year.**    Section  22 
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Firovides:  "All  places  where  intoxicating 
iquors  are  sold,  bartered,  or  given  away  in 
violation  of  this  act,  or  where  persons  ar» 
permitted  to  resort  for  the  purpose  of  drink- 
ing intoxicating  liquors  as  a  beverage,  or 
where  intoxicating  liquors  are  kept  for  sale, 
barter,  or  delivery  in  violation  of  this  act,  ariv 
hereby  declared  to  be  common  nuisances,  and 
if  the  existence  of  such  nuisance  be  estab- 
lished, either  in  a  criminal  or  an  equitably 
action  upon  the  judgment  of  a  court  or  judg& 
having  jurisdiction,  finding  such  place  to  b& 
a  nuisance,  the  sheriff,  or  his  deputy,  or  any 
constable  of  the  proper  county  or  city  where 
the  same  is  located  shall  be  directed  to  shut 
up  and  abate  such  place  by  taking  posses- 
sion.** etc. 

Now,  in  view  of  these  features,  distinctly 
supplied  by  the  provisions  of  the  act  in  ques- 
tion, can  it  be  fairly  inferred  that  the  nature, 
scope,  and  object  of  the  act  was  to  raise  rev- 
enue fur  the  state  and  its  municipal  corpora- 
tions, as  is  contended  in  the  opinion  of  the 
majority  of  this  court?  Notice  that  the  sales 
provided  for  are  not  so  fixed  as  to  raise  a 
revenue,  although  it  is  not  denied  that  a  rev- 
enue may  result  from  its  enforcement.  Sale^ 
by  the  state  commissioner  are  not  to  be  made 
at  a  profit  of  50  per  cent  over  cost,  but  shall 
not  exceed  that  sum.  Bales  by  county  dis- 
pensers are  not  fixed  at  50  per  cent  above 
cost,  but  they  shall  not  exceed  that  limit. 
Would  it  not  be  a  strange  and  unusual  con- 
struction of  a  provision  in  a  criminal  law 
which  provided  $20  as  a  minimum  and  $500 
as  a  maximum  fine,  as  a  punishment,  to  say 
the  judge  who  passed  sentence  must  afiix 
$500  as  the  fine?  These  matters  are  merely 
left  to  the  discretion  of  the  state  board  of 
control  in  the  state  commissioner's  case,  and 
to  the  county  board  of  control  in  the  case  of 
county  dispensers.  Nor  are  the  provisions 
of  this  law  such  as  to  induce  generous  buy- 
ing bv  the  community.  No  man  prof  ere  '\o 
sign  his  name  to  an  application  to  be  al- 
lowed to  buy  intoxicating  liquors  as  a  bever- 
age. No  man  prefers  that  such  testimony^ 
shall  be  preserved  in  a  permanent  form.  Be- 
sides, is  it  not  one  of  the  most  potent  objec- 
tions to  the  traffic  in  intoxicating  liquors 
that  they  are  adulterated?  All  this  is  pre- 
vented under  this  act.  Is  it  not  admitted 
that  the  strongest  temput  icn  to  drink  in  bar- 
rooms is  the  social  feaii.e  A  meu  drinking 
together?  Is  it  not  the  experience  of  the 
world  that  intoxicating  liquors  are  not  so 
liable  to  be  taken  to  excess  except  when  ob- 
tained in  the  barroom?  We  submit,  there- 
fore, that  it  is  unjust  to  the  act  in  question 
to  ascribe  to  it  as  its  leading  and  controlling 
feature  the  receiving  of  a  revenue  for  the  state 
and  its  municipalities.  The  proper  construc- 
tion is  that,  in  the  exercise  of  the  state's  un- 
doubted police  power,  in  order  to  promote 
sobriety,  preserve  the  health,  and  provide 
for  the  safety,  of  her  citizens,  the  state  has. 
passed  this  law  prohibiting  the  sale  of  spirit- 
uous liquors  by  private  persons;  but.  recog- 
nizing the  demand  for  pure  unadulterated 
liquors,  she  has  created  a  governmental 
agency  under  strict  regulations  to  sell  these 
liquors,  with  enough  profit  thereon  to  pay- 
the  expenses  of  the  purchase  of  these  liquors. 
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tba  expenpes  of  conducting  the  business,  and 
no  police  the  state  to  prevent  infractions  of 
4icr  laws  in  this  act  provided. 

We  will  next  consider  what  power  has  been 
applied  in  this  state  and  the  other  states  of 
this  Union,  as  fixed  by  our  own  decisions, 
those  of  the  Supreme  Court  of  the  United 
•States,  and  other  state  courts,  and  aa  sup- 
ported by  eminent  text-writers,  in  the  sup- 
firession  altogetiier  or  the  regulation  of  the 
iquor  traffic.  In  the  beginning,  it  is  ad- 
mitted that  the  legislature  of  this  state  has 
never  hitherto  exercised  the  power,  by  its 
•direct  enactments  for  that  purpose,  to  pro- 
hibit the  sale  of  intoxicating  liquors  as  a 
bevenge  throughout  the  entire  state.  What 
•effect  the  local  option  laws  may  have  in 
this  direction  may  be  considered  presently. 
These  local  option  laws  were  enacted  in  1883. 
See  17  Stat,  at  L.  898.  The  state,  however, 
ss  before  remarked,  has  always  had  and  en- 
forced the  license  as  a  prerequisite  to  the  re- 
tail of  spirituous  liquors.  Among  the  cases 
-decided  before  the  new  constitution  are  found 
ffeUembrittUY.  OharleaUm,  SMcMull.  L.  286; 
GfiarUston  v.  Ahren»,  4  Strobh.  L.  257.  Since 
the  year  1868,  amons;  these  decisions  mny  be 
found:  State  v.  Tfuyrnburg,  16  S.  C.  484; 
State  V.  Mnneke,  18  S.  C.  84 ;  Slate  v.  Turner, 
Id.  105;  StaU  v.  Cluster,  Id.  468;  State  v. 
Berlin,  21  S.  C.  296,  58  Am.  Rep.  677 :  State 
T.  Neeee,  88  S.  C.  261.  In  State  v.  Thorn- 
•burfff  supra,  Mr.  Justice  McGowan  delivered 
the  opinion  upholding  the  conviction  of  a 
•citizen  for  sellinga  small  quantity  of  whiskey 
to  be  used  ns  a  medicine  for  a  consumptive, 
tlie  sale  having  been  made  outside  of  an  in- 
-corporated  city,  town,  or  village,  where 
«1one  it  wns  lawful  to  sell  intoxicating  liq- 
uors. In  tiic  case  of  State  v.  Mancke,  supra, 
Mr,  Justice  McGowan,  delivering  the  opin- 
ion of  the  court,  held  that  the  Act  of  1880 
(17  Stat,  at  L.  459),  reauiring  a  license  fee 
to  be  paid  for  the  use  of  the  county  in  addi- 
tion to  the  municipal  license,  was  constitu- 
tional. In  the  case  of  State  v.  Turner,  supra, 
Mr.  Chief  Justice  Mclver  delivered  the  opin- 
ion of  tne  court,  and  said :  **  We  presume, 
however,  from  the  course  of  the  argument 
here,  that  the  main  object  of  this  ground  [of 
^appeal]  was  to  assail  the  constitutionality 
^f  the  Act  of  1880.  The  power  of  the  legis- 
lature to  regulate  the  sale  of  spirituous  liq- 
uors has  been  too  long  and  too  well  settl^ 
to  admit  of  question  at  this  late  day.  Ex- 
perience has  demonstrated  that  the  unre- 
strained traffic  in  spirituous  liquors  is  dan- 
gerous to  the  peace  and  welfare  of  society, 
and  therefore  it  has  long  been  settled  that 
the  lawmaking  power  may  throw  such  re- 
straints around  that  traffic  as,  in  the  judg- 
ment of  that  department  of  the  government, 
may  be  necessary  to  secure  Uie  peace  and 
welfare  of  society,  and  persons  who  wish  to 
deal  in  such  an  article  must  conform  to  the 
regulations  prescribed,  or  tfieu  cannot  claim 
4he  right  to  do  so.  [Italics  minej  Tliere  is 
nothinq  in  tlie  Constitution  of  the  United  States 
'itr  of  this  state  which  forbids  the  legislature  from 
txercising  this  power. ^  In  State  v.  Chester, 
-eupra,  Mr.  Chief  Justice  Simpson  held,  in  de- 
livering the  unanimous  opinion  of  this  court 
In  passing  upon  the  constitutionality  of  the 


Act  of  1899  (17  Stat,  at  L.  893),— known  aa 
the  "  Local  Option  Act, "  which  provides  that, 
upon  the  petition  of  one  third  of  the  citizens 
wno  voted  at  the  next  preceding  municipal 
election  of  any  incorporated  city,  town,  or 
village,  the  council  of  such  city,  town,  or 
village  was  authorized  and  required  to  sub- 
mit the  question  of  license  or  no  license  to 
the  qualified  electors  of  said  city,  town,  or 
villaee,  at  a  special  election  to  be  holden, 
and,  if  a  majority  voted  for  no  license,  it 
should  be  unlawful  to  issue  any  licenses  for 
the  sale  of  spirituous  liquors  within  the  lim- 
its of  such  city,  town,  or  village  (this  act 
was  assailed  as  unconstitutional,  because  in 
violation  of  the  twelfth  section  of  article  1 
of  our  Constitution), — ^that  the  local  option 
law  did  not  infringe  upon  the  said  twelfth 
section,  nor  any  other  provision  of  that  in- 
strument, alleged  in  that  case.  In  the  case 
of  State  V.  Berlin,  supra,  when  the  unani- 
mous opinion  was  delivered  bv  Chief  Jtistiee 
Mclver,  it  was  held  (quoting  from  the  sylla- 
bus of  the  case),  that  the  act  of  the  legisla- 
ture prohibiting  the  sale  of  spirituous  liq- 
uors outside  of  incorporated  cities,  towns, 
and  villages,  while  permitting  such  sale  un- 
dei  license  within  cities,  towns,  and  vil- 
lages, does  not  violate  section  12,  article  1, 
of  the  Constitution  of  this  state,  nor  the  14th 
Amendment  of  the  United  States  Constitu- 
tion. Laws  regulating  the  sale  of  liquors 
are  police  regulations,  and  the  legislature 
may  prescribe  different  regulations  in  differ- 
ent localities,  but  such  laws  must  apply 
equally  to  all  persons  within  the  territorial 
limits  affected.  Chief  Justice  Mclver  used, 
inter  alia,  these  words:  ^It  must  also  be 
remembered  that  laws  regulating  the  sale  of 
spirituous  liquors  are  to  be  regarded  as  pol  ice 
regulations,  over  which  the  state  has  absolute 
control,  limited  only  by  some  constitutional 
prohibition.  The  state,  therefore,  in  the  ex- 
ercise of  this  police  power,  may  pass  laws 
absolutely  prohibiting  the  sale  of  spirituous 
liquors,  except  unbroken  packages  while  in 
the  hands  of  the  importer,  and  except,  per- 
haps, where  the  rights  of  propertv  existing 
at  the  time  of  the  passage  of  the  law  might 
be  destroyed ;  or  it  may  throw  around  such 
traffic  such  restraints  as,  in  the  ludgment  of 
the  legislature,  mav  be  most  conducive  to  the 
peace  and  good  order  of  society,  by  prevent- 
ing the  evils  which  might  flow  from  an  un- 
restrained traffic  in  such  articles.  License 
Cases,  46  (J.  S.  6  How.  504,  12  L.  ed.  256; 
Bartemeyer  v.  Iowa,  85  U.  8.  18  Wall.  129, 
21  L.  ed.  929.  and  two  state  cases.  Mr.  Jus- 
tice McGowan  concurred  in  this  opinion,  as 
did  Chief  Justice  Simpson.  So  much  for 
our  own  state  decisions.  Every  state  in  the 
American  Union  admits  the  right  of  the  leg- 
islature to  control  by  rej^ulations  and  license 
the  sale  of  spirituous  liquors,  and  ascribes 
this  power  in  the  state  governments  to  the 
police  power;  and  only  two  states,  by  the 
decision  of  their  courts  of  last  resort,  have 
decided  against  tlie  right  of  prohibition,  and 
these  by  divided  courts.  See  Wyneftamer  v. 
People,  13  N.  Y.  878,  and  Beebe  v.  StaU,  6 
Ind.  501,  68  Am.  Dec.  891.  In  the  first  of 
these  cases  just  cited,  it  will  appear  that  this 
right  of  prohibition  had  some  side  features^- 
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property  on  hand— to  control  the  Judgment 
of  aome  members  of  the  court  of  19 ew  York, 
And  in  the  Indiana  case  it  has  been  either 
overruled  or  modified  by  a  late  ludement  of 
that  state,  according  to  a  note  in  Tiedeman  on 
Limitations  of  Police  Powers.  I  have  only 
«pace  to  quote  a  few  of  the  state  decisions. 
Our  Home  No,  t  ▼.  Btate^  4  G.  Greene* 
173 ;  Lincoln  y.  Gmiih,  37  Vt.  838 ;  State  y. 
Wheeler,  25  Conn.  390 ;  8t<Ue  y.  Bobinsan,  83 
Me.  568 ;  State  y.  Barrele  qf  Liquor,  47  K. 
fi.  869 ;  and  many  others. 

Mr.  Cooley,  at  page  718,  6th  ed.,  sums  up 
▼ery  admirably  the  decisions  of  the  United 
States  Supreme  Court  affirming  the  right  of 
the  states  to  prohibit  or  to  regulate  *' these 
«tate  laws,  known  as  'prohibitory  liquor 
laws,'  the  purpose  of  which  is  to  prevent 
altogether  the  manufacture  and  sale  of  intox- 
icating drinks  as  a  beverage,  so  far  as  legis- 
lation can  accomplish  that  object,  cannot  be 
lield  void  as  in  conflict  with  the  14th  Amend- 
ment. .  •  .  The  same  laws  have  also  been 
custained  when  the  question  of  conflict  with 
ctate  constitutions  or  with  j^encral  funda- 
mental principles  has  been  raised.  Thej  are 
looked  upon  as  police  regulations  established 
by  the  legislature  for  the  prevention  of  in- 
temperance, pauperism,  and  crime,  and  for 
the  abatement  of  nuisances."  In  a  note  at 
this  paire  he  adds:  ''If  the  state  so  deter- 
mines, it  may  forbid  the  manufacture,  sale, 
and  use  of  liquor  as  prejudicial  to  public 
health,  safety,  and  morals,  even  though 
thereby  existing  property  be  depreciated  m 
value  without  compensation."  Mugler  v. 
Kanaae,  138  U.  8.  638,  81  L.  ed.  305 :  Kidd 
▼.  Fearem,  138  U.  8.  1,  83  L.  ed.  846,  3 
Inters.  Com.  Rep.  383 ;  Bartemeyer  v.  Iowa, 
«6  TJ.  8.  18  Wall.  139,  31  L.  ed.  939; 
Liemee  (kuee,  46  U.  8.  5  How.  504,  13  L. 
ed.  356,  and  many  other  cases.  All  of  these 
•decisions  ascribed  the  control  of  the  sale  of 
liqaor  to  the  exercise  of  the  police  power  of 
the  state.  Mr.  Coolev,  at  page  706,  quotes 
with  decided  approval  the  language  of  Chief 
Justice  Redfield  in  the  famous  case  of  Thorpe 
▼.  Rutland  A  B.  B,  Co.,  37  Yt.  140,  63  Am. 
Dec  635.  ''By  this  general  police  power  of 
the  state,  persons  and  property  are  subjected 
to  all  kinds  of  restraints  and  burdens  in  order 
to  secure  the  general  comfort,  health,  and 
prosperity  of  we  state,  of  the  perfect  right 
in  the  legislature  to  do  which  no  question 
ever  was,  or  upon  acknowledged  general 
principles  ever  can  he,  made,  so  far  as  nat- 
ural persons  are  concerned ;  and  neither  the 
power  itself  nor  the  discretion  to  exercise  it 
•can  be  bargained  away  by  the  state. "  Boeton 
Beer  Oo.  v.  MdeeaehueeUs,  97  U.  8.  35,  34  L. 
-ed.  989;  j^y.  Alabama,  94  U.  8.  645,  34  L. 
ed.  803.  Thus,  too,  the  recent  work  of  Parker 
and  Worthington  on  Public  Health  and 
43afety,  at  page  34:  "The  police  power  of 
the  state  is  fully  competent  to  regulate  the 
l>usine8S  [sale  of  intoxicating  liquor],  to 
fnitigate  its  evils,  or  to  suppress  it  entirely. 
There  is  no  inherent  right  in  a  citizen  to 
make  or  sell  intoxicating  liquor.  Inasmuch 
as  it  is  a  business  attended  with  danirer  to 
the  oommunitv,  it  may,  as  already  said,  be 
entirely  prohioited,  or  be  permitted  under 
SQch  oraditions  ss  would  limit  to  the  utmost 
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its  evils.  .  •  •  Consequently,  statutes 
prohibiting  the  manufacture  or  sale,  or  keep- 
ing for  sale,  of  Intoxicating  liquors  as  a 
beverage,  and  declaring  all  places  where  such 
liquors  are  manufactured  or  kept  for  sale  in 
violation  of  the  statute  to  be  common  nuis- 
ances, and  forbidding  their  future  use  for  the 
purpose,  and  authorizing  courts  to  restrain 
violations  of  the  law  by  injunctions,  and  to 
punish  the  disregard  of  their  injunctions  as 
a  contempt  by  fine  or  imprisonment,  or  both, 
do  not  impinge  anj  right,  privilege,  or  im- 
munity of  the  citizens  secured  by  the  Con- 
stitution of  the  United  States.  They  do  not 
deny  to  the  citizens  whom  *they  affect  the 
equal  protection  of  the  law,  nor  deprive 
them  01  property  without  due  process  of  law. 
.  .  .  Intoxicating  liquors  are  but  an  ex- 
ample of  a  class  of  things  that  may  be  made 
subject  to  state  regulations  such  as  these  just 
mentioned."  Mr.  Tiedeman.  in  his  extended 
work  on  Limitations  of  Police  Power,  is 
quite  as  distinct  in  his  recognition  of  the 
foregoing  views  being  established  as  fixed 
leeal  principles  in  this  country. 

Lastly,  we  will  consider  some  of  the  spe* 
ciflc  objections  set  out  in  the  opinion  of  the 
majority  of  this  court  in  this  case  to  the  dis- 
pensary act  as  toeing  in  excess  of  or  beyond 
the  limitations  of  law.  It  is  objected  to  as 
interfering  with  the  inalienable  rights  of  the 
citizen.  I  propose  to  show  that  this  court, 
and  notably  the  justices  who  unite  in  the 
opinion  in  this  case,  are  inconsistent  by  rea- 
son of  this  opinion  being  at  variance  with 
other  opinions  they  have  given  ofllcially.  It 
must  be  understood  that  I  am  dealing  in  per- 
sonal kindness  with  them,  for  I  am  actuated 
by  these  feelings.    But  my  duty  to  the  whole 

Feople  of  this  commonwealth,  whose  servant 
am,  requires  that  I  shall  not  permit  such^ 
to  my  mind,  glaring  inconsistency  to  pass 
without  exposure,  especially  as  it  so  nearly 
concerns  the  welfare  of  this  people.  In  a 
previous  part  of  this  opinion  I  have  quoted 
cases  in  which  both  took  an  active  part, 
where  it  was  held  by  them  that  the  inalien- 
able rights  of  citizens  are  not  affected  by  the 
restraints  placed  upon  the  liquor  traffic,  even 
where  the  people  whose  right  it  is  to  labor, 
to  have  freedooi,  ete.  I  refer  to  the  decisions 
of  State  V.  T^frnburg,  State  v.  Maneke,  Slate 
V.  Turner,  State  v.  v/iester,  and  State  v.  Ber- 
tin,  eupra, — where  they  held  that  the  citizens 
of  8outh  Carolina  living  outside  incorporated 
cities,  towns,  or  villages  had  no  constitu- 
tional right  to  sell  intoxicating  liquors,  and 
that  the  denial  by  the  state  of  such  right  did 
not  impinge  upon  any  righte  of  the  citizen, 
as  sustained  by  an  appeal  to  the  twelfth  sec* 
tion  of  article  1  of  our  Constitution.  They 
may  attempt  to  escape  from  this  dilemma 
that  the  act  which  forbade  any  person  to  sell 
liquors  outeide  an  incorporated  city,  town, 
or  village  was  general  in  its  application  to 
all  the  citizens  who  lived  outside  those  lim- 
its. The  dispensary  act  applies  to  every 
citize4  of  the  state,  and  they  think  this  act 
unconstitutional.  8o,  too,  as  to  the  local 
option  laws.  They  were  declared  to  be  con- 
stitutional, and  as  not  trenching  upon  the 
righto  of  the  citizen,  when  he  appealed  for 
protection  to  the  twelfth  section  of  article  1 
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of  OUT  Constitution ;  and  yet  they  hold  the 
dispensary  act — which,  as  I  before  said,  ap- 
plies to  the  whole  state— unconstitutional  as 
denying  the  right  of  the  citizen  to  sell  spirit- 
uous liquors,  in  violation  of  this  very  section 
12  of  article  1  of  our  Constitution.  They 
have  not  only  virtually  overruled  those  cases 
I  have  quoted,  but  in  doing  so  they  not  only 
transcend  their  powers  under  our  state  con- 
stitution, but  such  a  course  of  conduct  is 
op][)osed  to  decision  after  decision  of  the 
United  States  Supreme  Court.  In  the  License 
Cases  the  court  not  onl^  decided  that  the 
state  had  the  right  to  legislate  liquor  up  and 
down, — either  to  license  its  sale  or  to  pro- 
hibit its  sale, — but  also  that  such  laws  did 
not  trench  upon  any  inalienable  right  of  a 
citizen.  Here  is  the  language  (McLean,  J. ) ; 
**No  one,  it  is  presumed,  can  claim  a  license 
to  sell  liquors  as  a  matter  of  right.''  In 
Mvgler  v.  Kansas^  supra,  Mr,  Justice  Harlan 
said :  ''Such  a  right  does  not  inhere  in  cit- 
izenship. Nor  can  it  be  said  that  govern- 
ment interferes  with  or  impairs  any  one's 
constitutional  rights  of  liberty  or  of  property 
when  it  determines  that  the  manufacture  an^ 
sale  of  intoxicating  drinks  for  general  or  in- 
dividual use  as  a  Deverage  are,  or  may  be- 
come, hurtful  to  society,  and  constitute, 
therefore,  a  business  in  which  no  one  may 
engage.*  Mr.  Justice  Field,  in  Oroicley  v. 
Chnstensen,  187  U.  S.  91,  84  L.  ed.  628,  said  : 
"Their  sale  in  that  form  may  be  absolutely 
prohibited.  It  is  a  question  of  public  ex- 
pediency and  public  morality,  and  not  of 
federal  law.  The  police  power  of  the  state 
is  fully  competent  to  regulate  the  business, 
to  mitigate  its  evils,  or  to  suppress  it  en- 
tirely. There  is  no  inherent  right  in  a  cit- 
izen to  sell  intoxicating  liquors  by  retail. 
It  is  not  a  privilege  of  a  citizen  of  the  state 
or  of  a  citizen  of  tne  United  States.  .  .  . 
The  manner  and  extent  of  regulation  rests  in 
the  discretion  of  the  governing  authorities. " 
These  quotations  might  be  multiplied,  but 
time  is  precious,  and  I  must  forbear.  I  re- 
peat it.  these  conclusions  of  the  majority  of 
this  court  as  to  inalienable  rights  are  not  only 
disapproved  b^  decisions  previously  made  by 
tliem,  but  are  indirect  conflict  with  the  judg- 
ments of  the  United  States  Supreme  Court. 
Kot  only  so,  but  I  assert  that  there  never 
was  in  South  Carolina  any  inalienable  right 
in  the  citizen  to  sell  liquor  as  a  bevenige. 
It  was  always  a  privilege  extended  by  gov- 
ernment, surrounded  by  restrictions.  No 
right  can  be  said  to  be  an  inalienable  one 
that  is  not  inherent,  like  life,  liberty,  etc. 
Nor  is  the  power  in  the  citizen  to  sell  liquor 
as  a  beverage  interfered  with  by  the  legisla- 
ture because  done  so  by  *'a  law  of  the  land," 
for  by  the  decisions  of  the  court  of  last  resort 
in  this  state  such  a  term  includes  the  right 
either  to  license  or  to  decline  to  license.  If 
this  be  so,  how  can  a  law  duly  enacted  by  the 
legislature  declining  to  license  any  and  all 
citizens  be  opposed  to  the  twelfth  and  four- 
teenth sections?  The  chief  justice  held,  in 
Stats  V.  Berlin,  supra,  that  neither  restrictions 
on  the  sale  of  liquors,  nor  even  prohibition 
itself,  invaded  any  of  the  personal  rights 
of  the  citizen  under  the  twelfth  section  of 
article  1  of  our  State  Constitution.    In  this 
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Mr.  Justice  McGowan  concurred.  Contrast- 
their  utterances  tlien  with  those  announced* 
today.  In  a  previous  part  of  this  opinion  I 
have  shown  that  section  41  has  already  beeii- 
construed  by  this  court  (8UUe  y.  Hayne, 
supra) ,  and  that  the  views  herein  suggested 
by  the  opinion  of  the  majority  virtually 
overruled  that  decision.  Surely,  twenty- six 
years  of  acquiescence  in  a  decision  on  a  con- 
stitutional 'question  ought  to  commend  it  to 
us ;  but  it  seems  nothing  is  too  sacred  to  be 
uprooted. 

Again,  it  is  objected  that  under  the  pro- 
visions of  this  act  the  state  is  embarking  in 
trade  to  the  exclusion  of  her  citizens.  In  10- 
Rich.  L.  491,  in  the  case  of  State  v.  Charleston^ 
the  question  of  the  power  of  the  state  to  con- 
fer upon  one  of  her  municipal  corporations 
the  right  to  embark  in  business  was  denied 
upon  the  ground  that  the  state  did  not  pos- 
sess that  power  herself.  The  gravity  of  the 
question  was  so  great  that  it  was  submitted 
to  the  court  of  errors,  composed,  as  it  was, 
of  the  whole  judiciary  of  the  state  law  judges 
and  chancellors;  and  hear  what  O'Neall 
(afterwards  chief  justice),  as  the  organ  of 
the  court,  said  :  **That  the  general  assembly 
have  all  the  powers  which  the  corporation 
[city  of  Charleston]  have  exercised  in  their 
corporation  in  and  for  the  whole  state,  I  have 
no  doubt.  If  they  [the  general  assembly! 
thought  proper,  they  could  build  a  railruaa 
with  just  as  much  propriety  as  a  granite  state 
house.  Both  might  lead  to  an  extravagant 
waste  of  money,  but  still  the  power  cannot 
be  questioned.  They  have  dug  canals  and 
built  roads,  and  I  have  no  doubt  they  will 
do  so  again.  .  .  .  The  powers  of  the 
general  assembly  in  all  these  respects  seem 
to  me  to  be  undoubted,  and,  if  so,  why  may 
they  not  clothe  a  municipal  corporation  with 
the  same  powers,  to  be  exercised  for  the 
benefit  of  the  people  of  their  charge?  It  seems 
to  me  clear  that  they  can. "  This  became  the 
unanimous  judgment  of  the  court,  concurred 
in  by  Chancellors  Jobe,  Johnstone,  Duncan, 
Dargan,  and  Wardlaw,  and  by  Judges  Withers- 
and  Whitner.  This  decision  has  been  at  least 
twice  recognized  by  this  court  as  law  since 
the  new  constitution  went  into  effect.  This 
court  also  has  recognized  the  power  of  the 
legislature  to  clothe  its  municipal  corpora- 
tions with  like  powers,  and  afflrm  their  con- 
stitutionality. 

Again,  on  this  point  we  have  shown  that 
by  our  own  decisions,  as  well  as  those  of  the 
United  States  Supreme  Court  the  right  to  sell 
intoxicating  liquors  as  a  beverage  Is  not  an 
inalienable  right  in  the  citizen;  in  other 
words,  that  such  a  business  is  not  of  common 
right.  Hence  what  Mr.  Cooley  says  on  this 
subject.  At  page  842  (6th  ed.)  in  his  work 
on  Constitutional  Limitations  be  says :  **  As 
every  exclusive  privilege  is  in  the  nature  of 
a  monopoly,  it  may  at  some  time  become  a 
question  of  interest  whether  there  are  any, 
and  if  so  what,  limits  to  the  power  of  the 
state  to  grant  them.  In  former  times,  such 
grants  were  a  favorite  resort  in  England,  not 
only  to  raise  money  for  the  personal  uses  of 
the  monarch,  but  to  reward  favorites ;  and  the 
abuse  grew  to  such  enormous  magnitude  that 
parliament  in  the  time  of  Elisabeth,   and^ 
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again  In  the  time  of  James  I.,  Interfered  and 
prohibited  them.  What  is  more  important 
to  us  is  that  in  1602  they  were  judicially 
declared  to  be  illejgal.  JDareyr,  AUein  {Case 
<ff  Monopolies)  11  Coke,  84.  These,  however, 
were  monopolies  in  the  ordinary  occupations 
of  life,  and  the  decision  upon  them  would 
not  affect  the  special  privileges  most  com- 
monly granted.  Where  the  ^rant  is  of  a 
franchise  which  would  otherwise  not  exist, 
no  question  can  be  made  of  the  right  of  the 
state  to  make  it  exclusive  unless  the  constitu- 
tion forbids  it,  because,  in  contemplation  of 
law,  no  one  is  wronged  when  he  is  only  ex- 
cluded from  that  in  which  he  never  had  any 
right.  An  exclusive  right  to  build  and 
maintain  a  toll  bridge,  or  set  up  a  ferry, 
may  therefore  be  granted ;  and  the  state  maj 
doubtless  limit,  by  the  requirements  of  a  li- 
cense, the  number  of  persons  who  shall  be 
allowed  to  engage  in  employments,  the  enter- 
ing upon  which  is  not  a  matter  of  common 
right,  and  which,  because  of  their  abuse,  or 
their  liability  to  abuse,  may  require  special 
and  extraordinary  police  supervision.  The 
business  of  selling  intoxicating  drinks  and  of 
setting  up  a  lottery  are  illustrations  of  such 
employments."  Is  there  any  consistency  in 
denying  to  the  present  legislature  the  power 
to  protect  the  health,  the  morals,  and  the 
safety  of  our  people  by  regulating,  and  under 
proper  agencies  conducting,  the  business  of 
providing  pure  and  unadulterated  liauors, 
when  this  court  has  repeatedly  declared  legis- 
lation for  building  railroads  by  county  or  city 
aid  constitutional?  Very  ingeniousl}^  it  is 
SQggested,  how  can  the  state  regulate  itself? 


This  is  specious  and  unsound.  The  people 
are  the  state ;  government  is  their  sgency. 
Does  not  the  state  run  the  health  department, 
furnishing  the  plant  necessary  to  conduct  that 
beneticent  work,  and  pay  all  i\s  expenses, 
under  a  system  of  regulation?  So.  too,  the 
state  penitentiary,  the  lunatic  asylum,  the 
deaf  and  dumb  institute.  Look  at  the  post- 
office  of  the  general  government.  Then  it 
is,  again,  suggested  that  this  is  a  monopoly 
created  by  the  state  as  to  this  matter.  It  may 
be  suggested  that  such  a  term  as  **  monopoly,  ** 
as  applied  to  a  sovereign  state,  is  a  misnomer. 
Monopolies  at  the  common  law,  and  against 
which  all  Englishmen  protested,  were  grants 
to  individual  citizens.  Here  the  state  operates 
the  business  for  the  benefit  of  all  her  citizens. 
The  people  are  the  state ;  the  government  is 
their  agent ;  and  any  benefits  under  the  act 
are  enjoyed  by  the  whole  people.  It  will  bo 
found  on  an  analysis  that  the  act  of  Minnesota 
referred  to  in  the  leading  opinion  is  right 
because  there  the  state  sought  to  absorb  one 
of  the  ordinary  avocations  of  life.  The  laws 
of  the  state  of  Connecticut  were  right  because 
concerned  in  the  liquor  trade,  which  no 
citizen  enjoys  as  a  common  right.  So,  the 
law  of  Indiana  as  cited  in  Beebe  v.  State,  6 
Ind.  501,  63  Am.  Dec.  891,  being  concerned 
as  to  the  liquor  traffic,  was  riglit.  Hence 
Beebe  v.  State^  adverse  to  the  state  in  the  exer- 
cise of  this  right,  has  been  overruled.  But 
there  must  be  a  close  to  this  discussion.  A 
conclusion  opposite  to  that  held  by  the  ma- 
jority of  this  court  is  Inevitable.  Hence  I 
must  dissent. 


MISSOURI  SUPREME  COURT  (In  Banc). 


C.  P.   ELLERBE.  Superintendent   of 
Btate  Insurance  Department,  Retpt,, 

V, 

Charles  E.  BARNEY,  Appt. 


.Mo. 


.) 


A  member  of  a  mntnal  benefit  society  is 
personapUjr  liable  for  aasesaments  re^ 


Qlarly  made  during  bis  membership,  although 
there  is  no  express  promise  on  his  part  to  pay 
them,  where  his  certiflcate  recites  that  it  is  in  con- 
sideration, amoDff  other  thimrs,  of  his  payment 
of  such  assessments,  although  it  is  made  on  the 
express  condition  for  the  forfeiture  of  all  his 
rights  and  that  the  contract  shall  be  null  and 
▼old  if  be  fails  to  pay  any  assessment  when  due. 

iBlack^  Brace,  and  ThirgetB,  JJ.,  dissent,) 


Ii(ysm,—IAaMUty  of  memiter  of  benefit  toefety  to  00- 
lion  for  asaessmenU 

The  oases  are  very  few  tn  which  the  eDforoibility 
by  action  of  assessments  by  a  mutual  benefit  so- 
ciety has  been  discussed,  althouflrh  there  are  numer- 
ous cases  in  which  the  effect  of  a  default  to  cause  a 
forfeiture  of  membership  has  been  decided.  The 
case  atx>ve  decided  is  of  much  Importance,  and 
more  fully  presents  the  question  than  any  other 
has  done. 

In  Fogg  ▼•  Supreme  Lodge  Order  of  Gk)lden  Uon, 
S9  Mass.  0,  the  court  held,  where  payment  of  an  as- 
sessment had  been  interrupted  by  legal  proceed- 
ings, that  a  part  of  the  assessment  making  an 
amouDt  sufficient  to  pay  creditors,mlght  be  collect- 
ed from  those  who  had  not  paid,  and  a  receiver  was 
lequired  to  proceed  with  the  collection;  but  there 
was  no  question  decided  in  the  case  as  to  the  right 
pf  members  to  suffer  a  forfeiture  by  nonpayment, 
although  Uie  law  applicable  to  the  case  provided 
for  a  forfeiture  on  thirty  da3rs*  default. 

In  Protchett  v.  Sohaefer,  11  Phihi.  lee,  it  was  held 

2S  h.  H.  A. 


that  members  of  an  unincorporated  association, 
known  as  the  Knights  of  Pythias,  formed  for  mu- 
tual benefit  and  advantage,  were  jointly  and  sev- 
erally liable  for  the  amount  of  sick  benefits  due  to 
another  member,  unless  their  Uabiiity  was  restrict- 
ed by  the  law  of  the  order. 

The  same  doctrine  was  declared  in  New  Era  Life 
AsBO.  ▼.  RosBlter,  13S  Pa.  814,  but  the  questions 
raised  in  this  case  did  not  include  that  of  the  right 
of  a  member  to  suffer  a  forfeiture  of  membership 
and  thus  escape  payment. 

In  Mutual  Ben.  L.  Ins.  Go.  y.  French,  2  Gin.  Sup. 
Ct.  Rep.  821,  It  was  held  that  the  giving  of  a  pre- 
mium note,  stating  *Mf  not  paid  at  maturity,  said 
policy  to  be  void,**  and  taking  a  receipt  for  the  pre- 
mium, made  the  poUcy  merely  voidable  at  the 
election  of  the  insurer  in  case  of  default  of  pay- 
ment, but  did  not  allow  the  maker  to  defend  the 
note,  and  on  this  ground  the  mere  non-payment  of 
the  note,  without  any  demand  o!  payment,  was 
held  insufficient  to  forfeit  the  policy,  the  maker 
being  still  solvent. 


See  also  43  L.  R.  A.  648;  48  L.  R.   A.  362. 


Missouri  Sufbbme  Court. 


Feii., 


(February  IS,  ISM.) 


APPEAL  by  defendant  from  a  J[iidffment  of 
the  St.  Liouis  Circuit  Court  in  favor  of 
plaintiff  in  an  action  brought  to  compel  pay- 
ment of  certain  sssessmeDts  made  by  a  benefit 
insurance  society.     Affirmed, 

Meurs.  F.  H«  Bacon  and  Lubke  ft 
BEuench,  for  appellant: 

The  associHtion  in  question  was  doing  a  life 
insurance  business  on  the  assessment  plan  and 
its  contracts  are  those  of  life  insurance,  just  as 
much  as  the  policies  issued  by  the  regular  life 
insurance  companies,  hence  the  same  rules  ap- 
plicable to  life  insurance  contracts  should  be 
applied  to  this  contract  so  far  as  possible. 

Com,  V.  WeatTierbee,  105  Mass.  149;  Farmer 
▼.  8tcUe,  69  Tex.  561;  Berry  v.  Knights  Tern- 
otor<  d  Masons  Life  Indemnity  Asso.  46  Fed. 
Kep.  489,  aflSrmed,  Knights  Templars  dt  Mas- 
ons Life  Indemnity  Asso.  v.  Berry,  4  U.  8. 
App.  853,  50  Fed.  Rep.  511;  Masonic  Aid  Asso, 
▼.  Taylor  (8.  Dak.)  21  Ins.  L.  J.  695;  Bolton  v. 
Bolton,  78  Me.  299;  8taU  ▼.  Miller,  66  Iowa, 
26;  Rensenhouse  v.  Seeley,  72  Mich.  603. 

A  contract  of  life  insurance  is  a  peculiar  con- 
tract in  that  its  obligations  are  unilateral.  It 
contains  no  undertakiug  of  the  assured  to  pay 
premiums  but  simply  gives  him  an  option  to 
pay  or  not,  and  thus  continue  the  obligation  of 
the  association. 

New  York  L,  Ins.  Co,  v.  /^tham,  98  U.  8. 
86,  28L.  ed.  798;  Wortliington  v.  Charter  Oak 
L,  Ins,  Co,  41  Conn.  899,  19  Am.  Bep.  495; 
Dungan  v.  Mutual  Ben,  L,  Ins,  Co,  46  Md. 
492. 

The  nature  of  the  association  and  of  kindred 


I  or^nizations  is  voluntary  and  the  members 
'  join  with  that  understanding.  The  levying  of 
an  assessment  places  them  under  simply  a  ne- 
cessity of  choosing  whether  they  will  pay  it,  or 
allow  their  certificate  to  lapse.  The  penalty 
for  non-payment  being  a  cessation  of  the  obli- 
gation of  the  contract. 

Ee  Protection  L,  Ins.  Co.  9  Bias.  188;  Hood 
V.  Railway  Pass,  d  Freight  Conductors^  Mui. 
Ben,  Asso,  81  Fed.  Rep.  62;  Burden  y.  Massok- 
chusetts Safety  Fund  Asso.  147  Ma<i8.  860. 

The  consideration  for  the  payment  of  an  as- 
sessment is  the  continuance  of'  the  protection 
afforded  by  the  association  until  the  next  as- 
sessment matures.  The  company  becoming 
insolvent  before  the  time  for  the  payment  of 
assessments  arrives  made  it  impossible  for  it  to 
give  any  consideration  for  the  assessment  lev- 
fed. 

Be  Protection  L,  Ins.  Co,  and  Burdon  v.  Mas- 
sac?iusetts  Safety  Fund  Asso.  supra;  Atty-Oen. 
V.  Guardian  Mut,  L.  Ins,  Co.  82  N.  Y.  836; 
Atty-Oen,  v.  Continental  L,  Ins,  Co,  83  Hun, 
138. 

These  life  insurance  organizations  must  not 
be  confounded  with  the  mutual  fire  insurance 
corporations  where  the  obligation  is  to  pay  a 
pro  rata  on  such  losses  as  shall  be  sustained  by 
the  association.  If  this  distinction  is  observed 
it  explains  the  only  case  opposed  to  the  views 
herein  set  forth  which  is — 

McDonald  v.  Ross-Letdn,  29  Hun,  87. 

The  doctrine  concerning  liability  of  mem- 
bers of  mutual  fire  insurance  organizations  is 
very  different  from  that  which  applies  in  this 
case. 

May,  Ins.  g  658. 


In  the  case  of  McDonald  v.  Eoss-Lewln,  29  Hun, 
SB,  where  tbe  oertiflcate  entitled  the  member  to  its 
benefits,  provided  he  oontloued  to  comply  with  the 
reflrulatlons,  and  that  If  he  did  not  oomply  his  pay- 
ments should  be  forfeited,  while  his  application 
contained  an  agreement  **to  accept  and  pay  for 
the  same  subject  to  all  the  oondttions  of  tbe  by-laws 
and  reflrulatlons  of  the  aasooiation,**  one  of  which 
■aid  It  should  be  the  duty  of  the  secretary  to  notify 
members  of  assesBmoDtB,  and  that  each  should  pay 
within  thirty  days,  or  forfeit  his  membership,  a 
member  was  held  to  have  no  right  to  escape  pay- 
ment of  an  assessment  by  accepting  a  forfeiture 
for  non-payment  of  it,  and  that  In  case  of  such  for- 
feiture he  must  also  pay  all  aasesMnents  levied  to 
pay  losses  which  occurred  before  bis  forfeiture  of 
membership  became  oomplote  by  expiration  of  the 
thirty  days,  in  which  he  was  required  to  pay  the 
assessment. 

A  member  Is  also  held  liable  in  a  co-operative  as- 
aewmeot  Insurance  company  to  make  by-monthly 
payments  of  dues  required  by  his  contract,  In  ad- 
dition to  a  payment  made  on  entering  the  associa- 
tion. Bmlth  V.  Bown,  75  Hun,  28L  But  the  court 
in  this  case,  althougn  basing  its  decision  In  part  on 
that  of  McDonald  v.  Roes-Lewin,  holds  that  such 
by-monthly  dues  are  not  In  reality  asseasments. 

Again  in  Re  Globe  Hut.  Ben.  Asso.,  68  Hun,  288, 
the  general  term  of  the  supreme  court  In  hoidlnflr 
that  Infants  could  not  become  members  of  a  co- 
operative or  asseasment  insurance  company  laid 
stress  on  the  case  of  McDonald  v.  Ross-Lewln,  as 
showing  that  the  nature  of  the  contract  creating  a 
personal  ilabUi^on  the  member  was  such  that  an 
infant  could  not  make  it. 

Bat  the  court  of  appeals  in  affirming  the  case,  17 
lb  B.  A.  M7,  did  not  touch  this  point,  but  men- 
tioned the  character  of  tbe  aasooiation  as  one  in 

23  L.  R.  A. 


which  the  members  held  meetings  and  acted  upon 
reports  of  management  and  oonaidered  and  passed 
upon  by-laws,  and  which  was  therefore  such  that 
adult  persons  only  were  contemplated  by  the  etat> 
ute  as  entitled  to  membership. 

In  Chicago  Mat.  L.  Indenmlty  Asso.  y.  Hunt, 
mi.)  2  L.  B.  A.  548,  in  which  the  rlffht  of  Infanta  to 
become  members  of  tbe  association  was  upheld, 
the  court  declared  that  while  tlie  oertlflcate  of 
membership  was  a  contract,  the  contraot  waa  part- 
ly unilateral  and  that  payment  of  aaseesmenta  was 
whoUy  in  the  discretion  of  llie  member,  with  mere 
cessation  of  membership  in  case  of  failure  to  pay. 
This  was  declared,  however,  merely  by  way  arg-u- 
ment  In  respect  to  tbe  eligiblli^  of  infants  to 
membership. 

A  peculiar  kind  of  policy  was  involved  la  Bs 
Protection  L.  Ins.  Co.,  0  Bias.  188,  which  was  not 
the  case  of  a  mutual  benefit  society  or  of  a  mutaal 
insurance  company,  but  one  in  which  a  policy  was 
Issued  on  the  so-called  contributory  plan,  by 
which  a  policy  holder,  having  no  voice  In  the  man- 
agement of  the  business,  was  to  pay  aspeotfled  sum 
on  the  death  of  another  poUey  holder,  and  In  de- 
fault thereof  forfeit  his  rights.  Tbe  court  held 
that  there  was  no  right  tai  tbe  company  to  enforoe 
such  payment,  and,  ao  far  as  the  report  shows, 
there  was  no  agreement  on  the  part  of  the  policy 
holder  to  pay. 

Notwithstanding  the  very  large  number  of  mot- 
nal  benefit  societies  and  the  considerable  body  of 
decisions  that  have  been  made  oonoemlnff  them, 
the  above  cases  are  all  that  have  been  f^ond  on  the 
question  involved.  Decisions  as  to  the  liability  of 
members  of  mutual  fire  Insurance  companies  to 
pay  thehr  assessments  have  not  been  here  ooosld* 
ered.  &  A.  B.  « 


1884. 


Ellbrbb  v.  Barnst. 


4S7 


Meggrs,  James  E.  Hereford  and  HI.  W« 

for  respondent. 


•  Special  Judge,  delivered  the  opin- 
ion of  the  court : 

This  is  an  action  brought  by  the  superin- 
tendent of  the  insurance' department  of  the 
state,  as  receiver  of  the  Masonic  Mutual  Ben- 
efit Society  of  Missouri  (a  mutual  insurance 
organization),  to  recover  the  amount  of  cer- 
tain assessments  levied  upon  the  members  of 
the  association  to  pay  death  losses.  The  de- 
fendant was  a  member  of  the  organization. 
Shortly  before  the  receiver  took  charge,  the 
directors  of  the  company  regularly  levied 
against  defendant  assessments  amounting  to 
$140. 80,  which  assessments  he  refused  to  pay. 
The  regularity  of  the  assessments  is*  ad- 
mitted. The  suit  was  originally  before  a 
justice  of  the  peace,  where  judgment  was  ren- 
dered against  defendant,  who  then  appealed 
to  the  circuit  court.  There  an  amended 
statement  was  filed,  to  which  appellant  de- 
murred for  the  reason  that  it  did  not  set  forth 
a  cause  of  action.  The  demurrer  was  over- 
ruled, and  defendant  declined  to  plead  fur- 
ther, but  appeared  at  the  trial  and  demurred 
to  plaintiff's  evidence.  The  court  gave  judg- 
ment for  plaintiff.  After  unsuccessfully 
moving  for  a  new  trial,  defendant  appealed 
to  the  supreme  court.  The  case  is,  in  effect, 
an  agreed  one,  as  all  the  facts  are  conceded. 

Defendant  became  a  member  of  the  society 
In  1885.  accepting  two  certificates  (one  in 
division  B,  the  other  in  division  G),  in  the 
nature  of  policies,  the  material  parts  of  which 
follow,  VIZ.  :  "This  certificate  of  member- 
ship witnesseth  that  the  Masonic  Mutual 
Benefit  Society  of  Missouri,  in  consideration 
of  the  representations  made  to  it  in  his  ap- 
plication for  membership,  and  the  sum  of  six 
dollars  to  be  paid  by  Charles  E.  Barney,  of 
St.  Louis,  state  of  Missouri,  and  the  further 
sum  to  be  paid  by  him  to  this  society  within 
twenty  days  after  the  notice,  duly  mailed  or 
delivered  to  him,  of  a  death  occurring  in  the 
membership  of  division  0  of  this  society,  of 
one  dollar  and  sixty  cents  for  each  such 
death,  as  assessments  therefor  may  be  made, 
so  long  as  he  may  be  a  member  thereof,  prom- 
ises and  agrees  to  and  with  the  said  Charles 
£.  Barney  well  and  truly  to  pay  or  cause  to 
be  paid  to  his  children,  within  sixtv  days 
after  due  notice  and  satisfactory  proof  of  the 
death  of  said  Charles  E.  Barney  have  been 
filed  in  the  ofllce  of  the  secretary  of  the  so- 
ciety, for  every  member  in  good  standing  in 
said  division  of  this  society,  as  follows :  For 
each  member  in  said  division  of  the  first  class, 
serenty  cents ;  of  the  second  class,  seventy - 
five  cents;  of  the  third  class,  eighty-five 
cents ;  of  the  fourth  class,  ninety-five  cents ; 
of  the  fifth  class,  one  dollar  and  five  cents; 
of  the  sixth  class,  one  dollar  and  twenty 
cents;  of  the  seventh  class,  one  dollar  and 
forty  cents;  and  of  the  eighth  class,  one  dol- 
Isr  and  fifty  cents :  provided,  however,  that 
the  aggregate  amount  of  the  sums  so  paid 
shall  in  no  case  exceed  the  sum  of  three  thous- 
and dollars.  Unon  this  condition,  however, 
that,  if  the  said  Charles  E.  Barney  shall  fail 
to  pay  any  assessment  when  the  same  be- 
comes due  and  payable  by  him  according  to 


the  by-laws  of  this  society  and  the  terms  of 
this  certificate,  then  this  contract  and  agree- 
ment shall  be  null  and  void  and  of  no  effect, 
and  the  said  Charles  E.  Barney  and  the  ben- 
eficiary therein  shall  forfeit  all  rights  accru- 
ing under  this  certificate.  This  certificate  is 
issued  by  the  society,  and  accepted  by  the 
holder  and  beneficiary  therein,  upon  the  fol- 
lowing express  conditions  and  agreements: 
Ist.  That  the  same  is  issued  and  accepted 
subject  to  the  provisions  of  the  articles  of  as- 
sociation and  by-laws  of  this  society,"  etc. 
The  certificat.es  were  duly  executed  by  the 
president  and  secretary  of  the  society.  No 
question  as  to  their  form  is  raised.  After- 
wards, the  name  of  the  company  was  changed 
to  **  United  Masonic  Benefit  Association  of 
Missouri  ;"and  its  internal  laws  were  amended 
so  as  to  fix  the  sum  to  be  paid  on  each  cer- 
tificate at  $2,000.  and  the  amount  of  assess- 
ment for  each  death  of  a  member  at  $6.40. 
The  by-laws  of  the  society  bearing  on  the 
present  controversy  provide  that  "upon  the 
death  of  a  member,  or  as  soon  thereafter  as 
ordered  by  the  executive  committee,  each 
member  or  the  association,  at  the  time  such 
death  occurred,  may  be  assessed,  and  shall 
pay  to  the  secretary  of  the  association,**  the 
regular  amount  of  the  assessment  above  in- 
dicated. The  by-laws  then  immediately  pro- 
ceed to  declare  it  the  duty  of  the  secretary  to 
notify,  by  mail,  each  member  of  each  assess- 
ment upon  his  certificate,  and  then  recite  that 
''any  member  failing  to  pay  such  assessment 
wit&iu  twenty  days  after  the  date  of  such 
notice  which  have  been  served  upon,  sent,  or 
^iven  to  him,  shall  forfeit  his  membership 
in  the  association,  and  all  benefits  and  in- 
terests therefrom  and  therein :  provided,  that 
the  payment  of  assessments  after  such  for- 
feiture, or  any  notice  to  pay  or  subsequent 
assessment  by  the  association,  shall  not  have 
the  effect  to  restore  the  person  notified  or  pay- 
ing to  membership,  or  to  any  rights  under 
his  certificates,  until  his  application  for  re- 
instatement shall  be  presented  and  approved 
by  the  executive  committee."  The  defend- 
ant paid  assessments  until  those  now  in  dis- 
pute were  called.  The  latter  were  regularly 
made  by  the  proper  officers  of  the  society  to 
pay  the  amounts  due  upon  deaths  of  members 
in  good  standing  holding  valid  certificates. 
Defendant  was  duly  notified  of  these  assess- 
ments. Afterwards  the  insurance  commis- 
sioner now  plaintiff,  took  possession  of  the 
assets  of  the  concern,  under  the  laws  of  Mis- 
souri, because  of  the  insolvency  of  the  com- 
pany, and  now  seeks  to  compel  payment  of 
these  assessments  as  assets  for  the  benefit  of 
those  properly  entitled  to  share  therein. 

1.  It  is  apparent  from  the  foregoing  state- 
ment, which  was  prepared  by  Judge  Barclay, 
that  the  issue  in  this  case  is  one  of  law,  to 
be  determined  by  a  construction  of  the  con- 
tract disclosed  in  the  record.  On  the  part  of 
the  appellant,  it  is  contended  that  he  never 
became  indebted  for  the  assessments  levied 
against  him,  but  that  he  had  the  option  of 
forfeiting  his  rights  under  the  certificate  by 
declining  to  pay  them,  which  forfeiture  lefi 
the  company  without  any  right  to  collect 
them.  If  this  is  a  proper  construction  of  the 
contract,  the  judgment  will  have  to  be  m- 
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▼ersed.  If,  however,  these  assessments  con- 
stituted a  liability  of  the  appellant  from  the 
date  of  their  levy,  payable  after  notice  given 
according  t.o  the  by-laws,  then  the  action  of 
the  lower  court  will  have  to  be  affirmed.  In 
his  contention  the  appellant  argues  that  the 
certificate  held  by  him  constituted  a  contract 
of  life  insurance,  which,  in  a  general  sense, 
may  be  conceded,  inasmuch  as  it  provides  for 
payment  of  an  ascertainable  sum  upon  the 
death  of  the  holder.  It  is  next  argued  that, 
being  a  contract  of  life  insurance,  it  must 
necessarily  possess  the  distinguishing  feat- 
ures imputed  to  such  a  contract  by  the  courts, 
Id  being  a  unilateral  or  one-sided  undertak- 
ing of  the  assured,  as  to  all  future  payments 
required  of  him.  If  he  chooses  to  pay  them 
the  company  is  bound  to  continue  the  in- 
surance. If  he  declines  to  make  further  pay- 
ments, the  insurance  ends,  without  imposing 
on  him  any  liability  on  account  of  them.  I 
am  sensible  of  the  danger,  in  construing  con- 
tracts, of  attaching  undue  importance  to  par- 
ticular words  and  phrases  as  controlling  the 
intention  of  the  parties,  and  overruling  the 
presence  and  effect  of  other  parts.  All  con- 
tracts should  be  construed  with  reference  to 
the  general  object  and  purpose  for  which  they 
were  entered  into  by  the  contracting  parties 
and  a  rational  and  harmonious  effect  given 
to  all  the  parts,  if  possible.  The  construc- 
tion that  this  is  a  unilateral  contract,  in  like 
manner  and  effect  as  a  policy  of  life  insur- 
ance, I  propose  to  consider  briefly  on  prin- 
ciple, and  not  on  the  analogy  of  names,  or 
accidental  use  of  concurring  phrases.  The 
unilateral  feature  contended  for  in  this  con- 
tract has  been  verv  generally  imposed  upon 
the  contract  of  the  regular,  old- line,  pre- 
mium-collecting life  insurance  companies. 
These  companies  were  unable  to  commence 
business  except  upon  capital  paid  in  by  the 
members,  or  stocliholders,  to  be  used  in 
meeting  death  losses  as  they  occurred.  Until 
called  for,  the  capital,  along  with  all  pre- 
muims  not  wanted  for  expenses,  was  required 
to  be  invested  for  profit  and  accumulation. 
The  premiums  were  paid  annually,  and  in- 
variably in  advance.  Upon  payment  of  the 
first  premium,  as  a  condition  precedent,  the 
assured  received  a  policy  covering  him  for 
one  year,  with  the  option  to  continue  it  by 
payment  of  other  premiums.  This  payment 
constituted  the  full  consideration  of  value  to 
be  paid  during  the  year  of  insurance.  Noth- 
ing in  the  shape  of  dues  or  assessments  could 
be  exacted  from  him  for  the  period  covered 
by  the  premium  paid.  If  any  of  the  old  lino 
companies  should  suddenly  stop  insuring, 
and  decline  to  issue  another  policy,  every 
policy  outstanding  would  be  paid  from  the 
accumulated  capital  as  it  matured.  An  in- 
ability to  do  so  would  put  it  out  of  line,  in 
the  business  of  insurance,  and  indicate  that 
it  had  not  been  conducted  and  managed  ac- 
cording to  the  principles  upon  which  it  was 
founded. 

8.  The  certificate  in  controversy  differs  ma- 
terially from  the  premium- paying  policies  of 
the  old  capital -stock  companies.  It  is  the  un- 
dertaking of  a  corporation  organized  on  an 
entirely  different  basis.  The  Masonic  Mutual 
Benefit  Society  of  Missouri  belongs  to  that 
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class  of  life  insurance  companies  known 
among  insurance  men  by  the  name  of  **  frater- 
nal beneficiary  associations.''  The  prototype 
of  these  organizations  is  met  with  in  the 
friendly  benefit  societies  of  England  appear- 
ing more  than  a  century  ago,  which  made  pro- 
vision for  the  relief  oi  members  in  sickness, 
and  for  payment  of  a  small  sum  at  death, 

fenerally  for  defrayment  of  funeral  expenses, 
'he  organization  of  the  modem  fraternal  ben- 
eficiary company  consists  of  an  association  of 
members  who  agree  to  assist  each  other  and 
their  families  on  occasions  of  disability  and 
death,  by  contributing  money  and  means  for 
aid  and  relief.  On  joining  the  association, 
each  member  becomes  bound  to  assist  the  oth- 
ers in  the  mode  and  for  the  object  pointed  out 
in  the  articles  and  by-laws  of  the  association. 
The  managing  officers,  whether  incorporated 
or  not,  represent  the  association,  and  dis- 
charge the  function  of  enforcing  and  carrying 
out  the  purposes  of  the  compact.  Hence, 
the  certificate  of  membership  in  such  an  or- 
ganization is  a  contract  with  every  member  of 
it,  to  be  enforced  by  the  managing  officers 
as  representatives  or  trustees  for  all  the  mem- 
bers of  the  concern.  When  the  member  joins, 
he  pays  the  admission  fee,  which  is  used  to 
defray  necessary  expenses,  but  which  is  al- 
together too  small  to  constitute  a  fund  or 
capital  wherewith  to  satisfy  death  losses.  No 
fund  or  capital  is  kept  on  hand  or  invested 
for  such  a  purpose.  Indeed,  the  economy  un- 
derlying the  plan  of  the  organization  aims 
at  doing  away  with  the  expense  and  loss  in- 
cident to  management,  investment,  and  ac- 
cumulation of  capital.  As  a  substitute  there- 
for, each  member  promises  to  contribute  an 
equal  share  with  everv  other  member  upon 
occasion  of  every  death  in  the  membership, 
which  is  collected  and  paid  over  by  the  of- 
ficers of  the  association  to  the  wife  or  children 
of  the  deceased  member,  as  the  case  may  be. 
The  ascertainment  and  declaration  of  death 
losses  is  left  to  the  members  of  the  associa- 
tion, and  their  action  in  that  behalf  is  known 
as  an  assessment.  They  are  bound  to  make 
these  assessments  on  occasion  of  every  death 
and  the  wife  or  children  of  the  deceased  mem- 
ber or  other  beneficiary  have  the  right  to 
compel  them  to  make  and  collect  the  assess- 
ments inuring  to  their  benefit.  It  is  manifest 
that  these  assessments,  in  their  nature,  bear 
a  near  resemblance  fo  the  dues  incident  to 
membership  in  a  friendly  society,  and  con- 
stitute a  consideration  for  the  promised 
insurance  of  the  association,  materially  dif- 
fering from  the  annual  premium  stock  com- 
panies. When  considered  Jn  the  light  of 
society  dues,  it  will  be  admitted  that  a  person 
cannot,  by  discontinuing  his  membership, 
escape  the  obligation  of  paying  those  dues 
which  accrued  before  the  termination  of  his 
membership.  I  am  not  aware  of  anything  in 
the  organic  structure  of  those  organizations, 
as  thus  defined,  and  to  which  the  one  in  ques- 
tion seems  to  belong,  which  could  bring  them 
in  conflict  with  the  policy  of  the  law.  On 
the  contrary,  it  will  be  found  that  they  have 
very  generally  merited  the  approbation  of  the 

?>ubl  ic.  It  is  onl  y  when  they  have  substituted 
or  their  fraternity  dues  promises  of  endow- 
ment to  living  members,  payable  inespectiva 
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of  disability  or  death,  that  thej  have  been 
justly  subjected  to  the  charge  of  departing 
from  the  principles  upon  which  fraternal 
beneficiary  associations  can  be  safely  con- 
ducted. 

8.  It  is  necessary  next  to  consider  whether 
or  not  the  contract  disclosed  by  the  record  in 
this  case  is  in  conformity  with  the  avowed 
object  of  the  association,  to  furnish  aid  and 
rrlicf  to  the  families  of  deceased  members, 
and  is  sufficient  in  its  phraseology  and  pro- 
visions to  carry  out  that  object,  and  maae  it 
beneficially  effective  as  to  all  of  them.  Of 
course,  the  language  of  the  certificate  must 
be  interpreted  in  connection  with  the  by-laws 
and  articles  of  association  alluded  to  in  its 
body.  The  certificate  is  expressly  declared 
to  be  **  issued  and  accepted  subject  to  the 
provisions  of  the  articles  of  association  and 
oy-Iaws  of  the  society.  **  Section  1  of  article 
7  of  the  by-laws  provides  that  "  upon  the 
^eath  of  a  member,  or  as  soon  thereafter  as 
ordered  by  the  executive  committee,  each 
member  of  the  association  at  the  time  such 
death  occurred  may  be  assessed,  and  shall  pay 
to  the  secretary  of  the  association,  a  fixed 
sum,  according  to  the  class  of  which  the  as- 
aessed  was  a  member  at  that  time,  based  upon 
the  aggregate  amount  of  benefit  to  which  he 
or  the  beneficiary  named  therein,  or  in  section 
1,  article  6,  of  the  by-laws,  is  entitled  under 
his  certificate  or  certificates  of  membership." 
Tbe  assessments  in  this  case  were  at  the  rate 
-of  $6.40  each,  in  behalf  of  the  beneficiaries  of 
fifty  eight  members,  who  died  while  the  ap- 
pellant was  a  member  of  the  association  in 
good  standing,  amounting  to  the  aggregate 
sura  of  1140.80.  The  beneficiaries  of  the  de- 
ceased members  must  have  acquired  a  right 
to  these  assessments  intended  for  their  relief ; 
otherwise,  the  primary  object  of  the  associa- 
tion as  a  societv  for  the  benefit  of  widows  and 
orphans  would  fail.  The  assessments  could 
have  no  value  or  meaning,  if  they  conferred 
no  right  on  the  beneficiaries  to  collect  the 
amount  so  assessed,  and  a  corresponding  ob- 
ligation on  the  part  of  the  members  to  pay 
them.  The  principal,  if  not  the  onl^,  fund 
provided  for  payment  of  them  consisted  in 
the  obligation  imposed  by  the  by-laws  of  the 
members.  Their  liability  took  the  place  of 
•capital  and  accumulated  funds,  ana  consti- 
tuted substantially  the  only  assets  provided 
by  the  members  for  securing  the  aid  and 
relief  contemplated  in  the  compact  of  as- 
sociation. Thus  we  perceive  that,  independ- 
ent of  the  language  of  the  certificate  of 
membership,  the  liability  to  pay  assessments 
by  the  members  was  imposed,  by  the  bv-laws 
and  articles  of  association,  as  a  debt  or  burden 
incident  to  membership.  This  debt  or  burden, 
according  to  the  by-laws  recited,  accrued  as 
«oon  as  the  death  occurred  and  the  assessment 
was  declared.  It  was  payable  at  once,  but, 
according  to  the  third  section  of  the  same 
article  of  by-laws,  the  time  for  payment  was 
extended  to  twenty  days  after  notice.  The 
time  and  manner  of  serving  notice  are 
<lefinitely  prescribed.  It  then  proceeds  to  de- 
clare that  *'any  member  failing  to  pay  such 
assessments  within  twenty  days  after  the  date 
of  such  notice  which  have  been  served  upon, 
.flent  or  given  to,  him,  shall  forfeit  his  mem- 


bership  in  the  association,  and  all  bencfita 
and  interests  therefrom  and  therein."  There 
is  nothing  whatever  In  this  language,  provid- 
ing, as  it  does,  for  the  forfeiture  of  member- 
ship and  discontinuance  of  the  rights  incident 
to  it,  which  suggests  or  intimates  a  discharge 
from  past  society  debts  and  dues.  In  the  first 
section  of  the  article  the  assessment  is  ex- 
pressly declared  to  be  binding  as  a  demand 
which  the  members  must  pay.  In  the  second 
section,  he  forfeits  bis  membership  and  ri^hta 
by  failure  to  pay  after  a  notice  of  twenty 
days.  A  condition  of  forfeiture  of  rights  is 
a  well-known  feature  added  to  many  con- 
tracts, which  does  not  in  itself  discharge  the 
obligations  which  have  already  accrued  under 
it.  Such  is  the  case  of  forfeitures  in  leases, 
and  in  most  of  tbe  policies  of  mutual  fire 
insurance  companies.  The  natural  effect  of 
the  forfeiture  is  to  cut  off  the  possibility  of 
future  obligations,  but  not  to  disturb  the 
validity  of  past  indebtedness.  Something 
very  positive  would  have  to  appear,  either 
in  the  express  declaration  of  the  contract,  or 
as  a  necessary  implication  from  its  nature, 
to  give  it  a  different  effect.  No  such  dec- 
laration appears,  and  I  have  endeavored  to 
show  that  precisely  the  contrary  is  implied 
in  the  nature  and  purpose  of  the  contract  in 
question.  Right  here  I  may  add  that  the 
fact  that  the  obligations  attempted  to  be  en- 
forced in  this  case  rise,  independently  of  the 
provisions  of  the  certific«ite  of  membership, 
from  the  constitution  and  by-laws  of  the  as- 
sociation, goes  a  great  way,  in  mv  mind,  to 
clothe  them  with  the  features  and  character 
of  society  dues,  and  to  distinguish  them  from 
the  premium  of  the  old -line  insurance  com- 
panies. 

4.  In  cominsT  now  to  consider  the  language 
of  the  certificate  itself,  I  think  it  will  appear 
to  be  little  else  than  a  recital  of  the  contract 
which  we  have  found  to  be  imposed  on  everv 
member  by  the  constitution  and  bv-laws.     It 

f promises  to  pay  to  the  children  oi  the  appel- 
ant, sixty  days  after  notice  of  his  death,  a 
certain  percentage  on  every  member  of  the 
association  in  good  standing,  accordiii*;  to 
the  class  to  which  he  be1on<:s,  provided  that 
no  payment  of  such  percentage  shall  be  per- 
mitted to  exceed,  in  the  aggregate,  the  sum 
of  12,000.  As  we  have  seen  that  the  organic 
structure  of  the  association  did  not  contem- 
plate that  this  percentage  on  the  membership 
should  be  paid  from  the  accumulated  cap- 
ital, but  from  amounts  to  meet  death  losses, 
it  is  natural  to  expect  some  allusion  in  the 
certificate  to  the  prevailing  method  of  rais- 
ing funds  with  which  to  make  good  the 
promised  benefits  of  the  association.  Ac- 
cordingly, we  find  it  expressly  provided  in 
the  certificate  that  the  benefits  inuring  to  the 
children  of  tbe  appellant  are  agreed  to  be 
paid  by  the  association  ''in  consideration"  of 
the  admission  fee  ** originally  paid  in  by  ap- 
pellant, and  the  further  sum  to  be  paid  in 
by  him  to  this  society,"  of  the  assessment 
niade  on  him  for  every  death  occurring  in  the 
membership  of  the  division  to  which  he  be- 
longed, ''so  long  as  he  shall  be  a  member 
thereof."  It  thus  appears  that  the  obliga- 
tion imposed  on  him  by  the  by-laws  to  pay 
the  assessments  against  him  is  expressly  de« 
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clared  to  be  of  the  coDsideration  for  the  ben- 
efits promised  to  his  children  by  the  certifi- 
cate. Tiie  only  way  that  he  can  make  good 
the  consideration  for  the  certificate  is  to  keep 
his  obligation  to  pay  the  assessments.  And 
I  may  repeat  that  these  obligations  consti- 
tuted the  principal  resources  placed  at  the 
command  of  the  association,  to  enable  it  to 
pay  the  death  losses.  It  is  true  that  the  oer- 
tidcate  repeats  the  provision  in  the  by-laws 
which  terminates  membership  by  nonpay- 
ment of  assessments.  But  it  goes  no  further 
than  to  debar  the  appellant  of  his  rights,  thus 
leaving  his  liabilities  as  they  existed  at  the 
date  of  the  forfeiture.  The  declaration  that 
the  certificate,  after  forfeiture,  shall  be  null 
and  void,  relates  to  its  future,  not  its  past, 
effect.  Now,  it  appears  from  admitted  facts 
that  the  appellant  was  In  full  possession  of 
all  the  rigiits  of  membership  at  the  date  of 
these  assessments,  and  that  ne  continued  to 
hold  them  up  to  the  instant  of  forfeiture  by 
his  failure  to  pay  such  assessments.  If  he 
had  died  after  the  assessments  against  him, 
and  before  his  failure  to  pay  them,  his  child- 
ren would  have  been  entitled  to  the  promised 
benefits  of  the  certificate.  Having  during 
all  that  time  had  the  benefits  of  the  certifi- 
cates upon  consideration  that  he  would  pay 
his  assessments,  he  is  not  in  a  position  to 
withhold  the  consideration,  by  refusing  to 
keep  his  obligation.  I  am  not  prepared  to 
approve  the  startling  proposition  that  the 
appel  lant  should  have  the  privi  lege  of  paying 
or  withholding,  at  his  pleasure,  the  con- 
sideration promised  for  carrying  a  risk,  after 
the  risk  had  been  carried.  I  ao  not  regard 
this  contract  unilateral,  in  the  sense  of  re- 
lieving the  assured  from  liability  for  insur- 
ance carried  and  consideration  earned.  No 
unilateral  contract  has  ever  been  permitted 
to  accomplish  such  an  unjust  result. 

I  am  satisfied  that  the  judgment  of  the  loteer 
court  is  without  error^  and  a/vould  oe  affirmed^ 
and  it  is  so  ordered. 

Barclay*  Ganttt  and  Sherwood*  JJ., 

concur. 

Uacfarlane*  cT.,  not  sitting. 

Black*  J. ,  dissenting : 

I  do  not  agree  to  the  majority  opinion  filed 
In  this  case.  Each  certificate,  it  will  be  seen, 
contains  this  stipulation:  ^'Upon  this  con- 
dition, however,  that  if  the  said  Charles  E. 
Barney  shall  fail  to  pay  anv  assessment  when 
the  same  becomes  due  and  pajrable  by  him 
according  to  the  by-laws  of  this  society  and 
the  terms  of  this  certificate,  then  this  contract 
and  agreement  shall  be  null  and  void  and  of 
no  effect,  and  the  said  Charles  E.  Barney  and 
the  beneficiary  therein  shall  forfeit  all  rights 
accruing  under  this  certificate."  After  the 
certificates  had  been  issued,  and  various  as- 
sessments levied  and  paid  by  the  defendant, 
the  name  of  the  association  was  changed  to 
that  of  the  "  United  Masonic  Benefit  Associa- 
tion of  Missouri."  The  by-laws  were  also 
amended  so  as  to  make  the  amount  to  be  paid 
by  the  association  on  each  certificate  the  nxed 
sum  of  $2,000,  and  so  as  to  fix  the  amount 
to  be  paid  by  the  insured  for  each  death  loss 
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at  the  sum  of  $6.40.    The  amended  by-law» 
which  have  any  bearing  upon  this  case  are  a» 
follows :    (1)  **  Upon  the  death  of  a  member, 
or  so  soon  thereafter  as  ordered  by  the  exec- 
utive committee,  each  member  of  the  asso- 
ciation shall  par  to  the  secretary  of  the  as- 
sociation a  fixed  sum,  according  to  the  claaa 
of  which  the  assessed  was  a  member  at  that 
time,  based  upon  the  aggregate  amount  of 
benefits  to  which  he  or  the  beneficiary  named 
therein,  or  in  section  1  of  article  6  of  thes& 
by-laws,  is  entitled  under  his  certificate  of 
membership."    (8)  By  this. by-law  it  is  mad& 
the  dutv  of  the  secretary  of  the  company 
to  notify  each   member  of  the  assessment 
.made  upon  him ;  and  it  then  provides  that 
**any  member  failing  to  pay  such  assessment 
witnin  twenty  davs  after  the  date  of  sucb 
notice  which  has  been  served  upon,  sent,  or 
given  to,  him  shall  forfeit  his  member8hi]> 
in  the  association,  and  all  benefits  and  inter- 
ests therefrom  and  therein:  provided,  that 
any  payment  of  assessments  after  such  for- 
feiture, or  any  notice  to  pay  a  subsequent 
assessment  by  the  association,  shall  not  have- 
the  effect  to  restore  the  person  notified  or 
paying  to  membership,  or  to  any  rights  un- 
der his  certificates,  until  his  apolication  for 
reinstatement  shall  be  presented  to  and  ap- 
proved by  the  executive  committee."    Tho 
defendant  paid  several  assessments  under  and 
pursuant  to  these  amended  by-laws.    An  as- 
sessment of  $6.40  on  account  of  each  certifi- 
cate was  dulv  levied  upon  defendant  on  the- 
4t^  of  December,  1891,  of  which  he  was  prop- 
erly notified  by  notice  dated  and  mailed  on 
the  20th  of  January,  1892 ;  and  on  the  2oth  of 
January,  1892,  twenty  other  assessments,   of 
$4.40  each,  were  duly  levied,  of  which  he- 
was  notified  on  the  1st  of  February,  1892.    On 
the  next  day  the  company  was  adjudged  in- 
solvent, and  was  then  placed  in  the  hands  of 
the  superintendent  of  insurance.     The  de- 
fend.int  failed  to  pay  the  several  assessnienta 
levied  on  the  4th  of  December,  1891,  and  on 
the  25th  of  January,  amounting  in  all  to- 
$140.80,  and  it  is  these  assessments  which 
the  superintendent^  seeks  to  recover  by  thia 
suit. 

The  question  whether  these  assessmenta 
constitute  debts,  to  recover  which  suits  may 
be  maintained  by  the  company  or  the  super- 
intendent of  the  insurance  department,  must 
be  determined  by  the  contracts ;  for  it  is  the- 
duty  of  the  court  to  give  effect  to  the  con- 
tracts which  the  parties  have  made,  and  it 
has  no  right  to  build  up  a  contract  for  them. 
This  court,  in  defining  a  life  insurance  con- 
tract, adopted  and  approved  the  language  of 
Mr,    Justice  Gray  in   the  case  of  Uom,    t. 
Wetherhee,  106  Mass.  149,  where  it  is  said  i 
''This  is  none  the  less  a  contract  of  mutual 
insurance  upon  the  life  of  the  insured  be- 
cause the  amount  to  be  paid  by  the  corpora- 
tion is  not  a  gross  sum,  out  a  sum  graduated 
by  the  numt^r  of  members  holding  similar 
contracts,  nor  because  a  portion  of  the  pre- 
miums is  to  be  paid  upon  the  uncertaii^ 
periods  of  the  deaths  of  sudi  members,  nor  be* 
cause,  in  case  of  nonpayment  of  assessmenta 
by  any  member,   the  contract  provides  no> 
means  of  enforcing   payment  thereof,    but 
merely  declares  the  contract  to  be  at  an  end,. 
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tnd  all  moneys  previously  paid  by  the  as- 
sured, and  all  dividends  and  credits  accruing 
to  him,  to  be  forfeited  to  the  company."  State 
T.  Merehantg  Bxeh.  Mut.  Benev.  8oe.,  73  Mo. 
160.  There  can  be  no  doubt  but  these  certifi- 
cates issued  to  the  defendant  are  life  insurance 
contracts ;  and  it  accomplishes  nothing  to  say 
they  are  in  a  general  sense  life  insurance  con- 
tracts. Being  life  insurance  contracts,  the 
principle  applicable  to  such  contracts  in 
general  is  applicable  to  them,  though  the 
company  denominates  itself  a  **  benefit  as- 
sociation." Speaking  of  these  associations, 
Mr.  May  says:  "Their  certificates  of  mem- 
bership often  resembie,  both  in  form  and  sub- 
stance, ordinary  policies  of  life  insurance ; 
and  the  courts  nave,  with  great  uniformity, 
treated  them  as  substantially  life  insurance 
companies,  applying  to  them  and  to  the 
mutual  relation  of  the  members  the  rules  and 
principles  applicable  to  the  contract  of  life 
insurance."  2  May,  Ins.  8d  ed.  g  550a.  Ac- 
cording to  the  better  authority,  an  ordinary 
contract  of  life  insurance  is  an  entire  in- 
surance for  life,  subject  to  forfeiture  for  non- 
payment of  any  premium.  Ifew  York  In*. 
Co.  V.  Statham,  98  U.  8.  24,  23  L.  ed.  789 ; 
Manhattan  L.  In$,  Co.  v.  Smith,  44  Ohio  St. 
156,  68  Am.  Rep.  106.  In  ordinary  life 
policies,  requiring  payment  of  premiums  at 
stated  times,  and  providing  for  a  forfeiture 
in  case  of  non-payment  of  any  premium,  it 
is  optional  with  the  insured  whether  he  will 
pay  or  not.  Such  contracts  are  unilateral, 
and  the  insured  can  pay,  or  forfeit  all  that 
he  has  paid,  as  he  may  elect.  The  premiums 
do  not  constitute  an  indebtedness  against  him 
in  favor  of  the  insurer.  Worthington  v. 
Charter  Oak  L.  Int.  Go.  41  Conn.  879,  19  Am. 
Rep.  495 ;  Goodwin  v.  MoMacfituettt  Mut.  L. 
Ins.  Co.  73  N.  Y.  485.  **The  payment  of  the 
premium  Is  optional  with  the  insured,  and  if 
he  make  default  the  insurer  has  no  other 
remedv  than  the  avoidance  of  the  policy.  If 
the  policy  be  payable  only  at  the  option  of  the 
insurer,  it  may  be  different."  2  May,  Ins. 
8d  ed.  §  841a.  The  same  principle  applies 
to  certificates  issued  by  mutual  benefit  so- 
cieties. Be  Protection  L.  Ins.  Co.  9  Biss.  188, 
Fed.  Cas.  No.  11,444;  Niblack.  Mut.  Ben. 
Soc.  §  276.  The  law  on  this  subject  is  cor- 
rectly stated  in  Bacon  on  Benefit  Societies  and 
Life  Insurance,  at  section  857,  where  it  is 
said :  ''In  a  contract  of  life  insurance  there 
is  generally  no  absolute  undertaking  of  the 
insured  to  pay  the  premiums  or  assessments, 
and  consequently  no  personal  liability  there- 
for. The  payment  of  the  premium  or  assess- 
ments is  only  a  condition  precedent  of  the 
liability  of  the  company.  The  insured  does 
not  promise  to  pay  the  premiums,  and  the 
company  only  promises  to  pay  if  it  has  re- 
ceived the  agreed  consideration.  Therefore, 
the  insured  may  pav  or  not,  as  he  pleases.  He 
has  the  perfect  right  to  do  either,  and  need 
give  no  excuse  for  his  choice.  If  he  does  not 
pay,  the  contract  is  ended.  It  follows,  there- 
fore, that  the  premium  or  assessment  is  only 
a  debt  when  there  is  an  absolute  promise  to 
pay  embodied  in  the  contract." 

Now,  if  we  turn  to  the  certificates  issued 
to  the  defendant.  It  will  be  seen  there  is  no 
obligation  imposed  upon  him  to  pay  the  as- 
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sessments.  Payment  of  the  assessments  wiihii> 
the  designated  time  after  notice  is  simply  % 
condition  to  the  continuation  of  the  insurance. 
The  condition  written  in  the  contract  is  that, 
if  the  said  Charles  E.  Barney  fail  to  pay  any 
assessment  when  due  and  payable,  *'then  this- 
contract  and  agreement  shall  bs  null  and 
void,  and  of  no  effect ;  and  the  said  Charle9> 
E.  Barney  and  the  beneficiary  therein  shall 
forfeit  all  rights  accruing  under  this  cer- 
tificate." Void  as  to  whom?  Not  as  to  Barney' 
alone,  but  as  to  the  insurer  and  the  insured. 
Such  is  the  plain  language  of  the  contract* 
That  this  is  the  legal  effect  of  the  contract^ 
as  expressed  in  the  certificates  themselves,, 
seems  clear  to  the  writer. 

But  stresR  is  laid  upon  the  amended  by- 
laws,  which  charge  the  amount  of  the  assess- 
ment for  each  loss  from  $1.60  to  $6.40.  and 
the  amount  to  be  paid  on  each  certificate  to 
the  fixed  sum  of  $2,000.     We  cannot  see  that 
these  charges  affect  the  question  in  hand  in. 
the  least.  If  the  assessments  are  to  be  regarded 
as  an  indebtedness  from  the  defendant  to  the 
association,    it    is    because    of    the    second 
amended  by-law,  which  provides  that  upon 
the  death  of  a  member  each  living  member 
may  be  assessed,  and  shall  pay  to  the  associa- 
tion, a  fixed  sum,  according  to  the  class  of 
which  the  assessed  was  a  member.     This  by- 
law must  be  taken  in  connection  with  tlio- 
third,  which  provides  that  any  member  fail- 
ing to  pay  the  assessment  within  the  desig- 
nated time  shall  forfeit  his  membership  in  the- 
associalion,  and  all  benefits  therefrom.   Theso- 
by-laws  point  out  what  the  association  and 
its  ofiScers  are  to  do  upon  the  death  of  a  mem- 
ber.    They  prescribe  the  procedure  to   bo^ 
pursued,  and  that  is  their  object  and  purpose. 
They  are  to  be  taken  together,  and  in  connec- 
tion with  the  certificates.     When  this  is  done, 
they  do  not  change  the  terms  of  the  contract 
from  that  expressed  in  the  certificate,  so  far 
as  concerns  the  liability  of  the  insured  to  pay 
the  assessments.    It  is  still  optional  with  thV 
insured,  whether  he  will  pav,   or  suffer  & 
forfeiture.    This  case  is  wholly  unlike  those- 
cases  where  mutual  insurance  companies  in- 
sure property  against  loss  or  destruction,  and 
in  consideration  therefor  receive  the  note  or 
notes  of  the  insured ;  the  policv  containing 
a  provision  that  it  is  to  be  void  in  case  of  a 
failure  of  the  insured  to  pay  the  note  or  notea 
at  maturity,  or  in  case  of  a  failure  to  pay  any 
assessments  made  thereon.     In  many  cases  of 
that  character,  it  is  held  that  neither  the  in- 
solvency of  the  company  nor  the  cancellation' 
of  t^e  policy  deprives  the  company  of  the- 
right  to  make  and  collect  assessments  to  pay 
losses  which  accrued  while  the  policy  was 
in  force.     In  such  cases  the  policy  and  the- 
notes  are  but  parts  of  one  transaction,   and, 
taken  together,  constitute  mutual  agreements* 
to  be  performed  by  each  party.    It  is  manifest 
that  such  cases  have  no  bearing  on  the  ques- 
tion now  in  hand.    In  the  case  of  "New  Era 
Life  Auo.  V.  Boseiter,  182  Pa.   814,   the  as- 
signee of  the  company  sued  the  defendant  to 
recover  certain  assessments  levied  upon  a  life 
policy.    The  case  shows  that  the  defendant 
signed  an  application  in  which  it  was  stated : 
**The  members  and  beneficiary  shall  be  jointly 
and  severally  liable  for  all  death  claims  ao 
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'Cniing  daring  life  memberabip,  which  shall 
become  due  within  thirty  days  after  mailing 
a  notice  showing  a  statement  of  the  death, 
•etc.  The  policy  lapsed  by  reason  of  non-pay- 
ment of  an  assessment,  and  the  insured  ceased 
to  be  a  member.  The  defendant  was  held 
liable  for  assessments  levied  to  pay  death 
losses  which  accrued  while  he  was  a  member, 
and  he  was  held  liable  for  the  reason  that 
such  were  the  plain  terms  of  his  express  agree- 
ment. As  to  the  case  of  McDonald  v.  JioM- 
f^icin,  29  Hun,  88,  it  is  sufficient  to  state 
that  the  defendant  there  also  signed  an  ap- 
plication for  membership,  in  which  he,  in 
terms,  promised  and  agreed  to  accept  the 
certificate,  and  pay  therefor  as  provided  by 
the  by-laws  and  regulations  of  society.  The 
two  cases  last  cited  are  much  relied  upon  by 
-the  plaintiH,  but  they  are  unlike  this  one; 
for,  while  cbe  certificates  issued  to  this  de- 
fendant recite  the  fact  that  he  made  repre- 
sentations in  an  application  for  membership, 
still  the  applications  are  not  in  evidence, 
and  there  is  nothing  in  the  recitals  from 
which  it  can  be  inferred  that  he  agreed  to  be 
personally  liable  for  any  assessment.    The 


certificates  issued  to  the  defendant,  and  the 
by-laws,  taken  together,  show — ^and  they  only 
show — that  the  company  agreed,  in  each  case, 
to  pay  the  children  of  the  defendant,  at  his 
death,  the  sum  of  $2,000,  provided  he  made 
payment  for  each  assessment  within  the 
designated  time  after  notice ;  and  a  failure 
to  pay  any  assessment  Is,  by  the  terms  of  tiie 
contract,  made  to  operate  as  a  forfeiture  of 
all  that  has  been  paid.  The  contracts  are 
unilateral,  and  in  respect  of  the  liability  of 
the  insured  to  pay,  and  thereby  keep  them  in 
force  and  effect,  do  not  differ  from  an  or- 
dinary life  policy  requiring  the  payment  of 
premiums  at  stated  times.  The  payment  of 
all  assessments  up  to  a  given  date  continued 
the  insurance  until  the  expiration  of  twenty 
days  after  date  of  notice  of  another  assess- 
ment, and  it  was  entirely  optional  with  the 
defendant  whether  he  would  pay  the  further 
assessment,  or  suffer  a  forfeiture.  It  follows 
that  the  defendant  was  not  liable  to  the  com* 
pany  in  a  suit  bv  it  to  recover  the  asseai- 
ments,  nor  is  he  liable  to  the  plaintiff. 

Braee  and  Bnr^eaBt  JJ^,  concur. 
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Sarah  Jane  GALLOWAY,  Respi.^ 

V. 

<JHICAGO,  MILWAUKJSE  &  ST.  PAUL 

K  CO.,  Appt. 

i Minn. ) 

-*!•  While  m  railway  compaAy  has  no 
ri^ht  to  interfere  with  a  United  States 
mail  assent  io  the  disobarge  of  his  ofBolal  du- 
ties, yet  it  has  the  right,  and  it  tslts  duty,  to  pre- 
vent him,  while  on  its  trains,  from  continuiDg 
any  dangerous  praotloe,  of  which  it  has  notioe, 
which  is  liable  to  cause  Injury  to  pasaengerB  and 
others  lawfully  on  its  premises;  and,  if  the  prac- 
tice is  one  from  which  such  injury  might  be  rea- 
sonably anticipated,  it  Is  not  necessary,  in  order 
to  charge  the  company  with  this  duty,  that  on 
some  former  occasion  a  like  Injury  had  occurred. 

dB«  Evidence  considered^  and  htid  sufficient 
to  Justify  the  Jury  in  finding  that  the  mall  agents 
on  defendant*s  trains  had  been  so  long  and  so 
frequently  in  the  habit  of  throwing  mall  sacks 
from  moving  trains  upon  the  station  platform, 
used  and  occupied  by  passengers  and  others  law- 
fully there,  as  to  charge  the  defendant  with  no- 
tice of  the  fact;  also,  in  finding  that  this  practice 
was  one  from  which  such  Injuries  as  those  sus- 
tained by  plaintiff  by  being  struck  by  a  mall  sack 
might  have  been  reasonably  anticipated;  also,  in 
finding  that  the  part  of  the  platform  where  the 
injury  was  sustained  was  one  which  was  in  the 
habit  of  being  used  by  p^^ssengers  and  others  by 
the  license  or  implied  invitation  of  the  company. 

^«  Held,  also*  that  the  damagfes  awards 
ed  are  not  so  lar^e  as  to  warrant  this  court 
in  setting  aside  the  verdict  as  excessive. 

^Headnotes  by  Mitohbi«l,  J, 
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APPEAL  by  defendant  from  an  order  of  the 
District  Court  for  Ramsay  County  over- 
ruling a  motion  for  a  new  trial  after  verdict  in 
favor  of  plaintiff  in  an  action  brought  to  rs- 
cover  damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
AJlrmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  F.  W.  Roott  with  Menr;  W.  H» 
Norrls  and  FlandraUf  Squires  6  Cutch- 
eon«  for  appellant: 

The  grossest  negh'genoe  of  the  mail  ageot  on 
this  occasion  only  will  not  charge  the  railway 
company.  Ko  one  is  bound  to  anticipate,  or 
can  be  held  responsible  for  not  anticipating, 
what  has  never  yet  happened. 

Schuliz  V.  Chicago  Jb  N.  W.  B,  Ch,  fH  Wia 
616,  58  Am.  Rep.  881. 

Distinguishing  between  domestic  animate 
and  animals /sTd  natura  as  to  the  impossibility 
of  the  owner,  a  distinguished  judge  held  that 
every  dog  is  entitled  to  one  bite,  because  it 
takes  something  like  this  to  give  his  owner 
notice  that  he  is  a  biting  dog. 

Lawson,  Leading  Cases  Simplified,  318. 

This  was  not  an  accident  likelv  to  happen, 
and  there  is  no  negligence  in  failing  to  guard 
against  an  unlikely  possibility. 

ScJiulte  V.  Ohicago  <ft  N,  W,  R.  Ch.  svpra; 
LoftuB  V.  Union  Ferry  (Jo,  84  N.  Y.  455.  88 
Am.  Dec.  583. 

The  exoneration  of  the  appellant  In  this  esse 
rests  upon  the  fact  that  it  never  had  reason  to 
apprehend  an  accident  like  this;  that  its  ar- 
rangements were  such  as  all  experience  had. 


Note. —The  liability  of  a  railroad  oompanj  for 
(neRrllsrence  of  mail  clerks  in  the  employ  of  the 
United  States  is  we  believe  a  novel  question  witb- 
•out  preoedeutfl. 

58  L.  R.  A. 


For  liability  of  carrier  to  such  agents,  see  fiofs  to 
Cleveland.  C.  a  ft  St.  K  ft.  Oo.  v.  Ketobam  (Jndi 
19L.B.A.88a. 


See  also  24  L.  R.  A.  215;  26  L.  R.  A.  283. 
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Jiip  to  this  time,  shown  to  be  safe,  suitable,  and 
4uiijp1e  to  meet  all  requirements  of  its  duty. 

Ihvgan  v.  Champlain  Transp,  Co.  66  N.  Y. 
1;  iMJUn  V.  Buffalo  &  8,  W.  B.  Co.  106  N.  Y. 
136,  60  Am.  Kep.  488;  Cleveland  t.  Nero  Jersey 
S,  B.  Co.  68  N.  Y.  306;  HnbbeU^.  Tonkera,  101 
2^.  Y.  434.  68  Am.  Rep.  622;  Blaekman  y. 
London,  B.  dbS.  C,  R.  Co,  17  Week.  Fep.  769; 
MtL»terY,vhicago,  M.  dt  St.  RR.Co.^l  Wis. 325, 
^  Am.  Rep.  141 ;  Nitro- Glycerine  Caee,  83 
U.  8.  15  Wall.  534,  637-539,  21  L.  ed.  210- 
:213. 

If  the  appellant  is  responsible  for  this  acci- 
dent, any  damages  beyond  a  merely  nominal 
sum  are  excessive,  and  the  manifest  result  of 
the  proclivity  of  the  Jury  against  a  railroad 
company  and  of  sympathy,  without  expense 
to  themselves,  provoked  and  kept  in  tension 
by  the  dramatic  display  of  the  respondent's  in- 
valided condition. 

For  breach  of  duty,  a  negligent  wrongdoer, 
4is  distinguished  from  a  willful  wrongdoer,  is 
not  liable  for  all  remotest  consequences,  how- 
•«ver  distinctly  traceable  to  his  wrong. 

Milwatifcee  dh  8t.  P.  R.  Co.  v.  Kellogg,  94  U. 

*.  469,  24  L.  ed.  256;  Seheffer  v.  Washington 

City,  V.  M.  d  O.  S.  R.  Co.  105  U.  S.  252,  26 

X.  ed.  1071;  JVeleon  v.  Chicago,  M.  d  8i.  P.  R 

Co.  30  Minn.  76. 

Messrs.  Davis,  Kellog^c^  A  Severance* 
for  respondent: 

The  plaintiff  is,  as  a  matter  [of  law,  entitled 
to  recover  if  she  establishes:  First,  the  dan- 
^rous  practice;  second,  the  injury  by  reason 
thereof;  and  third,  that  she  is  suffering  as  a 
Tesult  of  said  accident. 

See  CarpenUr  v.  Boston  dbA.  R,  Co.  97  N.  Y. 
-494,  49  Am.  Rep.  640;  Snowy.  Fitchburg R.Co. 
186  Mass.  552,  49  Am.  Rep.  40;  Dean  v.  St. 
Paul  Union  Depot  Co.  5  L.  R.  A.  442. 41  Minn. 
«60;  Chicago  cfc  A.  R.  Co,  v.  PilUbury,  123  111. 
1>;  Stetoart  v.  Brooklyn  d  C.  R.  Co.  90  N.  Y. 
4B8,  43  Am.  Rep.  185;  Flint  v.  Normdi  d  JT. 
r.  Transp.  Co.  84  Conn.  564. 

This  testimony  abundantly  justifies  the  find- 
ing of  the  jury  with  reference  to  the  injuries 
<A  the  plaintiff,  and  is  of  such  a  character  that 
-a  verdict  for  a  much  larger  amount  could  not 
be  deemed  excessive. 

Tiemey  v.  Minneapolis  d  St.  L.  R.  Co.  83 
Minn.  811,  53  Am.  Rep.  35;  SohUf^H  v.  St. 
Paul  d  D.  R.  Co.  41  Minn.  169:  HaU  v.  Chi- 
cago, B.  d  N.  R.  Co.  46  Minn.  489;  Bishop  v. 
St.  Paul  City  R.  Co.  48  Minn.  26;  1  Sutherland, 
Damages,  2d  ed.  p.  947. 

Hitchellt  </.,  delivered  the  opinion  of  the 
-court : 

This  was  an  action  for  personal  injuries 
-occasioned  to  the  plaintiff  by  beinff  struck 
by  a  mail  bag  thrown  by  a  Unitea  States 
mail  agent  from  a  mail  car  belonging  to  the 
defendant  on  one  of  its  passenger  trains  at 
the  station  on  its  road  at'Durand,  Wis.  At 
"this  station  the  railway  track  runs  north  and 
«outh,  and  the  depot  and  platform  adjoin  it 
on  the  west.  The  platform  is  of  the  width 
-of  12  feet  on  all  sides  of  the  depot,  and,  of 
the  width  of  8  feet,  extends  along  the  track 
in  two  wings,— one  to  the  south  about  75 
feec,  and  one  to  the  north  about  100  feet,  to 
the  south  line  of  a  street  which  crosses  the 
railway  at  right  angles.  The  principal  part 
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of  the  village  lies  north  and  west  of  the  sta- 
tion.    The  passenger  train  run  on  this  road 
consisted  of  an  engine  and  tender,  mail  and 
express  car,  baggaee  car,  and  two  passenger 
coaches,  in  the  order  named;  the  mail  end 
of  the  combination  car  being  next  the  tender, 
the  entire    length  of  the  train  being  about 
equal  to  the  entire  length  of  the  platform. 
Trains  from  the  south  usuallv  stopped  so  that 
the  nose  of  the  engine  would  be  10  or  15  feet 
beyond  the  north  end  of  the  platform,  out  on 
the  street  crossing.     On  the  day  in  question 
the  plaintiff  came  from  the  village  to  the 
station,  accompanying  a  young  girl,  for  the 
purpose  of  seeing  her  safely  upon  the  north- 
bound passenger  train.      Approaching   the 
station  from  the  north,  she  stepped  up  on  the 
north  end  of  the  platform  just  as  the  train 
was  pulling  in  from  the  south,  and  walked 
hurriedly  along  towards  the  south  end  of  the 
platform,  where  the  passenger  coaches  would 
be   when  the   train   stopped ;    and,    as  she 
claims,  when  she  had  reached  a  point  on  the 
platform  some  20  or  25  feet  from  the  depot, 
she  was  struck  by  a  mail  sack  thrown  from 
the  mail  cnr  while  the  train  was  still  in  mo- 
tion.    Inasmuch  as  the  mail  agent  was  not 
the  servant  of  the  defendant,  it  is  not  claimed 
that  the  railway  company  would  be  liable 
for  his  negligence,    however  ^ross,  on  this 
occasion  only.     To  render  it  liable,  as  neg- 
ligent, for  the  negligence  of  the  mail  agent, 
this  government  employe  must  have  practiced 
a  dangerous  method  of  discharging  mail  sacks 
on  the  platform  at  this  station  so  habitually, 
or  so  frequently,  as  to  charge  the  company, 
as  part  of  its  duty  to  its  passengers  and  others 
occupying  its  depot  platform  by  its  invita- 
tion or  license,  with  notice,  actual  or  im- 
plied,   of   his   negligence   or    recklessness. 
While  the  railway  company  had  no  power  to 
interfere  with  the  mail  agent  in  the  discharge 
of  his  official  duties,  yet  it  was  its  right,  as 
well  as  duty,  to  prevent  him,  while  on  its 
cars  and  on  its  premises,   from  continuing 
any  negligent  practice,  of  which  it  had  no- 
tice, which  was  liable  to  cause  injury  to 
passengers  and  others  lawfully  there.     The 
case  comes  fully  within  the  rule  which  en- 
joins care,  not  only  on  the  part  of  the  com- 
pany's servant,  but  also  lil^e  care  in  prevent- 
inar  injury  from  the  wrongful  act  of  others 
whom  it  permits  to  come  upon  its  premises. 
The  negligence  charged  against  the  defend- 
ant is  that  it  had  notice  of  a  long-continued 
custom  of  the  mall  agents  of  throwing  heavy 
mail  bags  from  the  cais,  while  still  moving 
at  a  high  rate  of  speed,  onto  the  platform 
occupied  by  persons  lawfully  there,  in  such 
a  reckless  and  negligent  manner  as  to  en- 
danger their  safety,  and  that,  nowithstand- 
in^  such  notice,  it  took  no  steps  to  prevent 
this  negligent  practice,  or  to  warn  people  of 
the  danger.     The  answer  admitted  that  the 
platform  is  a  public  place  for  the  purposes 
of  railway  travel  to  and  from  the  station, 
and  for  the  transaction  of  railway  business 
with  the  defendant,  but  denied  all  the  allega- 
tions of  negligence  in  the  complaint.     On 
the  trial  the  defense  was  that  mail  bags  were 
never  thrown  from  the  car  upon  the  platform 
while  the  train  was  in  motion  and  the  plain- 
tiff, instead  of  being  struck  by  the  mail  bag. 
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walked  a^^alnst  it,  and  stumbled  over  it, 
while  lying  on  the  platform;  and,  so  far  as 
plaintiu's  right  to  recover  was  concerned, 
the  case  was  tried  squarely  and  exclusiyely 
upon  this  issue. 

We  are  satisfied  that  the  evidence  justified 
the  jury  in  finding  that  plaintiff  was  struck 
by  a  mail  bag  thrown  from  the  cars  while 
still  in  motion,  and  that  the  practice  of 
throwing  mail  bags  upon  the  platform  before 
the  train  had  come  to  a  stop  had  been  so  fre- 
quent and  long  continued  as  to  charge  the 
defendant  with  notice  of  it.  It  is  not  claimed 
that  the  company  had  ever  made  any  attempt 
to  stop  this  practice,  and  it  is  expressly  ad- 
mitted that  no  notice  or  warning  had  been 
given,  either  to  the  plaintiff  or  the  public, 
Uiat  it  was  the  habit  of  mail  clerks  to  throw 
out  the  mail  bags  while  the  train  was  in  mo- 
tion. Leaving  out  of  acxx)unt  extreme  in- 
stances testified  to,  the  fair  import  of  the 
evidence  produced  in  behalf  of  the  plaintiff 
is  that  it  had  for  a  long  time  been  the  prac- 
tice of  the  mail  clerks  to  throw  out  the  mail 
sacks  while  the  train  had  still  sufficient  speed 
to  run  from  10  to  80  feet  after  they  had  thrown 
the  sacks.  Hence,  in  view  of  the  evidence 
as  to  where  the  head  of  the  engine  usually 
stood  when  brought  to  a  full  stop,  and  as  to 
the  length  of  the  engine  and  tender,  the  jury 
was  warranted  in  concluding  that  the  act  of 
the  mail  clerk  on  this  particular  occasion 
was  not  an  exceptional  one,  but  that  the  sack 
or  bag  was  thrown  out  upon  a  part  of  the 
platform  where  he  had  been  in  the  habit  of 
throwing  it.  It  follows  that  if  this  plat- 
form was  used  by  passengers  and  others 
rightfully  there  by  defendant's  invitation  or 
license,  and  that  this  practice  of  throwing 
out  mail  sacks  from  a  moving  train  might 
reasonably  be  apprehended  to  result  in  in- 
jury to  such  persons,  then  the  defendant  was 
guilty  of  negligence  which  was  the  proxi- 
mate cause  of  plaintiff's  injuries.  It  was 
not  necessary  to  charge  defendant  with  neg- 
ligence to  show  that  on  some  former  occasion 
a  like  injury  had  happened.  The  practice 
of  throwing  loaded  mail  bags  out  of  a  mov- 
ing train  upon  a  platform  occupied  by  the 
public  is  itself  a  dangerous  act,  and  the  ac- 
cident which  did  happen  on  this  occasion 
was  just  such  a  one  as  might  be  reasonably 
anticipated ;  at  least,  the  jury  had  a  right  to 
80  find.  Carpenter  v.  Boston  <fe  A.  R.  Uo,  97 
N.  Y.  494,  49  Am.  Rep.  540 ;  Snow  v.  Fiteh- 
burg  R,  Co.  186  Mass.  552,  49  Am.  Rep.  40. 

Defendant's  main  contention,  however,  is 
that,  upon  the  arrival  of  a  train  from  the 
south,  this  north  end  of  the  platform  was  not 
used  hy  passengers,  and  that  it  had  no  reason 
to  anticipate  that  it  would  be  so  used.  Of 
course,  it  stands  to  reason  that  on  such  oc- 
casions that  part  of  the  platform  would  be 
used  in  part  for  the  purposes  of  receiving  and 
delivering  mail,  bagGrage,  and  express  mat- 
ter ;  but  it  was  nowhere  sii^^ested,  either  in 
the  pleadings,  or  on  the  trial,  or  in  the  re- 
quests to  charge,  that  the  plaintiff  was  not 
rightfully  on  this  part  of  the  platform,  or 
that  it  was  not  rightfully  used  by  the  pub- 
lic, or  that  there  was  any  distinction,  in  that 
respect,  between  this  and  any  other  part  of 
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the  platform.  Qn  the  contrary,  ft  seems  to 
have  been  assumed  and  conceded  throughout 
the  trial  that  this  part  of  the  platform  was 
rightfully  used  by  passengers  and  the  public 
generally,  precisely  the  same  as  an^  other 
part  of  it.  Moreover,  while  there  is  verj 
little  direct  evidence  as  to  the  use  of  thi» 
part  of  the  platform  by  passengers  on  the  ar- 
rival of  trains  from  the  south,  yet  it  appears 
all  through  the  testimony  that  it  was  used 
by  bystanders  by  the  license  of  the  defend- 
ant, and  by  customers  by  its  implied  invita- 
tion, and  it  is  conceded  that  plaintiff  wa» 
lawfully  there  on  this  occasion.  All  persons 
having  duties  to  perform  incidental  to  the 
departure  and  arrival  of  passengers,  and  all 
persons  having  business  with  the  company 
on  its  premises  at  a  station,  arc  entitled  to 
the  same  protection  as  passengers,  or  intended 
passengers,  while  there.  The  plaintiff  was- 
a  customer  of  the  defendant,  within  the  es- 
sence and  spirit  of  the  rule,  and  was  entitled 
to  protection  as  such. 

It  is  claimed  that  the  damages  ($10,000) 
are  excessive.  The  verdict  is  certainly  a 
large  one.  The  immediate  injury — ^a  wound 
on  the  knee — seems,  in  and  of  itself,  a  com- 
paratively small  one.  But  it  is  claimed,  and 
the  evidence  tended  to  prove,  that  this  caused 
a  nervous  shock,  which  resulted  in  the 
development  of  heart  disease,  and  in  what 
the  physicians  called  "traumatic  neurosis." 
which,  being  translated  from  Greek  into  Eng- 
lish, simply  means  a  disease  of  the  nerves 
caused  by  a  wound ;  that  these  injuries  are 
permanent,  and  have  rendered  the  plaintiff 
a  helpless  invalid.  The  cause  might  secn^ 
inadequate  to  produce  such  serious  conse- 
quences. It  is  one  of  the  class  of  cases  where 
there  is  a  chance  for  "malingering,"  and 
where  about  the  only  available  evidence  tend- 
ing to  prove  the  connection  of  cause  and  ef- 
fect, aside  from  chronological  coincidence, 
is  that  of  medical  experts,  which,  it  must 
be  admitted,  is  often  subject  to  the  suspicion 
of  dealing  largely  in  doubtful  speculation 
and  surmise.  But  it  is  well  known  that  there 
are  many  genuine  cases  of  serious  and  per- 
manent injuries  resulting  from  what  at  first 
seem  very  trivial  causes.  In  this  case  the 
evidence  tended  to  show  that  the  plaintiff 
was,  prior  to  this  accident,  a  healthy,  active 
woman ;  that  immediately  after  the  accident 
she  was  compelled  to  take  to  her  bed.  and 
has  ever  since  been  almost  helpless,  and  ha» 
grown  worse,  rather  than  better;  and,  while 
suggestions  were  made  that  she  was  sham- 
ming, no  substantial  evidence  was  produced 
to  support  these  assertions.  The  expert  evi- 
dence on  behalf  of  the  plaintiff  was  to  the 
effect  that  Uiese  ailments  were  real,  that  they 
were  the  result  of  the  injury  complained  of, 
and  that  they  were  permanent ;  and  the  de- 
fendant produced  practically  no  evidence  Uk 
rebut  this.  If  the  plaintiff's  alleged  present 
diseases  are  real,  and  are  the  proximate  re- 
sult of  the  injury  (and  under  the  evidence 
we  cannot  say  toBt  such  are  not  the  factA) . 
the  damages  awarded  are  not  so  large  as  to 
warrant  this  court  in  saying  that  they  are 
excessive. 

A  new  trial  wu  also  uked  on  the  ground 
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of  newly  discovered  evidence,  but,  as  this 

Soint  is  not  argued,  it  must  be  deemed  nban- 
oned.     We  may  say,  however,  that  we  have 
^examined  tiie  affidavits  on  the  subject,  and 


are  clearly  of  opinion  that  there  was  no  error 
in  refusing  a  new  trial  on  that  ground. 
Order  afflnfied. 
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BOOT  A;  McBRIDE  BROS.,  Plffs.  in  Err., 

V. 

Owen  T.  DAVIS  et  al. 

(61  Ohio  St.— ) 

^1«  A  Bunrtsragee  nf  peraonal  property-f 
in  po— oiiaton  after  condltian  broken, 
is  the  legal  owner*  entitled  to  retain  the 
poeaesBion,  subject  to  a  liabilitj  to  aooount  for 
the  surplus  of  its  value  after  the  satisfaction  of 
his  own  claim. 
M*  The  liability  of  the  mort^ageet  m 
possession  after  condition  broken,  to  account  for 
the  surplus,  is  a  credit  of  the  mortgagor,  and 
may  be  attached,  as  such,  by  the  process  of  gar- 
nishment. 
3*  Inaproceedinf^in  attachment  com- 
i  menced  by  a  plaintiff  residing  in  one 
'i  county  ae^ainat  a  defendant  residinnf 
in  another  county  of  this  state,  a  debtor  of 
the  defendant,  residing  in  the  county  where  the 
suit  is  commenced,  may  be  garnished  on  the 
ground  of  the  nonresidence  of  the  defendant,  and 
required  to  pay  the  money  owing  by  him  to  the 
•defendant  into  court,  although  service  by  pab- 
lioation,  only,  has  been  made  on  the  defendant. 

4«  The  proceedlnips  of  a  Jostice  of  the 
peace  alter  Jnriadietion  of  the  gnbjeet- 
matter  has  attached  are  to  be  liberally  con- 
strued. Therefore,  an  order  made  by  a  justice 
of  the  peace  upon  a  garnishee,  in  a  proceeding  in 
attachment,  after  service  of  notice  upon  film, 
and  the  rendition  of  Judgment  for  the  plaintiff, 
to  pay  the  money  owing  by  him  to  the  defendant 
Into  court,  presupposes  a  finding  that  the  gar- 
nishee Is  so  indebted,  and  cannot  be  collaterally 
4ittacked  on  the  ground  that  the  transcript  fails 
4o  show  that  such  finding  has  been  made. 

iDiekman  and  Spear ^  J  J.,  dteenU 
(January  28, 18(M.) 

ERROR  to  the  Circuit  Court  for  Lucas  Coao- 
ty  to  review  a  judgment  afSrming  a  Judg- 
tnent  of  the  Court  of  Common  Pleas  in  favor 
of  defendants  in  an  action  brought  to  recover 
possession  of  certain  persona)  property  claimed 
by  plaintiffs  under  a  bill  of  sale,  but  which 
defendants  claimed  to  hold  by  reason  of  gar- 
nishment proceedings  instituted  to  secure  a 
-claim  against  the  one  who  executed  the  bill  of 
eale.     Affirmed, 

The  facts  suflSdently  appear  in  the  opinion. 

Meatrt.  Harris  A  Thnrston,  for  plaintiff 
in  error: 

A  Justice  of  the  peace  in  this  state  has  lim- 
ited and  inferior  jurisdiction.  The  proceed- 
ings in  the  cases  before  the  Justioe  were  spe- 
<ial  statutory  proceedings. 

•Headnotes  by  the  Goubt. 


The  necessary  lurisdiciional  facts  do  not  ap- 
pear in  the  records  of  the  justice. 

The  record  alone  must  show  jurisdiction, 
and  cannot  be  aided  by  extrinsic  evidence  of 
any  kind. 

Ohio  d  M.  R  Co.  V.  Shultz,  81  Ind.  160; 
Benn  v.  Borst,  6  Wend.  292;  Little  v.  Cvrris, 
5  Nev.  90;  Ricketton  v.  Richardson,  26  Cal. 
149;  McCleary  v.  McLain,  2  Ohio  St.  868; 
God^red  v.  Qodfred,  80  Ohio  St.  53;  Robl4n$  v. 
Clemmens,  41  Ohio  St.  285;  McCurdy  t. 
Baughman,  48  Ohio  St.  78. 

Proceedings  in  attachment  and  garnishment 
are  special  statutory  proceedings.  In  the  ex- 
ercise of  such  powers  the  record  must  show 
affirmatively  compliance  with  the  ststute,  even 
if  the  court  is  one  of  general  common-law 
lurisdiction.  Otherwise  the  judgments  will 
be  void. 

Freem.  Judgm.  §  128,  and  noies  1, 2\  Waples, 
Attachm.  pp.  829  831,  and  noU  1,  p.  881; 
Thatcher  v.  PoweU,  19  U.  8.  6  Wheat.  119,  5 
L.  ed.  221;  Owen  v.  Jordan,  27  Ala.  608; 
Qunn  V.  Howell,  27  Ala.  668,  62  Am.  Dec. 
785;  Denning  v.  Corwin,  11  Wend.  647; 
Adams  v.  Juries,  12  Ohio,  258,  40  Am.  Dec. 
477;  Oriete  v.  Freytag,  81  Ohio  St.  147;  Roth 
bine  V.  Clemmens,  and  McOurdy  v.  Baughtnan, 
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itals  on  the  docket,  such'  as  **  summons 
duly  served,"  *'proof  of  publication  duly 
made,"  etc.,  are  not  sufficient.  They  are  not 
the  facts  that  are  necessary  to  show  jurisdic- 
tion. They  are  merely  the  conclusions  or  find- 
ings of  the  justice  of  the  peace,  which  he  has 
no  authority  to  make.  The  facts  must  appear 
upon  the  record,  and  not  conclusions. 

Freem.  Judgm.  gg  517,  519,  527,  also  cases 
before  cited. 

It  is  necessary  that  summons  issue  for  the 
defendant  and  be  returned  not  served,  etc., 
before  any  steps  can  be  taken  to  acquire  or 
make  constructive  service,*  even  If  property  is 
attached. 

Rev.  Stat.  6496;  Swan's  Treatise,  Idth  ed. 
pp.  49,  60. 

The  justice  has  power— jurisdiction— to  con- 
tinue the  cause  for  publication,  and  further 
proceed  in  the  case,  only  on  the  concurrence  of 
two  conditions:  (1)  That  the  summons  has 
not  been  and  cannot  be  served  on  the  defend- 
snt  in  the  county;  and  (2)  when  property  of 
the  defendant  has  been  taken  under  the  order 
of  attachment  and  these  jurisdictional  facts 
must  appear  of  record. 

Without  the  concurrence  of  both  of  such 
conditions  a  oontinusnce  of  the  cause  by  th« 
justice  is  unauthorized — a  nullity. 

Mu&r$  y.  Smith,  29  Ohio  St  120. 


Kora.— The  nonresidence  of  a  creditor  as  affeot- 
■Imr  the  power  of  the  courts  to  subject  his  demand 
-to  clafms  agaiuat  htm  has  been  recently  preteoted 
In  a  miU  to  Illinois  Oent  R.  Co.  v.  Smith  (Mtas.)  19 
Lb  B.  A  577;  also  In  the  morereoent  oases  of  Doug- 
laas  V.  Pheoix  Ins.  Go.  (N.  Y.)20L.  S.  A 118;  Bragg 
-SSURA. 


V.  Gaynor  (Wis.)  81  Lb  R.  A.  161;  and  Neufelder  v, 
Germaa  Am.  Ins.  Co.  (Wash.)  2S  L.  R.  A.  SW. 

The  question  in  the  present  case  respecting  a 
nonresident  of  the  county  in  which  suit  is  brought 
Is  somewhat  novel 


44A 


Ohio  Sufrbme  Court. 


Jak.;^ 


If  property  or  money  in  the  bands  of  the 
garnishee  is  relied  upon  as  a  ground  of  juris- 
diction, that  fact  must  appear  of  record,  and 
there  must  be  a  finding  of  the  justice  that  the 
garni»bee  had  properly  of  the  defendants  in 
their  possession,  etc. 

Without  such  finding  no  order  can  be  made 
on  garuishecs.and  no  judgment  can  be  rendered 
against  defendants  served  only  by  publication, 
if  the  publication  ^ere  sufficiently  shown. 

Drake,  Attachm.  §449,  and  notes  3,  6,  g  461; 
CnrUton  v.  Washinvion  Ins.  Co.  85  N.  H.  162; 
Abbott  V.  Sheppard,  44  Mo.  273;  liepine  v. 
McPherson,  2  Kan.  840;  Farwellv.  Howard,  26 
Iowa,  881;  A'at,  Bank  of  New  London^,  Lake 
SJiore  d  M.  S.  R.  Oo,  21  Ohio  St.  221;  Myers  v. 
Smith,  supra. 

Liberality  of  construction  and  consideration 
does  not  apply  to  jurisdictional  facts  and  mat- 
ters. 

Robbins  v.  ClemmenSy  svpra. 

Property  not  within  the  jurisdiction  of  the 
court,  nor  within  reach  of  its  process,  cannot 
be  bound  by  notice  of  garnishment  any  more 
than  it  can  be  taken  by  manual  attachment. 

If  the  property  is  not  held  by  the  garnishee 
within  a  jurisdiction  where  the  process  of  the 
court  may  run,  so  that  he  may  turn  it  out,  if 
he  shall  so  desire,  to  the  officer  holding  the 
process,  it  is  not  bound,  nor  is  the  garnishee 
answerable  for  it,  unless  possibly  by  bis  own 
necrligence  or  wrongful  act. 

Knceland,  Attachm.  pp.  885,886,  §  407; 
Drake,  Attachm.  §  474,  and  note  3,  p.  862, 
?§  475,  477, 480-484;  2  Wade,  Attachm.  §  844; 
Waples.Attachm.  pp.  194,  226-228;  Sawper  v. 
Thompson,  24  N.  Et.  510;  JToungv.  Ross,  81  N, 
H.  201;  Jones  "7.  Comings,  6N.  H.  497;  Carle- 
ton  V.  Washington  Ins.  Co,  supra;  Taft  v.  Hiiils, 
6  R.  I.  893;  Oronin  v.  Foster,  18  R.  I.  196; 
Pennsylcania  R.  Co,  v.  Pen  nock,  51  Pa.  244; 
W/u;ai  v.  Piatte  City  d  Ft.  D,  R.  Co.4.  Kan.  870; 
JUinois  Cent.  R,  Co,  v.  Cobb,  48  111.  402;  Plimp- 
ton V.  Higelow,  93  N.  Y.  592;  Straus  v.  Chicago 
Glycerine  Co.  46  Hun,  216;  Keating  v.  Ameri- 
can Refrigerator  Co.  32  Mo.  A  pp.  293;  Law- 
rence y.  Smith,  45  N.  H.  533,  86  Am.  Dec.  183; 
J^ye  V.  Liscombe,  21  Pick.  263;  Bates  y,  Chicago, 
2d.  &  St,  p.  R.  Co,  60  Wis.  296,  60  Am.  Rep. 
869 \  South erla nd  v.  Second  Na t.  Bank  of  Peoria, 
78  Ky.  250;  Bowen  v.  Pope,  125  111.  28;  Ijxti- 
mer  v.  Union  Pac.  R.  48  Mo.  105,  97  Am.  Dec. 
878:  Carr  v.  Leins  Coal  Co.  96  Mo.  149. 

il/r.CIayton  W.  Everettf  for  defendants 
in  error: 

The  justice  could  not  have  made  such  an  or- 
der as  he  made  without  finding  there  was 
property  in  the  garnishee's  hands.  This  kind 
of  order  is  all  that  was  made,  and  all  that  was 
done  in  the  ease  of — 

National  Bank  of  New  London  y.  Lake  Shore 
A  M.  S,  R.  Co.  21  Ohio  St.  221. 

Acts  done  which  presuppose  the  existence  of 
other  acts  to  make  them  legally  operative  are 
presumptive  proof  of  the  latter. 

Ward  V.  Barrows,  2  Ohio  St.  241. 

Every  reason iible  intendment  should  be  made 
in  favor  of  the  record  of  the  justice  proceeding. 

Austin  V.  Uayden,  6  Ohio.  888. 

The  question  of  jurisdiction  of  the  justice  of 
the  peace  on  the  motion  of  Stewart  &  Co.  was 
determined  and  however  erroneous  cannot  be 
Impeached  collaterally. 
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National  Bank  ofj^ew  London  v.  Lake  Shore- 
d  M.  S.  R,  Co.  supra;  Sheldon  v.  Newton,  30- 
Ohio  8L  494. 

Minshallt  J,,  delivered  the  opinion  of  the 
court: 

The  action  below  was  a  suit  in  replevin^ 
brought  in  the  common  pleas  of  Lucas  county 
by  Root  &  McBride  Bros,  against  Davis  &  Bros. 
for  the  possession  of  certain  specific  personaL 
property,  described  as  twenty -three  cases  of 
merchandise  and  some  other  articles,  recently^ 
owned  by  A.  J.  Stewart  &  Co.,  of  Crawfordv 
county.  It  appears  from  the  answer  and  cross- 
petition  of  the  defendants,  and  the  testimony, 
that  on  August  23,  1888,  Stewart  &  Co.,  being- 
then  the  owners  of  the  property,  and  residing- 
and  doing  business  at  a  town  in  Crawford 
county,  this  state,  were  indebted  to  Davis  & 
Bros,  in  the  sum  of  $195.60,  and,  to  secure  this* 
indebtedness,  executed  a  chattel  mortgage  on 
the  property,  on  which  Davis  &  Co.  made  the- 
proper  affidavit,  and  duly  filed  it  for  record  ii> 
the  proper  office,  and  on  the  same  day,  in  pur- 
suance of  the  provisions  of  the  mortgage,  took, 
possession  of  the  property.  On  August  28, 
Davis  &  Bros,  boxed  up  the  goods,  and  on  the- 
29th  shipped  the  same  to  their  place  of  busi- 
ness, in  Toledo,  Lucas  county.  Previous  to 
this,  on  August  27,  Luce  &  Co.  commenced  ai> 
action  before  a  justice  of  the  peace  of  Lucas 
county,  against  Stewart  &  Co.,  to  recover  a 
claim  of  theirs,  and  caused  an  attachment  to 
issue,  on  the  ground  of  the  nonresidence  of  tbe- 
defendants,  and  caused  notice  of  garnishment 
to  be  served  upon  Davis  &  Bros.,  mortgagees. 
On  August  28,  Shaw  &  Co.  commenced  two- 
similar  actions  against  Stewart  &  Co.,  before 
the  same  justice  of  the  peace,  and  like  proceed- 
ings were  had  as  in  the  case  of  Luce  &  Co.  Oib 
October  11,  1888,  notice  by  publication  having 
been  given  as  required  by  law,  the  justice  ren- 
dered judgments  in  the  several  oases,  and  or- 
dered the  garnishees,  Davis  &  Co.,  lo  deliver 
the  property  of  the  defendants  held  by  then^ 
into  court,  and  also  to  pay  the  money  due  frook 
them  to  the  defendants  into  court.  Before- 
this,  on  August  29th,  after  the  goods  had  been 
delivered  by  Davis  &  Bros,  to  the  railroad  agent 
at  the  depot  in  Crawford  county,  to  be  shipped 
to  Toledo,  but  while  still  at  the  depot,  Stewart 
&  Co.  made  and  delivered  to  Root  &  McBride- 
Bros,  a  bill  of  sale  of  the  property  to  secure  a. 
debt  due  them,  of  some  $S00.  On  the  next 
day  they  notified  Davis  &  Bros,  of  their  biU 
of  sale,  oilered  to  pay  the  amount  .of  their 
claim,  and  demanded  the  property.  This  wa» 
refused  by  Davis  &  Bros,  because  of  the  pro- 
ceedings m  garnishment  against  tbem.  Luce- 
&  Co.  and  Shaw  &  Co.  were  made  defendants, 
and  filed  answers  and  cross  petitions.  The 
court  found  for  the  defendants  upon  the 
pleadings  and  evidence,  and  rendered  judg- 
ment in  their  favor  for  the  value  of  the  prop- 
erty taken  under  the  writ,  and — the  claim  of 
the  defendants,  Davis  &  Bros,  having  been 
paid  by  the  defendants  during  the  pendency  of 
the  actions-ordered  the  amounts  due  Luce  & 
Co.  and  Sbaw  &  Co.  to  be  paid  them  accorc'.- 
ing  to  priority.  The  judgment  was  affirmed  on 
error  by  the  circuit  court. 

The  principal  question  in  the  case  is  whether 
» the  service  of  garnishment  on  Davis  &  Bros. 
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in  Lucas  county  gaye  to  Luce  &  Co.,  as  well 
as  to  Shaw  &  Co. ,  a  lien  upon  the  property 
coYered  by  the  mortgage  to  Davis  &  Bros.,  or 
on  any  indebtedness  of  the  latter  to  the  mort- 
gagors, Stewart  &  Co  .—the  properly  being  at 
the  time  of  the  service  in  Crawford  county, 
the  residence  of  ihe  latter.  We  think  it  did. 
At  the  time  of  the  service  of  process  on  the  gar- 
nishees, they  hnd.  as  mortgagees  talsen  pos- 
session of  the  property  under  tlie  provisions  of 
the  mortgage,  so  that,  irrespective  of  its  pb\8 
ical  location,  they  were  the  owners  of  it,  sub- 
ject only  to  a  liability  to  account  to  the  mort- 
gagor for  the  surplus  of  its  value  after  satisfying 
their  claim.  In  other  words,  their  relation  had 
changed  from  that  of  creditor  to  that  of  debtor 
of  the  mortgagor  for  whatever  this  surplus 
miijht  be.  Rfjbinfon  v.  Fiteh,  26  Ohio  St.  659, 
662;  Cariyy.  FenstemnkerAA.  Ohio  St.  457, 461; 
LiJidemann  v.  j7?5f//<7T7i,86  0hioSt.  1, 9;  Morgan 
V.  Spongier,  20  Ohio  St  38;  KingOmry  v. 
Phelp9,  Wright  (Ohio)  S71;  2  Story.  Eq.  Jur.  § 
1031 .  And  this  credit  of  the  mortgagois  was  lia- 
ble to  be  attached,  and  was  attached  by  the  ser- 
vice of  the  process  of  attach  mem  upon  the  Mebt- 
ors,  Davis  &  Bros.,  and  made  them  liable  to  the 
attaching  creditors  for  whatever  might  be  found 
due  from  them  on  the  value  of  the  property  af- 
ter satisfying  the  amount  of  their  own  claim. 

It  is  claimed,  however,  that,  without  a  phys- 
ical seizure  of  the  property  in  Lucas  county, 
the  magistrate  had  no  jurisdiction  to  order  the 
payment  of  the  amount  due  from  the  gar- 
nishees into  court,  as  no  personal  service  was 
obtained  npon  the  defendants  in  the  action. 
A  number  of  cases  are  cited  in  support  of  this 
proposition.  But  they  are  all  cases  where  the 
defendant  was  a  nonresident  of  the  state  in 
which  the  action  was  commenced.  It  mny  t)e 
conceded  that  the  credits  of  a  nonresident 
debtor, without  personal  service  upon  him,  can- 
not be  attached,  in  this  state,  by  simply  serving 
the  process  of  garnishment  upon  his  debtor 
residing  within  the  jurisdiction  of  the  court  is- 
suing the  process.  That  would  be  to  give  to 
the  Taws  an  extraterritorial  effect.  In  Balti- 
more dkO.  R  Co,  V.  May,  25  Ohio  St.  347,  it 
was  held  that  the  indebtedness  of  the  company 
to  a  person  residing  in  this  state  could  be  at- 
tached in  the  courts  of  a  sister  state  without 
personal  service,  but  this  seems  opposed  to  the 
recent  decision  of  the  Supreme  Court  of  the 
United  States  in  Cole  v.  Cv,nn%ngham,  133  U. 
8.  107,  83  L.  ed.  538;  Reno.  Nonresidents, 
§  140.  A  number  of  the  state  courts  take  the 
same  view.    Id.  §216. 

But  as  between  citizens  of  the  state,  snblect 
to  its  laws,  the  case  is  wholly  different.  While 
the  ntns  of  a  credit  is  generally  regarded  as 
that  of  the  creditor,  it  would  be  quite  as  rea- 
sonable to  treat  it  as  that  of  the  debtor,  for  the 
debtor  is  the  person  from  whom  the  money  is 
derived  that  makes  the  credit  available  as  a 
thing  of  value;  so  that  there  is  nothing  in  the 
nature  of  things  forbidding  the  place  of  the 
debtor  being  regarded  as  the  situs  of  a  credit. 
And  hence  it  is  competent  for  the  legislature 
to  enact,  as  has  been  done  in  this  stale,  that 
the  property  and  effects,  of  every  kind,  of  a 
reaident  of  one  county,  may  be  attached  by  his 
creditor  in  another,  on  the  ground  of  his  non- 
leddence  therein,  by  serving  the  process  of 
garnishment  upon  a  person  having  possession 
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of  his  property,  or  being  indebted  to  him,  in 
the  county,  and  giving  notice  by  publication  of 
the  proceeding;  and  such  was  the  prc-ceeding 
in  this  case.  Conceding,  then,  that  the  trans- 
fer of  the  mortgagor's  interest  in  the  goods  by 
bill  of  sale  to  Root  &  McBride  to  secure  a  debt 
due  to  them  was  good  as  against  creditors, 
which  may  be  doubtful  under  section  4151» 
Rev.  Stat. ,  as  it  was  not  recorded  as  therein  re- 
quired, still,  it  was  subsequent  in  time  to  the^ 
liens  created  by  the  proceedings  in  attachment, 
and  hence  did  not  entitle  them  to  recover  the 
property  in  replevin  against  Davis  &  Bros., 
who  were  bound  by  those  proceedincs  to  ac- 
count to  Luce  &  Co.  and  Shaw  &  Co.  for  its- 
value  over  and  above  their  own  claim,  the 
claim  of  the  plaintiff  being  postponed  to  what 
might  remain  after  payment  of  these  claims 
and  that  of  the  defendant. 

But  it  is  further  claimed  that  the  attachment* 
were  void  on  the  ground  of  irregularities  in 
the  proceedings  had  before  the  justice.  In  so 
far  as  this  claim  is  based  on  the  ground  that 
there  was  no  phyj»ical  seizure  of  the  property 
by  the  constable,  it  has  been  answered  by  what 
has  been  already  said.  The  thing  attached  in 
this  case  was  not  tangible,  but  intangible, 
property,— a  chose  in  action, — which,  under 
our  law,  may  be  attached  by  process  of  gar- 
nishment served  on  the  debtor,  where  the  de- 
fendant is  a  nonresident  of  the  county  in  whicb 
the  suit  if.  commenced,  service  being  made  on 
him  by  publication. 

The  other  olijf'Ctions  are,  at  moat,  based  upon 
such  irregularities  as  can  only  l)e  taken  advan- 
tage of  by  a  proceeding  in  error,  and  are  not 
available  in  a  collateral  proceeding,  as  the  jus- 
tice had  jurisdiction  of  the  subject  of  the  ac- 
tion, and  power  to  issue  a  writ  of  attachment 
upon  the  affidavit  that  was  filed  therefor. 
**The  rules,"  says  Longworth, ./.,  in  Scioto  Vol' 
Uy  R,  Co.  V.  Cronin,  88  Ohio  St.  122,  "which 
govern  pleading  in  courts  of  record  atcommoa 
law,  and  under  the  code  of  civil  prccedure, 
have  never  been  strictly  applied  in  proceedings- 
before  justices  of  thtf  peace.  From  the  earliest 
days,  a  very  liberal  practice  has  obtained,  in 
this  state,  in  reviewing  proceedings  had  before 
tbcFe  officers,  when  the  question  of  their  juris- 
diction is  not  involved."  Among  the  errors 
appearing,  as  claimed,  upon  the  trao.<tcript  of 
the  justice,  offered  in  evidence  of  the  proceed- 
ings had  before  him,  is  its  omission  to  show 
that  he  found,  from  the  answer  of  the  gar- 
nishees, that  they  had  property  in  their  po.«se8- 
sion  belonging  to  the  defendants,  or  that  they^ 
were  indebted  to  them.  The  transcript  does, 
however,  show  that,  on  the  day  fixed  for  it 
hearing,  by  the  pubUcaiion  of  notice,  the  jus- 
tice, after  rendering  judgment  for  the  plain- 
tiffs, made  an  order  on  the  garnishees  "to  de- 
liver .the  property  of  the  defendants  In  their 
possession  to  the  court,  and  to  pay  the  money 
due  from  them  to  the  defendants  inio  court.  * 
This,  we  think,  was  sufficient.  If  a  finding  of 
the  kind  were  necessary,  the  presumption  froa:i 
the  order  is  that  it  was  made,  and  an  omis^^ioo 
to  enter  such  finding  upon  the  docket  cannot 
be  taken  advantage  of  in  a  collateral  proceed- 
ing. The  garnishees  were  served;  and  **the 
order  of  al^tachment  binds  the  property  at- 
tached from  the  time  of  service,  and  the  gar- 
nishee stands  liable  to  the  Dlaintiff  for  all  prop* 
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«rty.  moneys,  and  credits  in  his  hands,  or  due 
from  him  to  the  defendant,  from  the  time  he  is 
«erved  with  the  notice."  White,  J".,  in  Cartp 
y,  Fen8temaker,mipra.  Be^^lm  National  Bank 
of  New  London  v.  Lake  Bhore  d  M,  3,  R.  Oo. 
21  Ohio  St  221,  229. 

Exceplion  was  also  taken  to  the  admission  in 
evidence  of  papers  in  the  case,  not  entered 
upoD  the  transcript  of  the  justice.  These 
«imp]y  showed  that  the  statute  regulating  the 
proceeding  had  been  complied  with.    Their 


entry  upon  the  docket  is  not  required*  nor 
usual.  The  transcript  in  evidence  showed  all 
that  is  material  to  the  validity  of  the  liens  of 
the  attaching  creditors;  and,  while  the  papers 
offered  and  received  might  have  been  dis- 
pensed with,  their  admission  in  evidence  was 
not  prejudicial  to  the  plaintiffs  and  cannot  be 
well  assigned  as  error. 
Judgment  affirmed. 

Dieknutn  and  Spear »  JJ,,  dissent 
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V, 

CARNEGIE  BROS.  &  CO.,  Limited. 
OBd  Pa.  518.) 

The  mle  applicable  to  railrcMMl  oompa- 
niest  requiring  them  to  inspect  cbjps 
of  other  companies  used  for  transportinfir 
freight,  before  permittiugr  tbeir  employ^  to  han- 
dle them,  is  not  applicable  to  companies  or  per- 
sons on  whose  sidings  cars  are  delivered  for  the 
purpose  of  permitting'  them  to  load  or  unload 
freight. 

(November  14^  1800L) 

APPEAL  by  plaintiff  from  a  judprment  of 
the  Court  of  Common  Pleas,  No.  8,  for 
Allegheny  County  in  favor  of  defendant  in 
«n  action  brought  to  recover  damages  for  per- 
sonal injuries  resulting  in  death,  and  alleged 
to  have  been  caused  by  defendant's  negli- 
gence.    Affirmed. 

The  facts  sufficiently  appear  in  the  opinion 
of  McCluno,  J,,  in  the  court  below  in  re- 
fusing to  take  off  the  compulsory  nonsuit 
which  had  been  previously  entered,  as  fol- 
lows : 

"There  is  no  direct  evidence  in  this  case 
of  actual  notice  to  the  defendants  of  the  de- 
fective condition  of  the  brake  staff  which 
probablv  caused  the  death  of  the  plaintiff's 
busband.  Kor  does  it  appear  that  the  car 
was  in  their  possession  for  such  length  of 

NOTB.— The  above  case,  though  decided  without 
•discussion,  seems  worth  reporting  in  this  series  as 
presenting  a  point  which  is  apparentiy  new.    :! 


time  that  a  jurp^  could  be  permitted  to  find 
that,  in  the  ordinary  course  of  affairs,  they 
should  have  noticed  it.  Plaintiff's  case  then 
depends  upon  the  existence  of  a  duty  on  the 
part  of  defendants  to  ascertain  by  inspection 
that  cars  delivered  to  them  by  the  railroad 
company  for  the  purpose  of  being  unloaded 
or  loaded,  or  both,  are  in  good  and  safe  con- 
dition, before  permitting  its  employes  to 
handle  them  for  the  purposes  for  which  they 
are  so  del  i  vered.  The  cars  used  by  a  rail  roeii 
company  for  the  purpose  of  transportintr 
freight  are  appliances,  as  to  the  condition  of 
which  the  company  owes  a  duty  to  its  em- 
ploy^ working  upon  them,  which  cannot 
be  filled  without  proper  inspection.  This, 
doubtless,  applies  as  to  cars  borrowed  or 
hired  by  the  railroad  company  from  another 
company.  It  does  not,  however,  apply  to 
companies  or  persons  on  whose  sidinffs  loaded 
cars  are  delivered  for  the  purpose  of  permit- 
ting the  owner  of  the  siding  to  unload  the 
freight.  It  follows  that  the  nonsuit  in  this 
case  was  properly  granted,  and  the  motion  to 
take  it  oif  must  be  refused." 

Mewre,  John  B.  Chapman  and  H.  A. 
Woodward  for  appellant. 

MesfTB.  O.  D.  Packer,  Edwin  W.  Smith, 
and  Knox  A  Reed  for  appellee. 

Per  Cnriamt 

We  are  satisfied,  from  an  examinatioD  of 
the  testimony  in  this  case,  that  there  was  no 
error  in  refusing  to  take  off  the  ludgment  of 
nonsuit;  and,  for  the  reasons  given  in  the 
opinion  of  the  learned  Judge  of  the  oourt 
below,  the  judgment  ehmid  he  e^ffinmd^ 
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John  W.  DICKEY  et  aL 

V, 

George  WALDO,  Plff,  in  Err. 

(97Mioh.856.) 

1.  A  oontraet  by  the  owner  of  a  home- 
under  whlob  a  third  person  to  to  set  out 


and  oultlTate  peaoh  trees  tn  consideration  of  half 
the  crop  for  any  two  years  during  a  term  of 
ten  years,  the  trees  to  become  the  property  of 
such  owner,  to  not  Invalid  because  not  slfrned  by 
hto  wife  as  a  conveyance  of  any  homestead  right 
or  as  an  interruption  of  the  possession  of  the 
homestead. 

8«   A  eontraet  by  which  one  person  1b  to 


NOTB.— Sdte  QT  mortgage  of  future  erop$m 

I.  HowasstgnaUe. 

a.  Soles. 

b.  Statute  offraiuds. 

c.  Mortgages, 

d.  Upon  eale  of  the  land. 
n.  General  aoetrine, 

HI.  NeeeaHtu  and  effect  of  ratlfieatkjn, 
IV.  iVecsssfti/  and  effect  of  poeaeaeUnu 
V.  Potential  tntereetB. 
VL  Equttdble  doetrind* 
Vn.  DeeeriptUm. 

a.  Otnerai.  mist. 

b.  SufftcienL 
o.  Insuj^lctent. 

▼HL  Parol  evidence  to  identify, 
IX.  Notice. 

a.  CttneroL 

b.  Conf^rmctioe. 

X.  Nece-aitu  and  effect  of  recording. 
XI.  To  what  crop  or  part  of  crop  it  extends. 
XII.  TUle  of  a  mortgagee, 
XUL  BffeU  of. 

a.  As  against  creditors. 

b.  As  against  purchasers. 

e.  Asttetween  huaiband  and  wife, 
d.  Judgment  against. 

XTV.  Severance  of  the  property, 
XV.  Application  of  proceeds. 
XVI.  To  secure  crop  advances. 
XVn.  Crops  ratoed  upon  sTiores. 
XniL  Upon  whom  binding. 
XIX.  Xrfindlord  and  tenant, 
XX.  ConveisUm. 
XXI.  Special  state  doctrines  and  laws, 

L  How  assignable, 
su  Salts. 

In  Goke  upon  Littleton.  4  2>.  it  to  stated  that  If  a 
inan  has  twenty  acres  of  land  and  by  deed  grant  to 
«6other  and  to  hto  belrs  vestura  terrce  and  maketh 
livery  of  seisio  secundum  formam  chartce,  the  land 
-Itself  shall  not  pass  because  he  hath  a  particular 
right  in  the  land  and  thereby  he  shall  not  have  the 
houses,  timber,  trees,  mines  and  other  real  thhigs 
parcel  of  the  inheritance,  but  he  shall  have  the 
vesture  of  the  land,  that  is  the  corn,  errass,  under- 
wood, sweepage  and  the  like,  and  he  shall  have  an 
■action  of  trespass  quare  etatuum  fregtt, 

Thto  legal  writer  also  states:  ^*The  same  time  if  a 
man  grant  herbaglum  terras  he  hath  a  like  particu- 
lar right  in  the  land  and  shall  have  an  action  quare 
elaueum  fregit^  but  by  grant  thereof  and  livery 
made,  the  soil  shall  not  pass  as  aforesaid.  If  a  man 
Jet  to  B.  the  herbage  of  hto  woods,  and  after  grant 
all  hto  lands  in  the  tenure,  possession,  or  oooupa- 
tion  of  B.,  the  woods  shall  pass,  for  B.  hath  a  par- 
ticular possession  and  occupation  whioh  tosulBoient 
in  thto  case.** 

The  law  makes  a  pointed  distinotlon  between 
those  prolits  whleh  are  the  spontaneous  products 
of  Uie  earth  or  Its  permanent  fruits,  and  com  and 
other  growth  of  the  earth  whioh  are  produced  an- 
nually by  labor  and  industry,  and  hence  are  called 
*ruetus  fndiisCrkikf,  the  latter  being  regarded  for 
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most  purposes  as  personal  chattels.  Brlttain  v. 
McKay.  25  N.  C.  365.  85  Am.  Df<:.  738. 

Growing  crops  when /ruetus  indiuttrtales  are  per- 
sonal property.  Edwards  v.  Thompson,  85  Teon. 
720. 

A  sale  of  such  crops  to  good  inter  partes  and  as 
against  third  parties,  even  without  a  change  of 
possession.    Bellows  v.  Wells,  96  Vt.-699. 

Crops  produced  by  annual  cultivation,  growing 
or  standing  fruetus  industrialeSy  ready  for  harvest, 
are  personal  estate,  and  may  be  transferred  as  chat- 
tels. WiUto  V.  Moore,  69  Tez.  628,  16  Am.  Rep.  284; 
Sllberberg  v.  Trilling,  82  Tex.  623;  Oayce  v.  Stovall, 
60  Miss.  806;  Erskine  v.  Plummer,  7  Me.  447,  22  Am. 
Dec.  216. 

They  are  no  part  of  the  realty.  Sllberberg  v. 
Trilling,  supra;  Delaney  v.  Root,  99  Mass.  548,  97 
Am*.  Dec.  53;  Parsons  v.  Smith,  5  Allen,  578;  Giles 
V.  Simonds,  15  Gray,  441,  77  Am.  Dec.  878. 

The  law  to  well  settled  as  to  sales.  Crine  v.  Tifts, 
65Ga.  644. 

Grass  in  a  condition  to  be  cut  was  held  to  be  the 
subject  of  a  parol  sale.    Cutler  v.  Pope,  13  Me.  877. 

And  a  parol  contract  for  the  sale  of  such  a  crop 
passes  a  title  valid  as  against  the  vendor  and  all 
subsequent  claimants.  Westbrook  v.  Eager,  16  N. 
J.  L.  81;  Green  v.  Armstrong,  1  Denio,  556;  Sbep- 
ard  v.  Philbrick.  2  Denio,  175;  Harris  v.  Frink,  49  N. 
Y.  24, 10  Am.  Rep.  818. 

So  an  interest  in  personal  chattels  may  be  cie- 
ated  without  a  deed  or  conveyance  in  writing. 
Green  v.  Armstrong,  1  Denio,  660. 

A  license  to  do  a  particular  thing  upon  another*! 
land  to  valid  without  deed  or  writing,  not  trans- 
ferring an  interest  in  land,  and  if  for  value  is  not 
•ountermandable.  Claflin  v.  Carpenter,  4  Met.  560, 
88  Am.  Dec.  881;  Taylor  v.  Waters,  7  Taunt.  874,  $ 
Marsh.  551:  Liggins  v.  Inge,  7  Bing.  682,  5  Moore  A 
P.  712;  Mumford  v.  Whitney,  15  Wend.  880,  80  Am. 
Dec.  00;  Whitmarsh  v.  Walker,  1  Met.  813;  Wood- 
bury V.  Parshley,  7  N.  H.  287, 26  Am.  Dec.  7^9. 

In  Lewis  v.  McNatt,65  N.  C.  65,  a  crop  of  turpen- 
tine was  held  to  Xte  fruetus  industrialea^  not  being 
a  spontaneous  product  but  produced  by  labor  and 
cultivation. 

Grass  owned  by  one  not  the  owner  of  the  free- 
hold to  personal  estate  and  salable  as  such  and  may 
be  mortgaged.    Smith  v.  Jenks,  1  Denio,  58a 

A  grant  of  crops  to  be  thereafter  grown  by  the 
owner  upon  hto  land  to  valid,  and  the  title  thereto 
passes  as  soon  as  they  come  into  ejdstence.  Nestell 
V.  Hewitt,  19  Abb.  N.  a  287. 

In  Stambaugh  v.  Teates,  2  Bawie,  161,  the  court 
held  that  erraln  growing  was  so  far  personal  prop- 
erty that  it  could  be  sold  either  privately  by  the 
owner,  or  by  Judicial  process  against  him,  and  that 
such  sale  was  an  implied  severance,  and  the  grain 
did  not  pass  by  a  sale  of  the  land. 

Where  under  a  parol  contract  for  purchase,  the 
purchaser  was  let  Into  possession  and  sowed  a  crop 
of  oats  with  the  consent  of  the  vendor,  and  subse- 
quently refused  to  perform  the  contract  and 
ejected  the  plaintiff,  it  was  held  that  the  plaintiff 
was  a  tenant  at  will  entitled  to  the  crop.  Harrto  y, 
Frink,  49  N.  Y.  24, 10  Am.  Bep.  818. 

Where  the  vendee  of  land  entered  and  aowed 


tSee  also  32  L.  R.  A.  811;  43  L.  R.  A.  524. 
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plant  and  enltiTate  peach  tree*  upon 
the  land  of  another  for  a  term  of  ten  years 
and  to  receive  half  of  the  proceeds  during  any 
two  years  of  such  term  which  he  may  select.  Is  not 
Invalid  in  respect  to  the  Interest  given  In  such 
crops  as  a  mortgrage  of  a  thing  having  no  po- 
tential existence,  since  the  contract  is  executed 
by  the  setting  out  and  delivery  of  title  to  the 


trees  and  the  crops  are  the  subject  of  sale  or 
mortgage  In  the  same  manner  as  crops  to  be 
raised  from  seeds  already  planted. 

8«  A  contract  by  which  one  perMm  Is  to- 
■et  oat  and  cnltiw&te  for  ten  years 
peach  trees  upon  the  land  of  another  and  to- 
have  half  of  the  crops  for  any  two  jrears  of  such, 
term  which  he  may  select,  makes  him  a  tenant  in 


crops  under  a  narol  contract  for  the  purchase  of 
the  land  with  the  consent  of  the  vendor,  the  court 
held  that  the  invalidity  of  the  contract  had  no 
effect  upon  the  purchaser's  title  to  the  crops  which 
remained  In  him  as  personal  chattels.   Ibid, 

b.  Statute  of  frauOs, 

In  Bemal  v.  Hovlous,  17  Cal.  641, 7B  Am.  Dec.  147, 
the  fifteenth  section  of  the  Statute  of  Frauds  which 
declares  that  '^every  sale  made  by  a  vendor  of 
goods  and  chattels  in  his  possession  or  under  his 
control,  and  every  assignment  of  goods  and  chat- 
tels, unless  the  same  be  followed  by  an  actual  or 
continued  cbaoge  of  possession  of  the  things  sold 
or  assigned,  shall  be  conclusive  evidence  of  fraud 
as  against  the  creditors  of  the  vendor  or  the  cred- 
itors of  the  persons  making  such  assignment,  or 
subsequent  purchasers  in  good  faith,**— was  held 
not  to  apply  to  a  case  of  growing  crops,  they  not 
being  goods  and  chattels  within  its  meaning. 
Bours  V.  Webster,  6  Cal.  861;  and  V isher  v.  Webster, 
18  Oal.  68,  to  the  same  effect. 

Although  growing  crops  are  chattels  and  will 
pass  by  a  verbal  sale,  yet  they  are  not  susceptible 
of  maanal  delivery  until  harvested  and  therefore 
are  not  until  harvested  **in  the  possession  or  under 
control  of  the  vendor  within  the  meaning  of  the 
statute.**  Davis  v.  McFarlane,  87  Cal.  884. 99  Am. 
Dea  840;  Bours  v.  Webster  and  Yisber  v.  Webster, 
iupr€^  Pacbeoo  v.  Hunsacker,  14  Cal.  120;  Bernal 
V.  Hovlous,  supra;  Bobbins  v.  Oldham,  1  Duv.  28. 

Such  a  construction  of  the  statute  would  make  it 
an  absolute  interdiction  upon  the  sale  of  growing 
crops,  unless  the  vendor  were  willing  to  abandon 
the  possession  to  the  vendee  at  the  same  time. 
Davis  V.  McFarlane,  supra. 

There  is  nothing  in  the  vegetable  or  fruit 
which  has  an  Interest  in  or  concerning  land  when 
severed  from  the  soil,  whether  trees,  grass,  or  other 
spontaneous  growth  (prima  vesturau  or  grain,  veg- 
etables, or  any  kind  of  crops  (fructus  industrialea) 
the  product  of  periodical  planting  and  culture, 
they  are  alike,  mere  chattels,  and  the  severance 
may  be  in  fact  as  when  they  are  cut  and  removed 
from  the  ground,  or  in  law,  as  when  they  are 
growing,  the  owner  in  fee  of  the  land  by  a  valid 
conveyance  sells  them  to  another  person  or  where 
he  sells  the  land  reserving  them  by  expressed  pro- 
visions. Pumer  v.  Plercy,  40  Md.  212, 17  Am.  Rep. 
691. 

As  a  general  rule  If  the  products  of  the  earth  are 
sold  speciflcaliy,  and  by  the  terms  of  the  contract 
to  be  separately  delivered  as  chattels,  the  sale  is 
not  affected  by  the  fourth  section  of  the  Statute  of 
Frauds  as  amounting  to  a  sale  of  an  interest  in 
land.   IMd.) 

If  the  contract  when  executed  is  to  convey  to 
the  purchaser  a  mere  chattel,  though  it  may  be  in 
the  Interim  a  part  of  the  realty,  it  is  not  affected 
by  the  statute.   Ibid, 

If,  however,  the  contract  Is  in  the  interim  to  con- 
fer upon  tho  T^urchaseran  exclusive  rlfrht  to  the 
land  for  a  tliue  for  the  purpose  of  making  a  profit 
of  the  growing  surface,  it  is  affected  by  the  statute 
and  must  be  in  writing,  although  the  purchaser  Is 
at  the  last  to  take  from  the  land  only  a  chattel. 
Ibid. 

When  such  is  the  character  of  the  transaction,  it 
matters  not  whether  the  product  be  trees,  gtass. 
and  other  spontaneous  growth,  or  grain,  vegeta- 1 
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bles,  or  other  crops  raised  periodically  by  onltlTiu 
tlon.  and  It  is  quite  as  immaterial  whether  the  pro* 
duoe  is  fully  grown  or  in  the  process  of  growing  at 
the  time  of  making  the  contract.   IMd. 

The  drcumstanoes  that  the  produce  purchased 
may,  or  probably,  or  certainly  will,  derive  nourtsh- 
mect  from  the  soil,  between  the  time  of  the  con^ 
tract  and  the  time  of  the  delivery,  is  not  conclusive 
a&  to  the  operation  of  the  statute.    Ibid, 

Such  transactions  take  their  character  of  realty 
or  personalty  from  the  principal  subiect-macter 
of  the  contract  and  the  Interest  of  the  parties,  and 
therefore  a  sale  of  any  growing  produce  of  the 
earth  in  actual  existence  at  the  time  of  the  con- 
tract, whether  it  be  In  a  state  of  maturity  or  not*, 
is  not  to  be  considered  a  sale  of  an  interest  in  or^ 
concerning  land.    Ibid, 

In  Purner  v.  Plercy,  supra,  it  was  held  to  be  a. 
perversion  of  the  object  of  the  statute  of  frauds* 
to  hold  as  Invalid  a  sale,  in  other  respects  legal,  of 
a  growing  crop  of  peaches  without  any  intent  of 
the  parties  to  sell  or  purchase  the  soil,  but  confer- 
ring  a  mere  license  expressed  or  Implied  to  the 
purchaser  to  go  upon  the  land  to  gather  the  fruit 
and  remove  the  same. 

Where  timber  or  other  produce  of  the  land,  or 
any  other  thing  annexed  to  the  freehold,  is  specific- 
ally sold,  whether  it  be  severed  from  the  soli  by 
the  vendor  or  to  be  taken  by  the  vendee  under  a. 
special  license  to  enter  for  that  purpose,  it  is  still  a. 
sale  of  goods  only  and  not  wlthhi  the  statute. 
Pumer  v.  Plercy,  supra. 

A  sale  of  any  growing  produce  of  the  earth  in 
actual  existence  at  the  time  of  the  contract,, 
whether  It  be  in  a  state  of  maturity  or  not,  is  not 
to  be  considered  a  sale  of  an  interest  in  or  concern- 
ing land.    Vtid. 

In  Bostwick  V.  Leach,  8  Day,  478,  a  sale  of  prop- 
erty which  would  pass  by  a  deed  of  land  as  ruch« 
without  any  other  description,  which  is  to  be- 
sepamted  from  the  land,  is  not  within  the  statute 
of  frauds,  where  the  subject-matter  is  capable  of 
being  separated. 

A  contract  for  the  sale  of  growing  crops  raised 
by  the  Industry  of  man  and  the  cultivation  of  tlje 
earth  is  not  within  the  statute.  Bloom  v.  Welah« 
27  N.  J.  L.  177;  Green  v.  Armstrong,  1  Denio,  650; 
Davis  V.  McFarlane,  87  CaL  884,  99  Am.  Dec.  3i0; 
Flynt  V.  Conrad,  81  N.  C.  190, 93  Am.  Dec.  588;  Brit- 
tain  V.  McKay,  28  N.  C.  285, 85  Am.  Dec.  738;  Wal- 
ton V.  Jordan,  85  N.  C.  172;  Bond  v.  Coke,  71  N.  C 
lOU;  Cook  v.  Steel,  42  Tex.  58. 

In  Bank  of  Lanslngburgh  v.  Crary,  1  Barb.  6IS,. 
the  court  waived  the  consideration  of  the  question,, 
whether  or  not  a  valid  mortgage  upon  theproduce* 
of  land  not  in  actual  existence  at  the  time  could  be 
made  to  hold  that  a  mortgage  of  growing  trees, 
fruit,  and  grass  must  be  in  writing  within  the  stat- 
ute. 

In  McDvaine  V.  Harris,  20  Mo.  407, 84  Am.  Dec.  198,. 
it  was  held  that  growing  wheat  was  an  interest  in 
land  and  a  contract  concerning  it  within  the  stat- 
ute of  frauds,  and  must  be  in  writing,  and  that  pa^ 
rol  evidence  of  the  sale  of  the  wheat  was  inadmis- 
sible. 

o.  Mortoao^9, 

A  conveyance  which  simply  secures  an  anteo^> 
dent  debt  is  effective  only  as  a  mortgage.  Hamiltoi» 
v.  Maas,  77  Ala.  288. 
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common  with  tbe  owner  of  the  land  of  the 
peaches  for  the  years  which  he  may  selects 

(October  27. 1863.) 

ERROR  to  the  Circuit    Court  for  Allegan 
County  to  review  a  judgment  in  favor  of 
plaintiffs  in  an  action  brought  to  recover  dam- 


aces  for  the  alleged  conversion  of  certain 
peaches  which  had  been  grown  on  defendant's 
land,  but  which  plaintiff  claimed  under  the 
terms  of  a  certain  contract    Affirmed, 

The  contract  which  was  alleged  to  give 
plaintiffs  their  rights  was  as  follows: 

**  Articles  of  agreement,  made  this  ftlst  day 


Under  the  Georgia  Code,  I  1955,  no  particular 
form  Is  necesRary  to  make  a  mortfrage.  Stephens 
T.  Tucker,  65  Ga.  548. 

The  mortKagre  may  be  so  drawn  as  to  cover  after- 
acquired  property,  if  in  existence  at  the  time  the 
mortgage  was  executed.  Hughes  v.  Wheeler,  68 
Iowa.  641. 

A  valid  mortgage  of  personalty  may  be  made  by 
parol  as  under  the  common  law,  in  the  absence  of 
statutory  requirements  and  a  contract  and  convey- 
ance of  personalty  may  be  made  without  writing. 
Morrow  ▼.  Tumey,  86  Ala.  ISl,  186. 

This  principle  was  distinctly  recognised  in  May 
V.  Bastin,  2  Port.  (Ala.)  422. 

And  in  Deshazo  v.  Lewis,  5  Stew,  ft  P.  (Ala.)  M; 
Thrash  v.  Bennett,  67  AJa.  156. 

Bven  of  a  crop  afterwards  to  be  planted.  Steams 
V.  GaflTord,  66  Ala.  544. 

In  Stewart  v.  Fry,  8  Ala.  673,  it  was  held  that  the 
profits  arising  out  of  the  use  of  a  personal  chattel 
might  be  made  the  subject  of  a  mortgage. 

Such  a  mortgage  is  valid  at  common  law,  how- 
ever i mmature  the  crop  may  be.  Booker  y.  Jones, 
65  Ala.  866. 

In  Ck)ster  ▼.  Bank  of  (Georgia,  24  Ala.  49,  the  court 
went  still  further  holding  that  a  parol  agreement 
to  give  a  mortgage,  money  being  advanced  there- 
on, had  the  effect  of  a  mortgage  upon  an  estate 
consisting  both  of  realty  and  personalty,  the  ques- 
tion of  the  statute  of  frauds  not  being  noticed. 

In  Brooks  v.  Ruff,  87  Ala.  871,  the  court  held  such 
a  mortgage  good  inter  partes. 

There  must,  however,  be  a  debt,  legal  liability, 
or  obligation  actually  existing  or  at  the  time  pro. 
posed  to  be  incurred,  and  afterwards  actually  in- 
curred.   Stearns  v.  G  afford,  ntprck. 

Where  the  liability  on  a  note  as  surety,  for  which 
a  mortgage  of  personal  property  bad  been  given 
by  way  of  indemnity,  was  extinguished  and  a  new 
note  given  with  a  dilferent  surety,  the  court  held 
that  a  verbal  agreement  between  the  mortgagor, 
mortgagee,  and  the  new  surety  made  upon  the  can- 
cellation and  substitution  of  such  notes,  nroviding 
that  the  mortgage  should  stand  as  security,  created 
a  valid  mortgage  inter  partes.  Brooks  v.  Buff, 
suprcL 

•  A  verbal  mortgage  for  advances  and  supplies 
necessary  to  make  a  crop  prior  to  the  passing  of 
section  1731  of  the  Alabama  Code  of  1886  (Acts  1884- 
9&,  p.  93),  was  held  to  be  good  as  a  mortgage  on  the 
property  of  that  one  of  the  mortgagors  entering 
Into  such  an  agreement,  each  mortgtigor  having  a 
right  severally  to  bind  bis  own  property  by  enlarg- 
ing the  leftnl  operation  of  the  security,  the  above 
section  of  the  code  prohibiting  mortgages  by  parol 
not  bearing  upon  the  case.    Hill  v.  Nelms,  86  Ala. 

442. 

d.  Upon  sale  of  tJie  land. 

In  Wilkinson  v.  Ketler,  68  Ala.  485,  the  court  held 
a  crop  was  considered  as  growing  from  the  time 
the  seed  was  sown,  as  It  then  became  part  of  the 
land  and  passed  by  a  sale  thereof. 

Growing  crops  pass  by  a  sale  of  the  land  without 
any  reserve.  Crews  v.  Pendleton,  1  Leigh,  297,  Ifi 
Am.  Dec.  750. 

As  between  the  vendor  and  vendee,  the  growintr 
crop  is  part  of  the  realty,  and  as  a  general  rule,  the 
sale  and  conveyance  of  the  land  by  its  owner  car- 
ries the  property  in  the  crop  to  the  purchaser 
Turner  v.  Cool,  23Ind.  66, 86  Am.  Dec.  449. 
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A  deed  absolute  upon  its  face,  without  any  res* 
ervation  whatever  in  respect  to  a  then  growing 
crop,  will  pass  the  whole  of  the  gmntor^s  interest 
both  in  the  crop  and  in  the  land  upon  which  it  is 
grown.  Gibbons  v.  Dillingham,  10  Ark.  9, 60  Am. 
Dec.  233. 

Where  the  title  to  growing  crops  is  not  reserved* 
they  pass  by  a  transfer  of  the  land,  and  a  chattel 
mortgage  thereof  by  the  grantor  in  possession 
passes  no  title  as  against  one  claiming  under  his 
mrantee.  Ooman  v.  Thompson,  47  Mich,  22, 41  Am. 
Bep.  706. 

Grain  not  reserved  posses  by  a  conveyance  of 
the  land,  and  the  fact  that  the  vendor  exercises 
some  new  acts  showing  an  apparent  ownership 
without  objection,  is  not  sufBcientto  show  a  reser- 
vation of  the  crops.  Wilkins  v.  Vashbinder,  7 
Watts,  878. 

A  growing  crop  laid  by  before  maturity  was  held 
to  pass  on  a  sale  of  the  land.  Pitts  v.  Hendrix,  6 
Ga.452. 

In  Backenstoes  v.  Stabler.  88  Pa.  251,  75  Am.  Dec 
692,  it  was  held  as  settled  law  in  that  common- 
wealth, that  growing  crops  were  personal  property, 
subject,  however,  to  be  parted  with  and  as  appur- 
tenant to  the  realty  in  case  of  conveyance,  unless 
severed  by  reservation  or  expectation.  Bear  v. 
Bitzer,  16  Pa.  178,  55  Am.  Dec.  490,  and  Wilkins  v. 
Vashbinder,  7  Watts,  879,  to  the  same  effect. 

A  crop  of  grain  was  held  not  to  pass  by  a  convey- 
ance of  the  land,  in  Smith  v.  Johnston,  1  Penr.  &  W. 
471, 21  Am.  Dec.  404,  but  this  decision  would  seem 
to  be  overruled  by  the  later  coses  of  Burnside  v. 
Welghtman,  9  Watts,  47,  and  Wilkins  v.  Vashbinder, 
supra. 

After  the  crop  has  matured  and  been  severed 
from  the  soil,  it  is  personal  estate,  but  while  grow. 
Ing  and  not  severed,  unless  expressly  reserved,  it 
will  pass  by  a  conveyance  of  the  land.  Oeel  v. 
Kirkham,  47  lU.  844. 

Where  upon  a  contract  for  the  sale  of  land,  a 
crop  of  wheat  was,  as  between  the  parties,  specially 
reserved  by  the  vendor,  it  was  held  that  such  crop 
passed  by  the  conveyance  of  the  land,  the  contract 
being  executed  upon  the  execution  of  the  deed 
which  was  sole  evidence,  the  prior  contract  having 
merged  therein.   Turner  v.  Ck>o],  supra. 

And  in  such  a  case  parol  evidence  Is  not  admissi- 
ble to  prove  thai  the  reservation  of  the  grantor*8 
interest  in  the  crop  was  intended.  Gibbons  v. 
Dillingham,  supra. 

Parol  evidence,  however,  was  admitted  in  Flynt 
V.  Conrad,  61  N.  C  190,  98  Am.  Dec.  588,  to  prove 
that  such  crops  did  not  pass  by  a  conveyance  of  the 
land.  In  that  case  it  was  said  that  the  deed  did 
not  purport  to  set  out  the  agreement  between  the 
parties. 

Such  evidence  is  admissible  to  prove  that  the  pos- 
session remains  in  the  grantor.  Bontl  v.  Coke,  71 
N.  C.  100. 

It  was  held  admissible  to  prove  a  reservation  of 
growing  crops  on  a  sale  of  realty.  Baekenstoss  v. 
Stabler,  88  Pa.  251,  75  Am.  Dec.  593. 

Such  reservation  need  not  be  by  deed  or  in  writ- 
ing, for  being  goods  and  chattels,  they  may  be  con- 
^eyed  by  verbal  contract.  Hamblet  v.  Bliss,  55 Vt. 
636. 

If  reserved  by  parol,  they  will  not  pass  as  part  on 
the  realty  under  an  orphan's  oourt  sale,  fiaocen- 
stosB  V.  Stabler,  supra. 
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Oct, 


of  February,  A.  D.  1885»  between  Jobn 
Scbultz,  of  the  township  of  Sangatuck,  Al- 
leean  county,  Michigan,  of -the  first  part,  and 
Jolin  W.  Dickey  and  Addison  Lurvey,  for 
Douglas,  county,  and  state  aforesaid,  of  the 
second  part,  witnesseth  as  follows :  The  said 
party  of  the  first  part  is  the  owner  of  the 


west  half  of  the  east  half  of  the  southwest 
quarter  of  section  twenty -five,  township  of 
Saugatuck,  aforesaid,  and  desiring  to  set  out 
to  peach  trees  a  piece  just  east  of  his  house, 
and  running  back  to  his  east  line,  and  far 
enough  south  as  the  piece  is  suitable  for  peach 
trees,  but  not  to  exceed  1, 600  trees,  saia  first 


Where,  after  a  conveyance  of  the  land,  the  crops 
DOtbeiDflT  reserved  thereby,  the  vendor  executed  a 
chattel  mortgage  of  the  latter.  It  was  held  that 
such  mortgage  was  void  as  against  such  purchaser's 
asslgoee,  even  though  the  mortgagor  remained  In 
possession.  Goman  v.  Thompson,  47  Mloh.  22,  41 
Am.  Rep.  7D6. 

As  between  the  executor  and  the  heir,  crops  on 
the  land  at  the  time  of  the  testator's  death  go  to 
the  exerutor,  but  as  between  them  the  vendor  Is 
entitled  to  them.  Smith  v.  Barham^  17  N.  0. 420, 25 
Am.  Dec.  721. 

Until  foreclosure  or  possession,  the  mortgagor  is 
entitled  to  emblements,  and  when  severed  has  an 
absolute  right  to  them  without  liability  to  account, 
but  if  the  land  be  sold  before  severance,  the  pur- 
chaser is  entitled  to  the  crops  not  only  as  against 
the  mortgagor,  but  against  all  persons  claiming  In 
any  manner  under  him  subsequent  to  the  mort- 
gage.   Rankin  v.  Kinsey,  7  111.  App.  215. 

Where  land  is  sold  for  condition  broken,  before 
severance  ot  the  crop,  the  purchaser  is  entitled  to 
it  upon  the  sale.  Harmon  v.  Fisher,  0  UL  App.  22; 
Rankin  v.  Kinsey,  supra. 

In  Jones  v.  Thomas,  8  Blackf.  428,  It  was  held  that 
the  purchaser  of  mortgaged  property  at  a  foreclos- 
ure sale  was  entitled  to  the  crops  as  against  the 
mortgagor  and  those  claiming  under  him.  To  the 
sameetTect,  Aldrich  v.  Reynolds,  1  Barb.  Ch.  613,  5 
L.  ed.  516. 

The  purchaser  of  lands  of  a  decedent  was  held 
entitled  to  the  growing  crops  until  severed.  Jew- 
ett  V.  Keenhoits,  16  Barb.  188. 

They  are  the  subject  of  mortgage  and  may  be  re- 
moved upon  foreclosure  sale  of  such  a  mortgage 
as  between  the  parties.  Wlntermute  v.  Light,  40 
Barb.  278. 

A  purchaser  of  such  crops  at  a  statutory  foreclos- 
ure sale  acquired  a  title  thereto  as  against  a  pur- 
chaser under  an  execution.  Shepard  v.  Philbrick, 
2  Denio,  174. 

In  Cassilly  v.  Rhodes,  12  Ohio,  88,  it  was  held  that 
a  sale  under  a  foredosure  decree  did  not  pass  the 
tenant's  crops. 

And  in  Welsh  v.  Bekey,  1  Penr.  &  W.  OT,  grain  in 
the  ground  was  treated  as  a  chattel. 

Grain  growing  upon  the  debtor^s  land  was  held 
to  pass  as  appurtenant  thereto  under  a  sheriff's 
sate,  where  it  belonged  to  the  debtor  at  the  time  of 
the  execution  of  the  conveyance.  Bear  v.  Bitzer, 
16  Pa.  175,  65  Am.  Dec.  490. 

In  Richards  v.  Knight,  4  L.  R.  A.  458,  78  Iowa.  60, 
a  standing  crop  fully  matured  at  the  time  of  the 
sale  of  tho  land  under  foreclosure  proceedings, 
was  held  not  to  pass  to  the  purchaser  at  such  sale 
but  to  remain  in  the  tenant. 

It  has  been  held  that  crops  oould  not  be  reserved 
by  a  sherilf  at  an  execution  sale  of  lands,  and 
passed  by  a  foreclosure  sale  of  the  ^and  as  against  a 
lessee  holding  su bsequent  to  the  mortgage.  Howell 
T.  Sohenck,  24  N.  J.  L.  89. 

n.  Otneral  doctrine, 

A  mortgage  has  all  the  elements  of  an  executed 
conditional  rate,  and  like  a  sale  requires  a  subject 
in  existence  and  in  the  ownership  and  control  of 
the  mortgagor.  Farmers  Loan  &  T.  Co.  v.  Long 
Beach  Imp.  Co.  27  Hun,  89. 

At  common  law  a  mortgage  could  only  operate 
on  property,  actually  in  existence  at  the  time,  and 

83L.K.A. 


actually  belonging  to  the  mortgagor.  Ludlum  v. 
Rothschild,  41  Minn.  218:  WUliman  v.  Neher,  20 
Barb.  37, 40;  Pierce  v.  Emery.  32  N.  H.  484;  Smitburst 
V.  Edmunds,  14  N.  J.  Bq.  408;  Booker  v.  Jones,  55 
Ala.2Q6. 

Although  not  good  as  a  mortgage,  such  an  instru- 
ment may  be  valid  as  an  executory  agreement  for 
a  mortgage  which  will  authorize  the  contracteo  to 
take  possession  of  the  property  as  soon  as  it  is  ac- 
quired by  the  contractor,  provided  he  does  so  be- 
fore third  parties  acquire  any  rights.  Ludlum  v. 
Rothschild,  suvra.  To  the  same  eCtect,  Stowell  v. 
Bair,  6  Hi.  App.  104. 

If  the  purpose  of  planting  is  not  the  permanent 
enhancement  of  the  land  itself,  but  merely  lo  se- 
cure a  single  crop  which  is  to  be  the  sole  return  of 
the  labor  expended,  the  product  would  naturally 
fall  under  the  head  of  emblements,  but  if  the  tree, 
bush,  or  vine  is  one  which  requires  to  be  planted 
but  once,  and  will  then  bear  successive  crops  for 
years,  the  planting  would  naturally  be  calculated 
to  permanently  enhance  the  value  of  the  land  it- 
self, and  the  product  of  any  one  year  could  not 
be  said  to  essentially  date  its  existence  to  labor  ex- 
pended during  that  year,  and  hence  it  would  be 
classed  among  frudns natvrcdea.  Sparrow  v.  Pond, 
16  L.  R.  A.  103.  49  Minn.  412. 

Any  property  which  is  capable  of  an  absolute 
sale  may  be  the  subject  of  a  mortgage.  Jones  v. 
Webster.  48  Ala.  100. 

It  is  universally  admitted  and  it  is  a  mere  truism, 
that  a  sale,  grant,  or  mortgage  of  property,  real  or 
personal,  in  vrawntU  to  which  the  vendor,  grantor, 
or  mortgagor  has  no  title  or  which  has  no  exist- 
ence, is  Inoperative  and  void  at  law  and  inequity. 
Booker  v.  Jones,  65  Ala.  286. 

In  Bank  of  Lansingburgh  v.  Crary,  1  Barb.  512. 
Justice  Paige  was  strongly  of  the  opinion  that  a 
chattel  mortgage  could  only  operate  on  property 
in  actual  existence  at  the  time  of  its  execution, 
that  it  could  not  be  given  on  the  future  products  of 
real  estate,  and  that  if  given  one  day  or  one  week 
before  the  product  of  the  land  came  into  existence, 
it  was  as  inoperative  as  if  the  chattel  mortgage 
had  been  given  on  a  crop  of  grass  or  grain  one, 
two,  or  three  years  previous  to  its  production,  and 
relied  upon  the  English  cases  of  Waddington  v. 
Bristol,  2  Bos.  &  P.  452,  and  Evans  v.  Roberts,  5  Bam. 
&  C.  820,  8  Dowl.  &  R.  611. 

To  the  same  effect.  Otis  v.  6111.8  Barb.  102,  and 
Harder  v.Plass,  57  Hun,  540,  holding  that  if  the 
mortgagor  has  no  title  at  the  time  of  the  execution 
of  the  mortgage  but  intends  to  acquire  <n  ftUun\ 
the  mortgage  is  void.  In  the  latter  case,  however, 
the  mortgagor  had  acquired  title  at  the  time  of 
the  execution  of  the  mortgage  and  the  property 
was  therefore  properly  subject  to  the  mortgage. 

There  can  be  no  sale  or  mortgage  of  a  crop  until 
it  is  planted.  Redd  v.  Burrus.  68  Ga.  674;  Grine  v. 
Tif  ts,  65  Ga.  644. 

A  mortgage  of  after-acquired  property  is  Inef- 
fectual.  Hunt  v.  Bullock,  23 UL  820;  Roy  v.  Goings, 
6  lU.  App.  162. 

In  Apperson  v.  Moore,  30  Ark.  66,  21  Am.  Repu 
170,  which  was  a  suit  in  equity  on  a  mortgage  of  a 
future  crop,  it  was  stated  that  at  law  the  action 
could  not  be  maintained  because  there  was  no 
actual  or  potential  existence  in  the  subject  granted. 

In  such  cases  the  maxim  qui  non  habet,  iOe  ncn 
dot  applies.    Burns  v.  Campbell,  71  Ala.  288w 
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partj  asrees  to  set  out  the  trees,  and  care  for 
and  cultivate  the  same,  in  a  good  and  work- 
manlike manner,  for  the  period  of  ten  years 
from  the  date  hereof,  and  to  allow  said 
Dickey  and  Lurvey,  parties  of  the  second 
part,  to  have  and  take  one  half  of  the  crop 
of  peaches  for  any  two  years  they  may  select 


There  must  he  a  rijrht  In  esse  out  of  whtoh  the 
moitfrairor'ii  claim  can  arise.  Puroell  v.  Mather. 
85  Ala.  570,  70  Am.  Dec.  807. 

If  the  thing  ezisti*,  as  between  the  parties,  pos- 
session betoir  truQsferred,  operation  or  effect  may 
be  fclven  by  sale  or  oonveyanoe,  but  as  against  the 
party  In  whom  the  title  resides  It  is  without  force. 
Booker  v.  Jones,  86  Ala.  20S. 

Soch  rule,  however,  will  not  obtain,  where  its 
effect  would  be  to  defeat  the  manifest  intention  of 
the  parties  as  gathered  from  the  language  and 
aided  by  the  olrcumstaDces  of  the  ease.  Norrls  v. 
Hix,7iIowa,68i. 

A  chattel  mortgage  will  not  be  deemed  to  cover 
•fter-acqotred  property,  unless  the  intention  that 
n  should  Is  clearly  expressed.  Lormer  v.  Allyn,  S4 
Iowa,  726;  McArthur  T.  Garman,  71  Iowa,  84;  Nor- 
ris  ▼.  Hlz,  supfti. 

But  the  special  lien  for  fertilizers,  created  by  sec- 
tion IflTB  of  the  Georgia  Code.  Is  not  subject  to  the 
rale  that  a  sale  or  mortgage  cannot  he  made  of  an 
uoplaotedcrop  for  the  reason  that  it  Is  necessary 
to  fSertlllze  before  the  crop  Is  planted,  and  the 
sUtute  would  be  robbed  of  its  beneficial  results  If 
•o  construed.    Hardwlok  t.  Burtz,  89  Ga.  778. 

The  com-t  wfll  take  jxididal  notice  of  the  assign- 
ments and  of  the  general  course  of  agriculture,  and 
also  that  at  neither  the  date  of  ezecution.nor  the  re- 
cording of  the  mortgage,  was  the  crop  upon  which 
it  was  Intended  to  operate,  planted  or  in  being. 
TOrollnson  v.Greenfle]d,81  Ark.667:  Floyd  v.  Ricks, 
14  Ark.  286,  68  Am.  Dec.  874. 

Such  a  mortgage  must  operate  in  pnxaenti  od 
property  and  pas«  the  title  to  the  mortgagee  upon 
condition,  and  to  be  operative  to  pass  such  a  title 
the  thing  must  be  in  esse  in  the  same  sense  as  In  the 
case  of  a  bargain  and  sale  which  vests  the  title  in 
the  buyer  and  with  respect  to  things  not  In  ezlst- 
enoe  or  not  belooglng  to  the  vendor  the  law  divid- 
ed them  into  two  classes,  one  of  which  may  be  sold, 
while  the  other  can  only  be  the  subject  of  an 
agreement  to  sell,  that  Is,  it  Is  the  subject  of  an  ex- 
ecutory contract.   Btowell  v.  Balr,  6 IIL  App.  lOL 

UL  Necessity  and  effect  of  ratifiaUian. 

Where  the  future  acquisition  is  merely  expected 
or  contemplated  such  crops  are  not  at  common 
law  the  subject  of  sale,  assignment,  or  mortgage, 
and  the  legal  title  to  such  property  does  not  pass, 
unless,  after  It  comes  Intt)  existence,  the  vendor  or 
mortgagor  ratified  or  carries  out  such  transaotioc. 
Hurst  V.  Bell,  78  Ala.  838;  Booker  v.  Jones,  66  Ala. 


during  the  aforesaid  term  of  ten  years.  Said 
Schnltz  agrees  that,  if  it  shall  come  to  his 
knowledge  that  any  of  the  said  trees  are  af- 
fected with  the  yellows,  that  he  will  im- 
mediately dig  up  and  bum  the  same,  root  and 
branch.  Said  Dickey  and  Lurvey,  parties  of 
the  second  part,  hereby  agree,  in  considera- 


The  mortgagor  may  ratify  and  confirm  his  con- 
Izact  and  convert  the  equity  into  an  aUenatloo 
and  transfer  of  the  chattel.  Columbus  Iron  Works 
Co.  y.  Renfro,  71  Ala.  677. 

Some  new  actor  the  assent  thereto  on  the  mort- 
gagor^  part  must  be  shown  after  the  crops  have 
come  into  existence  to  render  such  a  mortgage 
valid.  Boy  v.  Goings,  8  111.  App.  188;  Columbus 
Iron  Works  Co.  t.  Renfro.  tupra;  Head  v.  Good- 
win, 87  Me.  18L 

At  law  such  a  mortgage  is  only  a  Hoense  until  a 
new  act  Intervenes.    Cressey  v.  Sabre,  17  Hun,  120. 

There  must  be  a  transfer  of  the  product  of  the 
grantor^  labor.  Pnxcell  t,  Mather,  86  Ala.  670,  78 
Am.  Dec.  807. 

The  delivery  clothes  tiie  mortgagee  with  the 
legaltttleinasfnlla  manneras  if  the  erops  had 
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been  fully  grown  at.the  time  of  the  execution  of 
the  mortgage,  and  the  title  thus  acquired  will  pre- 
vail over  subsequent  mortgagees.  Stem  v.8im  peon, 
88  Ala.  194. 

Its  delivery  to  the  agent  of  the  railroad  company 
for  transportation  to  the  mortgagee  amounts  to  a 
ratlflcatlon  and  confirmation  of  the  mortgage  and 
passes  the  legal  title.  Columbus  Iron  Works  Co.  ▼• 
Benfro.  supra. 

lY .  JBfeesssUy  and  effect  of  possession. 

It  has  been  held  that  upon  a  sale  of  a  growing 
crop  where  the  conveyance  shows  a  clear  Intention 
of  a  complete  sale  at  the  time,  the  title  and  posses- 
sion pass  at  once  to  the  vendee.  Vaughn  v.  Owens, 
Sim.  App.  248. 

In  Alabama,  delivery  of  possession  is  not  neces- 
sary to  the  validity  of  a  mortgage  of  personalty. 
"Morrow  V.  Tumey,  86  Ala.  18L 

Tet  such  a  mortgage  does  not  pass  the  legal  title 
so  as  to  enable  the  mortgagee  to  maintain  a  statu- 
tory claim,  unless  actual  delivery  of  the  gathered 
crop  has  taken  place.    Wetsler  v.  Kelly,  88  Ala.  440. 

Though  a  conveyance  of  personal  property  to  be 
subsequently  acquired  Is  Vf^  se  Ineffectual  to  trans- 
fer the  legal  title  to  tne  grantee,  yet  If  the  grantor 
delivers  the  property  when  acquired  to  the  grantee 
or  allows  him  to  take  possession  under  the  convey- 
ance, the  property  passes  and  vests  both  In  law  and 
In  equity  according  to  the  terms  of  the  conveyance. 
Cook  V.  CorthelL.  11  R.  L  488,  83  Am.  Rep.  618,  fol- 
lowing  Williams  v.  Brlggs,  11  R.  L  178, 28  Am.  Rep> 
853,  23  Am.  Kep.  618,  which  held  that  possession 
must  be  acquired  or  taken  by  the  mortgagee  under 
the  mortgage,  but  that  such  a  mortgage  in  equity 
created  a  Hen  upon  the  crops  when  acquired.  To 
the  same  effect  Williams  v.Wlnsor,  12  R.  L  9;  Moody 
V.  Wright,  18  Met.  82,  46  Am.  Dec  706;  Parker  v. 
Jacobs.  14  8.  C.  12,  a7Am.Rep.724;  Cressey  v.Babre, 
17  Hon,  120;  Moore  v.  Pyrum,  10  S.  C.  462,  80  Am, 
Rep.  68;  StoweU  v.  Hair,  6  IIL  App.  104;  BeUows  T« 
Wells,  88  Vt  600. 

Actual  possession  of  the  property  must  be  ob- 
tained after  It  comes  into  existence  and  before  It  Is 
sold.  Lamson  v.  Moffat,  61  Wis.  168;  Comstock  v. 
Scales,  7  Wis.  160;  Chynoweth  v.  Tenney,  10  Wis. 
807,  407;  Farmers  Loan  &  T.  Co.  t.  Commercial 
Bank,  II  Wis.  206;  Single  v.  Phelps,  20  Wis.  899s 
Mowry  v.  White,  21  Wis.  418;  Hunter  v.  Bosworth, 
48  Wis.  688;  Farmers  Loan  &  T.  Co.  v.  Fisher,  IT 
Wis.  114;  Farmers  Loan  &  T.  Co.  v.  Cary,  18  Wis. 
110:  Chapman  v.  Welmer,  4  Ohio  St.  481,  <n/ra,  JCgvi- 
idbU  dMiriMr, 

In  FarmersMxmn  AT.  Co.  t.  Commercial  Bank« 
supra,  the  court  approved  of  the  above  doctrine 
and  held  that  such  a  mortgage  amounted  to  no 
more  than  a  license  requiring  some  new  act  of  the 
grantor,  confirming  the  same  after  the  property 
was  acquired,  In  order  to  vest  the  title  in  the  mort- 
gagee. 

And  In  Hunter  t.  Bosworth,  supra,  the  doctrine 
stated  In  the  cases  cited  supra,  was  adhered  to.  the 
court  stating  that  it  was  not  inclined  to  change 
the  strict  rule  so  long  established  there,  merely  be^ 
cause  courts  elsewhere  had  abandoned  it. 

In  Gittings  v.  Nelson,  86  IIL  601,  it  was  held  that 
a  mortgage  of  a  crop  to  be  raised  that  year  to  se- 
cure the  purchase  of  property  was  inoperative  aj 
such  without  possession  being  taken. 

Budh  a  mortgage,  even  though  filed,  would  still 
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tion  of  the  agreementB  herelDbeforo  stated,  to 
be  performed  upon  the  part  of  the  said 
Schultz,  to  furnish  what  trees  may  be  needed 
to  set  the  aforesaid  piece  of  land,  not  to  ex- 
ceed 1,600  trees,  and  take  as  pay  therefor  one 
half  of  the  crop  of  peaches  for  any  two  years 
they  may  select     It  is  mutually  agreed  that 


said  Dickey  and  Lnrrey  shall  make  their 
selection  of  the  year  when  tliey  will  take  the 
half  of  the  crop  on  or  before  September  15th 
of  that  year.  Each  party  hereto  are  to  pick 
and  care  for  their  own  share  of  the  fruit  and 
are  to  each  take  as  near  hal  f  of  the  crop  as 
may  be ;  but  at  the  close  of  the  season  each 


be  wholly  inoperative  as  to  creditors  or  suhsequent 
purohasers  unless,  hefore  their  riffhts  attachedt 
thAre  be  such  delivered  or  subsequent  act.  Mer- 
obants  k  M.  8av.  Bank  ▼.  Loveioy,  84  Wis.  fSSL 

Tbe  want  of  aotual  and  continued  possession  of 
the  property  will  render  the  aerreement  absolutely 
void  as  to  creditors,  whether  prior  or  subsequent 
to  its  date,  or  to  the  time  when  tbe  crop  was  raised, 
under  section  2318  of  the  Beirlsed  Statute  of  Wis- 
consin.   Ibid. 

The  mere  maklngr  and  recordlnir  of  the  Instru- 
ment without  any  further  delivery  by  tbe  mort- 
gaffor  or  act  on  themortgajree^s  part,  showing  pos- 
session or  the  exercise  of  his  rights  of  property  is 
not  sufficient.  Moody  v.  Wright,  18  Met.  17, 40  Am. 
Dec.  7U6. 

Such  new  act  Is  the  taking  of  possession  by 
the  creditor  under  his  contract.  Cressey  y.  Sabre, 
17  Hun,  ISO. 

PoBsession  obtained  by  him  before  the  rights  of 
'third  parties  attached,  would  make  this  title  good 
■8  agfilnst  the  world.  Boy  v.  Goings,  6  IlL  App. 
182;  Walker  ▼.  Vaughn,  88  Conn.  677;  Tedford  v. 
Wilson,  8  Head,  812;  Polk  v.  Foster,  7  Bazt.  96. 

His  title  is  superior  to  that  of  attachment  credit- 
ors of  the  mortgagor,  even  though  tbe  mortgagor 
resided  upon  the  premises.  Hamblet  v.  Bliss,  66 
Vt.  686,  where  possession  was  taken  and  the  crops 
out  after  condition  broken. 

Such  executory  agreement  is  a  continuing  one  so 
that  when  the  creditor  does  takes  posfieeslon  under 
it,  he  acts  lawfully  under  the  agreement  of  one 
then  having  the  disposing  power  and  thus  makes 
the  lien  good.  Moody  y.  Wright,  18  Met  17, 48  Am. 
Dec.  706. 

The  Uen  ceases  as  against  subsequent  purchasers 
If  the  harvested  crops  are  not  delivered  as  In  other 
cases  of  personal  property.  Quiriaque  v.  Dennis, 
S4Cal.l64. 

But  It  has  been  held  that  a  mortgage  upon  grow- 
ing crops  executed,  acknowledged,  and  recorded 
like  mortgages  upon  real  estate,  is  valid  against 
third  parties  without  delivery  of  possession,  ibid. 
8ee  also  Bellows  v.  Wells,  86  Vt  699. 

There  being  no  change  of  possession,  the  mort- 
gagee*s  claim  is  not  superior  to  that  of  an  execution 
oreditor  of  tbe  mortgagor,  even  though  it  be 
olalmed  that  the  mortgagor  was  In  possession  as 
the  mortgagee's  agent  Barr  v.  Gannon,  68  Iowa, 
SOL 

So  if,  before  taking  possession  or  the  doing  of  acts 
necessary  to  give  vitality  to  the  mortgage  as  to  the 
subsequently  acquired  property,  an  attachment  or 
assignment  for  the  benefit  of  creditors  takes  place, 
tbe  opportunity  for  completing  the  lien  Is  lost  and 
the  mortgage  or  pledge  not  being  completed  or 
perfected  the  property  will  pass  to  the  assignee  and 
be  held  by  him  for  the  benefit  of  the  creditors  gen- 
erally. Moody  V.  Wright  18  Met  17,  40  Am.  Dec 
f06. 

It  is  the  settled  law  In  Wisconsin  that  a  chattel 
mortgage  vests  the  legal  title  in  the  mortgagee  be- 
fore the  debt  Is  due,  and  that  he  may  take  posses- 
sion thereof  immediately,  unless  by  express 
stipulation  the  mortgagor  Is  permitted  to  retain 
possession,  and  that  in  such  cases  the  mortgagor 
cannot  without  proof  of  payment  or  other  extin- 
guishment of  the  mortgage,  maintain  an  action  of 
tort  in  the  nature  of  trover  for  a  conversion  of  the 
property.    Hill  t.  Merriman,  98  Wis.  488L 
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In  the  above  case,  however,  it  was  conceded  that 
the  mortgage  was  Inoperative,  as  the  crop  was  not 
sown  or  not  in  existence  at  tbe  date  of  the  filing  of 
the  mortgage. 

The  mortgagee  of  an  expectant  crop  has  no  title 
which  will  entitle  htm,  without  possession,  to  main- 
tain an  action  for  trover,  trespass,  or  detinue,  his 
Interest  being  merely  that  of  an  equitable  lien. 
Collier  v.  Faulk,  68  Ala.  68;  Wittleshoffer  v.  Strauss, 
88  Ala.  617. 

A  mortgage  of  a  crop  to  be  grown  is  good  and 
when  produced  the  mortgagee  is  entitled  to  the 
possession  and  may  maintain  an  action  for  its 
recovery.  Thrash  v.  Bennett,  67  AJa.  166;  Doe  ▼• 
McLoskey,  1  Ala.  708;  Lehman  v.  Marshall,  47  Ala. 
362;  Adams  v.  Tanner,  6  Ala.  740. 

When  a  mortgagee  takes  possession  of  the  future 
acquired  property  under  a  stipulation  to  that  erreot 
in  the  mortgage,  be  then  holds  the  property  by 
way  of  pledge,  but  In  the  same  manner  as  though 
the  mortgage  had  been  executed  at  the  time  be 
takes  the  possession  of  the  property,  and  In  the 
same  manner  as  though  he  had  taken  the  property 
under  and  by  virtue  of  a  chattel  mortgage  gov- 
erning the  property.  Cameron  v.  Marvin,  26  Kan. 
612. 

A  mortgagee  taking  possession  and  cutting  tbe 
growing  crops,  converts  them  into  personalty,  as 
profits  to  be  accounted  for  In  settlement  of  the 
debt  and  Interest,  but  when  the  creditor  remains  in 
possession  he  takes  the  same  for  his  owu  use  and 
benefit  as  consu  mable  profits  a  bsolutely.  Steele  v. 
Farbcr,  37  Mo.  71. 

It  has  been  held,  however,  that  such  a  mortgage 
does  not  amount  to  such  an  executory  contract  as 
will  give  the  mortgagee  a  right  to  enter  and  hold 
contrary  to  the  wish  of  the  mortgagor.  Chynoweth 
v.  Tenney,  10  Wis.  898. 

A  provision  in  a  lease  that  all  tbe  produce  d». 
posited  on  the  land  was  to  be  at  the  disposal  of  tbe 
lefisor  who  might  enter  and  take  it  for  payment  of 
rent  was  held  not  to  be  a  sale  or  mortgage  there- 
of, and  of  no  avail  against  subsequent  attachment 
creditors  in  tbe  absence  of  actual  delivery  of  tbe 
same  to  the  lessor.  Butterfleld  v.  Baker,  6  Pick. 
522. 

The  above  case  was  followed  in  Munsell  v.  Oarew, 
2  Cusb.  60,  where  a  similar  clause  was  taken  as  an 
executory  agreement  tor  license  to  dispose  of  the 
crop  and  produce. 

Where  the  debtor  gave  his  creditor  "*  a  mortgage 
of  all  my  cotton,  corn,  and  wheat  that  I  may  raise 
during  tbe  then  next  year,  to  secure  the  payment 
of  the  debt  and  in  default  of  payment  by  the  first 
of  November  next  then  T  authorise  the  said  cred- 
itor to  take  all  the  crops  raised  by  me,**  it  was  held 
a  valid  lien  upon  such  crops,  even  though  not 
planted  at  the  time  of  the  contract  the  mortgagee 
having  taken  possession  before  Che  rights  of  others 
had  attached.  Moore  v.  Byrum,  10  8.  a  468. 80  Am. 
Bop.  68. 

Section  9.  chapter  107,  Wis.  Rev.  Stat  1868,  pro- 
vides that  a  mortgage  of  personal  property  shall 
not  be  valid,  unless  possession  be  delivered  and 
obtained  by  the  mortgagee,  or  a  copy  thereof  be 
filed. 

In  Single  v.  Fheipe,  SO  Wis.  880,  it  was  held  under 
this  section  of  tbe  statute  that  such  a  mortgage 
upon  a  future  property  executed  and  filed  was  not 
valid  as  against  a  purq^iaser  from  the  mortgagor* 
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^•hall  show  up  their  total  shipments  for  the 
reason,  and,  if  it  be  found  one  party  has  taken 
-more  than  the  other,  the  net  proceeds  of  such 
surplus  shall  be  equally  divided  between  the 
parties  hereto.  Said  Shultz  agrees  to  draw 
-uat  half  of  the  fruit  belonging  tp  said  Diclcey 
4iiid  Lurvey  to  the  boat  landing  in  Douglas, 


or  railroad  depot  at  Fennville,  as  they  may 
direct.  This  agreement  to  be  binding  upon 
the  legal  representatives  of  tlie  parties  Iiere- 
to.  Said  second  party  agrees  to  furnish  a 
man  to  help  set  out  the  trees.  Witness  our 
hands  and  seals.  John  W.  Dickey.  [L.  8.1 
John  Schultz.  [L.  8.]    A.  Lurvey.     [L.  8.  J 


-«yen  though  there  was  aratifloatton  subsequent  to 
the  mortgafiroT8  aoqulrlDg  the  property,  wblob 
jnade  tbe  mortgaflre  biodlnir  inter  partes,  of  whiob 
ilact  tbe  purobaBer  had  notioe,  no  fraud  being 
ahowQ. 

A  contract  for  tbe  sale  of  sea-weed  that  maj  be 
landed  on  the  town*8  beach  gives  the  purchaser  no 
Ti^bt  or  possession  In  the  beach,  tbe  same  beiofir  a 
mere  chattel  and  not  the  product  of  the  land.  Par- 
.floas  V.  Smith,  6  Allen,  580. 

Y.  Potential  interette. 

Land  is  the  mother  and  root  of  all  fruit,  there- 
fore be  that  h^th  it  may  grant  all  fruits  that  may 
Mrise  upon  it  after,  and  the  property  shall  pass  as 
«oon  as  the  fruits  are  extant.  A  person  may  grant 
^1  tbe  tithe  wool  that  he  shall  have  In  such  a  year, 
yet  perhaps  he  shall  hare  none,  but  a  man  cannot 
^rant  all  the  wool  that  be  shall  grow  upon  bis 
«beep  that  be  shall  buy  hereafter,  for  then  be  hath 
It  neither  actually  nor  potentially.  Grantham  v, 
fiawley,  1  Hobb  182. 

Leases  for  yeazs,  be  they  present  or  future, 
wardships  of  tenants  in  capUe  or  by  knight  serv- 
-foe,  trees,  oxen,  horses,  plate,  household  stuff  and 
the  like,  also  trees,  grass,  and  com  growing  and 
standing  upon  ground,  f  riiit  upon  tbe  trees,  wool 
upon  the  sbeep^s  back,  is  grantable.  1  Shop. 
Touch.  241. 

The  general  doctrine,  however  is  founded  upon 
« technical  rule,  and  tbe  courts  invented  tbe  doo- 
crlne  of  potential  existence  so  as  to  extend  the 
-operation  of  the  mortgage  to  property  potentially 
lielODfflng  to  tbe  mortgagor  as  an  incident  of  other 
.property  then  in  existence  and  actually  belonging 
to  him.    Ludlum  v.  Eotbsohild,  41  Minn.  21S. 

A  potential  existence  has  been  defined  as  apply- 
ing to  things  which  are  the  natural  product  or  the 
-expected  increase  of  something  already  belonging 
^to  tbe  vendor.  Hutchinson  v.  Ford,  0  Bush,  818, 
J6  Am.  Rep.  711;  Booker  v.  Jones,  66  Ala.  286;  Sto- 
well  V.  fiair,  5  111.  App.  104. 

Property  is  said  to  t>eloog  to  one  potentially 
when  it  is  tbe  ordinary  increase  or  growth  of  the 
very  property  which  he  has.   Page  v.  Larrowe, 
»  N.  Y.  B.  B.  85. 

Things  not  actually  existing  but  having  a  poten- 

-tlal  existence  may  be  tbe  subject  of  a  sale,  grant, 

•er  mortgage.    Booker  v.  Jones,  eupra;  Hurst  v. 

Bell,  72  Ala.  880;  Bums  v.  Gampbeii,  71  Ala.  298; 

Apperson  v.  Moore,  80  Ark.  66,  21  Ahl  Rep.  170; 

■Orantham  v.  Hawley,  Hob.  183;  Arques  v.  Wasson, 

61  Ga].,(KO,  21  Am.  Rep.  718:  Stowell  v.  Balr,  supra; 

Walter  A.  Wood  Mowing  A  Reaping  Mach.  Co.  v. 

Minneapolis  A  K.  Elevator  Co.  48  Minn.  404;  Mc- 

<krwn  V.  Mayer,  66  Miss.  637;  Bverman  v.  Robb.  60 

Jfiss.  668,  24  Am.  Rep.  682;  Bmithurst  v.  Edmunds, 

:14  N.  J.  Eq.  406;  Page  v.  Larrowe,  twpra;  Bruns- 

'Wlck  Balke  Collender  Go.  v.  btevenson,  21 N.  Y.  8. 

H.  802;  VanHooser  v.  Cory,  84  Barb.  9;  Conderman 

T.  Smith,  41  Barb.  404;  Andrew  v.  Newcomb,  82  N. 

T.  417;  Nestell  v.  Hewitt,  19  Abb.  N.  C.  f9fl;  Fon- 

TiUe  V.  Casey,  6  N.  C.  880, 4  Am.  Dec.  660;  Phelps  v« 

Murray,  2Tenn.  Ch.  746;  Merchants  ft  M.  Sav. 

Bank  v.  Lovejoy,  84  Wis.  601. 

A  possibility  coupled  with  an  interest  being 
assignable.    Cud  worth  v.  Scott,  41  N.H.  466. 

The  same  principles  were  recognized  in  Stadeker 
T.  Loeb.  67  Miss.  200,  even  though  section  1889  of 
fVio  Code  of  18801,  which  gave  Uie  right  to  execute 

^  L.  B.  A. 


deed  of  trust  on  future  crops,  was  lepealed  by  the 
Act  of  1886,  p.  166. 

Such  a  property  in  the  goods  sold  or  mortgaged 
existing,  tbe  deed  will  be  effectual  as  against  an 
execution  creditor.  Looker  v.  Peckwell,  88  N.  J. 
L.268. 

The  subject-matter  must  have  a  potential  exist- 
ence as  distingulBbed  from  a  mere  possibility  or 
expectancy  on  tbe  part  of  tbe  contracting  parties 
that  it  will  come  into  existence.  Paden  v.  Bellen- 
ger,  87  Ala.  677:  Hurst  v.  Bell.  72  Ala.  886. 

Otherwise  no  title  passes  to  a  purchaser.  Hutch- 
inson V.  Ford,  9  Bush,  818, 16  Am.  Rep.  711. 

And  nothing  is  conveyed.  Orcuit  v.  Moore.  184 
Mass.  48,  45  Am.  Rep.  278;  Low  v.  Pew,  108  Mass. 
847,  U  Am.  Rep.  857;  Thrall  v.  Hill.  UO  Mass.  828. 

These  principles  were  extended  to  tbe  case  of 
one  having  an  equitable  interest  in  the  land,  al- 
though the  legal  title  was  in  another,  as  the  former 
bad  the  possession  by  consent  and  the  riirhts  of  a 
legal  owner  to  the  crops  to  be  produced.  Stadeker 
V.  Loeb,  iuprcL 

Crops  being  aomation  or  addition  to  land  reason- 
ably expected  to  be  made,  may  be  the  proper  sub- 
ject of  a  mortgage.  Jones  v.  Webster.  48  Ala.  109, 
where  the  mortgage  was  made  by  a  lessee  to  se^ 
cure  the  rent  on  a  lease  for  three  years. 

The  principle  underlying  the  cases  which  bold 
that  a  potential  existence  is  sufficient,  is  that  the 
right  to  the  property  when  it  comes  into  actual 
existence  is  a  present  vested  right.  Farmers 
Loan  &  T.  Co.  v.  Long  Beach  Imp.  Co.  27  Hun,  89. 

Wbile  the  thing  Itself  need  not  have  identity  or 
separate  entity,  yet  it  must  at  least  be  tbe  product 
or  growth  or  increase  of  property  which  has  at  the 
time  a  corporal  existence,  and  in  which  the  mortga- 
gor has  a  present  Interest  and  not  a  mere  belief, 
hope,  or  expectation  of  a  future  acquired  interest. 
Paden  v.  Bellenger,  nipra.  To  the  same  effect, 
Vamum  v.  State,  79  Ala.  80:  Mayer  v.  Taylor,  69 
Ala.  408, 44  Am.  Rep.  522:  Grant  v.  Steiner,  65  Ala. 
499;  Bums  v.  Campbell,  71  Ala.  288;  Low  v.  Pew, 
tupra:  Otis  v.  Sill,  8  Barb.  112;  Pennock  v.  Coe,  64 
U.  S.  28  How.  117, 16L.  ed.  486;  Hurst  v.  Bell,  supro; 
Crlnkley  v.  Egerton,  118  N.  a  444;  Minnesota 
Linseed  Oil  Co.  v.  Maginnis,  82  Minn.  198:  Conder- 
man V.  Smith,  41  Barb.  404:  Arques  v.  Wasson,  61 
Cal.  620,  21  Am.  Rep.  718;  McCarty  v.  Blevins,  5 
Yerg.  195. 26  Am.  Dec.  262;  Sanborn  v.  Benedict,  78 
in.  800;  Congreve  v.  Evetts,  26  Eng.  L.  &  Eq.  48B, 
10  Exch.  288, 28  L.  J.  Exch.  278, 18  Jur.  656;  NesteU 
V.  Hewitt,  and  Fto'mers  Loan  ft  T.  Co.  v.  Long  Beach 
Imp.  Co.  eupra;  Brunswick  Balke  Collender  Co. 
V.  Stevenson,  21  N.  Y,  S.  R.  862;  VanHooser  v. 
Cory,  mprcL 

Therefore,  where  a  mortgage  was  made  by  a 
party,  of  hay  and  growing  crops  upon  a  farm  in 
which  tbe  mortgagor  had  not  at  tbe  time  any  in- 
terest, he  was  not  tbe  potential  owner  and  bis 
mortgage  created  no  lien  upon  such  property. 
Page  V.  Larrowe,  61 N.  T.  8.  R.  85. 

In  Russell  f.  Stevens,  70  Miss.  685,  it  is  stated  that 
possession  of  the  land  and  preparation  for  making 
a  crop  on  it,  makes  tbe  crop  to  he  grown  as  much 
a  subject  of  mortgage  and  sale  as  tbe  next  cast  of 
the  flsherman*s  net,  or  the  wool  to  grow  ou  tbe 
sheep  of  tbe  party,  and  is  therefore  the  subject  of 
a  valid  mortgage  having  a  potential  existence. 

No  principle  of  law  will  allow  a  chattel  mortgage 
operation  on  property  not  in  existence  either  act* 
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In  preaenoe  of  May  Belle  Spencer,  Djer  C. 
Putnam. 

''State  of  Michigan,  County  of  Allegan, 
88.  :  On  this  third  day  of  March,  'A.  D.  1885, 
before  me,  a  notary  public  in  and  for  said 
county,  personally  came  John  W.  Dickey, 
Addison  Lurvey,  and  John  Schultz,  to  me 


known  to  be  the  persons  whose  names  ai^ 
subscribed  to  the  written  Instrument  hereon; 
and  each  acknowledged  that  they  executed 
the  same  for  the  purpose  therein  mentioned. 
Dyer  0.  Putnam,  Notary  Public. " 

The  court  finds  the  facts  in  said  cause,  ap- 
proved on  tlie  trial  thereof,  to  be  as  follows : 


ual  or  potentlaL  Farmers  Loan  ft  T.  Co.  v.  Lonff 
Beaoh  Imp.  Co.  9upra. 

The  principles  laid  down  and  established  In  Min- 
nesota Linseed  Oil  Co.  v.  Maginnis.  supra,  were  fol- 
lowed and  approved  in  Miller  v.  MoCormick  Har- 
vesting Macb.  Co.  35  Minn.  899. 

It  must  also  be  speclflc  or  identlfled  and  capable 
of  delivery,  otherwise  it  is  not  strictly  a  con  tract  of 
sale,  but  a  special  or  executory  agreement.  Skip- 
per V.  Stokes,  42  Ala.  865, 94  Am.  Deo.  646;  Purcell 
V.  Mather,  86  AUu  670, 76  Am.  Deo.  307. 

Otherwise  such  a  mortgage  amounts  to  nothing 
more  than  a  mere  agreement  to  give  a  future 
mortgage  and  confers  no  specific  lien  on  such  af  ter- 
«ioqulred  property.    Bums  v.  Campbell,  supra. 

A  mere  possibility  or  expectancy  not  coupled 
with  au  Interest  in  or  growing  out  of  property, 
cannot  be  made  the  subject  of  a  valid  sale.  Skipper 
V.  Stokes,  supra.  To  the  same  effect,  Purcell  v. 
Mather,  supra. 

In  Adams  v.  Tanner,  6  Ala.  740,  it  was  held  that 
a  growing  crop  had  such  an  existence  as  to  be  the 
subject  of  a  sale,  mortgage,  or  other  contract,  and 
passed  an  interest  vesting  any  possession,  either 
immediately  or  at  some  future  time. 

A  tenant  for  life  may  sell  the  profits  of  his  land 
for  three  or  four  years  to  come,  and  yet  the  profits 
are  not  then  in  esse.  Fonville  v.  Casey,  6  N.  C.  880, 
4  Am.  Dec.  660. 

In  Arques  v.  Wesson,  61  Cal.  620, 21  Am.  Rep.  718, 
where  the  lessee  mortgaged  a  crop  to  be  raised  by 
him  during  the  next  ensuing  season,  being  in  pos- 
session at  the  time,  a  crop  being  afterwards  pro- 
duced, it  was  held  to  be  a  valid  mortgage  as  against 
an  attachment  at  the  suit  of  anotiier  creditor  of 
the  mortgagor. 

Where  the  seed,  not  having  been  planted,  had 
not  germinated  at  the  time  of  the  mortgage  so 
as  to  constitute  a  possibility  coupled  with  an  in- 
terest, which  might  be  the  subject  of  a  sale  or 
transfer,  it  was  held  there  was  no  potential  inter- 
est. Merchants  &  M.  Sav.  Bank  v.  Lovejoy,  84 
Wis.60L 

Annual  crops  raised  from  planted  seed  cannot  be 
said  to  have  even  a  potential  existence  before  the 
seed  is  put  in  the  ground.  Rochester  Distilling  Co. 
V.  Rasey,  66  Hun,  612. 

A  mortgage  of  such  a  crop  as  might  be  raised  or 
sold  on  some  indefinite  place  expected  to  be  rented 
by  the  mortgagee,  would  be  inoperative  and  void 
as  an  attempt  at  conveyance  of  a  mere  poeeibility 
or  expectancy  not  coupled  with  an  interest  in  or 
growing  out  of  property.  Bums  t.  Campbell,  71 
Ala.  288. 

In  Martin  v.  Thompson,  62  Cal.  618, 45  Am.  Rep. 
663,  the  court  held  that  an  action  could  not  be 
maintained  to  recover  the  possession  of  grain  sown 
and  harvested  upon  lands  to  which  the  defendant 
claimed  title  and  of  which  he  had  the  actual,  ad- 
vene, and  exclusive  possesBion,  the  grain  being 
sown  while  defendant  was  in  possession  and  not 
existing,  even  potentially,  during  the  plaintiff^s 
possession. 

Where  the  owner  of  a  farm  leased  it  for  a  year 
under  agreement  that  the  lessee  was  to  carry  on 
the  farm  '*at  the  halves,"  and  was  to  leave  on  a 
given  date  as  much  hay  as  he  found  when  he  took 
the  farm,  and  subsequently  the  lessor  mortgaged 
the  crops,  the  court  held  that  he  had  not  such  a 
potential  interest  during  the  year  as  enabled  him 
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to  make  such  mortgage.   Orcutt  v.  Moore,  184 Masfl» 
48,  46  Am.  Rep.  278. 

A  mortgaged  property,  *^be  wheat  and  other 
crops  now  growing  on  land  described,  sown  prior 
to  the  mortgage*^  was  held  valid,  there  being  a 
potential  and  substantial  existence.  Hansen  t» 
Dennison,  7  111.  App.  78. 

Crops,  the  seed  for  which  is  not  in  the  ground  at 
the  time  of  the  mortgage,  cannot  be  regarded  aa 
having  a  potential  existence  In  the  soil  at  the  time 
of  the  mortgage,  and  cannot  pass  under  such  a- 
mortgage  without  a  bill  in  equity  to  subject  thorn 
to  the  operation  of  the  morurage,  brought  after 
they  had  existence  or  the  possession  taken  by  the 
mortgagee.  Stowell  v.  fialr,  6  IlL  App.  104,  where 
the  question  was  whether  the  mortgage  pur- 
porting to  cover  future  crops  fruetua  industriale^ 
gave  the  mortgagee^  paramount  title  as  against 
the  execution  creditor,  where  the  seed  was  sowB' 
long  after  the  execution  of  the  mortgage. 

YL  EgiUtdble  doctrine. 

An  equitable  lien  is  created  by  a  mortgage  or 
conveyance  of  crops  not  yet  planted  or  not  in  ease 
where  the  thing  mortgaged  has  a  potential  exist- 
ence. Vamum  v.  State,  78  Ala.  80;  Mayer  v.  Tay- 
lor, 60  Ala.  406. 44  Am.  Rep.  S22;  Grant  v.  Steiner, 
66  Ala.  409. 

In  Pennock  v.  Ooe,  64  IT.  S.  28  How.  117, 16  L.  ed. 
486,  the  court  held  that  whenever  a  party  under- 
takes by  deed  or  mortgage  to  grant  property  real 
or  personal  which  does  not  belong  to  him  or  has  no 
existence,  the  deed  or  mortgage  is  inoperative  and 
void,  and  this  either  in  a  court  of  law  or  in  equity; 
but  this  principle  only  applies  where  the  mortgage 
is  in  pncBsentt 

Courts  of  equity  do  not,  like  courts  of  law,  eon* 
fine  themselves  to  the  giving  of  effect  to  assign- 
ment of  rights  and  Interests  which  are  absolutely 
fixed  and  in  esse,  but  support  assignments  not  only 
of  choses  in  action,  but  of  contingent  interests  and 
exi>ectancieB,  and  also,  of  things  which  have  no 
present  actual  or  potential  existence  but  rest  in 
mere  possibility,  the  assignment  of  such  interesta 
only  operating  by  way  of  present  contract  to  take 
effect  and  attach  to  the  things  assigned  when  and 
as  soon  as  they  come  in  ewe,  and  may  be  enforced  aa  • 
such  a  contract  in  rem,  in  equity.  Mitchell  t« 
Winslow,  2  Story,  C.  C.  639. 

The  opinion  in  Mitchell  v.  Winslow,  sitpt'o,  waa 
followed  by  the  court  in  Ellett  v.  Butt,  1  Wood8» 
0.  C.  214,  a  case  of  a  mortgage  of  a  crop  of  oottoa 
not  then  raised,  affirmed  in  Butt  v.  Ellett,  80  tJ.  8. 
19  Wall.  644,  22  L.  ed.  1(^  the  court  holding  that  a- 
mortgage  clause  in  a  lease  contract  could  not  oper- 
ate as  a  mortgage  prior  to  the  crops  to  which  it  re- 
lated coming  into  existeooe,  but  that  the  lien  at- 
tached and  was  effectual  from  the  time  of  the  crept  - 
existing. 

Invalidity  at  law  Imports  nothing  more  than  that 
a  mortgage  of  property  thereafter  to  be  acquired* 
is  Ineffectual  as  a  grant  to  pass  the  legal  title.    A 
court  of  equity  in  giving  effect  to  such  a  provision 
does  not  put  itself  in  conflict  with  that  principle.    It 
does  not  hold  that  a  conveyance  of  that  which  does 
not  exist  operates  as  a  present  transfer  in  equity 
any  more  than  it  does  in  law.    But  it  construes  the* 
Instrument  as  operatiog  by  way  of  present  contract 
to  erive  a  lien  which,  as  between  the  parties,  takes* 
effect  and  attaches  to  the  subject  of  it  assoon  aa  It. 
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"  (1)  That  on  the  Slat  day  of  February,  A.  D. 
1SB5,  John  Schultz  was  the  owner  and  in  pos- 
aeasion  of  the  west  half  of  the  east  half  of 
the  southwest  quarter  of  section  twenty-five, 
in  the  township  of  Saugatnck,  in  said  Al- 
legan county,  and  state  aforesaid.  (2)  That 
on   said  day  above  named    the  said  John 


Schultz  entered  into  a  contract  In  writing 
with  the  said  plaint! fTs.  which  contract  bore- 
date  the  day  and  year  aforessiid,  and  was  in- 
troduced in  evidence  on  the  trial  of  said 
cause.  (8)  That,  at  the  time  said  contract 
wasentei-ed  into,  said  parcel  of  land  described 
in  said  contract  was  the  homestead  of  said 


oomes  into  the  owneTpblp  of  the  party.    Kribbs  y,  I 
AlfOTd,  120  N.  Y.  619,  524. 

A  party  may  mortga^re  property  to  be  acquired 
after  the  execution  of  the  mortgafre,  provided  tbe 
deed  Is  properly  executed,  acknowledflred.  and  re- 
corded, or  pcesesslon  taken  of  tbe  property  l)efore 
any  lieu  bae  attached,  and  equity  will  protect  such 
a  moriga^ree  where  the  traoMction  Is  fair  and 
Honest.  Qregg  y.  Sanf  ord,  24  IlL  17,  76  Am.  Deo. 
719. 

No  rule  of  law  beinflr  infringed  nor  the  rights  of 
third  parties  prejudiced.  Beall  y.  White.  94  U.  8. 
88S.  24  L.  ed.  17a 

Whenever  the  parties  by  their  contract,  in  clear 
terms  express  an  iotention  to  create  a  positive  lien 
upon  personal  property  not  then  owned,  but  to  be 
subeequeotiy  acquired  by  the  mortgagor,  whether 
iJien  in  etne  or  not  the  mortgage  attaches  as  a  Ilea 
on  the  property  as  soon  as  ^e  mortgagor  acquires 
ft,  as  against  the  mortgagor  and  all  clairoiDg  under 
lilm,  by  voluntary  transfer,  or  with  notice,  pre- 
cisely as  If  the  property  had  been  in  being  and  be* 
longed  to  the  mortgagor  when  the  mortgage  was 
executed.    Ludlum  v.  Rothsohlld,  41  Minn.  218. 

Gnie  theory  Is,  that  the  mortgage  operates  as  an 
executory  agreement  attaching  to  the  property 
-when  acquired,  and  transferring  Id  equity  the 
beneficial  interest  to  tbe  mortgagee,  the  mort' 
fragor  .being  the  trustee  of  the  legal  title:  equity 
oonaldering  that  as  done  which  ought  to  be  done* 
IbitL 

As  respects  tbe  Bubject-matter,  such  mortgage 
takes  effect  as  of  the  time  the  crop  comes  into  ex- 
istence. Walter  A.  Wood  Mowing  &  Keaplng 
Macb.  Co.  V.  Minneapolis  &  M.  Elevator  Co.  48 
Minn.  404. 

To  tbe  same  effect  Ambuebl  v.  Matthews,  41 
Minn.  537,  a  case  of  a  chattel  mortgage  on  crops  of 
gTBin  to  t)e  raised  during  the  season  of  a  certain 
year. 

To  tbe  same  effect.  Griffith  v.  Douglass,  78  Me.  6^ 
40  Am.  liep.  885;  Edwards  v.  Peterson,  80  Me.  367; 
\^illiams  v.  Brlggs,  11  R.  1. 176,  22  Am.  Rep.  653,23 
Am.  Rep.  518;  Williams  v.  Winsor,  12  R.  L  9:  Moore  v. 
Byi  urn,  10  S.  C.  452, 80  Am.  Rep.  58;  Cressey  v.  Sabre, 
17  Hun,  120;  Quiriaque  v.  Dennis,  24  Cal.  154:  Sim- 
mons V.  Anderson,  44  Mlnn.487;  Kimball  v.  Sattley, 
56  Tt.  285:  Sillers  v.  Lester,  48  Miss.  513;  Fitch  y. 
Burk«  88  Vt.  683;  Apperson  v.  Moore,  80  Ark.  56, 
21  Am.  lEtep.  170:  Smith  v.  Atkins,  18  Vt  461;  Pen- 
nock  v.  Coe,  64  U.  S.  23  How.  117, 16L.  ed.  436;  Hurst 
▼.  Bell,  72  AJa.  836;  Booker  v.  Jones,  55  Ala.  266; 
Qregg  V.  8anf  ord,  24  HI.  17, 76  Am.  Dec  719;  Smltb- 
urst  V.  Edmunds,  14  N.  J.  Eq;  408;  Seymour  v.  Can- 
andaigua  ft  N.  F.  Co.  25  Barb.  284;  McCaffrey  v. 
'Woodin.  65  N.  Y.  450,  22  Am.  Etep.  644;  HoUroyd  v. 
Marshall,  10  H.  L.  Cas.  191;  Mitchell  v.  Winslow,  2 
Story,  a  C.  630:  Parker  v.  Jacobs,  14  &  a  112, 87  Am. 
Rep.  724. 

It  will  prevail  against  creditors  and  pur- 
oliaaers  with  notice  or  without  consideration,  al- 
though the  mortgagee  has  not  taken  possession. 
I«adlum  V.  Rothschild,  41  Minn.  218. 

0noh  a  contract  capable  of  being  perfected  by 
performance,  is  the  subject  of  a  valid  mortgage  or 
attachment  in  equity.  Forman  v.  Proctor,  0  B. 
124. 

Under  tt  the  creditor  with  whom*lt  is  made  may 
the  property  into  his  possessic^  when  it  comes 
into  existence,  and  is  the  subject  o^  transfer  by  his 
datKor,  and  hold  it  for  his  security,  and  whenever 

SS'L.KIL, 


he  does  so  take  it  into  his  possession  before  any  at» 
tacbment  has  been  made  of  tbe  same,  or  any  aHen» 
atlon,  such  creditor  under  his  executory  agreement- 
may  hold  the  same,  but  until  such  an  act  is  done  by 
him  he  has  no  title  to  tbe  same,  and  such  act  beiujr 
done  and  the  possession  thus  acq;iired,  it  then  be* 
comes  holden  by  virtue  of  a  valid  lien  or  pledge. 
Chapman  v.  Welmer,  4  Ohio  St.  481;  Columbus  Iron 
Works  Co.  y.  Renpo,  71  Ala.  677. 

It  is  an  executory  contract  attaching  when  the- 
crops  come  into  existence,  with  a  license  to  enter 
upon  the  lands  for  the  purpose  ot  removal.  White- 
V.  Foster,  102  Mass.  878. 

The  executory  agreement  is  continuing  and 
makes  the  possession  of  the  creditor  thereunder 
lawful  and  the  lien  good.  Chapman  v.  Welmer^ 
supra. 

But  in  Chynoweth  v.  Tenney,  10  Wis.  808,  it  was- 
held  that  such  a  mortgage  did  not  amount  to  an 
executory  contract  which  would  give  tbe  mort- 
gagee a  right  to  enter  and  hold  the  property  con- 
trary to  the  wish  of  the  mortgagor,  and  that  suclv 
a  mortgage  was  not  elTectual  as  an  equitable  lien, 
the  court  denying  tbe  position  taken  in  Mitcbeli 
V.  Winslow.  2  Story,  C.  C.  630. 

An  owner  may  raortguge  a  crop  not  in  esse  and 
to  be  planted  and  grown  in  futunu  but  such  con- 
veyance creates  only  an  equitable  title  as  distin- 
guished from  a  legal  one.  Bums  v.  Campbell.  71 
Ala.  288:  Grant  v.  Steiner,  66  Ala.  499;  Mayer  v» 
Taylor.  69  Ala.  403,  44  Am.  Rep.  522. 

It  vests  an  equitable  interest  but  no  legal  title. 
Seay  v.  McCormick,  68  Ala.  549. 

Tbe  lien  of  such  a  mortgagee  wUl  be  enforceable- 
agamst  the  mortgagor  and  those  holding  under 
him  with   record    notice   thereof.    Apperson  v. 
Moore,  80  Ark.  56,  21  Am.  Rep.  170;  Smith  v.  At- 
kins, 18  yt.461:  Pennock  ▼.  Coe,  64  U.  S.  23 How.  117« 
16  L.  ed.  436;  Hurst  y.  Bell,  72  Ala.  886;  Booker  v. 
Jones,  55  Ala.  266;  Columbus  Iron  Works  Co.  v. 
Renfro,  71  Ala.  577:  Gregg  v.  Sanford,24  111.  17,  76> 
Am.  Dec.  710;  Ludlum  v.  Rothschild.  41  Minn.  218; 
Smithurst  v.  Edmunds^  14  N.  J.  Bq.  408;  Stevens  v. 
Watson,  4  Abb.  App.  Dec.  802;  Seymour  v.  Canan- 
daigua  &  N.  F.  Co.  25  Barb.    284:   McCaffrey  v. 
Woodin,  65  N.  Y.  459,  22  Am.  Rep.  644;  Holroyd^ 
V.  Marshall,  10  H.  L.  Cas.  101;  Mitchell  v.  Winslow^ 
supra:  Parker  v.  Jacobs,  14   8.  C.  112,  87  Am» 
Rep.  724,  whera  the  mortgagee  was  held  entitled, 
to  recover  as  against  the  sheriff  seizing  property 
on  behalt  of  a  prior  creditor. 

Equity  will  enforce  them  without  question  when- 
ever tbere  is  anything  for  the  mortgiige  to  take- 
hold  of.  Beard  v.  State,  48  Ark.  284;  Api>erson  v» 
Moore,  supra. 

In  any  foreclosure  proceedings.  Apperson  v. 
Moore,  supra. 

A  mortgage  of  future  crops,  or  crops  to  bo- 
grown,  is  valid  in  Arkansas,  and  the  Hen  attaches 
when  the  crop  is  produced,  under  Act  of  February 
11. 1873.    Senter  v.  Mitchell,  16  Fed.  Rep.  206. 

The  lien  follows  the  grain  after  severance  and 
removal,  and  the  money  after  sale.  Keel  r.  Levy*- 
19  Or.  450:  Muse  v.  Lehman.  80  Kan.  614;  Rider  v. 
Edgar,  54  Cal.  127. 

Such  lien  is  rightly  enforced  by  a  Judgment* 
Kribbs  v.  Alf  ord,  120  N.  Y.  519.  524. 

But  can  only  attach  to  chattels  to  which  the- 
mortgagor  has  acquired  either  title  or  possession* 
JbW. 

It  would  be  valid  in  equitv  as  a  contract  to  ••» 
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John  Schaltz  and  Deborah  Schultz,  his  wife. 
(4)  That  the  plaintiffs,  in  the  spring  of  1885, 
furnished  the  peach  trees  required  in  and  by 
the  terms  of  said  contract,  and  set  them  on 
the  land  described  in  said  contract,  and  in 
«11  things  performed  the  agreements  by  them 
to  be  performed,  according  to  the  terms  of 


said  contract.  (5)  That  on  or  about  the  28d 
day  of  April,  A.  D.  1887,  the  said  John 
Schultz  and  wife  conveyed  the  premises  de- 
scribed in  said  contract  to  the  defendant  by 
warranty  deed,  with  covenants  of  title,  and 
against  incumbrances.  (6)  That,  before  and 
at  the  time  of  the  execution  and  delivery  of 


mign  the  property  when  acquired,  and  eDforceable 
ID  that  court  as  a  right  under  a  contract,  and  uot 
JI8  a  trust  attachioff  to  the  property.  OUs  v.  Sill, 
<8  Barb.  1Q2. 

And  aa  such  enforceable  as  a  right  under  the 
•contract.    Ibtd, 

Such  a  mortgage  has  been  held  a  valid  Uoense  to 
•enter  and  seize  the  property  if  it  should  be  in  ex- 
istence at  the  time  of  default,  after  which  entry 
and  seizure,  the  title  vests.  McCaffrey  v.  Woodin. 
«6  N.  Y.  459, 22  Am.  Rep.  644. 

And  such  mortgagee  has  no  right  of  action  for 
the  recovery  thereof  after  maturity,  until  dcliv- 
-ered  under  the  mortgage,  his  interest  being  only 
■an  equitable  lien.    Wilkinson  v.  KetJer,  69  Ala.  435. 

Aliter  in  the  case  of  a  planted  crop.  Mayer  v. 
^r&ylor,  69  Ala.  KB,  44  Am.  Rep.  622. 

If  the  attachment  or  assignment  takes  place 
prior  to  the  taking  of  such  possession,  the  lien  is 
lost.    Chapman  v.  Welmer,  4  Ohio  St.  481. 

When  the  mortgage  was  not  of  a  growing  crop, 
^he  mortgagors  not  having  entered  upon  the  prem- 
ises having  no  right  to  do  so  for  two  months  after 
the  execution  of  the  mortgage,  the  cotton  not 
being  planted  for  more  than  two  months  after  the 
Tight  of  entry  accrued,  the  mortgage  operating  on 
"Cottonnot  planted  but  intended  to  be  planted  in 
proper  season  after  entry,  and  cultivated  to  ma- 
turity during  the  term,  the  court  held  that  if  any 
other  relation  existed  between  the  parties  than 
that  of  mortgagor  and  mortgagee,  the  mortgage 
was  invalid  at  law  as  a  conveyance  of  things  not 
in  existence  unless  ratified  by  some  act  done  by 
the  mortgagor  after  their  acquisition,  but  would 
in  equity  attach  to  the  crop  as  it  came  into  exist- 
-ence,  transferring  the  beneficial  Interest  against 
the  mortgagor  and  all  others  than  bona  fide  pur- 
-chasers  without  notice.  Booker  v.  Jones,  65  Ala. 
^66. 

See  **8pcctal  staUdoctrtneaand  lawsj**  infru^  XXI. 

VII.  Description. 
a.  OenercAruHes. 

Generality  and  Indeflniteness  of  description  will 
not  avoid  a  conveyance.  Ellis  v.  Martin,  60  Ala. 
«4. 

Personal  property  can  seldom  be  so  described  in 
any  instrument  as  to  enable  a  stranger  to  select  it 
Irom  other  property  of  a  like  kind,  without  the  aid 
•of  other  facts  Uian  those  mentioned  in  the  instru- 
ment itself.  Mills  V.  Kansas  Lumber  Co.  26  Kan. 
674, 578. 

A  chattel  mortgage  ought  not  to  be  a  drag  net 
-covering  a  whole  act  in  general  terms.  Muir  v. 
Blake,  67  Iowa,  662. 

It  is  uncertainty  that  wiU  not  be  removed  when 
the  conveyance  is  read  in  the  light  of  the  droum- 
•ctances  surrounding  the  parties  at  the  time,  their 
manifest  design  being  considered.  EllJs  v.  Martin, 
^upra. 

When  such  a  debt,  liability,  or  obligation  exists, 
then  any  agreement  or  language  by  which  prop- 
erty is  suflBciently  identified  and  designated  as  a 
security  for  its  payment,  will  amount  to  a  mort- 
4rage.    Steams  v.  Oaflord,  66  Ala.  644. 

Descriptions  do  not  identify  of  themselves,  but 
•only  furnish  the  means  of  identification,  gMng 
certain  marks  or  characteristics  which  aid  to  single 
out  the  thing  intended.  Wllley  t.  Snyder,  84  Mioh. 

IK)  L.R  A. 


The  property  must  be  definitely  pointed  out  so 
as  to  be  distinguishable  or  capable  of  identification. 
Ludlum  V.  Rothschild,  41  Minn.  218:  Walter  A. 
Wood  Mowing  &  Reaping  Mach.  Co.  v.  Minneapo- 
lis &  N.  Elevator  Co.  48  Minn.  404. 

The  description  must  be  sufflclently  specific  to 
enable  parties  examining  the  record  to  identify 
the  property.    Winter  v.  Landpbere.  42  Iowa,  47L 

In  order  to  affect  purchasers  or  others  acquiring 
rfflrhts  in  the  crop  with  notice  of  the  mortgage  lien, 
there  must  be  a  description  in  the  mortgage  by 
which  it  can  be  idenlified.  Dodds  v.  Neol,  41  Ark. 
70;  Krone  v.  Phelps,  43  Ark.  860. 

It  must  be  such  as  will  enable  third  persons 
clearly  to  identify  the  property  when  aided  by  in- 
quiries which  the  instrument  itself  indicates  and 
directs.  Strolberg  v.  Biandenberg,  80  Minn.  848: 
Griffiths  V.  Wheeler,  81  Kan.  17;  Mills  v.  Kansas 
Lumber  Co.  26  Kan.  674,  578. 

Otherwise  the  mortgage  is  void  for  uncertainty. 
Souders  v.  Voorhees,  86  Kan.  138;  Tootle  v.  Lyster, 
26  Kan.  689;  Parsons  Sav.  Bank  v.  Sargent,  2()  Kan. 
576;  Golden  v.  Cockril,  1  Kan.  259, 81  Am.  Dec.  510: 
Richardson  v.  Alpena  Lumber  Co.  40  Mich.  208: 
Hires  V.  Hurff,  89  N.  J.  L.  4;  Fowler  v.  Hunt.  48 
Wis.  845;  Muir  v.  Blake,  67  Iowa,  662;  Williamson 
V.  Steele,  d  Lea,  627.  81  Am.  Rep.  652. 

It  must  be  either  general  or  special,  so  as  to 
enable  any  one  to  take  the  deed  and  from  its  face 
designate  the  property  described.  Overton  v.  Hol- 
inshade.  6  Heisk.  683.  To  the  same  effect,  William- 
son V.  Steele,  supra. 

The  property  must  come  within  its  descriptive 
words.  Curtis  v.  Wilcox,  49  Mich.  427. 

Yet  it  is  not  necessary  that  the  full  description 
given  should  apply  to  each  article.  Fordyoe  v. 
NeaU  40  Mich.  705. 

So  it  is  not  necessary  that  the  description  of  the 
property  should  be  such  that  it  may  be  identified 
by  a  written  recital;  it  need  not  be  such  as  would 
entitles  stranger  to  select  the  property,  but  must 
pointout  thesubject-matterso  thata  third  party 
by  Its  aid  together  with  the  aid  of  such  inquiries 
as  the  inrtrument  suggests,  may  identify  the  proi>- 
erty.  Kimball  v.  Sattley,  65  Vu  286,  45  Am.  Rep. 
614;  Jones,  Chat  Morcg.  §»  58,  65. 

A  description  is  sufficient  when  in  its  terms,  or  by 
reasonable  implication  arising  from  the  facts  stated 
in  respect  to  its  circumstances,  relations,  and  con- 
nections, it  designates  the  property  so  that  it  can 
be  certainly  seen  or  ascertained.  State  v.  Logan, 
100  N.  a  464. 

Resort  must  be  had,  in  nearly  all  cases,  to  other 
evidence  than  that  furnished  by  the  mortgage 
itself , to  enable  third  persons  to  identify  mortgaged 
property,  and  generally  where  there  is  a  descrip- 
tion of  the  property  mortgaged  and  the  description 
is  true,  and  by  the  aid  of  such  description  and  the 
surrounding  circumstances  the  third  person  would 
Id  the  ordinary  course  of  things  know  the  property 
that  was  mortgaged,  the  description  will  be  heM 
to  be  sufficient.  Mills  v.  Kansas  Lumber  Oo.  St 
Kan.  674,  678. 

In  WUey  v.  Snyder,  84  Mich.  60.  it  was  held  that 
written  descnptiona  of  property  were  to  be  Inter- 
preted in  the  light  of  the  facts  known  to,  and  in 
the  minds  of  the  parties  at  the  time,  and  that  a  sab- 
sequent  purchaser  or  morigagor  was  supposed  to 
acquire  a  knowledge  of  all  the  facts  so  far  as  it  Is 
needful  for  his  protection  and  pnrohaae  in  view  of 
that  knowledge^ 
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-mtAd  deed  by  said  John  Schultz  and  wife  to 
•aid  defendant,  he,  the  said  defendant,  had 
4u:tual  notice  and  knowledge  of  the  existence 
and  terms  of  said  contract  between  said 
Bchultz  and  said  plaintiffs,  and  that,  before 
-And  at  the  time  of  the  execution  and  delivery 
of  said  deed,   it  was  agreed  between  said 


Bchultz  and  said  defendant  that  said  defend- 
ant should  pay  said  Schultz  $1,850  for  said 
land,  instead  of  $2,000,  the  full  purchase 
price  thereof,  and  that,  as  part  of  the  consid- 
eration for  tlie  sale  of  said  land,  said  defend- 
ant should  settle  with  said  plaintiffs  fur  their 
interest  in  the  peach  trees  on  said  land ;  said 


A  plaintiff  in  all  such  cases  must  reoover  on  the 
«treni?th  of  his  own  title,  and  not  on  the  weakness 
of  the  defendant's.    Eergert  y.  White,  60  Iowa.  464. 

In  Eiites  ▼.  Springer.  47  Mo.  App.  99,  the  failure 

•of  a  chattel  mortgage  to  locate  the  property  and 

«tate  who  is  the  owner  was  cured  by  other  porHons 

•of  the  instrument  showing  the  mortgagor's  resl- 

ileoce  and  his  poeaession  of  the  property. 

The  suflBcienoy  of  the  description  as  submitted  to 
-€he  jury  as  a  question  of  fact,  was  held  error  in 
Austin  V.  French,  86  Mich.  199,  the  question  of  the 
sufficiency  being  for  the  court. 

Where  the  com  was  green  and  growing  when 
'the  mortgage  was  made  and  in  the  mortgagor's 
po^sessioQ  until  levied  upon,  there  being  no  identi- 
4oatlon  of  the  corn  at  the  time  of  the  mortgage  and 
oo  portion  was  ever  designated  or  set  apart  as  that 
-which  waa  mortgaged  or  intended  to  t)e,  there  be- 
-ing  considerable  more  com  on  the  tract  described 
^than  the  quantity  mentioned  In  the  mortgage,  not 
«inJform  in  quantity  and  value,  the  court  held  the 
4le9crlption  Insufficient  and  the  mortgage  void  for 
4inoertalnty.   Bonders  v.  Voorhees,  86  Kan.  188. 

b.  SujflcUnL 

In  Floyd  T.  Morrow,  26  Ala.  858.  the  mortgage 
•4eed  conveyed  inter  dUa  the  hire  of  certain  slaves 
**or  the  use  of  them  the  present  year,  and  what- 
•ever  negroes,  I  [the  mortyragor],  may  hire  next 
year  to  make  a  crop  with  and  the  entire  crop  1 
cnay  make  this  year  and  next,"  and  was  held  not 
▼old. 

Where  there  was  a  verbal  agreement  for  the 
-payment  of  a  debt  and  of  supplies  to  be  furnished 
***  out  of  the  first  cotton  that  may  be  gathered  "  the 
•oourt  held  there  was  a  sufficient  description  of  the 
property  to  support  a  valid  mortgage.  Steams  v. 
-Gaiford,  66  Ala.  644» 

A  description  as  follows  **my  entire  crop  of  oot- 
-ton,  and  com  of  the  present  year,"  was  held  not  to 
^>e  void  for  uncertainty,  although  very  general  and 
indefinite,  still  it  was  capable  of  being  rendered 
^certain  by  evidence  showing  the  lands  cultivated 
in  that  year,  and  the  quantity  of  com  and  cotton 
raised  thereon.  ElUs  v.  Martin,  60  Ala.  894.  To  the 
«ame  effect,  Seay  v.  MoCormick,  68  Ala.  618. 

Where  the  language  of  the  descriptive  clause  was 
'**a1I  of  the  crops  of  corn  and  cotton  and  cotton 
«eed  and  crops  of  every  other  name  and  description 
to  be  grown  this  year  1888  In  this  county,"  the 
•court  held  it  a  valid  pledge  of  the  crop  to  be  grown 
that  year.    Hamilton  v.  Maas,  77  Ala.  288. 

Where  the  description  of  the  property  in  a  mort^ 
.cage  was  **  my  entire  crup  of  cotton  and  com,"  the 
-court  held  that  though  such  description  was  gen- 
•eral  yet  it  wad  sufficient  to  put  a  party  purchasing 
from  the  mortgagor  upon  inquiry,  whether  such 
•«otton  was  the  same  as  that  conveyed  by  the  mort- 
.^age.    Smith  v.  Fields.  79  Ala.  886. 

A  description  as**all  my  crop  of  com,  cotton,  or 
•other  produce  that  I  may  raise,  or  in  which  I  may 
In  any  manner  have  an  interest  for  the  year  1884  " 
-in  a  certain  county  and  state,  was  held  not  void  as 
"to  third  parties  for  uncertainty,  the  mortgage  be- 
ing recorded  and  constructive  notice,  intrinsic 
•OTidence  being  admissible  to  specify  or  make  clear 
-Che  description.  Johnson  v.  Qrlsard,  8L.  B.  A.  786, 
m.  Ark.  410. 

fio  a  description  as  ''all  my  entire  cfop  of  ootton 
mod  com  to  be  raised  by  mo  the  present  year  or 


contracted  by  me,"  reciting  the  mortgagee's  name, 
was  held  to  be  sufficient  and  not  void  for  uncer- 
tainty.   Henderson  v.  Gates,  68  Ark.  STL 

And  a  description  as  **  eight  bales  of  cotton 
weighing  600  pounds  each  of  tbe  crop"  which  the 
mortgagor  should  raise  in  a  designated  locality  was 
held  not  to  be  void  for  uncertainty  where  the 
whole  crop  did  not  show  such  a  number  of  bales. 
Watson  V.  Pugb,  61  Ark.  218. 

Again  a  description  covering  the  crops  to  be 
grown  upon  certain  lands  '^during  the  years  A  D. 
1886, 1889,  and  for  each  and  every  succeeding  year 
until  the  debt  hereby  secured  is  fully  paid"  was 
held  not  to  be  void  as  to  the  crops  raised  by  the 
mortgagor  on  the  land  two  years  after  the  date  of 
the  mortgage,  by  reason  of  uncertainty  as  to  time 
for  the  growing  of  the  crops.  Merchants  Nat» 
Rank  of  Devils  Lake  v.  Mann,  2  N.  Dak.  456. 

A  description  In  a  mortgage  as  follows  **an  un- 
divided two-thirds  interest,  the  same  being  the  en- 
tire interest  of  [the  party  named]  in  and  to  sixty 
acres  of  wheat  now  in  and  growing"  on  a  specified 
portion  of  a  certain  section  in  a  given  township, 
range,  etc.,  was  held  not  to  be  void  for  uncertain- 
ty, the  property  being  capable  of  identification  by 
inquiry.    Nichols  v.  Barnes.  8  Dak.  148. 

8o  a  description  as  follows  **  as  an  advance  on 
my  crops  of  cotton,  com,  oats,  etc.,  growing 
and  to  be  grown  in  the  year  1879,  the  same  being 
now  planted,  to  enable  me  to  make  my  said  crop, 
and  I  do  hereby  give  them  a  mortgage  on  all  my 
said  crops  to  take  effect  as  soon  as  my  said  crops 
are  planted'*  was  not  too  vague,  uncertain,  or  con- 
tradictory, and  not  such  a  description  as  would  en- 
title the  owner  to  have  an  execution  thereon 
quashed  and  the  levy  dismissed.  Crine  v.  Tif ts,  66 
Oa.644. 

Again  a  mortgage  describing  the  property  con- 
veyed as  ''all  crops  growing  and  to  be  grown"  was 
held  valid  as  to  tbe  crops  growing  at  the  time  of 
the  mortgage,  although  the  jrear  was  not  specified, 
but  void  as  to  the  crops  to  be  grown.  Luce  v. 
Moorehead,  78  Iowa,  498. 

Where  a  mortgage  was  made  of  crops  grown 
during  the  year  1886,  the  court  held  that  the  mort- 
gage included  crops  raised  In  that  year  after  the 
execution  of  such  mortgage.  In  that  case  the 
mortgage  waa  executed  in  the  early  part  of  tbe  year 
1886,  so  that  no  crops  could  previously  have  been 
gathered  or  grown  in  that  year.  Korris  v.  Hix,  74 
Iowa,  624. 

So  where  a  mortgage  described  the  property  as 
inler  dUa  ''all  crops  to  be  grown  or  raised"  by  the 
mortgagor  in  a  certain  year  on  certain  lands,  de- 
scribed according  to  congreertonal  surveys,  the 
court  held  the  description  sufficient.  Wheeler  v. 
Becker,  68  Iowa,  788. 

Again,  where  the  description  in  the  mortgage 
was  as  follows,  thirty-five  acres  of  winter  wheat 
now  standing  and  growmg  on  the  southeast  quar- 
ter of  srotion  Na  29,  township  No.  24,  of  range  1 
east,  in  Harvey  county,  state  of  Kansas,  tbe  court 
held  the  description  sufficient  and  the  mortgage  not 
void  for  uncertainty.  Muse  t.  Lehman,  80  Kan. 
514. 

And  where  the  description  was  **tweDty  acres  of 
wheat  now  sown  and  growing  on  the  ground,  and 
still  to  be  sown  on  the  twenty  acres  this  present 
season,"  the  oourt  held  it  was  not  void  for  uncer- 
tainty, indloatlng  the  plain  intention  to  oover  th» 
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defendant  at  that  time  supposing  that  said 
plaintiffs  would  take  for  their  interest  in  said 
trees  the  value  of  said  trees  at  the  time  of 
setting,  and  interest  thereon.  (7)  That  the 
plaintiffs  duly  selected  the  year  1891  as  one 
of  the  years  when  they  would  take  one  half 
of  the  crop,  according  to  the  terms  of  said 
contract ;  that  said  defendant  was  orally  in- 


formed by  said  plaintiffs  of  such  8elect1oi» 
July  4,  1891,  ana  that  on  or  about  August  22, 
1891,  the  said  plaintiffs  gave  said  defendant, 
written  notice  of  such  selection,  and  after- 
wards, and  on  or  about  the  26th  day  of  Au- 
gust, 1891,  offered  and  attempted  to  pick  their- 
share  of  the  fruit,  but  defendant  refused  to 
permit  them  to  do  so,  and  denied  that  they 


first  twenty  aores  of  wheat  sown,  and  that  subse- 
quent purchaaen  or  IncumbrancerB  should  make 
inqatry  as  to  which  portion  was  BO#rn.  Wade  v. 
Strachan,  71  Mloh.  4S0. 

Where  the  description  was  one  half  of  all  the 
crop  firrowiog,  the  court  held  It  meant  one  undi- 
vided half  of  such  crop,  and  as  a  description  was 
sufficiently  definite.  Melin  v.  Reynolds,  83  Minn. 
6& 

A  description  as  f ollowa,  '*The  N.  W.  one  fourth 
of  N.  W.  one  fourth,  and  8.  W.  one  fourth  of  N. 
W.  one  fourth,  in  section  11,  township  number  one 
hundred  thirty-four  (184)  north,  of  range  thirty- 
eight  (38),  eightie,  (88)  ackers  In  crop,  (88)  ackers  in 
whead  and  (0)  ackers  ods,  all  of  said  property,**  it 
was  held  that  the  mortgagor's  then  growing  crop 
of  thirty-nine  acres  was  Intended  and  passed  by 
the  mortgage.  Strolberg  v.  Brandenberg,  89  Minn. 
818. 

A  description  In  a  chattel  mortgage  upon  all  the 
crops  growing  upon  "the  northeast  quarter  - 17  - 
106  - 14**  then  in  the  possession  of  the  mortgagor  In 
a  certain  town  and  county  in  the  state  ^'consisting 
of  U!  acres  of  wheat,  15  acres  of  oats,  6  acres  of 
corn,  and  8  acres  of  flax**  sown  and  raised  by  the 
mortgagor  thereon,  the  mortgagor  residing  on  and 
cultivating  the  land  that  year,  the  mortgage  being 
duly  filed,  was  held  sufficient  and  the  record  con- 
structive notice  of  which  a  purchaser  from  the 
mortgagor  was  bound  to  take  notice,  and  therefore 
bought  subject  to  the  mortgage.  Close  v.  Hodges, 
14  Minn.  304. 

So  a  descriotion  as  ^*the  entire  crope  of  corn  and 
other  agricultural  products  to  be  raised  and 
gathered  by  the  grantor,  bis  family,  or  employes 
under  him  during  the  year  1891,  on  land  cultivated 
or  controlled  by  him**  in  a  certain  county  in  the 
state,  was  held  sufficiently  definite.  Russell  v. 
Stevens,  70  Miss.  686. 

Where  a  mortgage  described  the  property  as 
"now  growing  and  standing**  in  a  certain  field,  it 
was  held  that  such  description  only  applied  to  the 
cereals  when  nourished  and  supported  by  tbe  earth, 
and  did  not  Include  grain  and  corn  cut  or  thrashed 
as  atrainst  an  execution  creditor.  Ford  ▼.  Suther- 
lin,2Mont.  410. 

A  description  as  follows,  "on  a  certain  field  or 
farm  in  the  possession  of,'*  and,  **on  lands  owned  or 
rented  by  me  during  the  present  year,**  was  held 
sufficient.  Gwathney  v.  Btheridge,  99  N.  C.  671; 
Atkinson  v.  Graves.  91 N.  0. 99. 

A  description  giving,  "a  lien  on  all  crops  raised  on 
lands  owned  or  rented  by  me  during  the  year  1883,** 
was  held  sufficient  it  being  found  that  the  mortga- 
gor was  the  owner  of  the  premises  upon  which  the 
crop  WHS  raised.    Woodlief  v.  Harris,  95  N.  C.  211. 

So  a  description  as  follows:  **  My  tobacco  crop 
to  be  grown  this  year  on  my  own  laud,  and  to  con- 
tain eight  acres,  including  one  third  in  the  crop  of 
[a  specified  person]  to  contain  not  less  than  three 
acres  and  my  one-third  interest  In  [another's]  crop 
not  less  than  two  acres,  all  on  my  own  land  to  be 
grown  this  year,'*^was  held,  in  an  indictment 
forTlolating  section  1089  of  the  North  Carolina 
Oode,  sufficient  for  the  purpose  of  conveying 
tobacco  cultivated  in  the  year  of  the  mortgage  up. 
on  lands,  for  which  the  mortgagor  hod  only  a  bond 
title  to  what  he  claimed  as  his  own,  and  that  the 
purchaser  of  the  tobacco  from  the  mortgagor  was 


properly  convicted  under  the  above  section.  Stat»> 
V.  Logan.  100  N.  C.  464. 

AgHin  a  description  as  follows,  "entire  crop  of 
cotton  to  be  raised  by  me  or  my  tenants,  on  all  my 
lands  during  the  year  1889,**  was  held  sufficient, 
identifying  the  lands  and  the  cotton  embcaced  by 
it,  with  such  definiteness  that  the  same  could  be  as- 
certained and  known.  Brown  v.  Miller,  106  N.  C 
885. 

Such  a  description  was  held  good,  even  where  the 
lands  were  recovered  from  the  mortgagor  by  one' 
having  a  superior  title.    Ibid. 

A  description  as  follows,  *'  all  my  entire  crop  now 
growing  or  to  be  grown  the  present  year,  on  my 
own  land*'  was  held  a  sufficient  designation  of  th»- 
property.    Weil  v.  Flowers,  109  N.  C.  212. 

Where  the  description  was, ''  all  the  grass,  oats* 
and  corn  now  growing  on  280  acres  of  said  farm.*** 
the  court  held  such  description  sufficient.  Kim- 
baU  V.  Sattley,  66  Vt.  286,  46  Am.  Bep.  614. 

In  Crinkley  v.  Bgerton,  118  N.  a  i44.  it  was  heldi 
that  a  mortgage  upon  the  crope  to  be  raised  on  the- 
farm  described  and  **on  any  other  lands  he  may 
cultivate  during  the  present  year**  was  valid  as  to 
the  crops  on  the  lands  described,  though  roll  as  to 
those  raised  on  **any  other  lands,**  following 
Woodlief  V.  Harris,  stipro;  Gwathney  v.  Etheridge^ 
99N.a5n. 

o.  InsuJllcUnU 

A  description  of  **all  of  a  crop  of  ten  aoreii  of^ 
cotton  to  be  grown**  by  the  mortgagor  upon  a. 
field  of  forty  acres  of  cotton,  was  held  to  be  void 
for  uncertainty,  the  court  refusing  parol  evldcmco 
to  mark  out  the  particular  ten  acres  Intended. 
Krone  v.  Phelps,  43  Ark.  860. 

In  Darr  v.  Ketnpe,  64  Ark.  91,  a  description  as- 
foUows:  **A11  the  crop  of  cotton  which  I  may  ruiee^ 
or  any  which  I  may  in  any  manner  have  an  inter- 
est in  for  the  year  1888,  on  five  acres  of  land  situ* 
ated  on  and  in  the  south  portion  of  the  west  ficlci 
on  my  own  farm,**  was  held  not  to  cover  five  acres, 
of  cotton  grown  in  the  northern  part  of  the  field,, 
although  it  was  the  only  crop  grown. 

Where  the  mortgages  de9crit>ed  the  property  a» 
"an  advance  on  my  crops  of  cotton,  corn,  oais.'*^ 
etc,  '^  growing  and  to  be  grown  in  the  year  1879». 
the  same  being  now  planted.,  .  .  and  ...  a  mort- 
gage of  all  my  said  crops  to  take  effect  as  soon  as* 
my  said  crops  are  planted,**  it  was  held  the  descrip- 
tion was  too  vague,  uncertam,  and  contradictory* 
the  mortgages  being  executed  in  April  and  May 
and  no  crops,  except  a  small  portion,  being  planted 
at  the  time  .of  the  mortgage.  Crlne  v.  Tif  is,  6S- 
Ga.  644. 

A  chattel  mortgage  ought  not  to  be  a  draor-neS- 
covering  a  whole  act  in  general  terms.  Muir  v. 
Blake,  67  Iowa,  662. 

Where  the  description  was,  **  all  the  grain,  oata«. 
wheat,  flax  and  bom  raised**  the  mortgaare  not 
stating  the  year  or  time,  the  court  held  the  de- 
scription insufficient  to  raise  an  Inquiry  which 
would  lead  to  the  identification  or  discovery  of  tho 
property  conveyed,  and  held  the  mortgage  void 
for  uncertainty.    Barr  v.  Gannon,  68  To  wo,  20. 

Where  the  description  was  all  and  the  entire 
crop  of  flax  and  wheat,  and  other  grain  or  produoe>' 
raised  on  the  east  half ,  etc.,  the  mortgage  not  de- 
ioribing  or  referring  to  crops  growing  at  the  tlm» 
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-iiad  any  share  of  the  fruit ;  and  that  defend - 
ADt  took  and  concerted  to  his  own  uee  the 
-^entire  crop  of  fruit  grown  on  said  trees  dur- 
ing that  year.  (8)  That  the  value  of  the 
peaches  grown  during  the  year  1891  on  the 
irees  set  by  said  plaintiffs  on  said  land,  under 
said  contract,  amounted  to  the  sum  of  $1,- 
-641.07  at  the  time  of  the  conversion  of  the 


same  by  aaid  defendant  to  his  own  use,  and 
that  the  value  of  one  half  of  the  peaches,  at 
the  time  when  they  were  so  converted  by  said 
defendant  to  his  own  use,  was  the  sum  of 
$770.58.  (9)  That  the  value  of  one  half  of 
the  peaches  converted  to  his  own  use  by  said 
defendant  before  August  22,  1891,  was  the 
sum  of  $160,  as  near  as  the  same  can  be  now 


9>ut  to  crops  raised,  the  court  held  the  Idesoiiptioa 
indefinite  and  uncertain  as  not  sbowing  when  the 
•crops  were  raised,  and  refused  parol  evideuce  to 
identify  the  property  mortgaged.  Bggert  v.  White, 
-69  Iowa,  464. 

8o  where  the  deserlption  was,  ^all  the  out  and 
,^rowln£r  and  having  iprown,**  it  was  held  InsulB- 
•oient  as  not  showing  that  it  meant  all  the  crops  out, 
.tfTOwiiig,  and  grown  on  the  land.  Cray  v.  Our- 
vier,  68  Iowa,  636. 

Where  a  mortgage  was  exeonted  upon  crops  to 
be  sown  and  planted  and  described  as  **  aTMut  fifty 
«cre80f  wheat;  twenty  acres  of  oats;  also  twelve 
.acres  of  barley  and  twenty  acres  of  corn;  also  two 
acres  of  buckwheat  to  be  sown  and  raised  on  the 
land  leased  . . .  upon  . . .  lying  and  being  in  seo- 
tionlT**  In  a  certain  township  and  county,  the 
«ourt  held  such  description  indefinite  (and  uncer- 
tain and  further  that  in  order  that  such  a  mort- 
gage should  be  valid  as  against  third  persons,  it 
abould  state  the  year  and  term  in  which  the  crop 
was  to  be  grown.  Pennington  v.  Jones.  67  Iowa, 
87. 

So  where  the  crop  was  described  ss  *'  pII  the  crops 
•raised  by  me  in  any  part  of  Jones  count/  for  the 
term  of  three  years"  the  court  held  it  u  roving  de- 
acrlption  with  oothing  in  the  way  of  Ideotiflcation 
to  suggest  inquiry  wbere  the  crops  might  be  found, 
•except  the  body  of  the  county,  and  that  third 
parties  could  not  be  charged  with  notioe  of  such 
■mortgage.   Muir  ▼.  Blake,  supra. 

And  a  description  as  follows,  400  bushels  of  com 
now  growing  and  being  on  tbe  west  half  of  section 
as.  towns,  south  of  range  8,  east  of  the  6  P.  M.,  was 
held  void  for  uncertainty,  as  giving  no  clew  by 
which  third  parties  might  know  what  part  was 
mortgaged  and  what  reserved.  CSark  v.  Yoorhees, 
36  Kan.  144,  following  Souders  v.  Yoorhees,  Id. 
168,  wherein  the  description  was,  600  bushels  of 
-oom  growing,  located,  and  being  upon  the  west 
half  of  section  86,  town  h,  south  of  range  8  east,  if 
aaid  com  matures  before  the  maturity  of  the  note 
flecured  in  thisj  mortgage,  the  said  Bumside  to 
shuck  the  same  and  put  in  cribs  on  the  premises 
above  described.  Tootle  v.  Lyeter,  86  KaxL  680; 
Parsons  6a V.  Bank  v.  Sargent,  20  Kan.  677;  Golden 
T.  Gockril,  1  Kan.  2S0,  81  Am.  Bea  610,  to  the 
•aame  effect. 

Where  a  husband  and  wife  by  duly  recorded 
4leed,  executed  a  trust  to  secure  a  debt  upon  the 
**eiitire  interest  of  grantees  In  twenty-five  bales  of 
cotton  to  be  raised  by  them,  or  any  hands  they 
may  employ  during  the  year  1802,  on  lands  belong- 
ing to  them,  or  any  other  lands  they  may  cultivate 
-during  the  year,**  and  subsequently  the  husband 
b7  deed  recorded  conveyed  the  same  to  secure 
another  debt,  it  was  held  that  such  first  mortgage 
was  void  for  uncertainty  in  the  description.  Bed- 
-fleld  V.  Montgomery  (Misa)  Oct.  80,  1888,  over- 
ruling and  disapproving  of  Draper  v.  Perkins,  67 
Hisam. 

In  Weil  V,  Flowers,  109  N.  a  n2,tt  was  held  that 
a  description  ss  follows,  "or  any  other  land,**  was 
too  indefinite,  pointing  out  no  particular  lands. 
The  landt  of  the  maker  at  the  time  of  execution  of 
the  deed  could  be  seen  and  known,  while  those  he 
enight  coltivate  could  not. 

A  description,  **  all  our  crop  of  cotton,  oom, 
and  cottonseed  to  be  raised  by  either  of  us  in  the 
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year  1886,  on  the  place  of,**  a  person  therein  named 
was  held  insufficient  as  not  showing  that  they 
were  to  be  raised  by  the  mortgagor  upon  lands 
suflloiently  described  in  the  deed,  or  by  reference 
therein  for  identincatlon,  and  as  not  showing  that 
it  was  confined  to  crops  grown  on  land  next  there* 
after  to  be  cultivated,  and  uot  extended  to  future 
successive  use.    State  v.  Garris,  08  N.  a  788. 

In  liountree  v.  Brltt,  94  N.  0.  lOA,  the  court  fol- 
lowed tbe  principles  laid  down  in  the  prior  cases, 
but  held  a  description  inter  alia,  '"and  my  entire 
crop  of  every  description,**  was  too  vague  and  un« 
certain  to  pass  any  title,  that  such  a  mortgage 
must  designate  the  place  of  products  in  such  a 
manner  that  it  can  be  identified. 

A  description  as  follows  **  one  bale  of  good  mid- 
dling cotton  that  I  may  make  or  cause  to  be  made 
or  grown  during  this  year,  to  weigh  not  less  than 
SOO  pounds**  was  held  defective  as  not  designating 
and  identifying  the  piece  sought  to  be  conveyed,  so 
that  It  could  be  separated  from  other  property  of  a 
like  kind, and  the  mortgage  void  for  uncertainty. 
Atkinson  v.  Graves,  91 N.  C.  09. 

See  also  Crinkley  v.  BSgerton,  118  N.  €L  444,  et  supra, 
heading,  *'3K0lelent.** 

Yin.  Parol  eotdenee  to  identifv* 

Such  Just  interpretation  must  be  given  to  the 
description  as  will  effectuate  the  intention  of  tbe 
parties,  if  this  can  be  done  consistently  with  the 
rules  of  law.    State  v.  Logan,  100  N.  C  464, 

Parol  evidence  would  be  admissible  in  the  case 
of  a  description  as  one  horse,  for  the  purpose  of 
Identifying  it,  providing  the  mortgagor  had  only 
one  such  snimal,  but  in  case  of  his  having  several 
of  the  same  kind  there  is  a  patent  ambiguity,  and 
such  evidence  would  not  be  admissible.  Bpivey  v* 
Grant,.96  N.  C  fSiL 

In  Nichols  V.  Bames,  8  Bok.  148,  it  is  said  to  be 
impossible  to  describe  personal  property  so  well  as 
to  preclude  the  necessity  of  parol  evidence  to 
Identify  it. 

It  is  well  settled  that  parol  evidence  is  admissi- 
ble to  show  the  identity  of  property  the  subject 
of  a  cbattel  mortgage.  Duke  v.  Strickland,  43  Ind. 
494;  Chapln  'v.  Crane,  40  Me.  561;  Skowhegan  Bank 
V.  Farrar,  46  Me.  29):  Elder  v.  Miller,  60  Me.  118; 
Brooks  V.  Aldrtch,  17  N.  H.  448;  Harding  v.  Ck>burn, 
U  Met.  888,  46  Am.  Dec.  680:  Ck>mins  v.  Newton.  10 
Allen,  618;  Putnam  v.  Gushing,  10  Gray,  884;  Crosby 
V.  Baker,  6  Allen,  286:  Morrill  v.  Keyes,  14  AJlen« 
222;  Lawrence  v.  Bvarts,  7  Ohio  St.  194;  Morse  v. 
Pike,  16  N.  H.  629:  Burditt  v.  Hunt,  25  Me.  419, 48 
Am.  Dec  289;  Wolfe  v.  Dorr,  24  Me.  104;  Winslow  v. 
Merchants  Ins.  Go.  4  Met.  8U6,  88  Am.  Dec.  868; 
Welch  V.  Sackett,  18  Wis.  248;  Smith  ▼.  Jenks,  1 
Denio,  680. 

In  Stephens  v.  Tucker,  66  Oa.  648,  it  is  held  that 
parol  evidence  was  admissible  for  the  purpose  of 
identification  of  the  part  of  the  crop  so  mort* 
gaged,  the  question  being  one  for  tbe  jury. 

Proof  of  extrinsic  circumstances  may  be  given 
by  parol  to  apply  a  description  to  its  subject-maU 
ter,  and  if  it  appear  that  the  description  is  in  some 
respects  erroneous,  those  parts  may  be  rejected, 
and  what  is  left,  if  sufficient  of  itself,  alone  be  re- 
garded. Dodge  V.  Potter,  18  Darb.  201;  Fish  r, 
Hubbard,  21  Wend.  661;  Dunning  v.  Steams.  9 
Barb.  680;  Doe  v.  Roe,  1  Wend.  641;  LoonUs  v.  Jack- 
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determined.  From  the  foregoiDg  facts,!  find 
the  following  conclusions  of  law:  (1)  The 
plaintiffs  are  entitled  to  maintain  this  action, 
and  the  contract  offered  in  evidence  between 
said  Schultz  and  said  plaintiffs  was  admis- 
sible in  evidence.  (2)  Said  contract  did  not 
convey  to  the  plaintiffs  any  interest  in  the 
land  described  in  said  contract,   except  the 


right  to  said  plaintiffs  to  take  therefrom  one 
half  of  the  crop  of  peaches  for  any  two  years' 
they  might  select  during  the  period  of  ten 
years  from  the  date  of  said  contract.  (8) 
The  homestead  right  of  John  Schultz  anc^ 
wife  was  in  no  way  affected  by  said  contract, 
and  the  question  of  the  homestead  right  of 
said  Schultz  and  wife  cannot  be  rai^  by 


80D.  19  Johns.  449;  Jackson  v.  Clark,  7  Johns.  218; 
AtkiosoD  V.  Cummina,  fiO  U.  S.  9  How.  479, 13  L.  ed. 
223;  Pieroe  v.  Parker,  4  Met.  80;  Johns  v.  Church,  12 
Pick.  657,  23  Am.  Dec.  651. 

Parol  evidence  may  be  admitted  to  apnly  the  de- 
scription to  the  subject-matter  intended  to  be  con- 
veyed.   Bountree  v.  Britt,  94  N.  C.  104. 

When  applied  the  identification  is  complete. 
Caring  v.  Richmond,  28  Hun,  25;  Robinson  v.  Holt, 
80  N.  H.  657,  76  Am.  Dec.  233. 

The  d,escription  in  the  mortgage  must,  however, 
be  suflSi'cient  for  the  purpose  of  Identification  or 
connection,  even  though  evidence  oliiiTidi  may  be 
received  to  apply  or  continue  the  description 
therein  with  the  property  claimed  to  be  mort- 
gaged. Walter  A.  Wood  Mowing  &  Reaping  Mach. 
Go.  V.  Minneapolis  &  N.  Elevator  Go.  48  Minn.  404. 

Id  Curtis  v.  Martz,  14  Mich.  606,  the  court  al- 
lowed extrinsic  evidence  for  the  purpose  of  iden- 
tifying the  property  the  subject  of  the  mortgage. 

Parul  evidence  of  attending  circumstances  wlU 
be  admissible  to  remove  an  uncertainty  in  the  de> 
scription  of  a  mortgaged  crop  as  *'my  entire  crop 
of  cotton  and  com,**  manifesting  an  intention  to 
cover  the  entire  crop  of  cotton  and  com  raised  by 
the  mortgagor  in  the  given  year.  Smith  v.  Fields, 
79  Ala.  885,  following  Gonnally  v.  Spraglns,  66 
Ala.  258;  Ellis  v.  Martin,  60  Ala.  394;  Varnum  v. 
State,  78  Ala.  28. 

Although  parol  evidence  is  admissible  to  identify 
the  property  and  its  description,  yet  such  convey- 
ance will  not  be  admitted  In  the  case  of  unplanted 
crops.    IState  v.  Gams,  98  N.  G.  783. 

Where  the  description  wac,  "190  acres  of  wheat; 
186  acres  of  corn;  26  acres  of  rye;  60  acres  of  barley 
and  oats,  all  of  said  crops  growing  upon"  a  specified 
section  of  a  certain  township  and  range,there  being 
no  other  description  of  the  property,  the  tQwnsbip 
and  range  being  incorrectly  stated,  the  court  held 
that  evidence  of  a  mistake  in  the  drawing  of  the 
mortgage  was  not  admissible  in  an  action  by 
the  mortgagee  to  recover  possession  against  an  ex. 
ecution  creditor,  the  latter  not  being  chargeable 
with  notice  of  the  mortgage.  Adams  v.  Com- 
mercial Nat.  Bank  of  Dubuque,  68  Iowa,  49L 

Where  the  mortgage  was  '*  on  all  crops  to  be  cul- 
tivated and  made  **  during  a  given  year  according 
to  the  Act  of  the  General  Assembly  of  North 
Carolina  entitled  **  An  Act  to  Secure  Advances  for 
Agricultural  Purposes  **  it  was  objected  that  the 
description  "was  InsufSdent,  and  that  while  it  pur- 
ported to  create  an  agricultural  lien  It  lacked  the 
statutory  requirements.  It  was  held  that  the  objec- 
tions did  not  lie  to  the  introduction  of  the  instru- 
ment as  evidence,  but  to  its  legal  efficacy  as  a 
oonveyanoe.   Splvey  v.  Grant,  96  N.  G.  214. 

IX.  NoUce. 

a.  C^eneraL 

Purchasers  of  after-acquired  property,  having 
notice  that  the  same  is  covered  by  a  mortgage, 
stand  in  no  better  position  than  the  mortgagor. 
American  Cigar  Co.  v.  Foster,  86  Micb.  868;  Robson 
▼.  Michigan  Cent.  R.  Go.  37  Mich.  70l 

The  equitable  lien  of  such  mortgagee  will  en- 
title him  to  an  action  against  a  stranger  having 
notice  who  removes,  destroys,  or  oonceaJs  the  crop. 
Collier  v.  Faulk.  69  Ala.  68. 

When  the  mortgage  is  on  an  unplanted  crop, 
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any  person  who  converts  it  to  his  own  use  after  It 
is  gathered,  with  actual  or  constructive  notice  or 
the  lien,  is  liable  to  the  mortgagee  in  an  action  oii> 
the  case.  Smith  v.  Fields,  79  Ala.  83S,  folio wing- 
Kees  V.  Coats,  65  Ala.  256. 

And  as  against  one  receiving  and  selling  the- 
crop  with  actual  or  constructive  notice  of  the- 
mortgage.    Leslie  v.  Hlnaon,  83  Ala.  266. 

Section  1745  of  the  Dakota  Civil  Code  makes  the- 
filing  of  a  mortgage  of  personal  property  In  con- 
formity with  law  operate  as  notice  to  all  subae^ 
quent  purchasers.    Nichols  v.  Barnes,  8  Dak.  148. 

Yet  such  a  mortgage  would  be  void  as  to  pur- 
chasers  for  a  valuable  consideration,  mortgagees,, 
and  judgment  oreditors,  without  notice  under  sec> 
tion  1288  of  the  Alabama  Code.  Brooks  v.  Ruff,  ST 
Ala.  371. 

A  purchaser  with  notice  has  been  held  responsi- 
ble for  cotton  received  and  sold  by  him  before- 
foreclosure  proceedings  were  commenced,  as  weli 
as  for  cotton  then  in  his  possession,  even  thougb 
liable  at  law  for  its  conversion.  Comer  v.  Lehman*. 
87  Ala.  862. 

So  trover  will  lie  against  a  factor  or  commissioo. 
merchant,  who  receives  and  sells  the  crop  of  fk 
mortgagor  without  actual  notioe  of  the  mortgage,, 
provided  the  Instrument  Is  recorded.  Marks  ▼» 
Robinson,  82  Ala.  60. 

An  action  on  the  case  will  lie  against  the  landlorct 
seizing  and  selling  the  entire  crop  with  notioe  of 
the  mortgage,  the  proceeds  of  the  sale  exceeding 
the  amount  due  the  landlord.  Hamilton  v.  Maas. 
77  Ala.  288. 

A  second  mortgagee  was  held  not  chargeable- 
with  notice  of  an  unrecorded  prior  mortgage, 
merely  from  the  fact  that  he  had  been  informed  by 
the  mortgagor  that  a  prior  mortgage  existed,  but 
only  upon  other  property.  Simpson  v.  Hlnson,  88- 
Ala.  628. 

Where  a  mortgage,  executed  upon  a  future  crop- 
to  secure  advances,  was  assigned  and  transferred, 
and  subsequently  tiie  mortgagor,  without  notion 
of  the  assignment,  delivered  a  portion  of  the  crop- 
to  the  original  mortgagee  who  shipped  the  same  to 
his  own  name  to  warehouse  men  for  sale:  in  an  ac- 
tion by  the  transferee  for  the  prooeeds  of  the  sale* 
it  was  held  that  the  defendants  had  a  right  to  pre- 
sume that  the  money  paid  to  them  belonged  to  the 
prior  mortgagee  and  that  having  acted  bona  fide 
and  without  notice,  the  plaintiff *s  action  must  fall. 
Rice  V.  Jones,  71  Ala.  651. 

See,  also,  Dodds  v.  NeeU  41  Ark.  TO;  Krone  v^ 
Phelps,  43  Ark.  860,  head,  ^'DescriptUm,** 

b.  Constructive. 

Chattel  mortgages  properly  executed  and  re- 
corded in  the  county  where  the  property  Is  sltuateft 
are  constructive  notice,  both  In  and  out  of  the 
county,  of  the  vendee^s  lien;  and  although  the 
property  Is  movable  in  its  nature  and  may  be  car* 
ried  into  other  counties  than  where  the  mortgage 
is  recorded,  yet  the  vendee's  lien  is  assertable 
against  subsequent  purchasers,  upon  the  idea  that 
the  legal  title  is  in  him  and  the  mortgage  of  reconl 
is  constructive  notioe  to  those  who  buy.  Hutchin- 
son V.  Ford,  9  Bush,  818, 15  Am.  Rep.  71L 

Where  a  copy  of  a  chattel  mortgage  of  after-ao> 
quired  property  was  duly  filed,  the  court  held  it 
constructive  notice  to  a  purchaser  from  the  mort- 


1898 


DIGB3BT  T.  WjiLDa 


46$ 


Sftid  defendant  in  this  action.  (4)  Whether 
aaid  contract  waa  entitled  to  record  or  not, 
or  whether  such  recoid  would  be  oonatructive 
notice  to  defendant  or  not,  is  immaterial,  in- 
msmach  as  defendant  had  actual  notice  of  such 
contract  before  he  purchased  said  land.  (5) 
The  contract  relation  between  Schultz  and 
plftintllfs  was  not  technically  a  sale  of  the 


peaches  thereafter  to  be  grown  on  said  trcc» 
by  aaid  Schultz  tc^  plaintiffs,  but  was  moro- 
in  the  nature  of  a  sale  of  the  trees  by  plain- 
tiffs to  Schultz ;  plaintiffs  reserving,  in  writ- 
ing, one  half  of  the  products  of  said  trees  for 
any  two  years  they  might  select  during  the* 
period  of  ten  years.  (6)  The  defendant,  hay- 
ing notice  of  said  contract  before  his  purchase- 


SBgor,  and  no  defense  In  foreolosure  proceedings. 
Kribhs  v.  Aif ord.  120  N.  T.  619.  CSSL 

In  Buke  y.  Btiicldand,  48  Ind.  4M,  ten  acres  of 
growins  wheat  were  morteraged  by  deed  duly  re- 
corded, and  subsequently  barveAted  and  sold  by 
the  mortffafTor  without  the  raortffagee*8  authority, 
and  converted  by  the  purchaser.  The  court  held 
the  purchaser  Uable  for  the  value  of  the  wheat 
upon  Identlflcation  thereof  having  oonstruotive 
Dotlce. 

Notice  of  the  existence  of  a  debt  is  not  coostruo- 
tive  notice  of  a  secret  lien  secured  by  the  unre- 
corded mortgaire.  8o  held  In  Bell  v.  Tyson,  74  Ala. 
869.  an  action  for  damages  for  conversion  of  a  crop 
of  cotton,  aithouffh  it  was  shown  that  the  defend- 
ant had  knowledge  of  the  plaintiff^s  claim  for  pur- 
cfaaae  money.  Wilkinson  v.  Ketler.  69  Ala.  435,  to 
tbe  same  effect. 

In  an  action  to  recover  certain  growing  com 
mortiraged  to  the  plaintiff,  a  portion  of  which  was 
grathered  and  sold  to  the  defendants,  the  plaintiff 
claiming  a  chattel  mortinige  upon  growing  grain 
tihe  mortgage  being  duly  filed  and  recorded,  it  was 
tadd  not  constructive  notice  as  to  the  grain  when 
placed  in  a  crib  or  bin  as  against  a  bona  fide  pur- 
obaser  of  such  grain  from  the  mortgagor  in  open 
market.    Gillilan  v.  Kendall,  20  Neb.  82. 

A  recorded  mortgage  is  constructive  notice  after 
•everance  in  law.  that  is  after  condition  broken. 
KtmbaU  v.  Sattley,  66  Yt.  285,  45  Am.  Bep.  614; 
Fitch  V.  Burk,  38  VL  6881 

X.  Necessity  and  effect  cf  record{Yi0L 

The  registration  of  such  a  conveyance  by  way 
of  mortgage  or  deed  of  trust  is  sufficient  notice  as 
aicalnst  subsequent  purchasers.  Butler  v.  Hill.  1 
Baxt.  375;  Rankin  v.  Kinsey,?  Hi.  App.215:  Kimball 
V.  Sattley,  55  Vt.  285, 46  Am.  Bep.  614;  Fitch  v.  Burk. 
88  Vt.  688;  WUliamson  v.  Steele,  8  Lea,  527. 

The  recording  of  a  deed  under  section  10  of  the 
Indiana  Statute  of  Frauds,  does  away  with  the  ne- 
oeestty  of  actual  delivery  of  the  property  to  the 
mortgagee  and  is  constructive  notice  of  the  mort- 
gage.   Duke  V.  Strickland,  48  Ind.  404. 

In  Johnson  v.  Crofoot,  87  How.  Pr.  69,  the  court 
lield  that  a  chattel  mortgage  interest  was  defeated 
for  want  of  filing. 

A  chattel  mortgage  is  valid  as  against  subsequent 
mortgagees  when  filed;  akHer  If  not  filed.  Betsmger 
▼.  Schuyler,  46  Hun,  849. 

In  Fry  v.  Martin,  83  Ark.  203,  it  was  held  that  as 
against  subsequent  purchasers  from  the  mortga- 
gor, the  deed  was  invalid  unless  recorded. 

The  land  upon  which  the  crops  are  to  be  raised 
need  not  be  specified,  the  instrument  itself  bemg 
recorded.    Oriel  v.  Lehman,  60  Ala.  419. 

If  the  written  Instrument  purports  to  secure  the 
note  given  for  advances,  and  convesrs  the  crop,  al- 
though not  in  words,  which  would  constitute  a 
statutory  Hen  under  section  1868  of  the  Alabama 
Bevlaed  Code,  it  is  still  valid  as  a  mortgage  of  per- 
sonal property  as  against  subsequent  purchasers, 
from  the  date  of  recording.  Dawson  t.  Higgins* 
fOAla.49. 

The  effect  of  recording  such  a  mortgage  is,  that 
If  aneb  notice  shows  a  general  and  leading  pur- 
poae  to  retain  a  lien  upon  the  crop  for  all  supplies, 
although  an  inadequate  sum  be  mentioned,  and  if 
tbe  exoe«  of  supplies  be  furnished  at  the  request 
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of  the  subsequent  mortgagee  of  the  crop,  the  lat- 
ter*8  lien  will  be  postponed.  Franklin  v.  Meyer,  8^ 
Ark.  96:  BeU  v.  Raddiff,  82  Ark.  645. 

Under  section  2  of  the  Arkansas  Act  of  March  10,. 
1877,  every  mortgage  indorsed  to  be  filed,  but  not 
recorded  and  filed,  is  void  as  against  the  creditors 
of  a  mortgagor  or  against  subsequent  purcbasers^ 
or  mortgagees  in  good  faith,  after  the  expiration  of 
one  3^ear  from  the  filing  thereof,  unless  within 
thirty  days  next  preceding  the  expiration  of  one- 
year  from  such  filing,  and  each  year  thereafter,, 
tbe  mortgagee,  his  agent  or  attorney  makes  affi-> 
davit  exhibiting  the  interest  of  the  mortgagee  at 
the  time  last  aforesaid,  claimed  by  virtue  of  the- 
mortgage,and  If  the  mortgage  secures  payment  of 
money  the  amount  yet  due  and  unpaid,  such  affi- 
davit to  be  attached  to  and  filed  with  the  instru- 
ment  or  copy  to  which  It  relates.  McKennon  v.. 
May,  80  Ark.  442. 

Where  tbe  agreement  was  entered  into,  and  as* 
signed  *'all  said  crops  now  harvested  and  growing 
or  to  be  raised  herearter,  and  the  entire  avails  of 
said  farm  and  the  stock  thereon,  and  the  Increase- 
of  said  stock,  reserving  enough  thereof  to  pay  the^ 
expenses  of  raising  and  harvesting  tbe  same  .  .  • 
and  carrying  on  said  farm  generally/*  the  court  held 
it  wa3  not  a  chattel  mortgage  so  as  to  require  filing 
to  preserve  the  parties*  rights.  Haynes  v.  Led-^ 
yard.  33  Mich.  319. 

In  Thomas  v.  Bacon,  84  Hun,  88,  It  was  held  that 
a  lease  of  a  farm  reserving  a  lien  on  all  crops  sold 
as  security  for  the  performance  of  the  lease,  with 
an  agreement  to  execute  a  chattel  mortgage  of  the- 
same  when  requested,  was  good  as  between  the- 
parties,  not  only  as  to  the  wheat  growing  at  tho- 
time  but  also  aa  to  that  subsequently  sold,  attach- 
ing when  the  latter  was  put  in,  but  inasmuch  as 
the  instrument  was  not  filed  nor  followed  by  an 
actual  and  continued  possession,  it  was  void  a» 
against  the  subsequent  mortgagee  without  notice. 

As  between  the  parties,  tbe  registration  of  the 
agreement  as  provided  for  in  section  1799  of  tbe 
North  Carolina  Code,  is  not  essential  to  the  validity 
of  the  lien.    Reese  v.  Cole,  03  N.  C.  87. 

An  unrecorded  chattel  mortgage  upon  all  and 
every  portion  "of  the  cotton,  com,  peas,  small 
grain,  fodder,  and  other  crops  which  I  may  produce 
on  said  farm  tbe  present  year,  or  so  much  thereof 
as  may  be  necessary  to  fully  pay  and  satisfy  the 
amounts  advanced  to  me,**  was  held  inynlid  aa- 
against  a  subsequent  purchaser  without  notice  and 
for  valuable  consideration.  Sternberger  v.  Mo- 
Sween,  14  8.  C.  35. 

Under  section  2080  of  the  Tennessee  Code,al  1  agree» 
ments  and  bonds  for  tbe  conveyance  of  real  or  per- 
sonal estate  must  be  registered,  and  tbe  court  held 
that  an  agreement  for  tbe  conveyance  of  a  crop  to 
be  raised  and  gathered,  is  such  an  agreement  for 
the  conveyance  of  personal  estate  as  would  bo 
void  as  against  creditors  or  subsequent  purchasers 
for  value  without  registration.  Jones  v.  Oham  ber- 
Un,  5  Heisk.  210. 

Being  registered  It  is  good  as  against  the  prior 
verbal  lien  of  the  landowner.    22>id. 

Such  mortgage  being  duly  recorded,  a  contract 
by  which  a  party  is  to  have  poeeeasioo  of  another*s- 
farm  and  put  in  crops  on  shares,  makes  them  ten^ 
ants  in  common  of  the  crops,  and  each  may  sell  or 
mortgage  his  ahaie  In  the  crop.   iMd 
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•«f  said  land,  and  haying  agreed,  for  a  valu- 
able consideration,  to  recognize  the  rights  of 
plaintiffs  under  said  contract,  cannot  now 
•claim  that  said  contract  was  void,  or  that  it 
was  not  binding  upon  him.  (7)  The  defend- 
ant and  plaintiffs  were  the  owners  in  common 
of  the  crop  of  peaches  grown  on  said  trees 
during  the  season  of  1891,  and  the  defendant 


hairing  refused  to  allow  plaintiffs  to  pick 
their  share  of  said  crop,  and  denied  that 
plaintiffs  had  any  right  to  any  part  of  said 
crop,  plaintiffs  were  entitled  to  their  action 
of  trover  without  and  before  any  accounting 
as  to  the  amount  of  said  crop,  or  the  share  <3 
each  of  the  others  therein.  (8)  PlaintifEs  tarn 
entitled  to  recover  in  this  action,  and  a  Judg- 


The  oootraot,  however,  to  valid  and  binding  inter 
paHes  when  properly  executed  and  slffned,  and  as 
against  creditors  or  purchasers  with  notioe,  even 
without  regifltratlon.  Polk  v.  Foster,  7  Bazt.  98; 
OTedford  v.  Wilson,  8  Head,  812. 

A  growing  crop  maybe  sold  or  mortgaged,  yet  it 
has  been  held  that  future  crops  cannot  be  mort- 
gaged in  such  a  way  as  to  make  the  registration  of 
-such  mortgage  effectual  as  against  creditors  or 
•subeequent  purchasers  without  notice.  Polk  v. 
Foster,  mipra:  MiUiman  v.  Neher,  20  Barb.  87. 

In  Polk  V.  Foster,  supra^  a  registered  lien  on  fut- 
ure crops  of  the  purchase  money  was  retained  by 
-the  vendor  with  the  understanding  that  the  pur- 
chaser's title  should  not  be  absolute,  except  upon 
•oonditions  performed.  The  court  held  that  the 
vendor^  right  was  prior  to  that  of  beneficiaries 
under  a  deed  of  trust  executed  after  regtotration 
<of  the  lien. 

In  Hicks  V.  Boss,  71  Tex.  868,  it  was  held  that  a 
■chattel  mortgage  was  valid  without  the  acknowl- 
edgment of  record,  the  depositing  of  the  instru- 
tnent  with  the  county  clerk  being  a  further  com- 
pliance with  sections  1, 2,  and  4  of  the  Act  of  AprO 
2Z.  1889,  Revised  Statutes,  appendix  15,  IS. 

See  also,  Merchants  &  M.  Sav.  Bank  v.  LoveJoy, 
-84  Wis.  601,  supra,  head, ''  NeeeasUy  and  effect  o/ pot- 
session.** 

As  to  registration  and  filing  of  chattel  mort- 
gages, see  note  to  Dempsey  v.  Pfonheimer  <Mich.) 
13L.B.A.38a. 

XL  To  wTuU  crop  cr  part  of  crap  Ueastends, 

Such  a  lien  can  only  affect  the  crop  of  that  year, 
<  and  does  not  affect  those  of  any  ensuing  year.    Bos- 
well  V.  Carlisle,  86  Ala.  564. 

When  creditors  of  the  mortgagor  or  others  deal- 
ing with  the  property,  have  acquired  adverse 
rights,  the  mortgage  of  a  specified  number  of 
articles  out  of  a  larger  number  will  not  be  allowed 
to  prevail,  unless  it  furnishes  the  data  for  separat- 
ing the  property  intended  to  be  mortgaged  from 
the  mass.  Dodds  v.  Neel,  41  Ark.  70;  Krone  v. 
Phelps,  48  Ark.  860. 

In  Rankin  v.  Klnsey,  7  IlL  App.  216,  it  was  held 
that  crops  growing  on  mortgaged  land  are  covered 
by  the  mortgage,  whether  planted  before  or  after 
tts  execution,  %mtU  they  are  severed,  and  the  lien  of 
the  mortgagee  attaches  as  well  to  the  crops  as  to 
the  land. 

When  the  parties  entered  into  an  agreement  for 
-the  sale  and  purchase  of  lands  in  Installments,  the 
•contract  providing  that  the  vendor  should  have 
**aod  is  hereby  granted  control  .  •  •  of  and  over, 
any  fifty  acres  of  wheat  and  five  acres  of  sugar- 
cane .  .  .  that  he  may  select  as  security  for 
the  payment  of  the  sums**  due,  the  court  held  that 
no  lien  attached  to  any  specific  portion  of  the 
crop  until  the  vendor  made  hto  selection.  Prentloe 
V.  Nutter,  86  Minn.  486. 

A  mortgage  upon  ^onehalf  undivided  interest  in 
«nd  to  all  the  oats,  wheat,  barley,  and  potatoes  now 
growing  and  standing,**  comprises  only  such  crops 
as  are  nourished  and  supported  by  the  earth,  and 
not,  as  against  an  execution  creditor,  crops  cut  and 
•standing  in  the  field.  Ford  v.  Sutherlin,  8  Mont. 
440. 

In  Wooten  v.  HUl,  88  N.  a  68,  it  to  stated  that  the 
-prior  authorities  in  that  state  do  not  warrant  the 
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conveyance  of  an  todefinltely  prospeottve  unplant- 
ed  crop,  and  that  it  should  be  limited  to  crops 
planted  or  about  to  be  planted,  as  the  crop  next  fol- 
lowing the  conveyance.  To  the  same  effect.  State 
V.  Garrto,  08  N.  0. 788;  Perry  v.  White,  111  N.  a  IW; 
Loftlnv.  Hines,10L.B.A.4BQ,107N.a800:  Taylor 
V.  Hodges,  106  N.  C.  844;  Smith  v.  Ooor,  104  N.  C.  188, 
holding  that  the  crop  affected  must  be  that  planted 
or  about  to  be  planted  in  the  year  following  tbe 
execution  of  the  conveyance. 

Where  a  purchase  money  mortgage  covered  ^all 
crops  of  any  kind  raised  on  said  land,  to  be  security 
for  the  annual  payment  of  each  year,  and  shall 
not  be  removed  from  said  land  until  the  note  due 
that  year  to  paid  in  fulU'*the  same  doctrine  was 
applied,  and  therefore,  the  mortgage  being  dated 
four  years  prior,  the  mortgagor  was  not  Indictable 
for  its  unlawful  removal.   Smith  v.  Ooor,  supra. 

A  description,  ^all  of  my  entire  crop  to  be  made 
on  my  lands**  in  a  certain  township,  county,  and 
state,  passed  the  crops  of  the  year  of  the  date  of 
the  mortgage.    Taylor  v.  Hodges,  supra. 

Atkinson  v.  Oraves,  91  N.  C.  99,  also  follows  the 
doctrine  established  in  Bobiasoo  v.  EszeO,  18  N. 
a  881;  Ck)tten  v.  WiUoughby,  88  N.  C.  75, 116  Am. 
Bep.  564,  and  Harris  v.  Jones,  88  N.  OL  817.  but 
holds  that  it  was  never  extended  to  the  inroduofcs 
of  the  soil  to  be  raised  without  designating  the 
place  where  they  are  to  be  produced. 

Where  a  mortgage  was  upon  crops  thereafter  to 
be  raised  upon  certain  desortbed  premises,  and  also 
^^ipon  any  other  lands  we  may  cultivate  in  said 
county,**  it  was  held  that  such  last  mentioned  crope 
did  not  pass  under  the  mortgage,  the  land  upon 
which  they  were  to  be  raised  not  being  identified 
at  the  time  of  the  mortgage.  Gwathney  v.  Bthe> 
ridge,  90  N.  a  571. 

Where  no  definite  or  particular  aliquot  part  of 
the  crop  was  reserved,  but  merely  so  much  as 
would  make  a  certain  number  of  bales  of  cotton 
each  weighing  not  less  than  a  given  number  of 
pounds,  it  was  held  that  no  title  passed  in  such 
crops  which  would  be  good  as  against  an  execu- 
tion creditor.    Williamson  v.  SteeU  8  Lea.  687. 

Where  a  mortgage  was  of  '*the  entire  crop  of 
com,  cotton,  fodder,  cotton  seed,  and  all  other 
cropsof  every  kind  or  description  which  may  be 
made  and  grown  during  the  present  year  od  said 
lands  to  the  etxtemJt  of  100  haies  of  cotton  which  1$  to 
he  the  fint  cotton  pto/red,**  which  provides  that  the 
mortgagor,  ^tnay  mortgaoe  to  other  parUee  anw 
t)aiance  after  mteh  too  haHee^'*^  the  court  held  that  the 
italic  words  conveyed  the  other  crops  as  well  as 
the  100  bales,  as  security  for  the  delivery  of  suob 
bales.   Oomer  v.  Lehman,  87  Ala.  868. 

XIL  antleo/  a  moftoaaee. 

Orops  to  be  raised  are  an  exception  to  the  general 
rule  that  title  to  property  not  in  existence  cannot 
be  affected  so  as  to  vest  the  title  when  it  comes  into 
being.    Andrew  v.  Newcomb,  88  N.  T.  417. 

In  the  case  of  crops  to  be  sown,  it  vests  potential- 
ly from  the  time  of  the  executory  bargain,  and 
actually  as  soon  as  the  subject  arises.   iMd. 

A  mortgage  of  an  unplanted  crop  conveys  no 
legal  title  to  the  mortgagee,  but  it  conveys  an 
equity,  and  if  after  the  crop  to  grown  it  todelU-ered 
to  the  mortgagee  in  pursuance  of  the  mortgage, 
thto  clothes  him  with  the  legal  Utle  and  right  to  the 
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inent  slioald  be  rendered  in  their  favor,  and 
aeainst  said  defendant,  for  the  said  sum  of 
4^70.53,  wiih  interest  on  the  same  from  Oc- 
^ber  15,  1891,— $23.12,— making  a  total  of 
$793. 65,  with  costs  of  suit  to  be  taxed.  Geo. 
M.  Buck,  Circuit  Judge.    April  15th,  1893." 


Mr.  Hannibal  Hart,  with  Mewn.  W.  B, 
Williams  &  Son*  for  plaintiff  in  error: 

If  tbe  contract  in  this  case  conveyed  or  gave 
the  plaintiffs  any  interest  in  the  land,  the  cod- 
tract  itself  was  void  because  the  wife  of  ttcbultz 
did  not  sign  it. 


poeeeaalon  wblch  will  prcvan  over  the  right  of  any 
xhird  person  aoqulred  from  the  mortfraffor  after 
•such  deltvery.    Marks  v.  Robinson,  82  AJa.  60. 

Such  a  mortgage  fflves  the  mortgagee  no  loterest 
4n  or  lien  upon  tbe  land,  and  attaches  only  as  a  lien 
on   the  interest  which  the  mortgagor  has  in  the 


•orops  when  they  are  in  esse.   Simmons  v.  Ander- 
matL,  44  Mian.  487. 

To  the  same  effect  are  the  cases.  Bees  v.  Goats, 

«  Ala.  268;  CoUier  v.  Faulk,  69  Ala.  68;  Hurst  v. 

Bell.  72  Ala.  886;  Thompson  v.  Powell.  77  Ala.  Sil; 

Mayer  v.  Taylor,  69  Ala.  408, 44  Am.  Bep.  622;  Stem 

'w,  Simpeon,  62  Ala.  104. 

Tbe  title  conveyed  not  being  such  as  would  sup- 
port an  action  in   trover,  detinue,  or  trespass 
only  being  an  equitable  one.    Grant  v.  Steiner, 
4)5    Ala.  400.    To    the   same   effect,  Booker  v. 
Jones.  56  Ala.  266:  Abraham  v.  Carter,  68  Ala.  8; 
McOittrey  v.  Woodin,66  N.  Y.  460, 22  Am.  Bep.  6U; 
Williams  V.  Briggs,  U  B.  J.  176, 28  Am.  Bep.  ftl8,  22 
Am.  Bep.  668;  Fonville  v.  Casey,  6  N.  C.  888.  4  Am. 
f>eG.  661:  Apperson  v.  Moore,  80  Ark.  66. 21  Am. 
Bep.  170;  Wetzler  v.  Kelly,  88  Ala.  440;  Columbus 
iron  Works  v.  Keof  ro,  71  Ala.  677;  Marks  v.  Bobin- 
«on,  sujTTo;  Jackson  v.  Bain,  74  Ala.  828. 

So  he  is  not  entitled  to  a  statutory  claim  suit  for 
recovery  thereof  as  against  a  creditor  of  the  mort- 
gagor seizing  the  same  under  legal  process. 
Oolumbus  Iron  Works  Co.  v.  Benfro,  supra. 

Bat  tbe  equitable  title  clothes  the  mortgagee  with 
tbe  right  to  maintain  an  action  on  the  case  in  his 
own  name  against  any  one  who  sells  tbe  crop  thus 
mortgaged  and  receives  and  converts  the  proceeds. 
licelie  V.  Hinson,  88  Ala.  266;  Thompson  v.  PoweiU 
77  Ala.  801;  Kelly  v.  Longshore,  78  Ala.  208;  Thorn- 
«oa  ▼.  Strauss,  70  Ala.  164;  Bamett  v.  Warren,  82 
A.la.867. 

Tbe  mortgagee  of  a  growing  crop  has  a  legal  title 
thereto  after  the  crop  is  gathered  that  will  sup- 
port an  action  of  detinue.  Wilkinson  v.  Ketler, 
«0  Ala.  486. 

And  his  lien  exists  after  severance  of  the  crop  in 
4he  mortgagor's  hands  against  attaching  creditors. 
Bider  v.  Bdgar,  64  CaL  127. 

In  Kellogg  ▼.  Olson,  84  Minn.  108,  it  was  held  that 
<tbe  legal  title  to  the  property  the  subject  of  a 
•obattel  mortsage,  passed  by  tbe  mortgage,  and 
upon  default  the  mortgagee  was  entitled  to  the 
poasearion  without  foreclosure,  unless  otherwise 
stipulated,  subject,  however,  to  the  mortgagor's 
eight  to  redemption.  To  the  same  effect,  Fletcher 
w.  Neudeok,  80  Minn.  126. 

Where  at  the  time  of  the  execution  of  the  mort- 
i^rage  tbe  mortgagor  was  the  owner  and  possessor 
-of  tbe  crop,  it  was  held  that  tbe  mortgagee's  title 
was  prior  to  that  of  one  oialming  the  crop  under  a 
parol  agreement  to  apply  tbe  same  In  payment  of 
itbe  purobaae  money.    Wetael  v.  Webb  (Gal.>  Aug. 

j«.iBoa 

Upon  a  eontraot  for  the  delivery  of  one  third  of 
«  certain  crop  of  wheat,  it  was  held  that  the  right 
of  tbe  assignee  to  the  one  third  was  assignable  and 
passed  under  a  chattel  mortgage  of  **  all  the  figtit, 
^tle,  and  interest  In  and  to  that  certain  crop  of 
wheat,"  Buoh  orop  then  having  been  out  and  stand- 
ing  in  the  shock  on  the  kind,  the  orop  becoming 
the  property  of  the  mortgagee  the  moment  it  was 
«et  apart.   Potts  v.  Newell,  22  Minn.  66L 

Tbe  property  will  not  pass  where  the  only  proof 
of  delivery  is  a  oonversation  such  as,  *'  Tou  have  a 
tnortgage,  all  that  is  yours,  you  can  have  it,*^— 
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had  with  an  agent  of  the  mortgagee.    Wetzeler  r« 
Kelly,  68  Ala.  440. 

Xm.  Effect  of. 

a.  Am  against  creditf/TB. 

A  parol  sale  of  growing  crops  is  valid  as  against 
creditors.    Graff  v.  Fitch,  68  111.  S78, 11  Am.  liep.  8^ 

Such  a  mortgagee  could  not  hold  such  crops  in 
the  absence  of  such  proceediugs  or  possession,  as 
against  an  execution  creditor.  Btowell  v.  Bahr,  ft 
111.  App.  104. 

The  equity  of  redemption  of  such  a  mortgage  iS 
liaMe  to  sale  on  execution,  but  the  mortgage  is 
valid  as  against  an  execution  creditor.  Headrick 
V.  Brattain,  68  Ind.  438. 

One  taking  a  chattel  mortgage  impliedly  assents 
to  an  interruption  of  his  possession  by  tbe  mort- 
gagor's creditors,  for  the  purpose  of  realising  the 
equity  of  redemption.  Hackleman  v.  Goodman, 
75  Ind.  202. 

In  Headrick  v.  Braitain,  suvra.  a  mortgage  upon 
future  crops  was  held  valid  as  against  execuuon 
creditors,  following  the  decision  of  tbe  supreme 
court  In  Butt  v.  BUett,  86  U.  8. 10  \^ll.  544, 22  L.  ed. 
188. 

A  mortgagee  takes  his  mortgage  subject  to  the 
provisions  of  the  statute  (Indiana),  and  as  long  as 
the  equity  of  redemption  exists,  though  he  may 
have  possession  of  tbe  goods,  such  possession  Is 
subject  to  his  right  in  favor  of  tbe  mortgagor's 
creditors  and  his  possession  may  l>e  temporarily 
interrupted  for  the  purpose  of  disposing  of  the 
equity.    Hackleman  v.  Goodman,  gupr(u 

In  Mauldin  v.  Armistead,  14  Ala.  70S,  the  pro* 
oeeds  of  a  crop  planted  or  to  k>e  planted  were  held 
to  be  the  subject  of  a  valid  trust  for  payment  of 
debts,  vesting  the  legal  title  in  the  trustees  when 
the  orop  was  gathered,  even  as  against  creditors  of 
the  mortgagor  into  whose  hands  the  property  hud 
fallen,  for  the  purpose  of  trade. 

Where  a  debt  was  secured  by  a  deed  of  lands, 
and  the  debtor  subsequently  contracted  witb  hts 
creditor  to  cultivate  tbe  land  for  a  specified  period, 
giving  the  creditor  half  the  crop  raised,  the  same 
to  be  credited  on  promissory  notes,  and  a  lien  was 
created  upon  the  whole  crop  for  such  payment, 
the  court  held,  the  mortgagor,  debtor,  having 
died,  that  the  creditor  was  entitled  to  an  equitable 
lien  upon  such  cropeof  oroeable  in  equity,  and  thHt 
such  lien  was  superior  to  that  of  the  debtor's  other 
creditors.    Klrksey  v.  Means,  42  Aia.  426. 

In  such  a  case  the  court  declared  and  enforced 
the  lien,  although  speoiflo  performance  of  the  con- 
tract was  prayed  for  and  oould  have  been  en* 
forced.   Ibid, 

Where  a  deed  of  trust  given  to  secure  a  sum  of 
money  owing  by  tbe  grantor  together  with  further 
advancea,  conveyed  tbe  mortgagor's  **  entire  in* 
terest  in  any  and  all  orops  of  cotton,  com,  and 
other  agricultural  products  raised  by  him  and 
bands  he  may  employ  ^  during  a  given  year,  with 
an  understanding  that  the  deed  was  to  secure  any 
advance  on  account  of  the  crop  made  after  the 
maturity  thereof  and  not  mentioned  therein,  the 
deed  being  duly  recorded,  the  court  held  it  valid 
as  against  creditors  covering  all  advances  made 
prior  to  its  maturity  and  also  those  directly  made 
with  reference  to  the  growing  and  harvesting  of 
tbe  crops.   Gray  v.  Helm,  60  Miss.  18L 

b.  A$  aoainst  purcTtassm. 
Oom  growing  upon  the  land  was  held  to  be  chat* 
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StandlDji^  timber  is  p&rt  of  the  realty. 

Jacobs  &  Chaney,  Dig.  Real  Prop.  %  2; 
Oreen  ▼.  Armstrong,  1  Deoio,  550. 

Growing  crops,  in  frvetua  naturaUa,  are  a 
part  of  tbe  soil  before  severance. 

Benjamin,  Sales,  Bennett's  1st  ed.  p.  120; 


4  Am.  &  Eng.  Eocyclop.  Law,  p.  894;  Green  r^ 
Armstrong,  supra, 

A  contract  lo  convey  a  crop   of  peacb<*fi. 
fructus  naturalee,  to  be  grown  in  tbe  future,  i» 
a  contract  that  affects  an  interest  in  land. 

Tbe  husband  cannot  sell,  mortgage,  or  otber- 


tel  property  whloh  tbe  mortgagor  bad  a  right  to 
seU,  and  to  which  the  purchaser  acquired  a  good 
title,  and  the  fact  that  the  mortgage  debt  was  due, 
the  mortgagor  being  in  default,  did  not  devest  him 
such  right.  Oaldwell  v.  Alsop,  17  L.  B.  A.  782, 48 
Kan.  671. 

A  mortgage  of  a  crop  to  be  raised  on  a  farm  dur- 
ing a  certain  term,  but  which  is  not  yet  sown* 
passes  no  title  and  the  mortgagee  has  no  daim 
against  a  purchaser  for  the  crop  or  its  value. 
Hutchinson  v.  Ford,  9  Bush,  818,  L6  Am.  Rep.  711; 
Comstock  V.  Scales,  7  Wis.  159;  Cudworth  v.  Scott, 
41  N.  H.  466. 

The  purchaser  of  such  a  crop  has  a  right  to  leave 
the  same  upon  the  ground  until  maturity,  and  to 
enter  and  gather  and  remove  it  after  maturity. 
Bloom  V.  Welsh,  27  N.  J.  L.  177. 

In  Orifflth  V.  Douglass,  78  Me.  S82, 40  Am.  Bep.  896, 
a  mortgage  upon  after-acquired  property  was  held 
void  at  against  subsequent  Judgment  purchasers 
attaching  the  same,  though  it  might  be  valid  as  be- 
tween the  parties.  To  the  same  effect,  Morrill  v. 
Noyes,  66  Me.  458,  96  Am.  Deo.  486;  Emerson  v. 
European  &  N.  A.  B.  Co.  07  Me.  891, 24  Am.  Bep.  89: 
Allen  V.  Qoodnow,  71  Me.  420. 

Where  a  chattel  mortgage  on  the  crops  to  be 
raised  the  ensuing  season  had  been  given  to  secure 
purchase  money  and  duly  filed,  the  purchaser  sell- 
ing the  land  before  sowing  the  crops,  tbe  sub-pur- 
ohaser  assuming  by  parol  the  payment  of  the  mort- 
gage and  that  the  same  should  be  a  lien  as  if  no 
change  in  ownership  had  taken  place,  the  court 
held  that  the  mortgagee  had  no  right  as  against 
such  subsequent  purchaser  or  his  creditors  to  the 
the  crop,  even  though  they  had  knowledge  of  the 
mortgage  prior  to  the  judgment,  such  an  under- 
standing  between  the  original  and  the  sub-pur- 
ohaser  being  held  to  be  an  agreement  to  mortgage 
and  not  a  mortgage.  Bouton  v.  Haggart,  6  Dak. 
82. 

In  Second  Nat.  Bank  of  Grand  Forks  v.  Swan,  2 
K.  Dak.  226,  it  was  held  that  a  contract  by  the 
owner  of  the  fee  conveying  a  crop  raised  and  har- 
vested upon  the  land  during  the  year  of  redemp- 
tion, to  the  person  holding  the  sale  certificate  of 
tbe  land  under  foreclosure  proceedings  either  as 
security  or  absolutely,  had  no  precedence  over  a 
prior  mortgage  of  such  crop,  nor  could  it  prevail 
against  a  subsequent  mortgagee  having  no  notice 
of  the  contract,  whose  mortgage  was  created  while 
tbe  landowner  was  In  possession. 

Where  a  leasd  was  executed  subsequent  to  a 
mortgage,  the  crops  upon  tbe  land  at  the  time  of  a 
sale  under  the  mortgage  were  held  to  pass  to  the 
purchaser,  the  mortgagee  being  entitled  thereto. 
Lane  v.  King,  8  Wend.  684. 

In  Sherman  v.  Wlllett.  42  N,  T.  146,  a  crop  sown 
by  the  mortgagor  after  the  date  of  the  mortgage 
and  subsequent  to  default,  was  held  to  pass  to  a 
purchaser  at  tbe  administrator's  sale  of  the  effects 
of  the  deceased  mortgagor,  the  crop  being  reserved 
upon  tbe  foreclosure  sale. 

A  mortgage  of  land  binds  the  crops,  and  a  pur- 
ohaser  at  a  foreclosure  sale  boids  tbe  same  as 
against  a  purchaser  at  a  subsequent  sale  by  tbe  as- 
signee in  bankruptcy  of  tbe  mortgagor.  Gillett  v. 
Balcom,  6  Barb.  870. 

In  Gardner  v.  Flnley,  19  Barb.  820,  it  was  held 
that  a  mortgagee  was  entitled  to  a  crop  as  against 
a  lessee  subsequent  to  the  morigaged  property  and 
foreclosure  sale. 

88L.R.A. 


Where  a  mortgage  was,  three  acres  of  wheat 
four  acres  of  potatoes,  and  twenty  of  oats,  the  po> 
tatoes  not  being  lo  existence  at  tbe  time,  and  sub- 
sequently sold  by  the  mortgagor's  executor  with> 
full  knowledge  of  tbe  mortgage,  the  court  held  la 
an  action  by  tbe  executor  to  recover  tbe  balance 
due  on  the  sale  of  such  products,  that  they  did  not 
pass  by  the  mortgage  and  therefore  the  executor 
was  entitled  to  recover  their  value.  Greewy  v» 
Sabre,  17  Hun,  1)90;  Oonderman  v.  Smith,  41  Barb. 
404:  Van  Hoover  v.  Gory,  84  Barb.  9;  McCaffrey  v» 
Woodin,  66N.  T.  469, 22  Am.  Bep.  644. 

Where  a  mortgage  was  given  to  secure  the  pui^ 
chase  money  of  a  farm,  and  stipulated  for  the  de- 
livery, by  the  mortgagor,  of  all  the  wood  he  might 
out  upon  a  certain  line  upon  the  mortgaged  prem- 
ises and  for  ^the  mortgagee's  lien  upon  the  8ame» 
and  also  for  a  lien  upon  the  crops  of  every  kind  for 
which  the  mortgagor  was  upon  demand  to  executfr 
and  deliver  such  chattel  mortgage  as  might  be  neo- 
essary  until  the  purchase  money  was  paid,  the 
court  held,  the  mortgagor  having  sold  the  carops  to 
a  judgment  creditor,  the  latter  having  no  notice 
or  knowledge  of  the  lien,  that  the  purchase  waa 
that  of  a  bona  fide  purchaser  who  was  entitled  to 
hold  free  from  the  Uen.  Wood  ▼.  Lester,  29  Barbu 
146. 

In  Milliman  v.  Neher.  20  Barb.  8f,  where  a  Hen 
upon  the  crops  as  security  for  rent  was  stipulated 
for  in  the  lease,  and  the  lessee  sold  a  portion  of  the 
crop,  it  was  held,  in  an  action  for  its  value  against 
the  purchaser,  that  the  latter  had  a  right  thereto- 
as  against  the  plaintiff.  In  that  case  the  court  waa 
of  opinion  that  the  words  **lien  on  the  oropa  as  s^ 
curity**  did  not  import  a  sale  or  mortgage,  as  the- 
dause  contained  no  words  of  sale  nor  any  from 
which  a  sale  could  be  implied. 

The  mortgagor,  while  the  grain  was  growino', 
assigned  his  property  for  the  benefit  of  creditors,, 
and  the  court  held  that  the  grain  passed  to  the  as- 
signees and  not  to  the  purchaser  of  tbe  land  on  a 
Judgment  on  a  mortgage,  as  the  assignment 
amounted  to  a  severance  and  vested  the  right  in- 
the  trustees.    Myers  v.  White,  1  Rawle,  8S8w 

A  purchaser  of  mortgaged  lands  as  against  the 
mortgagor  or  any  person  claiming  under  him  by  a 
purchase  of  the  crops,  was  held  not  entitled  to- 
such  crops  as  were  standing  ungatbered  on  the- 
land  at  tbe  time  of  the  purchase.   Willis  v.  Moore, 
69  Tex.  628,  i6  Am.  Rep.  284. 

c  As  between  husband  and  fctfe. 
Where  a  husband  mortgaged  lands  of  his  wife  for 
advances  on  a  crop  prior  to  the  statute  of  Febru- 
ary the  28tb,  1887,  the  court  held  that  bis  subse- 
quent promise  made  to  the  wife  to  let  her  have  tbe 
crop  did  not  affect  the  mortgagee,  and  further  that 
thewife^s  abandonment  of  the  crop  In  considera- 
tion of  a  release  of  her  property  from  a  debt  in- 
curred for  household  articles  did  not  work  an  ac- 
cord and  satisfaction.  Ernst  Bros.  v.  Hollis,  86  Ala. 
611. 

d.  Judgment  aoaintt, 

Where  growing  crops  were  mortgaged  during 
the  pendency  of  an  action  in  ejectment,  the  court 
held  tbe  mortgagee  bound  by  the  Judgment  against 
the  mortgagor,  such  crops  imsslng  with  the  realty. 
Uuerstal  v.  Muir,  64  CaL  450. 

Aud  where  a  mortgage  conveyed,  Huter  cHa^ 
*^orty  acres  of  corn  to  be  planted:  fifty  acres  or 
broom  oom  to  be  planted,  attended  and  delivered) 
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wise  charge  the  homestead  without  the  wife's 
coDsent. 

Shyder  v.  People,  86  Mich.  10,  18  Am.  Rep. 
802,  and  cases  cited. 

A  husband's  contract,  not  signed  by  the 
wife,  to  convey  premises  occupied  as  a  home- 
stead, is  void. 

PftiUips  v.  atauch,  80  Mich.  869;  EaU  v. 
Loomis,  68  Mich.  709. 

A  lease  of  the  homestead  without  the  wife's 
consent  is  void. 

Covghliny,  Gougfdin,  26  Kan.  116. 

A  right  of  way  granted  to  a  railway  com- 


pany across  a  homestead  by  the  husband  with- 
out the  wife's  sicnature  was  void. 

Emm  V.  Grand  Bapids  L.  &  D.  B,  Co.  68 
Mich.  602. 

The  defendant  can  take  advantage  of  the  in 
validity  of  this  contract. 

DyeY,  Mann,  10  Mich.  291. 

The  contract,  if  affecting  an  interest  in  land, 
is  absolutely  void,  and  therefore  not  capable 
of  enforcement. 

Sherrid  v.  Southmek,  43  Mich.  519;  Thomp- 
son, Homesteads  &  Exemptions,  g  374. 

The  contract  is  purely  a  personal  one  be- 


iD  Juniata  •  •  •  now  in  my  poBsenion,  on  seotion  1, 
township  7,  range  11 W.  Adams  oounty,  Nebraska,** 
tbe  oonrt  held  snob  morterage  conveyed  no  title  or 
lien  to  tlie  com  raised  by  tbe  mortgagor  upon  the 
land  described  and  levied  upon  as  tbe  mortgagor's 
property  as  against  the  Judgment  creditor  of  the 
mortgagor.   Oole  v.  Kerr,  19  Neb.  668. 

In  Crews  v.  Pendleton.  1  Lefgb,  207. 19  Am.  Deo. 
790,  it  was  held  that  a  mortgagee  purchasbig  at  a 
foiedoeure  sale  was  entitled  to  the  growing  crops 
as  against  an  execution  creditor  of  tbe  mortgagor 
In  poeeeasion,  and  entitled  to  protection  by  way  of 
Injunction. 

A  Judgment  debtor  redeeming.  Is  entitled  to  the 
crop  as  against  a  purchaser  at  a  sheriff's  sale.  Oart- 
wzjght  V.  Savage,  6  Or.  807. 

XTV.  Severance  cf  the  prttperty. 

In  a  contest  between  the  mortgagee  and  one  hav- 
ing acquired  a  right  adverse  to  tkie  mortgage,  a  de- 
scription in  the  instrument  of  a  given  number  of 
articles  out  of  a  larger  number  is  no  description, 
where  the  means  are  not  gi^en  for  ascertaining 
what  is  intended.  Dodds  v.  Neel,  41  Ark.  70:  Krone 
T.  Phelps,  48  Ark.  360;  Watson  v.  Pugh,  fil  Ark.  218. 

Where,  however,  the  number  specified  is  more 
than  the  whole  number  of  such  articles,  there  ia  no 
other  property  of  the  same  kind  from  which  a  se- 
lection Is  to  be  made  and  therefore  no  uncertainty 
In  description.  Watson  v.  Pugh,  eupra;  Washing- 
ton V.  Love,  84  Ark.  86;  Groflwell  v.  AUis,  25  Ck)nn. 
801;  Kelly  v.  Reid,67  Miss.  80;  Draper  v.  Perkins, 
Id.2frr. 

When  only  a  certain  quantity  of  articles  of  the 
same  character,  such  as  cattle,  grain  in  bulk,  or  a 
particular  crop,  is  undertaken  to  be  conveyed,  no 
title  can  pass  until  the  quantity  is  selected  and  set 
apart.    Dodds  v.  Neel,  eupra. 

Until  selection  Is  made  tbe  latter  property  will 
be  subject  to  execution  by  the  grantor*s  creditor, 
the  portion  sold  not  being  separated  from  that  not 
sold,  and  the  grantee  having  no  title  in  any  particu- 
lar property  of  which  be  could  bring  action.   Ibid, 

In  Dodds  v.  Neel.  supra,  tbe  deed  reserved  a  iien 
npon  the  land  and  on  certain  bales  of  cotton  of  a 
certain  weigbt  each,  out  of  a  crop  to  be  raised  each 
year  upon  the  premises.  Tbe  court  held  that  such 
a  mortgage  would  nut  be  valid  as  against  creditors 
or  subsequent  mortgagees,  or  otbers  acquiring  ad- 
verse rights,  unless  It  furnisbed  tbe  dates  for  sep- 
arating the  specified  articles  from  tbe  mass. 

Where  land  was  conveyed,  tbe  consideration 
money  being  payable  in  installments,  tbe  pur- 
chaser conveying  tbe  land  and  a  certain  portion  of 
each  annual  crop  of  cotton  to  be  produced  for  six 
years  to  secure  tbe  purchase  money,  with  power 
to  take  poesession  and  of  sale  in  default,  It  was 
held,  the  vendor  having  taken  possession  of  tbe 
bales  of  cotton  including  some  owned  by  a  tenant 
of  the  vendee,  to  pay  a  certain,  yearly  installment, 
and  the  tenant  having  mortgaged  bis  crop  for  sup- 
plies, that  tbe  first  mortgage  was  void  as  against 
the  second  mortgage  for  uncertainty,  and  tbe  re- 
plevin could  not  be  maintained  against  tbe  vendor 
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for  the  bales  so  taken.  Dodds  v.  Neel.  supra.  See 
also,  Binehart  v.  Olwine,  5  Watts  &  8. 168;  Ream  v. 
Hamisb,  46  Pa.  878,  infra,  *'  Landlord  and  tenant** 

XY .  AppUeation  of  proceeds. 

Where  two  distinct  debts  were  secured  one  by  a 
mortgage  upon  land  or  real  estate,  tbe  other  by 
mortgage  of  a  growing  crop,  the  court  held  that 
the  proceeds  of  tbe  latter  must  be  applied  to  the 
debt  secured  by  the  mortgage,  and  that  no  specific 
appropriation  was  required,  tbe  mortgage  show- 
ing how  the  proceeds  were  to  be  disposed  of  and 
no  change  could  be  made  without  mutual  consent. 
Greer  v.  Turner.  47  Ark.  17. 

Where  the  mortgage  embraced  a  crop  of  cotton 
to  be  raised  during  a  certain  year,  to  secure  promis- 
sory notes.  It  was  held  that  the  mortgagee  or  cred- 
itor bad  a  right  to  appropriate  the  proceeds  of  tbe 
crop  when  delivered,  in  payment  of  tbe  secured 
debt,  but  to  no  other  without  express  consent  of 
the  debtor,  and  such  delivery  operated  eo  instanti 
as  a  satisfaction  jtro  tanto  of  the  secured  debt.  Og- 
den  V.  Harrison,  58  Miss.  748. 

Where  the  mortgage  included  **the  rents,  issues, 
and  profits  thereof,*'  it  was  held  under  a  decree  of 
foreclosure  and  sale  of  tbe  lands,  the  receiver  ap- 
pointed having  harvested  and  sold  the  crop, 
that  tbe  lien  of  the  mortgagee  existed  against  tbe 
proceeds  of  the  sale  of  the  crop  for  the  deficiency, 
the  amount  realized  from  the  land  not  being  suffi- 
cient to  cover  tbe  mortgage.  Montgomery  v.  Mer- 
rill, 65  OaL  4as3. 

XVI.  To  secure  crop  advances, 

A  mortgage  for  advances  to  make  a  crop,  prop- 
erly executed  and  recorded.  Is  valid  and  enforce- 
able under  tbe  Georgia  Code,  1 8871.  Stephens  v. 
Tucker,  56  Ga.  643. 

In  Stallings  v.  Harrold,  00  Ga.  478,  the  crop  Uen 
was  not  created  until  shortly  before  the  crop  had 
matured  in  the  fall.  The  court  held  it  operative 
upon  the  year*s  crop  and  had  precedence  over  a 
judgment  rendered  in  tbe  spring  of  tbe  year. 

So  in  Watklns  v.  Wyatt,  9  Baxt.  260,  40  Am.  Bep. 
90, 80  Am.  Rep.  68,  tbe  court  upheld  a  mortgage  of 
a  future  crop  of  cotton  to  be  planted,  to  secure 
su  pplies  furnished  and  to  be  furnished  for  the  pur- 
pose of  making  the  crop. 

Where  an  intended  mortgage  was  to  secure 
money  loaned  for  the  purpose  of  raising  a  crop  of 
cotton,  and  bound  tbe  mortgagor  **  to  deliver  to 
him  or  bis  order  so  much  of  said  cotton,  when 
made,  as  will  be  suiBciont  to  fully  reimburse  him 
for  the  money  so  advanced  to  bira,**  the  court  held 
that  although  a  mortgage  of  future  crops  might 
be  made,  yet  that  the  present  instrument  was 
merely  an  executory  agreement  for  the  delivery 
of  so  much  cotton  as  would  satisfy  the  debt  speci- 
fying no  particular  cotton,  and  not  a  mortgage, 
and  that  the  mortgagee  had  no  legal  or  equitable 
right  to  the  property  which  he  could  enforce  as 
against  an  attaching  creditor.  Thurman  v.  Jen- 
kins, 2  Baxt.  4S6. 

Where  a  tenant  gave** a  special  lien  and  mort- 
gage **  upon  the  crop  to  be  raised,  specially  binding 
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tween  plaintiffs  aud  Scbultz.  If  there  is  any 
remedy  for  plaialifCs  it  is  against  SchuUz  for 
breach  of  contract,  and  not  against  defendant. 

8  Am.  &  Eog.  Encyclop.  Law,  907. 

In  this  enterprise,  plamtifiFs  furnished  the 
trees,  Bchultz  furnished  the  land,  both  assisted 


I  in  setting  out  the  trees  and  after  the  peaches 
were  picKed  and  shipped,  there  was  to  be  an 
accountiDg  between  them  and  the  proceeds 
should  be  divided  equally. 

This  would  make  contract  of  partnership. 

17  Am.  &  Eng.  Encyclop.  Law,  828. 


the  crop  for  ftayineot  of  advanoes  for  making  the 
same.  It  was  held  that  such  instrument  was  blndluff 
even  thoufrh  not  in  the  ordinary  form  of  a'mort- 
gaire.    McQee  v.  Fitzer.  87  Tex.  27. 
See  further,  hereon,  *'  8i)eeial  ttaU  latm,"  infra, 

XYIL  Orop«  raised  upon  shares. 

A  oropper^B  share  only  falls  due  when  the  crop  Is 
harvested.   Lamberton  r,  Stouffer,  55  Pa.  284. 

Where  the  tenant  of  land  rented  for  the  purpose 
of  cultivation  upon  shares,  aerreed  with  the  land- 
lord **that  every thinir  he  had  and  the  crop  to  be 
made  should  be  bound  for  the  amount**  furnished 
him  for  supplies,  the  court  held  there  was  a  valid 
parol  mortgage  against  wblch  the  exemption  was 
inoperative.    Brown  v.  Goats,  66  Ala.  439. 

A  mere  cropper  has  not  such  an  interest  in  the 
orop  that  he  can  either  sell  or  mortgage.  Ponder 
▼.  Bbea,  82  Ark.  4S6. 

When  one  let  another  have  land  to  cultivate  and 
raise  a  crop,  furnishing  part  of  the  team,  proven- 
der, and  supplies  for  makinir  the  same  which  was 
to  be  his  property,  and  after  a  certain  portion  had 
been  reserved  for  the  use  of  the  land  and  certain 
Indebtedness  'paid,  the  raiser  of  the  crop  was  to 
have  what  remained,  it  was  held  that  such  raiser 
had  no  interest  which  he  could  sell  or  mortgage. 
IhidL;  8entell  v.  Moore,  84  Ark.  687. 

There  is  neither  at  common  law  nor  by  statute 
any  lien  in  favor  of  a  merchant  who  supplies  for 
advances  to  make  a  crop,  although  reasonable  for 
such  purpose.  No  one  is  legally  or  morally  bound 
or  can  have  other  than  a  speculative  interest  in  as- 
sisting another  to  make  a  orop.  Ftanklin  y. 
Meyer.  86  Ark.  96. 

But  it  has  been  held  that  a  cropper  may  mort- 
gage or  alienate  his  interest  in  the  crop  without 
consent  of  the  landlord,  notwithstanding  section 
4452  of  the  Act  (Mansf.Dig.)  which  does  not  place  an 
absolute  restriction  upon  the  alienation  by  a  crop- 
per or  tenant  of  his  share  of  the  orop.  Parks 
V.  Webb,  48  Ark.  286. 

In  Beard  v.  State*  48  Ark.  284.  It  was  held  that  the 
Interest  of  a  cropper  in  a  future  crop  might  be  the 
subject  of  such  a  mortgage,  and  that  after  such 
mortgage  duly  recorded  he  would  be  guilty  of 
felony  for  a  sale  of  the  mortgaged  property  with- 
out proof  of  felonious  intent  to  deprive  the  mort- 
gagee of  his  debt. 

A  share  cropper  has  such  an  interest  in  the  crop 
as  will  entitle  him  to  mortgage  iU  and  under  the 
Act  of  March  U,  1875,  the  legal  title  would  vest  in 
the  mortgagee  upon  the  cropper's  right  to  bis 
share  being  perfected,  and  an  action  for  conver- 
sion of  the  same  was  maintainable.  Parks  v. 
Webb,  supra. 

The  legal  title  vests  in  the  mortgagee  as  soon  as 
bis  share  becomes  perfect,  so  as  to  enable  him  to 
maintain  an  action  for  oonversion  under  the  Ar- 
kansas A  ct  of  the  1  Ith  of  May,  1875.   ibid. 

In  Bmerson  v.  Hedriok,  42  Ark.  268,  it  was  stated 
that  while  prairie  grass  was  not  hay,  when  cut 
or  made  and  raked  it  became  hay,  the  drying  and 
cutting  or  curing  occurring  between  the  former 
and  latter  process,  and  that  therefore  it  might  be 
said  to  be  the  production  of  the  laborer  who  cuts 
and  makes  it«  and  that  such  laborer  had  a  lien 
thereon  for  the  value  of  his  labor. 

In  Burgle  v.  Davis,  84  Ark.  179,  the  contract  was 
to  work  during  the  year  for  the  plalntUf  **to  help 
him  make  a  orop  of  com  and  cotton  on  the  planta- 
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tion,**  the  plaintiff  agreeing  to  pay  by  bales  of  cot- 
ton to  be  shipped  to  market,  the  proceeds  collected 
and  paid  over  to  defendant.  The  court  held  that 
the  defendant  was  a  cropper  and  not  a  tenant,  and 
had  a  lien  for  the  amount  due,  and  that  a  laborer 
under  such  cropper  had  also  a  lien,  enforceable 
as  against  the  landowner  having  the  crop. 

In  Jewell  v.  Woodman,  68  N.  H.  520.  it  was  held 
that  a  mortgagee  of  a  tenant  of  a  farm  worked  up- 
on shares  of  the  crops  which  were  taken  in  lieu  of 
rent,  with  an  understanding  that  the  whole  were 
to  be  consumed  upon  the  premises,  acquired  no 
rights  which  would  entitle  him  to  remove  the 
same. 

Where  land  was  agreed  to  be  worked  on  shares, 
a  joint  action  of  trespass  is  the  proper  remedy  in 
cases  between  the  landlord  and  the  tenant,  there 
being  a  joint  property  in  the  crop.  Foote  v.  Ool- 
vin,  8  Johns.  816, 8  Am«  Dec.  478. 

Where  land  is  let  on  shares,  replevin  Is  not  the 
proper  remedy  in  case  of  disseisin,  where  the  grain 
has  been  cut  and  removed  by  the  other  tenant.  De 
Mott  V.  Hagerman,  8  Cow.  220, 18  Am.  Deo.  448. 

Land  let  upon  shares  for  the  purpose  of  raising  a 
crop  was  held  not  a  lease  to  place  the  parties  in  the 
condition  of  tenants  in  common.   JZKd. 

Where  the  defendant,  at  the  time  the  growing 
orop  was  levied  upon,  was  a  cropper  and  subse- 
quently the  orop  was  divided,  it  was  held  that  at 
the  day  of  sale  the  share  was  liable  to  besold«even 
though  it  remained  upon  the  land.  ELare  v.  Pear- 
son. 26  K.  0.76. 

XVilL  UponM>hom  WnOing, 
A  contract  to  apply  the  profits  from  mortgaged 
chattels  towards  satisfaction  of  the  debt  wOl  bind 
the  personal  representatives  of  the  mortgagor. 
Stewart  v.  Fry,  8  Ala.  678. 

The  personal  representatives  of  a  mortgagor  hi 
possession  are  not  bound  to  account  with  the  mort- 
gagee for  sums  received  by  the  mortgagor  in  his 
lifetime,  from  the  profits  of  the  mortgaged  chat^ 
tels.    IMd. 

Bven  though  a  specific  contract  to  apply  such 
profits  in  extinguishment  of  the  debt  existed. 

Ibid. 

XIX,  LandtorAandUnaniU 

As  between  landlord  and  tenant  growing  crops 
are  personal  property  and  nmy  be  sold  by  parol 
oontraot.  Nuemberger  v.  Von  Der  Heidt,  80  lU. 
App.404. 

In  Wintermute  v.  Light,  48  Barb.  278,  wine  plants 
were  held  personal  estate  as  between  the  landlord 
and  tenant. 

Growing  grass  may  be  the  subject  of  a  personal 
mortgage  as  the  property  of  a  tenant*  Jenoks  v« 
Smith,  IN.Y.  9a 

The  mere  fact  of  a  landlord  taking  a  mortgagB 
upon  a  crop  does  not  displace  his  Uen  for  rent. 
Franklin  v.  Meyer,  86  Ark.  96. 

Such  a  landlord  has  the  power  at  bis  option  to 
enforce  a  statutory  lien  during  its  existence.   IlHd, 

In  McCk)mb8  v.  Becker,  8  Hun,  842,  the  court  held 
that  it  was  competent  fOr  a  tenant,  instead  of 
mortgaging  bis  crop  as  security  for  rent,  to  agree 
that  the  crop  should  be  the  landowner's  until  the 
rent  was  paid. 

A  tenant  under  a  lease  reserving  a  crop  as  vent, 
has  no  title  whereby  he  can  sell  the  same.  Cooper 
▼.  McOrew,  8  Or.  827. 

Such  a  tenfnt  holds  as  a  ootenant  with  the  lan^ 
lord.    IMd. 
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Legal  representAtives  mean  ordinarily  ezeca- 
tors  and  admiDistratorB. 

13  Am.  &  En^.  Encyclop.  Law,  221. 

It  cannot  be  claimed  Ibat  the  contract  is  one 
that  runs  with  the  land.  In  such  a  case  there 
must  be  a  privity  of  estate  between  a  covenan- 
tor and  a  covenantee. 


8pencer*B  Case^  5  Coke,  16,  1  Smith.  Lend. 
Cas.  9th  ed.  174;  Keppd  v.  Bailey,  2  Myl.  &  K. 
517;  Bronton  v.  Cojffin,  108  Mass  175,  11  Am. 
Rep.  835;  Cole  v.  JJug/tes,  54  N.  Y.  444, 18 
Am.  Rep.  611. 

This  contract  was  a  contract  of  sale.  A 
mere  executory  contract  of  sale  of  fruit  not  in 


Under  BeotlooSMO  of  the  Alabama  Ck>de,  Ses- 
■loDS  Act  of  J878-79,  p.  72,  a  laDdlord^s  lien  for  ad- 
vances is  equal  to  the  rent  Iten,  and  entitles  him  to 
an  action  airainst  a  purchaser  with  notice.  Thomp- 
son V.  Powell,  77  Ala.  891. 

The  lien  of  a  landlord  under  section  8467  of  the 
Oode  of  1876,  was  held  to  be  independent  of  the 
remedy  by  way  of  attachment  and  such  as  would 
pass  by  an  assiflrnment  of  a  rent  note,  and  entitled 
the  asslRuee  to  an  action  against  the  piuvbaser  of 
the  crop.    Westmoreland  v.  Foster,  60  Ala.  448. 

The  property  of  the  crop  is  In  the  tenant  as  be- 
tween himself  and  the  landlord,  where  such  rela- 
tionship exists,  until  the  crop  is  harvested,  and  such 
crop  is  not  liable  to  be  levied  upon  as  the  landlord's 
property  until  divided.  Hansen  v.  Dennison,  7 
HI.  App.73. 

Otherwise  if  the  relationship  of  tenants  in  com- 
mon existed  between  the  parties.    Ihid, 

In  NesteU  V.  Hewitt,  19  Abb.  N.  O.  282,  the  court 
stated  that  mother  earth  was  the  natural  pro- 
ducer of  all  vegetation  grown  in  the  soil  and  had 
within  herself  the  vital  agencies  of  production, 
and  it  would  seem  to  be  reasonable  and  just  to 
bold  that  the  owner  in  leasing  his  land  might 
legally  and  properly  reserve  to  himself  a  valid 
lien  upon  all  crops  that  should  be  raised  thereon 
during  the  term,  as  security  for  his  rent. 

In  this  case  the  court  distinguished  the  cases' of 
Otis  V.  Sill.  8  Barb.  103;  Gardner  v.  McEwen,  19  N. 
T.  1^:  Mllliman  v.  Neher,  80  Barb.  87,  and  reversed 
the  decision  in  the  pnnclpie  case  in  the  court 
below  reported,  MoOaffrey  v.  Wooden,  68  Barb. 
816. 

The  owner  of  land  acquires  no  property  in  part 
of  a  crop  reserved  for  rent,  until  it  lis  set  apart  to 
him  by  the  tenant,  the  ownership  of  the  tenant 
continuing  until  that  time.  Townsend  v.  Isen- 
berger,  45  Iowa,  670. 

In  Kelley  v.  Westun,  20  Me.  288,  where  the  tenant 
had  contracted  to  cultivate  and  bag  a  crop  of  hops 
as  payment  of  the  rent.  It  was  held  that  such  bops 
were  the  landlord's  property,  the  tenant  having  no 
title  thereto. 

Where  the  rent  of  a  lease  was  secured  by  mort- 
gage of  the  crop,  it  was  held  that  such  mortgage 
covered  the  part  of  the  land  under-leased  by  the 
lessee  and  attached  pro  tanto  to  the  crop  raised 
thereon.    Harris  v.  Frank,  62  Mi£s.  156. 

In  Wentworth  v.  Portsmoth  &  D.  Railroad,  S5  N. 
H.  540.  it  was  held  that  the  relation  of  landlord  and 
tenant  exLoted  where  land  was  let  upon  shares,  so 
that  no  right  of  action  of  trespass  would  lie  by 
the  landlord,  he  not  being  in  actual  possession. 

A  parol  agreement  between  a  landlord  and  ten- 
ant tor  the  workioir  of  a  farm  on  shares  void  under 
the  statute  of  frauds  as  to  the  meadow  land,  will 
not  be  treated  as  valid  with  respect  to  the  crops  of 
grain  and  vegetables,  and  was  at  the  most  a  mere 
revokable  license.  Hobbs  v.  Wotherway,  88  How. 
Pr.385. 

In  Smith  V.  Taber,  46  Hun,  818,  the  court  upheld 
an  ugrrement  in  a  lease  to  the  effect  that  personal 
property  of  the  lessee  on  the  said  land  or  thereafter 
brought  onto  it,  and  the  crop  raised  and  to  be 
raided  on  the  paid  land,  should  vest  as  collateral 
security  for  the  rent,  and  upheld  the  same  against 
such  subsequent  crops  even  as  against  a  subsequent 
purchaser  with  notice,  the  lease  being  properly 
filed. 

2dL.R.A. 


Where  a  farm  lease  contained  a  provision  for  the 
payment  of  the  consideration  upon  or  sooner  than 
a  given  day  in  each  year,  as  the  products  of  the 
farm  could  be  marketed,  the  produce  and  products 
to  remain  the  property  of  the  lessor  until  the  rent 
paid,  the  lessee  to  have  no  right  to  sell  or  dispose 
of  the  products  without  the  lessor's  consent,  the 
court  held  that  such  future  products  having  a 
potential  existence  were  the  subject  of  a  grant, 
and  that  the  lessor*s  title  was  absolute  and  perfect 
vesting  the  same  in  him  as  soon  as  they  came  Into 
existence,  and  that  he  had  a  right  to  possession  both 
as  against  the  leasee  and  those  claiming  under  him. 
Van  Hoozer  v.  Cory,  84  Barb.  9.  To  the  same  effect 
is  the  case  of  Conderman  v^.  Smith,  41  Barb.  404, 
where  the  mortgage  was  of  inter  aita,  "all  the 
grain  growing  on  the  land  rented;  all  the  com  and 
potatoes  now  planted  thereon;  all  the  bay  growing 
on  the  ground." 

Where  the  landlord  was  entitled  to  a  share  of  the 
grain  in  the  ground  as  rent,  su^^h  irraln  to  be  de- 
livered by  the  bushel.  It  was  held  no  title  passed 
till  it  was  severed  and  delivered,  and  that  the  Bumo 
might  be  secured  by  the  tenant.  Uincbart  v. 
Olwine,  5  Watts  &  6. 16J,-Heamv.  Harnish,  45  Pr.. 
876,  to  the  same  effect. 

la  Ererman  v.  Robb,  62  Miss.  653, 24  Am.  Bep. 
682,  it  was  held  that  a  lien  reserved  in  a  recorded 
lease  on  the  **crope  grown  annually  on  the  land  as 
security  for  the  rent"  was  valid  and  prevailed  over 
a  subsequent  mortgage.  To  the  same  effect.  Sil- 
lers V.  Lester,  48  Miss.  513. 

Wherein  a  lease  part  of  the  crop  is  reserved  as 
rent,  it  is  a  reservation  and  constitutes  such  part  of 
the  property  of  the  landlord  so  that  he  may  bring 
trespass  for  severance,  either  in  his  own  name  or 
Jointly  with  the  tenant.  Moulton  v.  Robinson, 
Ladd  V.  Bobinson,  27  N.  H.  660. 

In  Steffin  v.  StefBn,  4  N.  Y.  Civ.  Proo.  Bep.  179,  it 
was  held  that  such  a  lease  with  a  security  clause 
not  filed  as  a  chattel  mortgage,  was  inoperative  as 
against  Judgment  creditors.  Stewart  ▼.  Beale,  7 
Hun,  405,  to  the  same  effect. 

Where  a  landlord  having  a  prior  lien  became 
surety  on  a  replevin  bond,  the  court  held  he  was 
estopped  from  denying  the  validity  of  the  attach- 
ment and  could  not  bring  action  for  couversion  of 
the  crop.    Brown  v.  Hamil,  76  Ala.  606. 

Where  a  mortgage  was  executed  to  secure  a 
year*srent  upon,  </iter  olio,  **all  the  crops  of  cot- 
ton and  com  to  be  raised  on  said  Asia  plantatiuu 
durmg  the  year  1870,"  it  was  held  that  the  future 
acquired  property  became  subject  to  the  mortgage 
as  soon  as  acquired,  and  that  such  mortgage  was 
good  as  against  subsequent  mortgagees  having 
notice  by  record  thereof.  Sillers  v.  Lester,  siiprou 
To  the  same  effect  is  Oayce  v.  Stovall,  50  Miss.  896. 

Where  the  mortgage  conveyed  to  a  trustee  all 
the  crops  of  corn  and  cotton  to  be  grown  on  the 
plantation  in  a  certain  year,  or  to  secure  th(>  pay- 
ment of  advances  for  supplies  for  the  purpose  of 
making  the  crop,  it  was  held  that  the  landlord,  the 
mortgagee  having  failed  to  make  the  advances, 
could  not,  after  notice  of  the  trust,  supply  vv 
make  the  supplies  himself  and  take  the  crop  in 
payment,  without  first  notifying  the  mortgagee  to 
fulfill  his  contract,  and  in  default  he  would  per- 
form the  same  himself.  Paxton  v.  Meyer,  66 
Miss.  446. 

Where  a  lease  provided  that  the  amount  due 
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existence,  and  therefore  could  not  be  binding 
upon  defendant,  even  if  he  had  assumed  it. 

Such  a  contract  of  sale  was  void  because  the 
subject  of  sale,  viz.,  the  peaches,  was  not  in  ex- 
istence and  therefore  there  could  be  no  subject- 
matter  of  the  contract. 

Benjamin,  Sales,  §§  76-78. 


Potentially  means  possibility;  not  fn  act;  not 
positively;  in  efficacy,  not  in  actuality.  With 
this  definition  in  view,  it  cannot  be  said  that 
the  mere  ownership  or  possession  of  the  soil 
carries  with  it  the  production  of  crops  po- 
tentially. 

Cole  V.  Kerr,  19  Neb.  653. 


for  rent  should  be  a  lien  upon  the  orop,  and  sub- 
sequently the  lessee  ezeouted  a  chattel  mortgage 
upon  such  crop,  the  mortgagee  having  no  notice 
of  the  condition,  and  the  lease  not  being  recorded 
the  court  held  his  lien  superior  to  that  of  the 
lesBor.    Gandy  v.  Dewey,  28  Neb.  175. 

Where  a  lease  contained  a  covenant  or  proviso 
that  the  rent  should  be  a  perpetual  lien  upon  all 
crops,  no  matter  whether  exempt  from  execution 
or  otherwise,  the  court  held  it  created  a  lien  or 
equitable  charge,  and  that  the  rights  of  a  party  to 
execute  it  and  its  validity  depended  upon  tlie  same 
prmciple  as  a  mortgage.  FeJavary  y.  Broesch,  68 
Iowa.  88,  35  Am.  Bep.  261. 

Where  there  is  an  agreement  between  the  land- 
lord and  tenant,  that  the  former  shall  have  part  of 
the  crop  as  rented  with  possessionof  the  whole  crop 
until  the  rent  is  paid,  the  tenant  cannot  pass  the 
title  by  a  sale  of  such  crop.  Wentworth  v.  liiller, 
68  Cal.  d. 

Where  a  crop  was  planted  under  an  agreement 
that  the  landlord  should  have  a  portion  thereof, 
and  the  tenant  8Ut)8equently  mortgaged  lt«  it  was 
held  that  the  mortgatree  taking  possession,  and  re- 
fusing to  deliver  plaJntlff^s  share  and  converting 
the  whole  crop,  wiia  liable  for  the  landlord's  share, 
such  mortgage  only  extending  to  the  mortgagor's 
interest.    Sunol  v.  Molioy,  63  CaL  969. 

An  execution  issued  to  enforce  a  crop  lien  for 
supplies  is  invalid  where  the  affidavit  foreclosing 
the  lien  as  fatally  defective  is  known,  but  a  land- 
lord is  entitled  to  such  a  lien  without  a  special  con- 
tract in  writing,  under  section  1978  of  the  Code  of 
Georgia,  Acts  1875,  p.  20.  Eve  v.  Crowder,  59  Ga. 
799.  where  the  affidavit  neither  affirmed  a  special 
contract  nor  the  relation  of  landlord,  and  merely 
stated  that  the  supplies  were  furnished,  but  did 
not  disclose  how  or  under  whom  the  defendant 
held  the  land. 

Where  property  was  leased,  the  rent  for  the  same 
being  one  half  of  all  of  the  crops,  no  crops  to  be 
sold  or  removed  until  rent,  advances,  and  loans 
were  paid.  It  was  held  that  advances  made  bona 
fide  by  provisions  or  by  pledge  or  mortgage,  could 
be  secured  and  that  an  estoppel  inpaii  was  created 
by  a  verbal  assurance  that  such  moneys  should  be 
repaid.    Brown  v.  Thomas,  U  111.  App.  428. 

In  Front  v.  Hardin,  56  Ind.  165,  26  Am.  Rep.  18, 
where  the  landlord  was  to  receive  a  portion  of  the 
crop  for  rent,  it  was  held  that  he  was  liable  to  an 
action  of  damages  for  the  trespass  of  his  animals 
upon  the  tenant's  premises,  prior  to  the  severance 
and  division  of  the  crop. 

In  an  action  trespass  quar^  tXauaum  freott,  it  was 
held  that  the  lessor  of  land  for  the  purpose  of 
raising  a  crop  on  shares,  receiving  his  share  of  the 
products  standing  on  the  land,  would  not  be  a 
trespasser  by  entering  upon  that  part  of  the  close 
upon  which  his  share  was  given,  and  was  to  be 
regarded  as  the  exclusive  proprietor  of  the  crop. 
Woodruff  V.  Adams,  5  Blackf .  817, 85  Am.  Dec.  122- 

A  chattel  mortgage  upon  future  crops  of  the 
next  season  was  executed  by  a  tenant  at  will  to 
whose  wife  the  landlord  subsequently  leased  the 
property  with  the  tenant's  approval,  and  it  was 
held  that  neither  the  tenant  nor  the  mortgagee 
had  any  tifle  to  the  crop.  Gammon  v.  Buel  (Iowa) 
Oct.  24, 1892. 

Where  a  farm  lease  stipulated  that  the  lessor 
(the  plaintiff)  should  have  a  Hen  as  security  for 
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I  rent  upon  inter  alia  other  personal  property  which 
I  might  be  put  upon  the  said  premises,  the  court 
held  in  an  action  for  converting  farm  produoe  by 
the  lessor's  agent  after  default  In  payment  of  the 
rent,  that  the  instrument  was  in  effect  a  chattel 
mortgage  fn  so  far  as  it  created  a  lien  upon  prop- 
erty not  then  in  existence  or  acquired,  and  al- 
though no  title  would  pass  at  law  yet  that  such  In- 
strument gave  the  lessor  a  license  to  seize  the 
property  and  that  after  seizure  a  title  would  pass: 
and  the  court  further  held  that  in  equity  the  in- 
strument transferred  a  beneficial  interest  without 
any  new  act  intervening,  upon  such  future  prop- 
erty coming  into  existence,  such  a  clause  would 
cover  crops  subsequently  raised  upon  the  farm. 
McCaffrey  v.  Woodin,  65  N.  Y.  469, 22  Am.  Rep.  644. 

Where  a  lease  providing  that  the  lessee  should 
raise  and  handle  a  crop  and  deliver  half  as  rent, 
was  subsequently  modified  by  a  parol  contract  for 
the  furnishing  of  supplies  by  the  landlord  who  was 
to  retain  possession  and  control  and  sell  the  orop, 
the  court  held  in  a  suit  by  a  mortgagee  of  the  tenant 
without  notice  of  the  latter  contract  that  the  modi- 
fications were  valid,  and  that  the  mortgagee  had 
no  greater  interest  than  the  mortgagor  or  tenant 
under  the  subsequent  agreement,  Meacham  v. 
Hemdon,  86  Teon.  866. 

The  mortgage  of  future  crops  as  security  for 
reift  of  the  land  Is  valid.  Phelps  v.  Murray,  8 
Tenn.  Ch.  746, 763. 

Where  a  mortgagee  has  notice  of  a  contract  with 
the  owner  of  the  land  for  the  making  of  advances 
for  the  raising  of  a  crop,  it  was  held  that  the  mort- 
gagee's lien  was  subject  to  the  claim  of  the  owner 
for  the  advances  and  was  not  affected  by  the  non- 
recording  of  such  contract.  McGee  v.  Fitaer,  87 
Tex.  27. 

Such  a  mortgage  created  by  a  teoant  or  lessee 
cannot  affect  the  title  of  the  landlord  or  lessor  to 
his  share  of  the  crop,  where  the  lease  reserved  a 
certain  proportion  of  the  crops  as  rent.    Ibid, 

In  such  a  case  the  mortgagee's  lien  only  extended 
to  that  portion  of  the  crop  which  remained  in  him 
after  paying  the  owner's  advances,    ibid. 

A  lease  reserving  the  crops  as  security  for  rent 
is  valid  and  binds  the  crops  as  against  the  creditors 
of  the  lessee.    Smith  v.  Atkins,  18  Yt.  465. 

Where  a  lessee  conveyed  the  future  crops  to  the 
lessor,  to  be  held  by  him  till  the  rent  was  paid,  it 
was  held  to  have  the  same  effect  as  though  such 
crops  were  reserved  to  the  lessor  in  the  lease. 
Bellows  V.  Wells,  86  Vt.  599. 

Where  a  lessee  planted  com  and  subsequently 
made  a  sale  of  it  upon  the  expiration  of  the  term, 
the  court  held  that  the  com  being  planted  was  a 
chattel  and  the  subject  of  sale,  the  title  being  re- 
served to  the  lessee,  even  though  the  term  expired 
before  severance,  the  lease  limiting  and  qualifying 
the  reversion  of  the  lessor.  Booker  y.  Jones,  65 
Ala.  266;  Grantham  y.  Hawlcy,  Hob.  133. 

Where  a  lease  provided  that  the  lessor  should 
have  a  lien  on  after-acquired  produoe.  It  was  held 
valid  as  a  chattel  xnortgage  if  duly  filed,  and  was 
not  a  mere  executory  agreement  for  an  equitable 
lien.    Nestell  v.  Hewitt,  19  Abb.  N.  C  2Sn. 

To  hold  that  the  owner  of  land  may  hold  a  secret 
lien  on  the  crop  being  raised  by  his  tenant,  for  ad- 
vances to  be  made  to  such  tenant,  would  put  it  in 
the  power  of  the  tenant  to  practice  Innumerable 
frauds  on  innocent  parties  dealing  with  him,  on 
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'  TbingB  bave  a  potential  eztstence  which  are 
tbe  natural  product,  or  expected  iocrease,  of 
something  already  belooji^Dg  to  the  vendor. 

HutMnaon  v.  Fi^rd,  9  Bush,  818,  15  Am. 
fiea  711. 

A  chattel  mortgage  con  have  no  valid  opera- 
^on  upon  a  crop  of  grain,  given  at  or  about 


the  time  of  planting  the  same,  and  before  it  ie 
up,  or  has  any^  appearance  of  a  growing  crop. 
The  property  in  such  a  case  cannot  be  said  to 
be  in  existence. 

Oomatock  v.  S^'caUs,  7  Wis.  159;  Chynowth  v. 
Tenney,  10  Wis.  397;  Wade  v.  Btrachan,  71 
Mich.  459;  Batea  y.  amith,  88  Mich.  849. 


ibe  faith  of  the  products  of  their  labor.   Jones  v. 
'€liamt)erlin,  0  Helsk.  210. 

XX.  Ctmvenkm. 

fHie  vendee  of  a  growing  crop  acquires  snob  an 
exclusive  right  to  the  possession  of  the  land  where- 
<on  it  grows  as  to  make  that  land  his  close  until  the 
crop  is  gathered  and  removed,  and  therefore  he 
may  maintain  trespcun  gtiare  cUiuBum  fregit  against 
any  who  enter  thereon  without  his  leave.  Stewart 
V.  Doughty,  9  Johns.  108;  Austin  v.  Sawyer,  9  Ck)w. 
J9. 

A  purchaser  of  such  a  crop  has  a  remedy  against 
those  disturbing  him  in  the  enjoyment  thereof,  by 
way  of  action  of  trespass.  Brittain  v.  McKay,  28 
if.  a»S,  96  Am.  Dec.  738. 

In  Miller  v.  Baker,  1  Met.  27,  trees  and  shrubs, 
fjart  of  a  nursery  stock,  were  held  personal  chattels 
4uid  as  independent  of  realty  for  the  wrongful  tak- 
ing and  conversion  of  which  an  action  of  trespass 
*iie  unnU  ouportaliB  would  lie. 

A  mortgagee  of  a  crop  not  in  esse  but  to  be  pro- 
duced in  futuro,  has  not  such  a  legal  title  in  the 
-crop  as  will  support  an  action  of  trover,  detinue, 
<or  trespass,  an  equitable  title  being  all  he  has.  El- 
more V.  Simon,  87  Ala.  620.  To  the  same  effect. 
-Grant  v.  Steiner,  66  Ala.  499;  Bees  v.  Coats,  Id.  2S6. 

la  Rees  v.  Coats,  supra,  the  dictum  of  the  court 
in  Brown  ▼.  Coats,  66  Ala.  439,  was  held  erroneous 
4md  it  was  declared  that  a  parol  mortgage  on  a 
:lnture  crop,  which  might  be  valid  inter  partes.,  did 
not  operate  to  convey  such  a  title  in  the  mortgagee 
not  in  possession,  as  would  entitle  him  to  maintain 
an  action  of  trover  or  detinue  against  third  parties, 
but  that  as  against  third  h>arties  with  notice  such 
a  mortgagee  would  be  entitled  to  a  special  action 
'HO.  the  caae  in  case  of  conversion. 

Id  an  action  for  conversion  of  cotton  upon  which 
-the  plaintiffs  daimed  a  prior  mortgage,  where  the 
evidence  was  conflicting  as  to  whether  or  not  the 
•ootton  claimed  was  part  of  the  mortgagor's  crop, 
the  court  held  an  Instruction  was  proper,  making 
It  Incumbent  upon  the  plaintiff  to  prove  to  the 
Jury  that  the  ootton  was  part  of  the  mortgagor's 
^orop.    Woolsey  v.  Jones,  64  Ala.  88. 

In  Boblnson  v.  Kruse,  29  Ark.  675,  it  was  held 
-that  trover  might  be  maintained  against  the  owner 
of  the  land  by  a  mortgagee  of  a  crop  which  had 
l)eea  converted  by  the  land  owner  into  his  own 
possenlon  for  rent. 

Where  a  purchaser  of  wheat  from  a  mortgagor 
<rt  a  doly  recorded  mortgage  mixed  the  wheat  with 
Ills  Ofwn  and  dealt  with  the  same  in  the  ordinary 
way  of  trade,  he  was  held  liable  for  oou version, 
having  constmctlve  notice  of  the  mortgagee's  title, 
jrichola  ▼.  Barnes,  8  Dak.  148. 

An  instrument  executed  as  security  for  a  loan  of 
-money  to  be  made  by  advances  towards  the  culti- 
vation of  a  growing  orop,  there  being  provisions 
Inoonsiaf ent  with  the  mortgagee^  ownership,  was 
held  to  be  a  mere  mortgage  and  did  not  entitle  him 
to  an  action  in  trover  for  recovery  of  the  crop. 
«tokca  V.  HoUis,  48  Ga.  262: 

In  an  action  In  trover  to  recover  a  wrongful  oon- 
vecBloD  of  com,  the  possession  of  which  was  re- 
-tafned  by  the  mortgagor  under  the  terms  of  the 
asortgnge  and  remortgaged  by  him,  the  com  being 
^rathwed  t^  the  mortgagor  and  handed  over  to  the 
tfisl  mortgasree  who  sold  to  defendants,  which  was 
paid  for  by  them  and  sold  and  shipped  by  them  to 
«tlier  partiea,  after  which  seoond  mortgagee  aa- 
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signed  to  the  plaintiff,  who  brought  suit  insisting 
that  the  first  mortgage  was  void.— the  court  held 
that  the  assignment  passed  the  mortgagee's  right, 
except  the  right  to  sue  the  parties  through  whose 
hands  the  property  passed,  for  injuries  prior  to  as- 
signment, and  that  it  was  necessary  for  the  as- 
signee, in  order  to  maintain  such  an  action,  to  be 
the  owner  or  entitled  to  the  possession  of  the  prop- 
erty at  the  time  of  the  wrong  committed.  Bowers 
V.  Bodley,  4  111.  App.  279. 

Where  a  mortgage  was  given  by  a  tenant  who 
worked  the  farm  on  shares  and  described  the  prop- 
erty as  *^  two  thirds  of  all  the  wheat  that  should  be 
sown  the  then  coming  fail  on  the  farm,"  the  noort- 
gage  being  filed,  and  subsequently  the  land  was 
sold,  and  yielded  a  orop  of  three  hundred  and  five 
bushels,  and  during  the  growth  of  the  wheat  the 
mortgagor  inserted  a  clause  in  the  mortgage  mak- 
ing it  a  lien  upon  all  the  property  the  same  for  the 
sukMcquent  as  for  the  present  year,  and  later  sur- 
rendered possession  and  removed  from  the  prem- 
ises,—the  court  held  Uiat  the  mortgage  and  subse* 
quent  stipulation  inserted  therein,  created  as 
between  the  first  and  seoond  mortgagee,  the  second 
mortgage  being  executed  after  the  possession  taken 
by  the  first  mortgage,  but  one  mortgage,  and  a  sale 
by  such  first  ihortgagee  created  no  liability  in 
trover,  the  second  mortgagee  taking  with  notice 
of  the  prior  mortgage.  Grimes  v.  Koee,  24  Mich. 
416w 

After  condition  broken,  the  mortgagee's  title 
becomes  vested  with  an  immediate  right  of  posses- 
sion, and  the  purchaser  of  the  crop  from  the  mort- 
gagor will  become  liable  as  for  conversion  upon 
refusal  to  deliver  up  the  property.  Cloee  v. 
Hodges,  44  Minn.  204. 

In  Stamps  v.  Oilman,  43  Miss.  466,  it  is  held  that  a 
mortgagee  of  chattels  could  maintain  trover  for  a 
conversion  by  a  stranger  while  in  the  possession  of 
the  mortgagor,  after  condition  broken.  He  is  pur- 
chaser suh  modOn  holding  the  double  relation  of 
creditor  and  purchaser. 

Where  the  deed  described  the  property  as  '*  all 
the  hay  and  grain  of  every  kind  that  grows  on  the 
farm  on  which  I  now  live  the  present  year,"  and 
part  of  the  crop  was  sown  in  the  fail  of  the  year 
previous  to  the  execution  of  the  deed,  and  other 
productions  were  sown  in  the  spring  of  the  same 
year  in  which  the  mortgage  \ras  executed,  it  was 
held  in  an  action  of  trover  for  carrying  away  the 
products  of  the  year  in  which  the  mortgage  was 
executed,  that  no  part  of  the  crop  sown  in  the 
spring  of  the  year  passed  under  the  mortgage,  but 
that  the  action  could  be  maintained  to  recover  the 
value  of  hay  and  the  winter  rye,  the  same  being 
in  esse  at  the  time  of  the  mortgage.  Cudworth  v. 
Scott.  41  N.  H.  456. 

In  the  above  case  the  reliance  was  placed  upon 
section  1,  chapter  138,  of  the  Compiled  Laws,  mak- 
ing personal  property  and  crops  of  every  descrip- 
tion, whether  the  same  have  or  have  not  come  to 
maturity,  subject  to  mortgage  agreeably  to  the 
provisions  of  such  chapter. 

After  foreclosure  and  sale  of  the  premises  in  pos- 
session of  the  mortgagor's  lessee  under  a  lease  sub- 
sequent to  the  mortgage,  the  lessee  is  a  wrongdoer 
and  liable  to  action  for  taking  and  carrying  away 
the  crops.  Bimers  v.  Saltys.  3  Denio,  219.  To  the 
same  effect.  Lane  v.  King,  6  Wend.  684, 24  Am.  I>ec 
106. 

The  mortgagee  of  one  of  two  tenants  in  common 
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MlGEIGAH  SUFBKMB  COUBT, 


OOT,^. 


Wbere  tbe  subject- matter  has  oeither  an  act- 
ual nor  potential  existence  such  an  agreement 
is  usually  denominated  an  executory  contract, 
and  for  its  ylolation  the  remedy  of  the  parly 
injured  is  by  an  action  to  recover  dama^iies. 

IIuiMnwn  v.  Ford,  supra;  Fierce  v.  Emery, 
32N.  H.  484. 


The  contract  in  this  case  could  be  but  an. 
agreement  to  sell. 

RnUon  w.  Haggart  (S.  Dak.)  Feb.  Ternv 
1888. 

A  mortgage  on  crops  to  be  grown,  which 
fails  to  state  the  year  or  time  when  the  crop» 
are  to  be  raised,  is  void. 


of  an  interest  in  a  fallow  for  the  purpose  of  raising 
wbeat  is  a  co-tenant  with  the  landowner  provided 
such  tenancy  existed  with  respect  to  the  crop,  and 
therefore  the  sale  of  tbe  wheat  by  the  latter  with- 
out tbe  assent  of  the  pidintiff  and  assignor  of  the 
mortgage  and  with  tbe  assent  of  the  defendant, 
who  claimed  title  to  tbe  half  covered  by  tbe  mort- 
gage and  the  receipt  by  bim  of  the  produce  of  that 
half  was  held,  as  to  the  plaintiff,  a  conversion. 
Sbuart  v.  Taylor,  7  How.  "Pr.  251. 

In  Wood  V.  Dudley,  8  Y t.  480,  it  was  held  that  an 
action  for  trover  could  not  be  maintained  by  a 
mortgagor  against  the  mortgagee  prior  to  redemp- 
tion of  the  chattels. 

In  Malone  v.  Hill,  68  Ala.  226,  a  mortgagor  of 
crops  baving  died,  the  same  was  sold  by  a  commis- 
sion merchant  and  the  proceeds  paid  to  a  distrib- 
utee of  the  estate,  who  bad  not  qualified  as  admin- 
istrator for  tbe  purpose  of  furnisbiog  a  future 
crop.  The  court  held  that  such  merchant  paid 
over  the  same  at  his  perli  in  aUowing  any  one  but 
tbe  regularly  appointed  administrator  to  draw  the 
fund. 

XXL  Special  ttate  doe(rinea  and  latok 
AUtbcuna, 

Under  section  1800  of  the  Alabama  Revised  Code, 
any  person  baving  a  lien  upon  the  crop  for  ad- 
vances to  assist  in  maicing  a  crop,  has  the  same 
rights  and  remedies  to  enforce  such  lien  as  land- 
lords have  for  collection  of  rents.  McKinney  v. 
Benagh,  48  Abi.  858. 

Such  a  lien  is  not  dissolved  by  the  death  of  the 
defendant  and  the  insolvency  of  his  estate,  and  is 
enforceable  by  sale.   Ittid, 

In  Dawson  v.  Higgins,  60  Ala.  48,  it  was  held  that 
the  language  of  section  1858  of  the  Alabama  Re- 
vised Ck)de  must  be  strictly  pursued  in  order  to 
create  a  statutory  lien  for  crop  advances.  See  also 
Comer  v.  Daniel,  60  Ala.  434. 

Its  form  and  spirit  must  be  complied  with  in 
every  essential  particular.  Griei  v.  Lehman,  60 
Ala.  419. 

It  is  necessary  that  the  articles  should  be  such  as 
are  enumerated  in  the  above  section.  Watson  v. 
Auerbach,  57  Ala.  858. 

A  case  must  be  shown  conforming  in  every  re- 
spect with  the  sections.    IbicU 

Thus  a  mere  statement  that  tbe  "advances  were 
made  to  me  tn  enable  me  to  make  a  crop  the  pres- 
ent year"  is  insufficient,  not  showing  in  writing 
the  person  to  whom  the  advance  is  made,  and  that 
the  same  was  obtained  bona  fide  for  such  purpose. 
Dawson  v.  Higgins,  suprxi. 

Where,  however,  such  mortgage  is  in  the  form 
and  for  the  consideration  prescribed  by  the  statute 
tbe  lien  attaches  to  a  mortgage  or  assignment  of 
crops  not  planted.  Stewart  v.  Fry,  8  Ala.  573;  Rob- 
inson V.  Mauldin,  11  Ala.  077;  Abraham  v.  Garter, 
68  Ala.  8;  Boswell  v.  Carlisle,  65  Ala.  664,  wherein  it 
was  held  that  a  third  party  might  show  the  same  to 
be  false  and  for  an  antecedent  debt. 

If  the  sections  of  the  code  are  strictly  followed, 
tbe  mortgagee  has  a  preferential  lien  upon  the 
crop  raised,  as  against  all  except  the  landlord. 
Flexner  v.  Dickerson,  66  Ala.  120. 

Unless  it  is  sufficient  to  operate  as  a  mortgage 
the  mortgagee  will  not  have  such  an  interest  as  will 
entitle  bim  to  maintain  an  action  for  a  trial  of  the 
right  of  property.    Boswell  v.  Carlisle,  supra. 
2dL.aA. 


If  the  advance  is  bona  fide  for  the  statutory  pur-> 
poses,  the  lender^  lien  will  not  be  affected  by  any 
misapnllcatlon  on  the  borrower's  part  Watson  v.. 
Auerbach,  67  Ala.  868. 

It  Is  not  the  subject  of  extension  as  between  the- 
parties.    Ihid, 

Such  lien  is  not  destroyed  or  impaired  by  the  fact 
that  the  same  instrument  contains  a  mortgage  ot 
the  same  property  to  secure  the  same  debt,  but  the- 
resort  to  one  security  would  render  it  improper  to 
resort  to  the  other  at  the  same  time.  Grady  v. 
Hail,  68  Ala.  841. 

The  requirements  of  section  8286  of  the  Code  of* 
1876  being  complied  with,  tbe  mortgagee  has  a  Ilea 
on  the  erop  and  upon  the  stock  furnished  with  the- 
money  so  advanced  and  a  right  to  sue  out  attach- 
ment to  enforce  this  Uen  oo-extenslve  with  the- 
rights  of  landlords  to  sue  to  such  process  for  tho 
collection  of  rent  under  sections  8288, 8472,  of  tho 
same  Code.    Ibid, 

Where  a  note  was  given  for  advances  for  the-- 
purpose  of  making  a  crop  and  recited  that  the  ad- 
vance was  made  in  provisions  and  a  horse,  the  court 
held  it  was  fatally  defective  for  uncertainty  as  a. 
lien  upon  the  crop  under  the  above  eectionai. 
Sohuessler  v.  Gains,  68  Ala.  650. 

A  mortgage  under  the  above  section  of  the  Re» 
vised  Code  which  states  the  oonsideratlon  asa  pres- 
ent debt  *'to  enable  them  to  make  a  crop  the  present 
year,  and  without  which  advance  it  would  not  be^ 
in  their  power  to  procure  the  necessary  teams,  pro*  . 
visions,  farming  implements  and  other  materials 
essential  to  make  such  crop,**— was  held  not  to  cre- 
ate a  sUitutory  lien,  but  might  be  valid  as  a  mort- 
gage and  allowed  to  stand  as  a  security  for  the- 
advances.  Tison  v.  People*s  Sav.  &  Loan  Asso.  ST 
Ala.  828. 

An  instrument  which  shows  as  a  consideration 
**necee8aiT  advances  and  horses,  mules,  oxen  anA 
necessary  provisions,  farming  tools  and  imple* 
ments,  and  money  to  procure  the  same  obtained  hy 
me  bona  fide  for  the  purpose  of  making  a  cropth^^ 
present  year,**  and  also  stating,  '^without  such  ad- 
vances it  would  not  be  in  my  power  to  procure  th» 
necessary  teams,  provisions,  money,  Implementa^ 
etc.,  to  make  a  crop  the  present  year,**— the  oourc 
held  there  was  a  substantial  compliance  with  sec- 
tion 3286  of  the  Code,  and  to  create  a  statutory  lien 
upon  the  crop.    Connor  v.  Jackson,  74  Ala.  464. 

Where  a  mortgage  was  given  to  secure  a  prom* 
issory  note,  the  consideration  being  described  as> 
''an  advance  for  the  purpose  of  making  a  crop,** 
the  note  conforming  to  the  requirements  of  sectioik 
8286  of  the  Code  and  showing  a  contemplated  fu- 
ture advance  for  the  purpose  of  making  a  crop- 
during  the  then  current  year,  tbe  court  held  that, 
only  such  articles  as  came  within  the  express  pro- 
visions of  the  statute  could  be  secured  by  such  i^ 
mortgage  not  exceeding  tbe  amount  of  tbe  note. 
Marcus  v.  Robinson,  76  Ala.  550. 

Where  a  mortgage  declared  that  ^*this  mortgaira- 
is  made  a  lien  on  the  crop  of  cotton  made  on  Uio 
place**  to  the  extent  of  tbe  annual  payment  duo 
for  each  succeeding  year,  it  was  held  ^at  this  waa* 
not  a  mortgage,  but  a  mere  lien  created  by  con* 
tract  or  a  right  to  charge  the  cotton  with  the  pay- 
ment of  the  debt;  a  mere  equitable  lien  in  th*> 
nature  of  a  mortgage  conferring  no  legal  estate  or 
Interest  in  the  cotton  such  as  is  necessary  to  sup- 
port an  action  of  trover.  Bush  ▼•  Gkurner,  n  Ala*. 
162. 


1893. 


Dtcket  y.  Waldo 
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Barr  ▼.  Gannon,  89  Iowa,  20;  Pennington 
T.  Jonea,  67  Iowa,  87;  Bifgert  y.  White,  69 
Iowa,  464. 

Meurs.  Padghain  A  Batler»  for  appel- 


This  caae  lacks  the  essential  elements  of  a 
partnership.    There  is  no  agreement  to  share 


the  profits  or  stand  the  losses,  proportionately 
or  in  any  other  manner. 

Bobbim  Y.  MeKnight,  5  N.  J.  £q.  646,  45* 
Am.  Dec.  406,  and  cases  cited. 

Language  creating  rights  should  be  construed 
according  to  its  ordinary  and  commonly  ac- 
cepted meaning,  if  used  by  persons  who  are 


Under  seotioD  Ziftt  of  the  Alabama  Oode,  a  land- 
lord has  a  prior  lien  for  rent  and  advances  on  bis 
teDant'8  orops  to  that  of  a  merchant  adyanclnff, 
under  sections  8688, 8997,  of  the  Code.  Brown  y. 
Samll,78Ala.60eL 

Atkanns, 

Prior  to  the  Act  of  Fehroary  11,  lOTfi,  making 
yalld  mortgaires  on  crops  to  be  planted,  a  mortgage 
on  such  a  crop  was  Invalid.  Tomllnson  v«  Green- 
field, 81  Ark.  m. 

The  Act  of  Fehroary  11. 1875,  pot  an  end  t»  the 
eoDfllot  between  law  and  equity  In  respect  to 
mortKaffes  of  anplanted  or  Immature  crops,  by 
making  such  mortra^es  good  at  law  as  well  as  In 
equity.  Jarrett  v.  McDaniel,  34  Ark.  5B6;  Beard  y. 
State,  43  Ark.  284. 

Section  4749  of  the  Arkansas  Digest  of  Statutes 
(ed.  1884)  provides,  all  mortgages  executed  on 
crops  already  planted,  or  to  be  planted,  shall  have 
the  same  force  and  eflTect  to  bind  such  crops  and 
their  products  as  other  mortgages  now  have  to 
bind  property  already  in  being  (Act  Feb.  11, 1875). 

Under  this  Act  the  court  held  In  Jarratt  v.  Mc- 
I>ttnleL,  nipra,  that  a  mortgage  ezecated  subse- 
quent to  the  date  of  the  act,  upon  an  nnplanted 
crop,  was  valid  so  as  to  enable  the  mortgagee  to 
replevin  the  mortgaged  property* 

Section  2072  of  the  Oaliforala  Oode  provides  that 
the  lien  of  a  mortgage  on  the  growing  crop  con- 
tinues on  the  crop  after  severance,  whether  re- 
mainiog  in  its  original  state  or  converted  into 
another  product,  so  long  as  the  same  remains  on  the 
land  of  the  mortgagor,  and  it  has  been  held  that 
there  is  nothing  In  the  language  of  the  section  un- 
der which  the  lien  could  be  lost  trough  the  tor- 
tious removal  of  the  crop  by  a  third  person.  Wil- 
son V.  Prouty,  70  Oal.  106,  following  Martin  v. 
Thompson.  88  OsL  4.  In  such  a  case  the  mortgagee 
has  the  right  to  maintain  an  action  for  conversion 
In  his  own  name. 

A.  mortgage  upon  growing  crops  executed,  ao- 
Icnowledged,  and  recorded  like  mortgages  upon 
resU  estate,  is  valid  against  third  parties  without 
delivery  of  possession,  but  the  lien  of  such  murt- 
caice  ceases  as  against  subsequent  purchaseis,  un- 
less the  orops  when  harvested  be  delivered  to  the 
mortgagee  as  required  in  other  cases  of  mortgages 
of  personal  property.  Wood*s  GsL  Big.  107;  Quiri- 
aqne  v.  Dennis.  24  Cal.  154;  Stat.  1858,  p.  87,  section 
17,  of  the  Act  of  May  19, 1850,  as  amended  by  the 
AotofAprU  0,1866. 

In  Ooodyear  V.  Willlston,  42  OaL  11,  it  was  held 
that  the  alx>ve  flection  was  to  protect  the  mort- 
C;a«ee*S  lien  without  delivery  of  possession  until 
the  property  Ih  harvested,  but  afterwards  the  oon- 
tinuanoe  of  the  lien  depended  upon  the  actual  de- 
liyery  and  retention  of  the  crop  by  the  mortgagee. 

vrtier^  such  crops  after  being  cut  were  sold  and 
delivered  by  the  mortgagor  to  a  bona  tide  pur^ 
chaser  for  value.  It  was  held  that  the  mortgaaee*s 
Hen  only  extended  to  the  severance  from  the  land, 
and  did  not  extend  to  tlie  purchaser.  Goodyear  y. 
'Willlston,  supra. 

Section  2072  of  the  California  Oivll  Code  keeps  the 
Hen  alive  so  long  as  the  same  remains  on  the  land 
•f  the  mortgagor.   Waterman  y.  Qreen,  60  CaL  142. 

In  Oranger*s  Business  Asbo.  v.  Clark,  84  Cal.  201, 
tt  was  held  that  section  20K2of  the  avll  Code,  which 

88L.R.A. 


provides  that  a  mortgage  can  be  created,  renewed^ 
or  extended  only  by  writing,  executed  with  the  for- 
malities required  in  the  case  of  a  grant  of  real 
property,  did  not  affect  a  verbal  agreement  to  di- 
vert the  grain  from  the  satisfaction  of  the  debt  for 
which  ft  was  secured  by  chattel  mortgage,  and  con- 
verting in  to  a  pledge  to  secure  subsequent  Indebt- 
edness  and  that  such  verbal  agreement  does  not 
create  a  mortgage. 

JTorlddk 
In  Weed  y.  Standley,  18  Fla.  180,  ft  was  held  a. 
written  instrument  providing  that  the  crop  should 
not  be  removed  until  the  rent  was  paid,  operHted 
as  a  mortgage  under  the  provisions  of  the  Laws  of 
186&-86,  p.  61,  an  act  for  the  relief  of  landlords,  and 
was  a  security  for  the  payment  of  the  money,  such 
instrument  being  duly  recorded. 

QtoTfjia, 

The  Georgia  Code,  I  1^54,  embraces  all  property 
in  possession  or  **  to  which  the  mortgagor  has  the 
right  of  possession  at  the  time,**  and  1 1936  of  the 
same  Code  declares  that  the  mortgage  ^  must  spec- 
if y  the  deed  to  secure  which  it  is  givpn  and  the* 
property  upon  which  it  Is  to  take  effect. 

The  crops  coming  into  existence  under  a  law 
rendering  them  to  be  bound  at  any  time  tor  the- 
pasrment  of  the  debts,  but  the  lien  thus  created 
must  be  enforoed  In  the  manner  prescribed  by  sec- 
tion 1991  of  the  GtoorglaCode.  Btallings  v.  Har^ 
rold,  60  Qa.  478. 

But  a  lien  for  fertllisen  on  such  orop  is  good* 
Crlne  v.  Tif  ts,  65  Ga.  644. 

Idaho. 
Where  lands,  leased  for  a  term  of  years,  at  a  rent 
of  one  third  of  a  crop  to  be  raised  during  the  term . 
were  sown  and  a  chattel  mortgage-  executed  and 
recorded  upon  **  the  crop  of  wheat  which  may  be- 
sown  and  grown  for  the  year  1890  upon  said  lands" 
the  lessee  subsequently  sub-letting  for  a  short  term, 
the  court  held  in  an  action  by  the  sub-lessee  against 
the  sheriff  under  foreclosure  of  the  chattel  mort- 
gage, that  under  the  statute  of  Idaho  such  chattel 
mortgage  was  a  valid  lien  upon  the  said  crop,  and 
any  rights  acquired  thereto  from  the  lessee  subse- 
quent to  the  recording  thereof  were  subject  to> 
such  mortgage.   Pierce  v.  Langdon,  2  Idaho,  878. 

iOtnoCs. 

The  doctrine  in  this  state  Is  against  such  crope- 
passing  under  a  mortgage  upon  future  crops  not 
fn  esse;  oliter  if  growing.  Stowell  v.  Bair,  5  HU 
App.  104;  Hansen  v.  Deonison,  7  HL  App.  73. 

A  mortgage  of  after-acquired  property  is  inef- 
fectuaL  Hunt  v.  Bullock,  88  HI.  S30;  Boy  v.  Qo- 
lugs,  6  HI.  App.  168. 

Possession  must  be  taken.  Qittlngi  y«  Nelson* 
85  01.610. 

Indiana. 

Growing  orops  raised  annually  by  labor  are  the 
subject  of  sale  as  personal  property  being  as  read- 
ily delivered  as  any  other  article  of  commerce.   8* 
Bev.  Stat  1 128,  p.  64;  Matlock  v.  Fry,  16  Ind.  4S8. 

In  Matlock  v.  Fry,  tupra^  it  was  held  that  the 
statute  relating  to  the  recovery  of  personal  prop- 
erty applied  to  ripe  standing  corn  not  severed  from 
the  land. 

lufwa. 

In  Wheeler  y.  Becker,  68  Iowa,  728,  a  chattel 
mortgage  providing  that  after-acquired  property 
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Michigan  Supkemb  Oodbt. 


Oct., 


unacquainted  with  any  different  technical  sig- 
fiilicanee  which  it  ma^  have  in  law. 

liiveneit  v.  Bourqum,  58  Mich.  10. 

Undoubtedly  the  parties  to  this  instrument 
understood  the  words  'iegal  representatives" 
to  mean  and  to  Include  assignees  and  heirs  as 
well  as  executors  and  administrators. 

Hammond  y.  Mason  db  Hamlin  Organ  Co, 
D2  U.  S.  724,  28  L.  ed.  767;  Duncan  ▼.  Wal- 


i  Jeer,  2  Dall.  205;  (km,  t.  Bryan,  6  Serg.  &  R. 
88. 

This  contract  between  Schultz  and  the 
plaintiffs  was  not  a  sale  of  peaches  at  all,  and 
therefore  was  no  sale  of  things  in  expectation 
or  sale  of  things  which  had  no  potential  ex- 
istence. 

The  property  sold  had  a  "  potential  exist- 


ence. 


»» 


•sbould  be  transferred  thereby,  was  beld  valid*  such 
property  upon  lis  acquisition  becoming  subject 
'thereto,  following  Soharfenburg  v. Bishop,  85 Iowa, 
€0;  Brown  v.  Allen,  86  Iowa,  806;  Stephens  v.  Pence, 
<6  Iowa,  258. 

In  Norris  v.  Hix,  74  Iowa.  SM,  the  court  beld  that 
i«  valid  mortgage  of  crops  not  yet  grown  may  be 
made. 

A  chattel  mortgage  of  property  not  in  the  pos« 
'Session  of  the  mortgagor  at  the  time  of  making 
the  mortgage  is  valid  and  entitles  the  mortgagee  to 
iliold  such  property  as  against  an  attaching  creditor. 
Brown  v.  Allen,  36  Iowa,  800, 810,  folio  wing  Scharf- 
enburg  v.  Bishop,  86  Iowa,  6L  To  the  same  effect, 
■Stephens  v.  Pence,  66  Iowa,  257. 

There  must,  however,  be  a  clear  intention  to  pass 
-them.  McArthur  v.  Garman,  71  Iowa,  84;  Lormer 
^.  Allyn,  64  Iowa,  7SS. 

But  in  Muir  v.  Blake,  67  Iowa,  662,  the  court ques. 
^oned,  whether  a  chattel  mortgage  upon  future 
•crops  could  be  valid  so  far  as  the  creditors  of  the 
•mortgagor  were  concerned^ 

KanM», 

In  Cameron  v.  Marvin,  26  Kan.  612,  It  was  held 
-that  property  afterwards  to  be  created,  purchased, 
-or  procured  was  not  the  subject  of  mortgage,  and 
that  only  property  which  at  the  time  was  in  exist- 
ence, and  to  which  the  mortgagor  had  a  title,  would 
pass. 

Gontiaots  may  be  made  with  reference  to  fut- 
ure acquired  property,  which  will  be  legal  and 
-upheld,  but  such  contracts  will  not  constitute  chat, 
tel  mortgages,  they  are  simply  executory  contracts 
to  be  performed  in  f%iiwro,  and  though  binding  up- 
on the  parties  they  are  void  as  to  third  parties 
without  notice,  and  cannot  be  treated  as  chattel 
■mortgages  affecting  such  parties.  Cameron  v. 
Marvin,  mnpra. 

Such  contracts,  however,  will  be  held  valid  as 
-though  they  were  chattel  mortgages  as  against 
third  persons  who  had  not  In  the  meantime  ob- 
tained any  specific  interest  in  the  property,  when 
-the  mortgagee  has  obtained  possession  of  the  prop- 
erty under  the  contract.    12>(d. 

A  mortgage  of  goods  or  other  personal  property, 
which  the  mortgagor  does  not,  at  the  time  of  mak- 
ing or  recording,  own,  though  he  may  afterwards 
•acquire  them,  is  void  in  respect  to  such  goods  or 
property  as  against  a  subsequent  purchaser  or 
attaching  creditors.  Long  v.  Hines,  40  Kan.  220* 
wheretheaboverule  was  applied  to  a  case  of  an 
•implanted  crop  of  com. 

Kentucky. 

fn  the  ease  of  Hutchinson  v.  Ford.  0  Bush,  318,  16 
Am.  Rep.  711,  the  court  held  it  would  be  carnring 
•the  doctrine  to  too  great  an  extent  to  permit  liens 
to  be  created  by  mortgage  upon  property  not  in 

"4886, 

A  mortgage  on  all  the  crop  that  might  be  raised 
>on  the  farm  during  the  term  was  held  to  pass  no 
title  or  dalm  to  the  crop  or  its  value,  the  crop  not 
tMing  sown  at  the  time  of  the  execution  of  the 
mortgage,  as  against  the  purchaser  of  the  crop^ 
Hutchinson  v.  Ford,  supra. 

The  crop  must  be  sown  when  the  mortgage  was 
executed.  So  held  in  Hutchinson  v.  Ford,  supra. 
■2f^  \t.  H,  A. 


XiOuisforuL 

The  Louisiana  Act  of  1874  authorizes  the  pledge 
or  pawn  of  a  growing  crop,  which  cannot,  until  It 
is  gathered,  be  delivered  to  the  creditor,  and  re- 
quires the  agreement  to  be  recorded  in  the  ofBoe 
of  the  recorder  of  mortgages  In  the  parish  In 
which  the  crop  is  produced,  in  order  to  supply  the 
want  of  actual  delivery.  The  act  does  not  specify 
however,  any  time  for  recording  and  such  a  mort- 
gage might  be  good  as  against  creditors  acquiring 
rights  and  privileges  after  recording. 

In  Benton  v.  Mahan,  80  Ijbu  Ann.  1401,  it  was  held 
that  money  and  goods  advanced  and  used  in  payinr 
laborers  who  make  the  crop  are  privileged  under 
the  Act  of  1874  as  much  so  as  provisions  consumed 
by  them,  and  constitute  a  privileged  debt  upon  the 
crop. 

Under  the  first  section  of  the  Louisiana  Act,  any 
planter  may  pledge  or  pawn  his  growing  crop  for 
advances  in  money,  goods,  and  necessary  supplies 
that  he  may  require  for  the  production  of  the  same, 
by  written  agreement  to  pledge,  recorded,  and 
such  recorded  contract  confers  a  right  of  pledge 
upon  the  crop  the  same  as  if  the  crop  had  been  in 
thepledgee^s  possession.  Gay  v.  Diagre,  80  La. 
Ann.  1007. 

Article  8274  of  the  Revised  CtvU  Code  of  this  state 
declares  that  no  privilege  can  confer  a  preference 
over  creditors  Imving  acquired  a  mortgage,  unleai 
it  be  recorded  as  prescribed  by  that  article,  and  it 
would  therefore  require  a  positive  legislative  act 
to  withdraw  the  contract  authorized  by  the  Act  of 
1874  from  the  control  of  such  article.   IMd. 

In  Laloire  v.  Wilts.  81  La.  Ann.  488,  the  pledge  of 
a  crop  under  the  Act  of  1874  duly  recorded  was 
held  to  give  the  pledgee  a  preference  to  that  of  a 
Judgment  creditor  under  KiLfa.  and  such  a  pledge 
covers  all  moneys  advanced  and  necessary  supplies 
furnished  for  the  purposes  of  a  crop. 

Such  privileged  debt  or  pledge  of  the  party  fur- 
nishing supplies  on  a  growing  crop  extended 
only  to  the  merchantable  part  of  the  crop,  and  not 
to  such  portion  as  would  be  of  necessity  reserved 
for  seed  for  a  subsequent  crop.  Citizens  Bank  v. 
Wiltz.  81  La.  Ann.  2M4. 

And  the  privilege  could  only  be  enforced  against 
the  crop  upon  which  the  advances  were  made,  fie 
Roger^s  Succession,  41  La.  Ann.  400. 

Matnt, 

In  Maine  all  courts  have  ruled  that  at  law  prop- 
erty not  existing,  but  to  be  acquired  at  a  future 
time,  is  not  assignable,  while  in  equity  it  is  so  as- 
signable. Hamlin  v.  Jerrard,  72  Me.  77;  Morrill  v. 
Noyes,  56  Me.  458,  96  Am.  Dec.  486;  Oriffltb  v.  Dour- 
lass,  73  Me.  632,  40  Am.  Rep.  885;  Edwards  ▼.  Peter- 
son,  80  Me.  887. 

In  Head  v.  Goodwin,  87  Me.  181,  it  was  held  that  a 
grant  of  goods  which  did  not  belong  to  the  grantor 
at  the  time  of  the  grant  was  void,  but  after  the 
grantee  had  acquired  a  title  thereto  the  grant 
might  be  made  effectual  to  pass  the  property  by  a 
new  act. 

In  Bryant  ▼.  Pennell,  61  Me.  106, 14  Anu  Bep.  660, 
where  a  mortgage  covered  nursery  stock  conaiit- 
ing  of  plants,  shrubs,  and  trees,  the  court  held  that 
such  mortgage  covered  plants  grown  from  the  out-^ 
tings  of  the  plants  mortgaged. 


asM. 


DicjLBY  ▼•  Waldo. 
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MeCarty  ▼.  BUtin9,  5  Yerg.  105,  26  Am. 
Dec.  a«2;  Fo  ii'JU  v.  Cowy,  5  N.  C.  889,  4 
^m.  Dec.  559;  MtCafrey  v.  TFb<w?i»,  65  N.  Y. 
459.  22  Am.  Rep.  644;  WyaU  y.  Waikiw,  80 
Am.  Hep.  68,  40  Am.  Rep.  90,  16  Alb.  L. 
J.  205,  9  Baxt.  250;  Andrew  v.  Newcomh, 
S3  N.  Y.  417;  RoberU  ▼.  C7mrcA,  17  Conn.  144; 


Gardner  v.  noeg,  18  Pick.  168;  Macomher  t. 
ParArer,  14  Pick.  497;  Tripp  ▼.  Brownell,  13 
Cusb.  876;  «/<>Net  y.  Richardson,  10  Met.  4S1; 
A«-<y  V.  Emery,  supra;  Smith  v.  Atkins,  18 
Vt.  465;  A>ra  v.  Miltoaukee  dk  8t.  P.  R.  Co. 
24  Wis.  651,  1  Am.  Rep.  203;  Oafena  d  0.  V. 
R.  Co,  Y.  Memies,  26  ill  121;  Jones  y.  Wtb- 


McMOchuutts, 

In  Qaflln  y.  Oarpenter,  4  Met.  680, 88  Am.  Deo. 
':381,  a  ooatractfor  Uie  sale  of  wood  or  timber  to  be  ^ 
•out  and  severed  from  tbe  freehold  by  the  Tendee, 
^ooDYeya  no  Intereet  in  land  within  the  meaning  of 
-tlie  statute  of  frauds. 

And  a  mortiraffe  thereof  la  a  mortgage  of  per- 
itfooal  chattels  to  take  effeot  as  soon  as  the  iwopert  j 
lis  aeyered  from  the  freehold.    IMd, 

In  Barnard  y.  Baton,  2  Gush.  204,  it  was  stated 
•^liat  a  mortgage  being  an  executed  contract,  a 
present  transfer  of  title  although  couditional  and 
vfeaalble.  could  only  bind  and  affect  property  exist- 
ing and  capable  of  being  identified  at  the  time  it  is 
made,  and  that  whateYcr  the  agreement  of  the  par- 
ties might  be  it  could  not  bind  property  afterwards 
-acquired  by  the  mortgagor.  To  the  same  effeot, 
<Jonea  y.  Biohardson,  10  Met.  481;  Wlnslow  y.  Mer- 
-obanti  Ids.  Co.4  Met.  806, 38  Am.  Dec  368. 

IffeMoan. 

A  mortgage  may  be  made  to  cover  af  ter-acqulred 
j>roperty.    Curtis  y.  Wilcox,  49  Mich.  427. 

And  Is  good  imler  partes.  American  Cigar  Oo.  Y. 
J*08ter,86Mloh.a88. 

See  Chynoweth  y.  Tenney,  19  Wis.  807,  mvpra^ 
•faesdiy. 

Minnemnta. 
Mortgages  of  potential  interests  are  valid  in  this 
-atate.    Minnesota  Linseed  Oil  Co.  v.  Maginnis,  88 
Minn.  108;  Ludlum  y.  Rothschild,  41  Minn.  218;  Wal- 
ter A.  Wood  Mowing  ft  Beaping  Mach.  Co.  y.  Minn- 
^eapoUs  ft  N.  Elevator  Co.  48  BUnn.  404;  Ambuehl  v. 
Matthews,  41  Minn.  537. 

The  Minnesota  Statutes  (ed.  1888,  yoL  2,  p.  488), 
•aeotion  14a.provide,  tbe  mortgaging  of  crops  before 
tfae  seed  thereof  shall  have  been  sown  or  planted, 
for  more  than  one  year  In  advance.  Is  hereby  f or- 
txldden,  and  all  securities  or  mortgages  hereafter 
'Executed  on  such  crops  are  declared  void  and  of 
no  effect;  provided,  this  act  shall  not  apply  tomort- 
iragres  given  upon  crops  to  secure  part  or  all  of  the 
purchase  price  of  lands  upon  which  said  crops  may 
t>e  aown  or  planted.    (1887,''ohap.  176.) 

Section  2  of  chapter  80  of  the  Minnesota  General 
Statutes  1878.  as  amended  by  section  1,  chapter  88, 
of  tbe  Laws  of  1888  (ed.  ot  1888,  vol.  2,  p.  486),  Is  ap- 
plicable to  a  mortgage  of  future  crops,  the  seed  of 
irbich  bad  not  been  sown  when  the  mortgage  was 
executed,  so  fsx  sb  they  relate  to  the  filing  of  chat- 
tel mortgages.  Miller  v.  MoCormlck  Harvesting 
Mach.  Oo.  85  Minn.  800. 

W  hen  filed  as  so  provided  it  is  full  and  sufficient 
fnotloe  to  all  parties  interested,  of  the  existence 
and  conditions  thereof.   IhUL 

MisstSBlppL 

Snob  a  mortgage  may  be  authorized  by  act  of 
legislature.    Betts  v.  Batlifl,  60  Miss.  561. 

Section  7  of  the  Mississippi  Act  of  1887,  for  the 
.«nooaragement  of  agricultural  produce,  provides 
-^^tliat  It  shall  be  lawful  to  convey  by  way  of  mort- 
•^^ase  or  deed  of  trusty  any  crop  of  cotton,  corn,  or 
-n^rx^ultuial  products  being  produced  or  to  be  pro- 
'duoed  within  fifteen  months  from  the  date  of  such 
fnortgage.**  McOown  v.  Mayer,  65  Miss.  537;  Bver- 
wamn  y.  Bobb,  82M1ss.  668, 24  Am.  Bep.  682. 

It  was  held  m  Betts  y.  Batllff,  supra,  that  under 

^hte  act  the  mortgage  had  preference  from  its  date, 

whether  the  crop  be  then  planted  or  not,  the  pro- 

-23  li.  R  A. 


spective  crop,  before  the  seed  was  sown,  being 
such  potential  Interest  or  expectancy  in  property 
that  may  be  conveyed,  and  when  tbe  crop  grows  the 
subject  comes  in  esse  and  the  mortgage  takes  effect. 

And  In  White  v.  Thomas.  58  Miss.  40,  it  was  held 
that  the  above-mentioned  statute  was  designed  to 
render  invalid  any  lien  or  mortgage  which  waa 
valid  before,  and  that  therefore  a  mortgage  by  a 
tenant  to  his  landlord  to  secure  rent  on  personal 
property  not  In  existence  at  the  time  was  good 
inter  partes* 

Section  1350  of  the  Code  of  this  State  of  1580, 
giving  the  right  to  execute  a  deed  of  trust  on  fut- 
ure crops,  was  repealed  by  the  Act  of  1886,  page  156. 

But  the  doctrine  of  potential  interests  was  up- 
held In  Stadeker  v.  Loeb,  67  Miss.  200.    See  this  case 

supra,  head,  Y. 

JftaKHirC. 

In  Boyer  v.  wmiams,  5  Mo.  835,  82  Am.  Dec.  824i 
it  was  held  that  the  purchaser  of  lands  from  the 
United  States  acquired  by  the  purchase  the  same 
title  to  the  land  and  to  everything  growing  upon 
tbe  land,  which  tbe  United  States  had  before  the 
sale,  and  that  the  doctrine  of  emblements  did  not 
apply. 

Where  a  debtor  made  a  conveyance  of  his  prop- 
erty as  security,  with  a  condition  that  It  should  be 
void  if  the  debts  were  paid,  giving  power  of  sale  In 
case  of  default,  the  deed  was  held  a  mortgage  valid 
as  against  an  execution  creditor.  Steele  v.  Fftrber, 
87M0.7L 

JTebroaica. 

Under  section  14,  chapter  82,  Compiled  Statutes  of 
Nebraska,  ed.  1801,  page  480,  such  mortgages  are 
void  unless  recorded  as  therein  provided. 

By  section  11  of  the  same  there  must  be  a  ddlv- 
ery  of  the  goods  and  chattels,  otherwise  they  are 
presumed  to  be  fraudulent  and  void  as  against 
creditors. 

There  must  be  a  seizure  of  the  crop  when  It 
comes  into  existence,  in  order  to  constitute  a  valid 
lien  at  law.   Cole  v.  Kerr,  10  Neb.  653. 

New  Hampshire. 

Section  1,  chapter  140,  Public  Statutes  of  New 
Hampshire,  ed.  1801,  provides  that  crops  of  every 
description  whether  matured  or  not  msy  be  mort- 
gaged. And  by  section  2,  possession  must  be  either 
taken  by  the  mortgagee  or  the  mortgage  must  be 
recorded. 

In  Norris  Y.  Watson,  22  N.  H.  864, 55  Am.  Dea 
160,  the  court  stated  that  it  did  not  think  the  pro- 
visions of  the  revised  statutes  authorizing  the 
mortgage  of  growing  crops  as  personal  property 
and  the  attachment  of  personal  property  subject 
to  mortgage,  were  intended  to  make  any  change 
In  the  law  relating  to  the  attachment  of  growing 
crops. 

The  statute  names  **grain  unthrashed,  bay  or  po- 
tatoes" etc.,  but  makes  no  mention  of  growing 
crops  which  would  fall  peculiarly  within  the  rea- 
son of  the  enactment,  and  would  hardly  have  been 
omitted  if  it  had  been  understood  that  they  were 
liable  to  attachment.    Norris  v.  Watson,  supra. 

The  flfteenth  section  of  chapter  184,  which  pro* 
vldes  for  the  attachment  of  personal  property  sut^ 
Ject  to  mortgage,  is  limited  In  its  operation  by  the 
terms  of  the  statute  to  '^property  not  exempt  from 
attachment**   Ibid. 

A  poaslbillty  coupled  with  an  Interest  la  a«igii» 
able.    Oudworth  Y.  Scott,  41 N.  H.  456. 
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iter,  40  Ala.  109;  Butt  v.  ElleU,  86  U.  S.  19 
Wall.  544.  22  L.  ed.  183;  OrantJiam  v.  Eaw- 
ley.  Hob.  182. 

Such  contracts  deserve  that  the  law  should 
1)6  extended  to  the  utmost  in  their  favor. 

Wyatt  V.  Watkim,  9upra. 

Trover  is  proper. 


Weldon  v.  Lj/tle,^  Mich.  1;  Woodv.  EOMt, 51 
Mich.  820;  ffray  v.fir<zy.80Mich.  479;  Ripley  ▼. 
Davis,  15  Mich.  75, 90  Am.  Dec.  262;  MeOay  t. 
Herbert,  9  Leigh,  548,  82  Am.  Dec.  250;  7  Law- 
son.  Rights,  Rem.  &  Pr.  §  8666,  and  notes  citin|^ 
Lyman  v.  Hale,  11  Conn.  177. 27  Am.  Dec.  728. 

The  term  "legal  representatives"  is  to  b» 


New  Jeney. 
A  mortgage  of  a  potential  interest  is  effeotuaL 
Looker  v.  Peokwell,  88  N.  J.  L.  258. 

New  York, 

The  mortgage  of  subsequently  acquired  property 
can  only  be  regarded  as  a  contract  to  give  a  further 
mortgage  on  such  property  binding  upon  the 
mortgagors  personally,  and  the  mortgagee's  only 
remedy,  upon  such  a  contract,  is  as  a  general  cred- 
itor. Wlnslow  V.  Merchants  Ins.  Go.  4  Met.  810, 88 
Am.  Deo,  868;  Otis  v.  8111, 8  Barh.  10:2, 118. 

Where  a  party  having  an  Interest  in  a  fallow  for 
the  raising  of  wbeat  executed  a  chattel  mortgage, 
the  court  held  it  bound  his  interest  in  the  fallow 
and  the  wheat  subsequently  put  in,  pursuant  to 
the  contract.    Shuart  v.  Taylor,  7  How.  Pr.  251. 

In  Ludwlg  V.  Kipp.  20  Hun.  265,  it  was  held  that 
as  between  the  parties,  a  chattel  mortgage  of  after- 
acquired  property  Is  valid. 

As  against  subsequent  purchasers  and  attaching 
creditors,  a  chattel  mortgage  cannot  be  given  for 
property  not  In  existence,  so  as  to  vest  the  title 
when  it  comes  into  being  in  the  mortgagee.  Roch- 
ester Distilling  Co.  v.  Rasey,  65  Hun,  512. 

They  may  be  mortgaged  by  one  out  of  possession 
of  the  premises.  Harris  v.  Frlnk,  49  N.  Y.  24,  10 
Am.  Rep.  818. 

It  can  have  no  validity  where  neither  the  prop- 
erty nor  the  agent  of  its  production  is  in  possession. 
Farmers  Loan  &  T.  Co.  v.  Long  Beach  Imp.  Co.  27 

Hun,  80. 

North  CoroIOia. 

Annual  crops  are  fructtu  indwtriales,  personal 
estate.    Walton  v.  Jordan,  65  N.  C.  173. 

A  mortgage  of  a  crop  to  be  grown,  either  not 
planted  or  immature,  is  a  chattel  mortgage.  Rob> 
inson  v.  Ezzell,  72  N.  C.  231. 

The  term  **growing"  Imports  that  it  has  not 
oome  to  maturity,  that  is,  green  and  not  made;  but 
the  North  Carolina  Act  of  1844,  chapter  83,  denies 
crops  standing  when  ripe.  Shannon  v.  Jones,  84  N. 
C.206. 

In  Kawlings  v.  Hunt,  90  N.  C.  270,  it  Is  stated  to 
be  settled  that  a  contemplated  unplanted  crop  to 
be  made  by  a  mortgagor  on  his  own  land,  or  land 
let  to  him.  as  well  as  one  planted  and  in  process  of 
cultivation,  might  be  the  subject  of  a  valid  mort- 
gage. Cotten  V.  Willoughby,  88  N.  a  75,  86  Am. 
Rep.  664;  Harris  v.  Jones,  88  N.  a  817. 

It  was  also  held  that  an  Instrument  Intended  by 
the  parties  to  operate  as  an  agricultural  lien,  and 
which  purported  to  be  one,  must  take  effect  as 
such  or  not  at  all,  and  would  not  be  permitted  to 
prevail  as  a  mortgage.  Rawllugs  v.  Hunt,  supra; 
following  Clark  v.  Earrar,  74  N.  a  686;  Patapeoo 
Guano  Co.  v.  Magee,  86  N.  C.  850. 

Section  1709  of  the  North  Carolina  Code  provides 
that  any  person  advancing  money  or  supplies  to 
another  engaged  or  about  to  engage  in  the  culti- 
vation of  the  soil,  should  be  entitled  to  a  preferen- 
tial lien  in  the  crops  made  during  the  year  upon 
such  land,  upon  which  crops  the  money  has  been 
expended,  provided  an  agreement  as  prescribed 
thereby  shall  be  executed. 

Under  the  above  section  an  agreement  In  writing 
shall  be  entered  into  before  any  advance  la  made, 
specifying  the  amount  advanced,  all  the  limits  of 
such  advances  to  be  made  from  time  to  time,  and 
the  agreement  must  iM  recorded  as  therein  pro- 
vided. 

L.R.  A. 


Public  policy  is  opposed  to  such  limitations,  and 
the  Agricultural  Lien  Law,  section  1799  of  the  Code» 
limits  the  advances  for  the  current  year*8  cropu 
Loftin  V.  Hines,  10  L.  R.  A  480, 107  N.  C.  860. 

The  advance  must  be  in  money  or  supplies  to  th» 
person  engaged  or  about  to  engage  In  the  oaltiva.- 
tlon  of  the  soil,  after  the  agreement  is  made,  to  b» 
expended  In  the  crop  made  that  year,  and  the  Ueo 
must  be  on  the  crop  of  that  year,  dark  v.  Farrar*. 
supra. 

The  furnishing  of  supplies  and  the  making  of 
the  securing  Instrument  are  contemporaneous, 
constituting  one  transaction  of  which  the  acts  are- 
part,  and  it  iB  not  material  which  precede  in  actual 
time,  both  being  done  at  the  same  time  in  contem- 
plation of  law.  Reese  v.  Cole,  08  N.  a  87;  Patapeco 
Guano  Co.  v.  Magee,  86  N.  a  850;  Womble  v.  Leach^ 
88  N.  C.  84. 

In  such  a  mortgage  there  must  be  a  provision  for 
taking  possession  of  crops  in  case  of  default,  slnc» 
the  lien  may  be  en  Forced  through  the  courts,  and 
possession  Is  only  required  to  enable  the  mortgagee^ 
to  enforce  It  himself,  and  without  Judidal  assist- 
ance.   Woodllef  V.  Harris,  96  N.  C.  211. 

The  possession  of  the  mortgagor  is  not  adverse 
as  against  an  assignee  of  the  mortgage.  Murray- 
V.  Blackledge,  71 N.  a  492. 

An  Instrument  intended  as  an  agricultural  stat- 
utory  lien,  which  is  wanting  In  essential  matter  In 
order  to  niake  It  valid  as  such,  may  yet  take  effect 
as  a  mortgage  at  common  law,  provided  its  form 
be  sufficient  for  that  purpose.  Splvey  v.  Orant,  «k 
N.  G.  214. 

OlMo. 
Here  the  oourts  would  seem  to  follow  the  sam» 
doctrine  as  those  of  Kansas.   Chapman  v.  Welmer^ 
4  0hioSt.48L 

Pennsi/Ioanla. 
In  this  state  it  is  necessary  that  there  should  be  a. 
delivery  of  the  chattel  be  it  a  crop  or  otherwise. 
Lynch  v.  Welsh,  8  Pa.  294;  Clow  v.  Woods,  5  Serg^. 
&  R.  276, 9  Am.  Dea  846. 

Ehods  IdandU 

Possession  must  be  acquired  or  taken,  but  iik 
equity  it  creates  a  lien  upon  the  crop  when  acquired. 
Williams  V.  Brlggs,  11  R.  1. 176.  23  Am.  Rep.  518,  2» 
Am.  Rep.  668;  Cook  v.  Corthell,  11  R.  L  482,  23  Abu 
Rep.  518;  Williams  v.  Wlnsor,  12  R.  L  9. 

South  Carolina. 

Under  section  92  of  the  Code  of  South  Carolina*, 
the  distinction  between  actions  at  law  and  suits  in 
equity,  and  the  forms  of  all  such  actions  In  suit,, 
are  abolished,  and  one  form  of  action  established. 
Parker  v.  Jacobs,  14  S.  a  112, 87  Am.  Rep.  724. 

In  Warren  v.  Lawton,  14  S.  C.  476,  it  was  held 
that  the  advances  must  be  made  for  the  purpoeea- 
of  the  crop,  otherwise  the  creditor  was  not  entitled 
to  the  remedy  prescribed  by  the  Act  of  March  4» 
1878. 16  Stat,  at  L.  4ia 

Tbe  South  Carolina  statute  only  applies  to  th» 
lien  of  an  owner  of  a  crop,  as  landlord  or  tenant 
oultivatlngthesoilon  bis  own  account.  Oarpen- 
ter  V.  Strickland,  20  &  0.  L  To  the  same  effect. 
Rlchey  ▼.  Dupre,  Id.  fL 

The  agreement  or  Hen  must  be  In  writing  and. 
signed,  in  order  that  the  crop  may  be  seized  undeo^ 
a  warrant.   Carpenter  v.  Strickland,  suprtk 
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•construed  to  mean  the  beira,  the  executors,  or 
«dmiDiBtrators,  the  assigns,  the  alienees,  or 
▼endees  of  a  party,  according  to  the  subject- 
mntter. 

DuneanY,  Walker Kud  Oom,  v.  Bryan,  tupra. 

Defendant's  refusal  to  allow  plainliffs  to  pick 

Ibeir  share,  and  his  denial  of  their  right  to  any 

part  of  the  crop,  amounted  to  a  conversion  for 

-which  trover  will  lie. 

i^tfuTland  Y.  Carter,  62  Mich.  471;  Wattlei 
-T.  Dubaii,  67  Mich.  8ia 


Chrant,  J.,  delivered  th^  opinion  of  fhe 
court : 

Tlie  contract  and  the  finding  of  facta  in  this 
case  are  found  in  the  marsrin.  This  contract 
and  the  Judgment  should  be  sustained,  un- 
less there  are  some  inexorable  rules  of  law 
which  stand  in  the  way.  Two  rules  are  in- 
voked to  defeat  the  plaintiffs'  action :  (1) 
That  the  land  upon  which  the  peach  trees 
were  planted  is  a  homestead ;  that  Schultz's 
wife  did  not  sign  the  contract;  that  it  in- 


Tennettee, 

Section  9U2a,  of  the  Tennease  Code  (Act  1870, 
•cbap.  12U  Thompeon  ft  Ste^er),  provides  that  any 
-debt  by  note,  account,  or  otherwise,  contracted 
tor  supplies.  Implements  of  industry,  or  work 
<«tock  furnished  by  the  owners  of  lands  to  lessees, 
or  by  lessees  to  sub-tenants,  and  used  in  the  culti- 
vation of  the  crop,  shall  be  and  constitute  a  lien 
opon  the  crops  g'rowin^  or  made  during  the  year 
"Upon  fhe  premises,  in  as  full  and  perfect  a  manner 
«s  now  provided  in  sections  3688-3^42  of  the  Ten- 
-nessee  Gode  with  regard  to  rents,  provided  the  lien 
is  expressly  oontracted  for  on  the  face  of  the  note, 
-etc^  between  the  owner  of  the  land  and  lessees,  or 
l>etween  ttie  lessees  and  sub-tenants,  and  provided 
^hat  such  contract  shall  not  have  priority  over  the 
landowner's  lien  for  rent. 

The  lien  created  by  the  above  section  of  the  code 
•is  not  intended  or  authorized  in  favor  of  other 
«>arties.    Whitmore  v.  Polndezter,  7  Baxt.  248, 

"Where  the  instrument  did  not  fully  comply  with 
-tbe  provisions  of  the  statute,  but  substantially 
followed  it  in  most  of  its  material  requisitions,  it 
held  that  it  was  good  as  a  mortgage  at  oom- 

lon  law  subject  to  a  prior  lien  existing  at  the  time 
•of  the  execution  of  the  mortgage  under  an  agree- 
ment of  making  advances.  McGee  v.  Fitter,  87 
'^ex.  27,  the  agreement  betog  specially  binding  on 
"the  com  and  cotton. 

Where  cotton  was  planted  before  the  date  of  the 
oontraot,  its  growth  towards  maturity  at  the  time 
of  the  contract  was  held  not  to  be  a  material  qoea- 
-Clon  as  affecting  the  right  to  dispose  of  It  by  the 
SBortgage.   Oook  v.  Steel,  42  Tex.  68. 

Growing  crops  are  subject  to  mortgage  as  peiw 
«oiial  property.  Cook  v.  Steel,  and  McOee  v.  Flt>- 
•er,  siipra;  Willis  v.  Moore,  08  Tex.  628, 40  Am.  Bep. 
.284;  Bilberl>erg  v.  Trilling,  82  Tex.  628. 

In  Texas  the  courts  hold  that  a  mortgage  is  part 
.«ecurtty  for  a  debt,  that  the  title  to  property  mort- 
.gpaged  rematna  In  the  mortgagor  and  with  it  the 
rl«bt  to  possession,  which  is  one  of  the  ordinary 
-inddents  of  title,  and  therefore  the  foundation 
^ipon  which  the  rights  of  mortgage  is  based  in 
Sngland  and  to  some  of  the  states,  does  not  hold 
Jn  that  stateu   WiUls  v.  Moore,  mfira, 

VermofiL 
In  Wood  V.  Dudley,  8  Vt.  438,  a  dJStinotlon  is 
inade  between  a  mortgage  and  a  pledge,  the  former 
-pMSBing  the  general  property  to  the  mortgagee 
^ubjeot  to  redemption,  according  to  the  terma  of 
-the  oontcaoti  and  to  become  absolute  If  not  re» 
'^leemed  withto  the  time  stated,  givtog  the  mort> 
«^agee  power  to  sell  or  dispose  of  the  chattel  Imme- 
•^Sately,  the  latter  passtog  no  property,  the  former 
cecalnlng  the  same  and  the  pawnee  having  only  a 
.«peolal  property  or  lien,  the  pledge  retaining  its 
oltaraoter  although  not  redeemed  at  the  time  speo- 


In  Smith  T.Atkins,  18  Yt,  406,  U  Is  aald  that  It  is 

without  doubt  true  that  the  sale  of  a  thtog  not  in 

.«ixlBtenee  Is  upon  general  principles  taoperative, 

l»elng  merely  ezeoutory  and  conferring  no  title, 

^yotthat  wlien  the  thing  thereafter  to  be  psodnoed 
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Is  the  product  of  land  or  other  thing,  the  owner  of 
the  principle  thing  may  retain  the  general  prop- 
erty of  the  thing  produced  in  the  absence  of  fraud. 

Growing  grass,  although  realty,  may  be  mort- 
gaged as  a  chattel,  such  mortgage  being  valid 
inter  partes^  and  when  the  mortgage  becomes  abso- 
lute by  a  non-performance  of  the  conditions  be- 
fore actual  severance  of  the  grass,  a  severance  in 
law  ukes  place  changing  the  grass  toto  personal . 
property,  and  a  recorded  mortgage  is  constructive 
notice  to  third  parties  after  such  severance,  and  a 
valid  lien  is  then  constituted  as  against  an  attach- 
ment.  Kimball  v.  Sattley.  66  Vt.  286. 46  Aul  Rop^ 
014;  Fitch  V.  Burk,  88  V t.  083. 

If  an  absolute  sale  operates  as  a  severance  in 
contemplation  of  law,  tben  a  chattel  mortgage 
executed,  must  after  a  condition  broken  have  the 
same  effect,  the  rule  in  that  state  being  that  after 
condition  broken,  the  intereet  of  the  mortgagor 
becomes  absolutely  vested  at  law  to  the  mortgagee 
who  Is  entitled  to  an  Immediate  possession,  the 
mortgagor  being  only  tenant  at  severance  with 
rigb t  of  redemption  to  eq ui ty.  Ki m  ball  v.  Sattley, 
supra;  Hager  v.  Bratoerd,  144  V t.  294,  to  the  same 
effect 

WcuihinaUm. 

Mortgages  may  be  made  upon  all  kinds  of  per- 
sonal property  and  upon  growing  crops.  Gen. 
Stat.  tlUe  xlx,  ohap.  1, 1 1040,  ed.  1801,  p.  577. 

WUeonsin, 

In  Oomstock  v.  Scales,  7  Wis.  160,  a  chattel  mort- 
gage upon  a  crop  of  grato  executed  about  the  time 
of  the  planting  thereof  was  held  mvalid,  the  prop- 
erty not  being  In  eue  and  there  betog  nothing  for 
such  mortgage  to  operate  upon. 

The  same  principles  were  applied  to  First  Nat. 
Bank  of  Stevens  Point  v.  Knowles,  07  Wis.  8TB,  in 
the  case  of  a  deed  of  trust  of  future  aoquired  prop- 
erty given  to  secure  a  bond. 

Wyoming. 

The  prior  laws  of  this  state  would  seem  to  have 
been  repealed  by  those  of  1881,  chapter  7,  p.  86. 

As  to  the  efllcacy  of  a  mortgage  on  chattels  to 
be  manufactured  or  acquired  as  todependent  artl'> 
des,  and  not  as  increase  or  fruits  of  existing  prop- 
erty, see  noU  to  Deeley  v.  Dwight  (N.  Y.)  18  L.  E. 
A.  288. 

As  to  the  efllcacy  of  a  chattel  mortgage  on  fixt- 
ures, see  note  to  Tlbbetts  v.  Home  (K.  H.)  16  L. 
B.A.60. 

As  to  retaining  possession  of  chattels  by  a  mort- 
gagor, see  noU  to  Hangen  v.  Haohemelster  (N.  Y.) 
6  L.  B.  A.  187. 

As  to  the  necessity  of  filing,  see  brief  to  Marks 
V.  Mfller  (Or.)  14  L.  E.  A.  190. 

As  to  registration  and  filtog,  see  noU  to  Dempeey 
T.  Pforgheimer  (Mich.)  18  L.  E.  A.  888. 

As  to  the  liability  of  growing  crops  to  seisure  and 
sale  under  execution,  see  note  to  Polley  v.  Johnson 
(Kan.)28L.B.A.268. 

As  to  what  constitutes  growing  eropa,  see  notsto 
Carlisle  v.  Klllebrew  CAla.)  0  Lb  B.  A.  017. 

For  adassificatlon  of  growtog  fruit  as  personal 
property,  see  noU  to  Sparrow  ?•  Pond  (Mton  J 10  L. 
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ierferes  with  the  homestead  right,  and  the 
contract  istberefore  void.  (2)  That  the  crop 
which  the  plaintiffs  agreed  to  take  in  pay- 
ment for  the  trees  was  not  in  esse  at  the  time, 
and  therefore  not  the  subject  of  sale. 

1.  We  think  there  is  no  force  in  the  first 
proposition.  Schultz's  land  consisted  of  forty 
acres.  The  trees  were  planted  upon  only  a 
portion  of  it.  The  occupation  and  possession 
of  the  buildings  and  land  were  not  interfered 
with.  During  the  growth  of  the  *.rees,  the 
land  could  be  cultivated,  and  crops  raised. 
If  the  trees  proved  valueless,  neither  Schultz 
nor  his  wife  had  suffered.  If  they  proved 
valuable,  which  was  the  fact,  then  the  home- 
stead itself  was  increased  in  value.  Under 
these  circumstances,  we  see  no  reason  in  hold- 
ing that  either  Schultz  or  his  wife  had  parted 
with  any  homestead  right,  or  that  their  pos- 
session was  in  any  manner  interrupted. 

2.  Such  contracts  are  reasonable,  and  ben- 
eficial to  both  the  vendor  and  the  vendee. 
They  are  especially  beneficial  to  the  vendee. 
He  avoids  all  expense  except  his  labor,  runs 
no  risk  and,  if  in  indigent  circumstances,  he 
may  obtain  gains  which  would  otherwise  be 
beyond  his  reach.  Such  contracts  are  of  com- 
mon occurrence,  and,  if  the  rigid  rules  of 
law  are  against  their  validity,  there  is  a  ne- 
cessity of  legislative  action  to  render  them 
valid.  The  rule  of  law  is  well  estabHshcd 
that  things  having  no  potential  existence 
cannot  be  the  subject  of  mortgage  and  sale. 
There  are,  however,  exceptions  to  this  rule, 
as  whore  a  merchant  mortgages  his  stock  of 
floods,  jnd  all  future  additions  thereto.  It 
IS  unnecessary  to  cite  authorities  to  this  prop> 
osition.  The  difilculty  seems  to  arise  in  de- 
termining what  comes  within  the  definition 
of  the  term  "  potential  existence. "  The  defl- 
nition  of  the  word  ** potential"  is :  "Having 
latent  power ;  endowed  with  ener£[y  adequate 
to  a  result ;  efficacious ;  existing  in  possibil- 
ilv,  not  in  act."  Sir  W.  Hamilton  said: 
**rorential  existence  means  merely  that  the 
thing  may  be  at  some  time ;  actual  existence, 
that  it  now  is."  In  the  legal  sense,  things 
are  said  to  have  a  potential  existence  when 
tliey  are  the  natural  product  or  expected  in- 
crense  of  soniething  already  belonging  to  the 
veiHh)r.  When  one  possesses  a  tiling  from 
whic)i  a  certain  product,  in  the  very  nature 
of  tilings,  may  be  expected,  such  product, 
wc  think,  has  a  potential  existence.  The 
following  rule  appears  to  be  well  established 
both  by  reason  and  authority,  viz.  :  That, 
while  one  owns  property  from  which  such 
product  naturally  arises,  such  product  may 
be  the  subject  of  sale  and  mortgage.  The 
authorities  which  thus  hold  also  recognize 
the  otiier  rule  above  stated.  The  authorities 
are  by  no  means  uniform,  but  we  think  the 
conflict  in  them  has  arisen  from  a  failure  to 
make  a  proper  distinction.  In  Oraniham  v. 
Haicley,  Hob.  182,  it  was  held  that  a  grant 
of  that  which  the  grantor  has  potentially, 
though  not  actually,  is  good,  as  a  grant  by 
the  lessee  of  all  the  corn  that  nhall  be  grow- 
ing on  the  land  at  the  end  of  the  term.  It 
was  there  said:  ** Though  the  lessor  had  it 
[the  corn]  not  actually  in  him,  nor  certain, 
yet  he  had  it  potentially,  for  the  land  is  the 
mother  and  root  of  all  fruits.     Therefore,  he 
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that  hath  it  may  grant  all  fruits  that  nunr 
arise  upon  it  after,  and  the  property  shall 
pass  as  soon  as  the  fruits  are  extant.     A  per- 
son may  grant  all  the  tithe  wool  that  he  shall 
have  in  such  a  year,  yet  perhaps  he  shall 
have  none ;  but  a  man  cannot  grant  all  the- 
wool  that  shall  grow  upon  his  Sieep  that  he^ 
shall  buy  hereafter,  for  there  he  hath  it  nei- 
ther actually  nor  potentially."    Powell,  in 
his  Treatise  on  Contracts,  says:    ''Although, 
it  be  uncertain  whether  the  thine  granted 
will  ever  exist,  and  it  consequently  cannot 
be  actually  in  the  erantor,  or  certain,  yet  it» 
is  in  him  potentially,  as  being  a  thing  ac- 
cessory to  something  which  he  actually  ha» 
in  him,  for  such  potential  property  may  be 
the  subject  of  a  contract  executed,  as  a  grant, 
or  the  like.     ...     Bo  a  tenant  for  life 
may  sell  the  profits  of  his  lands  for  three  or 
four  years  to  come,  and  yet  the  profits  are  not. 
then  in  ««m."    It  is  held  that  a  lease  of  land, 
reserving  rent,  and  which  provides  that  all 
the  crops  raised  on  the  land  during  the  tenn 
are  to  be  the  property  of  the  lessor  until  the- 
rent  is  paid,  is  valid,  and  will  entitle  the 
lessor  to  hold  such  crops  aeainst  the  creditors- 
of  the  lessee.     Smith  v.  Atkins,  18  Vt.  461. 
Jv  slice  Red  field,  in  delivering  the  ooinion, 
said:    **It  is,  without  duubt,  true  that  th» 
sale  of  a  thing  not  in  existence  is  upon  gen- 
eral principles,   inoperative,   being  merely 
executory ;  that  is,  it  confers  no  title  in  the- 
thing  bargained.     But  when  the  thing  there- 
after to  be  produced  is  the  produce  of  land, 
or  other  thing,  the  owner  of  the  principal 
thing  may  retain  the  general  property  of  th» 
thing  produced,  unless  there  be  fraud  in  th» 
contract,  and  it  be  entered  into  merely  to  de- 
feat creditors."    In  Jones  v.  Webster,  48  Ala. 
112,  it  is  said  :    ''If  the  mortgagors  had  un- 
dertaken to  convey  the   future  crops  they 
might  make,  without  possessing  any  land 
upon  which  to  make  them,  and  especially 
without  the  contemplation  of  the  immediate- 
acquisition  of  some,  then,   certainly,   their 
conveyance  would  be  without  operation.     lu 
this  case  they  had  the  land,  and  the  crops, 
conveyed  were  to  be  grown  upon  it  during- 
their  possessory   interest.     The  crops  were- 
an  accretion  or  addition  to  the  land  whicii 
might  very   reasonably   be  expected  to  be 
made.     They  were  therefore  proper  subjects- 
of  mortgage."    In  McCaffrey  v.   WooiHn^  65- 
N.  Y.  454,  22  Am.  Rep.  644,  it  is  said  :    ^  It 
is  well  settled  that  a  grant  of  the  future 
produce  of  land  actually  in  possession  of  the 
grantor  at  the  time  of  the  grant  passes  an 
interest  in  such  future  crop  as  soon  as  it 
comes  into  existence."    It  was  held  in  An- 
dreto  v.  Newcomb,  82  N.  Y.  ^V!,— Chief  Jub- 
lice  Denio  rendering  the  opinion, — that  crops 
to  be  raised  by  the  owner  of  the  land  are  an 
exception  to  the  general  rule  that  the  "title- 
to  property  not  in  existence  cannot  be  af- 
fected so  as  to  vest  the  title  when  it  comes- 
into  existence,"  and  that  "the  owner  of  land 
may  lawfully  contract  for  its  cultivation,  and 
may  provide  in  whom  the  ownership  of  the- 
product  shall  vest."    In  Watkins  v.  Wyatt^ 
9  Baxt.  250,  40  Am.  Rep.  90,  Wvatt  agreed 
to  furnish  one  McCain  with  supplies  on  con- 
dition that  McCain,  who  was  a  farmer,  should 
execute  to  him  a  mortgage  of  his  cotton  crop* 
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for  the  then  current  year  as  securitjr  for  the 
supplies  so  furnished  "to  enable  him  (Mc- 
Cain) to  make  said  crop."  The  crop  was 
not  then  sown.  This  case  cites  many  of  the 
above  authorities,  and  others.  It  recognizes 
that  there  is  a  seeming  conflict  in  the  ad- 
judged cases  upon  the  subject,  but  sustains 
the  validity  of  the  mortgage.  It  is  there 
said:  "The  right  in  the  proprietor  of  the 
soil  to  plant,  cultivate,  and  gather  his  crops, 
to  the  exclusion  of  all  others,  is  an  absolute 
legal  right,  and  an  incorporeal  property,  and 
Incorporeal  property  is  as  well  the  subject 
of  valid  sale  and  mortgage  as  any  other  kind 
of  property.  The  mortgagor,  in  this  case, 
'W9B  the  proprietor  of  the  land  on  which  he 
proposed  to  raise  the  crop  in  controversy. 
The  crop  had  a  potential  existence,  because 
It  was  to  be  the  natural  product  and  expected 
Increase  of  the  land  then  owned  and  occupied 
by  him."  The  like  contract  was  sustained 
In  Butt  V.  ElUtt,  86  U.  S.  19  Wall.  644,  22 
Lfc  ed.  188.  This  doctrine  is  also  sustained 
by  the  following  authorities:  Armies  v. 
WasBon,  61  Cal.  620,  21  Am.  Rep.  718;  Con- 
derman  ▼.  Smith,  41  Barb.  404;  Van  Boozer 
▼.  Gary,  84  Barb.  10 ;  Senter  v.  MitcluU,  16 
Fed.  Rep.  206.  In  Bobbins  v.  MeKnight,  6 
K.  J.  Eq.  642,  46  Am.  Dec.  406,  the  contract 
-was  in  all  essential  features  identical  with 
the  one  here  involved,  and  it  was  sustained 
by  the  court. 

In  the  present  case  the  trees  were  in  exist- 
ence at  the  time  of  the  contract,  were  trans- 
ferred to  and  became  the  property  of  Schultz, 
the  vendee,  subject  to  a  share  of  the  crops 
for  the  years  specified ;  the  contract  was  ex- 


ecuted by  the  plaintiffs,  and  operated  to  the 
great  benefit  of  Schultz  and  his  grantee,  the 
defendant.  This  contract  is  one  that  the  law 
ought  to  delight  in  sustaining.  If  it  cannot 
be  sustained,  then  no  executed  contract  can 
be,  where  a  party  furnishes  seed,  and  put» 
in  the  crop  upon  shares.  The  same  reason 
that  woula  defeat  the  right  to  recovery  for  the 
crop  of  peaches  in  this  case  would  defeat  i\» 
right  to  recovery  for  a  crop  of  com,  wheat, 
or'  other  grain,  or  strawberries  and  other 
fruits  of  like  character.  The  defendant  pur* 
chased  with  notice,  and  the  purchase  price^ 
was  reduced  on  account  of  the  plaintiffs' 
rights  in  the  crop.  We  think  that  under  thfr 
authorities  above  cited,  as  well  as  in  reason 
and  justice,  plaintiffs  and  Schultx  became 
tenants  in  common  of  the  peaches  for  the 
years  which  they  should  select,  and  that  de- 
lendant,  having  purchased  with  notice,  stood 
in  the  same  relation  to  plaintiffs  that  did  his- 
grantor.  Defendant's  counsel  cite  Bates  v. 
Smith,  88  Mich.  347,  and  insist  that  it  con- 
trols this  case  in  their  favor.  The  language 
of  that  case  is  broad,  and,  if  strictly  fol- 
lowed, would  seem  to  include  the  prevent 
one ;  but  we  think  the  authorities  nl)ove  cited 
make  a  clear  distinction  between  the  natural 
products  of  the  soil,  wool  from  sheep,  milk 
from  cows,  and  the  like,  from  the  case  that 
was  then  under  consideration,  and  we  are 
disposed  to  follow  them.  The  language  of 
that  case  must  be  construed  in  connectioa 
with  its  facts. 

Judgment  aMrmed, 

The  other  Justices  concurred* 


PENNSYLVANIA    SUPREME    COURT. 


K.  T.  MEADE 
William  CLARK  et  al.,  Appts. 

(l»Pa.  IWJ 

The  insnffleieBcy  of  a  deed  of  her  real 
estate  by  a  married  woman  to  convey 
title  because  not  duly  acknowledged  by  her, 
cannot  t)e  asserted  by  a  creditor  who  obtains 
Judirment  aimlnst  her  and  sells  the  property  there- 
under four  months  after  the  delivery  of  the  deed 
and  of  poeseasloii  of  the  property,  where  she  sub- 
aequently  Joins  her  husband  in  a  proper  aoknowl- 
edyxnent  of  the  deed. 

(December  80, 1893.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Court  of  Common  Pleas  Number  2, 
for  Allegheny  County  to  review  a  judgment  in 
fayoT  of  plaintiff  in  an  action  brought  to  re- 
oover   possession  of  certain  real  estate.     Be- 


On  June  10, 1891,  Harriet  E.  Gates,  a  married 


woman,  executed  and  delivered  a  deed  of  cer- 
tain laud  to  Albert  Davies.  Her  husband  joined 
in  the  deed.  The  purchase  money  was  paid 
to  her.  The  deed  was  not  acknowledged  at  the 
time,  but  on  January  4,  1892,  it  was  acknowl- 
edged bybotl)  husband  and  wife  and  subse- 
quently recorded.  In  the  meantime  a  judgment 
h}td  been  obtained  against  Mrs.  Oates  and  her 
husband  and  the  land  in  question  sold  at  sheriff's 
sale  to  plaintiff.  Davies  rented  to  defendants^ 
who  were  in  possession.  At  the  trial  defend- 
ants asked  leave  to  set  up  by  way  of  amend- 
ment that  the  judgment  under  which  the  sale 
was  had  was  fraudulent  and  void,  because  the 
purchaser  of  the  land  had  been  acting  as  Mrs. 
Oates'  attorney  and  permitted  the  judgment  to 
be  fraudulently  taken  against  her,  and  a  de- 
fense on  the  merits  was  willfully  neglected. 
The  amendment  ws»  refused. 
Further  facts  app«ar  in  the  opinion* 

Messrs.  James    S.  Youngs  and    S.   U» 
Trent  for  appellants. 
Messrs,  EL  T«  Mead  and  James  C  •  Doty* 

for  appellee. 


If ora.— The  principle  which  deniee  the  riffht  of 
otber  persons  to  assert  a  disability  like  ttiat  of  cov- 
erture is  osually  presented  in  respect  to  defenses, 
trot  to  here  applied  to  a  direct  attack  by  a  plaiotllf 
fn  ejeotment.   In  thto  respect  it  to  unusual  but  no 

28  L.R.  A.. 


reason  to  apparent  for  restricting  the  application 
of  the  rules  to  defenses.  On  the  other  hand;  if 
proper  as  to  defeases.  It  would  seem  to  apply  a 
/ortiori  to  affirmative  claimSi 
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Pennsylvania  Sufremb  Coubt. 


Dbc., 


Williams,  J,^  delivered  the  opinion  of  the 
court: 

Rules  of  court  are  devised  and  enforced  hy 
the  courts  to  facilitate  the  admioistration  of 
Justice.  This  is  accomplished  by  requiring  the 
parties  litigant  to  disclose  to  each  other  the  nat 
ure  of  their  demand  or  defense,  and  narrowing 
the  range  of  inquiry  to  questions  that  are  sub- 
jects of  actual  controversy.  Their  enforcement 
should  not  be  insisted  on,  when  such  a  course 
will  defeat  the  purposes  they  are  intended  to 
serve.  For  this  reason  it  is  usual  to  allow  an 
omission  made  in  the  preparation  of  an  ab- 
stract or  a  notice  of  special  matter  to  be  sup- 
plied by  amendment,  upon  such  terms,  as  to 
•continuance  or  costs,  as  shall  be  fair  to  the 
other  party.  As  this  case  appears  to  us,  on  the 
printed  pages  of  the  paper  books,  it  would 
seem  that  the  motion  for  leave  to  amend  the 
■defendants'  abstract  should  have  been  allowed. 
The  omitted  line  of  defense  was  held  by  the 
learned  judge  to  be  relevant  and  material. 
Without  it,  justice  could  not  be  reached;  and, 
for  want  of  it,  a  verdict  was  directed  in  favor 
of  the  plaintiff. 

But  we  prefer  to  rest  our  judgment  in  this 
<»f:e  on  a  more  important  question.  It  was 
raised  on  the  following  facts:  Mrs.  Oates  was 
the  owner  of  the  property  in  controversy  prior 
to  June.  1891.  On  the  lOth  day  of  June,  1H91, 
she  sold  it  to  Alfred  Davies,  and  delivered  pos- 
session to  him.  The  price  was  a  fair  one. 
The  sale  was  made  in  good  faith.  A  deed 
was  prepared  and  executed  by  both  husband 
«nd  wife  on  the  same  day  the  sale  was  made, 
and  it  was  delivered  to  Davies,  at  his  request, 
to  show  to  his  mother.  It  was  acknowledged 
in  due  form  some  six  months  later,  and  put 
tipon  record.  Meantime,  in  October,  1891,  a 
Judgment  was  obtained  in  the  common  pleas 
of  Allegheny  county  against  Mr.  Oates  and  his 
wife,  upon  which  a  sheriff's  sale  took  place  in 
July,  1 892.  The  plaintiff  K.  T.  Meade,  was  the 
purchaser,  and,  upon  his  title  acquired  under 
the  sheriff's  deed,  hebrinp  this  action  of  eject- 
ment against  Davies  and  his  tenants  or  ven- 
<lees.  On  the  trial  the  defendants  asked  the 
oourt  to  charp  the  jury  that  if  the  sale  by  Mrs. 
Oates  to  Davies  was  made  in  good  faith,  and 
for  an  adequate  price,  on  the  l5th  day  of  June, 
the  judgment  entered  in  October  was  not  alien 
upon  the  land,  and  that  the  sale  by  the  sheriff 
•conferred  no  title.  The  learned  judge  refused 
this  prayer  for  instructions.  If  Mrs.  Oates 
had  been  seeking  to  avoid  her  unacknowledged 
<leed,  the  rule  laid  down  in  Kirk  v.  Olark^  59 
Pa.  479,  on  which  the  learned  judge  relied, 
would  have  been  applicable.  It  was  applied 
in  Qliilden  v.  Simpler,  62  Pa.  400,  where  the 
married  woman  repudiated  her  own  agree- 
ment: in  Kirk  v.  Clark,  where  her  heirs-at-law 
asserted  her  title  againsi  her  vendee.  But  I 
have  been  able  to  nnd  no  case  in  which  her 
oreditors  have  been  allowed  to  assert  it  for  her, 
and  against  her  will.  Let  it  be  conceded  that 
the  judgment  against  her  was  a  lien  upon  real 
ostate  owned  by  Iier  at  the  date  of  its  rendition. 
Let  it  be  conceded  further  that  her  unacknowl- 
■edged  deed  did  not  bind  her,  and  that  she  might 
have  recovered  the  land  conveyed  by  it  from 
her  venilee  without  returning  to  him  the  pur- 
ohase  money  she  had  receivra.  The  question 
«till  remains,  Can  a  creditor  compel  her  to  be 
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unjust  to  her  vendee,  against  her  own  will? 
As  matter  of  fact,  she  had  sold  her  property  ta 
June,  received  the  purchase  money,  and  deliv- 
ered possession  to  the  purchaser.  As  matter 
of  law,  she  was  not  bound  by  her  bargain  un- 
til her  deed  was  duly  acknowledged.  She  had 
the  right  to  repudiate  the  sale,  or  to  perfect  it 
by  joining  her  husband  in  a  proper  acknowl- 
edgment of  her  deed.  Which  she  would  do, 
she  had  the  power  to  determine.  She  decided 
to  be  hofiest,  and  accordin.(;iy  acknowledged 
the  deed.  •  She  is  bound  by  her  decision.  Her 
deed  vests  her  title  irrevocably  in  her  vendee, 
and  all  claiming  under  her  are  bound,  as  she 
is,  by  it.  A  creditor,  who  obtains  a  judgment 
four  months  after  she  parted  with  her  proper- 
ty and  delivered  possession  to  the  purchaser, 
claims  the  right  to  set  up  her  disability  to  de- 
feat a  conveyance  made  in  good  faith,  and  per- 
fected in  a  manner  which  the  law  declares  to 
l)e  binding  upon  her.  This  cannot  be  done. 
Disability,  whether  arising  from  infancy  or 
coverture  or  lunacy,  is  declared  for  the  protec- 
tion of  the  person  on  whom  the  disability  rests. 
An  infant  can  ratify  after  reaching  a  proper 
age.  A  lunatic  can  ratify  after  the  return  of 
sanity.  A  married  woman  may  ratify  after  the 
coverture  terminates,  but,  as  her  disability  re- 
sults from  the  unity  of  husband  and  wife,  she 
may  bind  herself  at  any  time  during  coverture 
by  complying  with  the  requisite  legal  formali- 
ties. luG rim's  App.,  105  Pa.  375,  it  was  held 
that  a  married  woman  was  bound  to  the  same 
measure  of  good  faith  as  other  persons  in  like 
cases,  except  where  her  disability  rendered  her 
act  void.  In  such  a  case  she  is  not  bound  by 
the  rules  relating  to  estoppel,  but  is  at  liberty 
to  use  her  disability  as  a  shield  against  the  rem- 
edies applicable  to  other  persons.  Whether 
she  will  keep  faith  in  that  class  of  cases,  she 
alone  must  determine,  or  those  on  whom  the 
law  casts  her  right  at  her  death. 

The  nearest  case  to  this,  in  the  question 
raised,  is  I^Yeiler  v  Kear,  126  Pa.  470,  8  L.  R. 
A.  889.  The  wife  in  that  case  owned  a  brew- 
ery. She  leased  it  to  a  firm,  of  which  her  bus- 
band  was  a  member.  They  were  in  arrears  for 
rent.  She  brought  suit  in  the  name  of  her  hus- 
band and  herself  for  her  use  ai^ainst  F.  Q.  Kear 
and  Freiler,  her  husband,  trading  as  F.  Q.  Kear 
&  Co.  The  court  below  held  that  the  action 
could  not  be  maintained,  and  that  Kear  could 
avail  himself  of  the  objection  that  the  plainti£f 
was  the  wife  of  his  partner  and  codefeodant. 
This  court  reversed  the  judgment,  holding  that 
the  husband  alone  could  raise  the  question, 
and  "that  the  objection  of  coverture  could  not 
be  Insisted  on  by  a  stranger  to  invalidate  such 
proceedings  and  judgment,  when  waived  by 
the  husband."  He  might  have  been  beard  to 
denv  his  wife's  right  of  action  a^inst  him,  bat 
he  aid  not  choose  to  deny  it  His  partner  could 
not  compel  him  to  do  so.  Mis.  Oates  might 
have  repudiated  her  deed  at  any  time  before  ita 
acknowledgment,  but  she  did  not  choose  to  do 
so.  1^0  one  else  could  do  it  for  her,  or  compel 
her  to  do  it.  She  had  sold  her  property,  and 
had  its  price.  She  had  delivered  possession 
and  her  deed  to  the  purchaser,  but  the  statu- 
tory proof  of  its  execution  was  not  made  when 
the  judgment  was  obtained  against  her.  This 
proof  she  soon  after  supplied,  and  the  deed 
was  then  binding,  aocoiaing  to  its  terms    Tba 


1888. 
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^1e  of  the  purchaser  related  to  its  date,  and, 
as  against  a  creditor  who  had  no  lien  at  that 
time,  it  went  wilhout  incumbrance.  Under 
this  view  of  the  case,  it  is  unnecessary  to  con- 
sider the  effect  of  the  Act  of  1887  on  the  form 


of   the  acknowledgment  bj  a  married  wo- 
man. 

The  fourth  assignment  of  error  is  sustained, 
and  tlie  judgment  is  reversed.  As  this  is  con- 
clusive of  the  case,  a  venire  will  not  be  awarded. 


NEW  YORK  COURT  OF  APPEALS. 


PEOPLE  of  the  State  of  New  York,  «r  firf, 
John  COPCUTT,  Appt., 

V. 

Board  of  Health  of  the  City  of  YONKERS, 

aiO  N.  Y.  1.) 

1.  A  hearliis  of  a  property  owner  be- 
fore the  eondemnatloii  of  hia  land  as  a 
nuisance  by  a  board  of  health  Is  not  necessary 
to  constitute  due  process  of  law,  where  the  ques- 
tion of  nuisance  remains  open  to  trial  in  the 
courts,  notwithstanding  the  decision  of  the  board 
of  health. 

4B«  Whoever  abates  an  alleged  nnisanee 
and  thna  destroys  and  injures  private 
propertyt  or  interferes  with  private  rltrhts, 
whether  he  k)e  a  public  officer  or  private  person, 
unlera  he  acts  under  the  Judgment  or  order  of  a 
court  havlnir  jurisdiction,  does  it  at  his  poril,  and 
when  his  act  is  challenged  in  the  regular  Judicial 
tribunals,  to  protect  him  it  must  appear  that  the 
thing  abated  was  in  fact  a  nuisance. 

3.  Boards  of  health  in  summary  pro- 
eeedings*  without  hearing  the  owner  of 
the  property,  isannot  make  that  a  nui- 
sance which  is  not  in  facta  nuisance,  and  have 
DO  Jurisdiction  to  make  any  order  or  ordinance  to 
abate  an  alleged  n  uisance,  unless  it  is  in  fact  a  nui- 
sance. 

Am  The  decision  of  a  board  of  health 
condemning  an  alle^red  nuisance  is  not 

reviewable  by  certiorari,  where  the  board  h 
not  obliged  to  hear'  any  party,  but  may  act  upon 
Ita  own  inspection  and  Icnowledge. 

%.  On  a  diTisi«m  of  the  dty  of  Tonkers 
into  five  wardst  with  a  supervisor  l^m 
eaeht  by  the  amendment  of  180B  to  the  city  char- 
ter, the  office  of  **the  supervisor,"  who  was  a 
member  of  the  board  of  health,  disappeared,  and 
the  ward  super  vison  did  not  become  memben  of 
the  board  of  health. 

(November  SI,  1BB8L) 

APPEAL  by  plaintiff  from  a  jadgment  of 
the  Gkoeral  Term  of  the  Supreme  Court, 
^cond  Department,  affirming,  upon  certiorari 
to  review  the  same,  the  proceedings  of  defend- 
ant in  enacting  a  certain  ordinance  declaring 
mill-pondi  owned  by  relator  to  be  a  public 
nuisance,  and  directing  their  destruction. 
Afirmed, 

Statement  by  Earl*  /.•* 

The  Nepperhan  river  is  a  small  stream  of 


water  flowing  through  the  city  of  Tonkers, 
and  across  the  stream  there  were  several  dams, 
to  furnish  power  to  drive  machinery.  Much 
complaint  having  been  made  to  the  board  of 
health  that  these  dams  created  nuisances,  the 
members  of  the  board  resolved  to  hold  a  meet- 
ing on  the  27th  day  of  March  last  to  consider 
the  condition  of  the  dams,  and  they  ordered 
notice  to  be  given  to  the  owners  of  the  dams 
to  show  cause  at  that  time  why  the  dams 
should  not  be  removed.  In  pursuance  of 
this  resolution,  notice  was  served  upon  the 
relator,  who  owned  or  was  interestea  in  two 
of  the  dams  and  the  ponds  and  water  powers 
thereby  created,  called  the  *'5th''  and  *'6th'' 
water  powers,  and  he  appeared  before  the 
board  at  the  time  and  place  in  person  and  by 
counsel,  and  he  gave  evidence  tending  to 
show  that  the  two  dams  were  not  nuisances, 
and  did  not  create  nuisances ;  and  there  was 
also  evidence  in  conflict  with  the  case  made 
by  him.  After  hearing  the  evidence,  the 
board  made  its  determination  that  the  dams 
were  nuisances,  and  ordered  them  removed. 
The  relator  then  instituted  this  proceeding 
bv  certiorari  to  review  this  determination. 
The  board  made  return  to  the  writ,  setting 
forth  all  its  proceedines  and  the  evidence 
taken  by  it,  and  stat^i  in  its  return  that  its 
determination  and  action  were  based  **not 
only  upon  testimony  given  bv  the  witnesses, 
but  that  the  determination  of  the  said  board 
of  health,  and  the  members  thereof,  has  been 
based  mainly  upon  the  individual  knowledge 
and  experience  of  the  members  of  said  board 
of  health  concerning  the  ponds  in  the  Nep- 
perhan stream,  and  the  condition  thereof,  in- 
asmuch as  each  member  of  the  board  of  health, 
in  performance  of  the  duties  imposed  by  law, 
has  personally  inspected  and  has  examined 
and  inquired  into  the  condition  of  said  ponds 
and  of  said  stream,  and  that  the  conclusions 
reached  by  this  board  have  been  reached  and 
depend  largely  upon  personal  knowledge  and 
experience  of  the  individual  members  of  this 
board,  and  for  this  reason  it  is  apparent  that 
this  board  cannot  certify  to  and  reproduce 
before  this  court  all  of  the  proofs,  nor  all  of 
the  grounds  of  the  determination  of  said 
board,  nor  any  considerable  part  thereof." 
Upon  the  return  and  the  papers  fled  there- 
with the  gent^al  term  affirmed  the  action  of 
the  board,  and  then  the  relator  appealed  to 
this  court. 


KOTK.— The  right  to  compensation  for  property  |  of  nuisances  which  as  shown  in  the  Florida  case  as 


•destroyed  in  abating  a  public  nuisance  is  fully  re- 
viewed in  the  fiots  to  Oriando  v.  Pragg  (Ha.)  19  L. 
a  A.  198. 

The  present  ease  dearly  presents  the  guestton  of 
<be  validity  of  summary  proceedings  for  abatement 

^  L.  R  A.  81 


well  as  in  the  pi'esent  case  must  be  taken  at  the 
peril  of  those  who  act. 

As  to  the  powers  of  a  board  of  health  in  such 
oases  and  tiie  lawfulness  of  a  pond  In  a  oity, 
the  case  next  following,  post,  488^ 


See  also  23  L.  R.  A.  486;  47  L.  R.  A.  4S7. 
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Mutrs,  R.  E.  Prime  and  CalTin  Frost» 

for  appellant: 

Koue  of  the  matters  other  than  what  took 
place  at  the  heariner  of  which  the  relator  was 
notified,  and  at  which  he  was  present,  should 
have  heen  returned,  and  should  be  disregarded. 

Babcock  v.  nuffalo,  56  N.  Y.  268;  Be  Jacobs, 
98  N.  Y.  98,  50  Am.  Rep.  686. 

The  relator  has  no  redress.  He  cannot  ap- 
peal and  if  he  brings  an  action  for  damages,  as 
was  done  in  the  case  of  Van  Warmer  v.  Al- 
bany, 15  Wend.  164,  the  present  adjudication 
will  be  pleaded  as  it  was  in  that  case,  and  the 
court  will  say,  as  in  that  case,  ''You  might 
have  raised  those  questions  on  certiorari,  but 
not  as  a  defense  to  this  action." 

llie  remedy,  when  matters  have  been  re- 
turned which  should  not  have  been,  is  to  dis- 
regard it 

iiacon,  Abr.  title,  Certiorari,  H;  People  v. 
Covert.  1  Hill,  674;  People  v.  New  York,  2  Hill, 
9,  11;  People  v.  Webb,  50  N.  Y.  S.  R  46;  Stone 
T.  New  York,  26  Wend,  168. 

The  right  to  certiorari  is  given  by  Code  Civ. 
Proc,  §  2120,  and  it  was  undoubted!]^  Issuable 
at  common  law,  which  brings  it  within  the 
second  subdivision  of  this  section. 

Lawton  v.  Cambridge  Highway  Comre.  2 
Cai  179;  Bradhurst  y.  First  Oreat  Southwest- 
ern Tump.  R  Co.  16  Johns.  8. 

The  duties  of  a  board  of  health  are  quasi 
Judicial,  and  certiorari  was  the  proper  remedy. 

People  V.  Seneca  Fails  Board  of  Health,  58 
Hun.  595. 

An  indictment  could  not  be  sustained  against 
a  person  for  refusing  to  obey  an  ordinance  of 
a  board  of  health,  without  notice  to  him  be- 
fore making  the  order. 

People  V.  M'ood,  62  Hun,  181;  People  v. 
Bochester,  44  Hun,  166;  Bochesier  v.  Simpson, 
67  Hun,  86;  Schuster  v.  Metropolitan  Board  of 
Health,  49  Barb.  450. 

All  of  these  cases  proceeded  upon  the  ground 
that  the  proceedings  of  boards  of  health  were 
reviewable  by  courts,  which  they  could  not 
have  done  if  the  acts  had  been  legislative. 

See  also  Van  Wormer  v.  Albany,  15  Wend. 
262. 

Mr.  James  M.  Hunt»  for  respondent: 

There  can  be  no  question  about  the  often- 
siveness  of  a  pond  of  stagnant  water  around 
and  underneath  residences.  That  stagnant 
water  so  situated  is  unhealthful  and  a  direct 
promotant  of  disease  the  court  will  also  take 
judicial  notice  of. 

Adams  v.  Popham,  76  N.  Y.  410. 

The  only  possible  way  under  any  existing 
law  by  which  these  nuisances  can  be  abated, 
and  the  health  of  the  men,  women,  and  child- 
ren of  Yonkers  preserved  from  this  terrible 
dancer,  is  by  the  exercise  by  the  board  of 
health  of  the  powers  intrusted  to  them  by 
statute. 

In  view  of  the  statements  contained  in  the 
return  of  the  writ  now  before  the  court  the 
writ  should  have  been  quashed.  The  state- 
ments contained  in  the  return  to  the  writ  are 
conclusive,  and  must  be  taken  as  true. 

People  V.  New  York  Fire  Comrs.  73  N.  Y. 
487. 

Unless  all  of  the  facts  which  were  before  the 
board  of  health,  and  which  had  a  controlling 
Influence  upon  the  members  of  the  board  of 
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health,  can  be  reproduced  before  the  court,  the- 
court  cannot  properly  review  the  action  takeA- 
by  the  board  of  health. 

Peoj^e  V.  McCarthy,  102  N.  Y.  630. 

The  record  shows  that  these  ponds  werejus^ 
such  nuisances  as  the  statutes  authorized  th» 
board  of  health  to  abate,  and  the  only  way  to 
abate  a  nuisance  caused  bv  stagnant  water 
lying  immediately  under  and  around  residences 
is  to  remove  the  dams  which  create  the  atagn*- 
tion. 

Adams  v.  Popham,  supra. 

The  fact  that  the  relator  claims  that  th»- 
water  power  is  of  great  value  should  not  have- 
weight  enough  with  the  court  to  permit  these- 
nuisances  to  continue  and  public  health  to  be- 
jeopardized. 

Earl*  J.,  delivered  the  opinion  of  the- 
court: 

The  disposition  of  this  case  tumi  largely^ 
upon  the  effect  and  the  construction  of  the- 
statutes  constituting  the  board  of  health,  and 
defining  its  powers  and  duties,  and  we  will 
therefore  first  give  attention  to  the  statutes. 
By  chapter  184  of  the  Laws  of  1881  (an  act 
to  revise  the  charter  of  the  city  of  Yonkers), 
it  is  provided  in  title  9  that  the  mayor,  th^ 
supervisor,    the   president  of   the   commoa 
council,  the  president  of  the  board  of  water 
commissioners,  the  president  of  the  board  of 
police,  and  the  health  ofiicer  shall  constitute 
the  board  of  health  of  the  city  ;  and  the  board 
is  given  power,   among  other  things,   ''to- 
suppress,  abate,  and  remove  any  public  nui- 
sance detrimental  to  the  public  health,"  and, 
in  addition  to  other  remedies  which  it  maj 
possess  by  law,  it  is  empowered  to  issue  ita^ 
warrant,  whenever  necessary,  to  the  slier ilT 
of  the  county  of  Westchester,  or  to  any  po- 
liceman of  the  city,  authorizing  and  com- 
manding him  to  forthwith  suppress,  abate, 
and  remove  such  public  nuisance,  at  the  ex- 
pense of  the  lot  whereon  the  nuisance  exists, 
and  of  the  owner  thereof,  to  be  enforced  and 
collected  as  in  the  act  provided.    It  is  further 
provided  that,  in  addition  to  the  powers  ex- 
pressly granted  in  the  act,  the  board  shall 
"^have  and  exercise  all  the  powers  now  or  at 
any  time  hereafter  conferred  upon  boards  of 
health  in  cities  by  any  general  law  i"  and  it 
is  authorized  to  make  onli nances,  rules,  and 
regulations  to  carry  into  effect  its  powers, 
and  to  enforce  observance  of  them  by  penal- 
ties, and  by  action  instituted  in  its  name  to> 
recover  penalties  and  to  restrain  and  abate 
the  nuisance.     By  chapter  270  of  the  Laws- 
of  1885  (the  general  act  for  the  preservation 
of  the  public  liealth)  it  is  provided  that  the- 
board  of  health  in  any  city  of  the  state,  ex- 
cept the  cities  of  New  York,  Brooklyn,  and 
Buffalo,  shall  have  the  power,  and  it  shall 
be  its  duty,  *'to  receive  and  examine  into  the- 
nature  of  complaints  made  by  any  of  the  in- 
habitants concerninf^  nuisances  or  causes  at 
danger  or  injury  to  life  and  health  within  the 
limits  of  its  jurisdiction;  to  enter  upon  or 
within  any  place  or  premises  where  nuisances^ 
or  conditions  dangerous  to  life  and  health  are- 
known  or  believed  to  exist,  and  by  appointed 
members  or  persons  to  inspect  and  examine 
the  same,  and  all  owners,  agents  and  occa- 
pants  shall  permit  audi  sanitary  examine- 
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tioDs,  and  said  board  of  health  shall  furnish 
■aid  owners,  agents  and  occupanta  a  written 
statement  of  results  or  conclusions  of  such 
examinations :  and  every  such  board  of  health 
shall  have  power,  and  it  shall  be  its  duty, 
to  order  the  suppression  and  removal  of  nui- 
sances and  conditions  detrimental  to  life  and 
health  found  to  exist  within  the  limits  of  its 
jurisdiction,"  and  *'to  make,  without  the 
publication  thereof,  such  orders  and  regula- 
tions in  special  and  individual  cases,  not  of 
general  application,  as  it  may  see  fit,  con- 
cerning the  suppression  and  removal  of  nui- 
sances." It  is  further  authorized  to  abate 
nuisances,  and  to  impose  penalties  for  the 
Tiolation  of  its  orders  and  regulations,  and 
the  violation  of  them  is  also  made  a  misde- 
meanor, and  it  may  commence  actions  to  re- 
strain and  abate  nuisances,  and  to  enforce  its 
orders  and  regulations. 

A  careful  examination  of  the  two  acts 
shows  that  there  is  no  provision  for  a  hear- 
ing before  the  board  on  the  part  of  any  per- 
son who  is  charged  with  maintaining  a  nui- 
sance upon  his  premises.  The  right  to  such 
A  hearing  is  not  expressly  given,  and  cannot 
be  implied  from  any  langua/^e  found  in  ei- 
ther act,  or  from  the  nature  of  the  subjects 
dealt  with  in  the  acts.  Boards  of  health  and 
other  like  boards  act  siftnmarily,  and  it  has 
not  been  usual  anywhere  to  require  them  to 
give  a  hearing  to  any  person  before  they  can 
exercise  their  Jurisaiction  for  the  public 
welfare.  The  public  health  might  suffer  or 
be  imperiled  if  their  action  could  be  delayed 
until  a  protracted  hearing  could  be  brought 
to  a  termination.  Tbere  is  no  provision  in 
the  acts  for  calling  or  swearing  witnesses,  and 
there  is  no  general  law  giving  them  power 
to  do  so.  Section  843  of  the  Code  of  Civil 
Procedure  is  not  applicable  to  such  a  case, 
for  the  reason  that  the  board  is  not  authorized 
by  law  to  hear  testimony  or  take  the  oral 
examination  of  witnesses. 

The  question  may  be  asked,  How  can  these 

Ero visions  conferring  powers  upon  boards  of 
ealth  to  interffire  with  and  destroy  property, 
and  to  impose  penalties  and  create  crimes, 
stand  with  the  constitution,  securing  to  every 
person  due  process  of  law  before  his  property 
or  personal  rights  or  liberty  can  be  Interfered 
with?  The  answer  must  tJe  that  they  could 
not  stand  if  we  were  obliged  to  hold  that  the 
acts  referred  to  made  the  determinations  of 
the  board  of  health  as  to  the  existence  of  nui- 
sances final  and  conclusive  upon  the  owners 
of  the  premises  where  they  are  alleged  to 
exist.  Before  such  a  final  and  conclusive 
determination  could  be  made,  resulting  in 
tiiie  destruction  of  property,  the  imposition 
of  penalties  and  criminal  punishments,  the 
party  proceeded  against  must  have  a  hearing, 
not  as  matter  of  favor,  but  as  matter  of  right ; 
and  the  right  to  a  hearing  must  be  found  in 
the  acts.  Stuart  v.  Palmer,  74"  N.  Y.  183, 
SO  Am.  Rep.  280.  As  we  have  said,  there  is 
no  provision  of  law  giving  any  party  a  right 
to  a  judicial  hearing  before  these  boards,  and 
there  is  no  provision  making  their  determina- 
tion final.  If  the  decisions  of  these  boards 
were  final  and  conclusive,  even  after  a  hear- 
ing, the  citizen  would  in  many  cases  hold 
bis  property  subject  to  the  judgments  of  men 
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holding  ephemeral  positions  in  municipal 
bodies  and  boards  of  health,  frequently  un- 
educated, and  generally  unfitted  to  discharge 
grave  judicial  functions.  Boards  of  health, 
under  the  acts  referred  to,  cannot,  as  to  any 
existing  state  of  facts,  by  their  determination 
make  that  a  nuisance  which  is  not  in  fact  a 
nuisance.  They  have  no  jurisdiction  to 
make  any  order  or  ordinance  abating  an  al- 
leged nuisance  unless  there  be  in  fact  a 
nuisance.  It  is  the  actual  existence  of  a 
nuisance  which  gives  them  jurisdiction  to 
act.  Their  acts  declaring  nuisances  may  be 
presumptively  valid  until  questioned  or  as- 
sailed, for  the  same  reasons  which  give  orc- 
sumptive  legality  to  the  acts  of  official 
persons  under  the  maxim,  "  omnia  jnasumun- 
tur  legitime  facta  donee  probetur  in  eontrar- 
ium."  What  operation,  then,  does  the  order 
or  ordinance  of  the  board  of  health  have 
under  these  acts?  The  nuisance  actually  ex- 
isting, and  the  iurisdiction  having  been  reg- 
ularly exercisea,  the  order  or  ordinance  has 
all  the  operation  and  effect  provided  in  the 
act,  and  the  persons  who  abate  the  nuisance 
have  the  protection  which  they  would  not 
have  as  private  persons  abating,  not  a  private 
nuisance,  especially  injurious  to  them,  but  a 

f public  nuisance  injurious  to  the  general  pub- 
ic. It  may  be  said  that  if  the  determination 
of  a  board  of  health  as  to  a  nuisance  be  not 
final  and  conclusive,  then  the  members  of 
the  board,  and  all  persons  acting  under  their 
authority  in  abating  the  alleged  nuisance, 
act  at  their  peril ;  and  so  they  do,  and  no 
other  view  oi  the  law  would  give  adequate 
protection  to  private  rights.  They  should 
not  destroy  property  as  a  nuisance  unless  they 
know  it  to  be  such,  and,  if  there  be  doubt 
whether  it  be  a  nuisance  or  not,  the  board 
should  proceed  by  action  to  restrain  or  abate 
the  nuisance,  and  thus  have  the  protection 
of  a  judgment  for  what  it  may  do. 

It  may  further  be  asked,  what,  under  this 
view  of  the  law,  is  the  remedy  of  the  owner 
of  property  threatened  with  destruction  or 
actually  destroyed  as  a  nuisance?  He  may 
have  his  action  in  equity  to  restrain  the  de- 
struction of  his  property  if  the  case  be  one 
where  a  court  of  equity  under  equitable  rules 
has  jurisdiction,  or  he  may  bring  a  common- 
law  action  against  all  the  nersons  en/^aged 
in  the  abatement  of  the  nufsance  to  recover 
his  damages,  and  thus  he  will  have  due  pro- 
cess of  law;  and,  if  he  can  show  that  the 
alleged  nuisance  does  not  in  fact  exist,  he 
will  recover  judgment,  notwithstanding  the 
ordinance  of  the  board  of  health.  Thus  the 
views  we  take  of  these  acts  and  similar  acts 
conferring  powers  upon  local  officers  to  pro- 
ceed summarily  upon  their  own  view  and 
examination  furnish  adequate  protection  to 
boards  of  health,'  to  the  public,  and  to  prop- 
erty owners,  and,  while  these  views  are  not 
supported  by  all  the  decided  cases  upon  the 
subject,  they  have  the  support  of  the  best 
reasons  and  of  ample  authority.  In  Cooley*s 
Constitutional  Limitations,  5th  ed.,  at  page 
722,  in  a  note,  the  learned  author,  speaking 
of  boards  of  health,  says:  "Though  they 
cannot  be  vested  with  authority  to  decide 
finally  upon  one's  right  to  property,  where 
they  proceed  to  interfere  with  it  as  constitut- 
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Ing  a  danger  to  health,  yet  they  are  vested 
with  quasi  judicial  power  to  decide  upon 
what  constitutes  a  nuisance,  and  all  presump- 
tions favor  their  actions."  And  again,  at 
pa^e  742,  in  a  note,  citing  authorities,  he 
Bays :  **  Whether  any  particular  thing  or  act 
is  or  is  not  permitted  by  the  law  of  the  state 
must  always  be  a  Judicial  question,  and 
therefore  the  question  what  is  and  what  is 
not  a  public  nuisance  must  be  judicial,  and 
it  is  not  competent  to  delegate  it  to  local  leg- 
islative or  administrative  boards.  The  local 
declaration  that  a  nuisance  exists  is,  there- 
fore, not  conclusive,  and  the  party  concerned 
may  contest  the  fact  in  the  courts."  Dillon, 
in  his  work  on  Municipal  Corporations,  4th 
ed.  §  874,  says  the  authority  to  prevent  and 
abate  nuisances  and  its  summary  exercise 
**may  be  constitutionally  conferred  on  the  in- 
corporated place,  and  it  authorizes  its  coun- 
cil to  act  against  that  which  comes  within 
the  legal  nature  of  a  nuisance;  but  such 
power  conferred  in  general  terms  cannot  be 
taken  to  authorize  the  extrajudicial  condem- 
nation and  destruction  of  that  as  a  nuisance 
which  in  its  nature,  situation,  or  use  is  not 
such."  In  Wood's  Law  of  Nuisances  (sec 
740),  it  is  said  that,  where  the  public  au- 
thorities abate  a  nuisance  under  authority  of 
a  city  ordinance,  "they  are  subject  to  the 
same  perils  and  liabilities  as  an  individual 
if  the  thing  abated  is  not  in  fact  a  nuisance. 
.  .  .  It  would,  indeed,  be  a  dangerous 
power  to  repose  in  municipal  corporations  to 
permit  them  to  declare  by  ordinance  or  other- 
wise anything  a  nuisance  which  the  caprice 
or  interests  of  those  having  control  of  its 
government  might  see  fit  to  outlaw,  without 
being  responsible  for  all  the  consequences; 
and,  even  if  such  power  is  expressly  given 
by  the  legislature,  it  is  utterly  inoperative 
and  void,  unless  the  thin^  is  in  fact  a  nui- 
sance, or  was  created  or  erected  after  the  pas- 
sage of  the  ordinan/:e,  and  in  defiance  of  it." 
In  TaU:8  v.  Milwaukee,  77  U.  S.  10  Wall. 
497,  19  L.  ed.  984,  Mr.  Jumee  Miller  said: 
*^It  is  a  doctrine  not  to  be  tolerated  in  this 
country  that  a  municipal  corporation  with- 
out any  general  laws,  either  of  the  city  or 
the  state,  within  which  a  given  structure  can 
be  shown  to  be  a  nuisance,  can,  by  its  mere 
declaration  that  it  is  one.  subject  it  to  re- 
moval by  any  person  supposed  to  be  ag- 
grieved, or  even  by  the  city  itself.  This 
would  place  every  house,  every  business,  and 
all  the  property  of  the  city  at  the  uncon- 
trolled will  of  the  temporary  local  authori- 
ties." In  Button  v.  Camden,  89  N.  J.  L. 
122,  28  Am.  Rep.  208,  it  was  held  that  the 
action  of  the  board  of  health  could  not  de- 
termine conclusively  that  a  nuisance  exists, 
and  that  such  a  conclusive  determination 
could  be  made  onlv  in  a  regular  course  of 
law  before  an  established  court  of  law  or 
equity.  In  Underwood  v.  Oreen,  42  N.  Y. 
140,  the  action  was  to  recover  the  value  of 
dead  hogs  removed  under  the  direction  of  the 
city  sanitary  inspector,  an  officer  clothed 
with  judicial  discretion,  and  acting  under  a 
city  ordinance  declaring  that  all  dead  animals 
''be  forthwith  removed  and  disposed  of  by 
removal  beyond  the  limits  of  the  city  or 
otherwise,  so  as  most  effectually  to  secure 
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th«  public  health ;"  and  it  was  held  that  it 
must  be  shown,  in  order  to  justifv  the  act, 
that  the  dead  hogs  were  or  would  become  in 
some  way  dangerous  or  deleterious  to  public 
health.  "The  followini;  are  also  instructive 
authorities  upon  the  same  subject:  iSb/- 
mun  V.  Sc/iultz,  81  How.  Pr.  385 :  Giark  v. 
Syracuse,  18  Barb.  82 ;  Rogers  v.  Barker,  81 
Barb.  447 ;  Coe  v.  ScJixiltz,  47  Barb.  64 ;  Lavh 
ton  V.  Steele,  119  N.  Y.  226,  7  L.  R.  A.  184. 
The  result  of  these  authorities  is  that  who- 
ever abates  an  alleged  nuisance,  and  thui 
destroys  or  injures  private  property,  or  in- 
terferes with  private  rights,  whether  he  be  a 
public  officer  or  private  person,  unless  he 
acts  under- the  judgment  or  order  of  a  court 
having  jurisdiction,  does  it  at  his  peril ;  and 
when  his  act  is  challenged  in  the  regular 
judicial  tribunals  it  must  appear  that  the 
thing  abated  was  in  fact  a  nuisance.  This 
rule  has  the  sanction  of  public  policy,  and 
is  founded  upon  fundamental  constitutional 
principles. 

The  way  is  now  clear  to  the  disposition  of 
this  case.  The  board  of  health  did  act,  and 
had  a  right  to  act,  upon  its  own  inspection 
and  knowledge  of  the  alleged  nuisance.  It 
was  not  obliged  to  hear  any.  party.  It  could 
obtain  its  information  from  any  source  and 
in  any  way,  and  henoe  its  determination  upon 
the  question  of  nuisance  is  not  reviewable 
bv  certiorari.  People  v,  McCarthy,  102  N. 
Y.  680.  It  is  claimed,  however,  on  the  part 
of  the  relator  that  the  board  of  health  was 
not  properly  organized  when  it  made  its  de- 
termination, and  that,  therefore,  the  deter- 
mination was  void.  Under  the  Act  of  1881, 
above  cited,  there  was  but  one  supervisor  for 
the  city  of  Yonkers,  and  "the  supervisor" 
was  made  a  member  of  the  board  of  health. 
By  an  amendment  of  the  charter  in  1^3 
(chapter  54  of  the  Laws  of  that  year)  the  city 
was  divided  into  five  wards,  and  one  super- 
visor was  required  to  be  elected  in  each  of 
the  wards.  The  claim  of  the  relator  is  that 
all  these  supervisors  became  members  of  the 
board  of  health,  and  that,  therefore,  after 
the  Act  of  1892,  the  board  of  health  was  com- 
posed of  ten  members  instead  of  six  ;  and 
that,  as  only  four  members,  to  wit,  the 
mayor,  the  president  of  the  board  of  police, 
the  health  officer,  and  the  president  of  the 
common  council,  took  part  in  the  proceed- 
ings under  review,  the  board  was  not  prop- 
erly constituted ;  that,  in  fact,  therefore,  the 
board  as  such  did  not  act ;  that  there  was  no 
determination,  and  that  the  action  taken  was 
a  nullity.  If  this  claim  be  well  founded, 
then  there  was  no  judicial  determination  for 
review  by  certiorari.  People  v.  Parker,  117 
N.  Y.  86.  But,  assuming  that  the  question 
as  to  the  constitution  of  the  board  of  health 
is  before  us,  we  think  it  was  proper Iv  con- 
stituted. B^  the  Act  of  1892  the  office  of 
"the  supervisor"  disappeared,  and  therefore 
there  was  no  longer  any  such  officer  as  "  the 
supervisor."  The  five  supervisors  elected  in 
the  wards  were  not  made  members  of  the 
board,  and  the  board  was  thereafter  com- 
posed of  but  five  members,  and  the  four  who 
made  the  determination  in  the  absence  of  the 
fifth  were  competent  to  act  as  the  board. 

Our  cohclusion,  therefore,  is  that  tfujudg* 
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m^t  of  ths  OeMral  Term  ilumld  be  affirmed, 
with  costs. 
All  concur. 


fioard  of  Health  of  the  City  of  TONKERS, 

Reept, 

V. 

John  COPCUTT.  Appt. 
aUi  N.  7.  IS.) 

1*  A  ftadtii^tlubtthewuiitaryeode  ofa 
board  of  healtb  was  subscribed  by  tbo 
■ecrotary  will  not  be  distarbed  on  appeal, 
where  there  Is  no  proof  that  the  original,  which 
has  been  destroyed,  was  not  siimed,  and  a  copy  of 
the  oode  as  published  porports  to  be  signed  by 
the  secretary,  and  is  attested  by  his  sUmature, 
as  published. 

8.  Tonkers,  although  excepted  by  Kew  Torts 
Laws  188ft,  chap.  S70,  1 1,  from  the  provisloDs  of 
the  Act,  so  far  as  it  relates  to  the  composition  of 
boards  of  <befllth  and  appointment  of  mem- 
bers thereof,  is  not  excepted  from  section  8,  oon- 
ferrlDg  general  powers  upon  such  boards. 

8*  A  pond  in  a  eity  is  a  pubUe  niilMUiee» 

where  foul  and  malarious  exhalations  arise  from 
the  stagnant  water  and  from  the  sides  and  bed  as 
the  water  is  drawn  off,  and  are  Intensified  by  the 
accumulation  of  filth  which  no  police  Tigilance 
can  keep  out  of  the  stream  and  which  the  dam  re- 
tains and  holds. 

4«  Tbo  erection  and  creation  of  a  nnl- 
saacot  daaiceroQS  to  health,  may  be 
restrained  by  injunction  by  aboard  of  health, 
under  the  general  health  act  of  New  York,  as 
well  as  under  the  city  charter  of  Tonkers. 

5«  The  Ikct  that  a  dam  was  made  when 
the  water  of  a  stream  was  clean  and 
pore  will  not  prevent  its  abatement  as  a  nui- 
sance, when,  by  the  growth  of  a  city  and  the  con- 
sequent pollution  of  the  water,  it  has  become  an 
Inevitable  menace  to  the  public  health. 

CNoTember  tt,  1BB8L) 

APPEAL  by  defendant  from  a  judgment  of 
the  GeDeral  Term  of  the  Supreme  Court, 
Second  Department,  modifying  a  judgment  of  a 
Special  Term  for  Westchester  County  in  favor 
01  plaintiffs  in  a  proceeding  brought  to  enjoin 
the  maiDtenance  of  a  dam  .and  to  recover  pen- 
alties for  violation  of  a  health  ordinance.  Af- 
firmed, 

The  facts  are  stated  in  the  opinion. 

Mesere.  R.  E«  Prime  and  CalTin  Frost* 
for  appellant: 

Even  if  the  complaint  and  ordinance  had 
been  suflScieot  for  toe  purpose  and  the  board 
was  clothed  with  ample  powers  In  the  prem- 
ises, it  is  insisted  that  the  psrt  of  the  judgment 
which  restrains  the  defendant  from  rebuilding 
his  dam,  which  had  been  torn  down,  and  or- 
dering him  to  clear  out  all  other  obstructions 
from  the  stream,  cannot  be  sustained. 

The  exercise  of  the  board  iu|viewable  by 
the  court  as  to  its  reasonableii^B 

Oooley,  Const  Lim.  p.  sflBt  Jaed(>9,  96 


KOTB.— As  to  riflrhtB  of  owner  in  respect  to  sum- 
nuuT  destruction  of  an  alleged  nuisance,  see  the 
preoedinir  case,  anle^  p.  481,  and  mots  to  Orlando 
▼.  Praffff  (Fla.)  19  Lb  B.  ^ .  IM. 
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N.  Y.  110,  60  Am.  Rep.  686;  People  r,  OiUeon, 
109  N.  T.  889;  Boeheeter  v.  Simpaan,  67  Hun, 
86;  Bahcock  v.  Buffalo,  66  N.  Y.  268;  lAitoton 
V.  Steele,  7  L.  B.  A.  184. 119  N.  Y.  239. 

To  restrain  the  defendant  from  rebuilding 
his  dam  is  a  practical  confiscation  of  his  prop- 
erty, without  compensation,  in  other  words, 
would  be  a  justification  of  the  board  in  tearing 
down  defendant's  dam. 

Resort  can  only  be  had  to  the  extreme  meas- 
ures of  destroying  property  without  compensa- 
tion when  human  life  and  health  are  in  immi- 
nent peril — when  an  imperious  necessity,  which 
knows  no  law,  is  above  the  constitution,  and 
cannot  wait,  demands  the  sacrifice  when  "the 
pestilence  that  walketh  in  darkness  and  the 
sickness  that  destroyeth  in  the  noonday"  is 
present. 

Be  Jaeobe,  98  N.  Y.  108, 60  Am.  Rep.  686. 

The  plain  duty  of  the  board  was  to  clean  the 
ponds  by  taking  out  the  deposits  and  not  by 
destroying  the  defendant's  propertv  and  de- 
priving him  of  a  water  power,  which  supplied 
eighteen  or  twenty  manufactories,  which  he 
rented  to  his  tenants. 

Com,  V.  Patch,  97  Mass.  21;  Boeheeter  T» 
SimpeoTi  and  BaJbeock  v.  Buffalo,  eupra. 

Mr,  James  M,  Hnnt,  for  respondent: 

Physicians  testified  that  it  would  be  impos- 
sible to  maintain  ponds,  in  which  water  must 
necessarily  be  more  or  leas  stagnant,  in  the 
heart  of  a  city  of  thirty-five  thousand  inhabi- 
tants, such  as  Yonkers  is,  in  such  a  manner 
that  the  same  would  not  be  detrimental  to  the 
health  of  the  people  who  live  in  the  vicinity 
of  any  such  pond. 

It  seems  that  the  court  must  take  judicial 
notice  of  the  fact  that  a  large  body  of  stagnant 
water  in  the  heart  of  a  city,  lying  in  part  un- 
der buildings  in  which  people  live,  as  shown 
to  be  the  case  in  regard  to  the  pond  owned  by 
the  defendant  at  the  first  water-power,  must  be 
detrimental  to  public  health. 

AdamsY,  Popham,  76  N.  Y.  410. 

Flaintill  had  full  power  to  ordain  the  section 
of  the  sanitary  code  now  under  consideration 
and  also  to  enforce  the  same  in  such  an  action 
as  the  present,  even  without  previous  notice  to 
the  defendant. 

Gould  V.  Boeheeter,  106  N.  Y.  46;  Metro- 
politan Board  of  Health  v.  Heieter,  87  K.  Y. 
661. 

Flneht  /.,  delivered  the  opinion  of  the 
court: 

The  first  cause  of  action  against  the  defend- 
ant, stated  in  the  complaint  of  the  board  of 
health,  was  for  violation  of  the  sanitary  code 
of  the  city  of  Yonkers,  adopted  in  1881,  and 
the  recovery  of  a  penalty  imposed  for  such 
violation.  The  defendant,  seekini;  a  reversal 
of  the  judgment  rendered  airainst  him  for  such 
penalty,  contends  that  the  sanitary  code  was 
not  proved,  because  not  shown  to  have  been 
subscribed  by  the  secretary  of  the  board  of 
health.  The  original  draft  of  the  code,  which 
was  before  the  board  for  adoption,  and  upon 
which  that  body  acted,  was  not  produced,  and 
could  not  he  produced,  because  it  was  de- 
stroyed by  the  printers  in  the  process  of  publi- 
cation; but  the  plaintiff  did  produce  the  proofs 
of  such  publication  filed  in  the  office  of  the 
board,  snd  those  proofs  contain  a  oomplets 
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copy  of  the  code  as  adopted  and  published. 
That  copy  purports  to  be  signed  by  tbe  secre 
tary  of  the  board,  and  was  attested  by  such 
aigoature  as  published.  There  was  do  proof 
that  the  original  was  not  signed,  but  it  was 
shown  that  the  sanitary  code,  as  published, 
was  correctly  printed  in  a  volunje  produced,  at 
the  end  of  which  appeared  the  words:  ''Adopt- 
ed bythe  board  of  health.  September  5th,  1881. 
W.  H.  Doty,  Secretary."  On  this  state  of 
facts,  the  court  found  that  "the  plaintiff,  on 
the  5th  day  of  September,  1881,  established  its 
sanitary  code;  the  same  being  duly  subscrit)ed 
by  the  secretary  of  said  board,  adopted,  ap- 
proved, and  published."  That  finding,  having 
sufficient  evidence  in  the  record  to  support  it, 
is  a  finding  of  fact,  which  we  may  not,  on  this 
appeal,  convert  into  a  question  of  law. 

The  appellant  further  suggests  the  inquiry 
whether  the  board  of  health  can  maintain  an 
action  for  the  penalty  upon  a  general  enact- 
ment against  all  public  nuisances,  such  as  is 
section  82  of  the  Sanitary  Code.  That  section 
provides  that  "  whatever  is  dangerous  to  hu- 
man life  or  to  health  .  .  .  and  whatever 
renders  the  air  or  food  and  water  or  drink  un- 
wholesome shall  be  deemed  to  be  nuisances 
and  to  be  illegal,  and  every  person  having 
aided  in  creating  or  contributing  to  the  same, 
or  who  may  support,  continue,  or  retain  any  of 
them  shall  be  deemed  guilty  of  a  violntion  of 
this  section."  The  manner  of  enforcing  the 
provision  is  dictated  by  section  97,  which  im- 
poses a  penalty  for  its  violation,  which  may  be 
recovered,  with  costs,  "in  an  action  brou<?ht 
by  said  board  of  health  in  its  name  in  any 
court  of  competent  jurisdiction."  The  charier 
of  the  city  (chapter  184,  Laws  1881,  title  9,  ^  2) 
authorized  the  board  to  enact  a  sanitary  code, 
and  imposed  penalties  for  its  violation,  and  to 
maintain  actions  for  the  recovery  of  such  pen- 
alties. In  addition,  the  charter  gave  to  the 
board  of  health  of  the  city  "  all  the  powers  now 
or  hereafter  conferred  upon  boards  of  health 
in  cities  by  any  general  law."  Such  a  general 
law  was  enacted  afterwards  (Laws  1885,  chap. 
270),  which  authorized  the  imposition  of  pen- 
alties for  the  violation  of  or  noncompliance 
with,  not  only  the  orders  of  such  a  board,  but 
also  its  regulations,  and  to  maintain  actions  to 
collect  such  penalties.  The  learned  counsel 
,for  the  appellant  maintains  that  the  city  of 
Yonkers  was  excepted  from  the  operation  of 
the  general  law.  That  is  true,  so  far  as  it  re- 
lates to  the  composition  of  the  board,  ano  ap- 
pointment of  its  members  (section  1),  but  is 
not  true  as  to  the  general  powers  conferred  up- 
on the  boards  of  health,  when  organized  (sec- 
tion 3).  At  that  point  the  excepted  cities  are 
named,  but  Yonkers  is  not  one  of  them.  Theie 
was  ample  authority,  therefore,  for  the  main- 
tenance of  the  action. 

There  is  nothing  in  the  defendant's  plea  of 
the  statute  of  limitations.  He  ma'utained  the 
nuisance,  and  neglected  and  refused  to  abute 
it,  down  to  the  time  of  the  destruction  of  his 
dam,  and  this  action  was  commenced  a  few 
days  later.  It  is  said,  however,  that  the  com- 
plaint does  not  allege,  and  the  proof  does  not 
show,  that  the  dam  and  pond,  in  and  of  them- 
selves, had  become  a  nuisance,  and  so  their 
maintenance  down  to  the  time  of  the  com- 
mencement of  the  action  does  not  answer  the 
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plea  of  the  statute.  The  complaint  alleges 
that  the  defendant  maintained  the  dam  and 
pond  in  such  a  condition  as  to  be  dangerous  to 
human  health,  and  to  render  the  air  and  water 
unwholesome,  and  continues  to  support  and 
retain  the  same  in  that  condition.  The 
trial  judge  found  that  the  waters  of  the  pond 
are  stagnant,  and  filled  with  decomposed  and 
decomposing  animal  and  vegetable  matters; 
that  when  the  waters  are  drawn  down,  and 
the  sides  and  bed  of  the  pood  are  left  ex- 
posed and  bare,  there  arise  noxious  and  poison- 
ous exhalations,  which  taint  the  air,  and  are 
dangerous  to  life  and  health;  and  that  "(he 
said  pood,  with  its  contents  so  retained  by  the 
said  dam,  is  and  constitutes  a  public  nuisance 
detrimental  to  the  public  health."  There  is 
evidence  to  support  this  finding,  even  irrespect- 
ive of  the  filth  contributed  by  others  than  the 
defendant;  proof  that  the  stagnant  water,  and. 
when  drawn  off,  the  exposure  of  the  sides  and 
bed  of  the  stream  tend  to  produce  vile  and  ma- 
larious exhalations,  and  these  are  intensified  by 
the  accumulation  of  filth,  which  ho  police  vig- 
ilance could  keep  out  of  the  stream,  and  which 
the  dams  retained  and  held.  I  deem  it  impos- 
sible, upon  the  proof  and  the  findings,  to  ex- 
empt the  maintenance  of  the  pond  and  the  dam 
from  the  charge  of  being  a  public  nuisance. 

We  come  now  to  the  third  cause  of  action; 
the  second  having  been  defeated  by  the  gen- 
eral term,  and  the  plaintiff  having  submitted 
to  the  decision  by  omitting  to  appeal  from  it. 
That  third  cause  of  action  was  to  recover  a 
penally  for  a  violation  of  the  ordinance  of  the 
board  of  health  passed  December  7,  1892. 
That  ordinance  recited  that  the  dam  had  been 
partially  torn  down  pursuant  to  a  warrant  is- 
sued by  the  board,  and  that  the  defendant 
threatened  and  was  about  to  rebuild  the  dam 
and  re-create  the  pond,  which,  if  restored, 
would  be  a  public  nuisance,  and  then  ordered 
him  to  refrain  from  building  the  dam  and  re- 
creating the  pond,  and  directed  him  to  remove 
all  obstructions  to  the  flow  of  the  water.  We 
have  already  said  that  the  findings  of  the  court 
declared  the  dnm  and  the  pond,  as  existing 
facts,  to  be  a  public  nuisance,  and  that  obstruc- 
tions at  that  point  could  not  wist  without  en- 
dangering the  public  health.  As  such,  the  dam 
had  been  partially  torn  down,  and  the  defend- 
ant had  not  only  threatened  to  rebuild,  but  bad 
actually  commenced  the  work,  by  putting  ob- 
structions in  the  stream,  interfering  with  the 
free  flow  of  the  water.  He  was  therefore  en- 
gaged in  the  very  act  of  creating  a  nuisance, 
and  was  ordered  to  desist.  That  order  be  dis- 
obeyed, and  now  seeks  to  Justify  his  disobe- 
dience, and  avert  the  two  remedies  of  a  fine 
and  an  injunction,  upon  several  grounds. 

The  first  is  quite  narrow  and  technical.  It 
is,  in  substance,  that  the  board  had  no  power 
to  declare  in  advance  that  a  future  construc- 
tion would  be  a  nuisance.  It  is  apparent  that 
the  facts  do  not  raise  that  question  by  itself, 
so  far  as  the  action  for  the  penalty  is  concerned, 
because  the  board  had  many  times  declare  a 
dam  and  pond  in  the  river  at  that  point  to  be 
a  nuisance,  and  the  court  has  so  found  as  a 
fact.  So  far  as  defendant  had  put  obstructions 
in  the  stream,  he  had  created  a  nuisance,  leaa 
in  degree  than  the  old  dam,  but  of  the  same 
character  and  effect.    He  was  ordered  to  re* 
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«iOTe  such  obstructions,  and  refused,  and  that 
^act  alone  will  sustain  the  jadgment  for  the 
Penalty.  But,  beyond  that,  I  think  the  board 
"fcad  power  to  prevent  a  reconstruction  and  a 
reinstatement  of  what  it  had  declared  to  be, 
^nd  what  the  court  has  found  in  fact  was,  a 
public  nuisance.  The  question,  however,  may 
-conveniently  be  reserved  until  we  reach  the 
argument  made  against  the  injunction  which 
was  granted. 

The  appellant  also  objects  that  the  ordinance, 
which  was  directed  against  him  specially,  and 
affected  his  property  rights,  was  invalid,  be- 
•cause  passed  without  notice  to  him,  and  an  op- 
portunity to  be  heard.    In  another  phase  of 
'this  case,  coming  to  us  on  certiorari  for  a  re- 
view of  the  action  of  the  board,  we  have 
•decided  that  a  hearing  was  not  necessary,  be- 
-cause  the  question  of  nuisance,  or  not,  lies  at 
the  foundation  of  the  jurisdiction,  and  the 
party  proceeded  against  may  always  try  that 
vital  and  decisive  question  in  the  courts,  aod  is 
not  foreclosed  by  the  order  made.    This  case 
well  illustrates  the  doctrine  in  actual  operation. 
The  plaintiff  did  not  rely  on  its  orders  or  ordi- 
nances alone,  or  the  presumptions  which  they 
raised,  but  proceeded  to  allege  aod  prove  that 
the  dam  and  pond  were  a  public  nuisance. 
"The  defendant  tool^  issue  upon  that,  and  the 
l)attle  was  fought  out  over  that  question.    The 
defendant  has  had  his  day  in  court,  ample  and 
4ibundant  chance  to  be  heard, — better  and  more 
complete  than  any  hearing  which  the  board 
^could  give.    But  we  have  alreadv  decided  the 
question  adversely  to  the  defendant's  conten- 
tion, and  nothing  needs  to  be  added  to  the  dis- 
cussion which  it  has  received. 

We  come  now  to  the  final  point  of  the  appel- 
lant's argument,  which  is  a  contention  that  no 
injunction  should  have  been  granted,  and  that 
the  one  allowed  should  be  set  aside.  In  a  large 
•class  of  cases,  the  writ  of  injunction  is  a  pre- 
ventive remedy.  It  issues  often,  and  promptly, 
"Where  the  defendant  threatens  or  is  about  to  do 
-flome  act  of  such  a  character  that  no  leizal  ac- 
-tion  can  furnish  adequate  redress.  It  implies 
the  danger  of  a  future  injurv,  and  vety  fre- 
quently has  been  used  to  check  and  prevent  an 
apprehended  nuisance.  Even  where  a  statute 
provided  specially  for  the  removal  of  a  nui- 
sance, the  people  were  not  compelled  to  await 
its  completion,  but  were  awarded  an  injunction 
to  restrain  the  further  erection,  and  compel 
^e  removal  so  far  as  erected.  People  v.  Van- 
4erbiU,  24  flow.  Pr.  801,  26  N.  Y.  287.  Be- 
yond the  general  jurisdiction,  we  have  in  this 
case  the  fact  that  both  by  the  charter  of  tbe 
•city  of  Tonkers,  and  the  provisions  of  the  gen- 
•cral  health  act,  the  boards  may  avail  them- 
selves of  the  remedy  by  injunction.  In  that 
:fact  is  necessarily  involved  the  power  of  such 
'txNirds  to  prevent  the  erection  and  creation  of 
«  nuisance,  and  so  their  right  to  determine 
"What  will  be  a  nuisance,  and  interfere  to  stop 
it.  Certainly,  in  a  matter  so  serious  as  that  of 
the  public  health,  they  ought  not  to  wait  until 
aome  citizen  is  sick  or  dead  before  they  prevent 
or  abate  the  nuisance  causing  the  injurious  re- 
aalt 

The  appellant,  however,  further  argues  that 

this  is  not  a  case  in  which  it  is  reasonable  or 

Just  to  grant  the  remedy,  and  his  contention  is, 

m  aabetance,  that  when  he  built  Uie  dam  the 

^88  L.  R.  A. 


stream  was  clean,  and  the  water  pure;  that  he 
never  did  anytbinff  to  pollute  it,  or  make  it 
dangerous  to'health;  that  it  came  into  that 
condition  from  the  acts  of  others,  made  possi- 
ble bv  the  negligence  of  the  city  authorities; 
and  that  his  property  is  destroyed,  and  be  is 
forbidden  to  restore  it,  without  any  fault  of  his 
own.    But 'the  court  below  has  found  as  a  fact 
that  he  did  participate  in  creating  the  actual 
condition  of  thin^  which  menaced  the  public 
health,  and  there  is  evidence  tending  to  show 
that  he  erected  and  maintained  closets  which 
emptied  into  the  stream.    That  finding  fur- 
nishes one  answer  to  his  plea  of  absolute  inno- 
cence.   But  this  dam  and  pond  were  his.     lie 
had  a  ri^bt,  and  it  was  his  duty,  to  keep  tbem 
clean  and  safe,  or  dispense  with  them  entirely 
if  he  could  not.     His  dam  was  a  pocket  to 
catch  and  hold  all  filth  thrown  in  above.    He 
well  knew  it,  and  could  not  sit  still,  and  suffer 
his  own  property  to  become  an  intolerable  nui- 
sance, and  say  it  was  not  his  fault.     When 
pestilence  is  forcing  a  way  into  our  harbors, 
aod  danger  and  death  approach  through  all 
rot  and  filth,  it  is  the  condition  with  which 
boards  of  health  must  grapple,  and  the  condi- 
tion which  must  be  abated  or  removed,  with- 
out regard  to  the  question  who  cauned  the 
trouble.    Thus  in  Wemliek  v.  McCotter,  87  N. 
T.  127,  41  Am.  Rep.  858^  it  was  said  by  Dan- 
forth,  J.,9A  to  the  position  of  an  owner  of 
land  upon  which  a  third  party  should  wrong- 
fully enter  and  erect  a  nuisance,  that  "in  such 
a  case  the  owner  would  not  be  liable  either  for 
the  erection  of  the  nuisance,  or  ita  continuance, 
until  he  was  requested  to  abate  it    ...    As 
if  the  defendant  simply  sufTer  a  dam  erected 
upon  his  land  by  a  former  owner  to  remain, 
without  being  used  by  him,  it  is  no  continuance 
of  the  nuisance,  unless  he  first  be  requested  to 
remove  it."    That  is  to  say,  however  ionocent 
he  may  be  in  creating  the  condition  or  maia- 
taining  it,  he  is  bound  to  abate  it  upon  tbe 
proper  official  request,  and,  if  be  refuses,  be- 
comes at  once  responsible  for  the  exist  ins;  con* 
dition,  as  continuing  a  nuisance  which  it  was 
his  right  and  bis  duty  to  remove  and  suppress. 
Again  and  again  the  defendant  was  notified  by 
tbe  board  of  health  that  his  dam  and  pond  bad 
become  a  public  nuisance,  and  endangered  tbe 
health  of  tbe  city.    The  trial  judge  finds  that 
formal  notice  of  the  fact  was  given  to  the  own- 
er in  September,  1891,  accompanied  by  an  or- 
der to  abate  the  evil.    In  December  of  that 
year,  he  was  again  warned  that  if  the  pood 
was  not  cleaned  before  February  of  1892  the 
board  would  cause  the  nuisance  to  be  abated. 
It  was  not  till  October  of  that  year  that  the 
board  ordered  the  destruction  of  the  dam,  and 
not  until  December  that  the  order  was  execut- 
ed.   For  more  than  a  year  he  refund  to  make 
his  own  property  clean  and  safe,  and  for  tbe 
sake  of  his  private  interest  neglected  his  pub- 
lic duty,  and  left  the  city's  health  in  peril;  and 
now  he  complains  that  the  board  should  bave 
cleaned  his  pond,  and  not  destroyed  the  dam. 
He  had  the  opportunity  to  clean  it  himself, 
but  chose  to  refuse,  and  stand  defiantly  in  the 
maintenance  of  his  basin  of  filth.    I  think 
there  was  full  jurisdiction  to  grant  tlie  injunc- 
tion, ample  occasion  for  it,  and  no  error  in 
awarding  the  writ.    In  BochesUr  v.  Simpson, 
57  Hun,  80,  to  which  we  are  referred^  there 
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^ss  DO  proof  that  the  pond  contained  water 
which  was  stagnant  or  impure,  or  that  the  ex- 
istence of  the  pond  was  in  any  manner  detri- 
mental to  the  public  health.  In  Babeoek  y. 
Buffalo,  66  N.  Y.  268,  a  slip  in  the  canal  was 
ordered  to  be  filled  up  because  it  had  become 
foul;  and  this  court  held  that,  as  it  could  have 
been  dredged  and  cleaned  at  a  moderate  ex- 

Eense,  the  filling  should  stop.  Here  the  dam 
as  been  torn  down, — whether  rightfully  or 
sot  is  a  question  not  before  us.  If  that  was  a 
wrongful  act,  the  defendant  has  his  remedy. 


The  Babeoek  Ccue  may  have  some  bearing  up^ 
on  the  inquiry  whether  the  mode  of  abating 
the  nuisance  here  inyolycd  was  reasonable  or 
proper,  but  has  very  little  bearing  upon  the* 
question  whether  the  defendant  should  be  per- 
mitted to  rebuild  his  dam,  and  restore  a  nui- 
sauce  already  abated.  The  proof  here  is  that 
all  these  dams  and  ponds  in  the  heart  of  th^- 
city  are  an  ineyitable  menace  to  the  public 
health,  and  cannot  safely  be  allowed  to  exist 

l^he  judgment  9houid  he  affirmed  with  costs. 

All  concur*! 


VERMONT  SUPREME  COURT. 


George  W.  BUCHANAN 


«. 


Town  of  BARRE. 


(. 


.Vt. 


.) 


▲  town  wMeh  leases  to  an  opera  com- 
pany a  hall,  situated  In  a  Tillaso  where- 
in the  town  has  no  respoDsibilitj  for  the  streets, 
]snot,t>eoau8eof  suoh  private  use  of  the  hall, 
obarged  with  liability- for  the  defeotlye  condition 
of  a  ^dewalk  in  front  of  the  hall,  sinoe  the  side- 
walk is  a  fMurt  of  the  pubUo  street  for  which  the 
vlUaffo  alone  is  responsible. 

(Marohl0.189A.) 

EXCEPTIONS  by  plaintiff  to  an  order  of 
the  Washington  County  Court  directing  a 
verdict  in  favor  of  defeodant  in  an  action 
brought  to  recover  damages  for  personal  io ju- 
ries alleged  to  have  resulted  from  defendant's 
negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Meurs.Q.  W«  Wing  and  John  G.  Win^, 
for  plaintiff: 

A  town  in  this  matter  stands  as  an  individu- 
al. When  persons  are  invited  to  enter  the  house 
of  said  person,  either  on  business  or  for  amuse- 
ment, the  party  so  inviting  must  provide  a 
safe  approach  to  and  from  said  houses,  and  so 
with  a  town. 

The  town  were  the  owners  in  fee  to  the 
center  of  the  highway,  with  only  an  easement 
in  the  sidewalk  to  the  public  to  use  the  same 
for  travel.  The  town  rented  said  opera  house 
for  $25,  and  took  said  money  for  use  of  the 
same. 

We  seek  to  recover  under  the  common  law, 
creating  a  liability  on  a  party  who  invites  the 
attendance  of  another  person,  who  receives  an 
injury  attending  upon  said  invitation,  by  rea- 
son of  the  lack  of  care  in  permitting  the  ap- 
proaches to  said  place  to  remain  in  an  unsafe 
and  careless  condition. 

Detfiire  v.  Bailey,  181  Mass.  169,  41  Am. 
Rep.  219;  Moak's  Underhill,  Torts,  252;  Wor- 
<fe/iV.  JVVw  Bedjord,  181  Mass.  28,  41  Am. 
Rep.  185;  Whart.  Neg.  262,  referring  to  An- 


thony  V.  Adams,  1  Met.  284;  Oliver  v.  Woree$^ 
ier,  102  Mass.  400,  8  Am.  Rep.  485;  Lootiey  v. 
McLean,  129  Mass.  88,  87  Am.  Rep.  295;  Ben^ 
ly  V.  Lyme,  5  Bing.  91;  Lyme  Regie  v.  He/th- 
ley,  8  Barn.  &  Ad.  77,  1  Scott,  29, 1  Bing.  N. 
C.  222,  2  Clark  &  F.  881,  8  Bligh,  N.  8.  690; 
Ifertv.  Brockport  Village  Trustees,  16  N.  Y. 
161,  vote;  Weightman  v.   Washington,  66  U. 
S.  1  Black,  89,  17  L.  ed.  52;  Nebraska  City  v. 
Campbell,  67  U.  8.  2  Black,  590, 17  L.  ed.  271;. 
Eastman  v.  Meredith,  86  N.  H.  289,  72  Am. 
Dec.  802;  Bigelow  v.  Randolph,  14  Gray,  543; 
Child  V.  Boston,  4  Allen,  41;  Thayer  v.  Boston, 
19  Pick.  511,  81  Am.  Dec.  157;  Bailey  y.  New 
York,  8  Hill,  581,  88  Am.  Dec.   669;  Pitts- 
burgh V.  Qrier,  22  Pa.  54,  60  Am.  Dec.  65; 
Mersey  Dock  db  Barbour  Board  of  Trustees  v. 
Qibbs,  11  H.  L.  Cas.  687,  L.  R.  1 H.  L.  98:  Gar- 
leton  V.  Franconia  Iron  dt  Steel  Co,  99  Mass. 
216;  Dillon,  Mun.  Corp.  §  683,  and  notes;  Ray^ 
Negligence  of  Imposed  Duties,  pp.  844,  845. 

Messrs,  John  W.  Gordon  and  Barney 
ft  Hoar,  for  defendant: 

A  town  is  not  liable  except  in  case  of  a. 
bridge,  culvert  or  sluice,  for  an  accident  upon 
its  sidewalks  included  in  its  streets. 

1  Dill.  Mun.  Corp.  §§  29,  962;   Eastman  v. 
Meredith,  86  N.  H.   284,  72  Am.  Dec.  803; 
ma  V.  Boston,  122  Mass.  844,  28  Am.   Rep. 
882;  Chidseyy.  Canton,  17  Conn.  475;    Wrf«V 
V.  Rutland,  56  Vt.   228,   48  Am.   Rep.   762; 
Daniels  v.  Hathaway,  65  Vt.   247;    Baxter  v. 
Winooski  Tump.  Co.  22  Vt.  114.  52  Am.  Dec. 
84;  Hyde  v.    Jamaica,  27  Vt.   443;    State  v. 
Burlington,  86  Vt.  521;  Bates  v.  Rutland,  9^ 
L.  R.  A.  868,62Vt.  178;   Parker  v.  Rutland,. 
56  Vt.  224;  Bates  v.  Horner,  22  L.  R.  A.  824, 
65Vt.  471. 

The  plaintiff  was  guilty  of  contributory  neg» 
ligence.  There  were  two  entrances  to  the- 
town  hall,  known  to  him,  and  open  for  his 
use.  He  learned  of  the  condition  of  the  east 
entrance  when  he  entered  the  hall  and  left  the 
hall  by  the  same  way. 

A  person  knowingly  choosing  a  dangerous- 
way  cannot  recover. 

Quiney  v.  Barker,  81  HI.  800,  25  Am.  Rep. 
278;  2  Dill.  Mun.  Corp.  §  1006;  Farrelly  v. 
Cincinnati,  2  Disney  (Ohio)  520;   Famum  y. 


Note.— The  above  case  is  a  very  pecuUar  one 
with  respect  to  the  ownership  by  a  town  of  a 
baildiDfr  within  a  village.  But  even  refrardlng 
the  ownership  as  that  of  a  private  Individual  the 
Question  of  the  ownor*s  liability  for  the  defective 
28L.R.  A. 


condition  of  a  sidewalk  in  a  public  highway  is  said 
by  oouDsel  to  be  new  in  that  state.  This  qnestioik. 
is  discussed  at  oonsiderable  length  In  the  oaae  off 
Roohester  v.  Campbell  (N.  Y.)  10  L.  B.  A  8B& 


1894. 
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Concord,  2  N.  fl.  894;  Roberts'  Dig.  §§  192- 
195,  p.  573. 

The  place  where  the  plaintiff  slipped  on  the 
ice,  fell,  and  hurt  himRelf,  had  been  used  aud 
occupied  as  a  sidewalk  for  twenty-six  years, 
and  for  about  twenty  years  before  the  town 
hall  was  built 

Sidewalks  are  a  part  of  the  street. 

Dickinson  v.  Worcester,  188  Mass.  565;  Mc- 
Kinuy  Y.  McKee,  109  lud.  209;  Bishop,  Non- 
cont.  L.  §  977;  AudersoD,  Law  Diet. 

There  was  no  evidence  tending  to  show  that 
the  slipperiness  in  front  of  the  building  within 
the  limits  of  the  street  where  the  accident  hap- 
pened was  due  to  the  negligence  of  the  town; 
so  far  as  the  evidence  goes,  it  only  tends  to 
snow  that  the  walk  was  slippery.  Mere  slip- 
periness is  not  ground  for  liability  even  where 
statutes  exist  making  towns  liable  for  accidents 
upon  its  highways. 

Chamberlain  v.  Oshkoeh,  19  L.  R  A.  518. 
84  Wis.  289;  2  Dill.  Mun.  Corp.  §  1006; 
Bishop,  Noncont.  L.  ^  978:  Stanton  y.  Spring- 
fietd,  12 Allen,  566;  Tavfary.ronkers,10fiN. 
T.  202,  59  Am.  Rep.  492;  Keith  v.  Brockton, 
186  Mass.  119;  Broburg  v.  Des  Moines,  68 
Iowa,  528,  60  Am.  Rep.  756;  Kinney  v.  Troy, 
108  N.  Y.  567. 

The  town  as  an  owner  of  land  abutting  on  a 
public  highway  is  not  liable  for  the  dangerous 
condition  of  the  sidewalk  in  front  of  its  build- 
ing, caused  by  "snow  and  ice  accumulated  by 
natural  causes  thereon." 

1  Thomp.  Neg.  p.  860,  §  26;  Kirby  v.  Boyl- 
ston  Market  Asso,  14  Gray.  249.  74  Am.  Dec. 
682;  FlpnnY  Canton  Co,  of  Baltimore,  40  ^d, 
812, 17  Aql  Rep.  603. 

Tj'ler,  /.,  delivered  the  opinion  of  the  court: 
Action  on  Iha  case  to  recover  for  injuries  al- 
leged to  have  been  received  by  the  plaintiff 
near  the  entrance  to  the  town  hall  in  the  de- 
fendant town.  The  plaintiff's  evidence  tended 
to  show  that  he  slipped  and  fell*  and  was  in- 
jured, upon  the  sidewalk  within  the  limits  of 
the  village  of  Barre,  at  a  point  two  to  four 
feet  from  the  steps  of  the  town  hall  or  opera 
bouse,  in  consequence  of  the  slippery  condition 
of  the  sidewalk.  To  entitle  the  plaintiff  to  re- 
cover under  the  law  of  negligence,  it  must  ap- 
pear that  the  defendant  owed  him  a  duty  in 
respect  to  the  safe  condition  of  the  street  at 
that  point,  and  failed  to  perform  that  duty. 
Bj  sections  5,  6,  Act  No.  190,  Laws  1888,  the 
village  of  Barre  assumed  all  duties  and  respon- 
sibilities in  respect  to  the  streets  of  the  village, 
and  the  town  was  relieved  therefrom.  If  there 
was  negligence  in  respect  to  the  care  of  the 
sidewalk,  it  was  on  the  part  of  the  village. 
But  there  was  no  statutory  liability  upon  either 
corporation,  they  being  liable  by  the  statute 
only  for  damages  arising  from  the  insufficiency 
of  bridges,  culverts,  ana  sluices.  The  plaintiff 
contends  that  as  the  defendant  owned  the  opera 
house,  and  rented  it  on  this  occasion  for  other 
than  public  purposes,  namely,  to  an  opera 
company,  and  received  rent  for  its  use,  it  owed 
a  common-law  duty  to  the  plaintiff  and  others 
who  were  invited  to  the  opera  house  to  have 
the  approaches  to  it  reasonably  safe.  It  is  a 
general  rule  thai  towns  and  other  quasi  corpo- 
rations are  not  liable  for  any  neglect  of  corpo- 


rate  duty  unless  an  action  U  given  therefor  by 
statute.  This  is  for  the  reason  that  they  are 
governmental  in  their  character, — politifaJ  sub- 
divisions formed  for  the  purpose  of  aiding  in 
carrying  on  the  government  of  the  country. 
Dill.  Mun.  Corp.  ^  968;  Mower  v.  Leicester,  !► 
Mass.  247. 6  Am.  Dec.  63;  State  v.  Burlington^ 
86Vt.  521. 

A  c  ity  or  town  is  not  liable  to  a  private  citi- 
zen for  an  injury  caused  by  anv  defect  or  want 
of  repair  of  a  city  or  town  hall,  or  other  public 
building  erected  and  used  solely  for  municipal 
purposes;  but  where  a  city  or  town  does  not 
devote  such  building  exclusively  to  those  pur- 
poses, but  lets  it  for  its  own  advantage  and 
emoluments  by  receiving  rents  or  otherwise, 
the  city  or  town  is  liable,  while  it  is  so  let,  in 
the  same  manner  that  a  private  person  would 
be  liable.  Oliver  v.  Worcester,  102  Mass.  489, 
8  Am.  Rep.  485;  Hia  v.  Boston,  122  Mass.  844, 
28  Am.  Rep.  832;  Warden  v.  Neio  Bedford,  131 
Mass.  28,  41  Am.  Rep.  185.  The  rule  appliea 
only  to  the  neglect  or  omission  of  a  town  to- 
perform  those  duties  which  are  imposed  on  all 
towns  without  their  corporate  consent,  and 
exclusively  for  public  purposes.  Bigeloio  v. 
Randolph,  14  Gray,  541.  The  cases  make  a 
clear  distinction  between  the  responsibilities  of 
towns  for  acts  done  in  their  public  capacity,  in 
the  discharvre  of  duties  imposed  upon  them  by 
the  legislature  for  the  public  benefit,  and  those 
done  for  their  immediate  profit  or  advantage 
as  a  corporation,  though  louring  ultimately  to 
the  public  benefit.  Olirer  v.  WorcesUr,  note 
to  Perry  v.  Worcester,  66  Am.  Dec.  434;  Mof- 
jut  V.  AsheoiUe,  108  N.  C.  237;  Howard  v. 
Worcester,  153  Mass.  426,  12  L.  R.  A.  160. 
Applying  the  rule  for  which  the  plaintiff  con- 
tends,— that  the  defendant  town  stood  in  the 
case  like  a  private  individual;  that,  having 
rented  the  opera  house  on  this  occasion  for  the 
purpose  shown  by  the  evidence,  it  was  legally 
bound  to  provide  a  reasonably  safe  approach 
to  the  building  for  persons  going  to  and  from 
it, — what  was  the  measure  of  its  liability?  If 
a  private  person  had  been  the  owner  of  the 
opera  house,  he  would  have  been  under  a  legal 
obligation,  to  all  persons  visiting  it  on  this  oc* 
ciisibn,  to  have  had  the  building  and  its  en- 
trances and  approaches,  which  were  under  hi» 
control,  reasonably  safe  for  their  proper  use. 
If  there  had  been  a  space  between  the  sidewalk 
and  the  building,  owned  and  controlled  by  him, 
over  which  visitors  had  to  pass  in  going  to  and 
from  the  building,  he  would  have  owed  them, 
the  duty  of  having  it  in  a  reasonably  safe  con- 
dition for  their  passage  over  it;  but  over  the 
sidewalk,  which  was  a  part  of  the  public  street, 
such  private  individual  would  have  had  no 
control,  and  in  respect  to  lis  condition  would 
have  owed  visitors  no  duty,  and  consequently 
would  have  been  under  no  liability  for  its  de- 
fects. Wherever  there  is  a  clear  space  between 
the  street  and  any  private  building  to  which 
the  public  are  invited,  owned  by  the  ownera 
of  the  building,  and  used  as  an  approach  to  it, 
such  owners  are  responsible  for  its  reasonably 
safe  condition.  If,  on  the  other  hand,  the 
space  is  a  part  of  the  public  street  which  it  i» 
the  duty  of  the  village,  town,  or  city  to  main- 
tain, the  ownei-s  of  the  building  are  not  liable 
for  defects  in  the  approach  unless  there  is  an 
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4>rdinaDoe  which  impofles  upoa  them  a  duty  to  slippery  coaditioD  of  the  fddewalk  had  existed, 

keep  the  approach  in  repair.    In  the  absence  and  we  have  not  considered  it. 

of  a  duty  there  is  no  liability.    The  defendant  Judgment  affirmed, 

has  made  no  point  as  to  the  length  of  time  the  All  concur. 


SOUTH  DAKOTA  SUPREME  COURT. 


N.  C.  FOSTER,  Regpt., 
f>, 

CHARLES     BETCHER     LUMBER    CO., 

Appt. 

^1.  Under  the  proTlston  of  section  4898* 
Comp.  lAwOy  servioe  of  summons  upon  the 


•Headnotes  by  Cobson,  Ch.  J. 


manasinflr  airentof  a  foreign  corporation.  In  this 
state,  ooDstitutes  a  valid  servloe,  when  suoh  cor- 
poration has  property  within  the  state,  or  the 
cause  of  action  arose  tberein. 

8.  The  failure  of  a  fbrel^pn  corporation 
to  file  a  copy  of  its  articles  of  Incorpo- 
ration and  the  oertiflcate  of  the  appointment 
of  an  agent  authorized  to  accept  service  of 
process,  as  required  hy  sections  8190  and  3192. 
Oomp.  Laws,  cannot  be  talcen  advantage  of  by 
such  corporation,  and  service  of  summons  upon 


KOTE.— Who  may  be  served  toith  proeeu  f»  suit 
aoainet  a  fordon  corporation! 

JCarlv  doctrine. 

Some  early  cases  laid  down  the  doctrine  that  a 
foreign  corporation  could  not  be  sued  because  it 
•could  not  be  served  with  process  outside  of  the 
etate  by  which  it  was  created.  This  was  declared 
in  the  case  of  McQueen  v.  Middletown  Mfg.  Co.,  16 
Johns.  5,  but  that  case  in  reality  only  decided  that 
an  attachment  under  the  New  York  act  relative 
to  absconding  and  absent  debtors  did  not  apply  to 
«  foreign  corporation. 

Other  cases  expressly  decided  that  a  foreign  cor- 
poration, not  having  its  chief  oiflce  or  place  of 
'business  in  the  state,  cannot  be  served  with  process, 
except  by  attachment.  Bobb  v.  Chicago  &  A.  R. 
€o.  47  Mo.  640;  Middough  v.  St  Joseph  &  D.  C.  B.  Co. 
«1  Mo.  580. 

So  in  Kain  v.  Morris  Ganal  &  Bkg.  Co..  as  reported 
in  a  note  to  14  Conn.  803,  it  was  decided  by  the  su- 
perior court  in  New  York  that  service  of  summons 
•on  the  teller  of  a  bank  at  a  New  York  banking  of- 
fice of  a  New  Jersey  banking  corporation  was  pot 
valid,  on  the  ground  that  suit  could  not  be  brought 
against  a  foreign  corporation,  except  by  attach- 
ment of  property. 

And  In  Middlebrooks  v.  Springfield  F.  Ins.  Co.,  14 
■Conn.  901,  service  of  summons  on  the  secretary  of 
a  Maasnchusetts  insurance  company  who  was  in 
Connecticut  when  served  at  an  agency  of  the  cor- 
'poraiion  in  that  state,  was  held  not  valid,  since  a 
foreign  corporation  could  be  sued  only  by  attach- 
ment. 

In  Hulbert  v.  Hope  Mut.  Ins.  Co.,  4  How.  Pr.  S75, 
service  of  summons  upon  the  president  of  a  for- 
eign insurance  corporation  temporarily  within  the 
state,  in  an  action  on  a  contract  made  with  an 
a^ent  of  the  company  in  the  state,  was  contested, 
but  it  was  upheld  with  a  statement  that  it  was  not 
a  Judicial  process,  but  for  all  practical  purposes 
«imply  a  statutory  notice  that  procecdmgs  were 
about  to  be  instituted  against  the  property  of  the 
corporation. 

Service  on  the  rector,  as  the  head  of  a  church 
corporation,  organized  in  another  slate,  was  held 
insufficient  in  Nash  v.  Evangelical  Lutheran 
Church,  1  Miles  (Pa.)  78,  with  the  declaration  that 
^*servic6  must  be  within  the  Jurisdiction  of  the 
sovereignty  where  the  artificial  body  resides.** 
There  is  no  distinction  suggested  in  this  case  be- 
tween a  corporation  engaged  in  business  within 
the  state  and  others,  but  from  the  nature  of  the 
eorporation  which  was  there  sued,  it  would  appear 
that  it  bad  no  property  or  business  in  the  state. 

Likewise  in  Andrews  v.  Michigan  Cent.  B.  Co., 
^  Mass.  634,  97  Am.  Dec.  51,  where  service  on  a 
nonresident  railroad  corporation  was  made  on  its 


treasurer  at  its  office  in  Boston,  which  was  alleged 
to  be  its  usual  place  of  business  within  the  com- 
monwealth, it  was  held  that  the  foreign  corpora^ 
tion  could  be  sued  only  by  attachment  of  its  prop, 
erty,  except  as  In  case  of  foreign  insurance 
companies  by  virtue  of  an  express  provisioa  of 
statute. 

Service  on  the  treasurer  of  a  foreign  corporation 
when  not  authorized  by  statute,  was  alsc  held  la- 
sufBcient  in  Desper  v.  Continental  Water  Meter 
Co.  137  Mass.  252;  and  Lewis  v.  Northern  Railroad, 
139  Mass.  294. 

The  early  doctrine  declared  in  McQueen  v.  Mid- 
dletown Mfg.  Co.,  16  Johns.  6,  that  a  foreign  corpo- 
ration could  not  be  sued  because  its  representa- 
tive officers,  on  whom  process  must  t>e  served, 
could  not  carry  their  official  character  with  them 
out  of  the  state  in  which  the  corporation  was  cre- 
ated. IS  said  in  St.  Clair  v.  Cox,  108  U.  S.  850,  ^  L. 
ed.  232,  to  be  perhaps  unnecessary  to  the  decision 
in  that  case,  but  nevertheless,  to  have  been  ac- 
cepted as  correctly  stating  the  law;  but,  as  stated 
by  Justice  Field  in  St.  Clair  v.  Cox,  this  doctrine 
'^wasthe  cause  of  much  inconvenience  and  often 
of  manifest  injustice.  The  great  increase  in  the 
number  of  corporal  ions  of  late  years,  and  the  im- 
mense extent  of  their  business,  only  made  this 
inconvenience  and  injustice  more  frequent  and 
marked.  .  .  To  meet  and  obviate  this  incon- 
venience and  injustice,  the  legislatures  of  several 
states  interposed  and  provided  Cor  service  of 
process  on  officers  and  agents  of  foreign  corpora- 
tions doing  business  therein." 

Later  doctrine. 

But  even  in  the  absence  of  any  statutory  provis* 
ion  for  service  on  agents  or  officers  of  such  corpo- 
rations, the  courts  in  oUier  cases  have  established 
what  may  be  regarded  as  the  present  prpvaiiing 
doctrine  that  a  foreign  corporation  which  enters  a 
state  tor  the  transaction  of  business  may  be  sued 
by  serving  process  on  its  representative  in  that 
state. 

Thus  in  Diana  y.  Virginia  F.  &  M.  Ins.  Oo^,  18 
Bep.  457.  decided  by  Judge  Hughes  of  the  circuit 
court  of  the  United  States  for  the  eastern  district 
of  Virginia,  it  is  said  that  a  corporation  doing 
business  in  a  state  other  than  that  by  which  It  Is 
created  tbrouflrh  ansgent  may  be  sued  and  brought 
into  court  by  service  on  such  agent  independent* 
]y  of  any  statute,  law,  or  warrant  of  attorney 
especially  authorizing  such  service.  The  case  also 
holds  a  decision  as  to  the  effect  of  such  agecoy, 
which  is  contested  by  the  defendant,  is  ooncluslTe 
on  the  courts  of  another  state,  when  an  attempt  Is 
made  to  enforce  the  Judgment. 

Also  m  Van  Dresser  v.  Oregon  "BL  it  K,  Gbw,  4B 
Fed.  Bep.  808,  It  Is  held  that  whoever,  with  tli» 


See  also  23  L.  R.  A.  863;  25  L.  R.  A.  543;  32  L.  R.  A.  448,  764;  38  L.  R.  A» 
546;  39  L.  R.  A.  548;  44  L.  R.  A.  115,  442. 
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a  maiuigiiiff  affont  ot  loob  oorpoimtloii  witblii 
this  state  will  be  Talld,  notwithstandioff  tbe  fail- 
ure of  Boob  corporation  to  oomplj  wltb  the  Jaws 
of  tbe  state. 
3.  A  person  who  has  fall  charge  of  the 
hugtnfMwt  of »  foreif^  eorporatlon  deal* 
|iy  In  lumber  and  merehandiee  at  a 
panioular  place  wltbfa  this  state,  and  subject  to 
no  autbority  from  any  other  person  or  sgent 
within  the  state,  but  who  corresponds  with,  ao- 
-oounts  to,  and  reoeiyes  instructions  from,  the 
main  office  of  such  foreign  corporation  in  the 
foreifrn  state,  recfives  and  disburses  moneys, 
pays  freiffbt,  makes  contracts  with  customers 
as  to  terms  of  payment  of  accounts,  issues  re- 
ceipt for  money,  employs  aU  necessary  tempo- 
rary ossistiince  for  and  In  behalf  of  the  corpora- 
tion, and,  with  the  knowledge  and  under  the 
Instructions  of  tbe  corporation,  holds  himself  ou  t 
and  advertises  in  the  newspaper  as  manaffer.  is 
within  the  meaninir  of  section  4808,  the**manaff- 
ing  airent"  of  such  foreign  corporation. 
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APPEAL  by  defendant  from  an  order  of  tbe 
Circuit  Court  for  Grant  CQimty  denying 
a  motion  to  set  aside  a  default  judgment  in 
favor  of  plaintiff  in  an  action  brought  afrainst 
a  foreign  corporation,  in  which  tbe  summons 
was  seryed  on  persons  alleged  to  be  its  manag- 
ing agents.    Affirmed, 

The  facts  are  stated  in  tbe  opinion. 

Meurs,  E.  M.  Bennett  and  F.  M«  Wil- 
son for  appellant. 

Mr  Bion  A.  Dod|^  for  respondent. 

Corson*  P.  /.,  delivered  tbe  opinion  of 
the  court : 

This  is  an  appeal  from  an  order  denying 
the  motion  of  the  appellant  to  vacate  and  set 
aside  a  judgment  rendered  in  favor  of  the 
respondent  bv  default,  the  appellant  not  hav- 
ing appeared  in  the  action.     The  summons 


knowledjre  and   consent  of  a   forelim  railroad  I 
company  has  tbe  actual  control  and  superintend-  I 
«noe  of  its  railway  within  a  state,  must  be  re- 
garded as  ita  authorized  airent  and  representative, 
•on  whom  process  may  he  served. 

And  in  Uavden  v.  Androscogfrln  Mills,  1  Fed. 
Bep.  &S.  the  circuit  court  of  the  United  States  sit- 
ting  in  Mo^suohuEettsheld  contrary  to  the  doctnue 
•of  the  Mosfiuchuftetts  cases  above  cited  that  a  for- 
-eign  corporation  doinir  business  in  the  state  might 
liesued  by  eervinff  an  olTicer  in  the  state  Irrespeot- 
twe  of  tbe  fact  of  attachment  of  property. 

In  Korth  Missouri  R.  Co.  v.  Akers,4  Kan.  458, 
16  Am.  Dec.  188.  service  of  process  on  a  foreign  rail- 
road company  in  tbe  state  was  upheld;  but  in  this 
•case  the  corporation  had  answered  to  the  merits. 

The  person  to  whom  a  foreigrn  corporation  com- 
mies the  management  and  control  <k  its  business 
in  the  state  is  its  agent  for  the  purpose  of  receiv- 
ing service  of  process  in  actions  arising  out  of  the 
•conduct  of  its  business  in  the  state.  Norton  v. 
Berlin  Iron  Bridge  Co.  51  N.  J.  L.  443. 

Service  on  the  president  of  a  foreign  corporation 
«t  his  residence  within  the  state  gives  Jurisdiction 
in  suit  on  a  contract  made  within  the  state,  as  by 
making  the  contract  the  corporation  submits  itself 
to  the  jurisdiction.  National  Condensed  Milk  Co. 
▼.  Brandenburgb,  40  N.  J.  L.  111. 

On  the  same  theory  if  the  chief  office  or  place  of 
tnislness  of  a  foreign  corporation  is  in  the  state  and 
its  officers  there,  it  cannot  be  attached  as  a  nonresi- 
•dent,t>ccause  it  may  be  sued  as  an  Individ uaL  Farns- 
worth  V.  Terre  Haute,  A.  &  St.  L.  R.  Co.  29  Mo.  7& 

A  suit  in  pernonam  will  not  lie  on  a  contract  or 
•deed  of  a  foreign  corporation,  which  has  ni>  con- 
nection with  its  agency  in  tbe  state.  Bawknight 
T.  Liverpool,  L.  ft  G.  Ins.  Co.  65  Ga.  liM. 

StatuUs  authorizino  service. 
It  is  said  hi  St.  aair  v.  Cox,  106  U.  S.  850, 27  L.  ed. 
.1622,  that  *Mf  n  state  permits  a  foreign  corporation 
to  do  business  within  her  limits,  and  at  Uie  same 
time  pro\ide8  that  in  suits  against  it  for  business 
there  done  process  shall  be  served  upon  its  agents. 
4b«  provision  is  to  be  deemed  a  condition  of  the 
4)ermiaBion;  and  corporations  that  subsequently  do 
4>U8ineas  in  the  state  are  to  be  deemed  to  assent  to 
«ooh  condition  as  fully  as  though  they  had  xpeciaUy 
authorized  their  agents  to  receive  service  of  the 

So  in  Merchants*  Mfg.  Co.  v.  Grand  Trunk  R.  Co., 
JBFed.  Bep.  368,  it  is  held  that  a  foreign  corporatiun 
•eonaents  to  be  amenable  to  suit  by  such  modes  of 
service  as  the  laws  of  the  state  provide  when  it  In- 
vokes tbe  comity  of  the  state  for  the  tianaaotlon 
<of  its  aftalra. 

«8  L.  R  A. 


Foreign  corporations  are  within  the  provisions  of 
Ala.  Code,  8  2568,  authorizing  fervice  on  president 
or  other  head  of  the  corporation,  or  its  secretary, 
cashier,  or  managing  agent.  Western  U.  Teleg. 
Co.  V.  Pleasants,  46  Ala.  641. 

So  the  Illinois  statute  authorizing  service  on  **any 
Incorporated  company**  by  service  on  its  president* 
etc.,  or  an  agent,  is  applicable  to  a  foreign  corpo- 
ration doing  business  in  the  state.  Mineral  Fohit 
R.  Co.  V.  Keep,  22  111.  9. 74  Am.  Dec.  124. 

And  a  foreign  corporation  doing  business  in  tha 
state  is  subject  to  Ga.  Rev.  Code,  12298.  authorizing 
service  in  a  suit  against  any  corporation  on  *^any 
officer  or  agent.**  City  F.  Iiss.  Co.  of  Hartford  v* 
Oarrugi.4iaa.660. 

Likewise  in  New  Hampshire  it  was  held  that  a 
corporation  allowed  to  hold  property  and  bring 
suits  in  the  state  could  be  sued  there  by  service  on 
an  officer  by  whom  It  transacted  business  in  the 
state,  uuder  general  provisions  of  a  statute  aUow- 
ing  service  on  agents  of  corporations.  LIbbey  v, 
Hodgdon,  9  N.  H.  804. 

'  Service  on  a  foreign  corporation,  under  Missouri 
Rev.  Stat.,  9  8480,  has  the  same  effect  to  allow  per- 
sonal judgment  as  service  on  an  individual.  Mo- 
Nicbol  V.  United  States  Mercantile  Reporting 
Agency,  74  Mo.  467. 

A  judgment  in  a  state  court  against  a  foreign 
,  corporation  obtained  on  service  made  upon  a  des- 
,  ignated  agent  of  tbe  company  within  the  state  ao- 
cording  to  statute  must  t>e  given  full  effect  in  a 
federal  court.  Warren  Mfg.  Co.  v.  Etna  Ins.  Co.  S 
Paine,  C.  C.  501:  Lafayette  Ins.  Co.  v.  French,  60 
n.  8. 18  How.  404, 15  L.  ed.  46L 

The  legislature  may  determine  how  service  shaU 
be  made  on  a  foreign  corporation.  Hiller  v.  Bur- 
lington &  M.  River  R.  Co.  70  N.  Y.  223. 

It  is  competent  for  the  legislature  of  a  state  to 
authorize  commencement  of  a  suit  against  a  for- 
eign corporation,  having  a  place  of  business  or 
making  contracts  in  tbe  state,  by  service  of  process 
upon  its  president,  secretary,  or  treasurer.  Wey- 
mouth V.  Washington,  G.  &  A.  R.  Co.  1  McArth.  19. 
Tbe  rule  limiting  jurisdiction  on  such  service  to 
cases  on  contracts  made  or  transactions  occurring 
within  the  state  does  not  apply  where  the  foreign 
corporation  has  its  principal  place  of  businev  in 
the  state.    Peters  v.  Neely,  16  Lea,  2f5. 

Where  corporation  is  not  enoaoed  in  bualnees  vfUk^ 

in  the  state, 
A  statute  directing  service  of  process  on  the 
agent  of  a  foreign  corporation  conducting  its  busi- 
ness In  the  district  clearly  contemplates  cases  in 
which  the  corporation  has  an  established  place  of 
business  in  the  district  with  agents  or  persons  em* 


4asi 


South  Dakota  SuifiBMB  Court. 
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and  complaint  were  served  upon  A.  J.  Fair- 
child,  at  Millbank,  in  Qrant  county,  in  tliis 
state,  and  upon  Albert  Wihiborg,  at  Big 
Stone  City,  in  said  county.  The  sheriff,  in 
his  amended  return,  states' that  he  duly  served 
the  summons  and  complaint  upon  the  persons 
above  named,  who  were  the  managing  agents 
of  said  defendant.  The  appellant  assigus  as 
error  that  the  court  erred  in  denying  appel- 
lant's motion  to  vacate  and  set  aside  the  said 
judgment,  as  the  court  acquired  no  jurisdic- 
tion of  the  person  of  the  appellant.  It  ap- 
peared that  tlie  appellant  was  a  foreign  cor- 
poration, organized  and  existing  under  the 
laws  of  the  state  of  Minnesota,  but  it  also 
appeared  that  it  had  property  and  places  of 
business  in  this  state.     It  also  appeared  from 


the  proof  offered  by  appellant  that  It  haci 
never  filed  a  copy  of  its  articles  of  incorpo- 
ration in  the  othce  of  the  secretary  of  state, 
nor  its  appointment  of  an  agent  authorize«^ 
to  accept  service  of  process,  as  required  by" 
the  laws  of  this  state. 

Two  questions  are  presented  for  our  decis- 
ion :     (1)  Can  service  of  a  summons  be  le- 
gally made  upon  the  mansging  agent  of  a 
foreign  corporation,  in  this  state,  who  bss- 
not  been  appointed  by  the  corporation  in  the 
manner  prescribed  by'the  statute  of  this  state?" 
And    (2)  were  the  pcrsuifb  upon  whom  tlie 
service  in  this  case  was  made  *'mannging 
agents"  of  the  appellant,  within  the  mcauiug' 
of  the  statute  of  this  state  relating  to  the- 
servioe  of  summons  upon  foreign  corpora- 


ployed  to  oonduot  It    Dallas  v.  Atlantic,  M.  ft  O. 
B.  Co.  2  McArtb.  140. 

In  State  v.  Ramsey  Gounty  Dist.  Ct..  26  Mian.  288, 
it  is  intimated,  tbouffh  not  decided,  that  Jurisdic- 
tiOD  of  a  f  oreiflrn  corporation,  havidff  no  office  or 
business  in  the  state,  cannot  be  obtained  by  service 
on  an  officer  who  comes  into  the  state  ou  private 
business. 

This  states  a  doctrine  that  is  frenerally  supported 
by  the  decisions  outside  of  New  YorlE  state. 

Only  those  f  oreig^n  corporations  which  have  an 
agency  cr  place  of  business  within  the  state  are 
contemplated  by  the  Pennsylvania  statute  author- 
izing service  against  foreign  corporations  upon 
*'aay  officer,  agents  etc.."  either  personally  or  by 
copy,  or  by  leaving  a  copy  at  its  office,  depot,  or 
uftual  place  of  business.  Branson  v.  Trump  Bros. 
Mach.  Ck>.  16  Phila.  112;  Phillips  v.  Library  Co.  HI 
Ptt.  462. 

If  a  foreign  corporation  is  doing  no  business 
within  a  state.  Jurisdiction  cannot  be  olitalned  m 
an  action  against  it  by  service  of  process  on  its 
president  who  is  temporarily  within  the  state  for 
his  own  business  or  plensure.  Phillips  v.  Library 
Co.  supra. 

This  decision  in  Pennsylvania  fully  approves  the 
doctrine  of  Camden  Roll.  Mill  Co.  v.  Swede  Iron  Co., 
infra,  in  which  it  is  said  that  *'upon  Kcneral  prin- 
ciples and  in  the  absence  of  statutory  innovations, 
it  is  to  be  regarded  as  settled  that  if  a  foreign  cor- 
poiation  at  the  tlmeof  commencement  of  suit  does 
not  do  business  or  has  not  any  office  or  place  of 
business  in  this  state,  such  corporation,  except  bj 
its  own  consent,  cannot  be  brought  within  the  ju- 
risdiction of  this  or  any  other  oourt  of  this  state. 
Under  such  circumstances  the  officers  or  agents  of 
such  foreign  corporation  when  they  come  into  this 
jurisdiction  do  not  bring  with  them  their  official 
cburacter  or  functions." 

The  Pennsylvania  case  also  says  that  the  Statute 
of  1849,  in  respect  to  process  on  officers  of  a  foreign 
corporation,  contemplates  a  foreign  corporation 
doing  business  within  the  commonwealth.  This 
case,  therefore,  does  not  necessarily  conflict  with 
the  New  York  decisions,  {n/ro,  which  uphold  serv- 
Icb  of  process  on  officers  of  a  foreign  corporation 
which  does  not  do  any  business  within  the  state,  as 
the  JNew  York  statute  clearly  contemplates  service 
in  such  cases;  but  it  is  more  difficult  to  harmonize 
the  New  York  decisions  with  those  of  the  federal 
courts. 

So  in  New  Jersey  service  upon  one  of  the  officers 
or  agents  of  a  foreign  corporation  who  are  named 
by  the  statute  authorizing  service  will  not  irive  ju- 
risdiction of  the  suit,  if  on  general  principles  the 
courts  of  the  state  have  no  jurisdiction  of  the 
cause  of  action,  as  in  a  case  in  which  the  corpora- 
tion did  no  business  in  the  state,  and  the  suit  was 
on  a  contract  not  made  in  the  state.  Camden  Roll. 
MUl  Oo.  T.  Swede  Iron  Co.  82  N.  J.  L.  IS. 

38  L.R  A. 


A  statute  which  authorizes  service  of  prooesB* 
upon  one  of  the  officers  or  members  of  a  foreigi^ 
corporation,  who  Is  accidentally  within  the  juris- 
diction, in  a  case  where  the  corporation  confine  its> 
business  operations  to  the  state  which  chartered  iu. 
is  so  contrary  to  natural  justice  and  to  the  princi- 
ples of  national  law  that  the  courts  of  other  states- 
ought  not  to  sanction  it.  Moulin  ▼.  Trenton  Mut. 
L.  &  F.  Ins.  Co.  24  N.  J.  L.  222. 

The  provision  for  service  on  certain  officers  or- 
agents  of  *'any  incorporated  company"  in  the- 
Illinois  practice  act  does  not  apply  to  a  foreiin> 
corporation  having  no  business  in  the  state  but- 
whose  officer  is  served  while  passing  throuirh  the- 
state.    Midland  Pao.  R.  Co.  v.  McDermid,  91 IIL  17D. 

So  service  of  proceoa  on  the  president  of  a  f  oreisrn 
corporation,  who  was  temporarily  in  the  state  on* 
his  own  business,  is  not  valid,  where  the  corpora- 
tion has  no  agent  or  place  of  business  in  the  state» 
merely  because  he  sends  a  telegram  in  relation  to 
a  proposition  In  the  business  of  the  company.. 
Galveston  aty  R.  Co.  v.  Hook,  40  111.  App.  647. 

▲  statutory  provision  allowing  service  on  the- 
presiding  officer,  or  If  there  is  none,  in  such  man- 
ner  as  the  court  may  direct  in  any  suit  against  a. 
corporation,  if  it  applies  at  all  to  a  foreign  corpo> 
ration  does  not  justify  service  on  an  officer  of  a^ 
Canadian  corporation  which  has  no  office  or  busi- 
ness, or  resident  officer  in  the  state,  while  he  in 
casually  in  the  state.  Newell  v.  Great  Western  TU. 
Co.  19  Mich.  838. 

Under  HilPs  Annotated  Laws  (Or.)  8  51ft,  a  cor- 
poration is  not  subject  to  the  jurisdiction  of  a. 
court,  unless  it  was  created  by  the  Jaws  of  tho- 
state,  or  has  an  a«renoy  for  business,  or  property 
within  the  state,  and  then  only  to  the  extent  of 
such  property  at  the  time  the  jurisdiction  attached, . 
therefore  service  upon  an  officer  of  a  foreign  oor> 
poration  who  is  temporarily  within  the  state  to  ne- 
gotiate a  transfer  of  its  stock  and  plant  is  invalid 
where  the  corporation  has  no  property  or  busincetr 
in  the  state.  Aidrich  v.  Anchor  Coal  &  D.  Co.  (Or.  > 
April  10, 1893. 

The  president  of  a  foreign  oorporation,  who  is 
within  the  state,  although  not  on  official  busioees 
or  in  any  official  character,  or  In  any  way  repre- 
sentinflT  the  corporation,  may  be  served  with  pro- 
cess against  the  company,  if  the  cause  of  action 
accrued  within  the  state,  under  How.  Stat.  (Mich.>- 
18145,  allowing*  service  in  such  a  case  upon  any 
officer  or  agent  of  a  forelflrn  corporation.  Shickle. 
H.  ft  H.  Iron  Co.  y.  The  8.  L.  Wiley  Constr.  Co.  ai 
Mich.  226. 

This  was  an  action  on  a  draft  drawn  by  the  for- 
eign corporation  upon  a  drawee  within  the  state. 

In  this  case  it  is  said  that  this  statute  was  passed 
to  remedy  defects  In  prior  laws,  as  indicated  In  tbe- 
case  of  Newell  y.  Groat  Western  R.  Co.  supra. 

Under  S.  0.  Oode, « 165.  as  amended  in  1887,  tanr- 
ioe  on  a  f oreiirn  oorporation  oan  be  made  oo  lt» 
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^onaT  The  section  of  the  statute  relating  to 
•«uch  service  is  section  4898,  Comp.  Laws,  and 
i«ads  as  jfollows:  **The  summons  shall  be 
flerred  by  delivering  a  copy  thereof,  as* fol- 
lows :  (1)  If  the  action  be  against  a  private 
<x>rporation.  to  the  president  or  other  head  of 
the  corporation,  secretary,  cashier,  treasurer, 
4k  director,  or  madagine  agent  thereof;  but 
such  service  can  be  made  in  respect  to  a  for- 
eign corporation  only  when  it  has  property 
in  this  territory,  or  the  cause  of  action  arose 
"therein,  or  when  such  service  shall  be  made 
within  this  territory  personally  upon  the 
president,  treasurer,  secretary,  or  duly  au- 
thorized agent  thereof.  **  The  learned  counsel 
for  appellant  contend  that,  under  this  sec- 
-tion,  service  can  only  be  made  upon  a  foreign 


presldeDtoraffeat  odIj  when  It  has  property  with- 
in the  state,  or  the  cause  of  aotlon  arose  therein, 
-or  wbere  servioe  Is  made  within  the  state  person- 
ally Qpon  the  president  or  resident  agent.  Hester 
▼.  Basin  Fertiliser  Oo.  88  8.  C.  609. 

The  language  of  this  section  would  seem  to  au- 
-thoriae  servioe  upon  the  president  even  If  the 
-cause  of  aotlon  did  not  arise  in  the  state  or  the  oor- 
poratlon  have  any  property  therein,  but  such  a  case 
not  presented  for  decision. 

If  the  cause  of  action  arose  in  the  state,  servioe 
the  president  of  a  foreign  corporation  is  sufll- 
^leot  under  N.  Y.  Oode  Proc.,  f  184.  Bamett  v.  Chi- 
-oairo  ft  L.  H.  K.  Go.  4  Hun,  114. 

After  the  president  of  a  foreign  corporation  has 
made  a  resignation,  which  has  been  accepted,  and 
a  new  election  had  at  which  be  is  not  elected,  serv- 
ice upon  him  in  an  action  aorainet  the  corporation 
is  not  valid.  Sturgis  v.  Orescent  Jute  Mfg.  Oo. 
10  N.  Y.  Supp.  470. 

Under  the  New  York  Oode  of  Procedure,  9 184.  as 
it  stood  In  1856,  service  on  an  ol&cer  of  a  foreign 
corporation  was  authorized  only  when  it  had  prop- 
erty within  the  state,  or  the  cause  of  action  arose 
therein.  Hiller  v.  Burlington  ft  H.  Klver  R.  Oo. 
70  N.  Y.  aeS;  Bates  v.  New  Orleans.  J.  ft  G.  N.  K.  Co. 
ISHow.Pr  616L 

The  oonrscof  action  in  favor  of  an  agent  of  a 
-foreign  corporation  on  a  contract  for  maintaining 
4U1  office  and  performing  services  in  New  York 
arises  in  that  state.  Hiller  v.  Burlington  ft  M.  River 
S.  Co.  tupra, 

Servioe  on  the  vice-president  and  manager  of  a 
foreign  corporation  while  temporarily  visiting  in 
the  sta^-e,  but  not  in  his  official  capacity,  is  valid 
under  N.  Y.  Code.  S  432,  subd.  8,  where  the  presi- 
<lent,  treasurer,  or  secretary  Is  not  within  thestate* 
If  the  cause  of  action  arose  within  the  state.  Porter 
T.  Bewail  Safety  Oar-Heating  Oo.  7  N.  Y.  Supp.  166. 

So  in  Atlantic  ft  P.  Teleg.  Oo.  v.  Baltimore  ft  O.  B. 
•Coull  N.  Y.  Week.  Dig.  12ai,  servioe  on  the  president 
-of  a  foreign  corporation  was  held  good  in  a  suit 
-for  injunction  against  interference  with  tele- 
^rraph  lines  in  New  York,  although  he  was  not  in 
the  state  on  his  own  business,  and  not  acting  as 
representative  of  the  company. 

And  even  if  the  cause  of  action  did  not  arise 
-within  the  state  and  the  company  has  no  corporate 
offloe,  property,  or  business  within  the  state,  serv- 
ioe on  the  president  of  a  foreign  railroad  com- 
pany, who  is  temporarily  within  the  state  for 
purposes  of  his  own  on  his  way  to  a  sea-side  resort, 
is  authorized  by  N.  Y.  Code  Oiv.  Proc., «  48S.  subd. 
1.  Pope  V.  Terre  Haute  Oar  Mfg.  Oo.  87  N.  Y.  137. 

So  under  that  section  and  sub-division  service  of 
commons  on  the  secretary  of  a  foreign  corporation 
in  the  state  is  sufficient,  although  it  had  no  prop- 
<erty  within  the  state,  and  the  cause  of  action  did 
QOt  arise  therein.    Miller  v.  Jones,  67  Hun,  £81. 


corporation  by  serving  the  summons  upon  the 
president,  treasurer,  secretary,  or  duly  au- 
thorized agent,  as  provided  in  the  last  clause 
of  the  section,  ana  that  service  can  only  be 
made  upon  a  managing  agent  in  case  of  do- 
mestic corporations.  But  we  cannot  agree 
with  the  counsel  in  this  construction  of  the 
statute.  In  our  opinion,  the  language  of  the 
section  will  not  bear  that  construction.  The 
first  clause  of  the  section  clearly  applies  to 
all  private  corporations,  whether  domestic 
or  foreign.  No  distinction  is  made  in  that 
clause  ^tween  the  two  classes.  But  by  the 
second  clause  a  condition  of  such  service  is 
made,  not  as  to  the  persons  upon  whom  serv- 
ice may  be  made,  but  under  what  circum- 
stances such  service  can  be  made ;  and  it  pro- 

The  New  York  dedsioos  last  cited  go  farther 
than  those  of  any  other  state  and  are  contrary  to 
some  of  the  federal  cases  following. 

Thus  in  Bent;Uf  v.  London  ft  0.  Finance  Oorp.,  44 
Fed.  Bep.  667,  it  was  held  that  servioe  upon  a  direct- 
or of  a  foreign  corporation  found  in  the  state  of 
New  York  but  not  in  any  official  oapaolty  or  bosi- 
nesB  of  the  corporation,  where  the  cause  of  action 
arose  in  the  state,  but  the  corporation  has  no  place 
of  business  within  the  state  and  does  no  business 
there,  although  such  a  servioe  is  held  valid  by  the 
courts  of  the  state,  will  be  set  aside  in  a  federal 
court  after  the  cause  has  been  removed  thereto. 

And  the  presence  of  an  officer  of  a  foreign  co^ 
•poration  In  the  state  of  New  York  merely  to  nego- 
tiate a  loan  upon  a  mortgage  of  its  property  does 
not  make  service  upon  him  in  an  action  against 
the  com  pany  a  valid  one.  Olews  v.  Woodstock  Iron 
Oo.  44  Fed.  Bep.  8L 

Service  on  the  president  of  a  foreign  newspaper 
corporation  in  a  libel  suit  made  while  he  was  tem- 
porarily in  the  state  was  held  Invalid,  there  being 
no  office,  agent,  property,  or  business  of  the  corpo- 
ration in  the  state.  Golden  v.  The  Horning  News 
of  New  Haven,  42  Fed.  Rep.  lU. 

Service  upon  an  officer  or  agent  of  a  foreign  cor- 
poration, who  is  temporarily  within  the  state  oa 
private  business,  is  Insufficient, where  the  corpora- 
tion has  no  office  and  transacts  no  business  within 
the  state.  Reifsnider  v.  American  Imp.  Pub.  Oo. 
45  FedrBep.  438.  (This  case  followed  a  decision  of 
a  court  of  the  state  in  which  suit  was  brought) 

In  St.  Glair  v.  Ooz,  lOSU.  8.  36a  ^  L.  ed.  SS2,  the 
Supreme  Oourt  of  the  United  States  held  that  a  cor- 
poration must  be  engaged  in  business  in  the  state 
in  order  to  authorize  a  personal  Judgment  against 
it  based  on  servioe  of  process  made  upon  an  agent 
or  officer  within  the  state. 

This  decision  was  rendered  in  relation  to  service 
of  an  attachment  which  by  statute  was  equivalent 
to  a  summons  under  a  Michigan  statute  authona- 
Ing  servioe  on  **any  officer,  member,  clerk,  or  agent 
or*  a  foreign  corporation;  and  while  the  court 
construes  the  statute  In  the  light  of  a  Michigan 
decision  as  applying  only  to  corporations  doing 
business  in  the  state,  it  quotes  from  Moulin  v. 
Trenton  Mut.  L.  ft  F.  Ins.  Go.,  24  N.  J.  L.  SBS,  to  the 
effect  that  a  law  sanctioning  service  on  an  offloer 
accidentally  within  the  Jurisdiction  is  contrary  to 
natural  Justice  and  to  the  principles  of  interna* 
tJonallaw. 

The  same  court  held  in  Fitzgerald  ft  M.  Oonstr. 
Oo.  V.  Fitzgerald.  137  U.  8. 98,  34  L.  ed.  608.  that  if  a 
foreign  corporation  is  not  doing  business  in  a  state 
the  mere  fact  that  its  president,  or  other  officer,  is 
within  the  state,  but  not  transacting  business  for 
it  or  representing  it,  will  not  authorize  servioe  up- 
on him  so  as  to  bring  the  oorporaUun  into  the  Ju* 
lisdiction. 
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Tides:  "But  such  service  can  be  made  in 
respect  to  a  foreign  corporation  only  when  it 
has  property  in  this  territory,  or  the  cause  of 
action  arose  therein."  The  expression  ''such 
service"  evidently  refers  to  the  service  spec- 
ified in  the  preceding  clause,  as  there  is  no 
other  service  to  which  it  can  properly  refer. 
The  third  and  last  clause  of  the  section  pro- 
vides for  a  different  service,  which  may  be 
made  when  the  foreign  corporation  has  no 
property  in  this  state,  and  the  cause  of  ac- 
tion did  not  arise  therein.  The  learned  coun- 
sel for  the  respondent  contends  '*  that  the  sec- 
tion authorizes  service  on  the  managing  agent 
of  a  foreign  corporation  when  it  han  property 
in  this  state,  or  the  cause  of  action  arose 
therein ;  and  that  when  neither  of  these  con- 


ditions exists,  service  can  be  made  only  iipoi» 
the  president,  secretary,  or  duly  authorized 
agent. "  We  are  of  the  opinion  that  this  i» 
the  true  construction  of  the  section.  Thi» 
seems  to  be  the  construction  placed  upon  a- 
somewhat  similar  provision  of  the  practice 
act  of  New  York,  whence  the  section  we  are- 
considering  apparently  came.  BreiMter  ▼. 
Michigan  Gent.  R  Co.  5  How.  Pr.  183 ;  8ter^ 
ett  V.  Denver  db  R  G.  R  €h.  17  Hun.  316 ;: 
Beddington  v.  Maripoea  Land  d  Min.  Oo,  1^ 
Hun,  405 ;  TucKband  v.  Ohieago  dt  A.  R  Oo. 
115  N.  Y.  487.  We  are  not  able  to  discover 
any  valid  reason  why  any  distinction  should 
be  made  as  to  the  service  of  process  betweei> 
the  managing  agent  of  a  domestic  and  a  for- 
eign corporation  when  such  corporation  has- 


The  statute  here  applicable  provided  for  suit 
against  a  nonresident  or  foreign  corporation  *in 
any  county  in  wbioh  there  may  be  property  of  or 
debts  owing  to.  or  where  said  defendant  may  be 
round.**    Neb.  Code  Civ.  Proc.  9  60. 

These  cases  suggest  the  question  whether  or  not 
the  New  York  decisions,  upholding  service  on  such 
ofQcers  as  president,  seci-etary,  and  treasurer  of  a 
foreign  corporation,  can  be  sustained  under  the 
Federal  Constitution  if  the  corporation  has  no 
property  or  business  in  the  state  and  the  cause  of 
action  did  not  arise  there,  or  even  if  the  cause  of 
action  did  arise  in  the  state. 

As  the  New  York  statute  clearly  provides  for 
such  service  the  only  question  is  as  to  its  constitu- 
tlonnlity,  and  this  would  seem  most  liable  to  attack 
on  the  ground  of  denying  due  process  of  law  or 
the  equal  protection  of  the  laws.  The  rule  that  a 
foreign  corporation  submits  to  such  conditions  as 
the  laws  of  a  state  prescribe  when  it  enters  the 
state  to  do  business  manifestly  has  no  place  in  case  of 
a  corporation  which  has  not  thus  entered  the  state, 
and  it  is  difficult  to  see  how  a  foreign  corporation 
wnich  does  no  business  in  a  state,  asks  no  recogni- 
tion or  favor  from  the  state,  and  does  not  enter  it 
In  any  corporate  capacity,  can  be  held  subject  to 
the  Jurisdiction  of  that  state  merely  because  one 
of  the  corporate  oflKoers  in  the  exercise  of  his  per^ 
sonal  liberty  chooses  to  go  into  the  state  on  his  own 
affairs  of  business  or  pleasure.  Therefore,  recog- 
nizing the  fact  that  the  decisions  of  the  ^preme 
Court  of  the  United  States  above  cited  are  to  be 
construed  with  reference  to  the  facts  involved  in 
each  case,  and  that  neither  of  those  cases  is  con- 
olusive  in  respect  to  the  New  York  statute,  the 
constitutionality  of  that  statute  is  at  least  subject  to 
question.  It  may  be  said  in  this  connection  that  the 
kindred  provision  of  N.  Y.  Code  Civ.  Proc.,  \  488,  au- 
thorizing service  by  publication  in  any  suit  against 
a  foreign  corporation,  seems  to  be  even  more  ques- 
tionable as  to  constituting  due  process  of  law. 

Service  en  director. 

Service  on  a  director  of  a  foreign  corporation, 
who  is  temporarily  within  the  state,  where  the  cor. 
poration  has  no  property,  although  the  cause  of 
action  is  alleged  to  have  arisen  in  the  state,  does 
not  gkve  Jurisdiction  which  will  sustain  a  personal 
judgment  by  default,  and  such  Judgment  wiU  not 
be  upheld  in  another  state,  Latimer  v.  Union  Pac 
Railway,  48  Mo.  10^  97  Anu  Dec.  878. 

This  decision  follows  Hulbert  v.  Hope  Mut.  Ins. 
Co.,  4  How.  Pr.  275,  and  Brewster  y.  Michigan  Cent. 
B.  Co.,  5  How.  Pr.  188,  which  have  been  in  effect 
overruled  in  New  York. 

Service  on  a  director  of  a  foreign  corporation  who 
is  temporarily  in  the  state  in  pursuance  of  his  own 
business  is  suffioient,  if  the  corporation  has  proper- 
ty in  the  state,  or  the  cause  of  action  arises  therein. 
HlUer  y,  BurUngton  ft  M.  Blver  B.  Co.  70  N.  Y.  228. 
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To  sustain  service  of  process  on  a  director  of  m. 
foreign  corporation  it  Is  enough,  under  N.  Y.  Code- 
Clv.  Proc,  S  432,  subd.  8,  if  the  cause  of  action  arose- 
in  the  state.   Childs  v.  Harris  Mfg.  Co.  104  N.  Y. 
477. 

A  director  of  a  foreign  corporation  may  be  served 
in  New  York,  in  an  action  based  on  a  contract  to 
indemnify  the  plaintiff  against  actions  for  Infringe- 
ment In  the  state,  although  the  oontraot  was  mad& 
in  another  state.    IMd, 

Service  of  summons  on  a  director  of  a  foreign 
corporation,  not  being  authorized  in  the  case  by  N. 
Y.  Code,  9  482,  although  by  section  431,  a  domestle 
corporation  may  be  served  in  this  way,  service  on 
the  director  of  a  foreign  corporation,  under  N.  Y. 
Laws  1846,  chap.  lOSi,  authorizing  service  upon  it 
'*in  the  same  manner  as  corporations  created  by 
the  laws  of  this  state,**  can  be  upheld  only  when 
the  summons  served  is  of  the  character  described 
in  that  act,  and  not  where  It  was  in  an  action  un- 
der section  1888  by  a  person  aggrieved  to  reoover  a. 
penalty  of  forfeiture.  Quade  y.  New  York,  N.  H» 
&  H.  B.  Co.  27  Jones  ft  8. 479. 

Service  on  stockholder. 
Service  on  a  stockholder  of  a  foreign  corporation 
is  authorized  by  Colo.  Code  Civ.  Proc.,  8  40,  if  there 
is  no  ofBcer  or  agent  on  whom  process  can  be 
served  within  the  state,  and  this  cannot  be  def  eateti 
by  a  collusive  transfer  of  stock.  Colorado  Iron 
Works  y.  Sierra  Grande  Min.  Co.  (OoloJ  9  By.  4t 
Corp.  L.  J.  118. 

Eiffeet  of  deetgnatino  aoenu 

Where  a  foreign  insurance  company  has,  la  ac- 
cordance with  law,  designated  a  general  agent  and 
attorney  within  the  state  on  whom  process  may  be 
served,  service  upon  another  person  who  is  merely 
a  soliciting  agent  for  the  company  is  invalid.  Pru- 
dential Ins.  Co.  of  Newark  v.  Conners,  6  Kulp,  40UL 

Under  a  statute  requiring  the  appointment  of  a 
designated  person  to  receive  service  of  procees  for 
a  foreign  insurance  company,  where  such  an  agent 
has  been  appointed,  service  on  a  mere  solicitor  or 
the  company  is  insufficient.  Ubiong  y.  Kansas  F. 
Ins.  Co.  82  Pa.  413. 

An  agent  of  a  foreign  Insurance  company,  who  i» 
not  the  attorney  whom  it  has  appointed  as  lequired 
by  statute  for  the  servloe  of  process,  cannot  b» 
served  with  process  for  the  company.   Thayer  y 
Tyler,  10  Gray,  16^ 

Service  upon  the  designated  agent  of  a  f  oreisn 
corporation  gives  Jurisdiction  over  it.  If  the  corpo- 
ration has  property  In  the  state,  or  the  cause  of  ao- 
tion  arose  there.  Glbbs  y.  Quean  Ins.  Co.  68  N.  Y. 
114, 20  Am.  Bep.  618. 

Service  upon  an  agent'of  a  foreign  eorporatloii 
which.  In  compliance  with  law.  It  had  appointed 
for  that  purpose.  Is  good  In  admiralty  as  well  as  In 
law.  Re  liOuisylUe  Underwriters,  184  U.  &  488,  m 
L.ed.901. 
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such  a  maoagiDg  agent  within  this  state,  and 
we  think  the  lawmaking  power  has  made 
none. 

The  counsel  for  appellant  farther  contend 
that  inasmuch  as  the  appellant  had  never 
filed  its  articles  of  Incorporation  with  the 
secretary  of  state,  nor  its  certificate  of  the 
appointment  of  an  agent,  as  required  bT  the 
law  of  this  state,  it  was  not  legally  doing 
business  within  the  state,  and  could  not  le*^ 
gaily  haye  a  managing  agent  therein,  on 
whom  service  could  be  made.  But  we  can- 
not assent  to  this  proposition.  The  failure 
of  appellant  to  comply  with  the  laws  of  this 
state  cannot  be  taken  advantage  of  by  itself, 
nor  in  fact  by  any  private  person  In  a  col- 
lateral proceeding.    The  state  only,  in  its 


soverei|ni  capacity,  can  take  advantage  of 
such  failure  of  a  foreign  corporation  to^com- 
ply  with  the  law.  Wright  v.  Lu  (8.  Dak.) 
61  N.  W.  Rep.  706,  55  N.  W.  Rep.  981.  If 
a  foreign  corporation  is  engaged  in  busine8» 
in  this  state,  though  failing  to  comply  with 
the  laws  by  filing  a  copy  of  its  articles  of 
incorporation  and  a  certificate  of  the  appoint- 
ment of  an  agent,  it  is  still  subject  to  the 
laws  of  the  state,  and  amenable  to  its  process, 
until  its  right  to  so  continue  to  do  business- 
within  this  state  is  declared  forfeited  by  tho 
courts  of  the  state,  upon  due  procecdinga 
taken  in  the  name  of  the  state.  The  persou 
transacting  the  business  of  the  corporation 
in  this  state,  as  managing  agent,  must  be- 
presumed  to  be  the  agent  or  the  corporation, 


A  oertifloate  of  a  forefsrn  oorporatlon  appoint- 
ing Its  general  manager  residing  hi  a  desfgnated 
eity  In  the  state  as  its  agent  for  reoeivlng  service 
of  prooeas  is  not  insufficient  because  it  does  not 
fflve  his  name.  Goodwin  v.  Oolorado  Mortg.  ft 
loTestment  Go.  of  London,  110  U.  8. 1, 28  L.  ed.  47. 
Bee  also  IClohigan  State  Ins.  Go.  v.  Abens,  and 
Gibson  V.  Manufaotorers  Fire  ft  Marine  Ins.Oo. 

An  agent  designated  for  service  of  process  in  ac- 
cordance with  the  Alabama  constitution  need  not 
be  a  person  authonzed  to  exercise  any  of  its  con- 
tractual powers.  Nelms  v.  Edinburgh-American 
Land  Mort.Co.  98  Ala.  1S7;  McGaJl  v American  Free- 
hold Land  Mort.  Co.  (Ala.)  April  A,  1888. 

Fa/tivm  to  make  detiionabkni. 
Where  a  statute  provides  that  a  foreign  insur- 
anoe  company  may  not  do  business  in  the  -state 
nntfl  it  has  filed  a  stipulation  authorizing  service 
of  process  in  suits  against  it  to  be  made  upon  the 
auditor  of  state,  the  validity  of  service  on  such 
auditor  cannot  be  contested  by  the  company  on 
the  ground  that  it  has  not  filed  such  stipulation,  as 
It  was  required  to  do  by  law.  Ehrman  v.  Teu- 
tonia  Ins.  Co.  1  McCrary,  128. 

Failure  of  a  foreign  corporation  to  appoint  an 
agrent  to  receive  servioe  will  not  prevent  service  of 
prooees  on  an  agent  doing  business  for  the  com- 
pany in  the  state  from  being  valid,  where  the  stat- 
ute of  the  state  authorizes  service  on  such  an 
airent.  Mooh  v.  Virginia  F.  ft  M.  Ins.  Co.  10  Fed. 
Bep.  008. 

A  foreign  insurance  company  which  fails  to 
comply  with  a  statute  requiring  the  appointment 
of  an  agent  to  receive  service  of  process  may  be 
sued  by  serving  an  agent  in  the  state  by  whom  it 
traneaots  business  out  of  which  the  suit  arises. 
Funk  V.  Anglo- American  Ins.  Co.  S7  Fed.  Rep. 


Service  on  any  agent,  or,  at  least,  on  the  only 
one  who  is  found  In  the  state,  IssuiBctent  as  against 
a  foreign  corporation  which  has  failed  to  comply 
wttta  a  statute  requinng  it  to  establish  an  ofBc<' 
and  appoint  an  agent  on  whom  service  may  b<' 
nmde.    Hagerman  v.  Empire  Slate  Co.  97  Pa.  684. 

Service  on  tbe  general  solicitor  or  counsel  of  n 
foreign  corporatioo,  which  has  established  a  place- 
of  bu8lnc>9s  in  the  state,  is  sufficient,  where  the  cor- 
poration has  failed  to  designate  any  person  on 
whom  summons  may  be  served,  and  where  noneol 
the  persons  holding  the  official  relation  to  the 
company  prescribed  by  statute  can  be  served. 
Clews  V.  Bockf  ord,  B.  I.  ft  St.  L.  B,  48  How.  Vr. 
U7. 

TtrminatUm  of  ageney. 

An  agent  of  a  foreign  corporation  who  osnbc^ 
served  in  Iowa  must  be  one  conducting  the  busi 
ness  out  of  which  the  cause  of  action  arose;  anc. 
where  an  ageney   has  been    discontinued,   the 

88L.R.A. 


former  agent  cannot  be  served,  although  another 
agent  is  kept  in  the  same  place  to  transact  other 
business.  Winney  v.  Sandwich  Mfg.  Co.  (Iowa)- 
Deo.  17,188L 

But  servioe  on  a  former  agent  of  a  foreign  in- 
suranoe  company,  who  still  resides  within  the  state, 
and  who  countersigned  the  policy  sued  on,  is  suffl* 
dent,  under  Maine  Stat.  1846,  chap.  186,  authoriz 
ing  service  on  the  agent  or  attorney  of  such  a  com- 
pany in  an  action  on  a  policy  countersigned  by  any- 
agent  in  the  state.  Gillespie  v.  Commercial  Mut» 
M.  Ins.  Co.  18  Gray,  801,  71  Am.  Deo.  743. 

Ezplratlon  of  a  contract  of  agency  for  a  foreign 
corporation  will  not  defeat  servioe  of  process  up* 
on  an  agent  In  an  action  for  breach  of  warranty 
in  a  sale  made  by  him  where  some  of  the  property^ 
of  the  corporation  is  still  in  his  hands.  Gross  v. 
Nichols,  72  Iowa,  880;  Brunson  v.  Nichols,  Id.  768. 

A  foreign  corporation  which  has  been  enoraged  In. 
business  within  a  state,  but  has  withdrawn  there* 
from,  may  be  sued  by  serving  process  in  an  actloa 
growing  out  of  such  business  on  an  officer  of  the 
company  who  happens  to  be  in  the  state  accident* 
ally  for  a  purpose  not  connected  with  the  com* 
pany^s  business.  Moulin  v.  Trenton  Mut.  L.  ft  F 
Ins.  Co.  26  N.  J.  L.  67. 

A  foreign  insurance  company  cannot  frustrate  a 
suit  against  it  by  revoking  its  agency,  after  it  haa 
been  notified  that  suit  is  to  be  brought.  Michael  v. 
Nashville  Mut.  Ina  Co.  10  La.  Ann.  737. 

A  statute  providing  that  in  case  of  the  death  of 
the  agent  of  a  foreign  corporation  and  failure  to 
:ippoint  a  new  agent,  the  personal  representative 
<if  tbe  deceased  agent  may  be  served  with  process 
^isthe  representative  of  the  company,  does  not  ap> 
ply  to  a  company  which  had  abandoned  its  busi- 
loesB  in  the  state  many  years  before  and  whose 
igentbad  died  before  the  passage  of  the  statute. 
Bills  V.  Connecticut  Mut.  L.  Ins.  Co.  19  Blatchf.  383^ 
The  provision  in  Dlinote  Bev.  Stat.  1874,  chap.  73, 
^  28.  authorizing  service  against  a  foreign  insur- 
ince  company,  which  has  ceased  business  In  the 
•tate,  to  be  made  on  **tbe  agents  last  designated  or 
icting  for  such  corporation,"  means  thoee  last  act- 
ng  in  the  state  and  not  in  the  county  where  suit 
s  brought.  Michigan  State  Ins.  Co.  v.  Abens,  8  III. 
\pp.  488. 

Where  a  partnership  is  designated  as  agent  of  a 

.'oreign  corporation  for  service  of  process,  service 

mn  be  made  on  one  partner  who  continues  the 

)U8inesB  under  the  same  name,  with  the  knowledge 

if  tbe  corporation  which  makes  no  change  in  the 

iesignation.     Gibson   v.  Manufacturers   Fire  ft 

.farlne  Ins.  Co.  144  Mass.  81. 

Servioe  on  a  person  designated  by  a  foreign  cor* 

>oration  for  that  purpose  is  valid  so  long  as  the 

iesignation  is  not  revoked,  although  he  has  ceased 

o  be  an  officer  or  agent  of  the  oorporatlon  for  an^ 

ither  purpose.    Eureka  Lake  ft  Yuba  Canal  Co.  v. 

1  fuba  County  Super.  CL  66  Gal,  8U. 


South  Dakota  Sdpkbmb  Court. 


Mar., 


«Dd  subject  to  the  service  of  process.  In 
Hagerman  v.  Empire  Slate  Co. ,  97  Pa.  534,  the 
«upreme  court  of  Pennsylvania  said :  *^  When 
■a  foreign  corporation,  transacting  business 
in  this  state,  has  failed  to  establish  an  office, 
and  report  the  name  of  an  agent,  .  .  . 
but  has  some  person  residing  therein  as  its 
agent,  it  must  be  presumed  that  the  corpora- 
tion has  substituted  such  agent  as  the  one  on 
whom  service  is  authorized  to  be  made,  to 
the  extent,  at  least,  of  its  unfinished  business 
in  this  state."  This  seems  to  be  the  true 
Tule.  If  a  corporation  fails  to  comply  with 
the  laws  of  the  state,  but  is  still  engaged  in 
business  therein,  and  permitted  to  carry  on 
«uch  business,  it  must  transact  its  business 
here  subject  to  the  laws  of  the  state,  and  its 


assent  to  service  upon  its  managing  agent  is 
implied.  The  general  rule  is  thus  stated  bj 
the  Supreme  Court  of  the  United  States,  in 
8t.  Olair  y.  Oox,  106  U.  S.  8(K),  27  L.  ed.  223 . 
''The  state  may  therefore  impose,  as  a  condi- 
tion upon  which  a  foreign  corporation  shall 
be  permitted  to  do  business  within  her  lim- 
its, that  it  shall  stipulate  that,  in  any  liti- 
gation arising  out  of  its  transactions  in  this 
state,  it  will  accept  as  sufficient  the  service 
of  process  upon  its  agents  or  persons  speciall  j 
designated  ;  and  the  condition  would  be  em- 
inently fit  and  just.  And  such  condition  and 
stipulation  may  be  implied  as  well  as  ex- 
pressed. If  a  state  permits  a  foreign  corpo- 
ration to  do  business  within  her  limits,  and 
at  the  same  time  provides  that,    in  suita 


Cashier. 

A  man  who  handles  whatever  money  Is  reoeived 
by  a  oorporation  within  the  state  in  the  conduct  of 
its  business  Uiere  is  a  "cashier**  within  the  meaning 
of  K.  T.  Code  Civ.  Proc..  f  480.  MoCuUoh  v.  Pail- 
lard  Non-Masrnetla  Watch  Go.  88N.  Y.  8.  B.  106. 

Managina  agent. 

The  question  who  Is  a  **  mana? tngr  agent"  pre- 
■aented  In  the  main  case  has  been  presented  in 
numerous  cases  which  do  not  altofretber  agree  but 
^e  later  of  which  incline  to  less  strictness  In  the 
construction  of  the  words  than  the  earlier  ones. 

The  relation  of  attorney  and  client  does  not  con- 
stitute the  attorney  a  mana«rinflr  agent  of  a  loreiffn 
corporation,  within  the  meaning  of  N.  Y.  Code  Civ. 
Proc.,  9  43S.  Taylor  v.  Granite  State  Provident 
ASBO.  186  N.  Y.  818. 

An  agent  of  a  foreign  oorporation  merely  for 
-the  purpose  of  receiving  what  is  sent  him  by  the 
■corporation  and  remitting  the  proceeds,  is  not  a 
managing  agent  for  the  purpose  of  serving  process 
upon  him.  Glbbln  v.  Kanawha  Sk  O.  Coal  Co.  2 
<}ln.  Super.  Ct.  Rep.  7S. 

The  captain  of  a  steamboat  owned  by  a  foreign 
•corporation  is  not  a  managing  agent  for  service  of 
process.  Upper  Mississippi  Tranap.  Co.  v.  Whitta- 
ker,  16  Wis.  280. 

A  telegraph  operator  having  charge  of  a  local 
telegraph  oflBoe  of  a  nonresident  postal  telegrnph 
<»ible  company  is  not  **a  managing  agent"  on 
whom  process  can  be  served,  under  N.  Y.  Code 
Olv.  Proo.,  8  4BL  Jepson  v.  Postal  Teleg.  Cable  Co. 
JON.  Y.  Supp.  800. 

A  mere  clerk  in  a  store  belonging  to  a  foreign 
mining  corporation  Is  not  a  managing  agent  or 
^cashier  within  the  meaning  of  CaL  Code  Civ.  Proc.« 
<  642,    Blanc  v.  Paymaster  Min.  Co.  05  Cal.  624. 

Local  corporations  licensed  by  the  American  BeU 
Telephone  Company  to  use  its  patents  and  tele- 
phone instruments  do  not,  by  reason  of  a  partner- 
•hip  interest,  represent  the  main  company  as 
*'  managing  agents,"  so  as  to  make  service  on  an 
officer  of  the  local  oorporation  sufficient  as  against 
■the  foreign  oorporation.  United  States  v.  Ameri- 
can Bell  Teleph.  Go.  29  Fed.  Rep.  18. 

A  person  in  charge  of  a  branch  office  of  a  foreign 
corporation  kept  merely  for  the  transfer  of  stock 
'and  for  receiving  assessments,  without  any  other 
office  or  place  of  business  in  the  state,  is  not  such  a 
managing  agent.  Keddlngton  v.  Mariposa  Land  ft 
Min.  Co.  10  Hun,  406. 

The  assistant  secretary  of  a  foreign  railroad 
•company,  whose  only  duty  shown  to  have  been 
performed  by  him  was  the  signing  of  some  scrip 
•certificates,  is  not  such  a  manaiging  agent.  Sterett 
T.  Denver  ft R.  G.  B.  Co.  17  Hun,  316. 

In  Brewster  v.  Michigan  Cent.  EL  Co.,  5  How.  Pr. 
188,  an  agent  of  a  foreign  railroad  company  whose 
•duties  relate  only  to  its  passenger  business,  was 
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held  not  to  be  a  managing  agent,  and  a  distinction 
was  made  between  a  manager  of  a  branch  or  de- 
partment and  of  the  whole  business. 

So  in  Doty  v.  Michigan  Cent.  R.  Co.,  8  Abb.  Pr. 
427,  it  was  held  that  a  mere  ticket  agent  of  a  foreign 
railroad  company,  having  no  office  in  the  state  for 
the  sale  of  tickets,  and  no  part  of  its  road  in  the 
state,  is  not  ^^a  managing  agent"  for  the  purpose 
of  the  service  of  process. 

But  these  cases  are  not  supported  by  later  decis- 
ions. 

In  Palmer  v-  Pennsylvania  Co..  86  Hun.  800,  it 
is  held  that  a  freight  agent  in  New  York  of  a 
foreign  railroad  company  is  a  **managing  agent" 
within  the  meaning  of  such  oode  provision,  and 
the  court  says:  *'The  statute  is  satistied  if  he  be  a 
managing  agent  to  any  extent.** 

And  in  Tuohband  v.  Chicago  ft  A.  B.  Co.,  116  N. 
Y.  487,  the  court  of  appeals  decided  that  a  general 
agent  of  the  passenger  department  of  a  foreig'n 
railroad  company  at  its  office  within  the  state, 
where  a  substantial  portion  of  its  busmessis  trans- 
acted, is  a  ^'managing  agent**  on  whom  servioe  may 
be  made,  under  N.  Y.  Code  Civ  Proa,  8  488,  if  there 
is  within  the  state  no  president,  treasurer,  or  sec- 
retary, or  person  designated  for  such  purpose. 

The  superintendent  and  general  managing  agent 
of  a  foreign  oompany  operating  a  railroad  within 
the  state  may  be  served  with  process,  under  N.  Y. 
Code  Proc,  9 184.  Bank  of  Commerce  v.  Rutland  ft 
W.  K.  Co.  10  How.  Pr.  1. 

A  division  superintendent  may  be  served  with 
process,  in  a  suit  against  a  foreign  corporation  for 
injuries  received  on  his  divbioo,  though  in  another 
state.  HlUs  v.  Hichmond  ft  D.  R.  Co.  87  Fed.  Bei». 
660. 

The  superintendent  of  the  business  of  a  nonresi- 
dent railroad  company  at  its  office  in  the  state  may 
be  served  with  process,  although  he  resides  in  an- 
other state,  in  which  he  also  has  an  office.  Porter 
V.  Chicago  ft  N  W.  R.  Co.  1  Neb.  14. 

One  who  has  the  management  and  control  of  a 
nunufactory  owned  by  a  foreiirn  corporation,  and 
carries  on  the  business  within  the  state,  is  a  **man- 
aging  agent**  within  the  meaning  of  a  statute  as  to 
service  of  process  on  foreign  oorporationa.  Hat- 
Sweat  Mfg.  Co.  V.  Davis  Sewing  Mach.  Co.  81  Fed. 
Rep.  294. 

An  assignee  of  a  foreign  oorporation  engaged  in 
the  business  out  of  which  the  suit  ansee  may  be 
served  with  process  as  a  ^^managing  agent,**  where 
the  statute  au  thorizes  servioe  on  a  managing  agent. 
Bstes  V.  Belford,  22  Fed.  Rep.  276. 

A  managing  agent  of  a  foreign  corporation  maj- 
be  served  under  Nebraska  Code,  f  OlIS,  although  lie 
is  but  temporarily  within  the  state,  where  the  suit 
is  for  a  debt  contracted  m  the  state.  Klopp  ▼. 
Creston  City  Guarantee  Water  Works  Co.  84  Nebk. 
808. 

The  managing  unent  at  an  office  In  the  state  of  a 
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.^gainst  it  for  business  there  done,  process 
«hal1  lie  served  upon  its  agents,  the  provision 
is  to  be  deemed  a  condition  of  the  permis- 
sion ;  and  corporations  that  subsequently  do 
lousiness  in  the  state  are  to  be  deemed  to  as- 
sent to  such  condition  as  fully  as  though  they 
liad  specially  authorized  their  agents  to  re- 
•<!eive  service  of  the   process."     Tltomas  v. 
I^aeerville  Odd  QuarU  Min,  Co.  65  Oal.  600; 
J^UrTtk  V.   Anglo- AmeiHcan  In».  Co.  27  Fed. 
Hep.  336;  Knapp  y.  National  Mut.  F.  ln$. 
•Vo.  30  Fed.  Rep.  607 ;  Moeh  v.    Virginia  F. 
^   M.  Ins.  Co.  10   Fed.    Rep.    696;  PnngU 
-V.     Woolworth,    90    N.    Y.    502;     Pope    v. 
Terre  HauU  Car  A  Mfg.  Co.  87  N.  T.    187 ; 
TucJiband  v.  Chicago  <i  A.  R  Co,  115  N.  T. 
^37. 


This  brings  us  to  tlic  consideration  of  the 
second  question:  Were  the  parties  upon 
whom  the  service  of  the  summons  in  this  case 
was  made  the  managing  agents  of  the  defend- 
ant? The  defendant,  in  support  of  its  mo- 
tion to  vacate  and  set  aside  the  judgment, 
read  the  affidavit  of  the  president  and  secre- 
tary of  said  defendant.  The  material  part 
of  the  affidavit  of  the  president  is  as  follows: 
"That  on  the  1st  day  of  December,  A.  D. 
1890,  H.  J.  Benedict,  Esq.,  assuming  to  act 
as  the  sheriff  of  said  county  of  Grant,  in  the 
state  of  South  Dakota,  .  .  .  did  levy 
upon  and  take  into  his  custody,  as  said 
sheriff,  under  said  writ,  a  large  quantity  of 
lumber,  lath,  shingles,  and  other  personal 
and  real  property  of  and  belonging  to  the 


•toreign  corporation  at  which  It  transacts  its  busl- 
•siess  may  be  served  for  the  corporation,  under 
XO^ebraaka  Code,  «  912.  Ghicairo,  B.  &  Q.  B.  Co.  v. 
MannlDir,  23  Neb.  668. 

8ervioe  on  a  mana^inff  agent  of  a  foreign  cor- 
-porafcion  may  be  made,  where  the  corporation 
lias  failed  to  designate  a  person  on  whom  service 
mav  be  made,  aa  required  by  statute.  Thomas 
-v.  PlacerviUe  Gk>ld  QuarU  Min.  Ck).  66  Gal.  60a 

One  by  whom,  and  under  whose  supervision,  the 

'business  of  a  foreign  compaoy  is  managed,  is  a 

-xnaoaging  agent  within  the  meaning  of  N.  T.  Code 

<Mr.  Proc.,  8  432.  sabd.  8.  Shackleton  y.  Walnwrlght 

Mfg.  Co.  7  N.  y.  S.  R.  872. 

In  the  case  of  domestic  corporations  the  words 
-»*managiog  agent"  have  also  been  considered  in 
several  oases;  and  it  is  held  that  a  division  super- 
intendent of  a  large  and  important  division  of  a 
railroad  remote  from  the  general  oflBoeof  the  com- 
pany is  such  an  agent.  Bray  ton  v.  New  York,  L. 
B.  &  W.  R.  Go.  72  Hun,  602;  Rochester,  U.  ft  L.  R. 
-Co.  V.  New  York,  L.  B.  ft  W.  R.  Co.  48  Hun,  190. 

Bo  la  an  insurance  agent  having  charge  of  a  New 
York  city  office  of  a  company  whose  home  office  is 
At  Utica.    Bain  v.  Globe  Ins.  Go.  9  How.  Fr.  448. 

So  Is  the  general  superintendent  of  a  domestic 
telegraph  company.  Barrett  v.  American  T^eph. 
A  Teleg.  Go.  66  Hun,  480. 

But  a  mere  clerk  at  the  home  office  of  a  corpora^ 
<1on  is  not  a  managing  agent.  Rutland  v.  Oanfleld 
Pub.  Go.  18N.  Y.  Giv.  Proc  Rep.  282. 

Neither  is  the  baggage  master  at  a  railway  sta- 
tion.   Flynn  v.  Hudson  River  R.  Go.  6  How.  Pr.  806. 

Neither  is  the  assistant  treasurer  of  a  domestic 
<4X>rporation,  although  the  treasurer  is  a  nonresi^ 
•dent.  Winslow  v.  Btaten  Island  Rapid  Transit  Go. 
tU  Hun,  298. 

A  decision  on  a  conflict  of  evidence  as  to  whether 
«n  alleged  managing  agent  of  a  foreign  corpora- 
tion was  in  fact  thus  employed  will  not  be  reversed 
on  appeaL  Norton  y.  Atchison,  T.  ft  8.  V.  R.  Ca 
•97  Oal.  894. 

Ctheraotnta,. 

One  who  has  authority  to  sign  for  general  agents 
•of  a  foreign  corporation  by  himself  and  to  draw 
Important  papers  and  contracts  for  the  company 
«nay  be  served  under  Wis.  Rev.  Stat.,  8  2687.  subd. 
J  U  as  an  agent  ^having  charge  of  or  conducting 
floy  business**  for  the  foreign  corporation,  Bur- 
^cem  V.  Aultman,  80  Wis.  292. 

A  person  employed  by  a  foreign  mercantile 
siftency  to  furnish  information  as  to  commercial 
standing  of  merchants  and  business  men  to  be  used 
tky  the  company  in  Its  reports  is  an  agent  of  the 
'Company  for  the  service  of  process.  Bradstreet  G6. 
▼.  Oil],  2  L.  R.  A.  406, 72  Tez,  lUw 

Whether  a  person  is  thus  employed  or  not  is  a 
-questton  for  the  joiy,  if  the«Wdenoe  is  ooniUctmg. 
JMd. 


An  attorney  of  a  foreign  corporation  employed 
in  collection  of  claims  and  having  jurisdiction  of 
some  of  its  property  may  be  served  with  process 
for  the  company,  if  no  other  agent  can  be  found, 
under  Utah  Laws,  f  8208,  subd.  6,  authorizing  serv- 
ice if  no  acknowledged  agent  can  be  found  on  ''any 
person  in  its  employ,  or  who  has  any  of  its  prop* 
erty  in  charge."  Saunders  v.  Sioux  City  Nursery 
ft  Seed  Co.  6  Otah,  48L 

But  an  attorney  employed  merely  to  aid  in  the  col- 
lection of  certain  claims  is  not  a  local  agent  of  a 
foreign  corporation,  under  N.  C.  Code,  9  SSIT,  mak- 
ing *'anv  person  receiving  or  collecting  money** 
for  a  foreign  corporation  a  local  agent  for  that 
purpose.  Moore  v.  Freeman*s  Nat.  Bank,  02  N.  C. 
660. 

If  the  offlcem  and  agents  of  a  foreign  corpora- 
tion willfully  conceal  themselves  to  avoid  service 
of  an  order  to  show  cause  why  a  corporation 
should  not  be  adjudged  guilty  of  contempt,  serv- 
ice may  be  made  upon  the  attorney  of  record  for 
the  corporation  in  the  proceeding  out  of  which 
the  alleged  contempt  arises.  Eureka  Lake  ft  Yuba 
Canal  Co.  v.  Yuba  County  Super.  Ct.  116  U.  &  410. 
29L.ed.671. 

A  person  acting  as  agent  for  a  foreign  corpora- 
tion in  matters  relating  to  the  loaning  of  money 
and  receiving  payments  may  be  served  with  pro- 
cess for  tha  company  in  an  action  to  sot  aside  a 
mortgage  iriven  for  such  a  loan  obtained  through 
him.  Taylor  v.  Granite  State  Provident  Asso.  47 
N.  Y.  &  R.  882. 

The  receiver  and  forwarder  of  advertisements  to 
a  foreign  newspaper  corporation  is  not  an  agent 
on  whom  process  can  be  served.  Hulheam  v. 
Press  Pub.  Co.  11  L.  JL  A.  101, 68  N.  J.  L.  163. 

The  fact  that  a  foreign  railroad  company  pay2 
one  half  the  expenses  incurred  in  the  maintenance 
and  operation  of  a  Joint  warehouse  does  not  maka 
an  employ^  or  agent  in  that  warehouse,  who  is  s^ 
lected  and  approved  by  another  company,  to 
whom  he  gives  bond  and  makes  reports,  **a  local 
agent**  of  such  foreign  company  within  the  mean- 
ing of  the  Texas  statute  authorizing  service  of  pro- 
cess on  the  local  agent  of  a  foreign  corporation. 
Mexican  Gent.  R.  Co.  Limited  v.  Pinkney,  149  V.  S. 
194.87L.ed.699. 

Process  against  a  foreign  corporation,  which  has 
no  property,  officer,  or  office  for  the  transaction  of 
business  within  the  state,  cannot  be  served  on  per- 
sons who  are  mere  solicitors  of  business  for  the 
corporation,  who  occupy  a  room  renied  by  the 
company.  Vairbank  v.  Cincinnati,  N.  O.  ft  T.  P.  R, 
Go.  64  Fed.  9ep.  420. 

A  mere  solicitor  of  passengers,  with  no  authority 
to  sell  tickets,  cannot  be  served  with  process  for  a 
foreign  railroad  company  which  has  no  office  or 
place  of  business  in  the  state,  even  if  foreign  cor- 
porations are  within  the  provisions  of  a  statute  tm 
to  service  on  corporations  having  an  office  or 
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■aid  Charles  Betcbcr  Lumber  Company,  then 
and  there  bein^  at  and  situate  in  Mill  bank, 
and  also  Big  Stone  Ciij  (each  and  both  of 
said  places  are  in  the  said  county  of  Grant, 
and  slate  of  South  Dakota) ,  and  which  said 
personal  and  real  property  was  then  and  there 
of  great  value,  to  wit,  of  the  value  of  sixteen 
thousand  ($16,000)  dollars.  .  .  .  The 
said  personal  and  real  property  of  said 
Charles  Betcher  Lumber  Company  at  said 
Big  Stone  City,  in  said  county,  was  on  said 
day  of  said  levy  in  the  charge  of  Albert 
'Wihlbors,  a  hired  employ^  of  said  corpora- 
tion ;  and  the  said  personal  and  real  property 
of  said  Charles  Betcher  Lumber  Company  at 
said  Mi  11  bank,  the  day  of  said  levy,  was  in 
dbarge  of  said  A.  J.  f^irchild,  Esq. ,  an  em- 


ploy 6  of  said  corporation.*    The  affidavit  or 
the  secretary  is  substantially  the  same.     It- 
will  be  noticed  that  the  affidavits    admit, 
that  the  defendant  was  engaged  in  the  lum- 
ber business  at  Millbank  and  Big  Stone  City  ;. 
that  the  two  persons  named  were  in  their- 
employ,  and  inferentially  had  charge  of  de- 
fendant's business  at  the  places  named.     It 
will  be  further  noticed  that  it  is  not  in  terms^ 
denied  that  they  were  managing  agents,  but 
they  are  designated  in  the  affidavits  as  **  em- 
ployes."   It  is  nowhere  stated  in  the  affida- 
vits that  the  defendants  had  any  other  agent»* 
or  persons  in  charge  of  their  business  in  this> 
state.     On  the  part  of  the  plaintifl,  a  num- 
ber of  affidavits  were  read  on  the  hearing  two- 
I  being  made  by  the  two  agents  on  whom  the- 


Bgenoy  within  a  county.   Chicago  ft  A.  R.  Co.  v. ', 
Walker,  9  Lea,  47S. 

A  local  ticket  agent  of  a  foreiflrn  railroad  com- 
pany Is  not  a  'Venerai  or  epedal  asrent,**  within  the 
meaning  of  the  Michigan  statute,  but  these  words 
contemplate  an  airent  who  has  a  controlling  au- 
thority in  some  matter  either  general  or  spedaL 
Lake  Shore  ft  M.  &  EL  Co.  v.  Hunt,  80  Mich.  470. 

But  one  who  sells  tickets  for  a  foreign  railroad 
oompany  may  be  served  at  his  place  of  business, 
under  Neb.  Code,  8  012,  authorizing  service  on  the 
person  in  charge  of  the  office  or  usual  place  of 
btislnees  of  such  corporation,  when  none  of  the 
officers  previously  mentioned  can  be  found  within 
the  county.  Chlcairo.  B.  ft  Q.  R.  Co.  v.  Manning, 
28  Neb.  5S2. 

A  foreign  railroad  corporation  which  forms  a 
oomblnation  with  other  companies,  one  of  which 
operates  a  railroad  within  the  state,  the  combina- 
tion having  a  duly  authorized  ticket  agent  acting 
on  behalf  of  ail  the  associate  companies,  is  bound 
by  service  on  such  agent.  VanDresser  v.  Oregon 
B.  ft  Nav.  Co.  48  Fed.  Bep.  SOS. 

A  section  foreman  is  a  '*local  superintendent  of 
repairs"  within  the  meaning  of  Kan.  Civ.  Code, 
1 68a,  on  whom  process  may  be  served.  If  there  is  no 
other  officer  or  person  in  the  county  on  whom  it 
ean  be  served.  St.  Louis  ft  8.  F.  B.  Co.  v.  DeFord, 
8SKan.a». 

Under  Tez.  Bev.  Stat.  1870,  art.  1228,  service  may 
be  made  on  the  local  agent  of  a  foreign  corpora- 
tion. 8ocl6t6  Fonc^ire  et  Agrlcole  des  Btats  Unls 
▼.  MllUken,  135  U.  S.  804, 84  L.  ed.  208. 

A  local  agent  of  a  foreign  corporation  may  be 
served  with  process  in  the  county  In  which  he  has 
an  agency,  under  Tex.  Bev.  Stat.  1870,  art.  1186,  ex- 
ception 21.  Angerhoefer  v.  Bradstreet  Co.  22  Fed. 
Bep.  80S. 

PerRons  called  distributing  agents  of  a  foreign 
corporation,  to  whom  alone  the  corporation  sells 
goods  In  that  state,  and  who  buy  from  the  corpo- 
ration exclusively,  with  certain  provisions  as  to  re- 
bate from  the  established  price  in  case  they  keep 
the  contract  In  good  faith,  are  not  **agents**  within 
the  meaning  of  a  statute  authorizing  service  upon 
an  agent  of  the  foreign  corporation.  Gtottschalk 
Co.  of  Baltimore  City  v.  DistUhng  ft  Cattle  Feed- 
ing T.  Co.  of  Illinois,  60  Fed.  Bep.  68L 

Service  on  a  local  agent  of  a  foreign  railroad 
company,  under  Ind.  Code,  8  80,  Is  valid  only  when 
the  cause  of  action  grows  out  of,  or  Is  connected 
with,  the  business  of  his  agency.  .£tna  Ins  Co.  v. 
Black,  80  Ind.  618. 

Service  on  a  traveling  salesman  for  a  foreign 
corporation  which  is  not  doing  business  in  the  state 
was  held  insufficient  m  a  case  referred  to  but  not 
named  in  Block  v.  Atchison,  T.  &  B.  F.  B.  Co.  21 
Fed.  Bep.  620. 

In  Central  Trust  Co.  of  New  York  v.  St.  Louis,  A. 
ft  T.  B.  Co.,  40  Fed.  Bep.  488,  the  federal  court  made 
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an  order  allowing  service  of  prooera  from  a  state 
court  on  a  station  agent  employed  by  a  receiver  of 
a  railroad  company,  whose  office  was  established  in- 
another  state. 

Service  on  a  local  agent  of  a  foreign  insurance- 
company  as  prescribed  by  statute  is  sufficient. 
Walker  v.  Continental  Ins.  Co.  of  New  York,  a* 
Utah,83L 

The  Maryland  act  authorizing  service  upon  any 
agent  of  a  foreign  corporation  does  not  apply  to  a^ 
foreign  Insurance  company  which,  by  statute  ap- 
plicable especially  to  such  companies,  requires- 
them  to  appoint  agents  for  the  purpose  of  reoelv^ 
ing  service  of  process  and  authorizing  service  oiv 
the  insurance  commissioner  In  case  of  the  death  cur 
absence  of  the  attorney  so  appointed.  Oland  v» 
Agricultural  Ins.  Co.  of  Watertown,  00  Kd.  248. 

And  the  provision  of  Indiana  Bev.  Stat  relatin^* 
to  foreign  corporations  in  general  have  no  applica- 
tion to  service  on  a  f  orelgru  insurance  company*, 
which  is  provided  for  by  the  Act  of  1888.  Bebm  v. 
German  Ins.  ft  Sav.  Inst,  of  Quincy,  126  Ind.  18K. 

Any  agent  of  an  unlicensed  foreign  insurance 
company  may  be  served  with  process  for  the  oom- 
pany, under  Wis.  Bev.  Stat.,  S  2887,  includes  any 
person  who  solicits  insurance,  transmits  an  appli- 
cation or  a  policy,  makes  a  contract  of  insuranoa, 
ooliecta  premiums,  or  In  any  manner  aids  or  sssiSta 
in  doing  either,  or  In  transacting  any  business  for 
such  company,  or  advertises  to  do  any  such  thing- 
State  V.  (Toit«d  States  Mut  Ace  Asso.  07  Wis.  624; 
State  V.  Minnesota  Endowment  ft  L.  Asso.  62«Wi8.. 
174. 

The  secretary  of  a  local  division  of  a  foreign- 
mutual  Insurance  company,  who  Is  the  mediunif 
for  dealings  between  the  members  and  the  com- 
pany. Is  an  *'agent"  of  the  association  under  Wis.. 
Bev.  Stat.,  S  2837,  subd.  0.  Dixon  v.  Order  of  Ball- 
road  Conductors  of  America.  40  Fed.  Bep.  810. 

One  who  has  power  to  take  an  application,  de> 
liver  a  policy,  and  collect  a  premium  for  a  foreign 
insurance  company,  although  he  has  no  power  to^ 
issue  policies  or  adjust  losses,  may  be  served  witb^ 
process  for  the  company  as  a  local  agent,  under 
Tex.  Bev.  Stat.,  art.  1223.  Southern  Ins.  Co.  of  New 
Orleans  v.  Wolverton  Hardware  Co.  (Tex.)  AprlL 
26,1883. 

A  local  secretary  of  a  foreign  aoddent  assoda^ 
tion,  who  receives  and  transmits  money  to  the  as- 
sociation and  does  some  other  business  on  its  ac- 
count, may  be  served  with  process  against  the 
association  as  an  agent,  under  the  Indiana  statute*, 
where  its  chief  officer  is  not  found  in  the  county. 
Beyer  v.  Odd  Fellows  Fraternal  Aoa  AnOb  of: 
America,  157  Mass.  887. 

Under  Miss.  Code,  18  KTTS,  1065,  and  1087,  whUe  a. 
foreign  insurance  company  cannot  do  biminraa 
withouta  resident  agent  who  may  be  served  witl» 
process,  any  person  who  collects  and  remits  fOr- 
anotber  any  premium  due  suoh  company  if 
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aerrloe  of  the  flummons  and  complaint  was 
made.  The  material  part,  of  the  affidavit  of 
A.  J.  Fairchild  is  as  follows:  "^  A.  J.  Fair 
ebild,  being  duly  sworn,  says  that  for  the 
last  past  twenty-two  months*  and  until  the 
Iflt  day  of  December,  1^0,  and  on  that  date, 
lie  was  the  duly  authorized,  acting,  and 
managing  agent,  and  the  only  agent,  of 
Charles  Betcher  Lumber  Company,  the  de- 
fendant in  the  above-entitled  action,  and  also 
a  foreign  corporation,  whose  main  office  and 
princi^l  place  of  business  is  in  the  city  of 
Ked  Wing,  in  the  state  of  Minnesota,  at  the 
city  of  Millbank,  in  the  county  of  Grant, 
and  state  of  South  Dakota;  that,  as  such 
agent,  he  had  full  charge  of  the  business  of 
said  corporation  at  said  city  of  Millbank, 


and  was  subject  to  no  authority  ftom  anr 
other  person  or  agent  in  said  state  of  South 
Dakota ;  that  he  accounted  co  said  corpora- 
tion, and  received  all  instructions  from  the 
main  office  thereof,  at  said  city  of  Red  Wing, 
Minn. ;  that  he  conducted  and  managed  the 
affairs  and  business  of  said  corporation  at 
said  city  of  Millbank,  and.  In  its  behalf,  he 
received  and  disbursed  all  moneys,  lold  lum- 
ber and  merchandise,  paid  freight,  made  con- 
tracts and  agreements  with  customers  as  to 
terms  of  payment  of  accounts,  issued  receipts 
for  money  for  said  corporation,  as  agent 
thereof,  employed  all  necessary  temporary 
assistance  for  said  corporation,  and  trans- 
acted all  of  the  business  of  said  corporation 
at  said  city  of  Millbank."    The  affidavit  of 


an  agent.    Sadler  v.  Mobile  L.  Ins.  Go.  60  Mln. 


The  f aot  that  agents  of  a  foreign  Insurance  oom- 
IMmy,  who  are  actually  engaged  In  its  business, 
bavenot  given  bond  or  been  forcnaUy  commis- 
sioned, will  not  prevent  valid  service  on  them  of 
process  against  the  company.  Pacific  Mat.  L.  Ins. 
Go.  V.  Williams,  79  Tex.  688. 

A  person  acting  as  agent  of  a  nonresident  oo- 
operative  insurance  company  In  receiving  pay  for 
■rmrmmrntfi  and  delivering  receipts  of  the  com- 
pany may  be  served  with  procem  in  a  suit  against 
the  company.  Vorbles  v.  Peopie^s  Mut.  Ben.  Soc 
of  Elkhart,  Ind.  86  Mich.  81. 

A  local  or  branch  secretary  of  a  mutual  benefit 
aasociation  who  receives  assessments  from  mem- 
bers and  countersigns  and  delivers  receipts,  may 
t>e  served  with  process,  under  E^an.  Gen.  Stat.  1888, 
par.  ilfiS,  where  the  company  has  no  other  officer 
In  the  county  on  whom  service  can  be  had.  South 
Western  Mut.  Ben.  Asso.  v.  Swenson,48E:an.  440. 

Prior  to  the  Louisiana  Act  of  ISTT.relatlng  to  serv- 
ice on  foreign  Insurance  companies,  such  a  com- 
pany could  not  be  sued  by  serving  process  on  a 
Jooal  agent  In  a  country  town,  when  it  had  a  gen- 
eral agent  and  a  local  board  of  directors  In  New 
Orleans.  Weight  v.  Liverpool,  L.  ft  G.  Ins.  Go.  80 
lA.  Ann.  1186. 

An  assistant  manager  of  agendes  for  a  mutual 
"benefit  association,  who  Is  sent  out  Into  another 
•tate  to  look  up  testimony  In  lawsuits  and  at  times 
to  look  after  local  agents,  Investigate  the  facts  and 
report  to  the  general  manager,  cannot  be  served 
^irtth  pixKiess  In  a  state  In  which  he  has  no  oflica  or 
beadquarters,  under  a  statute  authorising  suit  on 
an  agent  employed  in  the  general  management  of 
tbe  ofBce  businesi,  or  an  agent  In  charge  of  an 
office  or  agency  in  a  county  other  than  that  in 
which  the  principal  resides.  Philp  y«  Covenant 
Jiut.  Ben.  Aseo.  6S  Iowa,  688L 

A  mere  volunteer  who  takes  an  application  for 
insurance  is  not  an  agent  of  the  company  on  whom 
service  of  process  can  be  made  in  an  action  grow- 
ing out  of  or  connected  with  the  business  of  an 
office  or  agency  In  a  county  other  than  that  In 
■wblch  the  principal  resides.  State  Ins,  Go.  v.  Wa- 
terhouse,  78  Iowa,  674. 

SirvieeonBtaU  offlMr 

A  foreign  corporation  doing  business  in  a  state 
'Will  be  presumed  to  have  complied  with  the  law  re 
Quiring  the  designation  of  a  person  on  whom  pro 
ceas  may  he  served,  and  wbere  the  desiflmatlon  of 
an  oflloer  <rf  the  state  Is  required,  service  on  him  is 
at  least  prima  fade  sufBcient.  Knapp  v.  llatlonal 
MuL  F.  Ins.  Co.  80  Fed.  Kep.  607. 

Servloeon  an  Insurance  commissioner,  as  pre- 
scribed by  Statute,  is  suifiolent  as  against  a  foreign 
insurance  oomnany  that  has  appointed  him  agent 
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for  that  purpose.   Osborne  v.  Shawmut  Ins.  Co.  61 
Vt.  278. 

The  provision  of  Maine  Rev.  Stat.,  title  4,  chap. 
48.  9  63,  authorizing  service  of  process  against  a 
foreign  Insurance  company  to  be  made  on  the  in- 
surance commissioner,  applies  only  to  companies 
doing  Dusineos  In  the  state.  Hazeltine  v.  Missis- 
sippi Valley  F.  Ins.  Co.  65  Fed.  Rep.  748. 

The  individual  name  of  the  superintendent  of  in- 
surance need  not  bestated  in  a  certificate  appoint- 
ing him  as  the  agent  of  a  foreifrn  insurance 
company  for  service  of  process.  Laiflln  v.  Trav- 
elers Ins.  Co.  121 N.  T.  718. 

The  plaintiltS  In  an  action  against  a  foreign  in- 
SHrance  company  are  not  deprived  of  the  benefit 
of  the  provision  authorizing  service  of  process  up-, 
on  the  auditor  of  state  because  they  happen  to  be 
the  agents  of  the  corporarion.  Rehm  y.  German 
Ins.  ft  8a V.  Inst,  of  Qulncy,  125  Ind.  186. 

But  an  appointment  of  the  superintendent  of  in- 
surance as  attorney  for  a  foreign  corporation  for 
the  purpose  of  service  of  process  sent  with  an  ap- 
plication for  permission  to  do  business  in  thtf  state 
to  Insurance  agents  and  brokers,  who  had  proposed  • 
to  procure  the  admission  of  the  corporation  into 
the  state.  Is  ineffectual,  at  least  for  the  purpose  of 
an  action  by  such  agents  for  services  and  expend!* 
tures,  where  the  superintendent  has  refused  to  ad- 
mit the  company  to  the  state,  and  the  application 
has  been  withdrawn.  Richardson  y«  Western 
Home  Ins.  Co.  89  N.  T.  fi.  B.  880. 

Insurance  effected  by  correspondence  through 
the  mafis  by  a  foreign  corporation,  having  no  place 
of  business  or  agent  in  the  state,  is  held  not  to  con- ' 
sUtute  '*doing  business**  in  the  state,  within  the 
meaning  of  a  statute  authorizing  service  upon  the' 
insurance  commissioner  for  a  foreign  Insurance 
company.  Bomaine  v.  Union  Ins.  Co.  65  Fed.  Rep. 
751. 

Service  on  the  deputy  of  the  secretary  of  state  is 
held  in  Lonkey  v.  Keyes  Silver  Mln.  Co.,  17  L.  R.  A.  . 
861. 21  Nev.  812,  to  be  InsuiBcient.  under  a  statute 
authorizing  service  on  the  secretary  of  state,  as  •. 
agent  of  the  corporation. 

But  in  South.  Pub.  Co.  v.  Fire  Asso.  of  Philadel- 
phia, 67  Hun,  41,  the  clerk  of  the  superintendent  of 
Insurance,  who  was  specially  designated  by  him . 
tor  the  purpose,  was  held  his  represeutatlve  to  re-  - 
ceive  service  for  a  foreign  insurance  company, 
where  the  superintendent  had  been  appointed  to 
receive  and  accept  service,  and  himself  gave  a^ 
written  admission  of  servloe. 

Service  of  summons  by  mall  on  the  superinten- 
dent of  insurance  of  which  he  makes  a  written  ad- 
mission was  held  Insufficient  by  the  circuit  court  of  . 
the  United  States  in  Farmer  v.  National  L.  Asso. 
of  Hartford,  Conn.,  m  Fed.  Rep.  829,  28  AbtK  N.  a 
421,  under  Mew  York  Laws  18S4,  chap.  846,  1 1,  an-  . 
thorlzing  servloeon  him  in  a  suit  against  a  fonlgn 
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Albert  Wih1borg»  the  agent  at  Big  Stone 
City,  was  more  full  And  specific  as  to  the 
nature  of  the  agency,  but  we  will  insert  only 
ft  few  paragraphs  of  the  same :  **  Afflimt  fur- 
ther states,  on  oath,  that  at  the  instance,  and 
by  and  with  the  consent  and  instructions,  of 
the  said  Charles  Betcher  Lumber  Company, 
be  inserted  in  a  certain  newspaper,  the 
Western  Wave,  published  at  said  city  of  Big 
Stone  City,  an  advertisement  of  the  business 
of  the  said  Charles  Betcher  Lumber  Com- 
pany, including  the  name  of  affiant  as  agent 
thereof :  .  .  .  that  affiant  had  full  power 
and  authority  to  hire  laborers  as  he  deemed 
best  from  time  to  time,  to  make  contracts 
with  them  for  the  amount  of  their  hire,  and 
to  pay  the  same,  and  that  affiant  had  power 


and  authority  from  the  said  Cliarles  Betcher 
Lumber  Company  to  bring  suits  in  tlie  name 
of  said  Charles  Betcher  Lumber  Company 
whenever  he  deemed  the  same  to  be  necessary 
for  the  protection  of  the  interests  of  said  cor- 
poration, to  engage  attorneys  for  the  prose- 
cution of  said  suits,  and  to  settle  and  adjust 
the  claims  upon  which  such  suits  were  based  '^ 
.  .  .  that  affiant  at  all  times  during  hia 
connection  with  the  said  Charles  Betcher 
Lumber  Company,  at  the  city  of  Big  Stone 
City  [has  beeii] ,  held  out  to  be,  and  has  l>ecn, 
and  has  been  authorized  by  the  said  Charles - 
Betcher  Lumber  Company  to  hold  himself 
out  to  be,  the  sole  agent  of  the  said  corpora- 
tion at  the  city  of  Si^  Stone  City,  for  the 
general  transaction  of  its  business  in  all  its 


Insuranoe  oompany  which  has  appointed  him  its  at- 
torney on  whom  prooeas  ^^may  be  served"  with  the 
same  effect  as  If  the  compaDy  or  association  ex- 
isted in  this  state. 

This  was  in  a  case  removed  from  a  state  court. 
But  on  the  same  state  of  facts  and  apparently  in  the 
identical  case  (thouirb  how  It  came  baclc  into  the 
state  court  does  not  appear)  it  was  subsoqueDtly 
held  by  the  Reneral  term  of  the  supreme  court  in 
New  York  that  written  admission  of  service  by  the 
•uperinteodent  of  insurance  in  New  York,  who 
has  been  appointed  an  attorney  to  receive  service 
for  the  forolKU  insurance  company,  constitutes  a 
sufBcieot  service,  althoujrh  the  summons  was  sent 
him  by  mail.  Farmer  v.  National  L.  Asso.  of  Hart- 
ford, Conn.  b7  Hun.  119. 

Tlie  refusal  of  the  insurance  commissioner  to  re- 
ceive process  aval nst  a  foreign  insurance  company, 
which  he  hhs  power  to  receive,  will  not  prevent 
such  attempted  service  from  being  effect uaL 
Knapp  V,  National  Mut.  F.  Ins.  Co.  80  Fed.  Kep. 
107. 

Althbuffh  a  summons  in  an  action  In  the  city 
oourt  of  New  York  cannot  ordinarily  be  served 
outside  of  the  olty,  an  Implied  exception  is  made 
In  respect  to  service  on  a  foreign  Insurance  com- 
pany by  the  statute  authorizing  service  upon  the 
superintendent  of  Insurance,  and  he  may  be  served 
at  his  office  In  Albany.  People  v.  New  York  City 
Ot,  Justices,  88  N.  Y.  8.  B.  147. 

Summons  served  on  the  superintendent  of  insur- 
ance in  Kansas  in  a  suit  against  a  foreign  insur- 
ance company  must  be  directed  to  the  superlntend- 
enU  but  otherwise  the  same  in  form  as  a  summons 
in  other  oases.  Westchester  F.  Ins.  Co.  y.  Cover- 
4lale,  48  Kan.  448. 

AdmimUm  of  mtviee. 

An  agent  of  a  foreign  corporation  who  may  be 
served  with  process  may  acknowledge  service. 
Atlantic  ft  G.  B.  Go.  v.  Jacksonville,  P.  A  M.  B.  Co. 
8iGa.468. 

Service  on  a  foreign  corporation  accepted  by  Its 
attorney,  who  had  been  appointed  In  pursuance  of 
statute  as  one  upon  whom  process  against  it  might 
be  served,  is  sufficient  Wilson  v.  Martin-Wilson 
Automatic  Fire  Alarm  Co.  140  Mass.  24.  See  also 
fttpro,  Wwrmer  ▼•  National  L.  Asso.  of  Hartford, 
Conn. 

Return  of  terviee. 

A  return  of  service  on  a  **8tate  agent"*  of  a  for- 
eign insurance  company  sufficiently  shows  that  he 
Is  the  person  appointed,  under  Ho.  Rev.  Stat.  1879, 
I OOR    Stone  V.  Travelers  Ins.  Co.  78  Mo.  668. 

Where  the  statute  authorizes  service  upon  an 
•ffent  **in  charge  of  any  office  or  place  of  business*' 
of  the  corporation,  the  return  of  service  must  show 
that  the  agent  served  was  in  charge  of  such  office 
or  place  of  business.  Kiufeke  y.  Merchants  Dig. 
patch  Transik.  Co.  3  MoCrary,  817. 
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The  return  of  service  on  a  person  named  is  in- 
sufficient as  against  a  corporation,  if  it  fails  to 
connect  hlra  with  the  coi-poration.  Willamette 
Falls  Canal  MIU  A  Transp.  Co.  v.  Williams,  1  Or. 
W. 

The  return  of  service  on  ^*one  of  the  agents**  of 
a  foreign  insurance  company  is  insufficient  to  show 
service  on  an  agent  designated  by  the  company  to 
acknowledge  or  receive  service,  as  the  statute  con* 
templates  the  designation  of  but  one  such  agent. 
Gates  V.  Tusten,  88  Mo.  18. 

The  return  of  fecrvice  on  a  person  named  as  **law- 
ful  attorney"  of  a  foreign  corporation  sufficiently 
states  that  he  was  appointed  as  attorney  to  receive 
process.  Webster  Wagon  Co.  v.  Home  Ins.  Co.  27 
W.  Va.  814. 

The  return  of  service  stating  that  It  was  made  on 
a  person  named  **as  president"  does  not  sufficiently 
state  the  fact  as  to  the  character  of  the  person 
served.  Illinois  ft  M.  Teleg.  Co.  v.  Kennedy.  ^  111. 
819;  Michigan  State  Ins.  Co.  v.  Abens.  8I1L  App.  488. 

But  the  return  of  service  on  a  person  named, 
with  the  words  '^secretary  or*  the  corporation 
added  to  his  name,  sufficiently  shows  that  he  is  its 
secretary,  fienwood  Iron  Works  v.  Hutchinson, 
101  Pa.  8S0. 

A  return  of  service  upon  a  ''ticket  agent  and 
general  agent"  of  a  railroad  company  is  insulB- 
dent,  under  Ohio  Bev.  Stat.,  f  6044,  to  show  servioo 
upon  '*any  regular  ticket  or  freight  agent."  TsdU 
man  r.  Baltimore  &  O.  B.  Co.  45  Fed.  Bep.  156. 

The  return  of  service  on  an  agent  of  a  foreiirn 
corporation  Is  not  conclusive  as  to  the  fact  of  hie 
agency.  Mineral  Point  B.  Co.  v.  Keep,  28  lU.  9,  74 
Am.  Deo.  184. 

A  return  of  service  on  a  person  named,  reoftinc 
that  he  is  authorised  ^*to  acknowledge  service"  la 
not  insufficient  as  failing  to  show  that  be  received 
it,  where  the  statute  authorises  blm  to**acknowl- 
edge  or  receive  service."  Swallow  r»  Duncan,  IB 
Mo.  App.  622. 

In  garnUhmenl  eoMet, 

An  attorney  appointed  to  receive  service  in  **ae- 
tions  upon  any  liability  or  indebtedness  incurred 
or  contracted"  by  the  company,  under  Mich.  Comp. 
Laws,  I  1824,  cannot  be  served  to  a  garnishment 
proceedmg.    Moore  v.  Speed,  55  Mich.  84. 

A  resident  agent  of  a  foreign  mining  oompany, 
whose  duties  consist  In  acting  as  custodian  of  proi^ 
erty  in  the  county  where  its  minlnir  is  done  and  in- 
specting work  of  contrnctoxs  In  that  county,  maF 
be  served  In  garnishment  proceedings  against  the 
corporation,  under  How.  Stat.  <Mich.)  f  8086,  as 
amended  in  1889,  authorizing  s«»rvloe  *^opon  the 
president  .  .  .  the  general  agent,  or  such  other 
officer  as  the  corporation  may  appointor  the  court 
direct."  The  agent  served  need  not  be  a  general 
affent.    Shafer  Iron  Co.  v.  Stone,  88  Mich.  484. 

Garnishment  of  the  chief  or  managing  agent  of 
a  foreign  oorp9ratlon  doin^  bu^neas  in  the 
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details ;  that  at  no  time  duringaffiant's  con- 
nection with  the  said  Charles  Betcber  Lum- 
ber Company  has  any  person  or  persons  in 
the  state  of  South  Dakota  had  or  executed 
any  authority  or  su peri n tendency  over  him 
fn  his  connection  with  the  business  of  said 
corporation  at  the  city  of  6i^  Stone  City, 
and  that  he  was,  up  to  and  including  the 
said  1st  day  of  December,  1890,  the  sole 
a^ent  of  said  corporation  at  said  Big  Stone 
City,  as  aforesaid,  and  not  otherwise;  that 
affiant,  as  such  agent,  received  from  said  cor- 
poration an  annual  salary."  It  was  also 
abown  that  from  August  8th  to  the  17th  day 
of  October,  1889,  the  said  Fairchild  had  an 
advertisement  published  in  the  Grant  County 
Beview,    a    newspaper   published    in  said 


county,  as  follows:  "Clias.  Botcher  Lum- 
ber Co.  A.  J.  Fairchild,  ^lanagcr.  .  .  , 
Office  and  Yards,  Third  A  v.  and  Second 
Street,  Millbank,  South  Dakota."  It  was 
also  shown  that  from  May,  1890,  to  January 
15,  1891,  the  following  advertisement  was 
published  in  the  Western  Wave,  a  newspaper 
published  in  said  Grant  county:  ** Charles 
Betcher  Lumber  Company.  .  .  .  Albert 
Wihlborg,  Mana^rcr."  ft  was  also  shown 
that  said  Wihlborg  had  filed  several  me- 
chanics' liens  on  behalf  of  said  defendant, 
and  as  the  agent  of  said  company,  some  of 
which  he  haS  settled  and  released  as  such 
agent. 

While  the  term  ** managing  agent"  has  no 
strict  legal  definition,  and  it  is  not  easy  to 


may  be  upheld,  under  Missouri  statutes,  authorfz- 
ing  frarniphment  of  corporations  by  servloe  on 
Buch  an  agent.  The  statute  applies  to  foreign  oor- 
porations.  McAllister  ▼.  Penasylvaoia  Idb.  Co.  28 
If  o.  214. 

A  foreign  oorporation  doing  buBiness  In  the  state 
is  subject  to  garnishment  by  servloe  on  Its  agent. 
Hannibal  ft  St.  J.  B.  Go.  v.  Crane,  1(B Si.  t49,  40  Am. 
Bep.  581. 

A  foreign  corporation  is  subject  to  garnishment 
tn  a  state  in  which  it  owns  property,  or  In  which 
Che  oause  of  action  arnfle.  Brauser  v.  New  Bog- 
land  F.  Ins.  Co.  21  Wis.  507. 

In  Bushel  v.  Oommon wealth  Ins.  Co.  15  8erg.  ft  B. 
17V,  a  foreign  oorporation  was  held  subject  to  gar- 
Dfehment,  and  it  was  said  that  a  foreign  corpora- 
tion was  not  exempt  from  suit,  but  that  the  dt£B- 
eulty  OS  to  suits  against  such  corporations  arose 
from  the  tact  that  there  was  no  person  within  the 
limits  of  the  state  on  whom  process  could  be  served. 

A  corporation  qualified  to  do  business  In  the 
•tate  by  compliance  with  Its  statutes  is  subject  to 
^arnistameDt  there.    Barr  v.  King,  06  Pa.  485. 

A  foreign  railroad  corporation,  accepting  the 
privilege  of  extending  its  road  into  the  state  on 
condition  of  keeping  a  resident  manager  or  oflScer 
on  whom  process  may  be  served,  is  subject  to  gar- 
nislimentin  the  state.  Fithlan  v.  New  York  ft  E. 
K-  Co.  31  Pa.  114. 

But  in  Dawson  v.  Campbell,  2  Miles  (Pa.)  171,  it 
-was  held  that  a  bank  incorporated  In  another  state 
could  not  be  garnished  by  service  on  its  president 
while  he  was  paasiog  through  the  state. 

The  agent  of  a  foreign  insurance  company  for 
Soutb  Carolina  and  Florida,  who  resides  in  Oeor- 
grla,  in  which  state  the  company  does  no  business, 
cannot  be  served  In  Georgia  in  proceedings  of  gar- 
nishment or  attachment.  Schmidlapp  v.  La  Con- 
(lAnce  Ins.  Co.  71  Ga.  246. 

Serving  j/rocesa  of  federal  eourL 

A  circuit  court  of  the  United  States  may  take 
Jurisdiction  of  a  suit  brought  against  a  foreign 
corporation  by  service  of  process  upon  an  agent  of 
Ibe  company  whom  It  has  designated  for  that  pur- 
pose as  a  condition  of  doing  business  in  the  state.  If 
tbe  ether  requisites  of  Jurisdiction  exist,  as  by  such 
appointment  tbe  company  consents  to  be  found 
within  the  »tate.  Ex  poffie  Scbollcnberger,  96  IT.  8. 
Oao,  24  L.  ed,  853:  Wotherspoon  v.  Massachussetts 
Ben.  Aspo.  38  Fed.  Hep.  625;  Eaton  v.  St  Louis 
Sfaakespear  Mln.  ft  Smelting  Go.  2  McCrary.  862:  Al- 
lyrigbt  v.  EmpireTransp.  Co.  18  Alb.  L.  J.  8^  UPat. 
Off.  Ohz.  523:  Knott  V.  Southern  L.  Ins.  Co.  2  Woods 
C  C  479;  Wilson  Packing  Co.  v.  Hunter,  8  Blss.  429; 
Bat-Sweat  Mfir.  Co.  v.  Davis  Sewing  Machine  Co. 
81  Fed.  Bep.  294;  Gray  v.  Quicksilver  Mhi.  Co.  21 
Ved.  Bep.  288;  Hussey  Mfg.  Co.  v.  Deering,  2Q  Fed. 
TBep.796. 

The  same  is  true  of  the  appointment  of  an  agent 

9B  L.  R.  A. 


in  the  District  of  Columbia  in  order  to  be  sllowod 
under  act  of  congress  to  extend  business  into  that 
District.  Baltimore  ft  O.  K.  Co.  v.  Harris,  79  U.  S. 
12  Wall.  65, 20  L.  ed.  854. 

Ex  parte  Schollenberger,  supra,  expressly  over> 
rules  the  esses  of  Day  v.  Newark  India  Bubber 
Mfg.  Co.  1  Blatchf.  028,  Pomeroy  v.  New  York  ft  N. 
H.  B.  Co.  4  Blatchf.  UO.  and  Stlllwell  v.  Empire  P. 
Ins.  Co.,  4  Cent.  L.  J.  463,  and  also  overrules,  with- 
out mentioning  it,  the  case  of  Hume  v.  Pittsburgh, 
C.  ft  St.  L.  B.  Co.,  8  Biss.  31. 

A  corporation  whose  sole  place  of  business  is  in 
New  Tork,  where  ail  its  directors  and  corporators 
reside,  although  it  was  organized  under  the  laws  oC 
Colorado,  may  be  sued  in  a  circuit  court  of  the 
United  States  by  service  on  its  ofBcers  In  New 
York.  Hunter  v.  International  Bailwoy  Imp.  Co. 
26  Fed.  Bep.  299. 

Service  of  process  In  a  suit  in  a  circuit  court  of 
the  United  States  against  a  foreign  corporation, 
under  the  provisions  of  a  state  statute  requiring 
service  on  one  of  certain  offloers,  if  any  such  ia 
within  the  county,  must  be  made  on  such  an  of- 
ficer if  he  is  within  the  district  or  territorial  limits 
of  the  Courtis  jurisdiction.  Lung  Chung  v. 
Northern  Pao.  B.  Co.  19  Fed.  Bep.  254;  Miller  v. 
Norfolk  ft  W.  B.  Co.  41  Fed.  Bep.  431. 

Where  the  cause  of  action  did  not  arise  within 
the  state  so  as  to  authorize  servloe  of  process  upon 
an  agent  of  a  foreign  oorporation  under  a  state  stat- 
ute, it  was  held  that  the  corporation  was  not  found 
within  the  district  for  the  purpose  of  suit  in  a 
federal  court  merely  because  it  had  a  passenger 
agent  there  whose  sole  duty  it  was  to  solicit  travel, 
but  without  authority  to  sell  tickets.  Maxwell  v. 
Atchison,  T.  ft  S.  F.  B.  Co.  84  Fed.  Bep.  286. 

A  foreign  oorporation  not  engaged  in  business 
in  the  state  is  not  *'found**  there  for  the  purpose 
of  service  of  process  of  the  federal  court,  because 
Its  president  Is  temporarily  there  on  behalf  of  the 
oorporatioui  Good  Hope  Co.  v.  Bailway  Barb 
Fencing  Co.  22  Fed.  Rep.  635;  St  Louis  Wire- Mill 
Co.  V.  Consolidated  Barb  Wire  Co.  82  Fed.  Rep.  802, 

Nor  because  Its  officers  have  run  a  train  into  the 
state  for  mere  exhibition  and  advertising.  Car- 
penter v.  Westinghouse  Air  Brake  Co.  83  Fed.  Repw 
434. 

As  to  the  residence  or  citizenship  of  a  corporatioQ 
for  the  purpose  of  federal  jurisdiction  in  a  state 
other  than  that  of  Its  creation,  see  note  to  Stephens 
V.  St.  Louis  ft  S.  F.  B.  Co.  (C.  C.  W.  D.  Ark.)  14  U 
n.  A.  184. 

KnglUheasei, 
Where  a  foreign  corporation  is  actually  carrying 
on  business  at  an  office  In  that  country,  it  may  be 
sued  in  an  English  court,  and  the  service  of  tbe  writ 
of  summons  on  the  head  officer  at  the  place  of  busi* 
ness  in  England  is  good  service  on  the  corporatioa* 
under  Order  LX,  r.  8.  Hoggin  v.  Comptolr  D'Bi- 
compte  de  Paris,  L.  J.  167. 
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formulate  or  laj  down  a  general  rule  that| 
will  gorern  all  cases,  yet  we  are  of  the  opin- 
ion that  the  facts  in  this  case  show  that  both 
Fairchild  and  Wihiborg  were  ''managing 
asrents, "  within  the  meaning  of  the  statute. 
Tlie  latest  and  perhaps  the  most  satisfactory 
definition  of  a  managing  agent  is  that  laid 
down  by  the  court  of  appeals  of  New  Yorlt 
in  Tucliband  v.  Chicago  d  A,  R,  Co, ,  supj'a. 
The  court  says:  '*(2)  Whether  Oberg, 
within  the  meaning  of  the  Code  [mpra]^  was 
the  'managing  agent.*  The  defendant  like 
other  railroad  corporations,  necessarily  has 
not  only  directors,  a  treasurer,  and  secretary, 
but  other  officers  and  agents.  By  these  per- 
sons, or,  under  their  direction,  by  others, 
the  business  of  the  company  is  conducted. 
From  the  very  nature  of  a  body  corporate, 
service  of  process  cannot  be  personal,  and  at 
common  law  it  was  made  bj  serving  it  on  a 
proper  officer ;  so  tliat  it  might  come  to  the 
knowledge  of  the  company,  and  then  further 
proceedings  by  distress.  1  Tidd,  Pr.  121. 
Under  the  statute  [supra]  the  same  object 
was  in  view ;  and  when  the  corporation  has 
an  office  in  this  state  where  a  substantial 
portion  of  its  business  is  transacted  by  a  per- 
son designated  by  itself  as  a  'general  agent,' 
although  followed  by  words  indicating  some 
one  department,  it  may  safely  be  assumed 
that  the  object  of  the  statute  will  be  accom- 
plished. It,  of  course,  intends  a  managing 
agent  in  this  state ;  and,  where  a  corporation 
created  bv  the  laws  of  any  other  state  does 
business  in  this  state,  the  person  who,  as  its 
agent,  does  that  business,  should  be  con- 
sidered its  managing  agent ;  and  more  especi- 


ally should  that  be  so  ^here  the  foreign  cor- 
poration has  an  office  or  ])]acc  of  business  in 
this  state,  and  when  that  office  is  in  charge 
of  that  person,  and  he  there  acts  for  the  cor- 
poration. He  is  there  doing  business  for  it» 
and  so  manages  its  business.  Such  person  is, 
in  every  sense  of  the  words  used  in  the  stat- 
ute, a  managing  agent.  .  .  .  So  far  as 
the  cases  cited  iy  the  appellant  hold  a  oon- 
trary  doctrine,  they  cannot  l)e  approved.  To 
limit  service  by  requiring  the  person  served, 
in  case  of  an  action  against  a  railroad  cor- 
poration, to  be  one  who  controls  'the  general 
and  practical  operations  and  business  of  run- 
ning the  road,'  would  so  restrict  the  mean- 
ing of  the  statute  as  to  render  it  useless. 
Such  an  agent  would  naturally  find  his  oc- 
cupation and  engagement  in  the  state  where 
the  road  was  domiciled  or  operated ;  and  if 
his  incidental  presence  in  this  state  sub- 
jected him  to  process,  as  representing  the 
corporation,  it  cannot  be  supposed  that  the 
legislature  intended  to  confine  the  remedy  to 
him  alone.''  The  case  of  American  Exp,  Co. 
V.  Johmon,  17  Ohio  St.  641.  is  directly  in 
point,  and  the  law  is  so  clearly  stated  that 
we  quote  the  decision  in  full:  **By  the 
Court.  The  plaintiff,  who  was  defendant  in 
the  original  action,  is  a  foreign  corporation, 
and  the  principal  ground  of  error  relied  upon 
is  the  alleged  insufficiency  of  the  service  of 
the  original  summons.  At  the  time  of  serv- 
ice the  company  had  a  general  'superintend- 
ent' for  the  state,  residing  at  Cleveland,  and 
two  or  more  'local  agents*  in  the  county  of 
Madison,  one  of  whom  resided  in  London, 
in  said  county,   and  kept  an  office  there, 


Service  may  be  made  on  the  bead  officer  of  a 
f  orelflra  corporation  at  its  place  of  business  In  Eng- 
land, under  Order  IX,  r.  8.  Haffffio  v.  Comptolr 
D'Escompte  de  Paris,  L.  R.  28Q.  B.  Div.  519. 

The  manaffer  of  the  London  affency  of  a  foreign 
bank,  which  does  banking  business  in  London, 
may  be  served  for  the  company  as  *it8  bead  pffioer.** 
Lhoneuz  v.  Hong  Kong  &  S.  Banking  Corp.  L.  B. 
88Ch.Dlv.  440. 

But  the  agent  of  an  Amerloan  hotel  company, 
which  has  an  English  agent  and  office  merely  for 
oonvenience  of  deaUng  with  its  shares  which  are 
mostly  owned  in  England,  cannot  be  served  with 
process  for  the  company  as  a  **head  officer.**  Bab- 
cock  V.  Cumberland  Gap  Park  Co.  [1888]  1  Ch.  863. 

But  an  American  corporation  having  a  branch 
office  and  place  of  business  in  which  it  carries  on 
its  operations  In  England,  may  be  sued  there  by 
service  on  its  resident  agent,  distinguishing  this 
case  from  one  in  which  a  foreign  corporation  has  a 
mere  agency,  and  not  a  branch  office  or  place  of 
business  in  England.  Kewby  v.  Van  Oppen  &  Colts 
Mfg.  Co.  L.  R.  7  Q.  B.  808, 41 L.  J.  Q.  B.  148, 26  L.  T. 
N:  8. 164. 20  Week.  Bep.  883. 

A  London  agent  of  a  company  having  head  of- 
fices in  l-aris,  Bordeaux,  and  Marseilles,  was  held 
not  to  be  the  head  officer,  clerk,  secretary,  or 
treasurer  of  the  company,  within  the  meaning  of 
Order  IX,  r.  8,  relating  to  service  on  corporations. 
Nutter  V.  Messagerles  Marltimesde  France,  54  L.  J. 
Q.  a627. 

A  foreign  corporation  is  held  not  to  be  within 
the  provisions  of  8a  18  and  19  of  the  Common  Law 
Procedure  Act  of  1852,relating  to  service  on  persons 
out  of  tbe  Jurifidiction.  Ingate  v.  Austrian  Lloyd^s 
Co.  4  C.B.N.  S.  704. ]e7  L.  J.  C.P.  828,  4  Jur.  N.8.975. 

As  the  clear  language  of  the  rules  does  not  allow 
Sootohmen  or  Irishmen  domiciled  in  their  native 

28  L.  R.  A. 


country  to  be  sued  In  England,  a  corporation 
which  has  its  registered  offioe  in  Scotland,  though 
it  does  business  also  in  England,  cannot  be  served 
in  England.  Watkins  v.  Scottish  Imperial  Ins.  Co. 
I..B.23Q.  B.  Div.286. 

So  a  Scottish  accident  Insurance  company  regis- 
tered in  Scotland  is  not  suable  in  England,  because 
of  an  agency  there.  Jones  v.  Scottish  Aoc  Ins.  Go. 
I1.B.  17Q.B.I>lv.421,66Ii.J.Q.a416,66  L.T.N. 
S.S18. 

The  manager  of  an  English  branch  of  a  Scotch 
corporation  cannot  be  served  with  process  for  the 
company,  where  the  companies  act  under  which 
tbe  corporation  was  registered  requires  summons 
to  be  served  at  its  ^^reglstered  office.**  Wood  v. 
Anderston  Foundry  Co.  86  Week.  Bep.  918. 

A  Scotch  railroad  company,  whose  charter  under 
act  of  parliament  includes  tbe  English  companies 
clauses  act  so  far  as  necessary  to  permit  the  opera- 
tion of  a  few  miles  of  road  In  England,  was  held  to 
have  Its^'principal  office**  for  tbe  purpose  of  serving 
process  In  Scotland  only,  and  that  Its  English  incor- 
poration was  for  a  limited  purpose  and  insufficient 
to  Justify  service  In  England.  Palmer  r.  Caledonian 
E.  Co.  [1802]  1 Q.  B.  828,  reversing  [1682]  1 Q.  B.  607 
This  decision  seems  to  overrule  that  of  Wilson  v 
Caledonian  B.  Co.,  6  Ezch«  822, 6  By.  Cas.  77S,  1 L.  M. 
&  P.  731. 20  L.  J.  Exch.  6. 16  Jur.  17.  In  which  servioe 
on  the  secretary  of  such  company  while  tempo* 
rarily  In  London  at  a  meeting  of  shareholders  was 
held  good. 

A  booking  clerk  or  ticket  agent  cf  a  Scotch  rail- 
road company,  which  runs  for  a  few  miles  over  an 
English  road  cannot  be  served  as  the  **head  of- 
ficer** of  the  company,  under  the  Common  Law 
Procedure  Act  of  1852,116,  although  he  is  the  one 
officer  resident  in  England.  Mackoreth  v.  Glasgow 
&  W.  B.  CO.L.  B.8  Exch.  148.  &  A.B» 
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'^here  he  received  and  forwarded  packages 
-tfor  the  company,  and  did  all  the  business  of 
^e  company  usually  tranflacted  in  such  re- 
•^xiving  and  forwarding  ofilces.     Service  was 
imade  upon  the  said  agent  at  London  alone ; 
and  the  question  is,   wliether  he  was  the 
'managing  agent'  of  tlie  company,  within 
"the  meaning  of  tbe  sixty-eighth  section  of  the 
Code?     We  think  he  was  such  managing 
agent,  and  that  the  service  was  sufficient. 
In   McAllUter  v.  Pennsylvania  Ins.    Co.,  28 
!Mo.  214,  the  court  says:    **It  would  seem 
to  be  a  reasonable  interpretation  of  the  lan- 
guage of  the  twenty-sixth  section  of  tbe  At- 
tachment Law  that  an  agent  of  a  foreign  in- 
-surance  company  located  here,   and  doing 
l>usine88  under  this  Law  of  1855,  should  be 
'^teemed  a  'managing  officer'  of  such  corpo- 
Tation  for  all  the  purposes  of  an  attachment 
or  garnishment.     Such  agents  do  in   fact 
'Siepresent  the  corporation  here,  although,  in 
-th^  foreign  county  where  the  corporation  has 
%3een  chartered  and  its  chief  place  of  business 
-Is,  there  is  another  chief  officer  of  such  cor- 
poration.    We  are  not  aware  of  any  princi- 
ple of  public  policy  which  could  induce 
tbe   legislature  designedly  to  discriminate 
^>etween  domestic  insurance  companies  and 
^these  agencies  of  foreign  insurance  companies 
^rhich  they  have  allowed  to  transact  busi- 
ness here  with  all  the  privileges  of  domestic 
'<^rponitions,  so  as  to  exempt  the  latter  from 
liability  to  a  process  to  which  the  former  is 
undoubtedly  liable."     White  Lake  Lumber 
Co.    V.    Stone,   19  Neb,   402.     The  case  of 
Tuchband  v.    Chicago  A  A.  B.   Co.,  supra, 
«hows  that  the  principles  laid  down  in  some 
•of  the  earlier  cases  in  New  York,  cited  by 
-mppellant's  counsel,  are  in  effect  overruled. 
JLs  showing  what  agents  are  not  regarded  as 
-managing   agents,    we   quote   briefly   from 
Meddington  v.  Mariposa  Land  A  Min,  Co.,  19 
Hun,  405 :    "  Hence  arises  the  material  ques- 
*tion  upon  this  appeal,  viz.,  whether  Bruma- 
^im  can  be  regarded  a  'managing  agent'  of 
-the  corporation,  within  the  meanme  of  said 
•atatute,  so  as  to  authorize  the  service  upon 
bim  of  a  summons,  in  order  to  commence  an 
-action  In  this  state.     The  duties  which  were 
aflsigoed  to  Brumagim  by  the  company  were 
-Testricted  in  regard  to  their  nature  and  ex- 
tent, and  the  performance  of  such  duties  was 
aabject  to  the  direction  and  control  of  the 
-eompany.     We  do  not  perceive  that  any  ex- 
ercise of  independent  judgment  was  conflded 
'to  him,  and  he  seems  to  have  acted  entirely 
in   a  subordinate  capacity.     ...     It   is 
^uite  clear  that  the  legislature  attached  im- 
portance to  the  term  'managing  agent,'  and 
-employed  it  to  distinguish  a  person  who 
4riiould  be  invested  with  general  power,  in- 
volving the  exercise  of  Judgment  and  dis- 
-eretion,  from  an  ordinary  agent  or  em  ploy  6, 
'Who  acted  in  an  inferior  capacity,  and  un- 
<ler  the  direction  and  control  of  superior  au- 
-Chority,  both  in  regard  to  the  extent  of  the 
*work  and  the  manner  of  executing  the  same. 
^*rhe  distinction  thus  attempted  to  be  drawn 
-^pve  deem  reasonable,  and  in  harmony  with 


the  obvious  purpose  of  the  statute  in  resani 
to  the  service  of  process  u])on  a  foreign  cor- 
poration. It  won  Id,  indeed,  be  a  grcal  hard- 
ship to  allow  actions  to  be  commenced  against 
foreign  corporations  by  the  service  of  a  sum- 
mons upon  an  inferior  agent  or  servant,  who 
by  reason  of  ignorance  or  heedlessness,  would 
be  quite  likely  not  to  apprehend  the  purpose 
of  such  service,  and  Uierefore  neglect  the 
same."  In  the  latter  case,  Brumagim  was 
simply  employed  in  the  citv  of  New  York 
as  transfer  agent  of  the  defendant's  stock, 
and  was  autliorized  to  collect  assessments, 
and  remit  them  to  the  company.  In  the 
former  case,  decided  by  the  court  of  appeals 
some  ten  years  later,  Oberg,  the  agent,  was 
described  in  the  company's  time  table  as 
"General  Agent,  Passenger  Department,  261 
Broadway,  N.  Y.**  He  had  nothing  to  do 
with  the  freight  department,  but  he  occupied 
an  office  over  which  was  the  sign  **  Chicago 
<&  Alton  R.  R.,"  etc.,  which,  as  the  court 
says,  indicated  that  the  office  was  a  general 
office,  for  the  transaction  of  railroad  business 
connected  with  the  defendant's  line  in  that 
city.  It  seems  to  us  that  the  facts  in  the  case 
at  bar  clearly  bring  the  agents  within  the 
principle  of  the  case  in  115  N.  Y.  Fair- 
c;  1  had  charge  of  the  entire  business  of  the 
deleudant  at  Mi  11  bank,  paid  freights,  made 
contracts,  hired  and  discharged  men,  and 
held  himself  out  to  the  public  and  adver- 
tised himself  as  manager.  He  exercised,  in 
all  the  business  of  the  defendant  at  that  point, 
discretionary  powers  and  independent  judg- 
ment. He  was  subject  only  to  the  control  of 
the  company,  with  which  he  corresponded 
directly,  'the  defendant  had  an  office  and 
lumber  yard  entirely  under  the  control  of 
Fairchild,  subject,  of  course,  as  are  all  man- 
aging agents,  to  the  control  of  the  corpora-  • 
tion.  The  same  may  be  paid  of  Whilborg. 
at  Big  Stone  City.  *He  occupied  a  place  of 
business,  where  the  lumber  of  the  defendant 
was  sold  and  dealt  in,  under  his  sole  cliarge ; 
and  he  held  himself  out  and  advertised  him- 
self, under  instructions  of  the  defendant,  as 
manager.  He,  too.  exercised  discretion  and 
an  independent  judgment  in  the  management 
of  the  business,  and  received,  as  such  man- 
ager, an  annual  salary.  Neither  of  these 
agents  occupied  the  position  of  **•  inferior 
agents"  or  '^ servants,"  in  the  ordinary  scnst* 
in  which  these  terms  are  used,  or  were  used 
by  the  court  in  the  cases  quoted  from.  VJ 
Hun.  We  have  examined  all  the  authorities 
cited  by  counsel  for  the  appellant  to  which 
we  have  access,  but  they  were,  in  nearly  all 
cases,  decided  under  provisions  of  statutes  so 
dissimilar  to  our  own,  or  the  agent's  powers 
were  so  limited  as  to  afford  us  but  little  aid 
in  deciding  the  question  before  us.  Our 
conclusions  are  that  the  learned  circuit  court 
was  clearly  right  in  denying  the  appellant's 
motion  to  set  aside  and  vacate  the  judgment 
rendered  in  this  case,  and  that  the  order  ap 
pealed  from  should  be  affirmed. 

The  order  of  the  Circuit  Court  is  tlwr^ore 
affirmML 
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OMAHA  &  REPUBLICAN  VALLEY  R. 

CO.,  Plff.  in  Err., 

a. 

Bernard  CLARKE. 

(86  Neb.  867.) 

*!•  In  an  action  ai^alnst  a  railway  com- 
pangr  for  ne£^li|pently*  wrong^ftillyt  and 
unlaiprftilly  blowing:  off  steam  from  Its 
engine,  whereby  the  pJalntiff*8  horses  were 
fricrhtened  and  ran  away,  breaking  his  leg,  etc.,— 
Htid,  that  the  words  employed  im  plied  that  steam 
was  blown  off  needlessly  and  unnecessarily,  and, 
as  no  objection  had  been  made  to  the  petition  by 
demurrer,  it  was  suffloient  after  demurrer. 

8t  A  railway  eompany«  in  the  lef^iti. 
mate  transacticm  of  its  business*  has 
the  riirht  to  use  steam,  and  is  not  liable  for 
the  proper  and  necessary  use  of  the  same,  even 
if  it  result  in  injury  to  others,  as  by  frightening 
horses  and  oansing  them  to  run  away.  If,  how- 
ever,  an  engineer,  within  a  city  where  teams  are 
constantly  peraing,  needlessly  and  unnecessarily 
op^ns  the  valves  of  his  engine  and  frightens  such 
horses,  and  oauses  them  to  run  away  and  commit 
injury,  the  company  will  be  liable,  provided  the 
plaintiff  is  free  from  contributory  negligence. 

8.  There  beings  testimony  which  would 
warrant  the  Jury  in  finding  a  Terdict 

against  the  defendant,  It  was  properly  submitted 
to  them,  and  the  court  did  not  err  In  refusing  to 
direct  a  verdict  for  the  defendant. 

On  reheatino* 
1 4.  In  order  to  render  a  railroad  com- 
pany liable  for  injuries  caused  by 
horses  running  aivay  in  consequence 
of  fHght  caused  by  steam  escaping  from  the 
valves  of  an  engine,  it  must  appear,  not  only  that 
the  opening  of  the  valves  woh  unnecessary,  but 
also  that  it  was  done  under  such  circumstances 
as  to  Imply  a  failure  to  exercise  that  care  which 
a  prudent  and  reasonable  man  would  exercise 
under  similar  circumstances. 

5.  While  negligence  is  an  Inference  to 
be  drawn  fk*om  the  facts*  the  existence  of 
the  facts  themselves  must  not  be  left  to  conject- 
ure, but  facts  must  be  established  by  evidence 
which  would  warrant  a  reasonable  man  in  Infer- 
ring negligence. 

6.  The  evidence  in  this  ease  re-exam- 
ined* and  held  insufficient  to  sustain  the 
▼erdiok 

(January  8, 1883.) 

ERROR  to  the  District  Court  for  Madison 
County  to  review  a  judgment  in  favor  of 
plaintiffin  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  been 

*Headnotes  by  Maxwsll,  C^  J, 
f Rehearing  headnotes  by  iBvm,  C 


caused  by  the  defendant's   negligence.    S^- 

versed. 
The  facts  are  stated  in  the  opinion, 
Messrs.  J.  M.  Thurston,  W.  R.  Kelly*. 

and  E.  P.  Smith  for  plaintiff  in  error. 
Messrs.  F.  P.  Wi^^ton  and  E.  F.  Gray  for 

defendant  in  error. 


NoTB.— The  liability  of  a  railroad  company  In  re- 
spect to  frightening  horses  by  blowing  off  steam 
while  a  locomotive  is  standing  in  or  near  a  street  is 
■hown  by  the  above  esse,  which  though  deciding 
no  new  principle,  iUustrates  the  subject  very 
fliearly. 

Am  to  liability  for  blowing  whistle  even  when  the 
■Igiisl  is  required  by  statute,  see  Butler  v.  Oamden 
*▲.  B.Oo.(N.J.)  ante,S8a. 


well,  Ch,  J.,  delivered  the  opinica- 
of  tlie  court: 

This  action  was  brought  bj  the  defendant 
in  error  against  the  plaintiff  in  error  to  re- 
cover for  personal  injuries,  and  on  the  trial' 
the  jury  returned  a  verdict  in  his  favor  for 
the  suni  of  $4,835,  upon  which  judgment  wa» 
rendered.  Tlie  questions  presented  are  many 
of  them  new  to  this  court.  The  cause  of  ac* 
tion  is  set  forth  in  the  petition  as  follows:. 
"That,  at  the  time  of  the  committing  of  the- 
wrongs  and  injuries  hereinafter  complained 
of,  the  said  defendant  was,  and  still  is,  a 
corporation  duly  incorporated  and  organized 
under  and  pursuant  to  the  laws  of  the  state 
of  Nebraska,  and  then  and  ever  since  owned 
and  operated  with  its  locomotive  and  cars  a. 
railroad  leading  from  Columbus,  in  Platte 
county,  Neb.,  to  and  through  the  city  of 
Norfolk,  in  Madison  county.  Neb.  That,  at 
said  time  of  the  committing  of  the  wrongs- 
and  injuries  hereinafter  mentioned,  said  city 
of  Norfolk  was  a  city  of  the  second  class, 
compactly  built  up,  of  the  population  of 
6,000  inhabitants,  and  then  had,  and  long^ 
prior  and  ever  since  has  had,  a  street  named 
'Norfolk  Avenue,'  and  also  call^  'Main 
Street, '  passing  through  said  city  in  its  most 
central  and  business  portion,  and  running 
east  and  west,  which  said  street  then  was, 
long  had  been,  and  still  is  the  principal 
street,  roadway,  and  thoroughfare  of  $j\id 
city.  That  at  said  time  of  the  committing 
of  the  wrongs  and  injuries  hereinafter  com- 

f^lained  of  the  defendant's  said  railroad  and 
ts  side  tracks  crossed  the  said  principal 
street,   roadway,   and  thoroughfare,    in  the 
central  and  most  public  business  portion  of 
said  city,  running  north  and  south.     That, 
at  said  time  of  the  committing  of  the  wrongs 
and  injuries  hereinafter  complained  of,   the 
said  defendant,  by  its  servants  and  agents, 
negligently,    wrongfully,    and   unlavvfully 
stopped,  left,   and  permitted  its  locomotive 
engines  to  stand  and  remain  headed  south  for 
a  long  time,   viz.,   for  the  space  of  twenty 
minutes,  on  its  side  track,  at  the  north  margia 
of  said  principal  street,  at  the  point  of  the 
said  crossing  ot  the  same  by  said  railroad  and 
side  tracks,  and  at  the  same  time  negligently, 
wrongfully,    and   unlawfully   omitted    and 
neglected  to  have  at  said  crossing  any  flagnma 
or  person  to  give  warning.     That  on  the  IStit 
day  of  August,  1888,  the  said  plaintiff  was 
engaged  in  hauling  dirt,   with  his  team  of 
horses  and  wagon,  upon  said  principal  street, 
roadway,  and  thoroughfare  in  said  city,   to 
grade  the  same  and  otlier  streets,  and  neces- 
sarily had  to  pass  and  repass  over  the  said 
crossing  of  the  same  by  said  railroad  and  side- 
tracks with  his  said  team  and  wagon ;  and 
having  unloaded  his  said  wagon  of   dirt  la 
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<me  of  the  said  streets,  and  the  plaintiff  then 
standing  upon  the  dirt  bed  or  planking  floor 
of  his  wagon,  necessarily,  without  any  neg- 
ligence, wrong,  default,  or  want  of  due  care 
on  his  part,  drove  his  said  team  of  horses  and 
wagon  west  in  the  center  of  said  principal 
street,  roadway,  and  thoroughfare  to  pass 
over  said  crossing,  when,  as  plaintiif  had  so 
driven  his  team  upon  said  crossing,  in  the 
center  of  said  principal  street  in  front  of  said 
locomotive  engine,  and  about  fifty  feet  from 
it,  so  left  standing  as  aforesaid,  the  said  de- 
fendant, by  its  servants  in  charge  of  its  said 
locomotive  engine,  neglij;:ently,  wrongfully, 
and  unlawfully,  suddenly,  and  without 
warning  to  the  plaintiff,  let  off  and  dis- 
charged steam  from  said  locomotive  engine. 
and  "from  the  cylinders  thereof,  in  great 
▼olume,  noise,  and  hissing  sound,  by  means 
Off  which,  and  the  several  negligent,  wrong- 
ful, and  unlawful  acts,  omissions,  and  de- 
faults of  the  defendant,  its  servants  and 
agents,  above  stated,  the  said  team  of  horses 
took  fright,  became  unmanageable,  ran 
away,  and  threw  the  plaintiff  off  from  said 
wagon,  down  under  the  same,  and  ran  said 
wagon,  and  the  wheels  thereof,  over  him, 
whereby  he  was  greatly  injured,  his  right 
leg,  between  the  knee  and  ankle,  was  crushed, 
and  both  bones  thereof  broken  in  several 
places,  and  mashed  into  several  pieces,  the 
thigh  of  the  same  leg  was  bruised  and  in- 
lured,  his  left  leg  and  thigh  and  ankle  were 
bruised  and  injured,  his  head  was  cut  and 
bruised,  and  he  was  otherwise  bruised  and 
injured,  from  which  injuries  he  became  and 
was,  from  thence  hitherto,  sick,  sore,  and 
crippled,  and  unable  to  carry  on  his  usual 
work  and  business,  and  from  which  injuries 
he  has,  from  thence  hitherto,  suffered  great 
pain  and  an;;uish,  and  from  which  injuries 
be  is  permanently  crippled  and  injurea,  and 
will  continue  to  suffer  pain  and  anguish  for 
the  remainder  of  his  life ;  and  that  he  has 
necessarily  incurred,  expended,  and  paid  out 
for  surgical  and  medical  attendance,  medi- 
cine, and  nursing,  in  endeavoring  to  be  cured 
of  said  injuries,  the  amount  of  $825,  and 
that  the  plaintiff's  entire  damages  in  the 
premises  are  $10,000."  To  this  petition  the 
railway  company  made  answer,  in  substance, 
denying  that  its  employes  wrongfully,  neg- 
ligently, and  unlawfully  permitted  its  en- 
fine  to  stand  on  the  track  at  the  point  ih- 
icated,  or  that  there  was  no  watcliman  at  the 
crossing  nemod :  denies  that  the  plaintiff  was 
driving  in  the  streets,  and  that  the  locomotive 
in  question,  suddenly,  without  warning,  let 
off  steam  from  the  cylinders;  with  other 
special  denials,  which  need  not  be  noticed. 
It  will  thus  be  seen  that  the  question  of  neg- 
ligence of  the  company,  and  the  contributory 
negligence  of  the  plaintiff  below,  were  fairly 
pfesented  to  the  jurv. 

It  is  insisted  with  great  earnestness  on 
behalf  of  the  plaintiff  in  error  that  the  peti- 
tion fails  to  allege  actionable  negligence,  and 
we  are  referred  to  the  case  of  AtdUson  d  N, 
M.  Co.  V.  Loree,  4  Keb.  446.  In  that  case  it 
was  held,  in  effect,  that  there  was  a  failure 
to  allege  that  the  arrangement  of  material  on 
the  can  was  unusual  and  unnecessary  in  the 
legitimate  transaction  of  the  business  of  the 

SSLuRA. 


company.  It  was  also  held,  in  effect,  that  the 
woras  **  scarecrow, "  •*  horrid, "  and  **  frightful 
appearance,  **  without  stating  in  what  respect, 
were  not  sufficient  to  raise  an  issue  upon,  and 
therefore,  taking  the  whole  petition  together, 
it  failed  to  state  any  dereliction  of  duty  on 
the  part  of  the  company ;  and  in  our  view  the 
decision  is  correct.  The  petition  in  this  case, 
however,  charges  that  the  railway  crosses  one 
of  the  principal  streets  of  the  city  ;  that  no 
flagman  was  placed  there :  that  the  plaintiff 
below,  without  notice  or  knowledge  of  the 
presence  of  the  engine,  drove  to  the  center  of 
the  street  to  pass  over  the  railway,  and  about 
fifty  feet  in  front  of  a  locomotive,  when  the 
person  in  charge  thereof,  ** negligently, 
wrongfully,  and  unlawfully,  suddenly,  and 
without  warning  to  the  plaintiff,  let  off  and 
discharged  steam  from  said  locomotive  en- 
gine, and  from  the  cylinders  thereof,  in  great 
volume,  noise,  and  hissing  sound,"  etc.,  by 
means  whereof  his  horses  were  frightened  and 
ran  away.  If  steam  was  blown  off  ** negli- 
gently, wrongfully,  and  unlawfully,"  then 
it  was  unnecessary,  and  in  violation  of  its 
duty.  Had  any  question  been  raised  upon 
the  petition,  a  demurrer  should  have  been 
interposed,  and  its  legal  effect  determined, 
before  going  to  trial.  This  was  not  done,  but 
its  sufficiency,  in  effect,  is  conceded;  and, 
liberally  construed,  it  states  a  cause  of  ac- 
tion. In  saying  this,  we  are  not  to  be  under- 
stood  as  deciding  that  where  the  cylinder 
cocks  are  opened,  and  steam  necessarily  blown 
off,  and  horses  frightened  thereby,  the  com- 
pany is  liable  for  the  damages.  Hahn  v. 
Sout/iem  Pae.  B,  Ch.  Hi  Cal.  005;  Beattp  v. 
Central  Iowa  R,  Co.  68  Iowa,  242 ;  Abbot  v. 
Kalbus,  74  Wis.  504.  In  the  case  last  cited, 
it  is  said,  in  effect,  that  the  evidence  did  not 
show  that  the  locomotive  made  any  other  than 
the  usual  noises,  and  all  the  cases  cited  by 
the  plaintiff  in  error  are  to  the  same  effect. 

But  it  is  said  that,  even  if  the  law  is  as 
contended  by  the  defendant  in  error,  still 
there  is  no  evidence  in  support  of  the  charge. 

One  George  R.  Latimer,  a  civil  engineer, 
called  as  a  witness  by  the  plaintiff  below, 
testified  that  he  was  about  600  feet  away  from 
the  engine  at  the  time  of  the  occurrence ;  that 
his  attention  was  called  to  the  scene  of  the 
accident  by  the  escape  of  steam.     ^  Question, 
You  may  state  what  attracted  your  attention,, 
and  what  you  saw.     Answer,  Well,  I  think 
there  was  several  of  us  there  together,  and  a 
remark  something  like   this  was  made. — I 
think  that  the  remark  was  made  by  some  of 
us, — that  that  engine  was  making  an  unusua. 
amount  of  noise.    That  was  about  the  re- 
mark.    O.  A  remark  was  made  by  some  one 
in  regard  to  the  engine?    A*  Yes,  sir.     Q. 
Did  you  look  up  then  to  see?    What  did  you 
do  w'hen  that  remark  was  made?    A.  1  turned 
around,  and  saw  a  team  running  away.     Q, 
You  remember  looking  around,  and  seeing  a 
team    running    away?     Whose    team    was 
that?    A.  I  learned  afterwards  that  it  waa 
Mr.  Clarke's  team.     Q,  Bernard  Clarke,  the 
plaintiff?    A,  Yes,  sir.     Q.  Did  you  see  the 
man  that  was  hurt?    A.  Yes,  sir.     Q,  State 
whether  or  not  he  was  the  same  man  uiat  waa 
driving  that  team.     A,  Yes,  sir.     Q,  Now» 
you  may  state  whether  or  not  that  was  Bem> 
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ard  Clarke,  the  plaintiff.  A,  Yes,  sir.  Q. 
It  was?  A,  Yes,  sir.  Q.  Now,  as  you  looked 
up  and  saw  tiiis  team  running  away,  did  you 
«ee  an  engine  near  to  the  team?  A,  Yes,  sir. 
Q.  Where,  as  you  looked  up,  was  the  team 
«nd  was  the. engine?  Where  was  the  team, — 
what  part  of  the  street  or  that  crossing,  —that 
railroad  crossing?  A,  Well,  it  was  just  near 
the  crossing,  just  on  the  crossing,  or  coming 
to  the  crossing  goin^  west.  Q.  Just  on  the 
crossing,  or  just  coming  to  the  crossing?  A, 
Yes,  sir ;  the  team.  Q.  Now,  where  was  the 
team  with  reference  to  the  middle  of  the 
etreet?  A,  It  was  very  near  the  middle  of  the 
street.  Q.  Now,  where  was  this  engine  that 
you  saw,  with  reference  to  the  team?  A,  It 
was  north  of  the  street.  Q.  Now,  how  near 
io  the  north.  That  street  runs  east  and  west? 
A,  Yes,  sir,  Q.  And  the  railroad  tracks  run 
north  and  south,  or  nearly  so?  A.  Yes,  sir. 
Q.  Now,  where  was  the  engine,  with  refer- 
«ace  to  the  north  margin  or  the  street?  A, 
Well,  it  was  very  close.  It  was  not  very  far 
away.  It  was  not  very  far  from  the  street. " 
On  the  cross  examination  he  testified :  ^  Q. 
^  Which  direction  was  you  looking  at  that 
particular  time?  A.  Well,  my  recollection 
is  that  I  was  facing  a  little  bit  northwest. 
'^.  Well  now,  what  were  you  looking  at  at 
the  time,  or  just  before,  you  heard  the  noise 
that  you  have  testified  to,  and  what  were  you 
doing?  A,  I  was  looking  at  the  winding  up 
the  tape.  Q.  You  was  looking  at  the  tape, 
was  you  not?  A,  Yes,  sir.  Q.  Who  was 
with  you  there?  A,  I  don't  remember  who 
the  parties  were.  Q.  Do  you  remember  who 
they  were,  or  how  many  there  were?  A,  I 
think  that  there  was  two.  Q.  Well,  now, 
what  do  you  remember  as  to  buildings  on 
that  side  of  the  street  where  you  were,  be- 
tween you  and  the  Elkhorn  Valley  track  and 
the  U.  r.  tracks?  A,  Well,  my  recollection 
is  that  ther<>.  was  this  building  that  we  have 
been  speaking  of, — the  Gravel  grocery. 
That  is  my  recollection  of  it.  Q.  Do  you 
remember  of  an.y  other  buildings  along  there? 
A.  I  don't  call  to  mind  just  now.  There 
may  bnve  been  a  house.  Q.  What  grocery 
•did  you  call  that?  A.  I  think  it  is  called  the 
•Gravel  Grocery.*  There  may  have  been  a 
■residence  or  two  there,  also.  Q.  Well,  now, 
while  you  was  winding  up  this  tape,  and 
paying  attention  to  the  tape,  what  was  it  that 
first  called  your  attention  to  the  runaway 
team?  A,  Well,  I  think  it  was  the  noise  of 
the  steam  that  I  heard.  Q.  Well,  now,  did 
you  hear  steam  any  more  after  you  observed 
the  runauav?  A.  I  don't  remember  of  hear- 
ing any  nofse  after  the  team  was  excited,  at 
that  time  that  I  looked  around,  and  saw  both 
of  them.  Q.  You  was  in  the  habit  of  pass- 
ing up  and  down  that  street  frequently?  A, 
Yes,  sir.  Q.  And  was  in  the  habit  of  seeing 
trains  and  engines  passing  over  this  particu- 
lar street?  A,  Yes,  sir.  O.  As  you  came  to 
and  from  your  place  of  residence?  A,  Yes, 
sir.  Q.  Had  you  not  frequently  heard  these 
engines  letting  off  steam  and  making  a  noise? 
A.  Yes,  sir.  Q.  Was  there  anvthing  partic- 
ular about  this  noise  which  called  your  atten- 
tion, more  than  any  ordinary  noise  that  hap- 
pens as  you  go  up  and  down  that  street  when 
you  have  heard  other  engines  letting  off 
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steam?    A,  I  presume,  probably,  that  I  hav« 
heard  the  noise  before  and  since." 

Mr.  Phillips,  a  carpenter,  testifies  that  lit 
was  at  Work  on  the  roof  of  a  story  and  a  half 
building  about  one  block  from  the  engine  al 
the  time  of  the  accident,  and  saw  what  trans- 
pired. "  Q^utticn,  You  may  state  what  you 
saw  and  heard  with  reference  to  the  engine 
at  the  time  that  you  saw  the  team.  AnKwer^ 
Well,  I  heard  an  unusual  amount  of  steam. 
That  is  what  attracted  my  attention.  That 
is  the  reason  that  I  looked  that  way, — and  the 
same  time  I  saw  the  team.  Q.  State  whether 
you  saw  the  team  or  not.  A,  Yes,  sir.  Q. 
Where  did  the  steam  escape  from?  A,  I  think 
that  the  engine  was  going  off  at  the  time, — 
and  also  escaping  from  the  cylinder  cocks. 
Q.  In  referring  to  the  cylinder  cocks,  what 
part  of  the  engine  do  you  refer  to?  A,  The 
steam  chest.  Q.  You  mean  down  on  the  sides 
of  the  engine?  A,  Yes.  sir.  Whereabout! 
is  that,  with  reference  to  the  front  trucks? 
A,  It  is  right  over  the  front  trucks.  Q.  And 
about  how  high  up  are  these  steam  cylinders? 
A,  Just  about  a  couple  of  feet.  Q.  What 
kind  of  a  sound  was  this  escaping  steam  ?  A, 
It  was  a  hissing  sound,  the  same  as  steam 
escaping.  Q.  Now,  what  was  it  that  first  at- 
tracted your  attention,  and  caused  you  to  look 
that  way?  A»  It  was  the  noise  of  the  steam. 
Q.  When  you  first  looked  up,  on  your  atten- 
tion being  so  attracted,  was  that  the  time  you 
spoke  of  as  first  seeing  the  team?  A,  Yes, 
sir.  Q.  After  you  first  looked  up,  and  first 
saw  the  team,  what  was  the  team  doing 
then,  — where  were  they  ?  Just  state  what  the 
team  was  doing,  and  what  the  driver  was  do- 
ing. State  all  the  facts,  as  you  first  looked 
up.  A.  Well,  the  team  was  running.  It 
had  started  to  run.  It  was  under  pretty  good 
headway.  Q.  Did  you  notice  it  when  it  had 
started  to  run?  A,  No,  sir;  I  did  not.  Q. 
It  was  running  when  you  looked  up  and  saw 
it?  A.  Yes,  sir.  O.  State  whether  it  went 
faster  after  you  first  looked  up.  A,  Yes,  sir ; 
it  went  faster  afterwards.  Q.  Well,  now, 
about  the  driver.  Did  you  notice  that  he 
was  holding  onto  the  lines  when  you  first 
looked  up?  A,  Yes,  sir;  he  was  on  the 
wa^on,  holding  onto  the  lines.  Q.  Did  jaxi 
notice  his  position  on  the  wagon?  A,  I  think 
that  he  was  sittine  down.  Q.  When  you 
first  looked  up  and  saw  the  team,  as  you 
spoke  of  a  little  while  ago,  what  was  its 
position?  I  want  to  locate  its  position  when 
you  first  looked  up  and  saw  the  team.  Whera 
was  it,  with  reference  to  the  front  of  the  en- 
gine? A.  It  was  between  me  and  the  engine, 
and  a  little  west.  Q.  Of  what?  A,  When 
I  first  looked  up  to  see,  it  was  a  little  bit 
west  of  the  engine, — probably  the  length  of 
the  wagon  west  of  the  engine.  Q.  It  was  a 
length  of  the  wagon  west  of  the  engine,  then? 
A.  Yes,  sir :  when  I  first  noticed  it.  Q.  How 
long  did  that  engine  keep  letting  oil  steam 
from  the  cylinder  cocks,  so  far  as  you  noticed 
it  at  that  time?  A,  I  did  not  pay  any  moro 
attention  to  the  engine.  I  kept  my  eye  on 
the  team  a  while  after  they  passed  by  whera 
I  was  at  work.  Q.  Did  you  notice,  by  hear- 
ing or  seeinff,  whether  the  steam  kept  on 
blowing,  or  let  up?  A,  \  could  not  say 
about  that.** 
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The  plaintiff  below  testifies:    *^ Answer,  I 
^TOTe  carefully  up  to  within  about  100  feet 
•of  the  crossing;;.    Then  I  tightened  on  the 
lines  and  braced  myself  up.     I  did  not  know 
but  what  the  engine  might  more,  and  I  pre- 
pared myself  for  any  emergency  that  might 
^ake  place,  the  best  I  could.     QueBti<m,  Did 
you  still  remain  standing?    Was  you  stand- 
ing?   A.    Yes,    sir.     Q,    That  was  within 
^bout  100  feet  of  the  crossing?    A.  Yes,  sir. 
O,    What  occurred    then?    A,    I   went   on 
.«Iowly.    I  could  not  tell  whether  I  was  trot- 
ting or  walking.     I  could  not  tell  which,  as 
I  was  on  the  crossing  and  entering  on  the 
-track  in  front  of  the  engine.    The  eneine  blew 
-off  steam,— a  loud,  hissing  noise.    Q.  At  that 
•time  was  you  still  standmg  up?    A,  When 
the  engine  blew  off  steam,   and  the  team 
jumped,  I  sat  down  on  the  wagon,  and  pulled 
-on  the  lines.     Q.  How  did  you  sit  down? 
A.  Well,  in  pulling  on  the  lines,  I  sat  down 
-quietly.     Q.  Stand  up,  and  just  show  us  how 
YOU  pulled  on  the  lines  and  sat  down.     A, 
Pulled  that  way,    and  sat  down   (witness 
8howinfl[  the  jury  how  he  did).      Steadied 
yourself  with  the  lines?    A,  Yes,  sir.     O. 
You  held  the  lines  as  tight  as  you  could? 
Your  feet  were  towards  the  horses?    A,  Yes, 
sir ;  towards  the  horses.     Q.  Just  tell  us  again 
what  point  you  were  at  when  the  team  took 
fright  and  jumped,    with  reference  to  the 
front  of  the  engine.     A.  I  said  that  I  was 
-entering  on  the  railroad   or  railway, — just 
^nt^^ring  on  it.     My  team  was  just  entering 
the  railroad  track  Uiat  the  engine  was  on.    O. 
When  the  team  jumped?    A,  Yes,   sir.     Q. 
Had  you  got  on  past  the  engine  when  they 
first  jumped?    A,  The  team  was  entering  the 
track  that  the  engine  was  on  at  the  time  the 
noise  was  made  from  the  engine.     Q.  Now, 
this  noise  from  the  engine, — state  the  ap- 
pearance of  any  steam  that  you  saw  or  heard. 
A.  I  did  not  see  any  steam.     I  heard  a  laud, 
Jiissing,  continuous  blowing  off  of  the  steam. 
^.   Y'ou  sa^  that  you  did  not  see  it?    A,  No, 
sir.     Q,  Did  you  have  time  to  look  at  it? 
A,  No,  sir.    "O,  What  did  you  say  that  the 
isound  was?    A,  It  was  a  hissing  sound.     Q. 
Now  state,  with  reference  to  the  time  the  team 
started  to  run,  whether  the  steam  escaped  just 
before  or  after.     State  when  you  heard  the 
hissing  sound,  with  reference  to  the  time  that 
the  horses  started.  A,  Why,  the  horses  started 
when  they  heard  the  noise  of  the  steam,  —-not 
until  then." 

There  is  considerable  other  testimony  to 
the  same  effect.  Some  of  the  witnesses  on 
behalf  of  the  company  testify  that  the  noise 
was  made  by  the  escape  from  the  pop  valve, 
•over  which  the  engineer  has  no  oirect  con- 
trol. The  question  thus  became  proper  to 
submit  to  a  jury,  and,  under  the  state  of 
proof  in  this  case,  the  court  will  not  disturb 
their  finding.  It  is  unnecessary  to  review 
the  instructions  at  length.  The  principal 
•contention  of  the  plaintiff  in  error  is  that 
there  is  no  liability  shown,  and  in  effect,  that 
the  jury  should  have  been  so  instructed ;  but, 
in  our  view,  the  court  below  did  right  in 
iiubmitting  the  questions  to  the  jury.  The 
questions  of  fact  seem  to  have  been  fairly 
submitted.  That  a  railway  company,  when 
neceeaary  in  operating  its  road,  may  blow  off 


steam  in  the  crowded  thorouerhfare  of  a  city, 
as  well  as  other  places,  is  undoubted,  even 
if  by  doing  so  horses  will  be  frightened,  and 
losses  thereby  sustained.  But  it  has  no  right 
to  do  so  wantonly,  or  when  unnecessary  to  do 
so.  While  the  rights  of  the  company  are  to 
be  respected  and  protected,  other  persons  also 
have  rights  which  in  like  manner  must  be 
respect^  by  the  company  and  its  employes. 
The  right  of  the  public  to  use  the  streets  of 
the  city  is  equally  as  broad  as  the  right  of 
the  company  to  use  its  tracks  and  neither  can 
willfully  commit  an  injury,  whereby  loss  if 
sustained  to  the  other,  without  liability.  The 
case  of  Andrews  v.  Mason  Oity  Ft,  D,  R, 
Co,,  77  Iowa,  669,  is  very  similar  in  its 
facts  to  this  case,  and  it  was  held  that  the 
company  was  liable.  In  that  case  the  plain- 
tiff's team  was  frightened  by  the  discharge 
of  steam,  and  ran  away  and  committed  in- 
jury,  for  which  the  plaintiff  was  permitted 
to  recover.  The  same  rule  was  applied  in 
Mancluster,  8.  J,  d  A,  R,  Co.  v.  tuUarUm^ 
14  C.  B.  N.  S.  54 ;  ToUdo,  W,  A  W,  R,  Co. 
V.  Harmon,  47  111.  299,  95  Am.  Dec.  489; 
Nashville  db  G,  R.  Co,  v.  Starnes,  9  Heisk.  62, 
24  Am.  Rep.  296, — and  is  approved  by  Judge 
Thompson  in  his  valuable  work  on  Negli- 
gence (vol.  1,  pp.  351,  852).  He  says: 
**  Whilst  no  liability  attaches  for  damages 
arising  from  the  doing  of  these  acts,  under 
proper  circumstances,  yet  it  will  be  different 
if  they  are  done  without  necessity,  negli- 
gently, or  wantonly ;  for  although,  as  will 
be  shown  in  a  subsequent  chapter,  the  rule 
obtains  in  England,  and  generally  in  thii 
country,  that  a  master  is  not  answerable  in 
damages  for  the  wanton  and  malicious  acts 
of  his  servant,  yet  enlightened  American 
courts  have  refused,  on  cogent  groimds  of 
public  policy,  to  extend  this  immunity  to 
railway  corporations,  whose  servants  are  in- 
trusted with  such  extensive  means  of  doinff 
mischief.  Accordingly,  it  has  been  held  thu 
if  such  a  servant,  while  in  charge  of  the  com- 
pany's engines  and  machinery,  and  engaged 
about  its  business,  willfully  perverts  such 
agencies  to  purposes  of  wanton  mischief,  the 
company  must  respond  in  damages.  Thii 
doctrine  has  been  applied  where  the  person 
inchareeof  a  railway  locomotive  frightened 
a  traveler's  horse  by  blowing  off  steam  and 
sounding  the  steam  whistle  with  a  loud  noise, 
when  it  was  wholly  unnecessair. "  This,  m 
think,  is  a  correct  statement  of  the  law. 

Upon  the  whole  case,  the  questions  were 
proper  to  submit  to  a  jury,  and  there  is  no 
material  error  in  the  record,  and  the  Judg- 
ment is  affirmed. 

The  other  Judges  concur. 

A  rehearing  was  subsequently  granted  after 
which  on  January  16,  1894,  Irvine*  (7.,  on 
behalf  of  the  court  filed  the  following  opin- 
ion: 

An  opinion  in  this  case,  affirming  the  judg- 
ment of  the  district  court,  was  filed  January 
8,  1898,  and  reported  in  85  Neb.  867.  A 
rehearing  has  been  granted  upon  the  question 
of  the  sufficiency  of  the  evidence,  the  ques- 
tion being  raised  upon  the  proof  of  negll* 
fence  upon  the  part  of  the  plaintiff  in  error, 
'he  statement  of  facta  in  the  former  opinion 


M6 


KeBBASKA  SCFJIEMV  COUUT. 


jAV.r 


suffices,  without  much  by  way  of  addition, 
for  this.  The  facts  alleged  for  the  purpose 
of  establishing  negligence  on  the  part  of  the 
plaintiff  in  error  may  oe  analyzed  as  follows : 

First.  That  the  railroad  company  negli- 
gently permitted  its  engine  to  stand  for  an 
undue  length  of  time  at  the  north  margin  of 
the  street.  There  is  absolutely  no  evidence 
tending  to  establish  these  averments,  and  a 
further  consideration  of  the  point  is  unneces- 
sary. 

Second.  That  the  railroad  company  unlaw- 
fully neglected  to  have  any  flagman  at  the 
street  crossin/i:.  The  duty  of  a  flagman  is 
clearly  to  keep  a  lookout,  and  warn  persons 
usins:  the  street  of  the  approach  of  trains. 
Necessarily,  he  cannot  have  any  knowledge 
of  the  fact  that  locomotives  receding  or  stand- 
ing on  the  track  are  about  to  let  off  steam, 
and  it  is  not  his  duty  to  warn  passers-by  of 
the  fact  that  the  steam  is  about  to  escape. 
The  presence  or  absence  of  a  flagman  could 
not  in  any  manner  affect  the  case,  and  there 
could  be  no  recovery  upon  these  averments. 
The  jury  was  expressly  so  instructed,  and 
the  instruction  was  correct. 

Third.  That,  as  the  plaintiff  below  ap- 
proached the  crossing,  the  railroad  company, 
oy  its  servants,  negligently,  wrongfully,  and 
unlawfully,  suddenly  and  without  warning;, 
let  off  and  discharged  steam  from  the  lo- 
comotive and  from  Its  cvlinders  in  great 
volume  and  with  noise,  whei'eby  plaintiff's 
horses  were  frightened,  ran  away,  and  threw 
the  plaintiff  from  his  wagon,  causing  the 
injuries.  It  is  upon  these  averments  that  the 
judgment  must  stand,  if  at  all,  and  the  court 
so  treated  the  case  upon  the  former  hearing. 
The  conclusions  reached  by  the  court  upon 
the  legal  questions  thus  presented  were  stated 
in  the  former  opinion  as  follows:  **A  rail- 
road company,  in  the  legitimate  transaction 
of  its  business,  has  the  right  to  use  steam, 
and  is  not  liable  for  the  proper  and  necessary 
use  of  the  same,  even  if  it  result  in  an  injury 
to  others,  as  by  frightening  horses,  and  caus- 
ing them  to  run  away.  If,  however,  an  engi- 
neer within  a  city,  where  teams  are  constantly 
passing,  needlessly  and  unnecessarily  opens 
the  valves  of  his  engine,  and  frightens  such 
horses,  and  causes  them  to  run  away  and  com- 
mit injury,  the  company  will  be  liable,  pro- 
yided  the  plaintiff  is  free  from  contributory 
negligence."  It  was  also  held  that  the  al- 
legations that  steam  was  blown  off  negli- 
geirtly,  wrongfully,  and  unlawfully  implied 
that  such  action  was  unnecessary.  We  have 
no  doubt  that  the  petition  stated  a  cause  of 
action  correctly.  It  was  held,  in  the  former 
opinion,  that  the  railroad  company  would  be 
liable  for  an  injury  sustained  bv  reason  of 
such  an  accident,  where  the  norses  were 
frightened    by    an    engineer's    negligently 

Eermitting  steam  to  escape  from  his  engine ; 
ut,  where  it  is  said  that  the  company  is 
liable  when  such  act  is  done  unnecessarily, 
the  term  ** unnecessary "  must  not  be  limited 
in  its  application  to  an  absolutely  unavoid- 
able escape  of  steam.  As  said  by  the  court 
in  the  syllabus  of  the  former  opinion,  a  rail- 
road company  has  the  right  to  use  steam,  and 
is  not  liable  for  the  proper  and  necessary  use 
of  the  same,  even  if  it  results  in  an  injury 
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to  others.  The  railroad  company  Is  In  such 
cases  liable  for  injuries  caused  by  its  negli- 
gence, and  its  negl igence  alone.  Its  liability 
18  to  be  measured  by  the  same  rules  as  that 
of  an  individual  under  similar  circumstan- 
ces. It  is  not  for  the  consequences  of  every 
act  not  strictly  necessary  that  one  is  respon- 
sible. I  may  drive  along  a  highway  for 
pleasure,  no  motive  except  seeking  my  own 
amusement  inducing  me  to  do  so.  Tiie  fact 
(hat  I  am  so  driving  may  cause  an  injury ; 
but  I  am  not  responsible  in  damages  therefor 
simply  because  it  was  not  necessary  for  me  to 
be  driving  at  that  place,  and  at  that  time, 
but,  if  I  am  to  be  held  responsible,  it  must 
be  because  I  failed  to  exercise  reasonable 
care  in  the  manner  of  my  driving.  I  may 
make  alterations  in  my  sidewalk  and  some 
one  passing  during  the  progress  of  those  al- 
terations ma^  be  injured;  but  I  cannot  l)& 
held  responsible  solely  because  it  was  not  a 
matter  of  necessity  for  me,  at  the  time,  to 
make  such  alterations,  but,  if  I  am  respon- 
sible, it  must  be  because  I  failed  to  observe- 
reasonable  care  in  making  such  alterations  at 
the  time,  and  under  the  circumstances.  In 
other  words,  an  act  cannot  be  determined 
negligent  simply  from  the  fact  that  it  was 
not  strictly  necessary;  but,  in  order  to  con- 
stitute negligence,  there  must  either  be  the 
omission  to  do  something  which  a  reasonable 
man,  guided  by  those  considerations  which 
ordinarily  regulate  the  conduct  of  human  af- 
fairs, would  do,  or  the  doing  of  something 
which  a  prudent  and  reasonable  man  would 
not  do.  Foxworthy  v.  Hasiingi,  28  Neb.  772. 
We  think,  therefore,  that  the  terms  ** need- 
less'' and  **  unnecessary"  in  the  former  opinion 
arc  not  to  receive  a  strict  construction,  but 
are  to  be  taken  in  connection  with  the  rule 
that  the  railroad  company  was  liable  only  for 
negligence,  and  that  in  the  legitimate  con- 
duct of  its  business  it  had  a  right  to  discharge 
steam  from  its  locomotive,  even  within  the 
limits  of  a  city,  and  near  traveled  thorough* 
fares,  provided,  in  so  doing,  it  acted  as  a 
person  of  prudence  would  act  under  similar 
circumstances. 

Numerous  authorities  have  been  cited  upon 
this  branch  of  the  case.  Many  of  them  are 
from  states  where  the  courts  undertake  to  say, 
as  a  matter  of  law,  whether  or  not  a  given 
state  of  facts  constitutes  negligence.  Where 
this  is  done,  it  is  equivalent  to  say  in?  that 
the  circumstances  only  are  questions  of  fact, 
and  the  inference  to  be  drawn  from  them  a 
question  of  law.  This  is  not  the  rule  in  this 
state,  but,  upon  the  contrary,  the  rule  here 
is  that  even  where  the  facts  are  undisputed, 
but  where,  upon  such  facts,  different  reason- 
able minds  may  honestly  draw  different  con> 
elusions  as  to  whether  or  not  such  facts  estab- 
lish negligence,  the  inference  to  be  drawn  i» 
a  question  for  the  jury,  and  not  for  the  court. 
Lincoln  v.  GiUilan,  18  Neb.  114 ;  Chicago,  K 
A  G.  R.  Co,  V.  Landauer,  86  Neb.  642; 
American  Waterworks  Co.  y.  Douglierty  (Neb.  X 
65  N.  W.  Rep.  1051. 

Starting,  then,  from  these  premises,  let  u» 
examine  the  evidence.  The  engine,  at  the 
time  the  accident  occurred,  was  engaged  in 
switching.  It  is  not  absolutely  certain 
whether,  at  the  time  the  team  took  fright^ 
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tbe  engine  was  at  a  standstill,  or  moving  yerj 
«)owly.  It  had  crossed  the  street,  and  had 
-either  come  to  a  stop,  or  was  moving  very 
slowly  away  from  the  street,  and  was  about 
to  stop.  There  is  much  evidence  to  show 
Ihat  steam  was  escaping  from  the  pop  valve, 
4nd  it  was  within  the  ordinary  exoerience  of 
men  tliat  steam,  in  so  escaping,  makes  a  loud 
noise  1  ikely  to  frighten  horses.  There  is  also 
much  evidence  in  reganl  to  these  pop  val  ves. 
TTJiey  are  necessary  appliances  for  the  safety 
-of  the  engine.  In  fact,  they  are  safety  valves 
MO  adjusted  as  to  open  automatically  when 
the  steam  reaches  a  certain  pressure,  and  so 
permit  the  escape  of  steam  before  the  pres- 
:surc  becomes  so  great  as  to  endanger  lives 
:and  property.  The  evidence  shows,  without 
-cou  trad  let  ion,  that  an  engine,  especially 
when  engaged  in  switching,  must  necessarily 
te  kept  at  a  steam  pressure  near  the  limit, 
«nd  that  while  engineers  endeavor,  so  far  as 
)>ossible,  to  prevent  the  accumulation  of 
«team  to  such  an  extent  as  to  cause  the  pop 
valves  to  open,  exigencies  are  such  that  it  is 
impossible  to  absolutely  regulate  the  ac- 
•cumulation  of  steam,  and  an  escape  from  the 
pop  valve,  necessarily  frequently  occurs. 
Had  this  engine  not  been  provided  with  a 
pop  valve,  or  had  the  pop  valve  been  per- 
mitted to  get  out  of  repair,  whereby  an  ex- 
plosion occurred,  there  can  be  no*doubt  that 
vegligonce  mieht  be  inferred  from  such  a 
«tate  of  facts.  It  f ol  1  o ws  necessari  ly  that  neg- 
ligence  cannot  be  predicated,  under  ordinary 
•circumstances,  because  there  was  a  proper 
pop  valve  and  because  it  did  perform  its 
proper  ofUce  by  permitting  steam  to  escape  in 
order  to  prevent  a  dangerous  pressure.  Did 
the  evidence  show  that  the  engine  had  been 
permitted  to  stand  a  long  time  at  the  cross- 
in  j;.  with  the  steam  unnecessarily  kept  at  a 
iiigh  pressure,  it  may  be  that  such  facts,  fol- 
lowed by  an  escape  of  steam  at  the  pop  valve, 
-would  justify  an  inference  of  negligence. 
But  there  is  no  evidence  to  show  such  a  state 
of  a£fairs.  On  the  contrary,  the  uncontra- 
•dicted  evidence  shows  that,  owing  to  the 
Tarying  loads  to  be  hauled  by  an  engine  en- 
gaged in  switching,  the  steam  must  be  kept 
4it  a  high  pressure ;  that  the  quantity  of  steam 
to  be  used  from  time  to  time  cannot  be  ac- 
curately predetermined ;  and  that  the  engine, 
upon  this  occasion,  had  not  been  allowed  to 
«tand  with  the  steam  imneoessarily  kept  up, 
but  that  it  was  then  engaged  in  switching, 
^nd  had  either  not  yet  stopped,  or  had  just 
been  brought  to  a  stop,  when  the  accident 
•occurred. 

We  are  thus  brought  to  a  consideration  of 
-the  averment  that  steam  was  unnecessarily 
allowed  to  escape  from  the  cylinders,  and 
that  caused  the  accident.  As  to  whether  or 
not  steam  was  escaping  from  the  cylinders 
the  evidence  is  conSfcting.  Several  witnesses 
testify  positively  that  they  saw  steam  escap- 
infc  from  such  a  part  of  the  engine  that  it 
must  have  come  from  the  cylinder  cocks. 
The  weight  of  this  evidence  was  subject  to 
•criticism.  In  the  first  place,  these  witnesses 
were  all  persons  whose  attention  was  casually 
^tracted  to  the  affair,  and,  while  it  seems  it 
was  first  drawn  to  the  escaping  steam,  it  was 
jklmost  instantly  diverted  to  the  runaway 
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horses,  and  then  to  the  injured  plaintiff. 
The  means  of  observation  of  these  witnesses 
were  therefore  limited,  and  their  recollect  ions 
not  entirely  to  be  trusted.  In  the  next  place, 
their  testimony  upon  this  point  met  with  di- 
rect  and  positive  contradiction.  These  were 
questions,  however,  to  be  considered  by  the 
jury,  and  the  evidence  wns  suOicient  to  per- 
mit a  finding  that  steam  did  escape  from  the 
cylinder  cocks.  It  also  appears  that,  when 
steam  escapes  from  the  cylinder  cocks,  it  is 
because  of  a  voluntary  act  on  the  part  of  the 
person  in  control  of  the  engine  in  opening 
the  valves.  It  further  appears  that  these 
cylinder  cocks  are  provided  for  the  purpose 
of  allowing  condensed  steam  to  escape  from 
the  cylinders,  and  that  it  is  necessary  to  use 
them  for  that  purpose  in  order  to  prevent 
the  cylinder  heads  from  being  blown  out. 
When  the  plaintiff  rested  his  c&sc,  the  evi- 
dence  upon  this  point  simply  showed  that 
steam  was  escaping  from  the  cylinder  cocks. 
A  motion  was  then  made  to  direct  a  verdict 
for  the  defendant,  which  was  overruled. 
We  think  there  was  nothing  at  this  stage  of 
the  case  to  premit  an  inference  of  negligence. 
Negligence  cannot  be  inferred  from  the  mere 
fact  that  an  accident  happened.  Neglij;;ence 
cannot  be  inferred  from  the  mere  fact  that  an 
act  was  done  which  it  is  proper,  and  even  nec- 
essary, to  do  at  some  times,  and  under  some 
ci rcumstances.  Some  evidence  must  be  gi  ven 
of  facts  and  circumstances  from  which  a  rea- 
sonable man  might  infer  that  in  doing  the  act 
at  that  particular  time,  and  under  these  par- 
ticular circumstances  the  defendant  failed  to 
exercise  due  care  and  prudence.  There  was 
no  evidence  on  the  part  of  the  plaintiff  to 
show  at  what  times  and  under  what  circum- 
stances it  was  necessary  to  open  the  cylinder 
cocks.  The  evidence  produced  by  the  defend- 
ant certainly  did  not  strengthen  the  plain- 
tiff *s  case.  The  engineer  testified  that  the 
cylinder  cocks  might  have  been  open  at  ths 
time,  but,  if  they  were,  there  could  have 
been  no  forcible  discharge  of  steam,  under 
the  circumstances  existing  as  to  the  operation 
of  the  engine  at  that  moment.  Ue  did  not 
see  the  plaintiff  until  after  the  horses  were 
frightened.  His  train  was  moving  away  from 
the  street,  or  had  practically  at  that  instant 
come  to  a  stop  after  moving  in  Uiat  direction, 
and,  if  he  were  observing  his  duty,  his  at* 
tent  ion  would  probably  be  turned  a'way  from 
the  street,  and  not  towards  it.  There  is  no 
evidence  to  show  that  he  willfully  or  wan- 
tonly, within  the  rule  set  out  in  Thompson 
on  Negligence,  cited  in  the  former  opinion, 
opened  the  cylinder  cocks,  and  we  can  find 
no  evidence  permitting  an  inference  that  a 
state  of  facts  existed  which  would  have  in- 
duced a  reasonably  prudent  man  to  have  kept 
them  closed  at  the  time  in  question.  While 
negligence  is  an  inference  to  be  drawn  by  the 
jury  from  facts  established,  facts  warranting 
such  an  inference  must  be  established  by  evi- 
dence, and  a  jury  must  not  be  left  to 'con- 
jecture,— to  infer  not  only  negligence,  but 
the  existence  of  facts  which  would  constitute 
negligence.  KilpatriekY.  Richardaon  (Neb.) 
66  N.  W.  Rep.  481.  Where  one  generally 
has  a  right  to  do  an  act,  in  order  to  predicate 
negligence  upon  the  doing  of  it  in  a  partio- 


610 


Kaabab  Sufbbmb  Coukt. 


ular  instance  the  burden  Is  upon  the  plaintiff 
to  show  such  facts  and  circumstances  as  ren- 
dered the  doing  of  it  in  that  instance  negli- 
gent. The  burden  is  not  upon  the  defendant 
to  show  that  the  act  was  not  negl  i  gent.  Such 
is  the  case  here.  The  opening  of  the  cylinder 
cocks  was,  in  general,  a  proper  and  reason- 
able act  to  be  performed.  It  could  only  be 
negligence  to  open  them  in  a  particular  in- 
stance, when  there  was  no  necessity  of  so  do- 


ing, and  when,  in  addition  to  that,  the  cir- 
cumstances  were   such    that   a   reasonably^ 
prudent  man  would  not  do  so.    The  burdeik 
was  upon  the  plaintiff  to  show  that  sucl^ 
special  circumstances  existed,  and  there  is  ». 
complete  and  total  failure  of  evidence  upoik 
the  point. 
lietfersed  and  remanded. 
The  other  Commissioners  concur. 


KANSAS  SUPREME  COURT. 


Frederick  LEWIS  et  ok,  Plffs.  in  Err.,      I 
L.  D.  LEVELLING  et  al. 


(. 


.Kan.. 


.) 


*!•  Under  the  eoii«titntton  of  the  statet 
aAd  chapter  148*  SeM.  liaws  1886, 
proTidin^  **  for  the  ornfaniaationt  ^^ot- 
emmentt  and  compensation  of  the 
militia  of  the  state,**  the  jjroveraor  ns  oom- 
mander  In  ohief  of  the  militia,  has  the  power  to 
dishand  and  muster  out,  at  any  time,  any  com- 
pany of  the  national  iruard,  oomprisinflr  the  ac- 
tive militia  of  the  state.   Such  power  has  always 

^Headnotes  by  Horton,  Oh,  J. 


been  exercised  by  the  froTemors  of  the  stater 
since  the  adoption  of  said  chapter  142. 
8,  Enlistment  in  the  national  ffoard— the* 

active  mUltia— is  not  to  be  construed,  upon  the- 
part  of  the  state,  as  a  contract^  but  the  state- 
through  the  governor,  as  commander  in  chiefs 
may  put  an  end  to  the  term  of  enlistment  before- 
it  has  reirularly  expired, 

8.  The  provision  in  section  4f  chap.  1 48«. 
Sess.  liaws  1885»  authorisinflr  oflleera 
to  be  commissioned  for  a  term  of  fiT»^ 
years«  is  violative  of  section  2,  art.  1ft,  of  the- 
Oonstltution  forbidding  the  lesrislature  to  create- 
any  office,  the  tenure  of  which  is  longer  tbai». 
four  years,  Military  officers  are  within  the  pro* 
visions  of  the  constitution. 

4*   Where  the  statute  fixes  »  term  of 


VoTE^^Power  of  the  Qovemor  to  diAand  mUUkk 

Although  the  above  case,  as  to  the  power  of  the 
governor  to  disband  a  company  of  militia,  is  based 
on  the  constitution  and  laws  of  Kansas,  and  the 
court  cites  no  similar  case,  there  have  been  a  few 
cases  in  which  a  similar  question  has  been  pre- 
sented. Quite  recently  it  was  decided  in  New  York 
that  the  military  code  of  the  state.  Laws  1883, 
chap.  299,  givimr  authority  to  the  governor  as  com- 
mander in  chief  to  alter,  dlstmnd,  and  reorganise 
companies  of  uniformed  militia  **  whenever  m  his 
judgment  the  etBciency  of  the  state  force  will  be 
thereby  increased,**  did  not  violate  the  Federal 
Constitution.  People  v.  Hill,  U6  N.  T.  497.  One 
ground  of  the  decision  was  that  the  officers  thus 
rendered  supernumerary  were  not  '^removed.** 
The  case  also  decided  that  if  it  was  necessary  to 
hiid  this  power  to  disband  such  a  company  in  the 
federal  statutes.  It  was  impliedly  given  in  U.  S. 
Rev.  Stat.,  0 1630.  which  provides  that  state  militia 
mHy  be  arranged  Into  divisions,  brigades,  regi- 
me»u»«  butalllons,  and  companies,  as  the  legisla- 
ture of  the  state  may  direct. 

it  has  been  previously  held  in  the  same  state  that 
the  governor,  as  commander  in  chief  of  the  mi- 
litia, had  the  power  to  consolidate  companies. 
People  V.  Ewon,  17  How.  Pr.  876. 

In  Massachusetts  also  it  is  decided  that  the  gov- 
ernor, as  commander  in  chief,  with  the  advice  and 
consent  of  the  council,  may  disband  any  of  the  mi- 
litia companies.  Proctor  v.  Stone,  1  Allen,  188; 
Opinion  of  the  Justices,  1  Allen,  197,  note. 

In  Maine  on  the  other  hand,  under  the  Militia 
Law  of  188S,  chap.  45, 0  6,  providing  that  on  re- 
port of  the  commander  of  a  regiment  that  the 
company  has  refused  or  neglected  to  choose  offi- 
cers, the  governor,  as  commander  in  chief,  may 
disband  them,  a  report  by  such  commander,  from 
which  it  appears  that  some  of  the  members  of  the 
company  did  vote  for  officers,  without  showing 
that  the  persons  voted  for  were  inteUlglblei,  al- 
though it  states  that  they  were  persons  unfit  for 
officers,  will  not  give  the  governor  power  to  dis- 
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band  the  company.   Gould  ▼•  HutoUna,  10  Me.. 
14ft. 

That  the  power  of  the  governor  as  oommander- 
in  chief  to  control  the  militia  is  beyon4  the  Juris- 
diction of  the  civil  courts  is  held  In  People  v.. 
Scrugham,  2S  Barb.  216.  refusing  by  mandamna  to> 
the  appointee  to  review  the  govemor*s  order  re> 
lievlng  one  officer  from  the  command  of  a  brigade- 
and  appointing  another  in  his  place. 

And  a  similHr  decision  as  to  changing  the  com-- 
mand  of  a  regiment  was  made  in  State  v.  Harrison^ 
84  Minn.  620,  on  application  for  quo  warranto. 

8o  in  Mauran  v.  Smith,  8  B.  L 19S,  6  Am.  Rep.  584,. 
mandamus  was  refused  to  control  the  action  of 
the  governor  as  commander  in  chief  in  respect  to 
the  removal  of  a  militia  officer. 

A  similar  question  as  to  the  power  of  a  dlvisior^ 
commander  to  disband  a  company  of  the  national 
guard  for  mutiny,  under  K.  J.  Be  v.  p.  879,  waa- 
raised  in  State  y.  Mott,  46  N.  J.  L.  888, 60  Am.  Rep.. 
424,  in  which  it  was  held  that  the  order  of  the  di- 
vision  commander  was  not  reviewable  by  a  civil 
court. 

Somewhat  oonneoted  with  the  question  above- 
presented  is  the  decision  in  Korth  v.  Appleton.  2^- 
Abb.  N.  C  889,  holding  that  no  request  or  consent 
of  an  enlisted  man  as  necessary  to  his  discharge,, 
under  a  provision  of  section  219  of  the  reguladons. 
of  the  national  guard,  that  when  an  enlisted  man 
is  entitled  to  a  full  and  honorattle  discharge,  hla 
immediate  commander  may  apply  for   the  dis- 
charge. 

Whether  or  not  the  tenure  of  office  In  the  militlu . 
is  established  by  the  constitution  is  a  question  sug- 
gested, but  not  decided,  in  Opinion  of  the  Justices. 
62  N.  H.  706,  holdlnc  that  the  statute  requiring - 
service  for  five  years,  unless  sooner  discharged^ 
did  not  limit  the  right  to  continue  service  to  five* 
years  necessarily,  but  was  a  limitation  on  the  right 
to  resign. 

As  to  power  of  the  governor  to  oall  out  mllltla. 
for  service,  see  Chapin  v.  Ferty  (WsshJ  1ft  L.  B.  A^ 
116,  and  nots.  B.  A.  B.  , 


See  also  83  L.  R.  A.  606;  41  L.  R.  A.  379. 
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at  such  a  lencrtb  of  time  that  it  to  nnoon* 

■tituUoDal,  tbe  tenure  thereof  to  not  declared  bj 
law,  and  the  office  is  held  only  duriuff  tbe  pleas- 
ure of  the  appoimlntr  power. 

4April  7, 1094.) 

ERROR  to  the  District  Court  for  Marioo 
Counter  to  review  a  Judmnentin  favor  of 
defendants  in  a  proceeding  brought  to  enjoin 
defendants  from  disbanding  a  company  of  tlie 
Kansas  KaiionalQuard.    Affirmed. 

Statement  by  Horton*  Oh.  J.: 

The  plaintiffs  filed  their  petition  on  July  15, 
1893,  against  L.  D.  Lewelling,  as  commander 
in  chief  of  tbe  Kansas  national  guard,  H.  H. 
Artz,  as  adjutant  general  of  the  state,  and  S. 
A.  Maginnis,  as  acting  colonel  of  tbe  second 
regiment  of  the  Kansas  national  guard,  alleg- 
ing that  tbey  (the  plaintiffs)  were  the  officers 
and  privates  of  compaay  G  of  the  second  re^- 
ment,  duly  commissioned  and  enlisted  as  such; 
that  their  term  of  service,  as  provided  by  the 
terms  and  conditions  of  their  enlistment,  and 
by  tbe  laws  of  Kansas,  is  for  tbe  period  of  five 
years;  that  the  term  of  their  enlistment  had  not 
expired  in  the  case  of  any  one  of  them;  that 
company  G  was  duly  organized    in    pursu- 
ance of  the  laws  of  the  state,  and  tbe  rules  and 
regulfltions  of  the  military  board  thereof,  on  or 
about  October  1, 1885.  and  that  tbe  company 
bad,  during  all  said  time,  kept  its  membership 
0(f  noncommissioned  officers  and  privates  up 
to  a  number  in  excess  of  forty,  and  not  in  ex- 
cess of  tbe  number  of  sixty;  that  the  company 
bad  been  provided  with  arms,  uniforms,  and 
other  militarv  equipments,  as  provided  by  law, 
and  bad  at  all  times  since  its  organization  con- 
formed to  the  military  laws  of  tbe  state,  and 
all  tbe  rules  and  regulations  of  tbe  military 
board,  concerning  meetings,  drilling,  instruc- 
tion, practice  in  the  manual  of  arms,  and  an- 
Dual  muster,  and  full^  complied  with  all  other 
lawful  rules,  re/nilaiion9,  and  ordfrs  promul- 
frated  by  tbe  military  authorities  of  said  state; 
tbat  neither  the  company  nor  any  of  its  mem- 
bers bad  been  guilty  of  any  neglect  of  duty, 
breach  of  discipline,  disobedience  of  orders,  or 
▼loiation  of  law.  nor  of  any  conduct  which 
would  authorize  their  discharge  or  dismissal 
from  tbe  military  service  of  tbe  state  before 
tbe   expiration  of   their  term  of  enlistment; 
tbat.    notwithstanding  the    premises,    L.  D. 
Liewelling,  as  commander  in  chief  of  the  na- 
tional guard,   without  any  lawful  authority, 
and  in  excess  of  his  power  as  such  officer,  bad 
issued  an  order  directing  tbat  all  tbe  officers 
and  enlisted  men  of  the  company  be  mustered 
oat  of  tbe  military  service  or  tbq  state,  and  dis- 
cbarged  therefrom,  on  July  15, 1893. at  4  o'clock 
P.  M.,  and  tbat  the  company  then  surrender  to  a 
mustering  officer  all  its  arms,  equipments,  and 
other  mililary  property  of  the  state  in  its  pos- 
session, and  the  said  B.  H.  Artz,  as  adjutant 
l^eneral  of  the  state,  was  proceeding  to,  and 
^would,  unless  restrained  by  the  court,  carry  out 
tbe  order  at  the  time,  and  that  be  had  for  that 
purpose  detailed  S.  A.  Maginnis  as  a  mustering 
officer  to  meet  tbe  company  at  its  armory  at 
Marion,  in  this  state,  on  the 'said  day  and  hour, 
to  muster  it  out,  and  discharge  each  of  tbe 
plaintiffs  from  the  military  service  of  the  state, 
all  of  which  orders  and  acts  are  and  will  be 
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illegal,  and  witbout  the  authority  of  any  law 
whatever,  and  in  vtolntion  of  tbe  rights  and 
privileges  of  tbe  company,  and  each  oi  its  mem- 
l)ers,  and  for  which  tlir«Rteneil  wrongs  and  in- 
juries the  plaintiffs  are  wholly  remediless  at 
law,  and  without  the  means  of  protection  from, 
the  threatened  injuries  and  wrongs,  except  by 
and  through  the  orders,  injunctions,  and  pro- 
cesses of  the  court.  Tlie  petition  closed  with  » 
prayer  for  an  order  restraining  the  defendants,, 
and  each  of  them,  from  mustering  out  the  com- 
pany. To  this  a  demurrer  was  filed  by  all  the 
defendants,  as  follows:  "And  now  come  said 
defendants,  and  severally  demur  to  the  petition- 
filed  sftainst  them  herein,  for  the  reason  that  it 
appears  on  the  face  of  said  petition— First,  that 
this  court  has  no  jurisdiction  of  the  persons  of 
these  defendants,  nor  of  the  person  of  either  of 
them,  nor  of  the  subject  of  the  action :  second . 
that  the  plaintiffs  have  no  legal  capacity  to  sue; 
third,  that  there  is  a  defect  of  parties  plaintiff' 
and  defendant;  fourth,  that  several  causes  of 
action  are  improperly  joined;  fifth,  that  the  pe- 
tition does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action."  On  September  29, 
18U8,  the  demurrer  was  submitted  to  the  court, 
after  argument,  and  sustained.  Tbe  plaintiffs 
excepted,  and  bring  tbe  case  here. 

Mu9r9,  Keller  ft  Dean,  for  plaintiffs  in 
error: 

L.  D.  Lewellini^  a«i  commander  in  cblef  and 
H.  £L  Artz  as  adjutant  general  are  subject  to- 
tbe  restraining  process  of  the  courts  to  prevent 
tbem  fromcommittiogun  unlawful  and  wrong- 
ful  act. 

Hedgw.  Stat.  A  Const.  L.  chap.  1. 

Tbe  governor  is  not  the  sole  judge  of  wbat 
bis  official  duties  are. 

Be  Gunn,  19  L.  R.  A.  519,  60  Kan.  155; 
Jhtmham  v.  Morrieeey,  14  Gray,  286,  74  Am. 
Dec.  ff76. 

Tbe  demurrer  concedes  tbat  the  defendant <t 
were  proceeding  to  disband  a  large  portion  of 
the  national  guard  witbout  any  sufficient 
cause,  and  witbout  warrant  of  law;  that  the 
defendants  had  no  power «to  muster  out  of  the 
service  compatiy  G,  under  tbe  circumstancca 
disclosed  in  the  petition.  If  we  are  correct 
in  this,  then  the  ludicial  branch  of  the  govern- 
ment has  jurisdiction  to  restrain  the  defend- 
ants from  the  commission  of  tbe  threatened 
wrong. 

Louisiana  Board  of  Liquidati&n  v.  McCftmh^ 
93  U.  8.  541,  23  L.  ed.  628;  ^^abU  v.  Unin,^ 
River  Logging  R  Co.  147  U.  B.  165.  37  L.  ed. 
128. 

The  legislature  bas,  In  section  18,  speoiOr 
ally  provided  under  wbat  circumstances  the- 
commander-in-chief  may  increase  the  active 
military  force,  and  when  be  may  decrease  ir. 
Does  it  not  logically  follow  tbat  the  intention 
was  to  withhold  the  power  to  increase  or  de- 
crease tbe  force  under  any  other  circumstances- 
and  conditions? 

Under  our  system  of  government,  no  officer 
is  placed  above  the  restraining  authority  of 
the  law,  which  is  truly  said  to  be  universal  in 
its  behi'St — all  paying  it  homage,  the  least  a^ 
feeling  its  care,  and  the  greatest  as  not  exempt 
from  Its  power. 

BtaU  V.  Chase,  5  Ohio  8t.  684;  Orecne  v, 
Mumford,  SRI.  472.  78  Am.  Dec.  79. 
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Mesari,  Frank  D  osier  and  G<  C.  Clem- 
ens, for  defendants  in  error: 

Id  tbe  absence  of  a  constitutional  provision 
casting  upon  tbe  legislature  the  burden  of  pro- 
Tiding  for  tbe  organization  and  discipline  of 
the  militia,  it  would  rest  upon  the  executive, 
because  historically  it  always  rei^ted  upon  him. 

1  Bl.  Com.  262;  Mauran  ▼.  i^ith,  8  K.  I. 
192,  5  Am.  Dec.  564. 

Unless  the  legiiilature  discharges  its  duties  in 
^he  premises,  under  the  grant  of  power  to  it, 
they  are  to  be  discharged  by  the  executive, 
becauBe  the  power  to  do  so  inheres  in  the  com- 
mander in  chief,  and  must  of  necessity  be  ex- 
<'rcised  by  him. 

That  the  power  to  muster  out  these  troops, 
in  tbe  absence  of  some  restraining  statute, 
when  tbe  exigencies  of  tbe  service  permit,  is  a 
power  inherent  in  the  commander  in  chief,  is 
n  proposition  too  plain  to  require  argument. 
This  being  the  case,  suppose  the  statute  does 
take  tbe  form  of  an  enabling  act;  suppose  it 
does,  in  words,  confer  power  to  muster  out  and 
discbarge  troopa.  The  mere  phraseology  of 
the  statute  will  not  avail  because  the  ''expres- 
sion of  those  things  whicb  are  tacitly  im- 
plied operates  notliing." 

D wards,  Stat.  17th  rule. 

Suppose  it  be  claimed  that  the  governor  does 
not  intend  to  replace  tbe  discharged  company 
with  another,  to  keep  the  alleged  complement 
full.  Shall  he  be  compelled  to  come  into  court 
to  establish  tbe  integrity  of  his  contemplated 
official  act,  and  submit  Itis  personal  veracity  to 
the  countervailing  testimony  of  incredulous 
witnesses?  This  court  has  even  decided  that 
it  will  not  bear  evidence  that  a  railroad  com- 
pany does  not  intend  to  discbarge  its  corporate 
obligations. 

State  V.  Martin,  61  Kan.  462. 

It  is  said  that  the  secret  intent  is  to  reorgan- 
ize the  militia  upon  a  partisan  basis,  and  to  se- 
<*ure  its  subserviency  to  partisan  ends.  Shall 
the  purity  of  motive  of  the  bead  of  a  coordi- 
nate  department  in  respect  to  bis  constitutional 
acts  be  made  a  subject  of  crimination  and 
countercharge  in  the  courts? 

I'be  uniform  practice  of  the  commander  In 
chief,  attested  by  tbe  records  of  tbe  adjutant 
genera],  has  been  to  muster  out  military  com- 
panies without  hindrance,  let,  or  reason.  W  bile 
ibe  specific  instances  of  its  practice  may  not  be 
Judicially  noticed,  yet  the  general  and  uniform 
exercise  of  the  authority  by  a  coordinate  de- 
pariment  of  the  government  will  be  so  noticed. 

iMvfear  v.  Jaestier,  18  La.  Ann.  497,  and 
note  to  tbe  same  case,  89  Am.  Dec.  658. 

Enlistment  in  the  army  is  a  contract,  and  is 
10  be  construed,  as  far  as  tbe  soldier  is  con- 
cerned, according  to  tbe  principles  which  reg- 
ulate con  tracts  generally.  The  goyernment, 
however,  is  not  TOund  by  tbe  conditions  of  the 
contract,  although  such  conditions  are  im- 
posed by  itself;  thus,  it  may  reduce  the  pay 
which  was  a  part  of  the  original  consideration, 
or  it  may  put  an  end  to  the  term  of  enlistment 
before  it  has  regularly  expired. 

16  Am.  A  Eng.  Encyclop.  Law,  899,  and 
cases  cited. 

Tbe  statute  authorizing  commissions  for  the 
period  of  five  years  is  void,  because  opposed  to 
*)ie  tenure- of -office  clause  of  the  constitution, 
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which  prohibits  the  creation  of  any  offlre  to  be 
held  for  a  longer  period  than  four  years. 

The  tenure  of  these  offices  is,  therefore,  not 
declared  by  law;  and  all  military  officers  hold 
their  commissions  at  the  pleasure  of  the  gov- 
ernor who  appointed  them. 

People  V.  Perry,  79  Cal.  105:  Blake  v.  United 
States,  108  TJ.  8.  227-231,  26  L.  cd.  462-464. 

Upon  the  general  subject  of  the  invasion  hj 
the  Judiciary  of  the  jurisdiction  of  other  co- 
ordinate powers, — 

See  Hawkins  v.  Tlie  Oatemor,  1  Ark.  570,  33 
Am.  Dec  861 ;  StnU  v.  Harrison,  34  Minn.  526: 
Mauran  v.  Smith,  supra;  Hartranffe  'App,  S5 
Pa.  433,  27  Am.  Rep.  667. 

Hortoiiv  Oh,  J,,  delivered  the  opinion  of 
the  court : 

The  question  for  our  determination  in  this 
case  is  whether  the  governor  of  the  state,  as 
commander  in  chier  of  the  national  guard, 
comprising  the  active  militia  of  the  state,  has 
the  power  to  disband  or  muster  outacunipaoy 
of  the  guard  before  the  expiration  of  the  term 
of  its  enlistment,  except  for  insubordination, 
bresch  of  discipline,  insufficiency  of  service, 
or  other  like  cause.  The  constitution  ordains 
that  '*  the  governor  shall  be  commander  in- 
chief,  and  shall  have  power  to  call  out  the 
militia  to  execute  the  laws,  to  suppress  in- 
surrection, and  to  repel  invasion;  that  the  offi- 
cers of  the  militia  shall  be  elected  or  appointed, 
and  commissioned  in  such  manner  as  may  be 
provided  bylaw;  that  the  legislature  shall  pro- 
vide for  organizing,  equipping  and  disciplining 
the  militia  in  such  manner  as  it  shall  deem  ex- 
pedient not  incompatible  with  the  laws  of  the 
United  States."  Sections  2-4,  art.  8,  of  tbe 
Constitution.  Chapter  142,  Sess.  Laws  18i<r>, 
provides  "for  the  organization, government  and 
compensation  of  the  nnlitin  of  the  stiite."  Gen. 
Stat.  1889,  pars.  8762,  8798.  Section  6  de- 
clares that  "in  time  of  peace,  the  national 
guard  shall  consist  of  not  more  than  thirty 
companies  of  infantry,  two  companies  of  cav- 
alry, and  one  battery  of  light  artillery.'*  Sec- 
tion 8  provides  that  the  governor  of  tbe  state 
shall  be  the  commander-in-chief  of  the  militia, 
with  power  to  appoint  certain  military  officers. 
And  section  7  provides  that  the  maior  general, 
four  brigadier-generals,  and  the  adjutant- gen- 
eral, appointed  by  the  f^vernor,  shall  be  a 
military  board;  and  section  8,  in  prescribing 
the  duties  of  this  board,  constitutes  it  an  ad- 
visory body  to  the  commander-in-chief  on  all 
the  military  interests  of  theltate.  The  iKiard 
is  given  authority  to  prepare  and  promulgate 
the  necessary  provisions,  rules,  and  regulations 
for  *'the  organization,  goyernment,  and  com- 
pensation of  the  national  guard;"  each  provis- 
ions, rules,  and  regulations  to  have  force  when 
approved  by  the  goyemor,  as  commander  in- 
chief.  The  board  has  also  the  power,  with  the 
conRent  of  the  goyeruor.  to  make  any  changes 
m  the  military  organization  of  the  state  that 
may  be  necessary  to  conform  tbe  same  to  the 
laws  of  the  United  States. 

The  statute  does  not  make  It  compulsory 
upon  the  governor  or  the  military  board  to 
keep  the  military  force  of  the  state  up  to  its 
maximum  of  thrity-three  companies.  We 
have  receoUy  had  occasion  in  tbe  case  of  MU 
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Sanden  (just  decided)  86  Pac.  Kep.  848,  to  con- 
-^rae  the  words  ''organization"  and  ''manaj^e- 
ment"  or ' '  government."  Without  unnecessa- 
Tily  repeating  what  was  said  in  that  case,  we 
«re  of  the  opinion  that  the  power  to  organize 
and  govern  the  national  cuard  of  the  state, 
-conferred  upon  the  governor,  as  commander- 
in-chief  of  the  militia,  by  the  constitution  and 
the  statute,  gives  him  the  authority  to  recruit 
or  fill  up  the  national  guard  or  active  militia  to 
the  maximum  limit  permitted  by  the  statute, 
^and  also  to  disband  or  muster  out,  at  any  time, 
«ny  company  thereof.  Such  power  has  been 
uniformly  ezerdsed  by  the  governors  of  the 
-state  ever  since  the  adoption  of  chapter  142. 
On  October  1. 1887,  six  companies  of  the  guard 
'Were  disbanded  and  mustered  out  of  the  service 
tipon  the  written  order  of  Gov.  John  A.  Mar- 
tin, as  commander-in-chief,  signed  by  A.  B. 
•Campbell,  as  adjutant-general.  In  1889  and 
1890  Gk)V.  Humphrey  found  it  necessary,  from 
various  causes,  to  muster  out  of  the  service  ten 
•companies.  1'^  filled  their  places  with  new 
•eompanies.  lu  1890-91  the  same  governor 
mustered  out  eight  companies.  Other  in- 
stances of  disbanding  of  companies  of  the 
suard  might  be  mentioned.  Report  of  Ad- 
jutant General,  State  Pub.  Docs.  1887-88,  vol. 
1,  p.  29;  Id.,  Pub.  Docs.  1989-90,  vol.  1,  p.  5; 
Id.,  Pub.  Docs.  1891-92,  vol.  1.  p.  81. 

The  general  and  uniform  exercise  of  the 
4iuthority  by  a  co-ordinate  department  of  the 
government,'  under  any  particular  statute,  is 
-entitled  to  some  consideration  in  the  interpre- 
tation of  its  provisions,  if  it  is  at  all  doubtful 
in  its  terms. 

Section  4  of  chapter  142,  providing  that  en- 
listments in  the  national  guard  shall  be  for  the 
term  of  five  years,  might  limit  the  power  of  the 
^^vemor,  as  commander-in-chief,  to  disband 
<x  muster  out  any  company  before  the  expira- 
tion of  five  years,  if  enlistments  in  the  militia 
"were  a  contract  to  be  considered  according  to 
41ie  principles  which  regulate  contracts  gener- 


ally. But  the  state  is  not  bound  by  the  terms 
of  an  enlistment,  and  may  put  an  end  to  the 
term  before  it  has  regularly  expired.  15  Am. 
&  £og.  Encyclop.  Law,  899;  United  States  v. 
Cottiagham,  1  Rob.  (Ya.)  615,  40  Am.  Dec. 
710. 

The  provision  in  section  4  permitting  ofB- 
cers  to  be  commissioned  for  a  term  of  five 
years  is  violative  of  section  2,  art.  15,  forbid- 
ding the  legislature  to  create  any  office,  the 
tenure  of  which  is  longer  than  four  years. 
Military  officers  are  within  the  provisions  of 
the  constitution.  Where  the  statute  fixes  a 
term  of  office  at  such  a  length  of  time  tbat  it 
is  unconstitutional,  the  tenure  thereof  is  not 
declared,  and  therefore  the  office  is  held  only 
during  the  pleasure  of  the  appointing  power. 
People  v.  Perry,  79  Cal.  105. 

Various  other  questions  were  discussed  upon 
the  blearing  of  this  case, — among  others,  the 
alleged  unconstitutionality  of  the  provisions  of 
chapter  142,  upon  the  ground  that  said  chap- 
ter did  not  provide  for  or^nizing,  keeping,  or 
disciplining  all  of  the  militia,  but  limited  its 
operation,  in  times  of  peace,  to  thirty-tbree 
companies  only.  As  the  conclusiou  we  have 
reacbed  permits  the  disbandment  of  any  com- 
pany of  the  national  guard  by  the  governor,  as 
commander  in-chief  of  .lie  militia,  and  affirms 
the  judgment,  it  is  unnecessary  to  pass  upon 
the  other  questions  presenxed.  If  the  statute, 
with  the  interpretation  given  to  it  by  this  court, 
is  unwise  or  dnngerous  in  any  of  its  provis- 
ions, the  legislature,  which  will  convene  in  a 
few  months,  may,  within  the  terms  of  the  con- 
stitution, modify,  amend,  or  repeal  it,  or  any 
part  thereof,  as  seems  best  to  them,  as  the  rep- 
resentatives of  all  the  people.  As  a  general 
rule  the  constitutionality  of  a  whole  statute 
ought  not  to  be  passed  upon,  unless  directly 
involved  in  the  final  disposition  of  tbe  case. 

The  judgment  of  the  District  Court  will  be  aif* 
firmed. 

All  the  Justices  concur. 
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^1.   One  trho  employa  the  element  of  llx*e 

for  any  purpose  under  oiroumstances  whioh  ren- 
der It  especially  dangerous  to  others  is  held  to 
the  ezeroiae  of  more  care  and  oautlon  than  la 
one  who  employs  the  same  element  for  a  leM 
daofferous  purpose.  Yet  the  degrree  of  care  is 
the  same  in  either  ease.   Seasonable  care,  or, 

•Headnotee  by  Ooulxhb,  J. 

Nora.— The  question  of  the  degree  of  care  neoes- 
.^ery  in  tbe  use  of  fire  is  dlsoossed  with  more  than 
usual  directness  In  the  above  case  and  the  con- 
^elosiou  Is  tbat  which  is  beoomlnir  established  by 
sDodem  cases  concernlnfr  negligence. 

As  to  liability  for  setting  fires  which  spread  to 
fnroperty  of  others,  see  note  to  Brown  v.  Brooks 
4WlB.>nL.B.A.aHlw 
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what  is  the  same  thing,  ordinary  care,  only,  is 
required;  and  this  must  be  proportionate  to  the 
risks  tobe  apprebended  and  guarded  against. 

8«  When  fire  used  for  maaaikctuiinf 
irarposee  is  oomnnmieated  to  and  de- 
stroys property  belonging  to  another,  nefflitrence 
or  misconduct  on  the  part  of  the  manufacturer 
must  be  shown  in  order  to  recover  dnniaKes  sus- 
tained by  the  person  whose  property  has  been 
destroyed. 

8.  Various  •peetfleartions  of  error  consid- 
ered and  disposed  of. 

(September  7, 1808.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Hennepin  County  re- 
fusing to  jrrant  a  new  tribl.  after  verdict  in 
favor  of  defendant,  in  an  action  brought  to  re- 
cover the  value  of  certain  property  destroyed 
by  fire  alleged  to  have  been  set  out  by  defend* 
ant's  negligence.    Affirmed, 

83 


See  also  40  L.  R.  A.  457;  47  L.  R.  A.  646. 
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The  following  is  the  order  rendered  by  the 
lower  court : 

"* Plaintiffs*  motion  for  a  new  trial  of  the 
abovt -entitled  action  was  brought  on  for 
hearinir  at  special  term,  January  28»  1893, 
and  both  parties  ai>peared  bv  counsel.  The 
ground  oi  motion  is  alleged  errors  in  law, 
occurring  at  the  trial,  and  excepted  to  by 
plaintiffs. 

"*  1.  It  is  urged  that  the  court  erred  in  ex- 
cluding the  testimony  offered  to  show  that 
repairs  were  made  by  defendant  on  its  burner 
a  few  days  after  the  fire.  The  ruling  of  the 
court  in  this  offer  was  in  accordance  with 
the  rule  laid  by  our  supreme  court  in  Motm 
Y.  Minneapolis  A  8t.  L,  R.  Co,,  80  Minn.  465. 
That  case  is  not  only  a  binding  authority, 
but  its  reasoning  seems  conclusive  and  un- 
assailable. The  plaintiffs  were  permitted  to 
show  the  condition  of  the  burner  at  this  time 
by  the  many  witnesses  who  examined  it. 
The  mere  fact  that  the  defendant  caused  re- 
pairs to  be  made  was  the  only  fact  excluded. 

**  2.  The  question  asked  of  the  witness  W. 
H.  H.  Day  as  to  his  opinion  about  the  effect 
upon  the  quantity  of  sparks  and  coals  emitted 
from  the  Akeley  smokestack  and  burner 
which  would  result  from  taming  in  the  ex- 
haust steam  was  rightly  excluded.  The 
question  called  for  the  opinion  and  conjecture 
of  the  wi  tness.  It  was  entirely  different  from 
the  questions  afterwards  put  to  the  witness 
Hume  as  to  his  observations  where  that 
course  was  taken  with  other  smokestacks  and 
burners. 

**  8.  The  evidence  as  to  the  experience  and 
competency  of  Joseph  TurnbuU,  who  had 
been  employed  by  the  defendant  to  construct 
its  burner,  was  competent.  In  the  construc- 
tion of  such  an  appliance,  it  is  some  evi- 
dence of  care  that  defendant  had  it  done 
under  the  charge  and  supervision  of  a  work- 
man of  experience  and  reputed  skill  in  the 
construction  of  such  appliances. 

**4.  It  was  competent,  on  the  question  of 
ordinary  care,  to  compare  the  burner,  as  to 
its  material  and  construction,  with  other 
burners  in  use  here  and  elsewhere  in  con- 
nection with  steam  sawmills.  The  kind  of 
danger  to  be  guarded  against  is  similar  in 
them  all.  The  degree  of  danger  may  differ, 
depending  upon  circumstances  and  surround- 
ings, calling  for  greater  precaution,  perhaps, 
in  one  case  than  another ;  and,  thereiore,  any 
differences  in  the  circumstances  and  sur- 
roundings may  be  shown  and  considered  by 
the  juryT  But  whether  or  not  ordinary  care 
has  been  used  in  a  particular  case  can  be 
fairly  determined  only  after  comparing  the 
care  taken  in  that  case  with  the  care  taken 
in  other  like  cases,  and  having  reeard  for 
any  differences  in  risk  or  danger  to  be  ap- 
prehended from  differences  in  situation,  sur- 
roundings, or  other  circumstances. 

*'5.  As  to  the  alleged  error  in  respect  to  a 
statement  of  fact  to  the  jury  in  the  charge 
of  the  court,  the  jury  were  cautioned  and  in- 
structed at  the  outset  that  'all  questions  of 
fact  are  for  the  jury  to  determine,  and  it  is 
for  the  jury  to  remember  and  apply  the  evi- 
dence given  by  the  different  witnesses  upon 
the  trial ;    •    •    •    and  if  in  what  I  shall 
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say  to  you  I  should  refer  to  any  of  the  testi- 
mony either  generally  or  as  to  an^  of  the^ 
witnesses,  for  the  purpose  of  applying  what 
I  shall  say,  it  will  be  merely  stating  my  re- 
membrance, and,  if  that  diners  from  youra- 
in  any  respect,   you  will   take  your  owa 
recollection,  and  not  my  statement,  as  to  the- 
testimony  of  any  of  the  witnesses  or  any  of 
the  evidence  given  in  the  case. '    With  sudk 
instruction  the  jury  could  hardly  have  beei^ 
misled,   even  bad  the  court  failed  to  re- 
member accurately,  and  therefore  misstated 
some  item  of  the  evidence.     But  there  was* 
no  such  lapse  of  memory  or  misstatement. 
The  part  of  the  charge  objected  to  is  that 
portion  where,  after  referring  to  the  testi- 
mony about  the  notice  given  to  Mr.  Akeley 
and  jVIr.  Farr  as  to  previous  fires,  the  court 
added :    '  I  think  the  testimony  does  not  show 
that  any  specific  defect  was  pointed  out  U> 
those  gentlemen  by  Mr.  Day  or  Mr.  Robin- 
son or  any  one  else.    But  the  general  fact 
was  stated  to  them  that  the  property  wa» 
endangered  by  the  burner.    I  think  that  thcr» 
is  no  testimony  that  any  specific  defect,  ei- 
ther  in  the  stacks  or  in  the  burners,  was* 
mentioned  or  pointed  out.     The  testimony 
which  plaintiffs  claim  is  ignored  by  this 
portion  of  the  charge  is  that  of  the  witness 
W.  H.  H.  Day,  where  he  speaks  of  being^ 
near  the  Akeley  burner  shortly  before  the- 
fire,  and  seeing  and  sending  for  Mr.   Farr. 
He  proceeded :    '  When  he  came  down  wher» 
we  were,  the  fuel  burner — the  top  of  it — 
was  all  of  a  blaze ;  a  flame  of  fire  going  out 
through  it,  and  I  called  his  attention  to  it. 
He   didn't   say   much   about   it.      I   says: 
**  Mr.    Farr,  that  smokestack  there,  that  fuel 
burner,  is  in  bad  shape,  and  something  ought 
to  be  done  to  it."    He  said  it  was  not  in 
bad  shape  at  all.    I  says:    ** There  is  hole» 
through  it  there.    You  can  see  it ;  you  cait 
see  it  with  the  naked  eye-"    He  said  there 
wasn't  any.     I  says:    "Well,  yesterday  we 
had  seven  fires  in  our  yard,  and  you  didn't 
pay  any  attention  to  it,** '  etc.     The  calling^ 
of  Farr's  attention  to.  the  fact  that  a  blaze 
was  passing  out  through  the  top  of  the  burner 
was  not  calling  his  attention  to  any  specific 
defect.    Blaze,  as  well  as  smoke,  would  pass- 
through  meshes  fine  enough  to  arrest  sparks. 
Saying  it  was  in  *bad  shape'  did  not  call  at- 
tention to  any  specific  defect:  neither  did 
the  statement  that  there  were  holes  through^ 
it  that  could  be  seen  with  the  naked  eye. 
This  was  a  mere  general  assertion  of  defect- 
ive condition  by  having  holes.     It  was  not 
a  mentioning,  pointing  out,  or  calling  at- 
tention to  any  specific  defect, — any  particu- 
iar  hole  or  holes.     The  te&timouy  was  just 
this:  that  Day  told  Farr  that  the  top  of  the 
fuel  burner  had  holes  in  it  that  could   be 
seen  with  the  naked  eye,  but  did  not  men- 
tion or  point  out  any  in  particular,  and  Farr 
denied  that  it  had  any  holes.     To  amount  U> 
notice,  the  particular  defect,  if  any  existed, 
should  have  been  pointed  out,  or  mentioned 
in  such  a  way  as  to  describe  and  designate 
it,   and  thus  had  attention  directed  to  it 
The   statement   to   the   jurv  was  therefore 
strictly  accurate.     The  motion  for  new  tria& 
is  therefore  denied.* 
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Musts.  Koon,  Wheelan  St  Bennett  and 
R.  W.  Barg^r.  for  appellant: 

If  defendant  erected,  near  to  the  Inmber- 
jards  of  said  plaintiffs,  a  refuse  burner,  which, 
on  account  of  its  nature,  use,  and  operation 
and  essential  character  was  dangerous,  and 
necessarily  tended  to  the  damage  of  the  prop- 
erty of  others  in  that  immediate  Ticinity,  and 
fire  escaped  therefrom  and  was  canied  by 
the  wind  into  and  upon  the  lumberyard  of 
said  plaintiffs,  and  there,  by  igniting,  burned 
and  consumed  their  said  lumber  piled  thereon, 
defendant  is  liable  to  the  plaintiffs  in  this  ac- 
tion for  the  value  of  lumber  so  destroyed. 

LatDton  V.  Qiles,  90  N.  C.  874;  Ayeock  ▼. 
Baleigh  d  A.  A.  L.  Railroad,  89  K  C.  821; 
Ellis  V.  Portsmouth  <*  jR.  fl.  O?.  24  N.  C.  138; 
1  Shearm.  &  Redf.  Neg.  §  59;  Cahill  ▼.  JSasi- 
man,  18  Minn.  824,  10  Am.  Hep.  184:  AfuOen 
T.  8t,  Johns,  67  N.  Y.  567.  15  Am.  Rep.  580; 
Kta/me^i  ▼.  Ijondon,  B.  dh  S,  Coast  B.  Co.  L. 
R.  5  Q.  B.  411;  FUtcher  v.  Rylands,  L.  K.  1 
Excb.  265;  1  Thomp.  Neg.  2;  Fidd  v.  New 
York  Cent,  R.  Co.  82  N.  Y.  889. 

Testimony  offered  by  plaintiffs  to  show  that 
immediately  after  the  fire  occurred  which  de- 
stroyed plaintiff's  property,  the  defendant  shut 
down  its  mill,  stopped  its  burner,  and  at  once, 
among  other  things,  under  direction  of  the 
building  inspector  of  the  city  of  Minneapolis, 
repaired  its  burner  by  closine  the  holes  there- 
in, and  also  placing  a  bell-shaped  netting  on 
its  smoke-stacks,  covering  them  completely, 
was  admissible,  not  to  prove  an  admission  bv 
defendant  of  its  negligence,  but  to  prove  af- 
firmatively that  the  holes  were  actually  there  in 
that  burner,  and  that  they  were  dangerous. 

Such  evidence  was  held  proper  in  this  court 
in— 

CLeary  v.  Mnnkato,  21  Minn.  65;  Phelps 
T.  Manktito,  23  Minn.  276;  Kelly  v.  Southern 
Minn.  R.  Co.  28  Minn.  98:  Pennsylvania  R. 
Co.  V.  Henderson,  61  Pa.  820;  Westchester  A 
P.  R.  Co.  V.  McElwee,  67  Pa.  814;  MeKee  v. 
Bidwell,  74  Pa.  218;  Morse  v.  Minneajx^is  A 
St.  L.  R.  Go.  30  Minn.  465;  BaU  v.  Delaware, 
L.  A  W  R.  Co.  73  N.  Y.  4t'8;  Westfall  v.  Erie 
R.  Co.  5  Hun,  75:  Harvey  v.  New  York  Cent. 
A  n.  R.  R.  Co.  19  Hun,  556;  Brehn  v.  Great 
Western  R,  Co.  34  Barb.  256;  St.  Joseph  A  D. 
O.  R.  Co.  V.  Case,  11  Kan.  47;  AtcJiison,  T.  A 
B.  F.  R.  Co.  V.  Retford,  18  Kan.  249:  Emj>oria 
V.  Schmidling,  83  Kan.  485;  Kansas  Pae.  R, 
Co.  V.  Miller,  2  Colo.  442;  Butcher  v.  Vaca 
TaXley  A  G.  L.  R.  Co.  67  Cal.  518,  28  Am.  & 
Ene.  R.  R.  Cas.  8.^7. 

Plaintiff  knew  that  this  burner  was  essen- 
tially and  intrinsically  a  dangerous  thing  It 
knew  that  a  large  amount  of  dry  and  inflam- 
mable property  was  exposed  to  danger  there- 
from— knew  the  situation  and  all  surrounding 
circumstances,  and  knew  that  fire  was  con- 
stantly escaping  from  the  burner.  Under  these 
facts  It  was  bound  to  make  the  burner  abso- 
lutely safe,  or  cease  its  use,  or  stand  liable  for 
all  damasres  done  thereby. 

Lattton  V.  Giles,  90  N.  C.  874;  Hoyt  v.  Jef- 
fers.  30  Mich.  181;  Kendrick  v.  Towle,  60 
Alich.  863;  Parker  v.  Boston  A  H,  8.  B.  Co. 
109  Mass.  449. 

Messrs.  Kellof^^  ft  Laybourn  and  J.  M. 
Shaw*  for  respondent: 

It  is  impossible  to  say  that  the  use  which  de- 
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fend  ant  was  making  of  his  premises  was  not 
an  ordinary  and  lawful  use;  It  was  not  ex- 
traordinary in  any  sense.  It  is  also  impossible 
to  say  that  the  result  which  accrued,  if  it  did 
accrue, — the  burning  of  the  plaintiff's  lumber 
yard, — was  a  necessary  or  inevitable  result  of 
such  use. 

Loses  V.  Buchanan,  61  N.  Y.  476,  10  Am. 
Rep.  628. 

Negligence  or  misconduct  is  the  gist  of  the 
action,  and  this  must  be  .proven. 

Batchelder  v.  Reagan,  18  Me.  32;  Clark  v. 
Foot,  8  Johns.  421;  Read  v.  Morse,  34  Wis.  315; 
Mahoney  ▼.  8i.  Paul,  M.AM.R.Co.d5 Minn. 
861. 

A  careful  setting  and  keeping  of  fires  in 
one's  dwelling  house,  field,  or  elsewhere,  for  a 
useful  purpose,  creates  no  liability  to  another 
injured  by  its  spreading  through  some  accident, 
not  reasonably  to  be  anticipateil.  But  a  fire 
set  or  looked  after  negligently,  if  by  reason  of 
such  negligence  it  communicates  to  a  neigh 
bor's  property  and  destroys  it,  will  give  the 
neighbor  an  action  for  damages. 

Bishop,  Noncont.  L.  §833;  McNally  v.  Col 
veil,   91    Mich.    527;   Atkinson  v.    Goodrich 
Transp.  Go.  69  Wis.  5. 

If  the  defendant  used  ordinary  and  proper 
care  in  looking  out  for  such  things  as  were  lia- 
ble to  occur  from  appliances  of  this  kind,  and 
did  not  discover  or  have  notice  of  them,  and 
an  accident  should  occur,  the  defendant  would 
not  be  liable. 

Read  v.  Morse,  84  Wis.  818. 

If  the  defendant  was  bound  in  the  construc- 
tion of  this  burner,  to  use  no  more  than  ordi- 
nary diligence,  and  to  do  no  more  than  to  adopt 
and  put  in  use  the  most  approved  and  tested 
safeguards  in  ordinary  use  in  connection  there- 
with, it  was  proper  for  it  to  show  that  it  bad 
fulfilled  that  duty  in  the  given  case,  and  it 
could  not  be  shown  in  any  other  way  than  by 
bringing  its  appliance  in  comparison  with 
others  which  had  been  before  and  were  in  or- 
dinary use  for  the  purpose  for  which  defend- 
ant was  using  the  same. 

Montgomery  v.  Muskegon  Boom.  Co.  88  Mich. 
633;  NitrO'Glycnine  Case,  82  U.  S.  15  Wall. 
524,  21  L.  ed.  206,  and  especially  Daly  v.  Chi- 
eago,  M.  A  Si.  P.  R.  Co.  43  Minn.  819,  and 
cases  cited. 

Collinsy  J.,  delivered  the  opinion  of  the 
court: 

Plaintiffs  J.  W.  Day  &  Co.  and  defend- 
ant corporation  were  extensively  engaged  in 
the  manufacture  of  lumber  at  Minneapolis. 
Their  plants,  operated  by  steam,  and  their 
lumber  yards,  were  separated  by  a  street 
only,  and  on  the  morning  of  May  21,  1891, 
fire  destroyed  a  large  quantity  of  lumber  be- 
longing to  and  piled  in  the  yards  of  J.  W. 
Day  &  Co.  This  lumber  was  insured,  and 
the  insurance  companies,  having  paid  the 
amounts  due  on  their  respective  policies,  are 
made  coplaintiffs  herein,  the  action  having 
been  brought  to  recover  the  value  of  the  de- 
stroyed lumber.  It  is  alleged  in  the  com- 
plaint that  the  fire  was  caused  by  defend- 
ant's carelessness  and  negligence  in  the 
operation  of  its  mill,  and  particularly  that 
it  allowed  a  sawdust  burner,  used  in  con- 
nection, to  become  so  oat  of  repair  that  large 
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quantities  of  coals  and  burning  brands  es- 
caped through  the  netting  on  top,  and  set 
the  fire  in  question.  This,  as  might  be  pre- 
sumed, was  the  main  question  of  fact  on  the 
trial  of  the  action  ;  but,  as  the  action  comes 
before  us  on  a  bill  of  exceptions,  not  on  a 
settled  case,  we  are  not  to  review  the  evi- 
dence or  to  pass  upon  appellants'  forty-ninth 
gppr.ification  of  error. 

There  have  been  fifty  assignments  of  error 
made  by  appellants,  very  few  of  which  need 
be  referred  to.  The  others  are  without  merit. 
Takintr  those  which  require  mention  in  the 
order  of  discussion  by  appellants*  counsel, 
we  first  come  to  an  instruction  to  the  jury 
requested  by  plaintiffs  which  the  trial  court 
declined  to  give.  This  request  eliminated 
from  the  case  any  consideration  by  the 
Jury  of  defendant's  alleged  negligence,  and 
planted  the  plaintiffs'  right  to  recover  upon 
grounds  independent  of  such  negligence. 
The  fire  used  by  defendant  was  for  manu- 
facturing purposes,  and,  if  used  with  proper 
safeguards  and  without  negligence,  no  lia- 
bility attached  for  damages  caused  by  its 
escape.  Any  other  rule  wuuld  make  the  per- 
son who  uses  fire  for  manufacturing  or  me- 
chanical or  propelling  purposes,  or  even  for 
beating,  an  insurer  against  accidents.  The 
element  of  negligence — an  essential  element 
in  pleadings,  as  well  as  in  proofs  in  cases 
of  this  nature — cannot  be  ignored  when  the 
cause  is  given  to  the  jury.  Counsel  have 
confounded  the  question  they  argue  with  one 
relating  to  the  burden  of  proof  when  damage 
is  caused  by  fire.  Doubtless,  one  who  em- 
ploys the  element  of  fire  for  manufacturing 
or  mechanical  or  propelling  purposes,  or  who 
employs  it  for  any  purpose  under  circum- 
stances which  render  it  especially  dangerous 
to  others,  is  held  to  the  exercise  of  more  care 
and  caution  than  is  one  who  employs  the  same 
element  for  a  less  dangerous  purpose.  Yet 
the  degree  of  care  is  the  same,  for  in  either 
case  reasonable  care,  or,  what  is  the  same 
thinff,  ordinarvcare,  only,  is  required.  Bead 
v.  Mo7'8e,  34  Wis.  818;  Atkinson  v.  Ooodric/i 
TrajMp.  Co.  69  Wis.  5.  Reasonable  care  is 
all  that  is  required,  but  it  must  be  propor- 
tionate to  the  risks  to  be  apprehended  and 
guarded  against.  Hoye  v.  Ghicago,  M,  <£  8t. 
F.  R.  Go.  46  Minn.  269.  To  state  it  briefly, 
negligence  or  misconduct  is  the  gist  of  the 
action,  and  it  must  be  proven. 

All  of  the  questions  to  witnesses  covered 
by  assignments  of  error  from  one  to  eight, 
inclusive,  relate  to  the  exclusion  of  testimony 
tending  to  show  that,  immediately  after  the 
fire,  defendant,  under  the  direction  of  the 
city  building  inspector,  repaired  the  top  of 
its  sawdust  burner.  In  the  case  of  Morse  v. 
MlnneapiMs  d  8t.  L.  B.  Co.,  80  Minn.  465, 
this  court,  after  twice  holding  to  the  con- 
trary, concluded  that  evidence  of  this  char- 
acter was  inadmissible  and  its  previous  rul- 
ings wrong  on  principle.  Several  cases  were 
cited  in  support  of  the  changed  position,  and 
we  are  satisfied  that  the  rule  last  adopted  is 
the  correct  one,  without  regard  to  the  time 
when  the  repairs  are  made.  Scarcely  a  court 
in  the  country  now  holds  that  evidence  of 
tliat  kind  should  be  admitted.  We  cannot 
agree  with  appellants'  counsel  that  this  tes- 
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timony  was  offered  for  the  purpose  of  sbon- 
ing  that  there  were  holes  in  the  netting  of 
the  burner  when  the  fire  occurred,  for  their 
argument  in  support  of  their  assignments  of 
error  clearly  repudiates  the  assertion. 

What  we  have  said  in  respect  to  the  re- 
quest to  charge  which  eliminated  from  the 
consideration  of  the  jury  all  question  of  neg- 
ligence on  defendant's  part,  as  an  essential 
element  in  the  case,  disposes  of  several  al- 
leged errors  in  the  charge,  and  the  balance 
have  been  so  clearly  shown  to  be  unfounded 
in  the  opinion  of  the  learned  court  below 
when  refusing  plaintiffs'  motion  for  a  new 
trial  that  we  can  add  nothing  to  what  was 
there  said.  This  last  remark  is  applicable 
also  to  the  fourth  specification  of  error,  re- 
latin.^  to  the  exclusion  of  an  answer  to  a 
question  asked  one  of  plaintiffs'  witnesses. 

Evidence  was  admitted,  over  plaintiffs' 
objection,  tending  to  show  that  defendant's 
burner  was  as  safe  as  any  burner  used  or 
known.  In  the  adoption  and  use  of  such  ap- 
pliances as  a  refuse  burner,  parties  are  not 
held  to  adopt  and  use  appliances  which  are 
perfect.  The  defendant  was  bound  to  exer- 
cise care  proportionate  to  the  risks  to  be  ap- 
prehended. It  could  do  no  more  than  to 
adopt  and  use  the  most  approved  and  tested 
safeguanls,  and  that  it  dia  was  a  fact  per- 
fectly proper  to  he  shown.  This  could  be 
done  by  comparing  the  burner  it  used  with 
those  elsewhere  used  in  connection  with  saw- 
mills, and  it  was  not  necessary  to  show  that 
the  situation  and  circumstances  were  pre- 
cisely alike  in  all  cases.  As  was  said  by  the 
trial  court,  the  kind  of  danger  to  be  guarde/* 
against  is  the  same,  but  the  degree  may  dii 
fer,  depending  upon  surroundings.  The  dit- 
ferences  in  situation,  surroundings,  and  cii  • 
cumstances  are  all  proper  to  be  shown  an*! 
considered  when  determining  whether,  in  a 
given  case,  ordinary  care  has  been  observed 
in  providing  a  burner  for  the  consumption 
of  refuse  matter  at  a  sawmill. 

The  burner  in  question  was  built  under 
the  direction  of  one  Turnbull,  who  had  had 
large  experience  in  this  work,  it  was  claimed. 
One  of  the  members  of  defendant  corporation 
was  asked,  ^  What  is  and  what  had  been  Turn- 
bull 's  reputation  as  to  competency  in  this 
line  of  business?"  We  see  nothing  wrong  in 
the  ruling  of  the  court  whereby  an  answer 
to  this  question  was  allowed.  It  was  proper 
for  defendant  corporation  to  show  that,  when 
erecting  this  burner,  they  employed  a  com- 
petent man,  one  of  good  reputation  as  to  com- 
petency for  the  work.  It  tended  to  show  the 
degree  of  care  used  by  defendant. 

It  appears  that,  shortly  before  the  fire,  one 
of  the  firm  of  J.  W.  Day  &  Co.  complained 
to  Mr.  Akeley,  of  defendant  corporation,  in 
respect  to  the  condition  of  the  netting  on  top 
of  the  burner,  and  that  Akeley  immediately 
sent  for  Turnbull.  When  testifying  as  to 
this,  the  witness  Akeley  was  asked  to  state 
what  he  told  Turnbull  he  wanted  done  when 
the  latter  came  to  the  mill.  Akeley  was  per 
mitted  to  answer,  in  effect,  that  he  directed 
him  to  examine  the  burner,  and,  if  anything 
could  be  done  to  make  it  safer,  to  do  it.  It 
is  contended  that  the  court  below  erred  when 
receiving  this  answer,  and  again  in  refusing 
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to  fltiike  it  out.    The  eTidence  was  proper,  [make  the  burner  safe,  when  attention  had 


for  it.  showed  that  a  competent  man  was 
called,  and  told  to  do  what  plaintiffs  claimed 
should  be  done.  It  tended  to  prove  that  de- 
fendant was  not  negligent  in  its  efforts  to 


been  called  to  its  condition.    We  discover  no 
error  in  the  record. 
Order  affirmed. 


UNITED  STATES  CIRCUIT  COURT  OP  APPEALS,  FIFTH  CIRCUIT. 


Charles    DILLINGHAM,    Receiver   of  the  I 
Huston  &  Texas  Central  R.  Co.,  Appt^, 

i>. 

Leona  P.  HAWK. 

(80  Fed.  Bep.  4M.) 

Tlie  Jud^rment  of  a  state  eoort  ag^alnst 
a   receiver   appointed  by  c  federal 

eoart  is  conoluBive  as  to  the  existenoe  and 
amount  of  the  claim,  but  the  time  and  manner 
of  its  i>ttyment  must  be  oontrolled  by  the  oourt 
appointing  tlie  receiver. 

(February  27, 1804.) 

APPEAL  by  defendant  from  a  Judment  of 
the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Texas  in  favor  of  plain- 
tiff in  a  proceeding  brought  to  have  a  judg- 
ment recovered  against  the  receiver  in  a  stale 
court  paid  out  of  the  estate  in  his  hands.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Ai^ued  before  Pardee,  Circuit  Judge,  and 
Locke  and  Toulmin,  District  Judfjee, 

Mr.  F.  M.  Etheridfi^e,  for  appellant: 

It  is  conceded  that  appellee  had,  under  the 
third  sectioo  of  the  Act  of  Congress  of  March 
8, 1887.  the  right  to  sue  appellant  in  the  district 
court  of  Navarro  county,  Texas,  without  leave 
of  the  court  appointing  him  receiver  {Texae  dt 
P.  R  Co,  V.  Vox,  146  U.  8.  598,  86  L.  ed.  829); 
but  it  is  contended  that  the  judgment  obtained 
in  such  suit  is  not  conclusive  upon,  but  bnly 
advisory  to,  the  chancellor. 

A  judgment  obtained  against  a  receiver  in  a 
suit  at  law,  instituted  by  leave,  whether  such 
leave  is  granted  by  the  court  appointing  the  re- 
ceiver, or  ij  conferred  by  statute,  is  but  the  trial 
of  an  issue  out  of  chancery.  Grantinii:  leave 
to  sue  at  law  is  but  another  method  of  direct- 
ing an  issue  to  be  tried  by  a  Jurv  in  a  court  of 
common  law,  and  the  verdict  obtained  in  the 
one  instance  is  not  more  conclusive  than  in  the 
Other. 

2  Dan.  Ch.  PI.  &  Pr.  5th  ed.  p.  1071. 

The  verdict  of  a  jury  upon  an  issue  out  of 
chancery  is  only  advisory  and  never  conclusive 
npon  the  coort.  It  is  intended  to  inform  the 
conscience  of  the  chancellor.  It  may  be  dis- 
regarded and  a  decree  rendered  contrary  to  it. 

1  Poster,  Fed.  Pr.  §  805;  Watt  v.  Starke,  101 
U.  8.  247,  26  L.  ed.  826;  2  Dan.  Ch.  PL  &  Pr. 
5Lh  ed.  p.  1148;  Kohn  v.  McAulta,  147  U.  S. 
m  87  L.  ed.  150. 

The  party  dissatisfied  with  the  verdict  upon 


an  issue  out  of  chancery  must  move  for  a  new 
trial  to  the  court  of  cbsncery  and  not  the  court 
of  law  trying  the  issue. 

1  Foster,  Fed.  Pr.  §  805;  Johnmm  v.  Har- 
mon, 94  U.  8.  871,  24  L.  ed.  271;  Watt  v. 
Starke,  eupra. 

Said  Act  of  Msrch  8, 1887,  expressly  provides 
that  "such  suit  shall  be  subject  to  the  general 
equity  jurisdiction  of  the  court  in  which  such 
receiver  was  appointed  so  far  as  the  same  shall 
be  necessary  to  the  ends  of  justice,"  thereby 
precluding  any  legitimate  contention  that  there 
should  be  any  departure  from  the  established 
chancery  practice. 

Under  the  provision  above  quoted  the 
chancellor,  to  the  end  that  justice  may  be  done, 
has  the  risht,  and  it  is  his  duty,  to  determine 
whether  or  not  the  judgment  rendered  in  such 
suit  is  a  valid  claim  sgainst  the  receiver. 

Jesup  V.  Wabash,  St.  U  db  P.  R  Co.  44  Fed. 
Rep.  665;  Missouri  Pae.  B.  Co,  y.  Texas  Pac» 
R  Co.  41  Fed.  Rep.  814. 

What  remedy  did  the  new  law  afford?  An 
absolute,  unqualified,  undeniable  and  indis- 
putable right  of  trial  by  Jury.  A  right  to  the 
sggrieved  party  of  trial  by  jury  in  the  forum 
of  his  own  selection.  But  the  very  statute 
which  accords  this  valuable  right,  out  of  abun- 
dant precaution,  couples  with  it  an  express 
condition  that  the  established  chancery  juris- 
diction and  practice  in  other  regards  should 
neither  be  invaded  nor  departed  from.  "But," 
says  appellee,  "if  this  be  true  the  statute  has, 
indeea,  afforded  no  right.  If  my  iudgment  is 
not  conclusive  then  the  statute  is  a  farce."  To 
which  we  respond:  '^The  statute  confers 
upon  you  the  right  of  trial  by  jury  in  a  forum 
of  vour  own  selection,  a  right  that  theretofore 
did  not  exist.  When  you  obtain  a  veniict  and 
judgment  in  such  trial  and  in  such  court  you 
brin^  it.  for  enforcement,  to  the  court  of 
original  jurisdiction.  This  verdict  and  judg- 
ment comes  appealing  to  the  conscience  of  the 
chsncellor,  advising  him  of  your  right  If  un- 
attacked  it  will  find  acceptance  and  enforce- 
ment. It  is  prima  facie,  and  the  party  attack- 
ing it  must  take  the  laboring  oar  and  overcome 
its  advisory  effects,  but  if  shown  to  be  inequita- 
ble snd  unconscionable  you  can  reap  no  benefit 
therefrom.  The  chancellor  will  not  blindfold 
himself  to  justice  and  decree  that  as  just  which 
is  manifestly  unjust. 

Kohn  V.  McifuUa,  147  U.  S.  288,  87  L.  ed. 
150. 

Mr.  B.  S.  Neblett,  for  appellee: 

Under  the  Act  of  Congress  March  8,  1887, 
the  state  court,  where  the  judgment  sought  to 


NoxB.— The  Aot  of  Conmness  of  March  8, 1887,  per- 
mittlnqr  suits  to  be  brought  in  state  conns  against 
reoeiverB  appointed  by  federal  courts  as  a  matter 
cf  right,  has  made  the  question  presented  in  the 
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above  case  very  practical  and  important.  The 
above  decision,  though  not  the  first  u  pon  the  point, 
is,  we  believe,  the  first  from  the  clroult  oourt  of 
appeals. 


619 


UniTED  States  Cibcuit  Court  of  Appeals. 


Fbb.» 


be  enforced  was  rendered,  bad  Jurisdiction  of 
tbe  receiver  (appellant)  and  such  Judgment 
concluttively  determines  tbe  cause  of  action 
and  tbe  amount  of  the  ciaim. 

Texas  4t  P,  R.  Co,  v.  Cox,  145  U.  S.  608,  86 
L.  ed.  882;  Dillingham  v.  Anthony,  8L.  K.  A. 
634,  78  Tex.  50;  Centrai  Trust  Co.  v.  St. 
Louis,  A.  AT.  H.  Co,  41  Fed.  Rep.  651. 

Appellee's  judgment  having  been  rendered 
in  a  proceeding  at  law  in  a  state  court  of  com- 
petent jurisdiction,  when  carried  to  tbe  federal 
court  and  there  made  the  basis  of  her  claim,  is 
entitled  to  full  faith  and  credit,  and  is  subject 
only  to  the  plea  of  nul  tiel  record,  or  a  plea 
calling  in  question  the  Jurisdiction  of  the  court 
pronouncing  the  judgment. 

Such  is  tbe  plam  provision  of  the  Constitu- 
tion of  the  United  States,  g  1,  art.  4. 

It  will  not  be  contented  that  a  judgment  ren- 
dered in  one  state  when  sued  on  in  a  sister 
state  can  be  reopened.  In  such  case  the  plea 
of  nil  debit  has  never  been  allowed. 

Christmas  v.  Rvssell,  72  U.  S.  6  Wall.  290, 
18  L.  ed.  475. 

The  question  is,  Does  the  provision  of  the 
constitution  apply,  wben  a  judgment  has  been 
rendered  in  a  state  court,  and  is  made  tbe  basis 
of  a  claim  in  tbe  federal  court?  In  support  of 
the  affirmative  of  this  question  the  authorities 
are  numerous  and  certain. 

MilU  V.  Dvrt/ee,  11 U.  8.  7  Cranch,  481, 8  L. 
ed.  411;  Hampton  v.  MeConneU,  16  U.  S.  8 
Wheat.  234,  4  L.  ed.  878;  McElmoy  v.  Colien, 
88  IJ.  S.  18  Pet.  812.  10  L.  ed.  177;  Freem. 
Judgm.  §  578. 

The  facts  constituting  appellee's  cause  of 
action  having  been  tried  by  a  jury  in  a  law 
proceeding  in  a  state  court  of  competent  juris- 
diction cannot  be  again  re-examined  in  a  fed- 
eral court  when  made  the  basis  of  her  claim 
and  carried  there  to  be  enforced  against  prop- 
crtv  under  tbe  control  of  the  federal  court. 

A  construction  of  the  act  of  congress  under 
consideration  which  would  leave  the  facts 
tried  by  a  Jury  in  a  state  court  open  to  review 
in  tbe  federal  coiurt  would  make  it  violative  of 
the  7th  Amendment  of  the  Constitution  of  the 
United  States. 

Why  should  the  verdict  bind  the  conscience 
of  the  Judge  and  not  tbe  chancellor? 

In  tbe  proceeding  at  law  a  jury  trial  is  given 
by  constitution  and  by  statute,  wbile  in  the 
chancery  proceeding  it  is  given  by  neither. 

In  the  chancery  case  the  litigants  are  not 
entitled  to  a  Jury  trial;  the  chancellor  is  with- 
out power  to  summon  a  jury;  on  him  rests  the 
responsibilitv  of  findin?  tbe  facts. 

Barton  y.lBarbour,  104  U.  8.  181,  26  L.  ed. 
676;  8  Greenl.  Ev.  ^§  261,  262. 

What  was  the  character  of  the  suit  In  the 
state  court  where  tbe  judgment  was  rendered 
which  appellee  now  seeks  to  enforce?  Simply 
a  suit  to  reduce  to  Judgment  an  unliquidated 
demand  for  damages  arising  out  of  the  negli- 
gence of  the  receiver  in  operating  property  as 
a  common  carrier.  There  was  mvolved  m  it 
no  element  of  equity.  It  asserted  no  liens  on 
or  claims  against  the  funds  in  tbe  hands  of  the 
receiver,  ft  was  purely  a  common-law  pro- 
ceeding. 

By  what  right  was  the  suit  Instituted  and 
maintained  in  the  state  court  in  the  common- 
law  proceeding?  Not  by  permission  of  the 
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chancellor  appointing  the  receiver  nor  at  his 
direction  to  ''relieve  bis  conscience"  on  an  issue 
involved  but  by  virtue  of  act  of  congress  nndex 
consideration. 

The  Seventh  Amendment  to  the  CoDStito- 
tion  is  as  follows: 

'*In  suits  at  common  law,  where  the  value 
in  controversy  sbail  exceed  twenty  dollars,  the 
right  of  trial  by  a  jury  shall  be  preserved;  and 
no  fact  tried  by  a  jury  shall  be  otherwise  re- 
examined in  any  court  of  tbe  United  States 
than  according  to  tbe  rules  of  tbe  common  law." 

In  Barton  v.  Barb'»ur,  104  U.  3.  1?!,  26  L. 
ed.  676,  it  is  held  receivership  cases  are  equity 
cases,  and  parties  seeking  to  establish  cltiims 
against  the  receiver  have  no  ri^bt  to  a  trial  by 
Jury;  and  the  trial  of  questions  mvolved  belong 
to  the  court,  no  matter  what  may  be  its  im- 
portance or  complexity.  Tbe  act  of  contsress 
sought  to  relieve  the  chancellor  from  this  re- 
sponsibility and  at  the  same  time  confer  the 
nght  of  trial  by  jury. 

When  appellant  seeks  to  have  the  court  ap- 
pointing the  receiver  review  tbe  facts  on  wbich 
the  judgment  sought  to  be  enforced  is  found- 
ed, he  gives  to  the  act  of  congress  a  construc- 
tion violative  of  the  constitution  quoted.  Tbe 
expression  in  the  constitution  referred  to 
^'tban  according  to  the  rules  of  common  law," 
has  been  beld  to  mean  an  application  for  a  new 
trial  in  the  court  trying  the  case  or  on  appeal 
to  the  court  of  last  resort  in  that  Jurisdiction. 

Parsons  v.  Bedford,  28  U.  8.  8  Pet.  446,  7 
L.  ed.  773;  New  York  Sup.  Ct.  Justices  v. 
United  States,  76  U.  8.  0  Wall.  274,  19  L.  ed. 
658;  Stevenson  v.  Williams,  86  U.  8.  19  Wall. 
672,  22  L.  ed.  162. 

A  construction  harmonious  with  the  consti- 
tution can  only  be  given  to  the  act  by  limitidg 
the  expression,  "such  suit  shall  be  subject  to 
the  general  equitv  jurisdiction  of  the  court  np- 
pointing  the  receiver  so  far  as  tbe  ends  of  Jus- 
tice may  require," — to  tbe  collection  and 
enforcement  of  tbe  judgment  and  not  to  the 
establishment  of  the  claim  by  the  verdict  of  a 
Jurv  inalaw  trial. 

Dillingham  v.  Anthony,  8  L.  R.  A.  684,  78 
Tex.  60. 

Tonlmlii,  District  Judge,  delivered  the 
opinion  of  the  court : 

On  October  20,  1890,  appellee  recovered 
in  the  district  court  of  Mavarro  county,  Tex., 
against  appellant,  as  receiver  of  the  Houston 
<&  Texas  Central  Railway  Company,  Judg- 
ment for  $2,500,  with  interest  and  costs.  On 
February  8,  1891,  appellee  filed,  in  con- 
solidated cause  No.  198,  entitled  *^Nei»on  8, 
Boston  and  Jcmies  Bin  tout.  Trustees,  et  al., 
vs.  The  Houston  db  Texas  Central  Bailway 
Company  et  al.,"  then  pending  in  the  circuit 
court  of  the  United  States  for  the  eastern  dis- 
trict  of  Texas,  wherein  appellant  had  been 
appointed  as  such  receiver,  her  petition  of 
intervention,  based  upon  the  aforesaid  judg- 
ment rendered  in  her  favor  by  the  said  dis- 
trict court  of  Navarro  county,  Tex.,  praying 
that  said  receiver  be  ordered  to  pay  the  same. 
Said  petition  was  on  February  12,  1891,  re* 
ferred  to  the  special  master  for  examination 
and  report.  On  January  14,  1892,  tbe  special 
master  reported  that  the  said  district  court 
of  Navarro  county  was  without  Jurisdiction 
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to  render  the  aforesaid  Judgment,  and  that 
«ame  was  void.  To  such  report  appellee  ex- 
cepted,— **  Because  it  appears  from  the  records 
•of  this  cause,  and  from  the  report  of  the  mas- 
ter, that  intervener's  cause  of  action  accrued 
4igainst  defendant  after  the  passage  of  the  Act 
-of  Congress  of  March  3,  1887,  and  that  she 
instituted  her  suit  in  the  district  court  of 
Navarro  county,    Tex.,    and  recovered  the 

4udgment  she  now  seeks  to  enforce  October 
0,  1890,  which  ludgment  has  never  been  re- 
Terscd  nor  appealed  from,  and  is  in  full  force 
■and  effect,  and  neither  the  master  nor  this 
•court  can  now  inquire  into  the  facts  on  which 
^such  judgment. was  rendered." 

The  said  circuit  court  sustained  appellee's 
-said  exception,  holding  that  the  aforesaid 
judgment  declared  upon  by  her  was  final  and 
conclusive,  and  decreed  accordingly.  Ap- 
pellant's assignments  of  error  are  as  follows : 

**  (1)  The  trial  court  erred  in  holding  that 
the  judgment  obtained  by  intervener  in  ihe 
-district  court  of  Navarro  county,  Tex.,  and 
made  the  basis  of  her  intervention  herein, 
was  conclusive,  and  in  sustaining  the  excep- 
tions of  intervener  to  the  report  of  the  mas- 
ter, which  set  forth  all  the  testimony  ad- 
•duced  upon  the  hearing  before  the  master. 
(2)  The  trial  court  erred  in  rendering  judg- 
ment for  intervener,  and  not  rendering  judg- 
ment in  favor  of  defendant,  in  that  inter- 
vener's judgment,  which  formed  the  basis 
of  her  intervention,  was  not  conclusive,  but 
only  prima  facie,  and  the  facts  adduced  be- 
fore, and  reported  by,  the  master,  showed 
that  such  judgment  was  inequitable,  uncon- 
scionable, against  and  without  evidence  to 
support  it,  and  the  facts  so  reported  by  the 
master  imperatively  demanded  judgment  for 
the  defendant. " 

The  sole  question  presented  for  our  decision 
is  raised  by  appellant's  first  assignment  of 
-«rror.  That  question  is  whether  the  judg- 
ment obtained  by  the  appellee  in  the  state 
•court  was  conclusive  upon  the  federal  court, 
or  only  advisory  to  it.  The  contention  of 
appellant  is  that  all  judgments  obtained 
atrainst  a  receiver  in  suits  at  law  are  but  the 
trial  of  Issues  out  of  chancery,  and  are  not 
-conclusive  on  the  court  appointing  the  re- 
ceiver. We  cannot  agree  with  this  conten- 
tion. The  trial  of  an  issue  out  of  chancery 
is  where  the  chancery  court  directs  an  issue 
to  be  tried  by  a  jury!  **  It  is  intended  to  in- 
form the  conscience  of  the  chancellor,''  or  to 
aid  him  where  there  is  great  difficulty  in  de- 
ciding upon  the  facts  of  a  case.  The  order 
of  a  chancellor  directing  the  issue  at  law  is 
-discretionary.  In  such  caso  the  verdict  of 
the  jury  is  only  advisory,  and  never  conclu- 
sive upon  the  court.  The  court  renders  the 
decree,  but  in  doing  so  may  disregard  the 
finding  of  the  jury,  and  render  a  decree  con- 
trary to  it.  2  Dan.  Ch.  PI.  &  Pr.  p.  1071 ; 
1  Poster,  Fed.  Pr.  §  806 ;  Watt  v.  Starke,  101 
XJ.  8.  247,  25  L.  ed.  826 ;  Kohn  ▼.  McNulta, 
147  U.  8.  238,  87  L.  ed.  160. 

As  said  by  Mr.  Qreenleaf  in  his  work  on 
Evidence,  in  section  262,  vol.  8 :  ''It  is  only 
where  no  right  of  the  party  is  recognized  by 
law,  and  where  the  resort  to  a  jury  is  left  to 
the  discretion  of  the  judge,  in  aid  of  his  own 
judgment,  that  he  is  at  liberty  to  disregard 
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the  finding  of  the  jury,  or  to  determine  the 
facts  for  himself." 

Such  is  not  this  case.  The  court  whose 
receiver  appellant  was  did  not  direct  the  is- 
sue on  which  appellee's  judgment  was  ob- 
tained to  be  triea  by  a  jury,  and  did  not 
render  the  judgment  thereon.  The  suit  in 
which  the  judgment  was  obtained  was  not 
instituted  by  leave  of  the  court,  but  was 
brought  as  a  matter  of  right, — a  right  con- 
ferred by  the  Act  of  Congress  of  March  8, 
1887,  which  provides  that  every  receiver  ap- 
pointed by  any  court  of  the  United  States 
may  be  sued  without  the  previous  leave  of 
the  court.  Prior  to  that  act  of  congress  the 
rule  was  that  a  receiver  could  not  be  sued 
without  leave  of  the  court  of  equity  which 
appointed  him.  That  act  abrogates  the  old 
rule.  The  court  now  has  no  discretion  to 
say  when  its  receiver  may  be  sued.  The  act 
of  congress  gives  the  right  without  condition 
or  qualification.  It  gives  the  right  to  sue 
the  receiver  in  any  court  having  jurisdiction 
of  the  subject-matter  and  of  the  parties. 
The  counsel  for  appellant  concedes  that  tlie 
act  referred  to  gave  appellee  **an  absolute, 
unqualified,  and  indisputable  right  of  trial 
by  jury,  and  in  the  forum  of  her  own  selec- 
tion. "  She  selected  the  state  court,  and  the 
proceeding  therein  was  on  a  legal  claim,  and 
was  purely  a  common- law  proceeding.  It 
had  no  element  of  equitable  jurisdiction  in 
it.  The  suit  was  to  recover  damai^es  for  a 
personal  injury  caused  by  the  negligence  of 
the  receiver,  or  his  agents,  in  operating  a 
railroad  as  a  common  carrier.  On  such  a 
cause  of  action  a  receiver  can  be  sued  in  any 
court  of  competent  jurisdiction.  Centrai 
Trust  Co.  V.  St,  Lovis,  A.  A  T.  R.  Co,  40 
Fed.  Rep.  426,  41  Fed.  Rep.  551 ;  DUlivg- 
ham  V.  Anthony,  78  Tex.  50,  3  L.  R.  A.  634. 

If,  then,  the  right  of  trial  by  jury  was 
given  by  the  act  of  congress,  it  was  given 
subject  to  the  constitutional  provision  that 
''no  fact  tried  by  a  jury  shall  be  otherwise 
re-examined  in  any  court  of  the  United  States 
than  according  to  the  rules  of  the  common 
law."    U.  8.  Const.  Amend.  7. 

In  Parsona  v.  Bedford,  28  U.  8.  8  Pet.  446, 
7  L.  ed.  778,  the  court  sa^s,  in  speaking  of 
this  provision  of  the  constitution  :  **This  is 
a  prohibition  to  the  courts  of  the  United 
StHtes  to  re-examine  any  facts  tried  by  a  jury 
in  any  other  manner.  .  .  .  The  only 
modes  known  to  the  common  law,  to  re  ex- 
amine such  facts,  are  the  granting  of  a  new 
trial  by  the  court  where  the  issue  was  tried, 
or  to  which  the  record  was  properly  return- 
able, or  the  award  of  a  fienire  facias  de  novo 
by  an  appellate  court  for  some  error  of  law 
which  intervened  in  the  proceedings." 

In  the  case  of  JNeto  York  Sup.  Gt.  Justices 
V.  Murray,  76  U.  8.  9  Wall.  274.  19  L.  ed. 
658,  the  supreme  court  says  that  the  provision 
in  the  Seventh  Amendment  of  the  Constitu- 
tion of  the  United  States  which  declares  that 
^no  fact  tried  by  a  jury  shall  be  otherwise 
re-examined  in  any  court  of  the  United  States 
than  according  to  the  rules  of  common  law," 
applies  to  the  facts  tried  by  a  jury  in  a  cause 
in  a  state  court.  The  claim  on  which  appel- 
lee's judgment  was  obtained  was  a  legale 
not  an  equitable,  demand.    It  was  adjudi- 
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eated  in  the  state  court  of  Texas,  wherein 
appellant,  being  duly  served  with  process, 
appeared  as  defendant,  and  contested  the 
same.  The  federal  court  having  no  appel  late 
or  supervisory  jurisdiction  over  such  proceed- 
ings, it  cannot  re-examine  the  facts  constitut- 
ing the  cause  of  action  on  which  the  Judg- 
ment was  rendered,  or  annul,  vacate,  or  in 
any  manner  modify,  the  judgment.  Omtral 
Tni9t  Co,  V.  8t.  Louis,  A.  <t  21  R.  Oo.  supi'a. 
But,  it  is  said  that,  while  the  act  of  con- 
gress grants  leave  to  sue,  it  expressly  pro- 
vides that  ''such  suits  shall  be  subject  to  the 
general  equity  jurisdiction  of  the  court  in 
which  such  receiver  was  appointed  so  far  as 
the  same  shall  be  necessary  to  the  ends  of 
Justice ;"  and  it  is  contended  that  this  pro- 
vision of  the  act  precludes  any  departure 
from  the  established  chancery  practice.  It 
is  true  that  the  act  does  contain  such  pro- 
vision. But  considering  it  in  the  light  of, 
and  as  in  harmony  with,  the  Seventh  Amend- 
ment of  the  Constitution  of  the  United  States, 
we  must  construe  it  as  applying  only  to  suits 
which  seek  to  interfere  with  the  receiver's 
possession  of  property,  and  to  process  the 
execution  of  which  would  have  that  effect ; 
any  process,  whether  for  the  recovery  of  such 
property,  or  for  the  enforcement  and  collec- 
tion of  a  judgment  out  of  it.  These  shall  be 
subject  to  the  control  of  the  court  appointing 
the  receiver,  so  far  as  the  ends  of  justice 
may  require.  The  time  when,  and  the  man- 
ner in  which,  a  judgment  against  the  receiver 
shall  be  paid ;  the  adjustment  of  equities 
between  all  persons  having  claims  against 
the  property  in  his  hands ;  the  just  distribu- 


tion of  the  funds  according  to  the  rights  of 
the  several  parties  interested  in  it, — all  must- 
necessarily  be  under  the  control  of  the  courU 
having  custody  of  the  property  by  its  re- 
ceiver, and  shall  be  subject  to  its  general 
equity  jurisdiction.    Dillingham  ▼.  Ant/iony, 
supra. 

This,  we  think,  is  the  true  meaning  of  the 
statute  referred  to.  We  can  perceive  no  other 
reasonable  interpretation  of  it.  Any  other 
interpretation  would  impute  to  congress  a 
ve^  useless  act.  We  agree  with  the  learned 
judge  who  pronounced  the  opinion  in  tlie 
case  of  Central  Tnut  Co,  v.  8i,  Louis,  A,  it 
T.  R,  Co.,  S7tpra,  when  he  says  that  "the 
right  to  sue  the  receiver  in  the  state  court 
would  be  of  little  utility  if  its  judgment 
could  be  annulled  or  modified  at  the  discre- 
tion of  this  [federal]  court,"  to  which  it  ia 
presented  as  a  claim  against  the  fund  or  prop- 
erty in  the  hands  of  the  receiver.  The  judg- 
ment of  the  state  court  is  conclusive  as  to 
the  existence  and  amount  of  the  appellee's 
claim,  but  the  time  and  manner  of  its  pay- 
ment must  be  controlled  by  the  court  ap- 
pointing the  receiver.  A  judgment  may  be 
complete  and  perfect,  and  have  full  effect. 


independent  of  the  r[ght  to  issue  execution. 
Mills  V.  Duri 
L.  ed.  411. 


tne  rignt  t 
,  11  U.  S. 


7  Cranch,  481,  S- 


TTie  decree  of  the  circuit  court  is  in  accordance 
toith  tlie  vietDS  expressed  in  this  opinion^  and  it 
is  affirffied. 

Pardee*    Circuit  Judge: 
I  concur  with  tlie  conclusion  reached,  but 
not  with  all  the  reasoning  of  the  majority. 
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1«   The  Jarisdlotion  of  m,  miinicipality» 
bounded  by  »  navifi^able  river»  does  not 


extend  beyond  low -water  mark,  fn  the  absence 
of  anything  In  the  charter  extendiDg  the  limit  of 
its  Jurisdiction  expressly  or  by  fair  Implication. 

2*   An  ordinaAce  prohibiting  the  throw* 
ing^  of  fish  or  oflkl  into  a  river  is  void 

for  lack  of  Jurisdiction,  where  the  boundary  of 
the  muDioipality  is  the  low- water  line  of  theziver.- 

(February  20, 1894.) 


NOTB.— Boundary  o/   municipaUty  on  navigoible 

stream. 

The  attempt  to  determlDe  the  law  on  the  subject 
of  the  boundary  of  municipal  corporations  by  nav* 
iKsble  streams  is  not  aJtogettaer  satisfactory  since 
the  decisions  exactly  in  point  are  few  and  appar- 
ently confllctincr* 

That  the  same  rule  frovems  as  to  boundaries  on 
streams  of  water  of  Incorporated  territories,  aud 
of  lands  of  individuals,  is  declared  in  Ft.  Smith  & 
v.  B.  BridRe  Co.  v.  Hawkins,  12  L.  R.  A.  487. 54  Ark- 
609,  which  was  the  case  of  a  naviflrable  river,  and  it 
is  there  held.  In  harmony  with  the  main  case,  that 
the  boundary  of  an  incorporated  town  or  city  on  a 
navlfrable  river  In  Arkansas,  like  that  of  an  indi- 
vidual proprietor,ez tends  only  to  high- water  mark, 
although  the  county  boundary  goes  to  the  middle 
of  the  channel. 

In  this  case  the  act  of  incorporation  declared  the 
corporate  limits  to  be  **  the  same  metes  and  bounds 
as  designated"  on  a  map  previously  made  by  the 
owners  of  the  land  and  as  private  ownership  coly 
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extended  to  high-water  mark,  this  remained  the- 
boundary  of  the  incorporation. 

The  channel  of  the  Gonnectlcut  river  between 
Lyme  and  Saybrook  is  not  within  the  patented 
limits  of  either  town,  the  former  of  which  la 
bounded  by  the  **  channel  of  the  Ck>nnecticut  river  ** 
and  the  other  is  bounded  *\by  *^  or  ^*on**  the  Con* 
necticut  river;  but  by  virtue  of  ancient,  infallible* 
and  undisputed  uses  the  towns  bordering  on  the 
river  have  Jurisdiction  to  the  center  of  the  channel, 
and  constables  may  serve  process  to  that  line. 
Pratt  v.  State,  6  Ck>nn.  888. 

A  by-law  passed  by  one  of  these  towns  in  respect 
to  taking  oysters  in  the  Connecticut  river  was  held 
not  to  have  been  legally  passed,  but  the  court,  did 
not  consider  the  question  of  the  power  to  pass  it. 
Hayden  v.  Noycs,  5  Conn.  881. 

In  Pennsylvania  it  Is  held  that  the  boundary  of  a. 
city  on  a  navigable  fresh  water  river,  like  the  8us> 
quebanna  at  Wilkes  Darre  does  not  extend  below 
low-water  mark,  and  consequently  ooal  beds  under- 
the  river  cannot  be  taxed  by  such  ett]r,aT«n  if  tbeai» 
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APPEAL  bj  the  state  from  a  judgment  of 
the  Superior  Court  for  Beaufort  County 
acquitting  the  defendant  of  a  charge  of  vio- 
lating a  town  ordinance.    Affirmed, 

The  town  of  Beaufort  was  incorporated 
with  the  following  boundaries:  Beginning 
at  a  cedar  post  upon  Pamlico  River,  the 
eastern  comer  of  the  Macnair  land  and  being 
the  same  cedar  post  referred  to  in  the  Private 
Laws  of  one  thousand  eicrht  hundred  and 
eighty-five,  section  three  of  chapter  one  hun- 
dred and  nine,  and  thence  running  with  the 
eastern  line  of  the  Macnair  land  north  thirty- 
four  degrees  east  to  its  intersection  with  a 
line  drawn  two  hundred  and  ten  feet  north 
of  and  parallel  with  Fifth  street ;  thence  with 
the  said  intersecting  line  to  the  east  side  of 
Market  street ;  thence  northerly  with  the  east- 


ern line  of  Mnrket  street  extended  a  distance 
of  nine  hundred  and  forty-five  feet;  thence 
westwardly  on  a  line  parallel  with  fifth  street 
to  its  intersection  with  a  line  drawn  two 
hundred  and  ten  feet  west  of  and  parallel 
with  Washington  street;  thence  with  the 
said  intersecting  line  on  a  line  parallel  witlv 
Washington  street  to  tlie  north  side  of  Fourtb 
street  extended ;  thence  with  the  north  side 
of  Fourth  street  extended  westwardly  a  dis- 
tance of  one  thousand  five  hundred  and 
eighty-four  feet;  thence  on  a  line  parallel 
with  Washington  street  to  Pamlico  river,  and 
tliencc  with  the  river  to  the  beginning.  Laws- 
of  1891  (Private),  chap.  110,  §  2. 

The  affidavit  on  which  defendant  was  ar- 
rested was  as  follows :  ''On  the  :iist  of  Sep- 
tember, 1893,  before  me,  E.  M.  Short,  mayor 


are  not  taxable  elsewhere.  Oficbrist^s  App.  109 
Pa.  600.  No  referenoe  is  made  In  tbis  case  to  Neal 
V.  Com.  infrti. 

These  cases  clearly  proceed  on  tbe  theory  that 
municipal  boundaries  are  to  be  regarded  tbe  same 
as  those  of  private  property  with  respect  to  rules 
of  coDstructioc,  but  they  do  oot  In  any  way  deny 
the  iKMBibility  of  theextensloo  of  municipal  bound- 
aries to  the  center  of  a  navigable  river  or  even  to 
tbe  opposite  shore  when  that  is  the  state  boundary, 
and  the  question  becomes  one  of  legislative  intent 
in  the  creation  of  tbe  municipality. 

The  Jurisdiction  of  the  mayor*s  court  of  Pbila^ ' 
delphia  extends  to  the  Jersey  shore,  subject  to  the 
limitations  specified  in  the  compact  between  Penn- 
sylvania and  New  Jersey,  glvinfr  the  states  concur- 
rent Jurisdiction  of  the  river.  The  Incorporating 
Act  of  1788  declares  that  Philadelphia  is  laid  out 
between  tbe  rivers  Delaware  and  Schuylkill  and 
makes  a  veference  to  the  Penn  charter,  in  which 
nearly  the  same  words  are  used«  but  In  which  the 
authority  of  tbe  city  over  the  building  of  wharves 
is  recognized.    Neal  v.  Com.  17  Serg.  &  R.  67. 

The  court  In  this  case  says  that  there  is  nothing 
to  the  statute  directly  bearing  on  the  question,  and 
bases  its  decision  largely  on  grounds  of  expediency. 

That  the  corporate  limits  of  a  village  bounded 
by  a  navigable  river  extend  to  tbe  middle  of  the 
river  is  decided  in  Marseilles  v.  Kiner,  84  111.  App. 
355,  and  Marseilles  v.  Howland,  23  111.  App.  101,  af- 
firmed 124  111.  547,  in  respect  to  the  liability  of  a 
village  for  negligence  in  respect  to  the  condition 
of  a  bridtre  across  such  river.  These  cases  do  not 
show  the  description  of  the  boundary,  but  it  is  said 
io  2tf  IlL  App.  106,  that  this  Is  the  boundary  ^by  the 
terms  of  its  charter  and  as  matter  of  law." 

The  west  boundary  of  East  St.  I<ouis  has  been 
held  In  several  coses  to  be  the  state  line  of  Illinois 
In  the  middle  of  the  Mlssipsippl  river.  Buttenuth 
v.  St.  Louis  Bridge  Co.  123  HI.  585;  St.  Louis  Bridge 
Co.  V.  People,  125  TU.  226:  St.  Louis  Bridge  Co.  v. 
Rast  St.  Louis,  121  111.  288. 

The  eastern  boundary  of  the  city  of  St.  Louis  is, 
like  the  eastern  boundary  of  tbe  state,  the  middle 
of  the  Mississippi  river  under  Its  charter,  by  which 
Its  boundary  begins  at  a  mill  un  tbe  bank  of  the 
Mississippi,  then  following  several  calls  returns '*to 
the  Mississippi"  and  "from  thence  by  tbe  Missis- 
sippi to  the  place  first  mentioned.*'  Jones  v.  Sou- 
lard,  65  U.  &  24  How,  41, 16  L.  ed.  604;  St.  Louis  Pub- 
Uc  Schools  v.  Rlsley,  77  IT.  S.  10  WalL  91, 19  L.  ed.  860. 

The  court  In  Jones  v.  Soulard,  suprck,  applied  the 
general  doctrine  that  **  all  grants  of  land  bounded 
Uy  fresh  water  rivers,  where  the  expressions  deaig- 
nattng  the  water  line  are  generai,  confer  the  pro- 
prietorship on  the  grantee  to  the  middle  thread  of 
the  stream,  and  entitle  him  to  the  accretions." 

In  Brooklyn  y.  Smith,  104  111.  420, 44  Am.  Bep.  90 


the  western  boundary  of  Water  street  in  the  village- 
of  Brooklyn,  111.,  is  held  to  be  the  center  of  the- 
Mississippi  river,  so  that  the  village  corporation  la 
the  owner  of  Ice  formed  on  this  ^rt  of  the  river. 
The  town  was  laid  out  with  a  street  marked  on  a 
plat  08  running  along  the  river  front,  although  with 
the  width  stated  at  80  feet,  but  this  width  was  held 
not  to  control. 

These  decisions  by  the  federal  and  Illinois  courts 
do  not  make  any  distinction  between  municipal 
and  private  boundaries  and  seem  to  prooeed  on  the 
theory  that  boun(!ary  of  property  by  any  fresi: 
water  stream  whether  navigable  in  factor  not  wiir 
extend  to  the  thread  of  the  stream.  In  states  there- 
fore which  deny  private  riparian  ownership  of  tho 
beds  of  navigable  rivers  these  decisions  are  not  con- 
trolling and  it  would  seem  reasonable  to  say  that 
where  municipal  boundaries  are  described  in  gen- 
eral terms  with  referenoe  to  a  navigable  river  tbe- 
same  construction  will  be  given  to  the  deecriptloik 
that  would  be  given  if  it  was  a  case  of  private- 
boundary. 

Where  a  river  is  not  navigable  this  rule  is  clearly 
established  that  the  center  of  the  stream  is  tho 
boundary  of  an  incorporated  territory.  Cold 
Spring  Iron  Works  v.  Tolland,  0  Cush.  492;  Be  Ips- 
wich, 18  Pick.  431. 

That  the  center  of  the  river  is  the  dividing  line 
between  towns  separated  by  the  Kennebec  river  i^ 
recited  in  Hall  v.  Benton,  09  Me.  846. 

In  Perkins  v.  Oxford,  66  Me.  545,  it  is  said  that  the 
same  rule  applies  to  the  boundary  of  towns  in  an 
act  of  incorporation  as  In  a  deed,  where  the  bound* 
arv  is  on  a  fresh  water  stream. 

Towns  on  the  Gounecticut  and  Merrimac  rivers 
are  held  in  State  v.  Canterbury,  28  N.  H.  195,  to  ex- 
tend to  the  middle  of  the  river,  and  it  is  said  that 
there  is  no  bulBcieDt  ground  to  doubt  the  proprict>~ 
of  applying  the  ordinary  rules  of  construction  i'> 
all  unnavigablc  rivers. 

In  State  v.  Columbia.  27  S.  C.  187.  the  center  or 
tbe  Congaree  river  was  held  to  be  the  boundary  of 
the  city  of  Columbia,  where  the  tract  had  been 
laid  off  by  commissioners  and  marked  on  a  mai) 
by  lines  showing  three  sides,  with  the  river  for  tin^ 
other  side.  The  river  seems  to  have  been  regardocr 
as  not  technically  navigable,  although  it  Is  Eai<l 
that  the  proprietary  right  to  the  center  of  thu 
stream  is  subject  to  the  right  of  the  public  to  use 
such  stream  for  transportation  as  a  highway,  wheru 
It  is  in  fact,  though  not  technically  navigable,  or 
may  be  made  so  by  removal  of  obstructions. 

In  Louisville  Bridge  Co.  v.  Louisville,  81  Ky.  189. 
it  is  recited  that  the  corporate  limits  of  the  city  of 
Louisville  extend  to  low.water  mark  on  the  oppo- 
site shore  of  the  Ohio  river,  although  it  is  held  that 
municipal  taxes  cannot  be  levied  on  the  bridge, 
because  there  is  no  benefit  which  can  amount  t^ 
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of  Washington,  N.  C,  personally  appeared 
J.  R.  Grist,  who,  being  duly  sworn,  com- 
plains, on  oath,  and  says  that  Charles  Eason 
did  on  the  20th  of  September,  1893,  in  vio- 
lation of  the  town  ordinance  No.  11,  in  force 
in  said  town,  contrary  to  the  statute  in  such 
•case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state." 

The  warrant  was  as  follows:  **You  are 
hereby  commanded  forth  with  to  arrest  Charles 
Eason,  and  him  safely  keep,  so  you  have  him 
"before  me  at  my  office  in  Washington  imme- 
diately to  answer  the  above  complaint,  and 
be  dealt  with  as  the  law  directs.^ 

The  jury  rendered  a  special   verdict, 
follows: 


"That  the  town  of  Washington  is  bounded 
on  the  south  by  Pamlico  river,  which  is  a 
navigable  stream,  and  the  boundaries  of  tba 
said  town  are  set  forth  in  chapter  110  of  Pri  v. 
Laws  1891,  and  the  cedai  post  referred  to  is 
on  the  bank  of  the  said  river.  That  the  fish 
house  hereinafter  described  is  situated  as  fol- 
lows :  The  northern  sill  of  the  said  house 
rests  upon  the  wharf  log,  which  said  wharf 
lo^  is  beyond  the  natural  low- water  mark, 
being  the  end  of  the  made  land  which  was 
made  prior  to  1891.  That  the  wharf  at  the 
said  point  extends  further  out  in  the  river 
than  the  wharves  immediately  to  tlie  east  and 
west  of  the  said  wharf,  and  the  said  wharves 
mark  the  present  shore  line  of  said  river,  and 


•coodderatlon  tberofor.  The  case  does  not,  how- 
«ver,  state  the  grouods  on  which  the  city  limits  are 
fltiid  to  extend  across  the  river,  whether  they  are 
expressly  defined  by  the  act  of  Incorporation,  or 
whether  they  are  by  implication  extended  to  the 
«tate  boundary,  which  as  shown  in  the  note  to  Buck. 
V.  Ellenbolt  (Iowa)  15  L.  B.  A.  187,  is  on  the  north 
«ide  of  the  river. 

The  same  declaration  as  to  the  boundary  of  the 
•city  of  Henderson  is  made  in  Henderson  Bridge  Co. 
V.  Henderson,  VO  Ky.  498,  In  which  a  bridge  across 
the  river  is  held  taxable,  at  least  for  railroad  and 
«chool  taxes,  to  the  northern  shore  by  the  city  of 
Henderson,  under  a  reservation  of  power  to  tax  In 
an  ordinance  giving  permission  to  build  the  bridge. 

The  city  and  county  of  New  York  under  the  stat- 
utes includes  the  whole  of  the  rivers  and  harbor  co 
actual  low- water  mark  on  the  opposite  shores,  and 
therefore  a  floating  vessel  made  fast  to  the  end  of 
«  wharf  or  dock  on  the  East  river  on  the  Brooklyn 
or  Long  Island  shore  iswiibin  the  city  of  New  York 
«o  as  to  be  outside  the  jurisdiction  of  a  licensed 
measurer  of  grain  for  the  village  of  Brooklyn, 
^tryker  v.  New  York,  19  Johns.  179. 

Whatever  rights  of  property  the  corporation  of 
New  York  may  have  in  the  made  land  on  Long 
Island  shore  of  the  river,  such  territory  is,  for  all 
purposes  of  police  regulation  at  least,  within  the 
•city  of  Brooklyn.  Re  Fur  man  Street.  17  Wend.  649. 

A  floating  elevator  lying  Inside  the  piers  on  the 
Brooklyn  side  of  the  East  river  below  the  low- water 
mark  is  not  in  Brooklyn  so  as  to  charge  that  city 
with  liability  for  its  destruction  by  a  mob.  Orr  v. 
Brooklyn,  86  N.  Y.  665. 

But  a  pier  on  pties,  although  below  the  original 
line  of  low-water  mark  on  the  Brooklyn  side  of 
-the  ^ast  river  is  in  Brooklyn,  and  the  city  may  be 
lield  liable  Tor  its  destruction  by  a  mob.  Atlantic 
Bock  Co.  V.  Brooklyn,  8  Keyes,  445,  1  Abb.  App. 
Dec.  24. 

The  village  of  Brooklyn  was  held  in  tJdall  v. 
Brooklyn  Trustees,  19  Johns.  176,  to  include  all  the 
wharves  and  made  land  on  the  Long  Island  shore 
-of  the  East  river,  where  it  formed  the  boundary, 
■as  well  as  natural  alluvion  to  the  actual  line  of  low- 
water;  and  therefore  an  ordinance  as  to  the  meas- 
uring of  grain  Is  in  force  on  a  wharf  or  dock  within 
those  limits. 

The  jurisdiction  of  the  city  of  Brooklyn  must 
from  necessity  follow  the  shore  as  it  advances  into 
the  river  or  bay  whether  the  accretion  proceeds 
from  alluvion  or  artificial  deposits  and  erections, 
therefore  a  grain  elevator  situated  on  a  dock  upon 
the  Brooklyn  side  of  New  York  bay  is  within  the 
-city  of  Brooklyn,  and  the  city  may  be  liable  for 
permitting  its  destruction  by  a  mob.  Luke  v. 
Brooklyn,  48  Barb.  64. 

So  a  statute  authorizing  the  city  of  Brooklyn  to 
open  a  street  to  the  **  East  river  and  to  the  perma- 
neut  bulk-head  line  **  means  that  the  street  may  be 
-extended  to  the  shore  of  the  river,  wherever  it  may 
1K3L.R.A. 


be  at  any  time  by  change  of  line.   lU  Brooklyn,  79 
N.  Y.  179. 

To  the  same  eifect  the  description  in  the  charter 
of  the  village  of  Edgewater  of  its  boundary  **along 
the  lower  and  upper  Bay  of  New  York"  is  not  In- 
tended to  give  an  absolute  and  fixed  boundary  to 
the  shore  as  it  then  existed,  but  to  give  a  boundary 
which  will  shift  with  the  change  of  the  shore  by 
natiural  causes,  or  by  the  erecdon  of  artificial 
structures  for  the  purpose  of  commerce.  Bechtel 
V.  Edgewater,  45  Hun,  840. 

In  Tebo  v.  Brooklyn,  184  N.  Y.  841,  it  was  said  that 
the  boundaries  of  Brooklyn  having  been  changed. 
It  was  claimed  that  they  extended  now  below  low- 
water  matk,  but  this  question  was  not  decided. 

The  bounds  of  the  city  of  Albany  were,  by  th( 
Laws  of  18S6,  extended  to  the  middle  of  the  Eiudsor. 
river.  Hart  v.  Albany.  9  Wend.  602,  24  Am.  Dec. 
165. 

An  act  extending  the  boimds  of  the  town  of 
Flushing  in  Queens  county,  N.  Y.,  over  the  bay  and 
into  the  sound  of  East  river,  so  as  to  include  islands 
eastward  of  the  main  channel,  was  held  tn  I^mer 
V.  Hicks.  6  Johns.  183,  to  be  merely  for  the  purpose 
of  jurisdiction,  but  did  not  give  the  town  title  to 
the  land  under  water,  or  power  to  prohibit  the 
catching  of  clams  below  ordinary  low- water  mark. 

In  New  Jersey,  the  town  of  Camden,  formerly 
incorporated  as  the  city  of  Camden,  was  expreaslj 
bounded  by  the  Pennsylvania  state  line  m  the  Dela- 
ware river,  and,  although  the  states  had  concurrent 
Jurisdiction  of  the  river,  it  was  held  that  the  oourt 
of  oyer  and  terminer  in  Camden  had  no  Jurisdiction 
of  crime  on  the  river  beyond  the  county  line  (State 
V.  Davis,  25  N.  J.  L.  886),  but  in  a  footnote  to  the 
case  it  was  said  that  by  Statute  Maroh  14, 1866,  this 
defect  of  Jurisdiction  was  remedied. 

But  the  boundaries  of  townships  and  counties  as 
distinguished  from  municipal  corporations  are  not 
regarded  as  within  the  soope  of  this  note,  and  will 
not  be  here  considered. 

Under  the  proclamation  fixing  the  western 
boundary  of  a  town  in  Fiji  as  the  seaooast  at  high- 
water  mark,  and  the  eastern  boundary  at  a  specified 
distance  therefrom,  the  northern  and  southern 
boundaries  to  connect  the  eastern,  all  lines  of  speo- 
Ified  lengths  with  certain  points  on  the  high- water 
mark,  the  western  twundary  varies  from  time  to 
time  as  the  high- water  mark  shifts,  but  the  eastern 
boundary  is  absolutely  fixed.  Smart  v.  Suva  Town 
Board  |1>«93]  A.  C.  801. 

The  fixing  of  the  boundary  line  by  harbor  and 
land  oommissioners  between  the  tide  waters  of  the 
town  of  Hull  and  the  city  of  Boston  has  no  eflecS 
on  the  title  to  land  never  covered  by  tide  water, 
whether  it  be  an  island  or  on  the  main  land.  Ruai 
V.  Boston,  157  Mass.  60. 

The  two  cases  last  cited  do  not  touch  boundaries 
on  navigabie  streams  but  are  added  as  som^whas 
similar  to  those  above  considered.  B.  A.  B. 


«8M. 


State  t.  Eason 


ft33 


the  present  low-water  mark.  That  the  water 
«t  the  end  of  all  of  said  wharves  is  of  suf- 
€cient  depth  to  be  navigated.  That,  from  said 
wharf  said  house  is  built  on  piles  driven  in 
the  bed  of  the  river,  and  extending  about 
thirty  feet  out  from  said  wharf  over  the 
water.  That  the  water  of  the  river  flows 
-under  said  house :  is  of  sufficient  depth  to  be 
navigated,  if  it  were  not  for  said  piles.  That 
the  southern  end  of  said  house  borders  on  the 
'Channel  of  the  river.  That  Wynne  and  Gas- 
ki  1 1  have  boats  to  land  at  said  fish  house,  from 
which  boats  thev  receive  fish.  That  the  ri ver 
Is  about  four  hundred  yards  wide  at  this 
point.  That  ordinance  11  of  the  town  forbids 
the  throwing  of  dead  fish  into  said  river,  and 
the  penalty  is  five  dollars.  That  on  the  20th 
•day  of  September,  1893,  the  defendant  threw 
<dead  fish  into  said  river  from  said  fish  house. 
That  the  said  fish  house  was  built  over  the 
«aid  water  by  one  J.  R.  Wynne,  under  a 
license  regularly  issued  by  the  commissioners 
'Of  navigation  for  the  port  of  Washington, 
granted  on  March  31,  1892.  That  if,  upon 
these  facts,  the  defendant  is  guilty  in  law, 
the  jury  say  for  their  verdict  that  the  defend- 
ant is  guilty ;  and  if,  upon  these  facts,  in  law 
2ie  is  not  guilty,  the  jury  say  for  their  ver- 
<dict,  'Not  guilty.'"  Upon  these  facts,  the 
<court,  being  of  opinion  that  the  defendant 
was  not  within  the  corporate  limits  of  the 
town,  directed  the  jury  to  render  a  verdict 
of  not  guiltpr,  and  thereupon  the  jury,  under 
the  instruction  of  the  court,  rendered  a  ver- 
•dict  of  not  guilty.  Tiie  solicitor  for  the  state, 
4ifter  verdict,  moved  to  amend  the  warrant  bv 
inserting  therein,  after  the  figures  *'1893,^' 
the  following  words:  ''Did  unlawfully  and 
willfully  throw  dead  fish  into  the  Pamlico 
Tiver  in  said  town,  in  violation  of  the  town 
ordinance  No.  11  of  the  town  of  Washington, 
N.  C."  The  court  allowed  this  amendment, 
«nd  the  defendant  excepted. 

Further  facts  appear  in  the  opinion. 

Mr.  W.  B.  Rodman  for  appellant. 

Mr.  Charles  F.  Warren*  for  the  State : 

The  mayor  or  chief  officer  of  every  city  or 
incorporated  town,  within  the  corporate  lim- 
its, has  the  jurisdiction  of  a  justice  of  the 
peace  in  all  criminal  matters  arising  under 
the  laws  of  the  state,  or  under  the  ordinances 
of  said  citv  or  town. 

Code,  g  3818. 

The  court  has  the  power  to  amend  any 
warrant,  process,  plentding,  or  proceedins: 
-of  a  justice  of  the  peace,  either  in  form  or 
substance,  at  any  time  before  or  after  judg- 
ment. 

Code,  8  908 ;  StaU  ▼.  Ifarman,  110  N.  C. 
^484. 

While  there  is  an  absence  of  authority 
liere  upon  such  a  case  in  an  act  defining  the 
boundaries  of  a  city  or  town,  in  other  states 
it  has  l)een  held  to  extend  to  the  center  of  the 
^^ream 

Horr  &  Bemls,  Mun.  Ord.  §  143 ;  Stryker 
T.  Neui  York,  19  Johns.  179 ;  UdaU  v.  Brook- 
lyn Trustees,  19  Johns.  175 ;  JoTies  v.  Soulard, 
<t5  U.  S.  24  How.  41,  16  L.  ed.  604 ;  Palmer 
T.  Bieks,  6  Johns.  138;  Dill.  Mun.  Corp. 
4  124,  noU  B. 
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Mr.  Frank  I.  Osborne*  Aity-Oen  .  also 
for  the  State. 

Averjr* «/!,  delivered  the  opinion  of  the 
court: 

Our  numerous  long  streams  and  large  in- 
land sounds  come  so  clearly  within  the  reason 
of  the  rule  adopted,  on  account  of  the  dilTerent 
conditions,  in  England,  exclusively  to  waters 
subject  to  the  ebb  and  Sow  of  the  tides,  that 
it  became  necessary  to  establish  here  a  new 
test  of  navigability,  in  determining  what 
submerged  land  should  bo  reserved  as  the 
property  of  the  state,  and  what  should  be 
liable  to  appropriation  by  private  persons  by 
specific  entry  and  grant,  or  should  pass  aa 
incident  to  patents  issued  to  riparian  pro- 
prietors. The  criterion  in  North  Carolina  is 
whether  the  stream,  bay,  or  sound  is  naviga- 
ble for  seairoing  vessels.  Broadnax  v.  Baker, 
94  N.  C.  681,  55  Am.  Rep.  633 ;  Hodges  v. 
Williams,  95  N.  C.  331,  59  Am.  Rep.  242; 
Angel  1,  Watercourses,  §  549,  note;  Collins 
V.  Benbury,  25  N.  C.  277,  88  Am.  Dec.  722  •. 
Fagan  v.  Armistead,  33  N.  C.  433. 

While  the  bed  of  a  stream  navigable,  or 
declared  by  the  legislature  to  be  navigable, 
for  "sea  vessels, **  is  not  subject  to  entry,  the 
beds  of  streams  that  are  large  enough  to  sub- 
serve the  purpose  of  highwavs  for  smallei 
boats,  floats,  rafts,  and  logs,  but  insufficient 
for  seagoing  vessels,  mav  be  granted  specif- 
ically, or  pass  by  deeas  of  riparian  pro- 
prietors on  both  sides,  running  with  rivers, 
and  extending  by  construction  adJUum  apuB, 
but  subject  to  the  easement  of  the  public  to 
use  the  channel  as  a  highway.  BondY.  Wool, 
107  N.  C.  149 ;  State  v.  Olen,  62  N.  C.  325 ; 
Williams  v.  BueJtanan,  23  N.  C.  585,  85  Am. 
Dec.  760 ;  MeNamee  v.  Alexander,  109  N.  C. 
244.  The  legislation  in  North  Carolina  has 
been  generally  in  affirmance  of  the  new  rule 
so  much  better  adapted  to  the  nature  of  this 
country.  Our  statutes,  with  the  exception 
of  a  short  interval,  have  never  permitted  the 
issuing  of  grants  to  private  individuals  for 
the  beds  of  streams  navigable  for  sea  vessels, 
even  though  not  affected  by  the  tides,  beyond 
the  deep-water  line,  at  most.  Bond  v.  Wool, 
supra;  1  Potter,  Rev.  278 ;  Rev.  Stat.  chap. 
42,  §  1:  Acts  1777,  chap.  114;  HatflOtl  T. 
Qrimstead,  29  N.  C.  139 ;  Code,  §  2751 ;  Laws 
1889,  chap.  555;  Laws  1893,  chap.  17. 

It  follows,  therefore,  that  a  grant  to  a 
riparian  proprietor,  running  with  a  navi- 
gable stream  such  as  the  Pamlico  river  at 
Washington,  from  one  designated  point  on 
its  banks  to  another  above  or  below  on  the 
same  bank,  must  be  so  located  as  to  extend, 
not  ad  filum  agues,  but  only  to  the  low- water 
mark  along  the  margin  of  the  stream.  This 
court  having  uniformly  interpreted  such  calls 
in  grants  to  individuals  as  designating  the 
low-water  line,  we  kqow  of  no  recognized 
rule  of  construction  that  would  sustain  us  in 
giving  a  widely  different  meaning  to  the 
same  language,  when  used  by  the  legislature 
to  define  the  limits  of  a  town.  Qould,  in  his 
work  on  Waters  (sec.  202) ,  says,  in  ascertain- 
ing the  boundaries  of  towns:  ''The  same 
rules  of  construction  apply  as  in  the  case  of 
a  grant  from  one  indi viaual  to  another. '    A 
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municipal  corporation  can  exercise  only  such 
powers  as  are  expressly  grunted  by  its  charter, 
or  are  necessarily  implied  in  or  incident  to 
the  powers  expressly  granted.  1  Dill.  Mun. 
Corp.  5^  89 ;  Thompson  v.  Lee  County,  70  U. 
8.  8  Wall.  327.  18  L.  ed.  177;  T/toma9  v. 
Richmond,  79  U.  8.  12  Wall.  349,  20  L.  ed. 
453.  "Any  ambiguity  or  doubt  arising  out 
of  the  terms  used  by  the  legislature  must  be 
resolved  in  favor  of  the  nublic.*'  Minturn 
V.  Lams,  64  U.  8.  23  How.  486,  16  L.  ed. 
575.  A  municipality  being  thus  restricted 
to  the  exercise  of  powers  clearly  intended  to 
be  delegated,  it  would  seem  that,  if  the  same 
rigid  rule  of  construction  does  not  obtain  in 
determining  the  territorial  limits  to  which 
its  authority  extends,  the  location  of  the 
geographical  limit  of  its  territorial  jurisdic- 
tion should,  at  all  events,  be  determined  just 
as  similar  calls  of  grants  to  individuals  are 
located.  ''Because  the  local  jurisdiction  of 
the  incorporated  place  is,  in  most  cases,  con- 
lined  to  the  limits  of  the  incorporation,  it  is 
necessary  fsays  Dillon]  that  these  limits  be 
definitely  fixed."  1  Dill.  Mun.  Corp.  §  182 
(124).  But  the  legislature  unquestionably 
had  the  power  to  extend  the  jurisdiction  of 
the  town,  for  police  purposes,  to  the  middle 
of  the  river  or  to  the  opposite  bank ;  and  had 
tlie  line  been  described  as  crossing  to  the 
other  side  when  it  reached  the  river,  and 
running  thence  along  that  shore  to  a  point 
opposite  the  beginning,  thence  to  the  begin- 
ning, the  effect  would  have  been  to  extend  the 
bouiulary  for  the  exercise  of  Uie  power  to 
prohibit'  nuisance,  delegated  to  the  town, 
across  the  adjacent  bed  of  the  river,  while  the 
territorial  limit  of  its  authority  for  all  pur- 
poses o  her  than  the  exercise  of  police  powers 
would  have  been  the  low  water  mark  on  the 
north  bank.  Barbier  v.  Connolly,  113  U.  8. 
27,  28  L.  ed.  923 ;  Mvglerv.  Kansfu.  128  U.  8. 
628,  81  L.  ed.  205 ;  PiUmer  v.  Ilicka,  6  Johns. 
133 ;  Ogdenshurgh  v.  Lynn,  7  Lans.  215.  We 
arc  aware  that  the  authorities  in  this  country 
are  confiicting  as  to  tlie  location  ot  boundaries 
along  inland  navigable  streams,  whether  the 
controversy  grows  out  of  fixing  the  limits  of 
:i  town  or  locating  the  lines  oi  grant.  We 
lin<l  that  as  a  rule,  however,  the  courts,  in 
iisccr^iiining  the  limits  of  towns,  have  fol- 
lowed tiieir  own  rulings  as  to  riparian  grants. 
The  common- law  doctrine  was  recognized  and 
iil>|)li3d  at  an  early  day  b^  the  courts  of 
Massachusetts.  New'Hampshire,  Connecticut, 
Maryland,  and  Virginia,  and  later  by  Ohio, 
Illinois.  Indiana,  and  some  other  states. 
Ang'jll,  Watercourses,  g  547.  On  the  con- 
trary the  common-law  rule  was  repudiated 
by  Pennsylvania,  North  Carolina,  8outh 
(Jjiroliim,  Tennessee.  Alabama,  Michigan, 
and  other  states,  and  a  doctrine  somewhat 
similar  to  the  rule  of  the  civil  law  was  sub- 
stituted for  that  adopted  in  England.  Id. 
§§  548-552 ;  2  Am.  &  Eug.  Encyclop.  Law, 
p.  505;  16  Am.  &  Eng.  Eticyclop.  Law,  p. 
236  et  seq,;  Id.  p.  249  ^A  ieq. 

In  the  comparatively  recent  case  of  QU- 
ehrisV$  App.,  109  Pa.  600,  the  supreme  court 
of  that  state  held  that  the  limit  of  a  munic- 
ipality bounded  bv  a  navigable  river  is  the 
low- water  mark  of  that  river,  unless  express 
language  to  the  contrary  is  used  in  the  act  of 
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incorporation.     The  question  involved 
whether  the  city  of  Wilkes  Barre  had  the- 
power  to  levy  and  collect  a  tax  upon   the- 
coal  beds  under  the  bed  of  the  river  opposite- 
to  that  city.     The  right  of  the  city  was  de- 
nied by  the  court,  and  the  decision  rested 
upon  the  ground  that  a  grant  to  an  individual 
was  construed  to  run  with  the  low -water 
mark  of  a  navigable  stream,  nnd  the  same- 
rule  should  be  applied  in  locating  the  l>ound- 
aries  of  towns.     The  supreme  court  of  Mich- 
igan, in  Coldwater  v.  Tuckei\  36  Mich.  474, 
24  Am.  Rep.  601,  said:    *'The  general  doc- 
trine is  clear  that  a  municipal   corporatioik. 
cannot  usually  exercise  its  powers  beyond  it» 
own  limits.     If  it  has  in  any  case  authority 
to  do  so,  the  authority  must  be  derived  from, 
some  statute  which  expressly  or  impliedly^ 
permits  it.     There  are  cases  where  considera- 
tions of  public  policy  have  induced  the  leg- 
islature to   grant   such    power."    See   also 
People  V.  Bouchard,  82  Mich.  158,  9  L.  R. 
A.  106 ;  €k)uld.  Waters,  g  86.    In  Palmer  v. 
Hicks,    6  Johns.    188,   and  Stryker  v.   Ar>tr> 
York,  19  Johns.  179,  cited  for  the  plaintiff^ 
it  appeared  that  the  legislature,  in  both  in- 
stances, had  extended  tne  line  of  a  city  or 
town  across  the  bed  of  a  navigable  stream, 
to  the  opposite  bank ;  and  the  court  decided 
that  the  statutes  extended  the  jurisdiction  of 
the  city  for  police  purposes,   with  the  ex- 
tended line.     Any  remark  from  which  an  in- 
ference may  be  drawn  as  to  the  location  of  a. 
town  limit,  where  the  stream  is  called  for, 
was  therefore  obiter,  if,  indeed,  such  infer- 
ence is  deducible  from  the  language  used  by 
the  court.     The  bed  of  a  navigable  stream, 
said  the  supreme  court  of  New  York  in  C^* 
densfmrgh  v.  Lyon,  7  Lans.  215,  "is  still  state, 
not  United  States,  territory ;  and  the  state,  or 
its  municipalities  under  its  authority,   maT 
pass  laws  or  ordinances"  not  in  conflict  witL 
the  Constitution  of  the  United  States,  or  the^ 
laws  of  congress  enacted  within  its  constitu- 
tional powers.     In  the  case  last  cited,   the 
question  was  whether  tlie  state  could  em- 
power a  city  council  to  pass  ordinances  to 
prevent  the  casting  into  the  adjacent  harbo^ 
of  matter  calculated  to  obstruct  it,  where  t he- 
authority  had  been  delegated  to  the  town  by 
virtue  of  an  express  statute  conferring  it,  not- 
asan  incident  to  the  usual  municipal  powers, 
in  the  absence  of  a  direct  grant,  expressly  or 
by  fair  implication,  of  that  particular  power. 
In  the  section  of  Horr  &  Bemis  (1  Mun.  Ord. 
g  142)  cited  for  the  prosecution,  it  seems  tliat. 
the  author,  after  embodying  a  sentence  from 
Coldwater  v.    TSicker,   supra,   in  which  the 
supreme  court  of  Michigan  declared  that  a. 
municipality  could  extend  its  police  juris- 
diction beyond  its  territorial  limits  only  by 
virtue  of  a  statute  conferring  such  authority 
expressly  or  by  necessary  implication,  pro- 
ceeds, in  the  same  section,  to  state,  as  an  in- 
ference drawn  from  the  two  cases  already 
cited  from  Johnston's  Reports,  the  proposi- 
tion that,  where  two  towns  are  situated  on 
opposite  banks  of  the  same  river,  and  the- 
boundaries  of  both  run  with  the  river,  though 
it  is  navigable,  the  dividing  line  will  be  tlie- 
thread  of  the  stream.    No  such  conclusion 
was  fairly  deducible  from  those  decisions^ 
because,  in  both  instances,  u  already  stated^ 
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-the  whole  bed  of  the  stream  had  been  ex* 
pressly  placed  by  statute  under  the  police 
Jurisdiction  of  one  of  the  two  riparian  mu- 
nicipalities. Indeed,  after  a  patient  inves- 
tigation of  the  whole  subject,  we  have  found 
but  a  sinele  authority  for  the  position  that  a 
j^rant  calling  for  a  navigable  stream  should 
£e  confined  to  the  low- water  mark,  while  a 
:flimilar  line  in  the  boundaries  of  a  munic- 
ipality should  run  with  the  thread  of  the 
4itream,  and  the  opinion  in  that  case  was  evi- 
<dently  not  well  considered,  as  the  point  was 
^decided  without  any  discussion  whatever. 

We  think  the  rule  laid  down  by  the  court 
of  Pennsylvania,  and  approved  by  Gould,  is 
the  correct  one, — that  the  same  construction 
which  is  given  to  the  description  of  the  locus 
•conveyed  in  deeds  and  grants  to  individuals 
must  be  placed  upon  similar  langunge  when 
used  to  aeflne  the  boundaries  of  a  munici- 
pality.   We  conclude,  therefore,  that  where 
the  state  confers  municipal  powers  upon  a 
•corporation,  and  describes  the  boundary  as 
running  with  a  navigable  river,  the  jurisdic- 
tion of  the  municipality  does  not  extend  be- 
yond the  low-water  mark,  in  the  absence  of 
-some  other  language  in  the  charter  extending 
the  limit  of  its  jurisdiction  expressly  or  by 
fair  implication.    We  can  readily  conceive 
how  the  decayed  fish  and  offal  thrown  into  a 
river  like  the  Pamlico,  in  front  of  Washing- 
ton, where  the  influence  of  the  tides  is  felt, 
may  become  an  almost  unendurable  nuisance. 
But  further  annoyance  might  have  been  pre- 
▼ented  by  a  proper  amendment  of  the  cliarter 
of  the  town,  and  may  still  be  obviated  by 
legislation  in  the  future.     Meantime,  unless 
the  powers  of  the  commissioners  of  naviga- 
tion, under  section  8587,  can  be  invoked  to 
protect  those  who  suffer  from  the  stench  by 
this  offensive  matter  floating  upon  the  river 
<or  lodging  on  the  banks,  we  deem  it  more 
important  that  the  court  should  be  reasonable 


and  consistent  in  its  rulings,  so  as  to  inspire 
confldence  in  their  justice  and  stabilftv.  tliaa 
that  some  of  its  citizens  should  be  relieved, 
without  delay,  of  even  so  sore  a  grievance. 
We  think,  therefore,  that  there  was  no  error 
in  the  ruling  of  the  court  below  that,  even 
upon  a  warrant  sufficient  in  form,  the  defend- 
ant could  not  be  convicted  for  a  violation  of 
the  ordinance  prohibiting  the  throwing  of 
fish  or  offal  into  the  river  beyond  the  limit 
of  its  lurisdiction,  the  low -water  line,  and 
the  judgment  must  be  afflrmcd.  In  view  of 
the  peculiar  hardsliip  to  the  people  interested, 
of  enduring  this  annoyance,  we  suggest,  also, 
an  investigation  of  the  question  whether  the 
facts  as  to  the  conduct  of  this  particular  de- 
fendant, or  the  facts  in  any  otiier  case  of  cre- 
ating a  stench  in  the  river,  which  is  a  public 
highway,  by  casting  fish  or  offal  into  it, 
would  sustain  an  indictment  for  nuisance  at 
common  law.  Cam.  v.  Sweeney,  181  Moss. 
579;  SiaU  v.   Wolf,  112  N.  C.  889. 

Counsel  on  both  sides  discussed  the  ques 
tion  whether  the  court  had  the  power,  aftei 
verdict,  to  amend  the  warrant,  which  befors 
charged  that  the  defendant  ''did  on  the  20th 
day  of  September,  1898,  in  violation  of  irr- 
di nance  11,  ^  — ,  of  the  ordinances  in  force  of 
the  said  town  of  Washington,  contiary  to  the 
statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state,"' 
by  inserting  the  specific  charge  of  throwing 
dead  fish  into  Pamlico  river.  As  the  ordi- 
nance embraced  eight  distinct  charges  that 
might  have  been  made, — seven  others  besides 
that  set  forth  in  the  amendment, — we  deem 
it  a  matter  of  such  importance  as  to  make  it 
proper  to  say  that  the  question  is  still  an  open 
one,  which  we  refrain  from  discussing,  be- 
cause it  is  not  essential  to  the  final  disposi- 
tion of  this  particular  case  to  do  aow 

Affirmed, 
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"^i.  The  Act  of  the  le^isUtture  of  this 
state  entitled  **Aii  Act  Concerning^  the 
Mitintalning  of  Race-conreea  in  This 
State,  and  to  Provide  for  the  Lioensinff  and 

^Headnotes  by  Lippincott,  J. 

NOTB.— Special  leerislatlon  as  afrecting  munl- 
•eipal  corporutiODS  or  territorial  divisions  of  a 
'State  to  a  subject  that  has  been  much  oonsidered 
in  recent  years  under  the  oocstltutlonal  restric- 
tions of  some  of  the  states  and  is  especially  per- 
plezinir  In  many  of  its  phases.  The  opioion  in  the 
-above  to  a  valuable  addition  to  the  subject  which 
had  already  beeu  treated  very  fully  in  some  earlier 
•oiaes  in  thto  series,  viz.:  Ayar*s  A  pp.  (Pa.)  8  L.  R. 
A. 077,  and  note;  Ae  Washiofftou  Street  (Pa.)  7  L. 
R.  A.  193,  and  noU :  King  v.  State  (Tenn.)  8  L.  R. 

1B8L.R.A. 


ResrulatinflT  of  the  Same,**  passed  February  S7, 
1803  (P.  L.  1898.  p.  28),  to  a  special  law,  re^uiatinff 
the  lotemai  affuirs  of  towns  and  counties,  and 
also  a  special  law  grant inff  to  corporations,  asso- 
ciatioDS,  or  individuato  exclusive  privileges,  im- 
munities, or  franchises,  and  to  therefore  uncon 
stitutional  and  void. 

8.  Municipal  g-ovemment  is  a  crea- 
tion of  the  atatnte*  and  the  powers  of 
municipal  government  may  extend  to  almost 
every  feature  of  regulation  not  inhibited  bv  the 
constitution  within  the  area  over  which  it  ex* 
tends.   Such  powers  then  become  matters  regu- 

A.  210;  Ferris  v.  Vannier  (Dak.)  8  L.K.  A.  718; 
Land,  Log  A  Lumber  Co.  v.  Drown  (Wto.)  8  L.  R. 
A.  472;  Dats  v.  Cleveland  (N.  J.)  7  L.  R.  A.  431: 
State  v.Somers's  Point  (N.  J.i  6  L.  R.  A.  57:  State 
V.  Newark  (N.  J.)  10  L.  R.A.700;  State  v.  Toledo 
(Ohio)  11  L.  R.  A.  729;  Cook  v.  State  (Tenn.)  13  L.  R. 
A.  188;  Edmunds  v.  Uerbrandson  (N.  Dak.)  U  L.  R. 
A.  728. 

For  legtolative  discretion  as  to  applicability  of 
general  statute,  see  State  v.  Kolsen  (Ind.)  14  L.  R. 
A.  560,  and  notem 


See  also  33  L.  R.  A.  221.  580;  55  L.  R.  A.  231;  37  L.  R.  A.  227. 
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latlner  the  Internal  affairs  of  auob  municipal 
governments. 

8*  This  statute  affords  no  proper  and 
appropriate  classification  of  race- 
courses between  those  in  use  prior  to  January 
1. 1898.  and  thoee  set  up  after  that  date,  as  will 
support  the  appltcatton  to  each  of  a  system  of 
legislation  so  distinctive  and  different  as  the  two 
methods  of  llcensinir  provided  by  this  act. 

(January  0, 18M.) 

CERTIORARI  to  the  City  Council  of  the 
City  of  Elizabeth  to  review  certain  reso- 
lutions purportiDf?  to  grant  a  license  to  the 
New  Jersey  Jockey  Club  to  maintain  a  race- 
course in  said  city.  Reiolulions  set  ande. 
The  facts  are  stated  in  the  opinion. 
Argued  before  Depue,  Lippincott,  and 
AbbettyJ/. 

Messrs,  R*  V.  Lindabary,  John  R, 
Emery*  and  Joseph  Crosst  for  prosecu- 
tors. 

Mr.  Allan  L.  McDermott»  for  defend- 
ants: 

Before  the  passage  of  the  Act  of  1898  the 
thiogs  authorized  to  be  done  under  these 
licenses  could  be  lawfully  done  on  any  race- 
course owned  by  an  Incorporated  association. 

Laws  1880,  p.  196,  §S5  1,  2. 

If  the  license  granted  by  the  municipal  au- 
thorities should,  in  these  proceedings,  be  set 
aside,  and  the  law  under  which  that  license 
was  granted  be  held  unconstitutional,  the  as- 
sociation could,  nevertheless,  proceed  to  do  all 
those  things  which  this  license  purports  to  au- 
thorize. 

McUan  ▼.  State,  49  N.  J.  L.  471;  Earing 
T.  StoU,  61  N.  J.  L.  886. 

If  these  licenses  are  nullified,  these  defend- 
ants will  not  thereupon  be  placed  at  any  dis- 
advantage. They  will  not,  by  such  invalida- 
tion, become  indictable  or  punishable  for 
doing  the  things  licensed  by  the  municipal  au- 
thorities. 

The  authority  to  license  is  properly  re- 
posed. 

State  ▼.  Morris  County  Common  Pleas  Ct. 
86  N.  J.  L.  76, 18  Am.  Rep.  422. 

The  constitutionality  of  the  Act  of  1898  is 
assailed  **  because  notwithstanding  it  is  pri- 
vate, local,  and  special,  it  purports  to  regulate 
and  does  regulate  the  internal  affairs  of  towns 
and  counties." 

It  provides  that  there  shall  not  be  any  track 
licensed  within  the  municipal  limits  of  a  city 
*'  having  a  population  of  more  than  one  hun 
dred  thousand,  according  to  the  census  last 
taken,"  before  application  is  made  for  a 
license.  It  is  not  open  to  the  objections  sus- 
tained in  State  v.  Jersey  City,  45  N.  J.  L.  298. 

The  legislative  declaration  is  that  there 
shall  not  be,  in  our  largest  cities,  any  race- 
tracks where  horses  shall  be  run  for  prizes. 
In  all  other  municipalities  such  race-courses 
may  be  licensed.  The  only  question  here  is 
whether  there  is  such  a  relation  between  the 
subject-matter  of  this  legislation  (i.  e.,  the 
maintaining  of  race-courses  within  this  state), 
and  the  magnitude  of  the  population  of  the 
places  from  which  such  courses  are  excluded, 
as  will  justify  such  exclusion.  If  such  exists 
the  line  of  demarcation  is  for  legislative  loca- 
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tion.  State  v.  Wood,  49  N.  J.  L.  86;  StaU  ▼. 
Booffland,  61  N.  J.  L.  62;  Mortland  ▼.  State, 
52  N.  J.  L.  621;  Stats  v.  CktyUm,  68  N.  J. 
L.  277. 

It  is  within  the  legislative  power  to  prohibit 
the  maintenance  of  these  race- courses  any- 
where in  the  state,  to  regulate  or  prohibit  tb& 
competitions  of  speed  or  the  awarding  of 
prizes. 

The  law  does  not  attempt  to  differentiate  the 
repository  of  the  licensing  power.    The  sys 
tem  of  granting  licenses  under  the  Act  of  189$ 
is  not  open  to  tbe  objections  held  in  l^ate  v. 
Morris  County  Common  Pleas  Ct.  42    N.  J. 
L.  681,  and  State  v.  Trenton  Board  of  License- 
db  Excise,  48  N.  J.  L.  439,  and  other  cases 
where  statutes  have  been  invalidated  because- 
of  unconstitutional   repose   of  the   licensing^ 
power.    Here  the  power  may  be  exercised  by 
the  same  municipal  authorities  in  all  counties. 

In  State  v.  Oloueester  County  Circuit  Ct, 
Judqe,  1  L.  R.  A.  86,  50  N.  J.  L.  609,  Justice 
Van  Syckel  says:  "  The  inhibition  in  the  con- 
stitution is  not  intended  to  secure  uniformity 
in  the  exercise  of  delegated  police  powers,  but 
to  forbid  the  passing  of  a  law  vesting  in  one 
town  or  county  the  power  of  local  govern- 
ment not  granted  to  another.'* 

The  objection  of  the  prosecutors  is  that  the 
act  "  purports  to  grant,  and  does  grant  to  cer- 
tain corporations  and  individuals  therein  men- 
tioned an  exclusive  privilege,  immunity,  and 
franchise." 

The  section  is  another  exercise  of  police 
power,  to  say  within  what  grounds  racing- 
shall  be  allowed  for  purses,  etc.  It  is  a» 
though  the  legislature  should  say  that  no 
place  not  heretofore  licensed  for  the  sale  of 
liquor  shall  be  so  licensed  if  two  thirds  of  the 
licensing  power  shall  not  agree. 

It  is  a  regulation  of  the  number  of  places, 
for  which  licenses  may  be  granted.  The  law 
is  not  regarding  ownerahip,  but  regulating  the 
places  which  may  be  used  for  purposes  prop- 
erly the  subject  of  police  re.arulation.  If,, 
however,  the  court  shall  deem  this  section  un* 
constitutional,  it  may  be  rejected  without  in- 
validating the  balance  of  the  act. 

State  V.  Kelsey,  44  N.  J.  L.  1;  C'Cntral  R  Co. 
T.  State  Board  of  Assessors,  49  N.  J.  L.  1;. 
Williams  v.  Settle,  51  N.  J.  L.  512. 

Messrs.  Samuel  KaUsch,  Channcey  H» 
Beasleyy  and  James  A.  Connelly  also  for 
defendants. 

Lippincottt /.,  delivered  the  opinion  of 
the  court: 

This  writ  brings  into  this  court  for  review 
and  adjudication  certain  resolutions  of  the 
city  council  of  the  city  of  Elizabeth,  passed 
at  a  meeting  of  the  city  council  on  April  1, 
1893,  purporting  to  grant  a  license,  or  to  be^ 
a  license,  to  or  for  the  New  Jersey  iockey^ 
club,  to  maintain  a  race-course  in  sain  city, 
for  running,    racing,    trotting,    or   pacing 
horses,  mares,  or  geldings,  for  a  purse,  plate, 
stake,  or  other  thing.    On  that  dav  the  New 
Jersey  jockey  club  presented  a  petition  to  the 
city  council  of  thecity  of  Elizabeth  request- 
ing that  a  license  be  granted  to  them  under 
and  b}'  virtue  of  the  provisions  of  chapter  16, 
Laws  1898,  to  maintain  a  race-course  for  rac- 
ing, running,  trotting,  or  pacing  of  hanea^ 


1804. 


BtATB  ▼.  EUZABBTH. 


52T 


mares,  or  geldings,  for  a  purse,  plate,  or 
other  thing  to  be  run,  paced,  or  trotted  for 
by  such  horses,  mares,  or  geldings,  on  their 
grounds,  in  the  city  of  Elizabeth,  as  named 
m  said  act.  Upon  the  presentation  of  his 
petition,  the  city  council  adopted  the  follow- 
ing resolution:  ** Resolved,  that  the  New 
Jersey  jockey  club  is  hereby  licensed  for  a 
period  of  five  years  to  maintain  and  use  a 
race-course  in  this  city  for  the  running,  rac- 
infif,  trotting,  or  pacing  of  horses,  mares,  or 
geldings,  for  a  purse,  plate,  stake,  or  other 
Uiing ;  the  said  race-course  bein^  the  one  used 
by  the  New  Jersey  jockey  club  for  sucli 
running,  trotting,  or  pacing  prior  to  the  first  i 
day  of  Januarv,  eighteen  hundred  and  ninety- 
three.  **  In  addition  to  this  resolution  there 
were  some  other  resolutions  adopted  at  such 
meeting,  imposing  conditions  as  to  the  man- 
agement of  such  race- course,  and  requiring  tho 
pa3'ment  to  the  city  of  Elizabeth  of  the  sum 
of  $5,000  for  the  privilege  granted  under  and 
by  virtue  of  the  license,  and  also  limiting 
the  time  in  each  year  of  racing  on  such  race- 
course to  a  period  of  thirty  days  in  the  fall 
and  thirty  days  in  the  spring  of  each  year 
iurin|^  the  continuance  of  the  license.  The 
adoption  by  the  city  council  of  those  resolu- 
tions is  attempted  to  be  justified  by  the  de- 
fendants under  the  provisions  of  an  Act  of 
the  legislature  of  this  state,  entitled  ''An  Act 
Concerning  the  Maintaining  of  Race-courses 
in  this  State,  and  to  Provide  for  the  Licensing 
and  Regulating  of  the  Same,"  passed  Feb- 
ruary 27,  3898  (Pub.  Laws  1898,  p.  28).  By 
the  first  section  of  this  Act  it  is  pro  video 
**■  that  the  board  of  chosen  freeholders  of  any 
county  in  this  state,  or  board  of  aldermen, 
common  council,  township  committeo,  or 
other  body  having  general  charge  of  the 
affairs  of  any  city,  township,  or  municipal 
division  of  this  state,  in  which  there  is  sit- 
uated and  maintained  a  race-course  for  the 
racing,  running,  trotting  or  pacing  of  horses, 
mares  or  geldings,  for  a  purse,  plate,  or  other 
thing  to  Le  run,  paced  or  trotte<l  for  by  such 
horses,  mares,  or  geldings,  shall  have  power 
and  is  hereby  authorized  to  license  the  owners 
of  such  race-course  to  maintain  and  use  the 
same  for  any  running,  pacing  or  trotting  of 
any  horses,  mares  or  geldings,  for  any  purse 
or  stake,  plate  or  other  thing ;  such  license 
shal  1  be  for  a  period  of  not  more  than  five 
years,  and  no  license  shall  be  granted  for  the 
maintenance  or  use  of  a  race-course  within  the 
corporate  limits  of  any  city  having  a  popula- 
tion of  more  than  one  hundrea  thousand 
people  according  to  the  census  Inst  taken." 
By  the  third  section  it  is  provided  •*that  it 
shall  be  unlawful  for  any  person  or  incor- 
porated body  or  association  to  maintain  or 
use  a  race-course  in  this  state,  for  the  racing, 
running,  trotting  or  pacing  of  horses,  mares 
or  geldings,  for  a  purse,  plate,  or  other  thing, 
or  to  permit  such  running,  racing,  trotting 
or  pacing  upon  any  grounds  owned  or  leased 
or  controlled  by  such  person  or  incorporated 
body  or  association,  unless  license  for  that 
purpose  shall  be  granted  as  in  this  act  pro- 
vided. Any  license  granted  under  this  act 
shall  become  void  upon  any  breach  of  anv 
condition  upon  which  it  shall  be  grant^d.*^ 
By  the  fourth  section  it  is  provided  ''that  it 

23  L.R.  A. 


shall  not  be  lawful  for  any  person  or  incor- 
porated body  or  association  to  maintain  or 
use  in  this  state,  for  the  nmning,  trotting  or 
pacing  of  horses,  mares  or  geldings,  for  a- 
purse,  plate  or  other  thing  to  be  run,  paced 
or  trotted  for  by  such  horses,  mares  or  geld- 
ings, any  race-course  which  was  not  used  for 
such  running,  trotting  or  pacing,  prior  to  thcr 
first  day  of  January,  one  thousand  eight 
hundred  and  ninety-three,  unless  such  person 
or  incorporated  bociy  or  association  shall  first- 
file  with  the  secretary  of  state  a  certified  copy 
of  a  resolution  adopted  by  three  fourths  of 
the  members  of  the  board  of  chosen  free- 
holders of  the  county  in  which  such  race- 
course is  proposed  to  be  maintained,  which 
resolution  shall  declare  that  the  maintain! ng- 
of  such  race-course  is  a  public  necessity." 

The  question  whether  this  act  is  one  which, 
regulates  the  internal  affairs  of  towns  and 
counties  has  been  extensively  discussed  in  the- 
arguments  and  briefs  of  counsel  in  this  cause, 
and  it  has  been  seriously  contended  by  the 
defendants  that  this  act  is  not  within  the- 
meaning  of  the  language  of  paragraph  11, 
section  7,  article  4,  of  the  Constitution  of  this- 
state,  referring  to  laws  ''regulating  internal 
affairs  of  towns  and  counties." 

It  will  be  perceived  by  the  first  section  ot 
this  act  power  to  license  is  conferred  upon  tho 
boards  of  chosen  freeholders,  or  the  board  ol 
aldermen,  common  council,   township  com- 
mittee, or  other  body  having  general  charge- 
of  the  affairs  of  any  city,  township,  or  munic- 
ipal division  of  this  state  in  which  there  is- 
situated  and  maintained  a  race- course  of  the 
character  named  in  this  section,   and  it  also- 
provides  that  no  license  shall  be  granted  for 
the  maintaining  or  use  of  a  race-course  within, 
the  corporate  limits  of  any  city  having  a 
population  of  100,000  people,   according  tc 
the  census  last  taken.     The  second  seciioi 
provides  that  these  licenses  shall  be  grantee 
only  upon  certain  expressed  conditions,  and 
the  third  section  provides  that  it  shall   be- 
unlawful  for  any  person  or  incorporated  body 
or  association  to  maintain  or  use  a  race-course^ 
of  the  character  named  in  the  act  unless  the 
license   for   that  purpose  shall   have  been 

f granted  as  in  the  act  provided,  and  that  any 
i cense  granted  under  this  act  shall  become- 
void  upon  the  breach  of  any  condition  upon 
which  it  shall   be  granted.     This  act  un- 
doubtedly confers  power  upon  the  munic- 
ipalities named  in  the  first  and  fourth  sec- 
tions in  a  direction  in  which  it  has  not  been 
heretofore  exercised.     It  may  be  that,   pri- 
marily, racing  within  this  state  is  not  a  ques- 
tion which  concerns  the  internal  affairs  of 
towns  or  counties,  but  it  cannot  be  well  con- 
tended that  a  statute  which  confers  power 
upon  these  municipalities  to  restrict,  limit, 
or  extend  racing  is  a  statute  which  does  not 
demonstrably  affect  the   internal  affairs  of 
such  municipalities,  within  the  meaning  of 
the  express  inhibition  of  the  constitution  for- 
bidding the  enactment  of  a  certain  character 
of   statutes  regulating    such    affairs.     The^ 
statute,  on  its  face  and  by  its  express  con- 
ditions, renders  racing  of  a  certain  character 
unlawful  unless  the  powers  conferred  on  these 
municipalities  are  exercised  to  permit  it. 
The  third  section  of  the  act  expressly  declare* 


Kbw  Jbbsbt  Supkbms  Couat 


Jav 


that  racing  of  the  character  mentioned  in  the 
act  shall  be  unlawful  uulcss  it  be  legalized 
hj  a  license  which  can  only  be  granicd  by 
the  governing  body  having  general  charge  of 
the  affairs  of  such  municipalities,  and  cer- 
tainly the  statute  in  this  respect  is  dealing 
witli  a  question  of  municipal  government 
jind  whether  it  be  one  of  police,  revenue,  or 
some  other  power  of  municipal  government 
is  quite  immaterial.  Municipal  government 
is  a  creation  of  statute,  and  the  powers  of 
municipal  government  may  extend  to  almost 
^very  feature  of  regulation  not  inhibited  by 
the  constitution  within  the  area  over  which 
It  extends.  It  becomes  a  matter  of  the  in- 
ternal regulation  of  the  affairs  of  the  munic- 
ipal itv  by  force  of  the  statute,  and  it  cannot 
be  claimed,  so  far  as  the  statute  is  concerned, 
to  be  a  question  any  longer  of  state  policy, 
but  a  matter  relating  to  the  internal  affairs 
of  the  municipality  to  which  it  applies.  It 
becomes  the  power  of  the  municipality.  If 
the  general  subject-matter  here,  as  contained 
in  this  statute,  be  one  over  which  the  legis- 
lature has  power  and  jurisdiction,  then  it 
<»nnot  be  contended,  when  ita  power  is  con- 
ferre<l  upon  any  municipality,  aside  from 
the  question  of  whether  the  statute  be  invalid 
•or  not,  that  such  matter  does  not  become  the 
internal  affair  of  such  municipality.  It  may 
be  superfluous  to  pursue  this  subject  further, 
but  on  decided  authority  there  can  exist  no 
•question  but  that  this  statute  is  one  regulat- 
ing the  internal  affairs  of  towns  and  counties. 
In  State  v.  Camden,  40  N.  J.  L.  157  (in  this 
-court).  Justice  Reed  says:  ''The  establish- 
n\ent  of  a  municipality,  whether  by  custom, 
To^al  charter,  or  legislative  grant,  carries 
with  it  certain  incidental  powers  essential  to 
lt«  existence  as  a  body  politic.  In  addition 
to  these  incidental  powers,  others  are  granted, 
or  the  incidental  powers  regulated  by  express 
provision  in  their  respective  charters.  All 
the^M  matters  wliich  are  the  subject  of  control 
by  the  municipality  incidentally,  or  whidi 
4iiready  exist,  or  may  thereafter  be  conferred 
b^  grant,  concern  the  internal  affairs  of  the 
<iity.  Any  attempt  to  strip  a  city  of  any 
euch  power,  or  to  confer  upon  it  additional 
power,  or  to  change  the  manner  of  exercising 
the  power  already  existing,  is  a  regulation 
of  such  internal  affairs.  The  largest  field  for 
the  municipal  action  is  afforded  m  the  exer- 
-cise  of  the  power  to  suppress  nuisances,  pre- 
vent disorders,  preserve  the  health  and  safety 
of  the  citizens,  by  virtue  of  its  right  to  in- 
voke and  administer  the  police  power  of  the 
state.  The  control  of  the  vending  of  spirit- 
uous liquors  has  been  the  subject  of  such 
regulation  almost  from  the  beginning  of  gov- 
•ernment."  The  cases  of  8t(Ue  t.  Camden 
County  Common  Pleas  Ct.  41  N.  J.  L.  497 ; 
State  Y,  Morris  County  Common  Pleas  Ot.  42 
N.  J.  L.  682 ;  HighUtown  v.  Qlenn,  47  N.  J. 
L.  105-108 ;  StaU  v.  Gloucester  County  Circuit 
Ct.  Judge,  60  N.  J.  L.  609,  1  L.  R.  A.  86; 
StaU  V.  Newark,  40  N.  J.  L.  550 ;  State  t. 
Hammer,  42  N.  J.  L.  440 ;  Hammer  v.  State, 
44  N.  J.  L.  667, —all  illustrate  and  enlarge 
this  principle.  Here  under  this  statute,  t£e 
machinery  provided  to  accomplish  the  pur- 
poses of  this  act  is  municipal.  The  board 
-which  exercises  the  power  conferred  by  the 
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act  is  a  municipal  board.  The  revenues  de- 
rived by  the  resolutions  of  the  city  council 
of  Elizabeth,  resulting  from  the  granting  of 
this  1  icense,  go  into  the  city  treasury.  LoA, 
within  the  authority  of  the  adjudicated  cases 
in  this  state  this  statute  regulates  the  internal 
affairs  of  towns  and  counties  by  conferring 
upon  them  powers  which  before  this  time  they 
did  not  possess,  and  placini;  within  their  con- 
trol and  regulation  matters  over  which  previ- 
ously they  exercised  no  control.  These  mat- 
ters are  such  as  affect  the  public  welfare. 
Practices  affecting  the  public  are  made  law- 
ful or  unlawful  by  the  exercise  or  nonexercise 
of  a  power  conferred  upon  the  municipal 
governing  bodies.  This  power,  then,  oe- 
comes  a  part  of  the  municipal  government. 
This  statute  is  one  which,  so  far^as  this  case 
is  concerned,  clearly  regulates  the  internal 
affairs  of  the  city  of  Elizabeth.  The  con- 
tention here,  then,  on  the  part  of  the  prose- 
cutors, is  that  this  statute  is  unconstitutional, 
in  that  it  is  a  local  or  special  law,  contrary 
to  paragraph  11,  section  7,  article  4,  of  the 
amended  Constitution  of  this  state,  which 
provides  that  ''the  legislature  shall  not  pass 
private,  local,  or  special  laws  in  any  of  the 
following  enumerated  cases:  .  .  .  Reg- 
ulating tiie  internal  affairs  of  towns  and 
counties ;  .  .  .  ^ranting  to  any  corpora- 
tion, association,  or  individual  any  exclusive 
Frivilege,  immunity,  or f ranch i^y^  whatever.** 
think  it  requires  but  a  cursory  exramination 
of  this  statute  to  conclude  beyond  question 
that  it  is  affected  bv  both  these  ^ices.  and  is 
upon  these  grounds  uuconstitutioual,  and 
therefore  invalid. 

There  was  much  discussion  upon  the  ques- 
tion whether  the  Act  was  not  invalid  upon  the 
ground  that,  by  the  first  section  thereof,  it 
could  have  no  operation  in  cities  having  a 
population  of  more  than  100,000  people,  ac- 
cording to  the  census  last  taken.  This  ob- 
jection to  this  statute  is  not  here  either  dis- 
cussed or  determined.  By  the  first  section  of 
the  Act,  power  is  conferred  upon  the  go  vera- 
ing  body  of  any  count;^,  city,  township,  or 
other  municipal  division  of  this  state.  In 
which  there  was  situated  and  maintained  a 
race- course  of  the  sort  therein  named  to  grant 
a  license  to  the  owner  of  such  race-course  to 
use  and  maintain  such  race- course  for  any 
running,  etc.,  in  the  manner  therein  char- 
acterized ;  but  this  power  to  thus  license  is, 
by  the  fourth  section  of  the  Act,  restricted  to 
race-courses  used  for  such  purposes  prior  to 
the  Ist  day  of  January,  1898.  This  fourth 
section  prohibits  any  person  or  incorporated 
body  or  association  from  maintaining  or 
using  any  race  course  for  the  running,  trot- 
ting, or  racing  of  horses,  mares,  or  geidinga, 
for  a  purse,  plate,  or  other  thing  to  be  run, 
paced,  or  trotted  for  by  such  horses,  maies, 
or  geldings,  which  was  not  used  for  such 
purposes  prior  to  January  1,  1893,  unless  such 
person  or  incorporated  body  or  association 
shall  obtain  a  resolution  aidopted  by  three 
fourths  of  the  members  of  the  board  of  free- 
holders of  the  county  in  which  such  race- 
course is  proposed  to  be  maintained,  whidi 
resolution  shall  declare  the  maintaining  of 
such  race  course  is  a  public  necessity,  a  oer 
tified  copy  of  which  resolution  shall  be  flle<l 
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with  the  Kcretary  of  state.  It  will  be  seen 
that  a  discrinii nation  Is  at  once  made  by  this 
act  in  favor  of  localities,  and  race- courses 
tiierein  situated,  maintained, and  used  prior  to 
the  Ist  day  of  January,  1898,  and  against 
race- courses  to  be  maintained  and  used  after 
that  time.  In  the  former,  and  with  respect  to 
race- courses  therein  licenses  may  be  granted 
by  the  governing  bodies  of  the  municipalities 
named  in  the  first  section  of  the  Act,  with- 
out qualification  or  restriction ;  but  with  re- 
aped; to  the  latter — i,  e,  race -courses  to  be 
maintained  and  used  after  the  1st  of  January, 
1898 — ^a  condition  is  imposed ;  that  is,  a  res- 
olution must  be  adopted  by  three  fourths  of 
the  chosen  freeholders  of  the  county,  which 
ahall  declare  the  raoe<H)urse  a  public  neces- 
sity. Besides  the  requirement  that  a  race- 
<»ur8e  proposed  to  be  maintained  and  used 
after  the  1st  day  of  January,  1898,  shall  be 
liceniied  by  a  three- fourths  vote  of  the  board 
<ft  chosen  freeholders  of  the  county,  there  is 
added  the  exceedingly  onerous  condition  of 
a  declaration  on  the  part  of  the  board  of 
chosen  freeholders  that  the  race- course  pro- 
posed to  be  maintained  is  a  public  necessity. 


N.  J.  L.  667),  the  chancellor  declares  that^ 
**  normally,  there  can  be  under  our  constitu- 
tion no  such  thing  as  local  or  special  legis- 
lation to  regulate  the  internal  affairs  of 
municipalities,  but  all  legislation  to  that  end 
must  be  general,  and  applicable  alike  to  all ; 
nor  can  any  departure  from  the  rule  be  justi- 
fied, except  where,  by  reason  of  the  existence 
of  a  'substantial  diiierence  between  munic- 
ipalities, a  general  law  would  be  inappro- 
priate to  some,  while  it  would  be  appropriate 
to  and  desirable  for  others.  There  it  would 
be  warranted,  not  only  by  the  necessities  of 
the  situation,  but  by  a  reasonable  construe- 
tion-of  the  constitutional  provision.  In  such 
a  case  the  municipalities  in  which  the  pecu- 
liarity exists  would  constitute  a  class,  and 
the  legislation  would  in  fact  be  general,  bo- 
cause  it  would  apply  to  all  to  which  it  would 
be  api)roDriate.  But  distinctions  which  do 
not  arise  from  substantial  differences— dif- 
ferences so  marked  as  to  call  for  separate 
lejirislation— constitute  no  grounds  fw  sup- 
porting such  legislation. "  State  v.  Sloans^ 
49  N.  J.  L.  862 ;   StaU  v.  BloamMd,   47  N. 

,  .  .      J.  L.   442 ;  Lodi  Twp.  v.   8taU,  61  N.  J.  L. 

In  passing  upon  the  constitutionality  of  such  404,  6  L.  R.  A.  66.     These  rules  have  been 

continuously  declared  by  the  courts  ever  since 
the  adoption  of  our  amended  constitution.  In 
the  latest  case  on  the  subject,  in  State  v. 
Somer'e  Point,  52  N.  J.  L.  82,  6  L.  R.  A.  67, 
Mr.  Justice  Depue  says:  ''As  applied  to 
legislation  of  this  character,  a  law  is  special 
or  local,  as  contradistin|;ui8hed  from  general, 
in  the  sense  of  the  prohibitory  clauses  in  this 
paragraph  of  the  constitution,  which  em- 
braces less  than  the  entire  class  of  persons  or 
places  to  whose  condition  such  legislation 
would  be  necessary  or  appropriate,  having 
regard  to  the  purpose  for  which  the  legisla- 
tion was  desii^ned.  A  law  which  so  par- 
ticularizes, and  by  such  means  is  restricted 
in  its  operation  to  persons  or  places  which  do 
not  comprise  all  the  objects  which  naturally 
belong  to  the  class,  is  'special'  or  'local' 
within  the  meaning  of  the  constitutional  in- 
terdict.** 

It  has  been  inquired,  upon  what  principle 
can  a  classification  of  race-courses  into  those 
used  and  maintained  before,  and  those  used 
and  maintained  after,  January  1,  1898,  be 
sustained?  What,  in  this  view,  is  the  sub- 
stantial difference  between  them,  which  re- 
quires a  different  system  of  legislation 
applicable  to  each?  Where  are  the  char- 
acteristics suflSciently  marked  and  important 
to  make  them  distinct  classes?  I  can  perceive 
no  such  differences  and  no  such  character- 
istics; nor  can  I  perceive  anv  reasonable 
f  round  on  which  one  class  should  require  any 
ifferent  legislation  from  that  which  the  other 
requires.  To  make  a  classification  good,  it 
must  be  founded  upon  differences  and  char- 
acteristics sufficiently  marked  and  important 
to  make  them  naturally  a  class  by  themselves. 
BtaU  V.  Parsons,  40  iN .  J.  L.  128 ;  StaU  v. 
Trenton,  42  N.  J.  L.  486 ;  State  v.  Ptainfield, 
64  N.  J.  L.  529.  There  are  no  qualities  in 
race-courses  which  are  sufl3cientlv  marked  and 
important  to  distinguish  those  in  use  prior 
to  January  1,  1898,  from  those  set  up  after 
that  date.  Legitimate  classification  rests  on 
the  quality  of  its  members,  not  on  the  par- 


discriminfi,tive  restrictive  acts,  and  the  class 
ifications  thereby  created,  the  substance  of 
the  legislative  provision  is  regarded,  giving 
only  secondary  consideration  to  the  form  in 
which  it  is  expressed ;  and  while,  under  the 
clause  of  the  constitution  just  cited,  objects 
may  be  classified  for  the  purposes  of  Icgisla- 
tion«  such  classification  must  be  founded 
upon  some  natural  or  substantial  difference, 
and  such  classification  must  include  all  the 
objects  to  which  the  legislation  enacted  for 
the  particular  class  is  appropriate  or  neces- 
sary. State  V.  New  Brunswick^  42  N.  J.  L. 
51.  The  rule  of  law  applicable  is  stated  in 
the  language  of  the  chief  justice  in  State  v. 
Parsons,  iOlS.  J.  L.  1,  as  follows:  "Within 
the  sense  of  these  prohibitory  clauses  of  the 
•constitution,  a  general  law,  as  contradistin- 
guished from  one  special  or  local,  is  a  law  that 
embraces  a  class  of  subjects  or  places,  and 
does  not  omit  any  subject  or  place  naturally 
belonging  to  such  class.  .  .  .  Interdicted 
local  and  special  laws  are  all  those  that  rest  on 
a  false  or  deficient  classification.  Their  vice 
is  that  they  do  not  embrace  all  the  class  to 
which  they  are  naturally  related.  They  create 
preference  and  establish  inequalities.  They 
apply  to  persons,  things,  or  places  possessed 
ot  certain  qualities  or  situations,  and  ex- 
•clude  from  their  effect  other  persons,  things 
or  places  which  are  not  dissimilar  in  these 
respects. '  In  StcUe  v.  Hammer,  42  N.  J.  L. 
440,  the  chief  justice  again  says :  **  The  true 
principle  requires  sopiething  more  than  a 
mere  designation  bv  such  characteristics  as 
will  serve  to  classify,  for  the  characteristics 
which  thus  serve  as  the  basis  of  a  classifica- 
tion must  be  of  such  a  nature  as  to  mark  the 
objects  so  designated  as  peculiarly  requiring 
exclusive  legislation.  There  must  be  a  sub- 
stantial distinction,  having  a  reference  to  the 
subject-matter  of  the  proposed  legislation, 
between  the  objects  or  places  embraced  in 
auch  legislation  and  the  objects  or  places  ex- 
cluded." And  in  the  same  case,  in  the  court 
of  errors  and  appeals  {Hammer  y.   State,  44 
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ticular  time  when  those  qualities  were  ac- 
quired. State  V.  Jertey  City,  45  N.  J.  L.  297 ; 
State  V.  O'Connor,  64  N.  J.  L.  86:  StaU  v. 
Trenton,  Id.  444.  This  statute  affords  no 
proper  and  appropriate  classification  of  race- 
courses which  will  support  the  application 
of  a  distinctive  system  of  legislation  ap- 
plicable to  each  class,  so  distinctive  and  dif- 
ferent as  the  two  methods  of  licensing  ap- 
f rearing  in  this  act.  The  act  is  simply  special 
egislation  of  the  most  palpable  character, 
and  plainly  within  the  interdicting  provision 
of  tJie  constitution  against  special  laws  reg- 
ulating the  internal  affairs  of  towns  and 
counties,  and  it  must,  upon  this  ground 
alone,  be  declared  unconstitutional  and  in- 
valid. 

But  there  is  still  another  obvious  defect  in 
this  statute.  It  is  not  alone  special  in  its 
character,  but  it  also  distinctly  and  substan- 
tially grants  to  certain  corporations,  associa- 
tions, or  individuals  exclusive  privilegas, 
immunities,  or  franchises.  It  is  clear  that 
this  act  is  a  grant  of  an  exclusive  privilege 
to  race-courses  used  before  January  1,  189^, 
to  obtain  a  license  without  complying  with 
the  onerous  conditions  embraced  in  the  fourth 
section  of  the  Act.  Under  the  provisions  of 
this  latter  section,  the  board  of  chosen  free- 
holders, supposablv  exercising  onlv  pubiic 
functions  for  public  welfare^  before  they 
could  exercise  the  power  conferred  upon  them 
of  granting  a  license  to  a  race- course,  must 
declare,  in  any  event,  upon  their  judgment 
in  behalf  of  the  public,  that  the  race- course 
is  a  *'  public  necessity.**  Now,  it  is  manifest 
that  this  provision  of  the  statute  operates  to 
create  such  a  classification  as  not  to  confer 
upon  all  race  courses  alike  the  benefit  which 
inures  from  the  exercise  of  the  powers  under 
the  first  section  of  this  Act.  The  act  creates 
and  confers  privileges  upon  one  class  of  race- 
courses, and  grants  to  certain  corporations, 
associations,  and  individuals  privileges  and 
immunities  which  can  be  rarely,  if  ever,  con- 
ferred upon  others  under  its  provisions.  The 
conditions  imposed  are  not  even  similar.  One 
class  of  race- courses  may  be  established  with- 
out regard  to  conditions  at  all ;  another  class 
can  only  be  established  b^  submitting  to  the 
imposition  of  a  condition  which  may  be 
either  of  difllcult  or  impossible  performance. 
One  class  is  privileged  to  the  point  almost 
of  monopoly,  and  the  other  class  is  discrim- 
inated a|;ainst  almost  to  the  point  of  absolute 
prohibition ;  and  this  is  a  vice  of  statutory 
enactment  declared  against,  and  plainly  in- 
terdicted by  the  provisions  of  the  constitution 
against  the  passage  of  local  or  special  laws 
^ranting  to  any  corporation,  association,  or 
individual  any  exclusive  privilege,  im- 
munity, or  franchise.  In  the  case  of  State  v. 
(?*  Connor,  54  N.  J.  L.  86,  where  the  act  under 
review  provided  that  *'no  person  now  holding 
an  appointive  position  in  any  city  or  countv 
of  this  state,  and  receiving  a  salary  from  such 
city  or  county,  who  is  an  honorably  dis- 
charged Union  soldier,  etc.,  sliall  be  re- 
moved from  such  position,  except  for  cause,  ** 
Mr,  Juitiee  Knapp,  speaking  for  this  court, 
said :  ''This  law  is  hopelessly  void,  because 
only  those  members  of  the  designated  body 
of  men  who  held  ofilce  at  the  time  of  the 

28L.  R.A. 


passage  of  the  net  are  givrn  the  benefit  of  it» 
provisions.     The  great  body  of  this  deserving 
class  of  our  citizens  is  shut  out  from  it» 
benefits. "  So  far  as  adjudicated  authority  can* 
go,  it  would  appear  that  an  analogous  point 
to  the  very  one  m  this  case  under  considem- 
tion  has  been  settled  in  this  court  in  the  ca^e 
of   State  V.  Post,  26  Atl.  Rep.  683  (decided 
at  the  November  term,  1892)  ;  and  that  case 
is  so  important  in  this  relation  that  it  may 
not  be  amiss  to  draw  at  length  from  it.     Inr 
that  case  the  act  considered  read  as  follows : 
"Any  person  or  persons,  citzens  of  this  state, 
now  using  or  occupying  any  grounds  lying 
under  the  tide  water  of   this  state,    for  the 
planting  or  cultivation  of  oysters  thereon, 
said  grounds  not  beine  natural  clam  ground.<t^ 
or  natural  oyster  seed  beds,   and  the  same 
shall  have  been  so  used  and  occupied  since 
January  the  first,  one  thousand  eight  hundred 
and  eightv,  shall  be  confirmed  in  their  right 
to  use  such  grounds  for  the  purpose  of  plant- 
ing and  cultivating  oysters,  and  the  oysters- 
planted  and  grown  thereon  shall  be  the  per- 
sonal property  of  the  person  or  persons  using 
or  occupying  the  grounds  aforesaid,  provided 
the  said  grounds  shall  have  been  marked  by 
proper  stakes,  buoys  or  suitable  monuments 
during  the  time  aforesaid  and  oysters  shall 
have  been  actually  planted  upon  the  grouuds- 
so  marked.  **    This  act  made  it  a  misdemeanor 
to  take  oysters  from  beds  so  used  and  marked 
without  the  permission  of  the  occupant.     Mr. 
Justice  Van  Syckel  says :    **  The  right  to  plnnr 
oysters  on  lands  of  the  state  for  the  sole  use 
of  the  occupant  is  a  privilege,  and,  inasmuch 
as  it  [the  act]  excludes  all  others  from  taking 
them,  it  is  an  exclusive  privilege,  which  can- 
not b«  granted  by  special,  local,   or  private- 
laws.     .     .     .     The  state  may  grant  rights- 
in  some  of  the  lands  without  disposing  of  all 
its     possessions,  but   it    cannot    select   in- 
dividuals or  corporations,  as  the  objects  of 
its  bounty  to  the  exclusion  of  other  citizena 
of  the  state.**    In  the  opinion,   establishing 
a  principle  which  seems  to  be  thoroughly  ap- 
plicable to  the  present  case,  Mr.  Justice  Vai> 
Syekel  continues :    **  This  act  does  not  confer 
its  benefits  upon  all  the  citizens  of  the  state 
who  may  elect  to  accept  them  upon  the  terma 
prescribed  by  the   lawmaker.    It  does  not 
shield  the  property  of  all  who  now  or  here- 
after occupjT  and  plant,  but  is  expressly  re- 
stricted in  Its  operation  to  those  who  have 
used  and  occupied  from  January  1,  1880,  and 
who  were  in  occupancy  on  the  passage  of  the 
Act  in  1890.    The  law  can  never  apply  to  any 
person  other  than  those  to  whom  it  applied 
at  the  time  of  its  enactment.     Occupancy, 
claiming  and  staking  grounds,  constitutes  the 
meritorious  ground  f«r  the  grant  and  is  the- 
basis  of  the  classification  upon  which  a  law 
to  be  valid  must  be  formed.     The  legislature 
in  order  to  increase  the  product  of  oysters  may 
declare  that  all  who  shall  now  or  hereafter 
elect  to  plant  and  make  oyster  grounds  shall 
be  protected  in  the  enjoyment  of  such  prop- 
erty, but  it  cannot  limit  immunity  to  those 
who  had  planted  and  staked  the  ground  at  the 
passage  of  the  Act  in  1890.     That  is  the  vice 
of  this  law.     It  does  not  embrace  all  of  the 
class  according  to  a  legal  basis  of  classifica- 
tion, and  the  adjudicated  cases  coodemn  it.  ^ 
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The  oourt  has  not  oonsidered  the  other  ob- 
jections urged  against  the  validity  of  this 
act.  Both  upon  the  ^roand  that  it  is  a  special 
law  regulating  the  internal  affairs  of  towns 
and  counties,  and  also  upon  the  ground  that 
it  is  a  special  law  granting  to  certain  cor- 
porations, associations,  and  indiriduals  ex- 


clusive privileges,  immunities,  or  franchise^ 
it  is  held  to  be  unconstitutional  and  invalid. 
Therefore  the  reiolutions  of  the  city  council' 
of  the  dty  of  BUtdbeth  in  this  matter,  and  the 
lieenee  therein  and  thereby  granted^    are  mk 
oiide,  and  declared  to  be  null  and  void. 


MISSISSIPPI  SUPREME  COURT. 


George  Q.  WHITNEY,  Appt., 

V. 

HANOVER  NATIONAL  BANK  et  aL 
(Two  Cases.) 


George  Q.  WHITNEY,  Appt, 
bane:  of  QREENVILLE  etoL 


i. 


MlSB.. 


1.  A  person  hmm  no  rig^ht  to  intervene 
SLB  defendant  in  equity  against  the  objec- 
tion of  the  oomplainant. 

S.   The  appointment  of  a  receiver  of  a 

natlooal  bonk  on  the  ex  pcuie  applioatlon  of  the 
directors  la  utterly  toI<L 

8*  In  a  snit  by  g^eneral  creditors  who 
have  no  Jud^^ents  or  spocifle  liens»  a 

chanceUor*8  appointment  of  a  receiver  Ja  not  bo 
unauthorized  and  void  aa  to  be  subject  to  col- 
lateral attack  for  want  of  Jurifldlction,-~eepecial- 
ly  where  the  managen  of  the  bank  had  aban- 
doned it  and  the  chancellor  had  preyiously 
attempted  on  their  application  to  appoint  a  re- 
oeivtsr,  and  the  constitution  of  the  state  has  pro- 
vided tliat  a  chancellor  may  grant  relief  in 
equity  cases,  although  the  legal  remedy  may  not 
have  been  exhausted  and  that  any  mistake  in 
respect  to  the  question  whether  the  ca^e  was  one 
for  equity  or  common  law  shall  not  render  the 
judgment  or  decree  subject  to  reyersal  or  annul- 
ments 

(April  9,1894.) 

APPEALS  by  complaiDant  from  decrees  of 
the  Chancery  Court  for  Washington  Coun- 
ty in  favor  of  defendants  Id  proceedings 
brought  to  reach  the  assets  of  the  Bank  of 
Greenville  In  the  hands  of  G.  D.  Thomas,  its 
receiver,  to  interrene  in  a  proceeding  already 
instituted  against  the  bank  in  which  a  receiver 
had  been  appointed,  and  to  set  aside  prior  pro- 
ceedings in  reference  to  the  disposition  of  the 
assets  of  the  bank,  and  for  an  injunction 
against  interference  therewith.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mesirs.  Nug^ent  A  Me  Willie  and  S^  H. 
Kinip  for  appellant. 

Meeare.  Terser  ib  Percy  for  appellees. 

Campbellf  Oh.  J.,  delivered  tJie  opinion 
of  the  court : 
These  three  cases  were  argued  and  sub- 


mitted together,  and  will  be  so  considered. 
Their  history  is  this:  The  Bank  of  Green- 
ville was  found  to  be  insolvent,  and  came  to- 
a  stop,  on  the  22d  day  of  December,  lb91, 
when  the  directors,  he»ded  by  the  president, 
applied,  by  petition  to  the  chancellor,  ta 
take  charge  of  the  assets  of  the  bank,  by  ap- 
pointing a  receiver  to  collect  and  manage  its 
affairs.  The  chancel  Tor  appointed  the  presi- 
dent of  the  bank  receiver,  and,  on  his  ap- 
plication, enjoined  all  ]>er8ons  from  pro- 
ceeding by  suit  against  it.  The  receiver 
appointed  entered  upon  his  duties  as  des- 
ignated, and  continued  until  he  resigned, 
on  the  6th  of  July,  1892.  On  the  11th  July, 
1892,  the  Hanover  National  Bank  and  other 
c'teditorsof  the  Bank  of  Greenville  exhibited 
their  bill,  in  the  chancery  court  in  which 
the  receiver  had  been  appointed,  against  the 
Bank  of  Greenville,  and  averred  the  forego- 
ing facts,  and  that  since  the  22d  December. 
1891,  the  ofDcers  and  directors  of  the  bank 
had  ceased  to  manage  it,  and  tliat  its  affairs 
had  been  managed  wholly  by  Pollock,  as  re- 
ceiver, who  h^  collected  a  large  sum  of 
money  due  said  bank,  and  that  the  appoint- 
ment of  another  receiver  was  necessarv  for 
the  preservation  of  the  assets  of  the  bank  and 
the  protection  of  the  rights  of  its  creditors ; 
with  other  specific  allegations,  designed  to 
show  the  necessity  for  the  immediate  ap- 
pointment of  a  receiver.  Upon  due  notice 
to  the  defendant  a  receiver  was  appointed  in 
this  proceeding  on  the  18th  July,  1892,  and 
the  former  receiver  was  directed  to  deliver 
to  him  all  the  assets  of  the  bank  in  his 
hands.  On  July  28,  1892,  George  Q.  Whit- 
ney and  others,  creditors  of  the  Bank  of 
Greenville,  united  in  a  bill  against  the  bank 
and  G.  D.  Thomas,  who  had  qualified  and 
was  acting  as  receiver  by  virtue  of  his  ap- 
pointment on  Julv  18th,  and  against  other 
defendants,  in  said  chancery  court.  This 
bill  set  forth  the  suspension  of  the  bank  on 
the  22d  December,  1891,  and  the  appoint- 
nEient  by  the  chancellor  of  Pollock  as  receiver 
on  the  application  of  the  president  and  di- 
rectors of  the  bank,  and  that  Pollock  took 
exclusive  control  of  all  the  assets  of  the 
bank,  and  acted  as  receiver,  but  that  defend- 
ant Thomas,  at  the  time  of  exhibiting  said 
bill,  claimed  to  be  receiver  of  said  bank  by 
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equity  to  appoint  a  receiver  of  a  corporation  on 
the  application  of  the  corporate  ofBoers  on  the 
ground  that  suob  action  will  be  for  the  interest  of 
the  corporation  and  its  creditors  also  is  raised  and 
decided  in  the  nenative  In  the  above  case  and  also 
in  the  case  next  following,  post,  581 
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to  appoint  a  receiver  when  no  other  relief  is  asked 
includingr  some  authorities  as  to  appointment  on 
application  or  consent  of  the  corporation,  see  Su- 
preme SittiofiT  of  the  Order  of  Iron  Hall  t.  Baker 
(Ind.;aOL.B.A.aa 
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virtue  of  an  appointment  by  the  chancellor 
of  said  court;  that  the  application  to  the 
chancellor  on  December  22,  1891,  and  all  the 
proceedings  had,  including  the  procurement 
of  the  appointment  of  Thomas  as  receiver, 
were  devices  to  hinder,  delay,  and  defraud 
creditors,  and  ''invalid  and  void."  Discov- 
ery was  sought  by  the  bill  as  to  all  the  as- 
sets of  the  Imnk,  of  whatever  kind,  and  a 
lien  upon  them  prayed  to  be  established  from 
the  date  of  flllnff  the  bill,  and  their  appro- 
priation to  the  (Smands  of  the  complainants. 
The  Bank  of  Greenville  interposed  a  plea  to 
this  bill  of  the  proceeding  bv  the  Banover 
National  Bank  et  al,  v.  Bank  of  OreenvilU^ 
and  the  appointment  in  that  case  of  Thomas 
as  receiver,  and  that  he  had  qualified  as  such, 
and  was  in  possession  of  the  assets  of  the 
bank  under  that  appointment,  and  relied  on 
this  plea  as  a  bar  to  the  bill  filed  28d  July, 
1892.  The  plea  was  set  down  for  hearing 
upon  its  sufficiency,  and  was  sustained,  and 
the  bill  dismissed.  From  that  decree  an  ap- 
peal was  taken,  and  case  No.  7,460  on  the 
docket  of  this  court  is  that  appeal. 

On  October  4,  1892,  George  Q.  Whitney 
petitioned  the  chancery  court  of  Washington 
county,  in  which  these  cases  were  pending, 
and  which  had  been  consolidated,  setting 
forth  that  he  was  a  creditor  to  a  large  amount 
of  the  Bank  of  Greenville,  and  had  recovered 
]udi;ment  for  a  large  sum  against  it  in  the 
court  of  the  United  States  at  Vicksburg, 
Miss.,  July  28,  1892,  which  had  been  duly 
enrolled,  and,  he  claimed,  was  a  paramount 
lien  on  all  the  assets  of  said  bank,  notwith- 
standing all  the  various  proceedings  in  the 
said  chancery  court,  which  are  set  forth  with 
detailed  particularity,  and  denounced  as 
void,  and  no  obstacle  in  law  to  the  applica- 
tion of  the  assets  of  the  bank  to  the  claim  of 
the  petitioner,  who  prayed  to  be  allowed  to 
be  made  a  party  defendant  to  said  cause. 
Ac  the  same  time  he  presented  a  petition  and 
bond  for  removal  of  said  cause,  in  which 
he  prayed  to  be  made  a  defendant,  to  the 
United  States  court  at  Vicksburg.  The  com- 
plainants in  the  cause  in  which  Whitney 
sought  to  intervene  as  a  defendant  opposed 
his  application,  and  it  was  denied  bv  the 
court,  and  from  this  he  appealed,  and  that 
appeal  is  contained  in  Iho.  7,459  on  the 
docket  of  this  court. 

Defeated  in  his  efTort  to  be  made  a  defend- 
ant as  stated,  Whitnej^  made  an  al)ortive 
effort  to  have  the  United  States  court  at 
Vicksburg  take  charge  of  his  suit,  and  en- 
force his  claim  to  be  paid  out  pf  the  assets 
of  the  Bank  of  Greenville  in  preference  to 
other  creditors;  but  with  that  we  have  no 
concern,  and  state  the  fact  historically  only, 
being  in  the  record  before  us.  On  February 
6,  1893,  Whitney,  who  had  been  baflled  in 
all  his  efforts  to  obtain  payment  as  a  creditor 
entitled  to  precedence  out  of  the  assets  of  the 
Bank  of  Greenville,  exhibited  an  original 
bill  in  the  chancery  court  of  Washington 
county  against  the  complainants  in  the  bill 
of  the  Hanover  National  Bank  and  others 
against  the  Bank  of  Greenville,  exhibited 
July  11,  1892,  and  the  Bank  of  Greenville 
and  W.  A.  Pollock,  receiver,  and  G.  D. 
Thomas,  receiver.    In  this  bill  Is  narrated 
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with  detail  the  history  of  the  dealing  by  and 
with  the  bank  from  the  time  of  its  suspension 
and  taking  refuge  from  creditors  in  the 
chancery  cotirt  to  the  filing  of  this  bill, 
which  also  relates  the  persistent,  but  inef- 
fectual, efforts  of  the  complainant,  in  state 
and  federal  courts,  to  secuie  recognition  of 
his  right,  as  claimed,  to  be  first  paid  out  of 
the  assets  of  the  Bank  of  Greenville.  It  as- 
sails the  action  of  the  chancery  court  of 
Washington  county  as  void  for  want  of  ju- 
risdiction over  the  sublect-matter  dealt  with, 
and  seeks  to  vacate  all  orders  that  stand  in 
his  way,  and  the  payment  of  his  as  a  pre- 
ferred claim  out  of  uie  effects  of  tibe  biuik. 
The  bill  seeks  injunction,  which  was  ob- 
tained. This  bill  was  answered,  and  most 
of  its  allegations  admitted,  but  the  claim 
made  by  It  to  the  right  of  the  complainant 
to  priority  of  payment  out  of  the  assets  of 
the  bank  was  denied.  A  motion  was  made 
to  dissolve  the  injunction,  and  some  affidavits 
were  taken,  and  some  facts  were  agreed  on 
for  the  hearing  of  the  motion  to  dissolve, 
and  it  was  agreed  that  the  case  should  be 
heard  on  the  motion  to  dissolve,  and  for  final 
decree  on  such  hearing.  The  respondents 
gave  notice  of  a  claim  for  damages  to  be  al- 
lowed on  dissolution  of  the  injunction  to 
amount  of  $2,600  for  attorney's  fees  in  de- 
fense of  the  suit.  The  case  was  heutl  in  ac- 
cordance with  the  agreement,  and  a  decree 
was  made  dissolving  the  injunction,  dis- 
missing the  bill,  and  awarding  damages 
against  the  complainant  in  the  sum  of  $2,000 
as  attomev's  fees,  the  decree  reciting  that 
the  court  had  heard  testimony  in  open  court 
as  to  the  attorney's  fees,  and  taxed  the  conts 
against  the  complainant^  who  appealed,  and 
this  is  No.  7.749  of  the  docket  of  this  court. 
From  this  complete  but  succinct  history  of 
this  litigation,  as  disclosed  in  voluminous 
form  in  the  three  cases  before  us,  it  is  ap- 

Sarent  that  the  only  question  presented  for 
ecision  by  the  appeal  in  No.  7,459  is  as  to 
the  propriety  of  the  action  of  the  court  in 
refusing  to  permit  Whitney  to  intervene  as 
a  defendant  in  the  case  of  Hanover  National 
Bank  et  al,  v.  Bank  of  OreenmlUt  against  the 
objection  of  the  complainanta,  who  protested 
earnestly  against  it.  The  court  did  right  in 
this  refusal.  ''No  such  practice  is  known 
in  equity  as  making  a  person  a  defendant  to 
a  suit  upon  his  own  application  over  the  ob- 

tection  of  the  complainant."  1  Dan.  Ch. 
n.  &  Pr.  287,  note  M,  and  cases  cited; 
Stretch  V.  Stretch,  2  Tenn.  Ch.  140,^where 
the  subject  is  fully  treated,  and  the  action 
of  the  court  in  the  case  before  us  is  fully 
vindicated  on  principle  and  authority. 

The  question  presented  by  cases  7,460  and 
7,749  IS  whether  the  chancery  court  of 
Washington  county  was  so  wanting  in  juris- 
diction of  the  case  of  Hanover  National  Bank 
and  others  exhibited  against  the  Bank  of 
Greenville,  July  11,  1892,  as  to  render  ite 
action  in  the  case  void,  and  liable  to  be  as- 
sailed collaterally,  and  treated  as  a  nullity, 
whenever  and  however  called  in  question ; 
for,  if  it  be  conceded  that  the  action  of  the 
court  was  erroneous,  unless  it  was  ^oid,  the 
fact  that  it  had  assumed  juried  let  f  on,  and 
taken  control  of  the  assets  of  the  Bank  of 
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OreeBville,  and  appointed  receiver  in  the 
case,  was  an  answer  to  the  original  bill  ex- 
hibited by  Whitney  and  others  on  the  28d 
Jaly,  18^,  and  lilcewise  to  Whitney's  bill 
of  Februaiy  6,  1808.  We  reirard  the  action 
of  the  chancellor  on  the  22d  December,  1891, 
appointing  a  reoeiver  on  the  ex  parte  appli- 
cation of  the  directors  of  the  bank,  and  his 
subsequent  action  in  pursuance  of  that  ap- 
pointment, as  utterly  void,  and  of  no  legal 
effect.  It  could  be  assailed  collaterally,  and 
disregarded  with  impunity,  by  anybody. 
The  proposition  that  an  insolvent  debtor  can 
take  refuge  in  a  chancellor's  decree  on  his 
or  its  own  application,  and  obtain  protection 
against  pursuing  creditors,  who  may  be  en- 
joined from  pursuing  their  ordinary  reme- 
dies, is  without  foundation.  We  cannot 
account  for  the  mistake  fallen  into  in  the 
proceeding  of  December  22,  1891,  and  all 
U)at  was  done  under  it,  except  by  supposing 
that  what  is  provided  for  by  statute  in  other 
states  was  considered  admissible  in  the  ab- 
sence of  statute  in  this  state.  The  suit  of 
Hanaeer  Bank  et  al.  v.  Bank  of  Oreenville,  in- 
stituted July  11,  1892,  is  evidence  of  the  fact 
that  it  was  considered  necessary  to  strengthen 
the  grasp  of  the  chancery  court  on  the  assets 
of  the  Imnk,  and  that  it  was  a  timely  pro- 
ceeding for  the  purpose  of  the  complainants 
in  that  suit,  for  it  results  from  what  we  have 
said  that  all  that  went  before  was  of  no  legal 
validity ;  and,  but  for  that  suit,  there  would 
have  been  no  barrier  to  his  proper  proceed- 
ing by  any  creditor,  the  injunction  issued  to 
the  contrary  notwithstanding.  But,  if  the 
court  was  not  wholly  without  jurisdiction 
in  that  suit,  it  was  inadmissible  to  inject 
into  it  other  suits,  as  sought  to  be  done  by 
the  bill  of  July  28,  1892,  and  that  of  Feb- 
ruary 6,  1898. 

The  question,  then,  is  as  to  the  case  of 
Hanover  Bank  et  al.  v.  Bank  of  Oreennlle, 
begun  by  original  bill  July  11,  1892.  Was 
the  action  of  the  court  as  to  that  case  void? 
It  is  to  be  observed  that  the  bill  in  that  case 
is  not  one  to  secure  any  priority  or  advantage 
to  the  complainant  in  it,  to  the  injury  of 
other  creditors,  but  it  is  for  all  creditors  of 
the  Bank  of  Greenville,  as  shown  by  its 
prayer  for  the  appointment  of  a  receiver  to 
preserve  and  collect  the  assets,  and  distribute 
Uie  money  among  all  the  creditors,  according 
to  their  rights  as  ascertained.  There  was  do 
time  when  Whitney  could  not  join  in  this 
suit  as  a  complainant,  or  assert  his  right  of 
priority  as  claimed,  if  he  had  chosen  to  do 
so ;  but  his  persistent  effort  was  to  obtain 
priority  over  other  creditors  and  secure  full 
payment,  if  the  assets  were  sufficient ;  and  he 
was  unwilling  to  make  common  cause  with 
all  creditors,  but,  asserting  the  voidness  of 
all  the  proceedings  in  the  chancery  court  as 
to  these  matters,  he  sought,  as  he  had  a  right 
to  do,  to  obtain  precedence  as  a  creditor  by 
netting  judgment  against  the  bank,  and  en- 
forcing it.  He  got  Judgment,  and,  if  that 
entitled  him  to  be  paid  out  of  the  bank's  as- 
sets in  the  hands  of  the  receiver  he  might 
have  propounded  his  claim  of  priority  in  the 
chancery  court,  and  demanded  its  recognition 
and  pavment  by  an  order  therefor,  but  he 
maintained  his  attitude  of  asserting  the  nul- 
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llty  of  all  the  proceedings  in  this  matter  of 
the  chancery  court,  and  attacked  them  as 
void ;  and  the  maintenance  of  his  bill  of  Feb- 
ruarr  6,  1898,  depends  on  maintaining  the 
legal  proposition  on  which  it  rests.  His 
leamea  counsel  has  been  not  only  persistent, 
but  consistent,  in  the  many  methods  em- 
ployed to  obtain  for  his  client  an  advantage 
over  other  creditors.  It  remains  to  be  stated 
whether  or  not  he  shall  succeed  in  securing 
the  reward  of  his  industry  in  behalf  of  his 
client.  By  his  bill  of  February  6,  1898,  he 
has  pursued  the  proper  course  to  obtain  an 
adjudication  of  the  question  on  which  the 
claim  made  by  his  client  depends.  This  bill 
attacks  the  validity  of  the  proceedings  in  the 
chancery  court  in  the  case  of  Hanover  Bank 
et  €U,  V.  Bank  of  OreenviUe,  on  the  ground 
that  it  is  not  the  province  of  a  court  of  chan- 
cery to  dissolve  a  corporation,  or  interfere 
with  the  exercise  of  its  franchise,  or  displace 
its  officers,  or  appoint  a  receiver,  or  other- 
wise exercise  jurisdiction  over  it,  at  the  in- 
stance of  creditors  who  have  no  judgment 
against  it.  In  this  case  there  was  no  inter- 
ference by  the  court  with  the  bank  or  its 
franchise,  and  the  performance  of  the  ordi« 
nary  functions  of  its  officers.  There  was  no 
attempt  to  dissolve  or  restrain  the  corpora- 
tion. Its  directors  had  voluntarily  surren- 
dered its  assets  to  the  keeping  of  the  chan- 
cellor, and  ceased  to  perform  their  duties  as 
to  them.  The  chancellor  had  accepted  the 
trust,  and  designated  a  receiver  to  take  char/^e 
of  these  assets,  and  care  for  them,  and  had 
enjoined  all  creditors  of  the  bank  from  suing 
it,  and  had  proceeded  in  the  administration 
of  the  trust  ne  had  accepted,  as  if  there  had 
been  a  creditors'  bill ;  and,  although  this  fell 
little  short  of  being  a  mere  farce,  saved  from 
it  only  hj  the  seriousness  of  the  performance 
with  judicial  gravity,  in  good  faith,  it  was, 
nevertheless,  the  condition  in  which  the  com- 
plaining creditors  found  the  affairs  of  their 
debtor  on  the  11th  July,  1892,  when  they  in- 
stituted their  suit  representing  the  deplorable 
conditions  existing,  and  prayed  the  interfer- 
ence of  the  chancery  court  to  take  charge  of 
the  assets  of  their  debtor,  the  bank,  thus 
abandoned  by  it,  and  surrendered  to  the  chan- 
cellor, who,  though  without  authority  to  re- 
ceive them,  bad  yet  taken  control  of  them  as 
if  he  did  have  the  right  to  receive  them,  and 
had  been  dealing  with  them  accordingly. 
The  bill  urged  the  necessity  for  the  immeai- 
ate  appointment  of  a  receiver  for  the  preser- 
vation'of  the  assets  of  the  bank,  which  had 
suspended,  and  ceased  to  care  for  them  since 
December  22,  1891.  It  is  true  that  none  of 
the  complainants  was  a  judgment  creditor  of 
the  bank,  and  none  had  a  specific  lien  on  the 
assets  of  the  bank.  Yet  these  assets  consti- 
tuted a  trust  fund,  in  a  general  sense,  for  the 
payment  of  the  creditors  of  the  bank,  and, 
having  been  abandoned  by  the  managers  of 
that  corporation,  and  transferred  to  the  chan- 
cellor, who  was  dealing  with  them  as  of 
right,  when  he  had  no  more  le^al  authority 
over  them  than  a  private  individual,  who 
might  have  found  them,  if  it  may  bis  said 
that,  under  these  circumstances,  it  was  er- 
roneous for  the  chancellor  to  entertain  the 
suit  of  general  creditors  of  the  bank,  and  ap- 
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point  a  receiver  it  certainly  cannot  be  main- 
tained that  this  proceeding  was  wholly  un- 
authorized and  void,  so  as  to  be  subject  to 
collateral  attack  for  want  of  jurisdiction  to 
entertain  the  suit.  Vanfleet,  Collateral  At- 
tack, §  100;  Brown  v.  LaJce  Superior  Iron 
Co,  134  U.  8.  530,  33  L.  ed.  1021 ;  MelUn  v. 
Moline  Malleable  Iron  Works,  181  U.  8.  852, 
83  L.  ed.  178 ;  Oraham  v.  La  Grosee  d  M,  R. 
Co.  102  U.  8.  148,  26  L.  ed.  10« ;  Goodman  v. 
Winter,  64  Ala.  410,  88  Am.  Rep.  18 ;  Bar- 
hour  V.  National  Eee?t.  Bank,  45  Ohio  8t. 
133 ;  House  v.  MercJiants  ^^at.  Bank  of  Gin- 
einnati,  46  Ohio  St.  4»8,  5  L.  R.  A.  878. 

Many  other  books  might  be  referred  to  in 
support  of  the  proposition  asserted,  but,  if 
the  doctrine  announced  did  not  prevail  else- 
where, there  can  be  no  doubt  as  to  the  law 
here  since  the  Constitution  of  1890.  By  sec- 
tion 160  of  that  instrument,  "in  all  cases 
where  said  court  [chancery]  heretofore  exer- 
cised jurisdiction,  auxil  iary  to  courts  of  com- 
mon law,  it  may  exercise  such  jurisdiction 
to  grant  the  relief  sought,  although  the  legal 
remedy  may  not  have  been  exhausted,  or  the 
legal  title  established  by  a  suit  at  law." 
This  is  in  harmonv  with  the  scheme  of  the 
constitution  reversing  the  former  relations  of 
the  courts,  in  which  the  circuit  court  pos- 
sessed general  jurisdiction,  and  was  the  re- 
pository of  the  power  to  administer  legal 
remedies,  and  the  chancery  court  had  juris- 
diction of  certain  designated  matters,  and 
where  there  was  not  a  full,  adequate,  and 
complete  remedy  at  law.  Now  the  circuit 
court  has  original  jurisdiction  **iu  all  mat- 
ters, civil  and  criminal,  in  this  state,  not 
vested  by  this  constitution  in  some  other 
court."  Section  156.  A  residuary  grant  is 
thus  made  to  the  circuit  court.  This  mani- 
fests the  policy  of  enlarging  the  domain  of 
chancery,  and  limiting  that  of  the  court  of 
law.  what  may  be  the  effect  of  the  provis- 
ions mentioned  in  widening  the  scope  of  the 
courts  of  chancery  cannot  be  determined  now, 
and  is  not  necessary  to  be  decided ;  but  that 
they  will  be  influential  in  considering  the 
class  of  cases  in  which  chancery  courts  may 
entertain  jurisdiction  is  undeniable.  When 
we  look  to  section  147  of  the  Constitution, 
all  doubt  as  to  the  proper  resolution  of  the 

Suestion  presented  by  this  case  vanishes, 
^cause  of  that  section,  error  is  not  predica- 
ble  of  ''any  error  or  mistake  as  to  whether 
the  cause  in  which  it  was  rendered  was  of 
equity  or  oommon-law  jurisdiction."    ''No 


judgment  or  decree  in  any  chancery  or  cir- 
cuit court,  rendered  in  a  civil  cause,  shall 
be  reversed  or  annulled  on  the  ground  of 
want  of  jurisdiction  to  render  said  judgment 
or  decree,  from  any  error  or  mistake  as  to 
whether  the  cause  in  which  it  was  rendered 
was  of  equity  or  common-law  jurisdiction," 
is  the  mandate  of  the  fundamental  law,  and 
sweeps  away  all  distinction  between  equity 
and  common-law  jurisdiction,  after  it  has 
been  entertained,  in  a  civil  cause  in  the  chan- 
cery or  circuit  courts.  It  may  be  an  action 
of  crim.  con.,  or  for  libel  or  slander,  or  tres- 
pass, or  any  other  civil  cause  in  the  chancery 
court,  or  an  equity  matter  in  a  court  of  law ; 
if  entertained  there,  error  is  not  predicable» 
and  the  decree  or  judgment  shall  not  be  an- 
nulled for  want  of  jurisdiction.  The  chan- 
cellor or  circuit  judge  conclusively  and  fi- 
nally settles  the  question  of  jurisdiction,  u 
between  equity  or  common- law  jurisdiction, 
of  the  particular  case ;  fbr  it  would  be  the 
height  of  absurdity  to  hold  that,  while  error 
may  not  be  affirmed  of  it,  such  judgment  or 
decree  is  void.  The  reason  we  do  not  apply 
the  provisions  of  the  constitution  mentioned 
to  the  matter  of  December  22,  1891,  and  up- 
hold it,  and  what  followed,  is  that  it  was 
not  a  cause.  There  was  no  suit  or  action,  and 
no  parties  plaintiff  and  defendant,  but  a  mere 
ex  parte  surrender  by  the  bank  to  the  chan- 
cellor of  its  affairs,  for  which  there  is  no  au- 
thority in  law ,  and  therefore  the  constitution 
does  not  apply,  but  relates  to  a  civil  cause, 
as  properly  understood,  and  not  to  all  that  a 
chancellor  or  judge  may  do.  The  case  of 
Uaiwcer  National  Bank  et  al.  v.  Bank  of 
Greenville  is  a  suit  regularly  begun  by  bill 
against  a  defendant,  and  regularly  proceeded 
with  to  a  final  decree;  and,  while  we  will 
not  be  understood  to  hold  that  there  was  even 
error  in  the  action  of  the  chancellor, — which 
question  is  not  before  us  for  decision, — we 
are  sure  his  action  cannot  be  held  void  or 
annulled,  and  that  disposes  of  cases  Nos. 
7,749  and  7,460. 

The  decree  allowing  $2,000  for  damages  in 
the  way  of  attorney's  fees  is  complained  of, 
but,  as  the  evidence  on  which  the  chancellor 
decided  this  sum  to  be  reasonable  was  not 
put  in  the  record,  and  is  not  before  us,  we 
cannot  disturb  the  decree  for  this. 

The  result  is  that  the  decree  in  eaek  of  the 
tliree  eases  hereinbefore  mentioned  must  be  aj* 
firmed. 


MISSOURI  SUPREME  COURT  (In  Banc). 


STATE  of  Missouri,  exrel.  E.  G.  MERRIAM 

V, 

Alexander  ROSS,  Judge  of  the  Cape  Girar- 
deau Court  of  Common  Pleas,  et  al. 


i. 


.Mo. 


.) 


1.   A  receiver  cajinot  be  appointed  fbr  a 
oorporation  on  its  own  petition  on  the 

NOTB.— i8ee  ease  preoediog,  ante^  SSL,  and  refer* 
enoe  note  thereto  in  oomiection  with  the  present 


28L.R.A. 


8Toand  merely  that  suits  have  been,  or  are  about 
to  be,  brouffbt  avalnst  it  by  small  orediton  for 
the  purpose  of  injuring  the  corporation  and  doing 
great  harm  to  its  creditors  and  impairing  the 
▼alue  Of  the  property  of  the  corporation,  which 
is  alleged  to  be  sufficient  to  pay  all  its  debts  ulti- 
mately, if  handled  under  the  order  of  the  court* 
where  no  cause  of  action  against  any  other  party 
is  alleged,  although  trustees  in  a  mortgage  on  the 
property  of  the  oorporation  are  made  parties  and 
appear  in  the  suit,  and  consent  to  the  appotnft- 
ment  of  the  receiver. 

8«   A  receiver  appointed  by  a  oonrt  of 


See  also  23  L.  R.  A.  531 ;  45  L.  R.  A.  5G0. 
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eompetent  JuriMlletloii,  in  a  salt  bronffht 
by  him  as  creditor  for  himself  and  other  creditors 
similarly  situated.  Is  tn  a  poslfcioD  to  make  a  ool- 
lateral  attack  on  a  void  order  by  another  oourt 
attemptlDir  to  appoint  a  receiver. 

S«  A  writ  of  prohibition  mmy  be  iMmed 
to  prevent  a  Jnd^  firom  proeeeiilnif  any 

further  in  a  so-called  suit  for  the  appointment  of 
a  receiver,  in  which  the  application  is  made  by 
the  insolvent  oorpoiatioa  for  which  the  receiver 
la  asked,  and  fails  to  state  any  lawful  ground  for 
euoh  appointment. 

(March  SA,  18M.) 

APPLICATION  for  a  writ  of  prohibition 
to  restrain  the  defendant  Judf^e  and  others 
from  interfering  with  certain  property  over 
-which  the  Circuit  Court  of  Stoddard  County 
-was  alleged  to  have  appointed  a  receiver. 
Writ  granted. 

The  facts  are  stated  in  the  opinion. 

Mr,  JSL  S.  Priest  for  relator. 

M€nr%,  John  W.  Noble*  Georm  D. 
'Reynolds,  M  R«  Smith,  Alexander  A 
-Crreen,  Dickson  A  Smith*  and  R«  B. 
Oliver  for  respondents. 

Brace,  /.,  delivered  the  opinion  of  the 
'Court  : 

This  is  an  application  for  a  writ  of  pro- 
hibition. On  the  8d  of  March,  1893.  the  re- 
lator, who  is  the  holder  of  $76,200  of  the 
bonds  of  the  St.  Louis,  Cape  Oirardeau  &  Ft. 
Smith  Railway  Company,  secured  by  deeds 
of  trust  on  portions  of  the  railway  and  other 
property  of  said  company,  instiiuted  a  suit  in 
the  circuit  court  of  Stoddard  county  against 
eaid  railway  company,  Leo  Doyle,  the  trustee 
in  said  deeds  of  trust,  and  the  Mercantile 
Trust  Company  of  New  York,  trustee  in  other 
deeds  of  trust  made  by  said  company  on  its 
property,  to  recover  defaulted  interest  on  said 
bonds  under  the  following  provision  con- 
tained in  said  deeds  of  trust:  **That  if  the 
Interest  on  any  of  the  bonds  so  to  be  issued 
ahall  not  be  paid  by  the  party  of  the  irst 
part  when  the  same  shall  become  due,  and  if 
auch  interest  shall  remain  in  arrears  for  three 
months,  or  in  case  the  principal  of  said 
bonds,  or  any  of  them,  shall  not  be  paid  at 
their  maturity,  then  it  shall  be  lawful  for 
aaid  party  of  the  second  part,  his  successor 
•or  successors  in  trust,  on  the  written  request 
of  the  holders  of  not  less  than  one  fourth 
part  of  said  bonds  then  outstanding,  to  take 
possession  of  all  and  singular  said  prem- 
ises, property,  and  franchises  so  conveyed, 
■and,  as  the  attorney  in  fact  or  agent  of  the 
said  party  of  the  fifrst  part,  by  himself,  his 
agent  or  agents  or  substitutes,  duly  constitu- 
ted, haye.  use,  enjoy,  and  operate  the  same, 
making,  from  time  to  time,  all  needful  re- 
pairs, alterations,  and  additions,  and  after 
deducting  the  expense  of  such  use,  repairs, 
alterations,  and  additions,  and  the  costo  and 
charires  of  such  taking  possession,  and  a  rea- 
flonaBle  compensation  for  the  services  of  said 
trustee  in  such  taking  of  possession  and  while 
in  possession,  which  shall  not  exceed  (1,500 
per  annum,  apply  the  proceeds  thereof  to  the 
payment  of  the  principal  and  interest  of  said 
Donds  issued  hereunder  remaining  unpaid, 
4ind  which  haye  or  may  haye  become  due,  and 
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upon  the  written  request  of  the  holders  of  at 
least  one  fourth  of  said  bonds  issued  here- 
under, and  then  outstanding  and  unpaid, 
shall  cause  said  premises,  real  and  personal 
estate,  rights  and  franchises,  to  be  sold  at 
public  auction  in  the  city  of  Cape  Oirardeau, 

fiving  at  least  twelve  weeks'  notice,"  etc. 
he  petition  setting  forth  the  plaintiff  *s  cause 
of  action,  verified  by  affidavit,  together  with 
certified  copies  of  said  deeds  of  trust,  were 
on  that  day  presented  to  the  Honorable  John 
G.  Wear,  ludge  of  said  circuit  court,  at 
chambers,  in  yacation  of  said  court,  and 
thereupon  he  made  a  provisional  onler  in 
writing  appointing  Eli  £[lotz  receiver  of  said 
railway  company,  directing  him  forthwith 
to  take  possession  of  said  ran  way  and  restain- 
ing  said  company  and  its  officers  from  in  any 
manner  transierring  or  disposinfi^  of  the  prop- 
erty, and  directing  the  clerk  of  said  circuit 
court  to  issue  a  summons  or  notice  to  said 
defendants  returnable  Monday,  the  18th  of 
March,  1893,  to  appear  at  Bloomsfleld,  the 
county  scat  of  said  county,  before  the  said 
circuit  court,  and  show  cause,  if  any  they 
haye,  why  the  appointment  of  said  receiver 
should  not  be  confirmed.  The  petition,  to- 
gether with  the  exhibits  and  the  said  order, 
were  on  said  3d  of  March,  1893,  filed  in  the 
office  of  tlie  clerk  of  said  circuit  court.  On 
the  next  day  (March  4th)  George  Houck,  an 
attorney,  and  a  brother  of  Louis  Houck,  the 
president  and  general  manager  of  said  rail- 
way company,  and  the  principal  owner  of  its 
stock,  telegraphed  to  the  latter,  advising  him 
of  the  institution  of  said  suit,  and  that  Klotz 
had  been  appointed  receiver,  and  the  amount 
of  bond  required. 

On  the  same  day  the  following  petition  was 
presented  to  the  defendant,  the  Honorable 
Alexander  Ross,  judge  of  the  Cape  Girardeau 
court  of  common  pleas,  in  chambers :  **  In 
the  Cape  Girardeau  Court  of  Common  Pleas 
within  and  for  tlie  County  of  Cape  Girardeau 
and  State  of  Missouri.  St.  L«)uis,  Cape  Gi- 
rardeau &  Fort  Smith  Railway  Company, 
Plaintiff,  m.  Leo  Doyle,  Ed.  Hidden  &  Mer- 
cantile Trust  Company  of  New  York,  De- 
fendants. In  the  Court  of  Common  Pleas  of 
the  County  of  Cape  Girardeau,  Missouri,  May 
Term,  1898.  Your  petitioner,  the  said  St. 
Louis,  Cape  Girardeau  &  Fort  Smith  Rail- 
way Company,  states  that  the  St.  Louis,  ( ^ape 
Girardeau  &  Fort  Smith  Railway  Company 
was  organized  under  the  laws  of  the  state  of 
Missouri  in  1880 ;  that  it  was  originally  or- 

ganized  under  the  name  and  style  of  the  Cape 
Girardeau  Railway :  that  afterwards  its  name 
was  changed  to  the  Cape  Girardeau  South- 
western Railway ;  and  that  more  recently  the 
name  of  said  railroad  was  changed  to  the  St. 
Louis,  Cape  Girardeau  &  Fort  Smith  Ry. 
Co.,  under  the  laws  of  said  state  of  Missouri. 
Your  petitioner  further  states  that  said  rail- 
road issued  $100,000  of  first  mortgage  bonds — 
bonds  under  the  name  and  style  of  Cape 
Girardeau  Railway— on  its  division  of  road 
from  Cape  Girardeau  to  Delta,  and  that  Leo 
Doyle  is  trustee  in  said  deed  of  trust  securing 
said  bonds,  and  that  said  deed  of  trust  is 
hereto  attached  and  made  a  part  of  this  peti- 
tion. Your  petitioner  further  states  that  it 
issued  $80,000  of  bonda  on  its  line  of  railroad 
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from  Delta  to  Lakeville,  a  large  portion  of 
which  bonds  are  outstanding,  and  that  Leo 
Doyle  is  trustee  of  and  in  the  deed  of  trust 
by  which  said  bonds  are  secured,  and  said 
deed  of  trust  is  hereto  attached  and  made  a 
part  of* this  petition.  Your  petitioner  fur- 
ther states  that  it  issued  $300,000  in  bonds 
on  its  line  of  railroad  from  Lakeville  to 
the  8t.  Francois  river,  and  that  Leo  Doyle 
is  trustee  In  the  deed  of  trust  by  which  said 
bonds  are  secured,  and  said  deed  of  trust 
is  hereto  attached  and  made  a  part  of  tit  is 
petition.  Your  petitioner  further  states  that 
it  issued  $230,000  of  bonds  on  its  division  of 
road  from  the  St.  Francois  river  to  the  main 
line  of  the  Iron  Mountain  Railroad,  and  that 
Leo  Doyle  is  trustee  in  the  deed  of  trust  by 
which  said  bonds  are  secured,  and  said  deed 
of  trust  is  hereto  attached  and  made  a  part  of 
this  petition.  Your  petitioner  further  states 
that  a  ItkTKe  number  of  the  aaid  bonds,  and 
a  large  number  of  the  coupons  of  the  said 
bonds,  are  still  unpaid,  and  held  by  various 
parties  to  your  petitioner  unknown,  to  wit, 
the  sum  of  $500, 000  and  that  the  said  coupons 
and  bonds  are  an  underlying  security  upon 
the  said  property.  Your  petitioner  further 
states  that  afterwards,  in  1B88,  $1,000,000  of 
consolidated  bonds  were  issued  upon  the  said 
entire  railroad  of  petitioner  for  the  purpose 
of  taking^  up  the  said  underlving  bonds  and 
constructing  the  said  railroad  from  the  main 
line  of  the  St.  Louis,  Lron  Mountain  A 
Southern  Railroad  to  Hunter,  a  Junction  with 
the  Kansas  City,  Fort  Scott  &  Memphis  Rail- 
road, and  that  many  persons  to  your  peti- 
tioner unknown  are  large  owners  of  the  said 
bonds,  to  wit,  the  amount  of  $t, 000, 000,  and 
the  Merchantile  Trust  Company  of  New  York 
is  trustee  in  said  bonds  for  the  benefit  of  the 
holders  thereof;  and  said  deed  of  trust  is 
hereto  attached  and  made  a  part  of  this  peti- 
tion. Your  petitioner  further  states  that 
afterwards,  to  wit,  in  1880,  a  second  mort- 
gage income  bond  of  $150,000  was  placed 
upon  the  said  railroad,  and  that  the  said 
mortgage  income  bonds  have  been  issued,  and 
that  Edward  Hidden  is  trustee  in  said  bonds 
for  the  benefit  of  the  holders  of  the  same,  and 
that  said  deed  of  trust  is  hereto  attached  and 
made  a  part  of  this  petition.  Your  petitioner 
further  states  that  an  Arkansas  extension  on 
bond  of  $850,000  is  authorized  on  its  road, 
and  $325,000  of  said  bonds  have  been  issued 
on  said  railroad,  and  said  deed  of  trust  is 
hereto  attachi^d  and  made  a  part  of  this  peti- 
tion. Your  petitioner  further  states  that  Uie 
said  St.  Louis,  Cape  Girardeau  &  Fort  Smith 
Railway  Compan v  is  about  one  hundred  miles 
long,  extending  throufirh  the  counties  of  Cape 
Girardeau,  Bollinger,  Stoddard,  Wayne,  and 
Carter,  and  has  an  equipment  of  cars  and 
locomotives,  the  cost  of  which  was  $350,000, 
and  that  the  value  of  the  same  to  the  com- 
pany is  as  much.  Your  petitioner  further 
states  that  the  St.  Louis,  Cape  Girardeau  & 
Fort  Smith  Railway  Company  is  indebted  in 
the  sum  of  $180,000  on  floating  debts  to 
various  parties,  paid  out  in  its  behalf,  and 
^  that  for  a  part  of  said  sum  of  $180,000  the 
said  company  has  issued  a  first  lien  upon  the 
steel  rails  between  Williamsville  and  Hun- 
ter, the  Junction  of  its  road ;  and,   further, 

28  L.  R,  A. 


that  it  owes  on  pay  rolls  about  $25,000  to  it» 
employ^.  Your  petitioner  further  states  that 
the  said  company  is  unable  to  pay  its  interest, 
and  has  not  paid  the  same  for  a  number  of 
years,  and  that  various  parties  are  now  mak- 
ing claims  against  the  said  company  on  ac- 
count of  the  said  interest,  amounting  to  about. 
$250,000,  all  of  which,  on  said  various  bonds, 
is  unpaid.  Your  petitioner  further  states  that 
the  said  property  is  of  great  value,  to  wit, 
of  the  valuation  of  $1,/S00,000;  and  amply 
sufficient  to  pay  all  it  owes,  if  judiciously 
and  carefully  managed  so  as  to  preserve  th» 
same.  Your  petitioner  further  states  that  it 
is  informed  that  certain  parties  with  small 
claims  to  it  unknown  are  now  endeavoring^ 
to  secure  control  of  the  said  property  by  use- 
less and  expensive  litigation,  and  to  so  handle 
it  as  to  be  used  to  the  detriment  of  its  bond- 
holders, stockholders,  and  creditors  interested 
in  the  same,  and  to  the  irremediable  injury 
of  all  the  said  bondholders  and  other  credi- 
tors. Your  petitioner  further  states  that  it 
has  been  informed  that  certain  parties  to  it 
unknown  now,  without  any  immediate  ne- 
oessitv,  are  about  to  institute  suit  on  coupons 
due  from  your  petitioner,  and  otherwise  to> 
harm  it,  all  of  which  will  be  a  detriment  and 
i  n  j  ury  to  a  ereat  many  of  i  ts  cred  i  tors.  Your 
petitioner  further  states  that  these  suits  in- 
stituted for  the  said  purpose  will  very  greatly 
damage  the  owners  of  all  of  the  said  bonds, 
and  impair  the  value  of  the  said  property, 
injure  the  stockholders,  and  otherwise  creata 
expense  and  detriment  to  the  same,  and  do- 
great  and  irreparable  harm  to  the  creditors  aa 
a  body.  Your  petitioner  further  states  that 
it  is  willing  to  pay  its  debts,  that  it  haa 
ample  property  to  pay  the  same,  and  that  if 
it  has  an  opportunity  to  do  so,  and  the  same 
property  is  handled  under  the  order  of  the 
court,  as  directed  by  the  court,  that  the  same 
will  ultimately  pay  all  liabilities.  Your 
petitioner  further  states  that  the  said  efiTort 
to  involve  this  property  into  litigation  by 
parties  to  it  unknown  is  made,  as  it  verily 
believes,  for  the  purpose  of  greatly  injuring- 
the  same  and  destroying  its  value.  Where- 
fore, your  petitioner  prays  that  your  honorable 
court  may  appoint  a  receiver  for  the  said  rail- 
way, its  equipment,  and  all  property  of  what- 
soever kind  belonging  to  it,  to  manage  ib» 
same  for  the  benefit  of  all  the  creditors  there- 
of, represented  by  the  trustees  In  said  deeda. 
of  trust  heretofore  set  out,  and  hereto  attached 
and  made  a  part  of  this  petition,  and  the 
trustees  made  defendants  to  this  petition ;  and 
that  all  parties  and  individuals,  their  serv- 
ants, agents,  and  attorneys,  whatsoever  they 
may  be,  be  restrained  and  enjoined  from  ii» 
any  way  interfering  with  the  management 
and  control  of  the  said  property ;  and  that  the 
said  railway,  by  its  receiver,  appointed  by 
your  honorable  court,  use,  operate,  and  con- 
trol the  said  property  for  the  benefit  of  all 
said  creditors,  bondholders,  and  stockholders, 
as  aforesaid,  of  said  railroad  company  ;  and 
for  such  other  and  further  relief  as  to  yoiur 
honorabl  e  court  may  seem  meet  and  j  ust.  St^ 
Louis,  Cape  Girardeau  and  Fort  Smith  Ry., 
by  Louis  Houck,  President." 

Thereupon  the  said  Ross,   judge,  made  tat 
order  in  writing  appointing  the  said  Louie 
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Houck  recei  ^ er  of  said  railway,  approved  his 
bond  as  such,  and  at  half  past  7  o'clock  in 
the  evening  of  the  same  day  filed  said  peti- 
tion, order,  bond,  and  approval  in  the  office 
of  the  clerk  of  said  court  of  common  pleas, 
and  on  the  same  day  the  said  Louis  Houck 
made  and  filed  his  oath  of  office  as  such  re- 
ceiver in  the  office  of  the  clerk  of  said  court, 
took  possession  of,  and  since  has  been  hold- 
ing and  managing,  said  railway  as  receiver 
thereof,  under  and  by  virtue  of  such  appoint- 
ment. On  Mondav,  the  6ih  day  of  March, 
1898,  which  was  the  day  appointed  by  law 
for  the  opening  of  the  March  term  of  the 
Stoddard  county  circuit  court,  Judoe  Wear 
failing  to  appear  to  open  and  hold  said  court, 
the  said  George  Houck  was  duly  elected 
special  Judge  of  said  court,  and  entered  upon 
the  discharge  of  his  duties  as  such.  On  the 
lame  day  the  answer  of  Leo  Doyle,  trustee, 
entering  his  appearance  in  the  suit  in  the 
common  pleas  court,  and  consenting  to  the 
appointment  of  Louis  Houck  as  receiver,  was 
filed  in  the  office  of  the  clerk  of  that  court. 
On  the  7lh  of  March,  Klotz  filed  his  oath  of 
office  and  bond  as  receiver,  which  was  ap- 
proved by  the  clerk,  and  a  notice  issued  from 
the  office  of  the  clerk  of  said  court,  pursuant 
to  the  order  aforesaid  of  Judffe  Wear,  ad- 
dressed to  the  defendants  aforesaid  in  relator's 
said  suit ;  and  a  summons  in  said  suit,  re- 
turnable to  the  nex^  term  of  said  court,  to  be 
hoi  den  on  the  second  Mondav  in  September, 
1898,  was  also  issued  and  delivered  to  the 
sheriff  on  the  same  day,  and  the  summons  and 
notice  of  the  rule  to  show  cause  on  the  same 
day  served  on  a  station  agent  of  the  railway 
company.  On  the  same  day  a  writ  of  injunc- 
tion was  issued  by  Judge  Ross,  of  the  com- 
mon pleas  court,  directed  to  said  Klotz,  and 
a  like  writ  to  the  relator,  E.  Q.  Merrlam, 
prohibiting  them  from  in  any  way  interfer- 
ing with  the  said  Houck  as  receiver  of  said 
road.  On  the  8th  day  of  March,  Edward  Hid- 
den, as  trustee,  filed  his  answer  in  the  office 
of  clerk  of  the  common  pleas  court,  entering 
his  appearance  in  the  suit  in  that  court,  and 
consenting  to  the  appointment  of  Houck  as 
receiver.  On  the  same  day  another  writ  of 
injunction  was  issued  by  Judge  Ross,  directed 
to  the  attorneys  of  the  relator,  of  like  tenor 
of  those  theretofore  issued  against  Klotz  and 
Merrlam,  and  on  the  same  day  all  three  of 
these  injunction  writs  were  served  upon  the 

Sarties  to  whom  directed ;  and  on  the  same 
ay  Klotz  appeared  before  Judge  Roes  in 
chambers,   and  presented  his  petition,    to- 

f  ether  with  a  certificate  of  his  appointment 
y  Judge  Wear  as  receiver,  praying  for  the 
cancellation  of  all  orders  ma[de  by  him  (the 
said  Ross)  as  judge  of  the  common  pleas 
court  in  the  proceedings  aforesaid.  There- 
upon Judge  Ross  orderra  the  petition  to  be 
fllbJ,  and  continued  until  the  next  term  of 
said  court.  On  the  10th  day  of  March  the 
summons  in  the  suit  of  relator  in  the  Stod- 
dard circuit  court  was  duly  served  on  Louis 
Houck  and  Leo  Doyle.  Special  Judge  George 
Houck  continued  holding  the  March  term  of 
the  Stoddard  circuit  court  until  the  morning 
of  the  18th  of  March,  when  the  defendant 
railway  company  and  Leo  Dovle,  each  by 
their  attorneys,  appeared  in  said  court,  and 
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filed  separate  motions  to  vacate  the  provis- 
ional order  theretofore  made  by  Judge  Wear, 
appointing  Klotz  receiver,  as  aforesaid,  iik 
the  said  cause  of  the  relator,  Merrlam,  iik 
said  court.    Said  motions  to  vacate  were  im- 
mediately taken  up,  heard  before  said  special 
judge,  and  sustained,  and  it  was  thereupon* 
ordered  and  adjudged  by  said  cour^-  ''that 
said  pravisional  oraer  made  on  the  8d  of 
March,  1898,  appointing  Eli  Klotz  receiver 
of  the  St.  Louis,  Cape  Girardeau  &  Ft.  Smitlv 
Railway  Company,  be,  and  the  same  is  here- 
by, vacated,  set  aside,  and  for  naught  held.*' 
Thereupon  the  railway  company  and  Doyle, 
by  leave  of  court,  filed  separate  applications- 
for  a  change  of  venue  in  said  cause,  which 
were  continued  until  the  next  regular  term 
for  determination,  and  thereupon,  by  a  gen- 
eral order  entered  of  record,  said  circuit  court 
was  adjourned  until  court  in  course.     On  the 
same  morning,  and  a  short  time  after  said 
court  had  been  thus  adjourned,  Judoe  Wear 
arrived  at  the  county  seat,  repairedf  to  the 
court-house,  opened  court, and  caused  an  order 
to  be  entered  of  record,  after  reciting  his  rea- 
sons therefor,  "that  all  minutes  heretofore 
made  this  day  by  said  George  Houck,  pre- 
tending to  act  as  judge  of  this  court,  be  ex- 
punged and  stricken  from  the  records,  and  all 
proceedings  pretended  to  have  been  made  in 
this  court  by  said  George  Houck,  as  pretended 
judge,  on  this  day,  be  also  stricken  and  ex- 
punged from  the  record ;"  and  thereupon  pro- 
ceeded toconsider  the  rule  to  showcauae  in  tbe- 
caseof  Merriam  v.  Bailway  Co,  et  al.,  return- 
able that  day,  confirmed  the  appointment  and 
qualification  of  Klotz  as  receiver,  and  over- 
ruled the  application  for  change  of  venue  for 
want  of  notice.     On  the  19th  of  March,  Klotz 
made  application  to  this  court  for  a  peremp- 
tory writ  of  mandamus  commanding  the  re- 
spondents to  deliver  to  him,  as  receiver  as- 
aforesaid,  the  railway  property,  effects,  and 
credits  of  the  St.  Louis,  Cape  Girardeau  & 
Ft.    Smith   Railway   aforesaid.     An  alter- 
native writ  directed  to  the  respondents,  to 
show  cause  why  such  writ  should  not  be 
granted,  was  issued  on  the  26th  of  March,  to- 
which  return  was  duly  made,  the  issues  heard 
and  determined  by  this  court  in  banc  on  the 
27th  of  June,  1893,  and  the  writ  denied ;  the 
court  holding,    in   an  opinion   written  by 
Gantt,  J,  (28  S.  W.  Rep.  196) ,  that  the  pro- 
visional  order  of  Judge  Wear  appointing  the- 
said  Klotz  receiver  of  said  railway  had  been 
legally  vacated  by  the  circuit  court  of  Stod- 
dard county,  presided  over  by  Special  Judge 
Houck,  on  the  18tli  of  March,  1898,  and  that 
the  subsequent  action  of  Judge  Wear  on  that 
day,  after  the  adjournment  of  said  court  by 
Judge  Houck,   was  void  and   of  no  effect. 
Consequently,  the  said  Klotz  had  no  stand- 
ing in  this  court  for  the  relief  prayed  for. 
Auerwards,  on  the  25th  of  July,  1898,  there 
was  filed  in  the  office  of  the  clerk  of  the  cir- 
cuit court  of  Stoddard  county  another  order 
made  bv  the  Hon.  John  G.  Wear,  judge  of 
the  said  court  in  vacation,  appointing  Klotz. 
receiver  of  said  railway,  together  with  his> 
oath  of  office  and  bond  as  such  receiver  ap- 
proved by  said  judge.    In  the  mean  time, 
Louis  Houck  continued  in  the  management 
and  control  of  said  railway  under  his  ap- 
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pointment  at.  Teceiver  by  Jvdffe  Ross,  by 
whom  many  orders  were  made  at  his  instance 
In  relation' thereto,  until  the  May  term  of 
-said  common  pleas  court.  During  said  term, 
and  on  the  22d  of  May,  1898,  the  railway 
company  filed  an  amended  petition.  On  the 
2(Hh,  Leo  Doyle,  trustee,  filed  his  answer 
tiiereto.  On  the  29th,  the  appointment  of 
Houck  as  receiver  in  vacation  was  confirmed. 
During  the  term,  many  orders  were  made 
in  respect  to  said  property  by  said  court, 
and  answers  were  filed  by  Hidden,  trustee, 
and  the  Mercantile  Trust  Company.  On  the 
'27th  of  July,  1898,  the  relator  presented  to 
the  chief  justice  of  this  court,  and  filed 
herein,  his  suggestion  for  a  writ  of  prohi- 
bition directed  to  the  said  Alexander  0. 
Ross,  judge  of  the  Cape  Girardeau  court  of 
•common  pleas,  the  said  railway  company, 
Louis  Uouck  as  president  and  as  receiver 
thereof,  Leo  Doyle,  the  Mercantile  Trust 
Company,  and  Edward  Hidden,  prohibiting 
them,  and  each  of  them,  from  further  pur- 
suing and  holding  cognizance  of  pleas  in 
aaiil  cause  in  said  court  of  common  ploas.  A 
rule  upon  said  respondents  was  thereupon  is- 
sued to  show  cause  why  such  writ  should  not 
be  issued,  returnable  to  the  October  term  of 
this  court.  At  the  September  term,  1898,  of 
(he  Stoddard  county  circuit  court,  the  rail- 
way company  and  Leo  Doyle,  trustee,  filed 
their  answers  in  the  suit  in  that  court,  and 
by  agreement  the  venue  thereof  was  changed 
to  the  circuit  court  of  Iron  county.  From 
the  foregoing  summary,  the  condition  of 
affairs  when  the  respondents  made  return  to 
the  rule  to  show  cause  at  this  term  of  court 
will  sufficiently  appear,  as  well  as  the  issues 
to  be  thereupon  determined. 

Is  the  power  and  control  which  the  Cftpe 
-Oirardeau  court  of  common  pleas  has  as- 
sumed, and  is  exercising,  over  the  corpus  and 
■affairs  of  the  St.  Louis,  Cape  Girardeau  & 
Ft.  Smith  Railway  Company,  through  a  re- 
•<M3iver  appointed  as  aforesaid,  authorized  by 
law?  and,  if  not,  has  this  court  power,  under 
the  constitution  and  laws,  to  prohibit  the 
further  exercise  of  such  control  at  the  instance 
•of  relator? — are  the  principal  questions  to  be 
determined  in  this  controversy.  The  relator 
-contends :  That  the  common  pleas  court  never 
acquired  jurisdiction  to  appoint  a  receiver  of 
said  railway  company*s  property  for  two  rea- 
sons :  First,  because  there  was  not,  at  the 
time  the  judge  of  said  court  assumed  the  au- 
'thority  to  make  such  apoointmcnt.  nor  since 
has  been,  an  action  pending  in  said  court  in 
which  a  receiver  could  be  appointed  ;  and, 
second,  because,  at  the  time  said  judge  as- 
sumed authority  to  make  such  appointment, 
•a  receiver  had  already  been  legally  appointcMd 
in  a  cause  pending  in  the  circuit  court  of 
Stoddard  county,  a  court  of  competent  juris- 
diction to  make  such  appointment.  That  the 
property  of  the  railway  company  is  partly 
within  the  jurisdiction  of  the  Cape  Girardeau 
court  of  common  pleas,  and  that,  in  a  proper 
action  pending  in  that  court,  it  had  juiisdic- 
ik'TL  to  appoint  a  receiver  thereof  is  conceded. 
Was  such  an  action  pending  at  the  time 
Houck  was  appointed?  A  receiver  is  an  in- 
different person  appointed  by  the  court  to  re- 
ceive and  protect  the  property  or  fund  in 
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litigation  pendente  lite.  The  appointment 
is  not  the  ultimate  end  and  object  of  the  suit, 
but  is  merely  a  provisional  remedy  or  aux- 
iliary proofing.  High,  Receivers,  §  1; 
20  Am.  &  £ng.  Encvclop.  Law,  p.  17 ;  Rer. 
Stat.  1889,  ^2198. 

No  authority  is  given  by  the  statutes  of  this 
state  to  its  courts,  or  to  judges  thereof  in 
vacation,  to  make  such  an  appointment,  ex- 
cept in  a  pending  suit,  nor  does  it  inhere  in 
any  of  them  under  their  general  jurisdiction 
as  courts  of  equity.  To  ascertain  whether 
there  was  such  a  suit  pending,  it  becomes 
necessary  to  look  at  the  petition  filed  in  the 
common  pleas  court,  for  there  could  not  be  a 
suit  pending  unless  there  was  a  suit  com- 
menced. In  this  state  a  suit  is  instituted  **  by 
filing  in  the  office  of  the  clerk  of  the  proper 
court  a  petition  setting  forth  the  plaintiff's 
cause  or  causes  of  action  and  the  remedy 
sought. "  Rev.  Stat.  1889,  §  2018.  When  the 
petition  is  filed,  the  suit  is  commenced.  South 
MiMouri  Lumber  Go,  v.  Wright,  114  Mo.  826. 
The  petition  filed  in  the  common  pleas  court 
is  the  petition  of  the  railway  company,  and 
sets  forth,  in  substance  that  it  possesses  cer- 
tain property  which  is  incumbered  in  dif* 
ferent  ways  and  to  secure  different  amounts, 
and  owes  defaulted  interest  and  fioating  debt 
to  a  large  amount  and  is  insolvent;  that  cer- 
tain small  creditors  are  about  to  institute 
suit  on  interest  coupons  due  from  your  peti- 
tioner, for  the  purpose  of  injuring  the  same, 
and  doing  great  harm  to  creditors  as  a  body, 
which  will  interfere  with  the  operation  of 
the  road,  and  impair  the  value  of  the  security 
of  the  bondholders  and  other  creditors ;  that 
the  value  of  the  property  is  such  that,  if 
handled  under  the  order  of  the  court,  it  will 
ultimately  pay  all  liabilites.  The  court  is 
thereupon  asked  to  take  possession  of  the 
railroad  and  its  property  through  a  receiver, 
to  enjoin  all  persons  from  interfering  with 
the  same,  and  to  use,  operate,  and  control  the 
property  for  the  benefit  of  creditors,  bond- 
holders, and  stockholders.  Where,  in  this 
paper  called  a  petition,  is  to  be  found  a  cause 
of  action  stated  against  anybody?  What 
wrong  is  there  complained  of,  calling  for  the 
exercise  of  the  remedial  jurisdiction  of  a 
court  of  law  or  equity?  What  right  of  the 
petitioner,  or  of  anybody  else,  for  that  mat- 
ter, is  therein  alleged  to  have  been  infringed, 
or  even  threatened?  None  whatever.  The 
whole  scope  of  the  paper  is  to  inform  the 
judge  of  the  common  pleas  court  in  vacation 
that  the  railway  company  is  in  debt,  in  em- 
barrassed circumstances,  some  of  its  creditors 
are  about  to  sue  upon  its  overdue  obligations, 
and  to  pray  the  court  to  take  charge  of  its 
property,  and  administer  it  for  the  benefit  of 
all  concerned ;  in  other  words,  it  Is  simply  a 
petition  by  a  debtor  for  the  appointment  of  a 
receiver  to  manage  and  carry  on  its  business, 
so  that  its  creditors  cannot  enforce  their  legal 
rights  in  the  courts  of  the  country,  and  not  a 
petition  stating  a  cause  of  action,  either  at 
taw  or  in  equity,  in  which,  as  incident  there- 
to, a  receiver  might  be  appointed.  The  fil- 
ing of  that  petition  no  more  instituted  an 
actual  controversy  between  contending  suit- 
ors in  court  than  would  the  filing  of  a  copy 
of  the  Lord's  prayer.     It  laid  no  foundation 
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whateyer  for  the  exercise  of  the  jurisdiction 
of  the  court  to  appoint  a  receiver,  unless 
flome  ground  for  ^e  exercise  of  that  Juris- 
diction can  be  found  other  than  an  actual 
pending  controversy  in  the  court  which  un- 
dertook its  exercise.  Counsel  for  respondents 
Houck  and  the  railway  company  argue  that 
the  jurisdiction  of  the  common  pleas  court 
to  appoint  a  receiver  on  the  facts  presented 
in  the  petition  can  be  maintained  on  the  au- 
thority of  Brauey  v.  New  York  cfc  If,  B.  R, 
-Co.  19  Fed.  Rep.  668.  and  the  WabaOi  St.  L. 
4ci  P.  R.  Co.  C<m»,  22  Fed.  Rep.  269.  28  Fed. 
Hep.  518.  865,  and  29  Fed.  Rep.  618. 

It  must  be  conceded  that  the  dicta  of  Judge 
49hipman  in  Brcusey  ▼.  New  York  4k  N,  A,  JR. 
€h,,  eupra^  as  quoted  in  the  brief  of  counsel, 
^ould  tend  strongly  to  support  their  conten- 
tion, producing,  as  it  does,  the  impression 
that  in  that  case  the  action  was  by  an  insol- 
vent railroad  company,  and  the  relief  sought 
was  the  appointment  of  a  receiver.  This 
Idea  is,  however,  at  once  dispelled  by  a  cor- 
rect reading  of  the  extract  from  the  judge's 
opinion  in  connection  with  its  context.  That 
was  an  action  by  a  bondholder  against  the 
railroad  company.  The  learned  judge,  after 
reciting  the  contents  of  the  bill,  said:  **! 
Am  of  the  opinion  that  when  a  railroad  cor- 
poration, with  its  well-known  obligations  to 
the  public,  has  become  entirely  insolvent, 
And  unable  to  pay  its  secured  debts,  unable 
to  pay  its  floating  debt,  and  unable  to  pay 
the  sums  due  its  connecting  lines,  unable  to 
i)orrow  money,  and  in  peril  of  the  breaking 
up  and  distribution  of  its  business,  and  con- 
fesses this  inability,  although  no  default  has 
yet  taken  place  upon  the  securities  owned 
by  the  orator,  but  a  default  is  imminent 
■and  manifest,  a  case  has  arisen  when,  upon  a 
bill  for  an  iniunction  against  attacks  upon 
the  mortgaged  property,  "and  a  receivership 
to  protect  the  property  of  the  corporation 
against  peril,  a  temporary  receiver  may  be 
properly  and  wisely  appointed.  It  is  next 
said  that  this  was  a  case  of  collusion  be- 
tween the  orator  and  the  railroad  corporation. 
There  is  no  claim  that  there  was  any  col- 
lusion on  .the  part  of  the  second  mortgage 
trustees.  If  by  collusion  It  is  meant  that  the 
preparation  for,  and  institution  of,  the  suit 
were  known  and  desired  by  the  directors,  or 
some  of  them,  in  the  belief  that  the  granting 
of  the  prayer  of  the  bill  would  be  prudent 
and  wise,  then  there  was  collusion.  If  by 
collusion  it  is  meant  that  the  institution  of 
the  suit  or  its  management  was  marked  by 
fraudulent  design  or  purpose,  there  was  not 
collusion.  The  complainant  was  the  actual 
owner  of  five  mortgage  bonds.  They  were 
not  placed  in  his  hands,  and  were  not  trans- 
ferred to  him  fictitiously,  and  Were  not  bought 
by  him  for  the  purpose  of  this  suit."  The 
court  refused  to  remove  the  receiver  that  had 
thus  been  appointed  in  a  suit  pending  by  a 
creditor  against  the  debtor  corporation,  and 
gave  no  support  to  the  proposition  that  a 
debtor  can  come  into  court  by  petition  in  the 
form  of  an  action  against  its  creditors,  and 
have  a  receiver  appointed, — a  proposition 
that  finds  support  in  no  adjudication  in  this 
country,  so  lar  as  we  are  advised,  except  in 
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the  single  instance  of  the  Wabash  receiver- 
ship. 

In  the  several  cases  to  which  we  have  been 
cited,  growing  out  of  that  receivership,  the 
validity  of  the  original  appointment  seems 
not  to  have  been  directly  raised  or  passed 
upon  but  rather  accepted  as  an  accomplished 
fact.  The  original  complaint  does  not  ap- 
pear. Its  substance  is,  however,  recited  m 
Quincy^  M.  d  P.  R.  Go,  v.  Humphrey %,  145 
U.  S.  84,  86  L.  ed.  682.  In  Central  Truet  Co, 
v.  Wabash,  8t,  L.  d  P.  R,  Co.  29  Fed.  Rep. 
618,  Treat,  «/.,  briefly  states  the  nature  and 
origin  of  the  proceeding  as  follows :  "*  In  or- 
der that  this  matter  may  not  be  nlisunder- 
stood,  for  it  is  important  in  its  vast- reaching 
consequences,  it  should  be  stated  that  it  was 
not  an  application  by  a  mortgagee  to  fore- 
close. It  was  an  application  by  the  corpora- 
tion itself,  concerning  which  a  great  deal  of 
comment  has  been  made  elsewhere.  The  ap- 
plication was  originally  made  to  myself,  in 
this  circuit,  which  is  limited  in  extent.  I 
hesitated.  I  found  that  Judge  Shipman.  a 
very  learned  and  able  judge,  had  gone  over  in 
extenso  that  class  of  thought.  After  further 
consideration  with  respect  thereto,  I  reached 
the  conclusion  that  his  views  were  correct, 
to  wit:  Here  is  a  vast  system,  extending 
through  many  states  and  many  judicial  dis- 
tricts. A  default,  it  was  certain,  would  have 
been  made  in  a  few  days.  What  should  be 
done?  The  interests  of  all  concerned  required 
that  some  judicial  action  should  bo  had  for 
conservation  of  tiiose  interests, — stockhold- 
ers, bondholders,  creditors  at  large,  etc.  And 
after  patient  thought  I  reached  the  conclusion 
that  Brother  Shipman  was  right.  Since  that 
time,  fortunately,  the  Supreme  Court  of  the 
United  States  has  said  that  it  is  right.  Now, 
if  any  one  in  or  out  of  judicial  position 
chooses  to  dispute  the  action  of  this  court, 
that  party  may  settle  that  controversy  with 
the  Supreme  Court  of  the  United  States, 
which  is  authoritative,  so  far  as  the  action 
of  this  court  is  concerned. " 

However  prudent  and  wise  the  action  of 
Judge  Treat,  concurred  in  by  Judge  Brewer, 
may  have  been  from  a  business  standpoint, 
in  taking  charge  of  this  great  railroad  system, 
we  have  failed  to  discover  that  the  Supreme 
Court  of  the  United  States  has  ever  said  ju- 
dicially that  upon  such  an  application  he  had 
power  to  appoint  a  receiver  to  do  so.  In  the 
only  cases  to  which  we  have  been  cited  by 
counsel  as  supporting  this  assertion  (Quincy, 
M,  A  P,  R.  Co.  V.  Humphreye,  145  U.  S.  82, 
86  L.  ed.  632 ;  and  St.  Joseph  d  St.  L.  R.  Co, 
V.  Humphreys,  145  U.  8.  105,  86  L.  ed.  640), 
the  question  of  the  validity  of  the  appoint- 
ment of  the  receiver  was  neither  raised  nor 
passed  upon  by  the  supreme  court.  In  one 
of  the  cases  it  was  suggested  that  the  bill 
was  without  precedent;  but  the  court  said, 
**We  are  not  called  on  to  inquire  as  to  how 
that  may  be,  **  nor  were  they  so  called  'bj  the 
issues  in  the  other  case.  The  fact  is,'  the 
Wabash  Case  is  sui  generis.  There  is  no  such 
source  of  equity  jurisdiction  as  is  supposed 
therein  to  have  been  discovered.  It  is  with- 
out precedent,  and  we  have  found  no  pub- 
lished case  that  supports  it.    The  single  casa 


640 


MlSflOUBI  SUPREMB  CoURT 


Mab.^ 


cited  by  counsel,  of  PremHey  t.  Lamb,  105 
Ind.l71,which  theappointmentof  areceiver  in 
an  action  by  one  partner  against  another  for 
settlementof  partnership afuiirs  came  collater- 
al ly  before  the  court  for  consideration,  man- 
ifestly does  not  support  it.  Cox  v.  Volkert, 
B6  Mo.  505.  That  a  court  of  equity  hns  no 
inherent  power,  except  in  some  few  cases  of 
particular  Jurisdiction,  to  appoint  a  receiver, 
except  as  an  incident  to  and  in  a  suit  pend- 
ing, has  hitherto,  with  the  exception  of  the 
WcUxuh  Case,  been  a  uniyersally  accepted 
doctrine ;  and  outside  of  that  case  the  doctrine 
that  a  court  of  equity,  without  statutory  au- 
liiority,  has  jurisdiction,  upon  the  applica- 
tion of  an  insolvent  corporation,  to  take 
charge  and  administer  its  affairs  through  a 
receiver,  not  only  has  no  support,  but  when- 
ever suggested  has  been  repudiated.  The 
following  are  a  few  of  the  many  authorities 
that  might  be  cited  in  support  of  these  posi- 
tions; Jones  y.  Bank  of  LeadviUe,  10  Colo. 
464,  French  Bank  Case,  68  Cal.  495 ;  Smith 
V  Los  Angeles  Super,  Court  (Cal.)  82  Pac. 
Rep.  822 ;  Hugh  y.  MeBea,  Chase,  Dec.  466, 
Fed.  Cas.  No.  6,840;  Peopie  v.  St,  Clair  Oir- 
euit  Judge,  81  Mich.  456 ;  Kimball  y.  Good- 
bum,  82  Mich.  11 ;  IfeaU  y.  EiU,  16  Cal.  145, 
76  Am.  Dec.  50ft ;  F^'eneh  y.  Oifford,  80  Iowa, 
160:  Whitehead  y.  Woolen,  48  Miss.  528; 
Atty-Oen,  y.  Utica  Ins,  Co,  2  Johns.  Ch.  871, 
1  L.  ed.  412 ;  Ms  parte  Whitfield,  2  Atk,  815 ; 
Wait,  Insolvent  Corp.  g  188;  Gluck  A  B. 
Receivers,  §  27. 

There  being  no  statutory  authority  in  this 
state  for  the  appointment  of  a  receiver  in 
such  a  proceeding,  the  appointment  of  Houck 
receiver  by  the  common  pleas  court  was  a 
nullity,  as  appears  from  the  foregoing  au- 
thorities and  what  has  been  said ;  and  it  fol- 
lows, as  a  consequence,  that  his  appointment 
is  subject  to  collateral  attack.  Is  the  relator 
in  a  position  to  make  the  attack?  By  his 
petition  filed  in  the  office  of  the  clerk  of  the 
circuit  court  of  Stoddard  county  on  the  8d 
of  March,  1808,  he  became  the  plaintiff  in  a 
suit  in  that  court,  as  one  of  the  creditors  of 
the  railway  company,  in  a  mortgage  security 
made  by  the  company  to  trustee  for  the  ben- 
efit of  such  creditors.  He  sued  for  himself 
and  all  those  similarly  situated ;  he  sued  to 
enforce  a  contract  by  which  the  company 
agreed  that,  in  case  of  default  in  the  pay- 
ment of  interest,  the  trustee  might  take  pos- 
session of  the  mortgaged  property,  and  apply 
the  income  to  the  payment  of  the  interest, 
aiid  alleged  the  default.  It  was  an  equitable 
action  in  rem,  of  which  the  court  had  juris- 
diction, and  in  which  a  receiver  might  be 
appointed.  Rev.  Stat.  1889,  g  2198 ;  Gluck  & 
B.  Receivers,  g  15.  It  was  a  real  controversy, 
of  which  the  court  had  jurisdiction.  The 
court,  in  the  exercise  of  thi^t  jurisdiction, 
took  cognizance  of  the  case,  and  having  taken 
cognizance  of  the  case  ^'is  entitled  to^retain 
jurisdiction  until  the  end  of  the  litigation, 
and  incidentally  to  take  posssesion  of  the 
subject-matter  of  the  controversy,  to  the  ex- 
clusion of  all  interference  by  other  courts  of 
concurrent  jurisdiction."  Id.  g  80.  The 
subseguent  proceedings  in  that  court  in  that 
case  are  important  only  for  the  purpose  of 
showing  that  the  jurisdiction  thus  obtained 
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has  been  retained,  asserted,  and  maintained 
from  the  beginning.  VVhatcver  irregulari- 
ties, if  any,  that  may  have  occurred  in  the 
exercise  of  that  jurisdiction,  can  be  corrected 
only  in  that  court,  and,  to  insure  such  cor- 
rection, whatever  question  may  arise  as  to  the 
manner  of  its  exercise  by  that  court  may  be 
determined  here  on  appeal  or  writ  of  error, 
but  cannot  be  the  subject  of  the  present  in- 
quiry, which  goes  no  further  than  to  the 
iurisdiction  of  these  two  courts.  What  we 
ave  to  do  with  here  is,  on  the  one  hand,  & 
suitor  in  a  court  of  competent  jurisdiction, 
seeking  a  legal  remedy  against  the  property 
of  his  debtor,  and,  on  the  other,  the  debtor, 
having  notice  of  that  lact,  fleeing  to  the 
shelter  of  another  court  of  concurrent  juris- 
diction, and  invoking  its  power  to  defeat  the 
exercise  of  jurisdiction  by  the  former  court, 
and  to  deprive  the  suitor  of  the  legal  remedy 
to  which  he  may  be  entitled.  We  have  here 
no  race  of  diligence  between  two  creditors, 
seeking  to  subject  their  debtor's  property  to- 
the  payment  of  their  demands  in  courts  of 
concurrent  jurisdiction,  and  between  whonv 
many  of  the  int^'resting  qucFtions  as  priority 
of  right  and  jurisdiction  between  such  courts, 
so  learnedly  discussed  by  counsel  in  their 
briefs,  might  have  arisen.  We  have  a  debtor 
going  through  the  mere  form  of  bringing  a 
suit  against  his  creditors,  against  whom  he 
had  no  right  of  action,  by  presenting  a  paper 
in  the  form  of  a  petition  to  the  judge  in 
vacation,  in  which  the  representatives  of  tlie 
debtor  and  his  creditors,  the  trustees  in  the 
securities,  are  named  as  defendants,  against 
whom  the  debtor  had  no  cause  of  action,  nor 
made  any  pretense  of  having,  and  pray  in  j^ 
the  court  to  take  possession  of  ita  property  and 
administer  its  affairs  upon  the  sole  ground 
that  it  would  be  a  gooa  thing  for  the  com- 
pany and  its  creditors,  some  of  whom  are 
about  to  sue  upon  its  obligations.  It  is  folly 
to  attempt  to  disguise  the  fact  that  this  pro- 
ceeding was  taken  before  Judge  Ross  for  the 
express  purpose  of  defeating  the  legitimate 
exercise  of  the  jurisdiction  of  the  circuit 
court  of  Stoddard  county  in  relator's  suit  in 
that  court.  That  of  some  such  purpose  he 
was  advised  in  the  beginning,  appears  upon 
the  very  face  of  the  petition ;  and  that,  after 
full  knowledge  that  such  was  the  object  and 
effect  thereof,  be  has  and  does  still  assert  and 
maintain  his  right,  and  the  jurisdiction  of 
his  court  over  the  subject-matter  of  that  suit, 
so  as  to  impede  and  hinder  the  relator  in  the 
prosecution  of  his  suit,  and  the  exercise  of 
the  jurisdiction  of  that  court  therein  in  his 
behalf,  in  a  due  and  orderly  manner,  is  be- 
yond question.  The  only  excuse  for  so  doing 
that  can  be  found  in  this  voluminous  record  ia 
that  the  relator,  in  bringing  his  suit,  was 
influenced  by  a  malicious  motive,  which  i» 
alleged  in  the  amended  petition,  and  which 
is  no  excuse  at  all ;  for  it  goes  without  sayincr 
that  '*a  malicious  motive  in  asserting  a  legal 
right  to  do  a  particular  thing  will  not  give  & 
right  of  action."  1  Am.  &  £ng.  Encyclop. 
Law,  179. 

The  only  precedent  for  the  assertion  or 
maintenance  of  the  jurisdiction  of  the  com- 
mon pleas  court  is  the  case  of  the  Wabash 
receivership,   which  is  without  precedent. 
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«iid  ought  to  have  no  following.  The  exer- 
•ciae  of  such  Jurisdiction  is  not  authorized  by 
.any  statute  of  this  state,  and  is  not  found 
within  any  source  of  eouitable  jurisdiction 
with  which  we  are  familiar,  or  of  which  the 
books  speak,  and,  being  without  warrant  of 
law,  its  further  exercise  ought  to  be  prohib- 
ited. By  the  constitution,  this  court  is  in- 
vested with  "a  genera)  superintending  con- 
-trol  over  all  inferior  courts,  with  power  to 
issue  writs  of  habe»s  corpus,  mandamus,  quo 
warranto,  certiorari  and  other  remedial  writs, 
«nd  to  hear  and  determine  the  same. "  Const, 
■art.  6,  %  8.  The  writ  of  prohibition  Is  a 
familiar  mode  of  the  exercise  of  this  power, 
and  is  an  appropriate  one  to  restrain  the  ex- 
•crcise  of  lurisdiction  by  a  subordinate  court 
-over  a  subject-matter  when  it  has  none,  and 
is  loudly  called  for  when  such  jurisdiction 
is  asserted  against  a  court  Uiat  has  Jurisdic- 
-lion  and  is  asserting  it,  and  when  the  officers 
-of  each,  acting  under  its  orders,  are  liable  at 
«ny  moment  to  come  into  physical  conflict 
•over  the  possession  of  the  subject-matter  in 
controversy.  The  writ  of  prohibition,  as 
prayed  for,  should  go.  The  grounds  upon 
which  this  conclusion  has  been  reached  ob- 
viate the  necessity  of  discussing  the  many 
•questions  raised  and  argued  by  counsel, 
growing  out  of  the  action  of  the  parties  and 
the  courts  after  these  two  proceedings  were 
•commenced,  none  of  which  go  to  the  question 
•of  jurisdiction,  upon  which  this  case  turns. 
It  is  therefore  ordered  that  the  writ  oj  thie 
-court  ieeue,  prohibiting  the  said  respondent 
Boss,  as  judffe  of  the  common  pleas  court 
Aforesaid,    from    entertaining    any   further 

f^leas,  or  taking  anj  further  Judicial  action, 
n  said  so-called  suit,  entitled  the  **  St.  Louis, 
•Cape  Girardeau  &  Fort  Smith  Railway  Com- 
pany V.  Leo  Doyle,  Ed.  Hidden,  and  the 
Afercantile  Trust  Company  of  New  York," 
of  said  court  of  common  pleas,  and  prohibit- 
ing the  other  respondents  from  further  prose- 
cuting any  further  pleas  therein,  and  com- 
manding itie  said  Houck  to  turn  over  all  the 
property  of  said  railroad  company  that  has 
•come  into  his  hands  as  defaeto  receiver  there- 
of, under  the  orders  of  said  common  pleas 
court,  to  the  receiver  de  Jure  thereof,  who 
has  been  or  may  be  appointed  by  the  circuit 
court  in  which  this  suit  aforesaid  of  relator 
is  pending,  and  that  he  account  therefor  to 
«uch  receiver  under  the  superivision  of  said 
circuit  court. 

Black*  Oh.  J, ,  and  Sherwood  and  Mae- 
liarljuie*  JJ.,  concur. 

Barolajr*  J.,  dissenting: 

This  is  an  original  proceeding  for  a  writ 

-of  t>rohibition.    It  was  begun  in  July,  1898, 

durinflT  the  vacation  of  the  court.    A  petition 

was  filed  by  Mr.  Merriam  the  relator,  and 

submitted  to  the  Chief  Justice,   who  then 

made  a  rule  or  order  upon  the  defendants  to 

show  cause,  at  the  opening  of  the  ensuing 

October  term  of  the  court,  why  a  writ  of  pro- 

liibition  should  not  be  awarded,  requiring 

them  to  no  further  hear  or  prosecute  a  certain 

cause  entitled  **St.  Louis,  Cape  Girardeau 

-A  Fort  Smith  Railway  Co.,  Plaintiff,  v.  Leo 

Doyle,  Edward  Hidden,  and  the  Mercantile 
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Trust  Company  of  New  York,  Defendants,* 
pending  in  the  Cape  Oirardeau  court  of  com- 
mon pleas.  The  defendants  in  the  case  at 
bar  are  the  judse  of  that  court,  the  said  rail- 
way company,  Louis  Houck,  as  president  and 
as  receiver  of  that  companv,  ^nd  th^  three 
trustees  Just  mentioned.  To  this  rule,  de- 
fendants Died  returns,  setting  forth  at  length 
the  proceedings  in  the  suit  in  the  common 
pleas  court,  and  asserting  the  jurisdiction  of 
the  latter  to  determine  that  suit.  To  some 
of  these  returns  **  exceptions**  have  been  taken, 
but  upon  all  of  them  the  relator  has  moved 
to  make  absolute  the  rule  for  a  prohibition. 
The  facts  which  we  consider  decisive  of  the 
present  application  are  admitted  by  all  the 
parties  in  their  respective  statements  to  the 
court.  The  merits  of  the  controversy  have 
been  fully  discussed  at  the  bar  and  in  the 
briefs,  so  it  is  not  necessarv  to  further  refer 
to  the  formal  steps  by  which  the  merits  have 
been  reached.  The  record  here  is,  however, 
embellished  with  a  mass  of  details,  many  of 
which  are  not  relevant  to  the  percise  issue 
for  determination  now.  The  St.  Louis,  Cape 
Oirardeau  A  Ft.  Smith  Railway  Company 
(which  for  convenience  we  shall  call  the  Cape 
Railway)  filed  a  petition,  March  4,  1898,  in 
the  Cape  Girardeau  court  of  common  pleas, 
against  Leo  Doyle  and  the  other  above-named 
trustees  in  the  three  deeds  of  trust  in  the 
nature  of  mortgages,  then  existing  as  liens 
upon  the  real  and  other  property  of  that  rail- 
way. The  petition  recited  fully  the  history 
of  the  railway,  and  of  mortgages  and  other 
indebtedness  thereof.  Its  present  inability  to 
pay  its  obliffations  as  they  matured,  that  de- 
fault upon  the  interest  coupons  of  the  bonds 
secured  by  the  mortgaees  had  occurred,  but 
that  the  property  was  ample  to  meet  its  debts 
if  "handlea  under  the  order  of  the  court," 
and  praying  that  its  propertv  be  applied  to 
the  oischarge  of  its  debts  under  the  direction 
of  the  court,  to*  which  end  the  appointment 
of  a  receiver  for  the  railroad  and  all  its  ap- 
purtenances was  asked,  as  well  as  an  injunc- 
tion against  all  persons  from  interfering  with 
the  management  and  control  of  its  property, 
and  for  general  relief.  The  petition,  without 
further  enlarging  upon  its  contents,  may  be 
briefly  described  as  one  in  which  the  railway 
company  gracefully  sought  the  refuge  of  the 
court  to  have  its  own  mortgage  foreclosed, 
and  meanwhile  to  remain  in  charge  of  a  re- 
ceiver, with  a  view  to  prevent  seizure  of  its 
property,  piecemeal,  by  its  creditors.  It  was 
modelea  after  certain  noted  precedents,  the 
soundness  of  which,  in  point  of  law  or 
equity,  we  shall  not  necessarily  have  to  dis- 
cuss at  this  time.  Upon  consideration  of  that 
petition  Judge  Ross  of  the  common  pleas  court 
on  the  same  day  made  an  order  appointing 
Louis  Houck  receiver  of  the  entire  railway 
property  in  question.  Mr.  Houck  qualified 
as  receiver  by  giving  an  approved  bond  and 
filing  his  oath  of  office.  He  forthwith  took 
possession  of  the  property,  and  has  remained 
ever  since  in  possession,  operating  the  rail- 
way as  such  receiver.  March  8,  1898,  Mr. 
Hidden,  as  trustee,  filed  an  answer  in  the 
cause  consenting  to  the  appointment  of  Mr. 
Houck  as  receiver.  On  March  7,  189^,  an 
injunction  was  issued  by  Judge  Ross  to  Mr. 
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Klotz  and  Mr.  Merriam,  the  present  relator, 

Srohibiting  them  from  interferin/i:  with  Mr. 
louck  as  receiver.  On  the  next  day  a  like 
injunction  was  issued  to  the  attorneys  of 
Messrs.  Klotz  and  Merriam.  On  the  same 
day  (March  8,  1898)  these  injunctions  were 
served  on  the  parties  to  whom  they  were  di- 
rected. On  that  day  Mr.  Elotz  appeared 
before  Judge  Ross,  and  presented  a  petition 
reciting  his  appointment  as  receiver  of  the 
Cape  Railway  property  by  Judge  Wear,  as 
judge  of  the  Stoddard  county  circuit  court, 
and  praying  for  an  order  of  delivery  of  the 
property  to  him  as  receiver.  This  petition 
was  by  Judge  Ross  ordered  filed,  and  contin- 
ued to  the  next  terra  of  the  common  pleas 
court.  May  22,  1898,  the  railway  company 
filed  an  amended  petition  in  that  court,  to 
the  same  general  effect  as  the  first,  but  some- 
what more  elaborately  framed.  To  this  the 
defendant  Mr.  Doyle,  as  trustee  (who  had 
entered  his  appearance  immediately  on  the 
filing  of  the  original  petition),  appeared. 
May  26,  1898,  and  interposed  an  answer  in  the 
nature  of  a  cross-bill,  setting  up  at  large  his 
interest  as  trustee  in  the  property  under  the 
mortgages,  approving  the  receivership,  ask- 
ing a  sale  of  the  mortga/red  property  of  which 
he  is  trustee,  and  the  application  of  proceeds 
to  the  secured  debts.  The  court  of  common 
pleas.  May  27,  1898,  acted  upon  the  amended 
petition  and  the  answer  or  cross-bill  by  en- 
tering a  renewed  or  confirmatory  order  of 
appointment  of  Mr.  Houck  as  receiver  of  all 
the  railway  property  covered  by  the  mort- 
gages represented  by  Mr.  Doyle  as  trustee, 
and  made  several  subsidiary  orders  respecting 
the  administration  of  the  receivership.  At 
this  stage  of  the  suit  Mr.  MeiTiam  applied  to 
this  court  for  a  prohibition,  as  first  above 
stated.  Mr.  Klotz  had  previously  applied  for 
a  mandamus,  with  the  result  shown  by  the 
report  of  that  litigation.  SUi^te  v.  Roes  (1893) 
23  S.  W.  Rep.  196.  The  facts  of  the  proceed- 
ings before  Judge  Wear  and  in  the  Stoddard 
county  circuit  court  in  the  suit  of  Mr.  Mer- 
riam against  the  Cape  Railway  and  the  t'lirec 
trustees  above  named  have  been  given  in  the 
opinions  in  the  mandamus  case  (23  S.  W. 
Rep.  196) ,  and  need  not  be  repeated ;  but  some 
have  since  transpired  which  are  supposed  to 
have  relevancy  to  the  issue  before  us.  July 
24,  1898,  Judge  Wear,  in  vacation,  reap- 
pointed Mr.  Elotz  as  receiver  of  the  railway 
property,  and  he  qualified  as  such  on  that 
day.  Since  then  that  proceeding  has  been 
transferred,  by  change  of  venue,  to  the  circuit 
court  of  Iron  county,  and  in  it  the  Cape  Rail- 
way has  filed  an  answer,  setting  up  fully  the 
proceedings  in  the  common  pleas  court,  above 
described,  and  asserting  that  because  thereof, 
and  of  fhe  possession  of  Mr.  Houck  as  re- 
ceiver, and  of  other  facts  recited,  the  com- 
mon pleas  court  has  complete  possession  and 
jurisdiction  of  the  property,  and  should  not 
be  disturbed  therein  by  any  other  court  of  co- 
ordinate jurisdiction.  Mr.  Merriam  has  at  no 
time  appeared,  specially  or  otherwise,  in  the 
court  of  common  pleas,  or  filed  any  objection 
to  its  course  of  action  or  jurisdiction  in  the 
matier  of  the  receivership.  The  defendants, 
however,  claim  that  he  is  legally  represented 
thereby  Mr.  Dovie,  trustee  in  the  mortgages, 
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securing  the  bonds  held  by  Mr.  "Merriam. 
The  foregoing  is  a  sketch  of  the  substance  of 
the  controversy.     Any  other  facts  that  may 
seem  to  bear  materially  on  the  result  will  br 
mentioned  in  the  course  of  this  opinion. 

1.  The  Cape  Girardeau  court  of  commoDr 
pleas,  by  the  law  of  its  creation,  has  concur- 
rent original  jurisdiction  with  the  circuit 
court  of  the  county  "*  in  all  civil  actions  at 
law."    Laws  1851,   p.  201;  Rev.  Stat.  1889, 
p.  2219.    This  language  was  held,   in  Bcih 
V.  Tiedeman   (1873)    53  Mo.   489,   to  confer 
jurisdiction  co-extensive  with  that  of  the- 
circuit  court  over  all  civil  actions  of  what- 
ever nature ;  and  in  Fulenwider  v.  Fulenicider 
(1873)  Id.  439,  it  was  expressljr  decided  that 
such  civil  actions  included  suits  involving 
equitable  rif^hts  and  rem^ies.     These  decis- 
ions have  stood  unreversed  for  thirty  years, 
and  we  adhere  to  them  without  discussion, 
as  expressing  the  law  touching  the  right  of 
the  common   pleas  court  to  hear  and   ad- 
judicate suits  of  the  general  class  to  whicLi' 
the  receivership  proceeding;  in  that  court  be- 
longs.   The  allegations  of  the  original,   as- 
well  as  of  the  amended,  petition,  show  that 
the  real  property  of  the  Cape  Railway  lies- 
partly  in  the  city  of  Cape  Oirardeau.     So- 
that,  upon  the  law' and  facts  shown  by  the  rec- 
ord in  that  case,  that  couii  uad  originally  au 
thority  to  entertain  and  decide  a  suit  of  that 
nature  at  the  time  it  took  possession    of  the 

Sroperty  in  litigation  through  the  ai^ency  of 
[r.  Houck  as  its  receiver.     It  hence  had  ju- 
risdiction of  the  subject-matter  of  that  pro 
ceeding,  as  has  been  held  by  this  court  ii» 
many  decisions,  of  which  we  cite  but  a  few. 
Walker  v.  Likens  (1857)    24  Mo.  298 ;  State^ 
V.    Weatherhy  (1869)  45  Mo.    17;  Baeenfieim 
▼.  HartHock  (1886)  90  Mo.  365;  Hope  v.  Blair 
(1891)  105  Mo.  93. 

2.  It  is,  however,  claimed  in  this  connec- 
tion that  the  common   pleas  court  had  no- 
power  to  appoint  its  receiver,   because  tiie 
original  petition  invoking  its  authority  in 
that  behalf  was  so  deficient  as  to  state  no- 
cause  of  action,  and  thatconsequentlv  the  ap- 
pointment must  be  treated  as  a  nullity.     It 
may  be  well  to  repeat  what  was  said  in  a  re- 
cent case  in  the  first  division,  without  dis- 
sent, that,  **  where  enough  facts  are  alleged 
to  disclose  that  the  case  falls  within  a  class- 
of  proceedings  which  the  court  is  lawfully 
authorized  to  hear  and  decide,  the  question 
of  the  sufficiency  of  the  showing  made  for  tlu? 
purpose  of  setting  the  court  in  motion  is  one 
of  law  for  the  .determination  of  the  court 
itself  to  which  the  showing  is  addressed  what- 
soever its  rank."    Dowdy  ▼.   WambU  (iSw2) 
110  Mo.  284.     In  State  v.    Tate,    (1892)    10^ 
Mo.  270,  it  was  unanimously  held  by  the  first 
division  that  the  omission  to  state  a  cause  of 
action  was  not  even  an  irregularity  in  pro- 
cedure justifying  the  setting  aside  of  a  judg- 
ment on  motion  after  the  lapse  of  the  judg- 
ment term.     If  that  proposition  be  correct, 
for  a  stronger  reason  would  not  such  omission 
furnish  ground  to  treat  the  action  of  a  court 
on  such  a  defective  pleading  as  a  nullity  upon 
a  collateral  attack?    In  State  v.  Southern  H. 
Co,  (1889)  100  Mo.  61,  it  was  remarked,    in 
the  discussion  of  the  main  point  involved, 
that  it  would  be  manifestly  improper  to  iasne 
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%  writ  of  prohibition  against  a  court  having 
Jurisdiction  of  a  cause  upon  an  application 
alleging  that  it  was  about  to  pronounce  Judg- 
ment on  a  petition  which  did  not  state  a 
cause  of  action,  but  which  the  trial  court  had 
held  sufficient.  In  the  case  before  us  the 
common  pleas  court  had  lawful  Judicial 
power  to  appoint  a  receiver  of  the  propertv 
in  question  upon  a  proper  state  of  facts.  If 
the  original  application  for  the  exercise 
of  that  power  was  defective,  even  defective 
in  substantial  respects, — it  was  subject  to 
amendment,  which  would  relate  back  to  the 
time  when  the  pleading  which  it  amended 
was  filed.  It  was  expressly  so  held  by  the 
first  division  in  Lilley  v.  Tobbein  (1890)  108 
Mo.  477.  The  general  rule  has  Ion;;  been  re- 
cognized in  this  state  that  proceedings  which 
are  defective  or  insufficient,  but  yet  amend- 
able, are  not  void  merely  because  of  such  in- 
sufficiency. It  was  said  in  Hardin  v.  Lee 
(1873)  51  Mo.  241,  that  the  fact  tbat  the  court 
can  make  the  amendment  shows  **  tbat  the  pro- 
ceedings are  merely  erroneous  or  irregular, 
and  that  the  court  had  lurisdiction."  That 
ruling  has  been  repeatedly  followed  in  this 
state.  In  one  of  the  decisions  apply in/^  it, 
we  note  that  it  is  further  added,  in  the  argu- 
ment of  the  court,  that  a  Judgment  could  not 
be  declared  void  in  a  collateral  proceeding  be- 
cause based  upon  a  defective  petition.  Bur- 
nett y.  McCluey  (1887)  92  Mo.  230.  The  same 
idea  was  advanced  again  in  Dollarhide  y. 
Parks  (1887)  92  Mo.  178.  It  cannot,  we  thing, 
in  view  of  these  positive  expressions  of  prin- 
ciples in  former  cases,  be  correctly  held  tbat, 
if  tlie  court  of  common  pleas  had  lawful 
power  to  appoint  a  receiver  of  the  property 
in  question  upon  a  proper  showing  of  the 
facts,  its  act  in  makine  suoh  appointment  is 
necessarily  void  in  this  collateral  assault 
upon  it,  because  the  showing  on  which  that 
court  acted  was  insufficient,  in  the  estimation 
of  some  other  court,  to  warrant  the  ruling 
which  the  former  court  saw  fit  to  make  upon 
that  showing. 

3.  But  it  must  further  be  remembered 
that  the  original  petition  for  a  receiver  was 
amended  in  some  particulars  during  the  pro- 
ceedings, and  that  Mr.  Doyle,  one  of  the 
defendants  therein,  interposed  an  answer  in 
the  nature  of  a  cross-bill,  uniting  in  the 
request  for  the  receivership,  and  praying 
such  action  by  the  court  in  that  matter  as 
he  claimed  was  equitable  and  proper,  in  the 
interest  of  the  creditors  secured  by  the  mort- 
gages in  which  he  is  tnistee.  Whatever 
opinion  may  be  entertained  of  the  correctness 
oif  the  ruling  of  the  court  in  originally  ap- 
pointing a  ree^iver  at  the  instance  of  the  cor- 
poration itself,  it  is  plain,  we  think,  that  the 
Joinder  of  the  trustee  in  that  application,  as 
indicated,  gives  the  proceeding  a  far  more 
certain  and  safe  foundation  for  judicial  action 
than  the  case  at  first  possessed.  The  trustee 
certainly  had  the  ri^ht,  upon  the  facts  sub- 
mitted by  the  company,  to  ask  the  interven- 
tion of  a  court  of  equity  for  the  foreclosure 
of  the  mortgages  of  which  he  was  trustee,  and 
for  the  appointment  of  a  receiver  in  aid  of 
that  result.  The  action  of  the  court  in  grant- 
ing that  request  of  the  trustee  and  of  the  cor- 
poration severally  is  very  clearly  one  which 
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the  common  pleas  court  had  Jurisdiction  to 
take  in  the  exercise  of  its  general  powers  aa 
a  court  of  equity.    This  proposition  is  too- 
self-evident  to  require  argument.     Qutn^, 
M,  AP,  R,  Co,  y.  Humphreys  (1892;  145  U. 
S.  82:  Chicago  d  A,- R,  Co,  v.  Union  BoUing- 
Mill  Co,  (18^4)  109  U.  8.  702.  27  L.  ed.  1081. 
4.  It  appears,  then,  from  the  record  of  the- 
court,  whose  ri^ht  to  proceed  is  called  in 
question,  that  it  has  Jurisdiction  of  the  sub- 
ject-matter of  the  litigation.     The  next  point 
for  consideration  is  whether  or  not  its  right 
to  deal  with  that  subject-matter  is  affected 
by  the  proceedings  which  took  place  before 
Judge  Wear,  or  in  the  circuit  court  of  the 
neighboring  county.    The  real  issue  sought 
to  ^  submitted,  as  decisive. of  the  applica- 
tion for  a  writ  of  prohibition,  is,  Which  of 
tbese  two  receivers  has  the  better  title  or  right 
to  possession  of  the  railway  line?    The  de- 
cision of  tbat  issue  depends  upon  the  viewa 
of  law  that  may  be  adopted,    upon  several 
mooted  points,  by  the  authority  which  shall 
finally  determine  that  issue,   after  a  finding 
of  the  exact  facts  bearing  thereon  from  the 
conflicting  evidence  concerning  them.     The 
main  position  taken  by  Mr.  Merriam,  as  re- 
lator, now  is  that,  by  virtue  of  the  proceed- 
ings before  Judge  Wear,  Mr.  Elotz  became 
invested,  as  receiver,  with  a  right  of  posses- 
sion of  the  railway  property  now  in  custody 
of  the  receiver  of  the  common  pleas  court,  and 
that  consequently  the   latter   court  has  no- 
Jurisdiction  to  entertain  or  adjudicate  the 
pending  cause  there.     On  the  other  side,  de- 
fendants insist  that  the  original  appointment 
of  Mr.  Klotz  as  receiver  was  void  for  several 
reasons,  one  of  which  is  because,  as  they  al- 
lege, the  appointment  was  made   by  JudgB 
Wear  beyond  the  territorial  limits  of  Stod- 
dard county,  but  that,  if  valid,  it  was  after- 
wards vacated  by  the  Stoddard  circuit  court. 
They  also  assert  that  the  later  appointment 
of  the  same  receiver  in  July  was  void  because 
of  the  then  pending  applications  on    file  for 
a  change  of  venue,  based  on  an  alleged  dis- 
qualification of  the  Judge  to  act  in  that  pro- 
ceeding.   In  reply,   the  relator  urges  that 
the  Jurisdiction  to  proceed  with  the  fore- 
closure and  incidental  receivership  belonga 
to  the  court  in  which  the  first  formal  steps 
were  taken  to  that  end,  and  that  they  were 
taken  in  the  Stoddard  circuit  court.    This 
last- mentioned  fact  the  defendants  deny,  and 
also  seek  to  avoid  by  the  contention  that  the 
right  to  proceed  belongs  properly  to  the  court 
which  has  subjected  the  property  in  qucbtion 
to  its  process  by  seizure.    The  case  is  further 
complicated  by  charges  of  fraud  and  con- 
spiracy, as  indicated  in  the  report  of  the  pro- 
ceeding in  this  court  for  a  mandamus,  23  S. 
W.  Rep.  196.     We  are  asked  by  relator  to- 
solve  all  these  questions  of  law  here  and 
now,  and  incidentally  to  decide  the  questions 
of  fact  on  which  the  former  depend.     If, 
upon  doing  so,  we  should  concluae  that  the 
receivership  of  Mr.   Elotz  has  priority  of 
right  over  that  of  Mr.  Houck,  it  is  supposed 
tbat  such  a  conclusion,  founded  on  our  view 
of  facts,  entirely  outside  the  record  of  the 
court  of  common  pleas,  would  have  the  legal- 
effect  to  annihilate  its  power,  as  a  court  of; 
equity,  to  entertain  the  application  for  a  re- 
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-oel^er  upon  which  it  has  acted,  and  to  render 
«11  the  proo^inffs  in  that  cause  void  from 
the  beginning.  Ordinarily,  we  would  think 
tliat  tlie  mere  statement  of  such  a  suggestion 
would  sufficiently  reveal  the  inherent  weak- 
ness of  the  proposition.  It  is  no  new  or  un- 
usual thing  in  Jurisprudence  that  the  same 
property  is  found  so  situated  as  to  form  the 
subject  of  litigation  in  sereral  Jurisdictions. 
Conflicts  of  rights  depending  upon  the  pro- 
ceedings of  dinerent  courts  with  respect  to 
the  same  property  are  of  frequent  occurrence, 
jis  the  reported  cases  show.  Brown,  Jur.  % 
"95.  In  Missouri,  by  the  express  provisions 
of  our  Code,  the  fact  that  "  there  is  another 
«ction  pending  between  the  same  parties,  for 
the  same  cause,  in  this  state,"  is  an  objec- 
tion to  a  petition  which  may  be  interposed 
by  a  demurrer  if  it  appears  from  the  petition 
itself.  If  it  does  not  so  appear,  that  defense 
must  be  made  by  answer.  If  it  is  not  sub- 
mitted to  the  court,  either  by  a  demurrer  or 
answer,  it  is  waived,  and  cannot  be  insisted 
upon  thereafter  as  a  defense.  Rer.  Stat. 
1BB9,  ;^§  2048,  2047.  The  sections  of  our  stat- 
ute law  just  cited  indicate,  as  plainly  as 
language  can,  that  Jurisdiction  of  the  sub- 
ject matter  of  a  cause  does  not  depend  on 
whether  or  not  another  action  is  already  pend- 
ing between  the  same  parties  for  the  same 
f property.  They  also  indicate  that  the  court 
u  which  the  second  action  is  brought  for  the 
same  property  is  vested  with  authority  to 
determine  the  validity  of  that  objection  to 
the  proceeding,  either  upon  demurrer,  if  the 
fact  is  conceded,  or  by  trial  of  the  issue  as 
to  such  fact,  if  set  up  first  by  an  answer. 

In  the  case  at  bar,  both  proceedings,  as  they 
now  stand,  are,  in  substance,  to  foreclose 
mortgages.  The  receiverships  are  ancillary 
to  that  main  purpose.  Giving  relator  the 
benefit  of  the  view  he  takes  (though  it  is 
stoutly  disputed  by  arguments  founded  on 
the  terms  of  the  three  mortgages  on  the  var- 
ious parts  of  the  railway  property),  namely, 
that  the  two  proceedings  are,  in  their  gen- 
eral scope  and  purpose,  Identical  (though  we 
<lo  not  decide  that  point),  it  is  nevertheless 
within  the  judicial  power  of  each  of  the 
courts  to  determine  whether  or  not  a  prior 
action  of  the  same  nature  was  pending  when 
that  before  it  was  commenced,  if  the  sections 
above  cited  from  our  Code  of  Procedure  were 
not  written  in  vain.  Jurisdiction  to  hear 
•and  determine  a  controversy  includes  the 
power  to  hear  and  decide  all  questions  of  law 
•or  fact  which  bear  upon  that  controversy, 
subject  to  the  right  of  review  (if  any)  pro- 
vided by  law,  unless  that  Jurisidiction  is  in 
some  wise  limited  by  the  law  creating  or  reg- 
ulating it.  The  right  of  a  court  to  entertain 
And  adjudicate  a  subject  of  litigation  law- 
fully committed  to  its  judicial  power  cannot 
bo  made  to  depend  upon  the  fact  (outside  of 
its  lecord)  whether  or  not  some  other  court 
has  entertained  a  similar  proceeding  touching 
the  same  subject.  Its  ruling,  after  due  con- 
sideration of  such  a  fact  when  submitted  to 
it,  may  decisively  affect  the  correctness  of 
the  court's  action  upon  the  subject  involved, 
or  infect  it  with  reversible  error ;  but  it  can- 
not take  away  its  power  to  deal  with  the 
matter  committed  by  the  law  to  its  considera- 


lion  and  decision.  This  proposition  was  dl« 
rectlv  decided  in  8iaU  v.  Withrow  (1891) 
108  Mo.  1,  with  the  concurrence  of  all  th« 
Judges  of  the  second  division.  That  case  is 
plainly  decisive  of  this,  and  the  principles 
on  which  it  is  founded  have  been  repeatedly 
recognized  and  acted  upon  by  many  courts 
whose  opinions  are  entitled  to  great  consider- 
ation. Joseph  V.  Henry  (1850T  1  Lown.  M. 
&  P.  888;  Be  Charkieh  (1878)  L.  R.  8  Q.  a 
197 ;  Broad  v.  Perkins  (1888)  L.  R.  21  Q. 
B.  Div.  688 ;  Bx  parte  Fassett  (1892)  142 
U.  S.  479,  86  L.  ed.  1087 ;  followed  in  lU 
Engles  (1892)  146  U.  8.  867,  86  L.  ed.  1004; 
Morrison  v.  UniUd  States  Dist,  Ot,  147  U.  S. 
14,  87  L.  ed.  60.  In  our  judgment,  it  is  im- 
portant to  adhere  to  the  principles  above  de- 
clared. The  writ  of  prohibition  has  not  been 
regulated  by  statute  in  this  state.  In  de- 
termining when  it  shall  issue,  we  are  left  to 
follow  the  principles  and  usages  of  the  com- 
mon law  concerning  it.  The  true  function 
of  the  writ  is  to  check  the  exhibition  of  Ju- 
dicial power  beyond  the  lines  marked  out  by 
law  as  the  limits  for  its  exercise.  It  may  be 
used  to  prevent  action  by  a  court  in  excess  of 
its  legitimate  authority  in  the  course  of  a 
cause  whose  subject-matter  lies  within  the 
general  cognizance  of  the  court,  as  well  as 
to  forbid  assumption  of  authority  over  causes 
not  committed  by  the  law  to  its  decision ;  but 
it  cannot  be  applied  to  compel  a  judicial  of- 
ficer to  substitute  the  opinion  of  some  other 
court  for  his  own  upon  such  an  issue  as  that 
involved  in  the  case  in  the  Cape  Qirardeau 
common  pleas  court,  namelv,  whether  or  not 
another  action  is  pending  between  the  same 
parties  for  the  same  property  in  some  other 
forum.  Under  our  statutes  already  cited,  the 
determination  of  such  an  issue  belongs  right- 
fully to  the  court  in  which  that  issue  is  raised 
in  any  action.  Hence  a  ruling  thereon  would 
not  be  a  proper  subject  for  a  prohibition ; 
certainly  not  where,  as  here,  the  facts  sup- 
posed to  affect  or  defeat  the  right  of  the  court 
to  proceed  are  outside  the  record  or  Judicial 
cognizance  of  the  court  and  the  latter  has 
never  been  called  upon  to  rule  upon  them. 
State  T.  Judqe  of  Third  City  Ct,  (La.,  1892) 
11  Bo.  986 ;  Hudson  v.  Judge  of  Super.  Ct.  if 
Detroit  (1879)  42  Mich.  239.  If,  whenever  a 
question  of  priority  of  right  to  property  de- 
pends on  the  priority  in  legal  force  and  effect 
of  process  or  orders  of  different  co-ordinate 
courts  of  Missouri,  this  court  is  to  take  up  the 
controversy,  and  settle  it  by  a  writ  of  pro- 
hibition, oefore  the  courts  of  first  instance 
have  passed  upon  it,  this  court  would  soon 
find  itself  called  upon  to  decide  a  great  num- 
ber and  variety  of  cases  and  issues  which  the 
trial  courts  are  equally  authorized  to  de- 
termine, and  which  their  machinery  gives 
them  greater  facilities  to  determine  con- 
veniently. We  should  certainly  assume,  in 
advance  of  the  submission  of  any  such  issue 
or  controversy  to  a  trial  court,  that  it  will 
decide  it  fairly,  impartially,  and  in  obedience 
to  the  principles  of  law.  The  suggestion 
that  the  use  of  prohibition  may  be  necessary 
to  prevent  a  physical  conflict  between  the 
parties  or  officers  of  these  courts  we  regard  as 
of  little  weight.  The  parties  in  possession 
of  any  property  that  forms  the  subject  of  Hti- 
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^tion  are  entitled  to  retain  it  UDtil  there  is 
4iQ  adjudicatiou  of  the  right  to  possession,  or 
until  finally  ordered  by  competent  authority 
to  surrender  that  possession.  Any  hardship 
there  noay  be  to  one  wrongfully  kept  from 
tiie  possession  of  his  own  during  the  pendency 
of  legal  proceedings  to  assert  his  rights  is 
one  which  is  unaroidable  under  our  system 
of  Jurisprudence,  and  cannot  be  made  the 
basis  for  a  departure  from  the  usual  and 
orderly  mode  of  administering  justice  ac- 
cording to  existing  laws.  Porter  v.  Sabin, 
<1898J  149  U.  S.  478,  87  L.   ed.  816.     We 


conclude  that  the  writ  of  prohibition  should 
be  denied,  and  the  preliminary  rule  upon  de- 
fendants discharged.  Hence  we  dissent  from 
the  judgment  of  the  majority  of  the  court 
granting  the  writ,  and  acting  upon  the  pres- 
ent right  to  the  possession  of  the  property 
in  the  custody  of  the  reoelTer  of  the  common 
pleas  court. 

Guitt  and  Burgess*  J«7.,  concur  in  this 
opinion.     ^ 

Rehearing  denied. 
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City  of  PEHLADELPHIA,  Appi., 

HASOKIC  HOME  OF  PHILADELPHIA. 

a60Pa.872.) 

A  home  open  only  te  firee  masons  Is  not 
pnblle  BO  as  to  come  within  a  ooDStitutiooal 
provision  exempting  from  taxation  institutions 
of  **,puiely  public  charity.*' 

(WUUams  and  Green,  JJ.«  dinenU) 

(AprU2.18MJ 

APPEAL  by  plaintiff  from  a  ludgment  of  the 
Court  of  Common  Pleas,  No.  4,  for  Phil- 
adelphia County  in  favor  of  defendant  in  a 
proceeding  brought  to  compel  payment  of  cer- 
tain taxes.    Bwened, 

Defendant's  charter  was  as  follows:  -"Seo- 
tion  1.  Be  it  enacted  by  the  senate  and  house 
of  representatives  of  the  commonwealth  of 
Pennsylvania,  in  general  assembly  met,  and  it 
is  hereby  enacted,  by  the  authority  of  the 
same,  that  Robert  A.  Lamberton,  Christian  F. 
Knapp,  Henry  B.  McEean,  Michael  Nisbet, 
John  A.  Wright,  D.  W.  C.  Carroll,  Jeremiah 
.L.  Hutchinson,  Samuel  B.  Dick,  James  M. 
Porter  and  James  H.  Hopkins,  their  associates 
•and  successors,  be  and  they  are  hereby  created 
a  body  corporate  and  politic,  with  perpetual 
succession,  by  the  name  and  style  of  *The 
Masonic  Home  of  Pennsylvania,'  and  by  that 
name  are  made  capable  in  law  and  equity  to 
sue  and  be  sued,  plead  and  be  Impleaded,  con- 
tract and  be  contracted  with,  and  to  make, 
have,  and  use  a  common  seal  and  the  same  to 
break,  alter,  renew,  at  pleasure,  ordain  by- 
laws, and  shall  have  the  right  to  take  and  hold 
by  purchase,  gift,  or  devise,  real  and  personal 
•estate,  free  from  all  taxation,  for  the  purposes 
hereinafter  named,  and  to  sell,  convey,  or  ez- 
-cbange  the  same  at  pleasure. 

"Sec.  2.  The  object  of  said  institution  shall 
be  to  provide  and  sustahi  in  the  state  of  Penn- 
sylvania one  or  more  houses  for  destitute 
widows  and  orphans  of  deceased  free  masons 
-of  the  state  of  Pennsylvania,  and  an  infirmary 


or  infirmaries  for  the  reception  and  care  of 
sick  and  afflicted  free  masons  in  indigent  cir* 
cumstances,  and  all  such  as  may  m  placed 
under  its  charge  by  its  managers. 

*'Sec.  8.  The  membership  of  said  institution 
shall  consist  of  life  members,  active  members 
and  representatives  of  masonic  bodies,  under 
such  regulations  as  the  committee  of  manage- 
ment may  prescribe — all  of  whom  shall  be  free 
masons. 

"Sec.  4.  There  shall  be  a  meeting  of  the 
members  of  the  institution  called  within  three 
months  after  the  passage  of  this  act,  for  the 
purpose  of  electing  members  of  the  committee 
of  management,  prescribing  its  constitution 
and  general  rules  and  regulations  for  the  gov- 
ernment of  the  institution." 

The  by-laws,  which  are  of  material  import- 
ance in  this  case,  were  as  follows: 

"  Objjbct  of  thb  Houx. 

"Section  1.  The  masonic  home  shall  have 
for  its  object,  to  provide  and  maintain  a  home 
for  indigent,  afflicted,  or  aged  free  masons, 
and  for  the  destitute  widows  and  orphans  of 
free  masons  in  the  state  of  Pennsylvania,  and 
for  such  others  as  may  be  placed  under  its 
charge. 

"  Corporation. 

"Sec.  2.  This  corporation  shall  be  composed 
of  individuals  as  representatives  of  such  ma- 
sonic bodies  as  are  recognized  by  the  grand 
lodge  of  free  and  accepted  masons  of  Pennsyl- 
vania, and  of  such  master  masons  as  may  be- 
come members  thereof  by  complying  with  the 
by-laws. 

"  Aduission  of  Inmatbs  and  Fees. 

"Sec.  41.  Every  nomination  for  admission 
into  the  home  as  an  inmate  shall  be  made  in 
writing,  at  a  stated  meeting  of  the  board  of 
managers,  setting  forth  the  name,  age  (not  less 
than '  fifty-five  years),  residence,  social  condi- 
tion, and  masonic  membership  of  the  nominee, 
with  such  other  information  as  the  board  of 
managers  may  require. 

*'An  nominations  shall  be  recorded  in  a  book 
kept  for  that  purpose,  in  the  order  in  which 
they  are  presented,  and  shall  be  referred  by 


Nora.— The  question  what  oonstitutes  a  charitj 
wbloh  has  been  considered  In  various  important 
<ca8es  In  thla  series  (see  Crerar  v.  Williams  (IIU  21 
L.  B.  A.  45l,with  oases  and  notes  there  referred  to), 
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is  here  presented  in  a  new  phase  with  respect  to  the 
character  of  a  '^purely  pubho"  charity  within  the 
meaning  of  those  words  in  a  constitutional  pro- 
vision for  exemption  of  property  from  taxation. 
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tbe  board  of  maDagera  to  the  committee  on 
admissions. 

*'Sec.  42.  Inmates  shall  be  admitted  into  the 
home  after  report  of  the  committee  on  admis- 
sions; those  under  sixty  years  of  af^  requiring 
a  two  thirds,  and  others  a  majority,  vote  of 
the  board  of  managers. 

"Sec.  48.  Each  representative  shall  be  en- 
titled to  make  as  many  nominations  for  admis- 
sion into  the  home  as  inmates  as  he  may  deem 
advisable,  at  the  request  of  tbe  masonic  body 
represented  by  him;  but  not  more  tban  one 
nominee  of  a  representative  shall  be  admitted 
a&  an  inmate  while  other  nominees  are  upon 
the  list  from  bodies  which  have  at  the  time  no 
inmate,  and  whose  admission  is  approved  by 
the  board  of  managers. 

''Individual  members  may  also  make  nom- 
inations, subject  to  the  same  restrictions  as  to 
Inmates  as  hereinbefore  stated. 

"In  the  event  of  an  inmate  withdrawing 
from  the  home,  for  any  cause  whatever,  within 
three  months  after  admission,  so  much  of  the 
fee  paid  into  the  funds  of  this  corporation  as 
shall  remain  after  deducting  five  dollars  ($5) 
7)er  week  for  his  board  during  his  residence  in 
tiie  home,  and,  in  addition,  such  other  ex- 
penses as  may  be  incurred  in  his  behalf,  shall 
be  returned  to  the  masonic  body  or  individual 
member  that  paid  tbe  same. 

''The  preference  for  admission  shall  always 
be  given  in  the  following  order,  viz. : 

"1.  To  such  nominees  as  are  members  of 
masonic  bodies  represented  in  the  corporation, 
and  nominated  at  their  instance. 

"2.  To  such  nominees  as  may  be  placed  in 
nomination  by  a  representative  of  one  masonic 
body,  where  the  nominee  is  a  member  of  some 
other  masonic  body  which  is  also  represented. 

'*8.  To  master  masons  nominated  by  indirid- 
ual  members. 

''4.  To  master  masons  belonging  to  ma- 
sonic bodies  located  within  the  commonwealth 
of  Pennsylvania,  but  not  represented  in  this 
corporation,  who  may  have  been  nominated  bb 
aforesaid. 

"5.  To  master  masons  of  other  jurisdictions 
upon  such  nomination. 

"Sec.  44.  There  shall  be  paid  into  the  funds 
of  this  corporation,  as  the  admission  fee  of  an 
inmate,  the  sum  hereinafter  named,  according 
to  the  Age  of  the  brother  so  admitted  as  fol- 
lows: 

"If  the  applicant  be  fifty  five  years 
of  age,  and  not  exceeding  sixty  years  (250.00 

"If  the  applicant  be  sixty  years  of 
age,  and  not  exceeding  sixty-five 
years 200.00 

"If  the  applicant  be  sixty-five  years 
of  a^e,  and  not  exceed  i  ng  seventy  years   160.00 

"If  the  applicant  be  over  seventy 
years  of  age 100.00 

"Sec.  45.  Any  master  mason  wishing  to 
secure  a  home  for  himself  in  his  declining 
years  shall,  upon  becoming  a  member  of  this 
corporation  and  the  payment  of  four  hundred 
dollars  ((400)  in  addition  to  his  membership 
fee,  be  at  once  nominated  by  a  majority  vote 
of  the  board  of  managers  for  admission  into 
the  home,  in  accordance  with  section  41  of 
these  by-laws.  He  shall  be  exempt  from  the 
payment  of  annual  dues,  and  upon  reaching 
the  age  of  sixty  (60)  years  or  upwards,  shall 
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have  precedence,  according  to  date  of  nominn^ 
tion,  of  all  other  master  masons  nominated  by^ 
either  representatives  or  by  individual  mem- 
bers,  subject,  however,  to  the  re8triction»< 
of  section  43  of  these  by-laws;  provided,  that 
any  member  of  this  corporation,  becoming  ai>. 
inmate  of  the  home,  shall  thereby  forfeit  and 
terminate  his  membership  in  the  corporation. 
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PEBMANENT  FUin>. 

"Sec.  46.  The  permanent  fund  shall  consisr 
of  tbe  fees  for  life  membership  and  admisaioD 
of  inmates,  and  of  all  donations  and  bequests, 
when  not  otherwise  designated  by  the  donor 
or  legatee  and  such  other  amounts  as  may  be: 
voted  to  the  fund  by  the  board  of  managers. 

"All  investments  in  the  permanent  fund 
shall  be  made  under  tbe  supervision  and  di- 
rection of  the  committee  on  finance,  who  shall 
make  a  report  of  tbe  investments  in  the  fund, 
annually,  or  whenever  required,  to  the  board 
of  managers  and  the  corporation. 

"The  interest  from  such  investments  «hall 
be  paid  to  tbe  treasurer  for  the  general  uses  of 
the  corporation." 

Further  facts  appear  in  the  opinion. 

Messrs.  Isaac  H.  Shields*  James  Al- 
cox*n,  and  Charles  F.  Warwick,  for  ap- 
pellant: 

As  the  legislature  could  not  go  beyond  tbe- 
power  conferred  by  the  constitution,  the  Act 
of  1874  cannot  be  construed  to  extend  tbe  ex- 
emption from  taxation  to  any  associations  or 
institutions  other  than  institutions  of  purely 
public  charity. 

By  the  use  of  the  phrase  "public  charity** 
the  constitution  recognizes  a  charity  which  i» 
not  pul;^lic.  and  only  exempts  from  taxation 
that  charity  which  is  wholly,  entirely,  and 
completely  public. 

Tbe  latest  and  broadest  definition  of  a  pub- 
lic charity  is,  "whatever  is  gratuitously  done  or 
given  in  relief  of  the  public  burdens,  or  for 
the  advancement  of  the  public  good." 

Episcopal  Academy  v.  Philadelphia^  150  Pa. 
665. 

The  public  character  of  the  charity,  then,  i» 
determined  not  from  the  motives  or  sect  of 
the  donors  or  those  in  control,  but  from  the 
donees  or  beneficiaries. 

A  purely  public  charity  is  one  for  the  bene- 
fit of  the  public  and  not  for  the  members  of 
an  order,  sect,  or  denomination.  It  must  be 
founded,  endowed,  and  maintained  by  public 
or  private  charity. 

A  preference,  as  in  Episcopal  Academy  ▼. 
Philadelphia,  supra;  Burd  Orphan  Asylum  y. 
Upper  Darby  tkhool  Dist.  90  Pa.  85;  Bono- 
huoKs  App,  86  Pa.  806,— does  not  prevent  the 
charity  from  being  purely  public,  nor  does  the 
fact  that  the  beneficiaries  pay  part  of  the  ex- 
penses of  the  institution  as  in  Northimpton 
County  V.  LafayeUo  College,  128  Pa.  132; 
Philadelphia  v.  Women*s  Christian  Asso.  12S 
Pa.  572. 

In  Delaware  County  Inst,  of  Science  y.  Del- 
aware County,  04  Pa.  168,  where  a  library.waa« 
established  for  the  use  of  tbe  members  only^ 
it  was  held  not  to  be  a  purely  public  charity. 

So  in  Miller^s  App,,  10  W.  JS,  C.  168,  where 
the  school  was  erected  for  the  education  of  tbe 
children  of  catholic  parents. 
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Section  9,  article  9,  of  the  Oonstitution,  re- 
pealed all  special  exemption  laws. 

AUeffheny  County  y.  QiUon,  90  Pa.  897,  85 
Am.  Rep.  670;  Perkim  v.  tUaek,  86  Pa.  270;  Ia- 
TUgh  Ircn  Ch,  ¥•  Lotoer  Macungie  Ttop.  81  Pa. 
484. 

Mr.  Robert  H.  Hinckley,  for  appellee: 

The  Act  of  May  14,  1874,  Pamphlet  Laws, 
158,  does  not,  by  any  of  its  terms,  repeal  the 
preyious  Statute  of  1871. 

A  general  affirmative  statute  will  not  repeal 
a  previous  particular  statute  upon  the  same 
subject,  though  the  provisions  of  the  former 
be  different  from  those  of  the  latter. 

BeU  y.  Allegheny  County,  149  Pa.  881,  80  W. 
N.  G.  194. 

The  exemption  contained  in  the  Act  of  1871, 
yyhereby  the  masonic  home  was  incorporated, 
conferred  a  spedlal  privilege  upon  the  home, 
aod  this  privilege  cannot  be  repealed  by  any 
general  law  without  words  of  express  repeal. 

WiUiammort  y.  Brown,  84  Pa.  488;  Sifred  v. 
Chm,  1C4  Pa.  179. 

The  provisions  of  the  Constitution  of  1874 
'*  did  not  execute  themselves  so  as  to  repeal 
any  existing  laws,  providing  for  the  assessment 
and  collection  of  taxes;"  they  merely  impose 
restrictions  upon  the  future  legislation  when  it 
ahould  be  enacted. 

CoatemiOe  Oas  Co.  y.  ChuUr  County,  97  Pa. 
476;  Erie  County  v.  Erie,  118  Pa.  867;  Alle- 
gheny County  y.  Gibson,  90  Pa.  411,  85  Am. 
Rep.  670;  Ecane  y.  PhiUipi,  117  Pa.  287. 

The  true  test,  whether  a  charity  is  a  purely 
pnblic  one  within  the  meaning  of  the  Act  of 
1874,  is  whether  there  is  any  train  or  profit  to 
any  class  of  persons  or  corporation  who  can 
assert  a  right  to  be  beneficiaries. 

Burd  Orphan  Aeylum  v.  Upper  Darby 
School  Dist.  90  Pa.  31. 

As  in  that  case  a  iimit  of  the  bounty  of  the 
asylum  to  those  who  were  Episcopalians  was 
not  held  to  detract  from  its  public  character, 
so  Furely  the  fact  that  the  benefits  of  the  ma- 
sonic home  are  limited  to  those  who  become 
masons  could  not  be  held  to  detract  from  its 
public  character. 

Philadelphia  v.  Women's  Christian  Asso, 
125  Pa.  672. 

What  right  has  the  city  to  say  to  the  charita- 
bly disposed  persons,  '*  We  will  take  the  money 
you  intended  for  the  support  of  these  poor 
Lelpless  inmates,  and  apply  it  to  the  use  of  the 
city?" 

Donohugh's  App.  86  Pa.  818. 

The  case  of  Episcopal  Academy  y.  Philadel- 
phia, 150  Pa.  565  (1892),  is  one  of  a  purely  de- 
nominational school,  supported  by  fees  re- 
ceived from  those  who  are  educated. 

In  Blenon's  EstaU,Bnghi\ey  (Pa.)  888,  the 
testator  left  property  '*to  the  different  institu- 
tions of  charity  and  beneficence  constituted 
and  established  at  Philadelphia  for  the  relief  of 
the  unfortunate  and  for  those  who  live  under 
the  influence  of  infirmities  and  of  every  sort  of 
priyation,  without  any  distinction  of  sect  or 
religion." 

It  was  held  by  the  court  that  societies  of  a 
reli^ous  character,  whose  charities  were  ex- 
clusively confined  to  a  particular  sect,  were  not 
excluded  from  the  benefits  of  the  charitable 
bequest 

The  founders  of  the  masonic  home  founded 
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a  free,  pure  charity  for  the  benefit  of  that  in- 
definite class  of  the  public  who  might  become 
free  masons.  A  man  is  as  likely  to  become  a 
free  muson  as  he  is  to  become  a  seaman,  and 
yet  a  charity  founded  as  a  sailor's  snug  harbor 
ioT  sailors  only  was  sustained. 

Atty  Gen,  y.  Pearee,  2  Atk.  87. 

So  a  charity  to  the  poor  of  a  particular  town- 
ship. 

Latorence  County  y.  Leonard^  88  Pa.  206. 

A  trust  to  educate  male,  white  orphans,  or 
for  the  assistance  and  encouragement  of  young 
mechanics,  or  to  procure  food  during  the  win- 
ter for  poor  housekeepers  who  are  widows,  or 
for  the  he1(>  of  those  placed  in  a  hospital  dur- 
ing the  existence  of  yellow  feyer,  or  to  pay 
premiums  to  ingenious  men  and  women  who 
make  useful  inventions,  or  for  a  hospital  for 
the  relief  of  the  indigent  blind,  or  for  a  trust  to 
renew  shade  trees,  or  for  a  trust  for  the  poor 
of  the  northern  liberties,  or  for  a  trust  for  poor 
widows  as  are  not  assisted  by  any  public  char- 
ity, or  a  trust  to  pay  money  to  soup  societies, 
or  a  trust  for  the  benefit  oi  widows  whose  hus- 
bands have  died  within  the  limits  of  South- 
wark,  and  to  no  other  description  of  widows, 
is  a  valid  public  charity. 

Philadelphia  y.  Fox,  64  Pa.  172. 

Deajit  J,,  delivered  the  ooinion  of  the 
court: 

There  is  nothing  of  doubt  in  this  case  ex- 
cept the  question  as  to  whether  the  appellee 
is  an  **  institution  of  purely  public  charity,* 
within  the  meaning  of -section  1,  article  9, 
of  the  Constitution  of  1874.  If  it  be  not, 
nothing  in  its  charter  or  the  statutes  can  ayail 
to  exempt  it  from  liability  to  taxation.  The 
contention  turns  on  the  constitutional  mean- 
ing of  the  words  ** purely  public  charity.* 
**  Words  in  a  constitution,  that  do  not  of  them* 
selves  denote  that  they  are  used  in  a  techni- 
cal sense,  are  to  have  their  plain,  proper, 
natural,  and  obyious  meaning. "  Monongahela 
yat.  Co,  y.  Coons,  6  Watts  &  B.  114.  The 
legal  definition  of  the  word  "charity"  has 
been  the  subject  of  much  discussion  in  the 
courts,  especially  in  those  of  England,  but 
its  meaning  here,  discarding  all  technical 
sense,  is  **a  gift  to  promote  the  welfare  of 
others."  The  appellee  clearly  is  a  charity. 
It  provides  for  and  maintains  in  the  **  Ma- 
sonic Home"  indigent,  afflicted,  and  aged 
free  masons.  This,  too,  from  yoluntary  con- 
tributions, without  charge  to  the  benefici- 
aries, and  with  no  profit  either  to  the  cor- 
poration or  to  its  omcers.  Not  one  of  the 
corporate  officers  receives  a  cent  of  compen- 
sation for  administering  its  affairs.  Such 
unselfishness  excites  the  admiration  and  ap* 
proyal  of  all  friends  of  humanity.  Gen. 
Wagner,  president  of  the  home,  testifies: 
The  number  of  inmates  at  present  is  thirty. 
Their  ayerage  age  is  seventy-two  years.  All 
are  decrepit.  If  they  could  support  them- 
selyes,  they  would  not  be  admitted.  The 
money  to  support  them  is  contributed  by  dif- 
ferent masonic  lodges,  individuals,  masons, 
men  and  women.  The  receipts  are  always 
less  than  the  expenses,  and  a  deficit  has  to 
be  made  up  at  the  end  of  each  year.  No  one 
is  benefited  except  the  inmates.  They  are 
fed,   clothed,   and  lodged  during   life  and 
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buried  at  death,  at  the  expense  of  the  home. " 
Of  course  if  this  be  uot  purely  charity,  noth- 
ing is.  But  is  it  a  public  charity?  The 
^ord  **  public"  relates  to  or  affects  the  whole 
people  of  a  nation  or  state.  Oen.  Wagner 
further  testifies :  **  The  home  is  open  only  to 
those  who  are  masons.  A  man,  to  be  ad- 
mitted, must  be  a  mason.  **  When  the  eli- 
gibility of  those  admitted  is  thus  determined, 
ft  seems  to  us  the  institution  is  withdrawn 
from  public,  and  put  in  the  class  of  private, 
charities.  A  charity  may  restrict  its  admis- 
sions to  a  class  of  humanity,  and  still  be 
public.  It  may  be  for  the  blind,  the  mute, 
those  suffering  under  special  diseases;  for 
the  aged,  for  Infants,  for  women,  for  men, 
for  different  callings  or  trades  by  which  hu- 
manity earns  its  bread :  and,  as  long  as  the 
classification  is  determined  by  some  distinc- 
tion which  involuntarily  affects  or  may  affect 
any  of  the  whole  people,  although  onl^  a 
small  number  may  be  directly  benefited,  it  is 
public.  But  when  the  right  to  admission  de- 
pends on  the  fact  of  voluntary  association 
with  some  particular  society,  then  a  distinc- 
tion is  maoe  which  concerns  not  the  public 
at  lar^e.  The  public  is  interested  in  the  re- 
lief of  its  memoers,  because  they  are  men, 
women,  and  children,  not  because  they 
are  masons.  A  home  without  charge,  ex- 
clusively for  Presbyterians,  Episcopalians, 
Catholics,  or  Methodists,  would  not  be  a  pub- 
lic charily.  But  then  to  exclude  every  other 
idea  of  public,  as  distinguished  from  private, 
the  worn  "purely"  is  prefixed  by  the  consti- 
tution. This  is  to  intensify  the  word  **  pub- 
lic,** not  ** charity."  It  must  be  purely  pub- 
lic ;  that  is,  there  must  be  no  aamixture  of 
any  qualification  for  admission,  heterogen- 
eous, and  not  solely  relating  to  the  public. 
That  the  appellee  is  wholly  without  profit  or 
gain  only  shows  that  it  is  purely  a  charity, 
and  not  that  it  is  a  purely  public  charity. 
Nor  does  the  argument  that  to  the  extent  it 
benefits  masons  it  necessarily  relieves  the 
public  burden,  affect  the  question.  There  is 
no  public  burden  for  the  relief  of  aged  and 
indigent  masons.  There  is  the  public  burden 
of  caring  for  and  relieving  aged  and  in- 
digent men,  whether  they  be  masons  or  anti- 
raasons ;  but  age  and  indigence  concern  the 
public  no  further  than  the  fact  of  Uiem ;  it 
makes  no  inquiry  into  the  social  relations  of 
the  subjects  of  tnem.  Burd  Orphan  Asylum 
y.  Upper  Darby  School  Disi.,  90  Pa.  21,  is 
cited  as  sustaining  a  different  view.  The 
test  there,  as  to  whether  the  defendant  was 
a  purely  public  charity,  was  whether  there 
was  any  gain  or  profit  to  any  class  of  persons 
or  corporations  who  could  assert  a  right  to 
be  beneficiaries.  As  there  was  not,  and  as  the 
administrators  of  the  charity  could,  in  their 
discretion,  select  those  who  should  be  the 
recipients  of  the  benefits,  giving  only  a  pref- 
erence, the  court  held  it  to  be  a  purely  pub- 
lic charity.  While  concurring  In  the  judg- 
ment in  that  case,  because  the  facts  showed 
it  was  administered  as  a  purely  public  char- 
ity, I  do  not  concur  in  the  reason  given  for 
dlstini^uishing  a  quasi  public  from  a  purely 
public  charity.  1  would  put  the  distinction 
on  firmer,  as  well  as  on  what  seems  to  me 
more  clearly  defined,  ground  :    Is  any  mem- 
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ber  of  humaqity — that  greater  public  of 
whom  the  commonwealth  is  constructively 
the  parent  or  trustee — excluded  because  he 
has  not  a  particular  relation  to  some  society^ 
church,  or  other  organization,  which  relation 
is  dependent  on  his  wholly  voluntary  act? 
If  so,  if  he  be  excluded  in  fact,  because  he 
is  not  a  Presbyterian,  free  mason,  or  a  mem- 
ber of  some  one  of  Uie  innumerable  religiooa, 
social,  or  beneficial  organizations  of  the  com- 
monwealth, then,  however  pure  may  be  the 
charity,  however  commendable  its  purpose, 
it  is  not  ** purely  public,"  and  Its  property 
must,  under  the  constitution,  be  taxed ;  not 
because  this  court  says  so,  but  because  the 
people  have  said  so  in  their  fundamental  law. 
Here,  while  the  charter  and  b^-laws  of  the 
institution  do  not  show  that  it  is  not  **  purely 
public,"  the  undisputed  facts  as  to  the  ad- 
ministration of  the  charity  show  that  none 
were  admitted  except  free  masons ;  of  course 
excluding  all  other  aged  and  indigent  men. 
because  they  had  not  chosen  to  become  mem- 
bers of  a  particular  society.  This  made  ad- 
mission aepend  on  an  artificial  badge  of 
distinction,  and  not  on  one  incident  to  hu- 
manity, and  therefore  it  is  not  **  purely  pub- 
lic." If  this  be  purely  public,  then  what  is 
not  purely  public?  This  is  not  a  question 
to  be  decid^  on  sentiment.  If  it  were,  our 
inclinations  would  prompt  to  a  different  con- 
clusion. But  there  is  not  much  sentiment 
in  the  constitution.  It  is  a  barrier  erected 
by  the  whole  people  against  encroachments 
on  the  rights  oi  the  people  as  a  whole.  They 
have  forbidden  an  annual  appropriation  of 
their  money  in  a  sum  equal  to  the  amount 
of  taxes  here  imposed,  for  the  benefit  of  a 
favored  few.  The  duty  of  a  court,  when 
called  upon  to  decide  such  a  question,  is  so 
plain,  that  ^he  who  runs  may  read."  As  to 
the  argument  that  the  Act  of  1871  exempted 
the  home  from  taxation,  the  Act  of  1874, 
when  read  in  connection  with  the  Constitu- 
tion of  1874,  repealed  all  such  exemptions 
enacted  after  the  constitutional  amendment 
of  1857.  It  is  so  decided  in  Woffnsr  Free 
Inst.  y.  Philadelphia,  182  Pa.  612,  and  PhU- 
adelphia  v.  Pannsylvania  Raepital,  184  Pa. 
171. 

Thejudprnent  i$  reversed  at  costs  of  appellee, 
and  a  new  trial  is  awarded. 

Williams,  J,,  dissenting: 

This  appeal  depends  on  a  definition.  Its 
decision  will  affect  many  of  the  noblest  char- 
ities in  the  state.  The  words  requiring  defi- 
nition are  the  words  ** purely  public,"  as 
used  in  section  1,  art.  9,  of  the  Constitution 
of  Pennsylvania.  The  paragraph  in  which 
the  words  occur  is  as  follows:  ^But  the 
general  assembly  may,  by  general  laws,  ex- 
empt from  taxation  public  property  used  for 
public  purposes,  actual  places  of  religious 
worship,  places  of  burial  not  used  or  held 
for  private  or  corporate  profit,  and  institu- 
tions of  purely  public  charity. "  A  majority 
of  this  court  holds  that  the  defendant,  the 
masonic  home,  is  not  an  institution  of  purely 
public  charity,  and  for  that  reason  is  subject 
to  taxation  like  all  other  property  held  by 
private  persons  or  organizations  for  private 
purposes.    The  correctness  of  this  decision 
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depends  on  the  result  of  two  preliminary  In- 
quiries :  First.  What  is  the  meanine  of  the 
words  ** purely  public,"  as  used  in  the  con- 
stitution? Becond.  What  is  the  character  of 
the  masonic  home,  and  its  work?  In  reply 
to  the  first  of  these  questions  it  should  be 
noticed  that  the  legislature  has  undertaken 
an  interpretation  or  the  constitutional  pro- 
vision, and  of  these  particular  words,  by  a 
law  passed  at  the  same  session  at  which  the 
adoption  of  the  constitution  was  formally 
declared.  The  law  was  passed  for  the  ex'- 
press  purpose  of  giving  effect  to  the  consti- 
tutional provision  authorizing  the  exemption 
of  certain  property  from  taxation,  and  to 
guide  the  taxing  officers  of  the  state  in  de- 
termining what  property  was  entitled  to  the 
exemption  authorized  by  the  constitution. 
This  purpose  made  it  necessary  to  consider 
and  determine  the  exact -extent  of  the  limits 
within  which  the  exercise  of  legislative 
power  was  permissible  under  section  1,  arti- 
cle 9 ;  and  to  define  accurately  each  class  of 
property  to  which  the  privilege  of  exemption 
was  extended  by  it.  Our  present  concern  is 
with  the  fourth  class,  viz.  :  ''Institutions 
of  purely  public  charity."  The  Act  of  1874 
interpretea  these  words,  and  enumerated  the 
institutions  embraced  by  them,  so  as  to  in- 
clude ''all  hospitals,  universities,  colleges, 
seminaries,  academies,  and  institutions  of 
learninff,  benevolence  or  charity,  .  .  . 
founded,  endowed,  and  maintained  by  pub- 
lic or  private  charity."  This  definition  is 
broad  enough  to  include  the  masonic  home, 
and  all  similar  institutions  of  charity ;  and, 
unless  the  constitutionality  of  the  act  can  be 
successfully  assailed,  the  judgment  of  the 
court  below  must  be  affirmed.  It  should  be 
noticed,  in  the  next  place,  that  this  court 
has  adopted  and  followed  the  legislative  defi- 
nition in  several  cases  in  which  the  question 
was  fairly  raised  and  squarely  decided.  The 
first  of  tnese  was  Burd  Orphan  Asylum  v. 
Upper  JDarby  School  DUt.,  90  Pa.  21.  The 
Burd  Asylum  was  founded  and  endowed  un- 
der the  will  of  Mrs.  Burd,  "to  establish 
an  asylum  for  poor  white  female  orphans." 
But  not  all  poor  white  female  orphans  were 
entitled  to  admission.  They  were  required 
to  be  of  legitimate  birth,  not- less  than  four 
nor  more  than  eight  years  of  age,  and  baptized 
in  the  Protestant  Episcopal  Church ;  prefer- 
ence being  given  to  such  orphans  in  the  city 
of  Philadelphia ;  after  them,  to  such  orphans 
in  the  state  of  Pennsylvania.  If  both  city 
and  state  failed  to  fill  the  asylum  with  those 
who  met  all  the  requirements,  then  poor 
white  female  orphans  within  the  required 
a^e  might  be  admitted  without  regard  to  the 
place  of  their  birth  or  the  fact  of  their  bap- 
tism. This  was  not  a  public  asylum  in  the 
sense  of  being  open  to  the  general  public. 
It  was  a  denominational  Institution,  under 
denominational  control,  open,  in  the  first  in- 
stance, to  children  baptized  in  the  churches 
of  the  denomination,  and,  if  enough  such 
could  be  found,  then  to  no  one  else.  We 
held  that  such  an  institution  was  a  charitv. 
As  it  was  administered  in  the  interest  of  the 
helpless  in  the  city  and  the  state,  it  was  a 
public  charity;  as  there  was  no  element  of 
private  or  corporate  gain  in  its  organization 
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or  management,  it  was  a  purely— that  is, 
wholly — public  charitv.  It  was  within  the 
letter  of  the  Act  of  1874,  and  within  the 
spirit  or  Intention  of  the  constitutional  pro- 
vision. In  Fire  Ins,  Patrol  of  Philadelphia 
V.  Boyd,  120  Pa.  624,  1  L.  R.  A.  417,  we 
held  that  an  organization  whose  purpose  was 
to  save  life  and  property  endangered  by  fires, 
without  charge  to  the  persons  or  to  the  own* 
ers  of  the  property  rescued  bv  the  efforts  of 
the  members  and  employes  of  the  orjraniza- 
tion,  was  a  charity.  It  was  supported  by 
contributions  made  by  insurance  companies 
and  otliers,  and  rendered  its  services  gratui- 
tously whenever  and  wherever  a  fire  occurred 
in  the  city.  It  was,  therefore,  a  public  char- 
ity ;  and,  as  there  was  no  profit  or  gain  to  its 
projectors  or  managers  contemplated,  and  no 
return  received  from  those  benefited  by  its 
labors,  it  was  wholly — that  is,  purely — a 
public  charitj^.  The  same  doctrine  was  held 
in  Philadelphia  v.  Women* e  Christian  Asso, 
125  Pa.  581 ;  in  Northampton  County  v.  La- 
fayette College,  128  Pa.  182;  and  jB>piseopal 
Academy  v.  Philadelphia,  150  Pa.  565.  In 
each  of  these  cases  the  Act  of  1874  was  treated 
as  a  correct  exposititm  of  the  constitutions) 
provision.  Other  questions  were  raised  and 
considered,  but  in  no  one  of  these  cases  has 
this  court  given  expression  to  the  slightest 
doubt  about  the  constitutionality  of  the  Act 
of  1874,  or  attempted  to  give  any  other  defi- 
nition of  the  words  "purely  public  charity" 
than  that  given  by  the  legislature  in  that 
act.  The  same  definition  may  be  found  In 
substance,  in  Donohugh  v.  tdbrary  Co.  oj 
Philadelphia,  86  Pa.  806,  in  which  we  said 
that  a  purely  public  charity  "is  not  neces- 
sarily one  solely  controlled  and  administered 
by  the  state,  but  the  phrase  extends  to  and 
Includes  private  institutions  for  purposes  of 
purely  public  diarity,  and  not  aaministcred 
for  private  gain."  We  defined  the  word 
"purely"  in  the  same  manner  in  that  case 
as  in  the  latter  cases  above  referred  to,  as 
meaning  "completely,"  "entirely."  The  in- 
stitution must  not  be  administered  for  private 
gain,  but  completely,  entirely,  purely,  in 
the  interest  of  the  charity,  upon  this  dis- 
tinction the  property  of  the  Delaware  County 
Institute  was  held  liable  to  taxation.  Del' 
aware  County  Inst,  of  Sdenee  v.  Delaware 
County,  94  Pa.  168.  The  advantages  of  that 
institute  were  confined  to  its  members,  and 
it  was  for  that  reason  a  private  charity,  if  it 
could  be  regarded  as  a  char  ft  v  at  all'.  The 
benefits  came  back  to  the  members,  who  were 
necessarily  the  contributors,  and  no  one  else 
shared  in  them.  It  was  not  intended  to  serve 
the  public,  or  to  relieve  in  the  slightest  de- 
gree the  public  burdens,  but  to  minister  to 
the  tastes  and  the  intellectual  improvement 
of  those  whose  money  purchased  the  books 
and  provided  for  their  care.  A  provision  for 
one's  self,  or  for  those  for  whom  he  is  legally 
bound  to  provide,  is  private  and  personal 
in  its  object.  It  has  no  public  purpose  or 
work.  So  a  hospital  or  school  designed  to 
secure  to  a  town  or  a  region  better  medical 
attention  or  better  education  than  would  oth- 
erwise be  within  the  reach  of  such  town  or 
region,  may  be  a  charity  in  an  important 
sense,  but  if  it  is  conducted  with  a  view  to 
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private  or  corporate  gain  it  is  a  private  char- 
ity. If  it  is  conducted  and  maintained  by 
the  gifts  of  individuals  or  the  public,  for  the 
.  l^n^t  of  its  inmates,  it  is  a  public  charity ; 
and/  beihti;  free  from  the  element  of  private 
or  corporate  gain,  it  is  a  purely  public  char- 
ity, within  me  meaning  and  the  letter  of  the 
Act  of  1874,  and  is  protected  from  taxation 
by  the  list  of  decided  cases  already  cited. 

But  let  us  suppose  that  the  legislative  defi- 
nition of  a  purely  public  charity  had  not 
been  made,  and  the  decisions  cited  had  not 
been  rendered,  and  the  question  was  now  to 
be  considered  as  one  of  first  impression,  how, 
In  such  case,  ought  it  to  be  determined?  The 
subject  before  the  framers  of  the  constitution 
was  taxation.  They  declared  this  should  be 
uniform,  and  levied  under  general  laws,  but 
tome  property  ought  not  to  bear  taxation, 
and  so  exemption  from  the  public  burden 
came  to  be  considered.  This  also  must  be 
regulated  by  general  law,  and  not  left  to  the 
caprice  of  favoritism  or  prejudice  of  the  law- 
makers. Where  may  the  legislature  draw 
the  line  that  shall  separate  the  taxable  from 
the  nontaxable  property  of  the  state?  This 
question  was  answered  by  the  adoption  of 
the  well -understood  distinction  between  pub- 
lic and  private  uses.  The  words  employed 
were  "public  property  used  for  public  pur- 
poses, " — that  is,  propert]^  the  title  to  which 
is  in  the  public,  and'  which  is  actually  used 
for  some  public  purpose;  ''actual  places  of 
religious  worship,"  no  matter  who  may  own 
them  or  worship  in  them,  for  the  support 
of  public  worship  t€nds  to  the  public  im- 
provement; **  places  of  burial,  not  used  or 
held  for  private  or  corporate  profit,"  for  the 
gift  of  land  to  the  public  for  purposes  of 
burial  is  a  gift  to  a  public  use ;  and,  finally, 
^institutions  of  purely  public  charity,"  or, 
in  other  words,  institutions  that  are  already 
ministering  to  the  public,  and  so  ought  not 
to  pay  taxes,  because  public  in  the  ends  they 
serve,  and  without  any  element  of  private 

fain  in  their  organization  or  management, 
'his  is  the  plain,  obvious  meaning  of  the 
consecutive  sentences  devoted  to  the  subject 
of  exemption  from  taxation.  Moreover,  the 
reason  for  any  exemption  should  be  con- 
sidered. Why  ought  any  property  to  be 
exempt?  Taxes  are  levied  and  collected  to 
provide  the  public  purse  with  money  for  the 
support  of  public  institutions  conducted  by 
it,  and  to  defray  public  expenses,  in  the 
preservation  of  order,  the  administration  of 
justice,  and  the  support  of  public  schools. 
A  woman  like  Mrs.  Burd,  or  a  man  like 
8t«phen  Girard  or  Isaiah  Williamson,  de- 
votes a  large  fortune  to  the  founding  and  en- 
dowment of  an  institution  intendSl  to  re- 
lieve the  public  burden  and  advance  the 
public  gooa,  by  taking  up  some  part  of  its 
work,  and  doing  ic  with  more  thoroughness 
and  fidelity  than  the  public  could  do  it 
through  its  officers.  The  property  of  such 
an  institution  is  not  simply  contributing, 
like  taxable  property  in  general,  to  the  pub- 
lic good,  but  is  devoted  absolutely  ana  ir- 
revocably to  it.  The  title  may  remain  in 
trustees,  but  it  is,  in  effect,  dedicated  wholly 
to  public  uses,  with  no  element  of  private 
gain  whatever.     To  levy  taxes  on  property 
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so  given  to  a  charitable  use  is  unjust  to- 
wards the  benevolent  giver,  and  is  coldly 
cruel  to  the  beneficiaries.  This  will  be  con- 
ceded as  to  the  Burd  orphan  asylum  and 
Girard  college.  To  deny  it,  would  be  to 
shock  the  public  sense  of  justice.  A  major- 
ity of  this  court,  however,  deny  exemption 
to  the  masonic  home,  and  the  reasoning  on 
which  that  denial  rests  would  logically  lead 
to  a  denial  of  it  to  all  social,  denomina- 
tional, or  trade  organizations  providing  for 
the  education,  support,  medical  treatment, 
and  burial  of  its  members,  their  widows,  and 
orphans.  What  is  the  masonic  home?  It  is 
a  corporation,  whose  object  is  set  out  in  its 
charter,  its  constitution,  and  its  by-laws. 
In  the  constitution  it  is  stated  thus:  ''The 
object  of  said  institution  shall  be  to  provide 
and  sustain  in  the  state  of  Pennsylvania  one 
or  more  houses  for, destitute  widows  and  or- 
phans of  deceased  free  masons  of  the  state, 
and  an  infirmary  or  infirmaries  for  the  re- 
ception and  care  of  sick  and  afflicted  free 
masons  in  indigent  circumstances,  and  all 
such  as  may  be  placed  under  its  charge  by 
its  managers."  in  the  by-laws  it  is  stated 
in  these  words:  ''The  masonic  home  shall 
have  for  its  object  to  provide  and  maintain 
a  home  for  indigent,  afflicted,  or  aged  free 
masons,  and  for  the  destitute  widows  and 
orphans  of  free  masons,  in  the  state  of  Penn- 
sylvania, and  for  such  others  as  may  be 
placed  under  its  charge." 

It  is  conceded  by  my  brethren  that  this  is 
a  charitable  object,  and  that  the  home  is  a 
charity.  The  point  taken  is  that  it  is  a 
private,  and  not  a  public,  charity.  It  was 
founded  and  endowed,  as  the  evidence  clearly 
shows,  and  it  is  maintained,  by  voluntary 
gifts.  Out  of  the  contributions  made  to  it 
the  grounds  and  buildings  have  been  paid 
for,  and  the  maintenance  of  its  inmates  pro- 
vided. It  is  supporting,  nursing,  and  car- 
ing for  thirty  or  more  aged  men,  who  would 
otherwise  be  dependent  upon  the  almshouse 
or  other  forms  of  chart ^  supported  by  taxa- 
tion. No  profit  is  possible  to  any  person, 
corporation,  or  society.  The  entire  plant, 
and  the  stream  of  voluntary  gifts  on  which 
it  is  dependent,  are  devoted  wholly  to  the 
charitable  work  described  in  the  constitution 
and  by-laws  of  the  home.  The  contributors 
get  nothing  for  their  money  but  the  approval 
of  their  consciences,  and  the  knowledge  that 
they  are  increasing  the  happiness  of  the  aged, 
indigent,  and  afflicted.  I  see  nothing  pri- 
vate about  such  a  charity.  It  is  not  limited 
in  its  work  to  the  donors  or  their  children. 
It  brings  no  pecuniary  benefit  or  return.  It 
is  done  in  relief  of  public  taxation,  and  in 
the  interest  of  humanity,  and  that  brotherly 
love  that  becomes  the  children  of  a  common 
father.  Preference  is  given  to  members  of 
the  masonic  fraternity,  their  widows  and  or- 
phans, but  it  is  also  open  to  all  persons,  re- 
gardless of  their  relation  to  the  masonic 
body,  who  may  apply  for  admission,  and  be 
found  by  the  managers  to  be  suitable  per- 
sons "to  be  placed  under  its  charge."  Its 
doors  are  as  wide  as  those  of  the  Episcopal 
academy,  or  the  Burd  orphan  asylum,  or  the 
Girard  college.  The  requisites  to  admission 
are   fewer  and   simpler.      They   are,    first. 
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4nason{c  connection,  and  belplessnefls ;  next, 
helplessness,  and  suitability  for  admission 
-to  an  institution  conducted  in  the  manner 
:«doDted  b^  the  managers  for  the  home.     The 
qualifications   in   both  instances  are  to  be 
jud|i;ed  of  by  the  managers.    So  in  any  alms- 
house or  hospital  or  asylum,  the  fitness  of 
the  applicant  for  admission  must  be  deter- 
mined by  the  proper  officer  before  the  doors 
will  open  to  him  or  her.    But  it  will  per- 
haps be  said  that  the  purpose  that  moved 
the  contributors  was  to  provide  for  masonic 
brethren  and  Uieir  families,  and  that  this 
ought  to  subject  their  gifts  and  their  noble 
-charity  to  taxation.     Then  every  denomina- 
tional hospital,  school,  or  asylum  should  be 
taxed  for  the  same  reason.     All  contribute 
Alike  to  the  public  good;  all  alike  relieve 
^he  public  burden  and  the  taxpaying  prop- 
•«rty  of  the  commonwealth ;  but  all  give,  to 
«onie  extent,  preference  to  a  particular  class 
of  the  public,   and  then  open  their  doors 
to  those  outside  the  class  who  are  within 
the  general   purpose  of  the  charity.     The 
women*s  christian  association  has  for   its 
beneficiaries  voung  unmarried  women.    The 
«nug  harbor  tor  seamen  provides  for  sailors. 
The  bricklayers'  union  for  a  limited  sub- 
>di vision  of  house  builders.    The  homes  for 
mechanics,   apprentices,    newsboys,    sewing 
women,  actors,  disabled  clergymen,  and  the 
like,  all  limit  admission  to  the  class  of  per- 
sons   described    in  the    names   they    have 
adopted.    ladeed,  in  all  charitable  institu- 
tions, whether  founded  and  maintained  by 
private  beneficences  or  by  public  taxes,  some 
principle  of  selection  prevails.     The  county 
poorhouse  is  for  the  care  of  those  whose  legal 
settlement  is  within  certain  geographical 
lines,  and  the  wretch  who  cannot  show  his 
title  to  admission  on  the  map  must  starve  on 
the  outside.     A  member  of  the  great  public 
mfty,  like  Lazarus,  subsist  on  crumbs,  or  die 
for  want  of  them  at  the  gateway  of  a  ''pub- 
lic charity,"  if  he  belongs  to  another  ''poor 
•district."    Such  a  thing  as  a  charitable  in- 
rstitution  that  is  open  absolutely  to  the  gen- 
eral public  witJiout  limitation  or  restriction 
is  not  to  be  found  in  our  state  or  country. 
Sailors  and  soldiers  are  cared  for  by  the  puo- 
lic  in  separate  homes  and  separate  hospitals. 
The  state  cares  for  injured  miners  in  hospi- 
tals devoted  to  them  exclusively.     The  deaf 
.are  in  one  institution,  the  dumb  in  another, 
the  blind  in  a  third.    Hospitals  are  provided 
for  consumptives,  for  persons  afiSicted  with 
-contagious  or  infectious  diseases,  for  invalids 
whose  diseases  are  of  a  nervous  origin,  and 
so  on.     The  feeble-minded  are  gathered  in 
•one  place,  those  crippled  or  deformed  in  body 
in  another.    The  fouudling  has  institutions 
to  which  it  is  admitted,  and  from  which 
-others  are  excluded.     Homes  for  aged  per- 
sons, for  aged  couples,  for  fallen  women, 
are  open  only  to  those  for  whom  the  charity 
was  founded.    Then,  too,  there  are  homes  for 
widows,  to  admission  to  which  a  previous 
marriage  and  the  death  of  a  lawful  nusband 
4ire  the  necessary  requisites;  schools  for  sol- 
<iiers'  orphans,  from  which  all  other  children 
Jire  excluded ;  homes  for  decayed  merchants, 
for  superannuated  and  disabled  clergymen, 
for  disabled  and  aged  firemen,  and  a  long 
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list  of  similar  charities  founded  for  a  class 
of  benefioiaries  selected  by  reference  to  their 
trade,. occupation,  social  position,  denomina- 
tional affiliation,  age,  color,  disease,  or  place 
of  residence.  These  are  all  engaeed  in  min- 
istering to  the  public  needs.  They  all  do 
some  part  of  the  work,  and  bear  some  part 
of  the  burden,  that  would  otherwise  fall 
upon  the  public.  They  are  all  public  chari- 
ties, and,  when  free  from  any  private  or  cor- 
? orate  ^in»  are  purely  public  charities, 
'he  institution  now  made  subiect  to  taxation 
by  the  decision  lust  rendered  is  one  of  the 
many  charities,  doing  the  work  of  the  pub- 
lic without  the  aid  of  public  money,  ana  do* 
ing  it  more  tenderly  and  more  thoroughly 
than  it  could  be  done  In  charitable  institu- 
tions supported*  by  taxation.  Such  institu- 
tions not  only  provide  food  and  clothing  and 
necessary  medical  attention  to  their  inmates, 
but  they  go  further,  they  seek  to  assuage  the 
sorrows,  and  cheer  the  last  days  of  those  to 
whom  they  minister,  and  surround  them  with 
the  comforts  of  a  well-appointed  home.  For 
this  added  liberality  ana  care  they  are  de- 
clared to  be  private  charities,  and  compelled 
to  take  part  of  the  gifts  of  the  benevolent 
from  those  they  were  intended  to  benefit,  and 
use  it  to  pay  taxes  upon  property  actually 
dedicated  to  tlie  public  use.  The  position 
of  the  city  of  Philadelphia  in  levying  taxes 
upon  such  diarities  is  ungracious.  It  says, 
in  effect,  to  them :  **  It  is  true,  your  prop-  . 
erty  represents  the  unselfish  gifts  of  the  be- 
nevolent; it  is  true  that  it  is  devoted  to  the  , 
relief  of  sufTcrinfi^.  and  the  care  of  persons  ' 
who  must  otherwise  be  chargeable  to  us ;  it 
is  true  that  your  work  is  for  the  public  good, 
and  in  relief  of  taxpayers, — but  you  must  do 
what  we  do  not ;  you  must  ask  no  questions, 
and  take  all  who  come.  If  you  do  not,  then 
charity  is  a  luxury  which  we  shall  tax  you 
for.  You  must  convert  your  home  into  a 
mere  public  almshouse,  or  else  pay  roundly 
for  the  privilege  of  carrying  part  of  the  pub- 
lic burden."  The  Judgment  of  this  court 
seems  to  be  that  the  position  of  the  city  is 
correct,  and  that,  notwithstanding  the  fact 
that  a  man  or  a  society  devotes  a  fortune  to 
the  care  of  the  helpless  and  the  relief  of  the 
taxpayers,  the  property  occupied  for  the  pur* 
poses  of  the  charity  so  founded  and  main- 
tained must  be  treated  as  a  bnsiness  invest- 
ment, and  compelled  to  pay  taxes,  though 
the  money  used  for  that  purpose  is  taken  out 
of  the  mouths  and  ofF  the  bodies  of  the  in- 
mates. I  dissent  from  the  j udgmen t  and  from 
the  reasons  on  which  it  is  rested.  In  my 
opinion,  nothing  marks  the  advancement  of 
the  age  in  whidi  we  live  so  much  as  the 
firrowtii  of  organized  charity,  and  the  in* 
creased  care  for  the  unfortunate  and  the  help- 
less. This  growth  shows  itself  in  the  char- 
acter of  the  hospitals,  reformatories,  and 
asylums  supported  by  the  public  funds.  It 
is  seen  in  a  still  more  striking  manner  in 
the  number  and  variety  of  richly  endowed 
charitable  institutions  that  owe  their  exist- 
ence and  their  power  for  good  to  the  muni- 
ficence of  individuals.  So  long  as  sickness 
and  poverty  and  misfortune  are  in  the  world, 
so  long  this  field  for  private  generosity  will 
offer  room  for  the  labors  and  the  fortunes  of 
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the  benevolent.  The  better  the  field  is  oc- 
cupied, the  better  it  will  be  for  the  public 
at  large,  and  for  the  individuals  who  help 
to  make  up  the  indefinite  body  we  call  the 
public.  Now  and  then  some  piece  of  prop- 
erty used  for  charitable  purposes  may  cease 
to  pay  taxes,  but  for  every  dollar  so  with- 
beld  from  the  public  treasury  many  dollars 
will  be  saved  to  it  by  the  relief  of  the  pub- 
lic burdens  by  means  of  the  charity  so  estab- 
lished. 

But  if  we  lift  our  eyes  from  the  tax  list, 
and  consider  the  work  done  bv  these  chari- 
ties, of  which  there  are  several  hundreds  in 
this  city  alone,  we  shall  see  that  the  public 
gain  from  their  labors  and  expenditures  is 
Incalculable.  There  is  probably  no  city  on 
either  side  of  the  ocean  so  justly  celebrated 
for  the  multitude  of  its  charitable  institu- 
tions as  Philadelphia.  A  distinguished  cit- 
izen, who  is  himself  actively  identified  with 
several  of  them,  places  the  total  number  at 
about  600.  Some  of  these  are  supported  by 
public  funds,  but  most  of  them  are  monu- 
ments to  the  enlightened  liberality  of  pri- 
vate citizens  who  have  given  their  money 
with  a  freedom  and  discrimination  that  are 
without  any  parallel,  at  least  in  this  country. 
It  would  be  difficult  to  name  a  form  of  suf- 
fering that  has  not  been  provided  for  by  some 
generous  man  or  woman  whose  attention  has 
in  some  manner  been  drawn  to  that  particu- 
lar field  for  charity.  The  sums  thus  dedi- 
cated to  the  public  service  make  an  enormous 


A^gr^g&te,  and  the  institutions  supported  by^ 
them  embellish  the  city,  and  honor  it.  The- 
masonic  home  is  one  of  these.  It  now  en- 
Joys  the  undesirable  distinction  of  being  the 
first  admitted  charity  which  has  no  trace  of 
private  or  corporate  gain  about  its  organiza- 
tion or  management  to  be  condemned  by  tbl» 
court  to  the  payment  of  taxes  as  the  price  of 
being  allowed  to  go  on  with  its  unselfish 
work  of  charity,  ft  carries  part  of  the  pub- 
lic burden.  It  lifts  what  it  carries  off  the 
shoulders  of  the  taxpayers.  It  does  this  with 
a  stream  of  generous  contributions  from  the 
pockets  of  private  citizens.  But  it  is  now 
judicially  determined  that  it  must  take  the 
money  contributed  for  the  care  of  the  sick, 
the  infirm,  the  aged,  the  afflicted,  and  use  a 
part  of  it  to  pay  taxes  on  the  buildings  and 
grounds  in  which  its  work  is  carried  on,  and 
fn  which  the  homeless  and  helpless  are  shel- 
tered and  fed.  I  dissent  wholly  from  the 
proposition  that  such  charities  are  private. 
They  are  purely  public.  They  are  within 
the  Act  of  1874,  as  is  admitted.  They  are 
within  our  own  cases  beyond  any  doubt. 
They  are  within  the  intent  and  meaning  of 
the  constitution,  and  are,  in  my  opinion, 
clearly  entitled  to  exemption  from  taxation. 
I  would  affirm  the  judgment  of  the  court  be- 
low. 

Oreen*  </.,  concurs  in  the  foregoing  opin- 
ion. 
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!•  The  act  of  one  irhov  miaeqvainted 
with  the  pUui  andvses  of  aji  archway 
eoTOiingf  ralliray  tracks  leadlni^  into 
a  maniifkctnring  eatabliflhment,  at- 
tempts to  pass  through  it  without  license, 
DOtwlthstaDdlng  obvious  danfiren  trom.  the  oar- 
rowneas  of  the  aroh  and  the  obstruoted  view  of 
the  track,  will  preyent  recovery  from  the  rail- 
road company  for  merenealigeDce  in  propelling 
into  the  archway  at  a  speed  prohibited  by  the 
olty  ordinance  a  car,  by  which  he  is  killed. 

9.  Willftilness  is  not  shown  hy  mere 
Ihilnre  to  provide  for  the  protection  of 
a  possible  trespasser  in  an  archway  oover- 
inir  railway  tracks  leading  into  a  manufaotaring 
eetabllshment  Into  which  a  car  is  propelled  at  a 
negligent  speed  so  as  to  render  the  railway  com- 
pany liable  for  his  death  notwithstandinff  his 
contributory  neffliffenoe. 

(Junee,  189B.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Bartholomew  County 


in  favor  of  defendant  In  an  action  brouffht  to 
recover  damapres  for  the  death  of  plaintiff's  in- 
testate alleged  to  have  been  caused  by  the  neg- 
ligence or  willful  wrong  of  defendant.  J^- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Atessri,  J.  F.  Cox  and  W.  L.  Coz,  for 
appellant: 

The  only  way  to  avoid  the  sufficiency  of 
this  complaint,  is  to  hold  that  before  appellee 
could  be  guilty  of  a  willful  act  it  must  have 
seen  deceased  and  intended  to  inflict  the  iden- 
tical injury. 

Where  the  negligence  of  defendant  Is  so- 
gross  as  to  imply  a  disregard  of  consequences, 
or  a  willingness  to  Inflict  injury,  the  plaintiff 
may  recover  though  he  be  a  trespasser,  or  did 
not  use  ordinarv  care  to  avoid  the  injury. 

Lafayette  db  L  R  Oo,  v.  Adam$,  26  Ind.  76; 
Indianapolis,  P.  A  0.  E,  Co.  v.  Petty,  80  Ind. 
261;  Carter  ▼.  LouiwiUe,  N,  A.  db  G.  R.  Co, 
98  Ind.  552,  49  Am.  Rep.  780;  Palmer  v.  Chi- 
cago, BL  L.dbP.  E.  Co,  112  Ind.  250;  Brannan 
V.  Kokomo,  G.  db  </l  Qratd  Road  Co,  115  Ind. 
115;  Peneo  v.  MeCormiek,  9  L.  B.  A.  813,  125^ 
Ind.  116;  Cooley,  Torts,  674;  1  Hale,  P.  C. 
Am.  ed.  475. 

Appellee  used  the  archway  in  loading  cara 
with  cerealine  to  be  shipped  over  its  road,  de- 
ceased used  it  as  others  did,  in  passing  through 


KoTB.~Tbe  above  case  is  valuable  for  its  distino- 
tlon  between  mere  negligence  and  sacb  wiUfol- 
nesB  as  will  preclude  a  defense  of  contributory 
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nealiffence.  See  in  this  connection  the  note  t» 
Robinson  v.  Oregon  Short  Line  A  U.  K.  B.  Oo> 
(UtahMS  L.  iUA.76&. 
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tbe  building.  Where  persoDS  are  given  li- 
cense to  pass  through  a  building, — that  is  are 
permitted  to  do  so,  there  being  a  footway 
through,  opened  to  the  public,— a  person  is 
not  a  trespasser  under  such  circumstances, 
not  such  a  trespasser  as  the  law  imputes  to 
bim  neirligence. 

Whart.  Neg.  §  849. 

A  railroad  company  is  not  Justified  in  main- 
taining a  footway  through  an  archway  that 
has  the  appearance  of  safety,  and  then  reck- 
lessly rolling  a  car  into  such  archway,  giving 
those  therein  no  chance  to  escape  death.  The 
deceased  being  in  the  archway  under  the  cir- 
cumstances did  not  contribute  to  his  injury. 

Groi€9  V.  ThomaB,  95  Ind.  861, 48  Am.  Rep. 
727. 

The  archway  assumed  the  appearance  of 
safety,  nothing  to  warn  him  of  pending  dan- 
ger. Appellant's  decedent  thought,  from  tbe 
appearance,  that  if  cars  were  rolled  into  the 
archwny  be  could  step  to  one  side  and  be  safe. 
Appellee  knew  if  he  was  in  there  he  could 
not  escape  as  tbe  car  would  fill  the  archway 
from  wall  to  wall.  So  the  knowledge  of  dan- 
ger was  not  as  well  understood  by  the  one  as 
the  other.  The  law  does  not,  under  the  cir- 
cumstances, enjoin  the  same  degree  of  CHre 
upon  the  injured  party  as  upon  the  aggressor. 

Ohio  A  M.B,Co.  ▼.  SeWy.  47  Ind.  471,  17 
Am.  Rep.  719. 

In  a  complaint  for  willful  injury,  it  is  not 
necessary  to  show  that  the  plaintiff  was  with- 
out contributory  fault  or  that  an  animal  so 
injured  was  rightfully  on  the  track. 

Chicago,  St.  L.  dt  P.  B.  Co.  v.  JSaah,  1  Ind. 
App.  297. 

Mr.  S.  St»nBifer»  for  appellee: 

The  spirit,  meaning,  and  purpose  of  the  or- 
dinances are  tbe  protection  of  persons  on  pub- 
lic crossing  and  streets  occupied  by  railroads, 
places  where  the  public  have  a  right  to  be  and 
are  expected  to  be. 

Patterson,  Railway  Accident  Law,  160; 
Lockwood  V.  Chicago,  N.  W,  R,  Co.  55  Wis. 
60,  6  Am.  &Eng.  R.  R.  Cas.  151;  Baltimore 
<t  0,  B,  Co,  V.  State,  62  Md.  479,  19  Am.  A 
Eng.  R.  R.  Cas.  88;  Randall  v.  Baltimore  A 
0,  R.  Co.  109  U.  8.  478,  27  L.  ed.  1008;  Roaenr 
herger  ▼.  Grand  Trunk  R.  Co.  8  Ont.  App. 
Rep.  482,  Clark  v.  Missouri  Pae.  B.  Co.  86  Kan. 
850;  BeU  v.  Hannibal  dbSt.  J.  B.  Co.  72  Mo.  50; 
Bodges  v.  Si,  Louis,  K.  C.  db  N.  B.  Co.  71  Mo. 
60;  fiast  Tennessee,  V.  dk  O.  B.  Co.  v.  Feathers, 
10 Lea,  103;  St.  Louis  AS.  F.  B.  Co.  v.  Payne, 
29  Kan.  166;  Earty  v.  Central  B.  Co.  of  Neio 
Jersey,  42  N.  Y.  468;  C(yrdell  v.  Nevo  York 
Cent.  A  H.  B,  B.  Co.  64  N.  Y.  535;  Byrne  v. 
I^eu)  York  Cent.  A  H.  B.  B.  Co.  94  N.  Y.  12; 
O^DonneU  v.  Providence  A  W.  B.  Co.  6  R.  L 
211;  Alabama  G.  S.  R.  Co.  ▼.  Hauk,  72  Ala. 
112,  47  Am.  Rep.  408. 

By  what  right  or  authority  was  the  deceased 
in  the  archway?  There  was  the  narrow  arch- 
way with  the  railroad  track  through  it.  Even 
if  in  tbe  open  country  he  would  have  been 
held  to  knowledge  that  the  track  was  a  place 
of  imminent  perS,  much  more  so  situated  as  it 
was— a  death  trap.  From  all  shown,  tbe  de- 
cedent was  there  without  right,  a  trespasser, 
and,  therefore  the  complaint  is  bad,  regardless 
of  the  averment  that  he  was  free  from  faulr. 

LouisviUe,  N.  A.  A  C.  R.  Co.  v.  Ader,  110 
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Ind.  876;  Belt  R.  A  Stock  yard  Co.  v.  Mann^ 
107  Ind.  89;  Louisville,  N.  A.  A  C.  R.  Co.  v. 
Bryan.  Id.  51;  Ijmismlle,  N.  A.  A  C.  R.  Co.  v^ 
Schmidt,  106  Ind.    78;    Chicago    A  E.  L  R 
Co.  V.  Hedges,  105  Ind.  898;  7'erre  Haute  A  L 
R.  Co.  V.  Graham,  95  Ind.  286,  48  Am.  Rep. 
719;  Indianapolis  A  C.  R.  Co.  v.  McVlaren,  62* 
Ind.  568;  Palmer  v.  Chicago,  St.  L.  A  P.  R.  Co. 
112  Ind.  250;  Ivens  v.  Cincinnati,  W.  A  M.  R. 
.Co.  108  Ind.  27:  EvansviOe  A  T.  H.  R.  Co.  v. 
GHffln,  100  Ind.  221,  50  Am.  Rep.  788;  Ohio 
A  M.  R.  Co.  V.  Walker,  113  Ind.  196. 

To  constitute  a  license  it  must  appear,  either 
expressly  or  by  clear  implication,  that  the 
owner  of  the  track  authorized  them  to  use  it. 

Palmer  v.  Chicago,  St.  L.  A  P.  B.  Co.  112 
Ind.  261. 

As  a  rule  of  pleading,  there  must  be  an  aver- 
ment that  the  deceased  was  licensed  to  be 
where  he  was.  The  footway  and  habit  could 
but  be  links  in  tbe  chain  of  evidence  to  prove 
a  license.  Even  if  licensed,  tbe  archway  was 
none  tbe  less  dangerous,  and  it  was  negli|;ence- 
to  go  there  without  some  showing  of  legitimate- 
excuse  for  so  doing. 

EcansviUe  A  2\  H.  B.  Co.  ▼.  Griffln^  supra. 
See  strong  case  of  Kelley  v.  Hannibal  A  St.  J. 
R.  Co.  75  Mo.  188,  18  Am.  &  Eng.  R.  R.  Cas. 
038. 

The  violation  of  the  ordinances  belongs  to- 
the  domain  of  negligence. 

Shetfey  v.  EvansviUe  A  T.  H.  B.  Co.  121 
Ind  427. 

The  second  paragraph  to  the  complaint  faila^ 
to  show  willfulness. 

Louisville,  N.  A.  A  0,  B.  Co.  v.  Ader, 
Belt  R.  A  Stock- Yard  Co.  v.  Mann,  Louisville. 
NA.AC.  R.  Co.  V.  Bryan,  Louisville,  N.  A.  A 
C.  R.  Co.  V.  Schmidt,  and  Chicago  A  E.  L  R. 
Co.  V.  Hedges,  supra;  Pennsylvania  Co.  v. 
Sinclair,  62  Ind.  801,  80  Am.  Rep.  135;  Terrs 
Haute  A  L  R.  Co.  v.  Graham,  hens  v.  Cin- 
cinnati, W.  A  M.  R.  Co.  and  Shiffey  v.  Evans- 
viile  AT.  H  B.  Co.  supra. 

J.,  delivered  the  opinion  of  the- 


court: 

The  appellant  sued  the  appellee  for  dam^ 
ages  in  causing  the  death  of  William  A. 
Parker.  The  complaint  was  in  four  para- 
graphs, to  all  of  which  the  circuit  court  sus- 
tained demurrers,  and  this  ruling  is  here 
presented  for  review.  The  theory  of  the  first 
and  third  paragraphs  is  that  the  death  was- 
negligently  pr^uced,  while  the  second  and 
fourth  paragraphs  proceed  upon  the  theory  of 
willfulness  in  the  acts  complained  of.  The 
controlling  facts  alleged  in  any  one  of  the 
paragraphs  are  that  in  tbe  city  of  Columbus 
the  appellee  maintains  a  railway  switch  run- 
ning east  and  west,  and  crossing  the  com- 
pany's main  line  south  of,  and  near  to,  the 
station  building  and  platform ;  that  opposite 
the  station  is  located  the  cerealine  mill,  on 
the  west  side  of  said  main  track ;  that  in  said 
mill  was  an  archway  250  feet  long,  and  into 
which  said  switch  was  extended  and  main- 
tained for  the  purpose  of  placing  cars  within 
said  archway  for  loading  from  said  mill  of 
the  product  thereof ;  that  the  archway  waa- 
so  narrow  tliat  a  box  car  almost  filled  it  from 
wall  to  wall ;  that  on  the  north  side  of  saidi 
archway  was  a  walk  or  footway  four  feet  and' 
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two  inches  wide»  used  by  persoDS  passing 
through  the  building ;  that  in  the  immediate 
Ticinitv  of  said  crossing  were  usually  large 
numbers  of  people;  that  said  William  A. 
Parker  was  unaccjuainted  with  said  building 
and  its  surroundings  when  he  walked  into 
4aid  archway  upon  said  footway  to  a  point 
near  the  center  of  the  building,  and  was 
.killed.  It  is  alleged  that  the  appellee  then 
JLuew  that  persons  were  in  the  habit  of  pass- 
ing through  said  archway,  and  that  to  run  U 
•car  through  said  archway  at  great  speed 
would  endanger  the  lives  of  those  who  might 
be  therein  ;  that  there  was  then  an  ordinance 
of  said  city  limiting  the  speed  of  cars  to  four 
miles  per  hour,  and  requiring  that  some  per- 
son should  be  caused  to  proceed  in  advance 
of  any  car  moved  backwards  within  said  city, 
for  the  purpose  of  keeping  the  track  clear  of 
pedestrians :  that  in  disregard  of  the  require- 
ments of  said  ordinance,  and  of  the  situation, 
with  its  dangers  as  described,  the  appellee's 
servants  caused  an  engine  to  push  a  box  car 
over  said  switch  and  into  saia  archway  at  a 
speed  of  twelve  miles  per  hour,  unaccom- 
panied by  any  person,  ana  without  the  knowl- 
edge of,  or  warning  to,  said  decedent;  that 
«aid  car  so  running  ran  upon  and  killed  the 
decedent  there,  there  then  being  no  means  of 
•escape  for  him.  The  first  and  third  para- 
graphs allege  that  the  decedent  was  free  from 
negligence,  and  the  second  and  fourth  para- 
graphs omit  allegations  of  the  absence  of 
•contributory  negligence,  and  allege  that  the 
acts  compfainea  of  were  done  willfullv. 
There  is  also  an  effort  to  distinguish  the 
•charge  of  negligence  from  that  of  willful- 
ness bv  alleging  that  there  was  a  curve  in 
the  switch  which  prevented  the  decedent  from 
seeing  the  approaching  car,  and  that  from 
the  appearance  of  the  archway  he  believed 
in  good  faith  that  he  could  pass  through  in 
safety. 

It  is  conceded  bv  appellant's  learned  coun- 
sel that  the  specific  lacts  alleged  control  in 
the  construction  of  the  complaint,  and  that 
the  detached  phrases,  epithets,  and  conclu- 
sions cannot  prevail  against  the  facts  so  al- 
leged. It  is  further  conceded  that  the  fai  lure 
to  observe  the  ordinance  does  not  constitute 
willfulness,  and  it  is  so  held  in  Sherfey  v 
Emnsville  dh  T.  H,  R,  O).,  121  Ind.  427.  And 
it  is  conceded  that  the  presence  of  contribu- 
tory negligence  on  the  part  of  the  decedent 
would  defeat  a  recoverv  on  the  ground  of 
negligence,  and  that,  if  he  was  a  trespasser 
such  contributorv  neirligence  existed.  Con- 
sidering the  right  of  recovery  as  for  negli- 
gence, we  find  the  complaint  insufficient,  in 
that  it  not  only  fails  to  allege  a  license  to 
the  decedent  to  use  the  archway,  but  it  ap- 
pears clearly  from  the  facts  alleged  that  said 
archway  was  a  place  of  great  danger  for  one 
to  go  into.  It  was  narrow,  not  of  sufficient 
width  to  admit  a  box  car  and  furnish  room 
for  retreating.  Through  it  ran  a  railway 
switch,  and  said  switch  so  curved  as  to  pre- 
vent a  view  of  a  car  approaching  the  arch- 
way. The  decedent  was  a  stranger  as  to  the 
<conditions  then  existing  in  and  about  said 
archway,  including  its  uses  by  the  appellee. 
It  is  not  alleged  that  it  was  a  public  thor- 
oughfare, and  the  facts  alleged  would  seem 

23  L.  R  A. 


to  imply  that  it  was  not.  In  Tenturing  into 
the  archway  he  was  confronted  with  all  of 
the  elements  of  danger  that  the  situation  af- 
forded. He  was  in  outv  bound  to  observe  the 
dangers  thus  surrounding  him.  While  we 
find  it  unnecessary  to  say  that  the  facts  show 
a  rash  assumption  of  the  dangers  incident  to 
the  situation,  we  do  feel  that  it  is  beyond 
serious  doubt  that  he  was  a  trespasser  upon 
the  appellee's  track  when  he  lost  his  life. 
''It  is  not  enough  that  persons  do  occasion- 
ally use  the  track,  for  to  constitute  a  license 
it  must  appear^  either  expressly  or  by  clear 
implication,  that  the  owner  of  the  track  au- 
thorized them  to  use  it."  Palmer  v.  Chicano, 
8t,  L,  &  P,  B.  Co.  112  Ind.  250.  Here^  it 
does  not  appear  that  the  decedent  knew  of 
the  use  by  others  of  the  archway'  in  passing 
through;  on  the  contrary,  it  is  a  necessary 
inference  from  the  allegation  that  he  was 
unacquainted  with  the  building  and  its  sur- 
roundings; that  he  did  not  rely  on  tlie  use 
of  it  by  others  as  a  license  to  use  it  himself. 
With  this  conclusion,  the  first  and  third  par- 
agraphs were  insufficient,  and  the  demurrer 
was  correctly  sustained  to  them.  Some  of  the 
cases  supporting  this  conclusion  are:  Chi- 
cago dt  R  L  R,  Co,  V.  Hedges,  105  Ind.  898; 
Louismlle,  N,  A,  &  C,  R,  Co.  v.  Schmidt,  106 
Ind.  78;  I/>vismUe,  Jf.  A.  A  C.  R.  Co.  v. 
Bryan,  107  Ind.  51 ;  BeU  R.  A  Stock  Yard 
Co.  ▼.  Mann,  Id.  89 ;  Louisville,  N.  A.  A  C. 
R.  Co.  V.  Ader,  110  Ind.  876 ;  Palmer  v.  €%»• 
cago,  St.  L.  <k  P.  R.  Co.  supra. 

Considering  the  right  of  recovery  as  for 
willfully  causing  the  death  of  the  plaintiff's 
decedent,  it  is  proper  to  observe  the  absence 
of  an  allegation  that  appellee's  operatives 
knew  of  the  presence  of  Parker.  That  one 
may  be  held  liable  for  the  consequences  of  a 
willful  act  without  an  actual  knowledge  of 
the  presence  of  the  object  acted  upon  is  urged, 
and  may  be  conceded,  but  this  liability  is 
never  held  where  the  act  or  the  omission  is 
one  from  which  the  injury  could  not  reason- 
ably have  been  anticipated  as  the  natural  and 
prooable  consequence  of  such  act  or  omis- 
sion. Louisville,  ^.  A.  d  C.  R.  Co.  y,  Bryan^ 
supra.  In  this  case  the  rule  was  correctly 
stated  by  the  late  Judge  Mitchell  as  follows : 
**  Where  one  person  negligently  comes  into 
a  situation  of  peril,  before  another  can  be 
held  liable  for  an  iniury  to  him,  it  must 
appear  that  the  latter  had  knowledcre  of  his 
situation  in  time  to  have  prevented  the  in- 
jury ;  or  it  must  appear  that  the  injurious 
act  or  omission  was  by  design,  and  wa-ssuch, 
considering  the  time  and  place,  as  that  its 
nature  and  probable  consequences  would  be 
to  produce  serious  hurt  to  some  one.  To 
constitute  a  willful  injury,  the  act  which 
produced  it  must  have  been  Intentional,  or 
must  have  been  done  under  such  circum- 
stances as  evinced  a  reckless  disregard  for 
the  safety  of  others,  and  a  willingness  to  in- 
flict the  injury  complained  of.  It  involves 
conduct  which  is  quasi  criminal.  Louistdlle 
d  P.  Canal  Co.  v.  Murphy,  9  Bush,  522; 
Louisville  <&  2^.  R.  Co.  ▼.  Filbem,  6  Bush, 
574,  99  Am.  Dec.  690 ;  Peoria  Bridge  Asso, 
V.  Loomis,  20  111.  285,  71  Am.  Dec.  263." 

While  it  is  admitted  that  the  act  com- 
plained of  is  negligence,  it  is  earnestly  and 
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^kbly  contended  that,  under  the  circumstances, 
•considering  the  time,  the  place,  and  the  habit 
of  persons  to  pass  through  the  archway,  the 
«ct  evinced  a  reckless  disregard  for  the  safety 
of  others.  It  is  not  alleged  that  the  appel- 
lee did  not  possess  the  right  to  use  the  switch 
at  the  time  and  place  and  under  the  circum- 
stances then  existing.  The  exact  point  at 
issue  is  in  the  excessive  speed  of  the  car 
through  the  archway,  a  place  of  danger, 
without  affirmative  action  for  the  protection 
-of  a  possible  trespasser.  While  conceding 
•expressly  that  the  same  act  upon  an  open 
switch  would  have  been  but  negligence,  it 
is  argued  that  the  archway  gave  to  one  there- 
in no  means  of  escape,  and  that  a  different 
rule  should  obtain, — a  rule  whereby  such 
negligence  becomes  an  aggressive  wrong. 
In  the  decision  from  which  we  have  quoted 
the  place  of  Injury  was  a  street  crossing  in 
«  populous  city,  a  place  where  the  injured 
party  was  not  a  trespasser,  but  had  a  perfect 
right  to  go,  and  where  the  company  was  re- 
•quired  to  anticipate  his  presence.  The  cross- 
ing was  alleged  to  be  extra  dangerous  by 
the  track  being  hidden  from  view  for  some 
xlistance  by  intervening  buildings."  It  was 
there  held  that  the  facts  were  ''in  no  wise 
xlifferent  from  those  involved  in  the  ordinary 
•case  where  a  locomotive  is  run  over  a  high- 
way at  a  high  rate  of  speed,  without  giving 
the  statutory  signals.*^  These  are  merely 
■acts  of  nonfeasance,  not  of  aggressive  wrong. 
The  consequences  of  undenied  contributory 
negligence  cannot  be  avoided  in  such  a  case 
hy  the  fact  that  the  track  was  **  hidden  from 
view  for  some  distance  by  intervening  build- 
ings." Willfulness  does  not  consist  in  neg- 
ligence; on  the  contrary,  as  illustrated  by 
the  cases  of  Bryan  and  of  Mann,  heretofore 
-cited,  the  two  terms  are  incompatible.  Neg- 
ligence arises  from  inattention,  thoughtless- 
aesSi  or  heedlessness,  while  willfulness  can- 
AOt  exist  without  purpose  or  design.  No 
purpose  or  design  can  be  said  to  exist  where 
the  injurious  act  results  from  negligence,  and 
negligence  cannot  be  of  such  a  degree  as  to 
become  willfulness.    Indeed,  this  court  has 


so  often  denied  the  claim  which  attempts  to 
distinguish  between  degrees  of  ne^liffence, 
that  authority  or  further  statement  in  denial 
should  not  be  deemed  necessary.  The  rail- 
road company  owes  to  the  trespasser  no  pro- 
tection against  negligence.  It  does  owe  him 
the  duty  of  all  reasonable  effort  to  avoid  in- 
juring him  when  his  presence  and  his  own 
inability  to  avoid  injury  are  known  to  it ; 
but  does  it  owe  such  dutV  when  his  presence 
is  not  known?  It  would  seem  that  a  nega- 
tive answer  is  all  that  the  inquiry  is  suscep- 
tible of.  The  circumstances  should  be  such 
as  to  charge  the  operatives  with  knowledge, 
actual  or  imputed,  of  the  presence  of  the 
trespasser,  ana  of  his  inability  to  avoid  in- 
jury, before  any  duty  of  the  company  arises 
to  require  of  it  affirmative  acts  or  effort  to 
avoid  injuring  him.  By  imputed  knowledge 
in  such  case  we  mean  such  as  should  be  im- 
plied from  the  conduct  of  the  party  or  others 
within  the  actual  sight  or  h^rinff  of  such 
operatives.  It  is  upon  such  knowledge  that 
wantonness  is  held  the  equivalent  of  willful- 
ness. To  require  more  would  be  to  deny  to 
railway  companies  the  free  use  of  their  lines, 
and  would  require  of  them  superhuman  vig- 
ilance against  inflicting  injury  upon  the  tres- 
passing tramp  who  lurks  about  the  yards  to 
steal  a  ride,  or  loiters  in  some  dark  tunnel, 
or  upon  a  respected  citizen  whose  curiosity 
may  lead  him  In  such  an  archway  as  that  of 
the  cerealine  mill.  To  require  the  companies 
to  presume  the  presence  of  trespassers  in 
places  of  danger,  and  to  use  all  possible  care 
to  avoid  injuring  them,  would  destroy  the 
line  dividing  negligence  from  willfulness  in 
such  cases,  or  would  give  no  discouragement 
to  trespassers,  and  would  place  in  the  same 
right  the  trespasser  and  those  using  the  rail- 
way by  a  license  or  by  public  authority. 
We  have  no  doubt  that  the  facts  as  pleaded 
in  the  second  and  fourth  paragraphs  of  the 
complaint  state  but  causes  for  negligence, 
which  causes  are  insufficient,  for  the  reasons 
and  upon  the  authorities  upon  which  we  hold 
the  first  and  third  paragraphs  insufficient. 
TJie  judgment  €ftm  Circuit  Oourii$  affirmed. 
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1.  Asnit  toset  aside  »  deed  and  specif- 
ically enforce  a  contract  tor  land  in- 
volves a  freehold,  within  the  Jurisdiction  of  the 
niinois  supreme  court. 

-H.  A  suit  to  compel  the  ezeciitlon  or 
caacellatioii  of  deeds  to  land  may  be 
within  the  jurisdiction  of  a  court  outside  of  the 
county  in  which  the  land  lies,  if  it  has  Jurisdiction 
of  the  person  of  the  defendant. 

None— The  question  of  mutuality  in  a  contract 
which  is  presented  in  an  interestinff  manner  in  the 
'above  case  is  decided  in  harmony  with  the  coo- 
•elusions  of  the  note  on  options  with  the  case  of  Lits 
V.  GhKMling  (Ky.)  21L.  B.  A.  U7. 
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8.  The  proTision  in  the  Illinois  Ohaa* 
cerjr  Act.  I  St  that  bills  for  injunction 
to  mtmj  proceeding  at  law  shall  be 
brcra^ht  in  the  county  in  which  the  proceed- 
ings at  law  are  had,  doee  not  prevent  a  court  in 
another  county  from  stayinflr  such  proceedinfra  at 
law  as  auxiliary  or  Incidental  relief  in  a  suit  to 
compel  specific  performance  of  a  contract  for 
the  sale  of  land. 

4.  The  priwilegre  of  pnrehaslnip  given  a 
lessee*  in  case  the  lessor  makes  a  sale  of  the 
premises,  is  not  invalid  on  the  ground  that  it  is 
wantinflT  in  mutuality,  since  this  privilege  is  part 
of  the  consldemtion  for  accepting  the  lease. 

5.  A  description  of  land  as  the  portion 
of  a  spedfled  fjarm  east  of  the  right  of  way 
of  a  certain  railroad,  which  runs  in  a  northerly 
and  sontherly  direction,  is  sufficient  to  Identify 
the  land,  where  the  range,  township,  and  section 
on  which  the  land  is  situated  are  given. 


See  also  2d  L.  R.  A.  339;  47  L.  R.  A.  427. 
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^.  AnairreeiBentinalMUMtliifcttheles- 
■•eahaJl  ha^e  tli«  privilege  of  pnr- 
f^fyn-^iwH^  the  premtaes  upon  such  terms  aud  at 
the  same  prioe  per  aore  as  any  other  persoii  or 
porohaser  may  have  offered,  alttaouvhitdoes  uot 
Und  the  lessor  to  maM  any  sale,  Is  valid  and 
Undlng  in  favor  of  the  lessee,  if  the  lessor  de- 
oides  to  sell,  and  is  not  incomplete  or  indefinite. 

CCmfff,  J.,  dinentsj 
(Karoh  81,  1891) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Cook  County  in  far 
vor  of  defendants  in  a  proceeding  brought  to 
compel  specific  performance  of  an  alleged  con- 
tract to  sell  real  estate.    Beverted. 

Statement  by  Sbope»  J,: 

This  was  a  bill  in  chancery  filed  by  Mich- 
ael C.  Hayes  against  William  D.  O'Brien 
and  Fayette  Thompson  in  the  superior  court 
of  Cook  county  to  enforce  the  specific  per- 
formance of  a  contract  for  the  conveyance  of 
land  situated  in  Lake  county,  and,  as  aux- 
iliary to  this  relief,  to  enjoin  O'Brien  from 
the  prosecution  of  a  forcible  entry  and  de- 
tainer proceeding  brought  by  O'Brien  against 
the  tenant  of  Hayes  before  a  Justice  of  the 
peace    of   Lake    county.     O'Brien    filed    a 

feneral  and  special  demurrer  to  the  bill, 
"hompson  entered  a  special  appearance,  and 
moved  to  dismiss  the  bill  for  want  of  Juris- 
diction. The  motion  and  demurrer  were 
heard  together,  which  were  sustained  by  Uie 
court,  and  the  bill  dismissed.  From  this  de- 
cree, Hayes  prosecutes  this  appeal. 

So  much  of  the  contract  sought  to  be  en- 
forced, material  to  an  understanding  of  the 
opinion,  is  as  follows:  **This  indenture, 
made  and  entered  into  this  eighth  day  of 
April,  A.  D.  1889,  by  and  between  Fayette 
Thompson,  of  Waukegan,  Lake  county,  state 
oflllinois,  party  of  the  first  part,  and  Michael 
0.  Ha;^e8,  of  Chicago,  Cook  county,  state  of 
Illinois,  party  of  the  second  part,  witnesseth. 
that  the  said  party  of  the  first  part,  for  and 
in  consideration  of  the  covenants  and  agree- 
mentA  hereinafter  mentioned,  to  be  kept  and 
performed  by  said  party  of  the  second  part, 
his  assigns,  executors,  or  administrators,  has 
demised  and  leased  unto  the  party  of  the  sec- 
ond part,  the  following  described  land,  to 
wit :  Situate  in  the  county  of  Lake  and  the 
state  of  Illinois,  and  being  a  part  of  the 
south  half  of  section  thirty  four  (84)  and 
thirty-five  (85)  in  township  forty-six  (46) 
north,  of  range  twelve  (12)  east  of  the  third 
principal  meridian,  more  familiarly  known 
as  the  'Old  Merchant  Farm.'  Said  land  is 
divided  into  unequal  portions  by  the  right 
of  way  of  the  Chicago  &  l^orth western  Rail- 
way (Jompany  through  said  land  in  a  north- 
erly and  southerly  direction.  All  of  that 
portion  east  of  said  right  of  way,  only,  is 
leased  to  said  party  of  second  part.  To  have 
and  to  hold  the  same  to  the  party  of  the  sec- 
ond part  from  the  eighth  day  of  April,  A. 
D.  1889,  to  the  eighth  day  of  April,  A.  D. 
1899.  Said  party  of  the  first  part  hereby  re- 
serves the  right  or  privilege  of  selling  that 
portion  of  said  land  at  any  time  from  and 
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after  this  date ;  but  no  such  sale  of  said  land 
shall  be  made  by  said  first  party  without  first 
having  given  said  second  party  the  privilege* 
of  purchasing  said  land  upon  such  terms,  and 
at  the  same  price  per  acre,  as  any  other  per- 
son or  purchaser  miglit  have  offered  therefor.*^ 
Then  follow  coveuiuits  to  pay  rent  at  the  rat» 
of  one  dollar  per  carload  of  gravel  removed, 
etc. ,  and  that  not  less  than  260  cars  per  year 
shall  be  taken,  etc.  The  bill  alleges  that  !& 
the  month  of  September,  1889,  Thompson, 
without  any  notice  to  complainant,  and  with- 
out giving  him  the  privilege  of  buying,  a» 
he  coveuauted  to  do,  sold  and  conveyed  the 
laud  to  O'Brien,  who,  it  is  alleged,  pur- 
chased with  full  notice  of  complainant's- 
rights.  The  bill  charges  fraud  and  coUusioi^ 
between  O'Brien  and  Thompson  to  deprive 
complainant  of  the  benefits  of  his  lease,  and 
his  right  to  purchase,  alleges  acts  of  O'Brien 
and  others  Interfering  with  complainant  ii^ 
the  use  and  enjoyment  of  the  premises,  etc., 
and  seeks  to  enjoin  the  same. 

Mestre,  K.  R.  Smoot*  C.  B.  Ej'er^ 
and  Monk  Si  ElUott»  for  appellant: 

The  rule  requiring  mutuality  does  not  ap- 
ply where  the  optional  agreement  is  made  upon 
proper  consideration  or  forms  part  of  a  lease- 
or  other  contract  between  parties  that  may  be 
true  consideration  for  it. 

Estei  V.  Fvrlong,  59  Hi.  298;  Hawrnlty  v. 
Warren,  18  N.  J.  Eq.  124,  90  Am.  Dec.  CIS; 
Hall  y.  Center,  40  Cal.  68;  Kerr  t.  Day,  14 
Pa.  tl2,  58  Am.  Dec.  526;  Ccreon  y.  MuU 
vany,  49  Pa.  88,  88  Am.  Dec.  485;  Rogen  v. 
Saunders,  16  Me.  92,  83  Am.  Dec.  685:  Jyefiee^ 
y.  Lang,  42  N.  Y.  524, 1  Am.  Rep.  576;  Ew- 
ins  y.  Oardon,  49  K.  H.  444;  Esmay  v. 
Gorton,  18  IlL  488;  FanoeU  t.  Lowther,  Id. 
252. 

The  agreement  describes  the  land  as  beini^ 
part  of  the  eovemment  subdivisions designaied 
"more  familiarly  known  as  the  Old  Mer- 
chant Farm."  It  is  then  stated  that  this  i» 
divided  into  two  unequal  portions  by  the  right 
of  way  of  the  Chicago  &  Northwestern  Rail- 
way dompany  through  said  land  in  a  norther- 
ly and  southerly  direction.  The  priority  of 
rteht  to  purchase  also  relates  to  that  portion  of 
said  land.  This  description  is  sufficiently  de> 
scriptive  and  if  it  were  not,  the  possef^ioa 
taken  by  complainant  under  the  contract  locate* 
the  land  and  removes  all  objection  on  the 
score  of  uncertainty. 

Wiite  y.  Hermann,  61  111.  248.  99  Am.  Dec 
543;  Hurley  y.  Brown,  98  Mass.  545.  96  Am. 
Dec.  671;  Seanlan  v.  Ged^ies,  112  Mass.  10; 
Spangler  v.  Dnnforth,  65  Bl.  152;  Mead  v. 
Parker,  115  Mass.  418,  20  Am.  Rep.  110; 
PuHnton  v.  Northern  lUinois  R.  Go.  46  III. 
297:  Ottumwa,  C.  F.  d  St.  P.  B.  Co.  y.  Mo^ 
Williams,  71  Iowa,  164. 

The  contract  provides  a  way  in  which  the 
price  and  terms  are  to  be  ascertained.  It  bind» 
Thompson  in  accepting  a  proposition  from  a 
stranger  to  insert  in  it  a  conaition  that  it  is 
subject  to  an  offer  of  the  property,  st  the  same- 
price  snd  on  the  same  terms  to  appellant.  The 
acceptance  of  an  offer  in  violation  of  this  duty 
is  no  less  effectual  in  fixing  the  terms  and 
price  upon  which  appellant  is  entitled  to  a  con- 
veyance than  if  such  duty  had  been  complied 
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with,  tbe  Bale  being  to  a  porchasjer  with  notioe 
of  liis  pre-emptive  right. 
EUea  V.  Furlong,  wpra;  Ennnjtay  v.  FoUur- 


U,  L.  R.  1  Eq.  567;  Baee  ▼.  Oroves,  43  N.  J. 

q.  284;    fAmering   v,   Fogg,    18  Pick.    540; 

^M»  Y.  Trigg,  9  Mod.  2;  Coote,  Mortg.  p.  20; 
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B?tbewood,Conv.  p.  688;  1  Powell.  Mortg.  125; 
Jiaber,  Mortg.  p.  280;  Pom.  £q.  Jar.  g  1198; 
^tory.  Eq.  Jur.  12tbed.  §  1019.  note  i;  1  Bell, 
<:oDy.  pp.  428,  424;  High,  loj.  g§  1184,  1186, 
1164.  1165,  and  caaea  tbere  cited. 

Afflrmative  equitable  relief  being  necesaary 
lio  order  to  a  complete  determination  of  the  is- 
•aues,  the  court  wul  take  control  of  tbe  whole 
^controversy  and  enjoin  the  action  at  law. 

Pom.  Bq.  Jur.  ^g  1862,  1868;  McDovoeU  v. 
McDowell,  114  III  255;  Baker  v.  Eoekabrand, 
118  111.  865;  Eenwood  y.  JartM,  27  N.  J.  Eq. 
247. 

Regarded  either  as  a  suit  to  annul  a  convej- 
^ance  to  O'Brien  or  compel  a  conveyance  from 
ihim,  the  suit  la  transitory  and  not  local,  and 
jurisdiction  is  conferred  by  reason  of  the  di- 
yerae  residence  of  the  parties. 

MiicheU  v.  Bunch,  2  Paige,  606,  2L.  ed.  1049, 
132  Am.  Dec.  669;  Hickey  v.  Stettart,  44  U.  8.  8 
How.  750, 11 L.  ed.  814;  Mart  v.  Sansom,  110  U. 
8.  151,  28  L.  ed.  101;  JkKlyny,  Watkins,^ 
Sandf.  Oh.  185,  7  L.  ed.  818;  Enoa  v.  Hunter, 
9  111.  211;  Cooley  ▼.  Scarlett,  88  111.  816,  87 
Am.  Dec.  298;  John»on  ▼.  Qibton,  116  111.  294; 
Baker  v.  Bockabrand,  eupra. 

Having  acquired  jurisdiction  for  other  pur- 
poses, the  court,  to  administer  complete  relief, 
could  enjoin  proceedinga  at  law  pending  in 
another  county. 

Lester  ▼.  Stevens.  29  HI.  155;  Baker  v.  Boek- 
ahrand,  supra;  Winston  v.  Midlothian  Coal 
Min.  Co.  20  Gratt.  686;  Mutter  v.  Bayly,  21 
Oratt.  521. 

If  tbe  statute  applies.  Haves  was  entitled  to 
a  written  offer  or  the  land  from  Thompson  be- 
fore selling  to  another.  In  case  of  sale  with- 
out such  written  offer  the  pre-emptive  right 
remained  unimpaired,  and  the  court  should 
direct  an  inquiry  before  the  maater  to  ascer- 
tain the  price  and  terms  of  sale,  and  decree  a 
conyeyance  to  Hayea  on  making  payment  in 
accordance  therewith. 

Birmingham  Canal  Coal  Co.  t.  Cartwright, 
L.  R.  llCKDiv.  424. 

The  statute  of  frauds  does  not  apply. 

An  oral  offer  to  Hayes  would  Dind  Thomp- 
son. Tbe  offer  contemplated  does  not  con- 
stitute part  of  tbe  contract,  but  is  something 
to  be  done  in  execution  of  it,  proof  of  which 
misbt  be  made  by  parol. 

Estes  y.  Furlong,  59  111.  298.  and  cases  there 
cited:  A^orton  v.  Gale,  95111.  588,  86  Am.  Rep. 
178,  and  cases  cited. 

The  contract  is  taken  out  of'  the  statute  of 
frauds  by  the  possession  of  Hayea  and  his  im- 
provements thereunder. 

Morrison  v.  Herrick,  180  HI.  681. 

The  contract  is  sufficiently  certain,  definite, 
and  complete  in  its  terms  to  be  enforcible  in 
equity. 

Homfray  v.  FothergiU,  Race  v.  Oroves, 
Orby  V.  Trigg,  and  Layering  v.  Fogg,  supra; 
Be  Houghton,  11  Ir.  Ch.  Rep.  186;  Coote, 
Mortg.  p.  208;  Bythewood,  Conv.  p.  683; 
Pom.  Eq.  Jur.  g  1193;  Fisher,  Mortg.  p.  286; 

28L.aA. 


Story,  Eq.  Jur.  12th  ed.  g  1019,  note  9;  1  Bell, 
Conv.  pp.  423,  424. 

Messrs,  Whitaej'  ft  Upton  for  appellee 
Thompson. 

Messrs,  S.  M.  M«ek  and  0«  K.  Trow 
bridi^e  for  appellee  0*Brien. 

Shope»  J,f  delivered  the  opinion  of  tbe 
court: 

Appellees  have  entered  a  motion  to  dis- 
miss the  appeal  for  want  of  jurisdiction  in 
this  court.  The  contention  is  that  a  freehold 
is  not  involyea.  The  complainant,  by  bis 
bill,  seeks  to  have  the  deed  made  by  Thomp- 
son to  O'Brien  set  aside,  and  to  specifically 
enforce  his  contract  with  Thompson,  by  com- 
pel line  the  defendants  to  convey  the  land  de- 
scribed in  the  contract  to  him.  We  are  of 
opinion  that  a  freehold  is  involved.  A  de- 
cision in  favor  of  either  party  would  deter- 
mine their  right  to  the  land,  as  between 
themselves,  n.  adverse  to  tbe  complainant, 
O'Brien  would  retain  the  title  under  his  deed ; 
if  in  his  favor,  t^e  title  of  O'Brien  would  be 
divested.    Tbe  motion  is  overruled. 

The  first  point  raised  by  the  demurrer  and 
motion  to  dismiss  in  the  lower  court  is  that 
tbe  court  bad  no  jurisdiction :  the  land  In  re- 
spect of  which  specific  performance  was 
sought,  lying  in  Lake  county,  and  the  bill 
having  been  filed  in  Cook.  It  is  conceded 
that  tbe  court  acquired  jurisdiction  of  tbe 
person  of  tbe  defendants.  We  need  not  enter 
upon  any  discussion  of  this  question,  for  tbe 
reason  that  it  has  been  repeatedly  held  in  this 
state  that  jurisdiction  of  tbe  person  invests 
the  court  with  power  to  proceed  to  final  de- 
cree in  all  that  class  of  cases  where  it  is 
sought  to  compel  tbe  execution  or  cancella- 
tion of  deeds  to  land.  Where  the  relief 
soueht  does  not  require  the  court  to  deal  di- 
rectly with  the  estate  itself,  the  proceeding 
does  not  affect  real  estate,  within  tlie  mean- 
ing of  Hie  third  section  of  tbe  chancery  act ; 
and  the  court,  having  the  parties  in  interest 
all  before  it,  may  proceed,  although  the  land 
to  which  the  controversy  relates  may  lie  with- 
out the  jurisdiction  of  the  court.  As  said  in 
Johnson  v.  Gibson,  116  111.  294,  ^the  decree 
in  such  cases  settles  the  rights  of  the  parties 
before  tbe  court  with  respect  to  some  con- 
tract, conveyance,  or  fraudulent  conduct, 
and,  by  attachment  or  other  coercive  means 
compels  the  offending  party  to  comply  with 
the  requirements  of  the  decree."  Enos  v. 
Hunter,  9  III.  211 ;  Cooley  y.  SearUtt,  88  111. 
816,  87  Am.  Dec.  298 ;  BaJcer  y.  Bockabrand, 
118  111.  865 ;  Massie  v.  Watts,  10  U.  S.  '6 
Cranch,  148,  8  L.  ed.  181 ;  De  Klyn  v.  Wat- 
kins,  8  Sandf.  Ch.  185,  7  L.  ed.  818 ;  MitcheU 
y.  Bunch,  2  Paige,  615,  2  L.  ed.  1054,  22 
Am.  Dec.  669;  Hart  v.  Sansom,  110  U.  S. 
151,  28  L.  ed.  101. 

It  is  also  objected  that  the  court  was  with- 
out jurisdiction  to  restrain  tbe  proceeding  at 
law  pending  in  Lake  county.  Section  8  of 
tbe  Ohancery  Act  provides:  "Bills  for  in- 
junction to  stay  proceedings  at  law,  ahall  be 
brought  in  the  county  in  which  the  proceed- 
ings at  law  are  had."  Unquestionably,  if 
this  was  a  bill  to  enjoin  proceedings  at  law, 
simply,  it  could  be  brought  only  iu  Lake 
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county.  But  such  Is  not  the  primary  object 
of  the  bill,  that  being  to  compel  specific  per- 
formance of  the  contract  for  the  sale  and  con- 
Teyance  of  the  land.  It  is  apparent  that,  it 
having  been  alleged  in  the  bill  that  Thomp- 
son hfui  conveyed  the  land  to  O'Brien,  com- 
plete relief  could  not  have  been  afforded 
-without  making?  O'Brien  a  party  defendant. 
He  being  a  necessary  party  to  the  bill,  there- 
fore, and  residing  in  Cook  county,  the  bill 
might  properly  be  brought  in  that  county 
(Rev.  Stat.  chap.  22,  g  8).  and  the  other  de- 
fendants brought  in  by  summons  in  that  pro- 
ceeding. The  court,  having  jurisdiction  of 
the  main  purposes  of  the  bill,  would  have 
the  right  to  grant  such  auxiliary  or  incidental 
relief  as  would  be  necessary  to  make  the  re- 
lief sought  complete.  Lester  v.  Stevens,  29 
111.  155 ;  Baker  v.  Bockabrand,  supra;  Wins- 
ton V.  Midlothian  Coal  Min,  Co,  20  Qratt. 
686 ;  Muller  v.  Bayly,  21  Gratt.  521. 
The  principal  contention  is  that  specific 

gcrfoimance  of  the  alleged  agreement  cannot 
e  decreed — First,  because  it  is  wanting  in 
mutuality;  second,  because  there  is  an  in- 
suflScient  description  of  the  premises  alleged 
to  have  been  sold ;  third,  that  the  contract  is 
so  uncertain,  indefinite,  and  incomplete  as  to 
be  incapable  of  enforcement. 

1.  The  doctrine  of  the  earlier  English  and 
American  cases,  in  which  it  was  held  that 
the  want  of  mutuality  of  obligation  and 
remedy  would  render  the  contract  incapable 
of  specific  enforcement,  has  by  the  more 
modern  cases  been  so  modified  that  optional 
agreements  to  convey,  without  any  corre- 
sponding obligation  or  covenant  to  purchase, 
will  now  be  specifically  enforced  in  equity, 
if  made  upon  sufilcient  and  valuable  con- 
sideration ;  and  so,  where  the  agreement  to 
convey  is  a  part  of  a  lease  or  other  contract 
between  the  parties,  for  which  the  agreement 
to  convey  forms  the  true  consideration,  the 
want  of  mutuality  will  not  avoid  the  con- 
tract. EsUs  V.  Furlong,  59  111.  298;  Eaw- 
rally  v.  Warren,  18  N.  J.  Eq.  124,  90  Am. 
Dec.  618 ;  Hall  y.  Center,  40  Cal.  68 ;  Maughlin 
V.  Perry,  85  Md.  852 ;  BackJiouse  v.  Mohun,  8 
Swanst.  484 :  Clasan  v.  Bailey,  14  Johns.  484 ; 
Willard  v.  Tayloe,  75  U.  8.  8  Wall.  557.  19 
L.  ed.  501,  and  cases  cited.  In  Willard  v. 
Tayloe,  supra,  it  was  covenanted  in  the  lease 
executed  between  parties  that  the  lessee 
should,  at  any  time  before  the  expiration  of 
the  lease,  have  the  right  to  purchase  the 
leased  premises  at  a  fixed  price ;  and  it  was 
said :  ^  The  covenant  in  the  lease  giving  the 
right  or  option  to  purchase  the  premises  was 
in  the  nature  of  a'continuing  offer  to  sell. 
It  was  a  proposition  extending  through  the 
period  of  ten  years,  and,  being  under  seal, 
must  be  reji:arded  as  made  upon  a  sufficient 
consideration,  and  therefore  one  from  which 
the  defendant  was  not  at  liberty  to  recede." 
When  the  contract  is  unilateral,  as  in  the  case 
of  an  option  to  purchase,  the  court  will,  as 
said  in  Bites  v.  Furlong,  supra,  exercise  its 
discretion  with  great  care,  and  scan  the  con- 
duct of  the  party  claiming  the  benefit  of  such 
a  contract ;  **  but  an  agreement  of  this  char- 
acter cannot  be  regarded  as  invalid,  or  as  one 
which  will  not  be  enforced  in  equity."  In 
ffatoralty  v.   Warren,  supra,  it  is  said :    "  In 
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taking  a  lease,  a  tenant  may  be  willing  \t> 
^av  a  high  rent  for  a  number  of  years,  pro- 
vided the  landlord  will  give  him  an  optional 
right  to  purchase  at  a  fixed  price ;  and  it  is^ 
not  to  be  presumed,  that  the  landlord  woul«^ 
agree  to  such  a  concession  unless  he  had  u 
consideration  in  the  lease.  Any  sufficient 
consideration  would  make  such  unilatornl 
contract  binding  in  equity."  We  need  not 
further  review  the  authorities.  The  contract 
here  is  under  seal,  and  imports  consideration ;. 
but,  if  it  were  not,  it  is  manifest  that  the- 
privilege  of  becoming  a  purchaser  of  the- 
premises  formed  at  least  a  part  of  the  induce- 
ment and  consideration  for  the  acceptance  of 
the  lease  by  the  lessee.  There  is  practical 
uniformity  in  the  authorities  that  where  the 
contract  is  otherwise  valid,  is  fairly  entered 
into,  and  is  upon  sufficient  consideration, 
equity  will  enforce  it,  where  there  has  been 
an  acceptance  of  its  terms  by  the  vendee  in 
apt  time.  Such  a  contract  is  a  continuing 
obligation  on  the  part  of  the  lessor,  running 
with  the  lease,  which  the  lessee  xnAj  accept, 
at  his  option,  within  the  time  limited.  It 
is  alleged  in  the  bill  that  the  sale  was  made- 
by  Thompson  to  O'Brien  without  notice  to* 
the  lessee,  and  that  immediately  upon  learn- 
ing the  same  the  lessee  offered,  and  was  and 
still  is  ready  and  willing,  and  offers  by  hia 
bill,  to  take  the  land  at  the  price  at  which  it 
was  sold,  and  that  he  demanded  of  Thompson 
and  O'Brien  conveyance  of  the  land  according 
to  the  agreement.  This  was  all  he  could,  or 
was  required  to,  do.  Bstes  v.  Furlong  and 
oUier  cases  supra. 

2.  The  second  contention  arises,  as  we  re- 
paid it.  from  a  misapprehension.  The  land 
IS  described  in  the  lease  as  a  tract  of  land  in 
Lake  county,  111.,  and  ** being  a  part  of  the 
south  half  of  sections  thirty-four  (84)  and 
thirty-five  (85)  in  township  forty-six  (46) 
north,  of  ran^e  twelve  (12)  ea^t  of  the  third 
principle  meridian,  more  familiarly  known 
as  the  'Merchant  Farm.'"  The  land  is  theik 
described  as  divided  Into  two  unequal  por- 
tions by  the  riglit  of  way  of  the  Chicago  & 
Northwestern  Railroad  Company  through 
said  land  in  a  northerly  and  southerly  direc- 
tion, and  the  description  concludes:  **AU 
of  that  portion  east  of  said  right  of  way, 
only,  is  leased  to  said  party  of  second  part.  ^ 
The  land  contracted  to  be  sold  and  conveyed 
in  the  land  leased.  The  description  given  i» 
clearly  sufficient  to  admit  evidence  aliunde 
the  lease  to  identify  the  land.  White  v.  Her- 
mann, 51  111.  248,  99  Am.  Dec.  548;  Bowen 
V.  Prout,  52  111.  854;  Byhee  v.  Hageman,  66 
111.  519;  BiUings  v.  Kankakee  Coal  Co.  67 
111.  489.  A  deed  or  other  written  contract  i» 
not  void  for  uncertainty  in  the  description 
of  the  land  sold  or  conveyed  if,  from  the 
words  employed,  the  description  can  be  made 
certain  by  extrinsic  evidence  of  facts,  phys- 
ical conditions,  measurements,  or  monu- 
ments referred  to  in  the  deed.  1  Devlin, 
Deeds,  §  1012 ;  dmith  v.  Crawford,  81  111. 
296:  Rockafeller  v.  Arlington,  91  111.  875; 
Choteau  V.  Jones,  11  111.  800,  50  Am.  Dec. 
460;  Lyman  v.  Oedney,  114  111.  895,  55  Am. 
Rep.  871.  And  thus  a  defective  description 
of  land  may  be  aided  by  Uie  conduct  of  the 
parties,  such  as  that  the  vendor  put  the  pttr-> 
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chaser  in  possession  of  tbe  premises  intended 
to  be  conveyed.  FuHnton  v.  Northern  It- 
Ufuns  R.  Co.  46  111.  297 ;  Ottumwa,  0.  F.  A 
St.  i».  H  Co.  V.  MeWilliaTM,  71  Iowa.  164. 
8.  The  more  difficult  question  arises  upon 
the  objection  that  the  contract  is  indefinite, 
uncertain,  and  incomplete  in  its  terms.  After 
providing  that  the  leasehold  estate  shall  con- 
tinue for  ten  years,  it  is  stipulated  :  **  Said 
party  of  the  first  part  hereby  reserves  the 
ri^ht  or  privilege  of  selling  that  portion  of 
said  land  at  any  time  from  and  after  this 
date ;  but  no  such  sale  of  said  land  shall  be 
made  by  said  first  party  without  first  having 
given  said  second  party  the  privilege  of  pur- 
chasing said  land  upon  such  terms,  and  at  the 
same  price  per  acre,  as  any  other  person  or 
purchaser  might  have  offered  therefor.  **  It 
is  clear  the  latter  part  of  this  clause  in  the 
lease  was  inserted  for  the  benefit  of  the  lessee, 
and  was  intended  to  secure  some  richt  which 
he  might  otherwise  not  have  had.  It  is  urged 
that  the  contract  is  void,  as  a  contract  of  sale, 
for  the  reason  that  there  is  no  price  fixed  at 
which  the  sale  should  be  made ;  and  it  is  said, 
if  it  is  enforced,  the  court  must  interpolate 
that  term  into  the  contract.  This,  it  is  at 
once  conceded,  the  courts  may  not  do.  Their 
duty  is  to  enforce  contracts  as  made  by  the 
parties.  In  the  construction  of  contracts,  the 
intention  of  the  parties — to  be  ascertained 
from  the  words  employed,  the  connection  in 
which  they  are  used,  and  the  subject-matter 
in  reference  to  which  the  parties  are  contract- 
ing— must  control ;  and  courts  are  powerless 
to  interpolate  terms  and  conditions  into  the 
contract,  to  which  the  minds  of  the  parties 
have  not  f^iven  assent.  Courts  will,  however, 
look  to  the  entire  instrument,  and,  if  pos- 
sible, give  such  construction  that  each  clause 
shall  have  some  effect,  and  perform  some 
office  (2  Parsons,  Cont.  7th  ed.  683) ,  and  for 
this  purpose  will,  as  far  as  practicable,  view 
the  contract  from  the  position  of  the  parties 
at  the  time  it  was  made,  in  order  to  under- 
stand their  language,  in  the  sense  in  which 
it  was  used.  Wilson  v.  Boots,  119  111.  884 ; 
Wood  T.  Clark,  121  111.  862.  And  such  con- 
struction will  be  adopted,  if  it  can  con- 
sistently and  reasonably  be  done,  as  will 
render  the  whole  contract  operative.  Field 
V.  Letter,  118  111.  21 ;  Holmes  v.  Bemis,  124 
111.  458;  Bishop,  Cont.  891-898.  The  lessor 
reserved  the  right  to  sell  the  land  at  any  time, 
but  covenanted  that  no  sale  of  tbe  land  should 
be  made  by  him  without  first  having  given 
the  lessee  the  privilege  of  purchasing.  Thus 
far  there  is  no  uncertain tv.  It  will  be  seen 
that  tbe  lessee  was  given  the  right  to  purchase 
the  land  ^'upon  such  terms,  and  at  the  same 
price  per  acre,  as  any  other  person  or  pur- 
chaser might  have  offered  therefor."  This 
language  is  plain  and  unambiguous,  and  ad- 
mits of  no  construction  other  than  that  the 
terms  and  price  per  acre  at  which  the  lessee 
might  purchase  was  the  same  as  offered  by 
anj  other  person  or  purchaser,  and  which  the 
lessor  was  willing  to  accept.  It  is  true,  as 
said  by  counsel,  the  lessor  was  not  bound  to 
sell  at  all,  nor  was  he  bound  to  take  any  price 
offered.  But  he  covenanted  that  before  he 
would  sell  to  any  other  person  than  the  lessee, 
at  any  price,  the  lessee  might  exercise  his 
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option  to  take  the  land  at  the  price  offered  ; 
that  is,  the  lessee  might  purchase  upon  the- 
terms  and  at  tbe  price  the  lessor  was  offered 
bv  another,  which  he  decided  to  accept.  A» 
already  seen,  the  fact  that,  by  the  contract, 
the  lessor  was  not  bound  to  sell,  would  not 
render  the  contract  invalid.  By  the  contract 
of  the  parties,  the  lessee  had  acquired  an 
estate  for  years  in  the  land  ;  and  as  parcel  of 
the  transaction,  and  entering  into  its  consid- 
eration for  the  execution  and  acceptance  of 
the  contract,  he  acquired  the  right  to  pur- 
chase the  leased  premises,  if  his  landlora  de- 
termined to  sell.  It  may  well  be  that  the- 
landlord  was  then  unwilling  to  sell  at  any 
price,  and  that  the  tenant  was  willing  to  ac- 
cept a  lease  under  him,  but  wholly  unwilling 
to  accept  a  lease  for  a  term  of  years,  and  run 
the  hazard  of  a  sale  to  one  whose  interests 
might  be  inimical  to  his  own.  Indeed,  the 
bill  alleges  that  0*Brien  was  engaged  in  the- 
same  business  as  the  lessee,  and  for  which  the 
latter  was  using  the  demised  premises,  and 
charges  that  the  purchase  by  O'Brien  was 
made  for  the  purpose  of  harassing  the  lessee, 
and  destroying  his  business,  and  that  Thomp- 
son, colluding  with  O'Brien  in  that  unlaw- 
ful purpose,  made  the  sale  without  notice  to 
the  lessee.  It  is  argued  by  counsel  for  ap- 
pellee O'Brien  that  reservation  of  the  ri^h 
of  the  lessor  to  sell  may  be  construed  as  in- 
tending that  the  leasehold  should  terminate 
upon  a  sale  of  the  premises;  and  it  would 
seem  tiiis  construction  was  put  upon  the  con- 
tract both  by  Thompson  and  O'Brien.  That 
question  does  not  arise  in  this  case,  and  it  ia 
unnecessary  to  determine  it.  If,  however, 
that  construction  can  be  placed  upon  the  con- 
tract, it  at  ODce  becomes  apparent  that  the 
right  of  purchase  by  the  lessee  was  an  im- 
portant part  of  the  consideration  for  his  ac- 
ceptance of  the  lease.  It  is  clear  the  lessor 
was  not  bound  to  sell,  but  having  determined 
to  do  so,  at  a  price  and  upon  terms  satisfac- 
tory to  himseli.  offered  by  some  other  person; 
or  purcbaser,  he  covenanted  that  he  would 
not  sell  to  such  other  person  or  purchaser 
without  first  giving  to  the  lessee  the  right  to- 
exercise  his  option  to  i)urchase  the  land  upon 
the  same  terms;  and  it  cannot  be  presumed 
that  the  tenant  would  have  taken  the  lease 
without  his  covenant,  or  that  the  landlord 
would  have  granted  the  concession  without- 
each  understanding  that  it  entered  into,  and 
formed  a  part  of,  the  consideration  moving 
between  them. 

We  know  of  no  principle  of  equity  that  ia 
violated  by  such  a  contract,  nor  are  we  re- 
ferred to  any  case  holding  that  a  contract  of 
this  character  may  not  be  enforced  in  equity. 
The  contract  is  that  the  lessee  shall  have  a 
right  to  purchase  at  a  price  satisfactory  to 
the  lessor:  and   when   fairly   entered   into, 
upon  a  valuable  consideration,  if  the  terms 
upon  which  the  sale  is  to  be  made  are  fixed 
in  the  contract,  or  the  parties  have,  by  the 
contract,  provided  the  means  for  their  ascer- 
tainment, no  reason  is  perceived  why  a  court 
of  equitv  may  not  compel  its  performance. 
The  authorities  are  agreed  that  the  contract 
must  be  complete ;  that  is,  must  contain  the 
terms,  by  the  acceptance  of  which  the  grantee 
will  become  entitled  to  a  conveyance.     In 
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most  of  the  reported  cases  there  lias  been  an 
•offer  to  ficll,  or  an  option  to  purchase,  at  a 
fixed  price  named  in  the  written  contract. 
But  this  is  not  necessary  where  the  written 
instrument  fixes  a  definite  mode  of  its  ascer- 
tainment. Thus,  in  Fogg  v.  Pno^y  145  Mass. 
518  (being  the  principal  case  relied  upon  by 
appellees),  the  covenant  was,  "If  the  prem- 
ises are  for  sale  at  any  time,  the  lessee  shall 
have  the  refusal  of  them. "  The  court  says : 
''This  is  simply  an  agreement  to  is^ive  the 
lessee  the  first  chance  to  make  a  contract,  — 
an  agreement  to  sell  if  the  parties  can  agree, 
and  not  otherwise.  It  neither  fixes  the  price, 
nor  provides  a  way  in  which  it  can  be  fixed. " 
And  it  is  manifest,  as  said  by  that  court, 
that,  to  justify  specific  performance  at  the 
suit  of  the  lessee,  **  a  term  would  have  to  be 
4tdded  which  is  not  in  the  contract.  ^  And  the 
•court,  in  that  case,  further  says,  ''The  con- 
tract certainly  does  not  contemplate  a  sale  to 
«omebody  else,  as  a  mode  of  ascertaining  the 
price  at  which  the  lessor  will  sell  to  the 
lessee ;"  citing  Bromley  v.  Jefferiss^  2  Vern. 
415.  In  Bromley  v.  jeferiee^  supra,  on  the 
marriage  of  the  plaintiff  with  the  daughter  of 
Sir  Rowland  Berkley,  the  latter  covenanted 
that  if  the  plaintiff  survived  him,  and  had 
issue  of  the  marriage,  plaintiff  "should  have, 
Oatheridge  £1,500  less  than  anv  other  pur- 
chaser would  give  for  the  same.  **  Other  dis- 
position was  made  of  the  estate  by  will,  the 
testator  bequeathing  £1,500  to  plaintiff  and 
wife.  The  court  refused  specific  performance 
of  the  covenant  "because,  if  the  estate  was 
not  to  be  sold,  but  the  plaintiff  was  to  have 
4t,  it  was  not  practicable  to  know  what  a 
purchaser  would  give  for  it."  The  clear  in- 
timation of  both  of  these  cases  is  that,  had 
there  been  a  mode  of  ascertainment  provided 
for,  the  holdings  would  have  been  otnerwise. 
According  to  the  doctrine  of  some  of  the  later 
cases,  the  difficulty  found  by  the  court  in  the 
Bromley  Case  would  have  been  overcome :  but 
it  is  sufficient,  for  the  purposes  of  this  case, 
that  the  refusal  was  placea  upon  the  ground 
of  the  impracticability  of  ascertaining  the 

f^rice  at  which  the  plaintiff  was  to  have  the 
and.  Practically,  these  are  the  only  cases 
cited  that  are  thought  to  be  decisive  against 
the  right  to  enforce  the  contract.  The  other 
case  cited  (Buekmaster  v.  T/tompson,  86  N. 
Y.  658)  does  not  involve  the  question  here 
l)eing  considered.  On  the  contrarv,  where 
the  contract  was  that  there  should  be  a  fair 
valuation  of  the  property,  this  court,  in  Eetee 
-v.  Furlong^  eupra,  suid,  "This  implied  a 
reasonable  estimate  to  be  made  by  the  parties, 
•or,  if  they  could  not  agree,  to  be  determined 
by  the  court  upon  proof;"  and  it  was  held 
that  upon  bill  filed  for  specific  performance, 
where  vendor  had  refused  to  yield  to  an  ap- 
praisement by  other  persons,  but  arbitrarily 
fixed  the  price  at  a  gross  sum,  the  court  must 
•determine  the  value  upon  proof,  and  enforce 
performance  accordinclv :  citing  Parkhuret 
▼.  Van  Cortlandt,  14  Johns.  15,  7  Am.  Dec. 
437.  So,  in  Milnee  v.  Gery,  14  Ves.  Jr.  401, 
it  was  held  that  an  agreement  to  sell  at  a  fair 
valuation  may  be  enforced,  and  that,  if  no 
means  are  pointed  out  in  the  contract  to  as- 
certain the  value,  the  court  may  resort  to  any 
means  adapted  to  the  purpose.    In  Fry  on 
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Specific  Performance  of  Contracts,  after  stat- 
iDf  (sec.  214)  that  "it  is  evident  that  tho 
price  is  an  essential  ingredient  in  the  con- 
tract, and  that  where  this  is  neither  ascer- 
tained, nor  rendered  ascertainable,  the  con- 
tract is  void  for  incompleteness  and  incapable 
of  enforcement, "  the  author  says  (sec.  216)  : 
"It  is  not,  however,  necessary  that  the  con- 
tract should  determine  the  price  in  the  first 
place.  It  may  appoint  a  way  by  which  it  is 
to  be  thereafter  determined,  in*  which  case 
the  contract  is  perfected  only  wlien  the  price 
has  been  so  determined.  *'  The  principle  gov- 
erning is:  When  the  contract  appoints  tbe 
mode  of  determining  the  price,  and  the  price 
is  determined  accomlng  to  that  mode,  the 
contract  becomes  perfect  and  complete  in  all 
respects,  as  if  it  had  been  orifl:inally  fixed 
in  the  writing.  Norton  v.  Oale,  95  111.  588, 
85  Am.  Rep.  178. 

The  case  of  Homfray  ▼.  FoiJiergiU,  L.  R.  1 
£q.  567,  is  an  instructive  case  on  this  point. 
The  agreement  there  was  that  no  partner 
should  sell  his  shares  without  first  offering 
them  or  it  to  the  other  partners,  collectively, 
after  notice.  If  they  refused  to  buy,  the 
shares  were  to  be  offered  to  the  partners  de- 
sirous of  collectively  purchasing.  If  no  two 
desired  to  purchase  jointly,  then  to  the  part- 
ners individually,  after  which  he  might  sell 
them  to  a  stranger.  The  only  limitation  as  to 
the  price  upon  the  sale  to  strangers  was  in 
the  condition  providing  that  he  or  she  should 
pell  the  same,  fairly,  for  £500  per  share,  at 
least,  more  than  the  price  at  which  he  or  she 
offered  the  same  to  his  or  her  partners  col- 
lectively or  individually.  One  of  the  partners 
offered  his  shares  to  the  three  remaining 
partners.  One  of  the  three  refused  to  Join 
with  the  other  two,  so  there  could  be  no 
collective  purchase.  A  bill  was  filed  by  the 
two  who  were  willing  to  purchase,  and  the 
court  held  that  the  offer  to  the  partners  inured 
to  the  benefit  of  the  two  who  were  willing  to 
purchase,  and  decreed  specific  performance 
accordingly.  There,  it  is  apparent,  the  prion 
was  in  the  discretion  of  the  seller,  subject 
only  to  the  limitation  that  he  would  not  sell 
to  a  stranger  for  less  than  £500  per  share 
more  than  he  had  offered  to  sell  them  for  to 
his  partners,  collectively  or  individually. 
By  the  contract  the  price  was  to  be  fixed  by 
the  offer  of  the  seller,  and  thereupon  the  ri^ht 
of  the  remaining  partners  to  purchase  itecame 
complete.  See  also,  Be  Houghton^  11  Ir.  Oh. 
Rep.  136;  Lavertng  v.  Fogg,  18  Pick.  540; 
De  Butte  v.  Mttldrow,  16  Gal.  618 ;  Cooper  ▼. 
Pena,  21  Gal.  408 ;  Bace  v.  Oroves,  48  N.  J. 
Eo.  284. 

Here  tho  parties,  by  their  contract,  pre- 
scribed a  mode  by  which  the  price  at  which 
the  lessee  was  to  purchase  was  definitely  as- 
certainable. If  the  lessor  received  an  offer 
for  the  land  which  he  was  willing  to  accept, 
that  became  the  price  at  which  the  lessee 
might  purchase,  and,  if  the  lessee  accepted  it, 
at  which  the  lessor  was  bound  to  convey.  It 
follows  that  the  court  below  erred  in  sustain- 
ing the  demurrer  and  dismissing  the  bill. 
The  decree  will  be  reversed,  and  the  cause 
remanded  for  further  proceedings.  Betersed 
and  remanded. 

Craig,  t/.,  dissents. 
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1.  The  word  ''divided**  in  m  deed  ef 
*'one  divided  fourth**  ef  certain  prop- 
ertar  will  not  be  rejected  so  as  to  make  a  deed  of 
an  undivided  fourtb,  wbere  the  result  would  be 
to  ignore  the  intention  of  the  grantor  by  pesslnir 
an  after>aoquired  title. 

^*  A  deed  may  paae  m,  sobeeqventlx 
aeqidred  title  by  Tlrtue  of  Bev.  Stat.  1866,  p. 
855, 1 8.  wbere  it  appears  to  coovey  the  fee  simple 
absolute,  although  it  is  on  consideration  of  love 
and  affeotion  alone. 

S.  A  recorded  deed  auuie  hy  one  who 
has  then  no  title  to  the  land  is  not  with- 
in the  f^*»fir***  of  title  so  as  to  be  constructiTe 
notice  to  a  subsequent  purchaser  to  whom  the 
same  grantor  conveys  after  obtaining  title  by  a 
recorded  4]M»d. 

<4«  A  atatotory  proviaion  that  aabae- 
qnentljr  acquired  title  of  a  fl^rantor  in  a 

deed  purporting  to  cooToy  a  fee  simple  absolute 
shall  immediately  passTto  the  grantee,  and  **  that 
such  conveyance  shall  be  valid,  as  If  such  legal 
authority  had  been  in  the  grantor  at  the  time  of 
the  conveyance/*  is  not  effectual  to  defeat  a  bona 
fide  purchase  by  a  subsequent  grantee  from  the 
same  grantor  in  reliance  on  the  records,  which 


do  not  show  any  conveys  nee  by  the  grantor 
after  acquiring  title  to  the  property. 

(February  27, 18M.)  ' 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Buchanan  Coiioty  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover possession  of  certain  real  estate.  i2s- 
vened. 

Statement  by  Oantt»  P.  J.: 

This  is  an  action  of  ejectment  for  the  re- 
covery of  the  south  eight  feet  of  lot  6,  all  of 
lot  7,  and  the  north  two  feet  of  lot  8,  all  in 
block  23  in  Smith's  addition  to  the  city  of 
St.  Joseph.  The  answer  admitted  possession, 
and  denied  each  and  erery  other  allegation 
in  plaintiff's  petition.  The  case  was  tried 
to  a  jury,  and  resulted  in  a  verdict  and  judg- 
ment for  the  plaintiff.  At  the  trial  plaintiff 
introduced  a  patent  from  the  United  States 
to  Fred  W.  Smith,  a  plat  of  Smith's  addi- 
tion to  the  city  of  St.  Joseph,  and  a  deed 
from  Smith  to  James  Cargill  for  lots  8,  4,  5, 
6,  7,  and  8,  all  in  blo(;k  23  of  said  addition, 
of  which  the  land  sued  for  is  a  part.  James 
Cargill,  who  is  the  common  source  of  title, 
died  in  1858,  leaving  a  widow,  Nancy  G. 
Cargill  (sometimes called  Agnes  G.  Cargill), 
and  four  children,— George  W.  Cargill,  John 
C.  Cargill,  Agnes  Owen,  and  Abby  N.  Ford. 
James  (^argili  left  a  will,  which  was  duly 


T^OTR.—Convejfanct  recorded  htfort  grantor  ob' 
tained  title,  as  notice. 

The  subject  of  this  note  Inyolves  the  application 
■of  two  opposing  principles  of  law,  and  the  effect  so 
tar  as  the  courts  have  declared  it  which  is  to  be 
given  to  eacb. 

Thus  the  question  whether  a  deed  with  coven* 
4int8  of  title  given  before  the  grantor  acquires  title 
and  placed  on  record  is  to  pre  vaU  over  a  deed  given 
after  the  title  Is  acquired  to  a  purchaser  in  good 
faith  for  value  aod  without  notice  of  the  previous 
deed  was  raised  in  Salisbury  8av.  Soc.  v.  Cutting, 
SO  Conn,  lis,  but  the  decision  was  made  upon  other 
grounds  the  court  saying  on  this  point  that  the 
question  was  one  of  very  serious  difficulty  inas- 
much as  in  sustaining  tbe  later  deed  it  would  be 
necessary  to  deny  the  application  of  the  settled 
principles  of  estoppel,  and  In  susralning  the  prior 
deed  it  would  be  necessary  to  violate  the  entire 
'Spirit  of  the  registry  system. 

But  few  of  the  cases  have  discussed  the  relative 
•extent  to  which  each  doctrine  should  be  carried 
•and  applied,  the  great  majority  of  tbem  having 
been  decided  upon  principles  applicable  to  the  one 
•side  of  tbe  question  Ignoring  those  applicable  to 
the  other  side  entirely. 

Id  this  note  it  is  not  attempted  to  incorporate  all 
tbe  eases  relative  either  to  the  law  of  estoppel  or 
to  the  law  of  notice  from  registration.  The  intent 
has  been  to  include  such  cases  and  such  principles 
only  as  relate  to  or  are  connected  with  queetioos 
arising  out  of  conveyances  made  before  the  person 
conveying  has  acquired  title.  Many  have  been  in- 
cluded, however,  which  do  not  relate  to  notice  from 
registration,  with  a  view  to  show  as  near  as  pos- 
-sible  the  border  line  between  the  opposing  doc- 
trines of  estoppel  and  notice  from  registration. 

The  doctrine  of  eftoppel. 
The  doctrine  of  estoppel  as  applied  to  the  note  is, 
-th  L.  R.  A. 


that,  where  lands  are  conveyed  with  covenants  of 
warranty  or  quiet  enjoyment  by  one  who  after- 
wards acquires  title  thereto,  the  after-acquired  title 
Inures  to  the  benefit  of  the  grantee  and  tbe  gruntor 
is  estopped  to  claim  that  he  had  no  title  at  tbe  time 
of  making  the  conveyance.  Middlebury  College  v. 
Cheney,  1 V t.  836;  Ward  v.  WiUard,  18  N.  U  889;  Foss 
V.  Strachn,  42  N.  H.  40;  McCusker  v.  McEvey,  9  R.  I. 
628, 11  Am.Rep.  296,  overruling  contrary  dictum  in 
Gardner  v.  Greene,  6  R.  1. 104;  Jackson  v.  Matadorf , 
11  Johns.  91, 6  Am.  i)ec.  855:  House  v.  McCormlck,  57 
N.  Y.  810:  White  v.  Patten,  24  Pick.  824;  Knight  v. 
Thayer.  125  Mass.  25;  Somes  v.  Skinner,  3  Pick.  62; 
TruU  V.  Bifrelow,  16  Mass.  418. 8  Am.  Dec.  144:  Green 
V.  aark.  81  Cal.  501;  Bogy  v.  Shoab,  18  Mo.  865;  Reese 
V.  Smith.  12  Mo.  844;  Goohenourv.  Mowry,  88  111. 
831;  Jones  v.  King,  26  111.  388;  Willis  v.  Watson,  6 
m.  64;  Rlgg  V.  Cook,  9  fll.  886, 46  Am.  Dec.  462;  Root 
V.  Crock,  7  Pa.  878;  Brown  v.  McCormick,  6  Watts, 
60. 81  Am.  Dec.  460;  Pike  v.  Galvin,  20  Me.  183;  Bax- 
ter V.  Bradbury,  20  Me.  260,  87  Am.  Dec.  40;  Lawry 
V,  Williams,  13  Me.  281;  Gregory  v.  Peoples,  80  Va. 
855;  Raines  V.Walker,  77  Va.  02;  Burtners  v.  Keran, 
24  Gratt.  42:  Goodson  v.  Beacham,  24  Ga.  150;  Irvine 
V.  Irvine,  76  U.  8.  9  Wall.  617, 19  L.  ed.  800;  Ryan  v. 
United  States,  136  U.  S.  68,  24  L.  ed.  447. 

Thus  when  A  sells  land  to  B  and  afterwards  sells 
It  to  C  with  warranty,  and  subsequently  B  recon- 
veys  it,  tbe  title  thus  reconveyed  will  inure  to  the 
benefit  of  C.  Kimball  v.  BlaisdelU  6  N.  H.  633,  22 
AuL  Dec.  476. 

And  where  D  made  a  deed  to  B  of  premises  be- 
longing to  A  which  was  duly  recorded,  and  A  after- 
wards conveyed  to  F  whose  deed  was  duly  record- 
ed and  just  previous  to  that  conveyance  F  bad 
conveyed  the  lands  to  D  by  deed  which  was  not  re- 
corded until  nearly  ten  years  afterward,  and  in 
the  meantime  F  again  conveyed  premises  to  C  who 
duly  recorded  bis  deed,  it  was  held  that  the  title 
which  inured  to  B*s  benefit  by  reason  of  the  war- 
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admitted  to  probate  in  the  probate  court  of 
UuchaDan  couDty,  by  the  second  clause  of 
which  he  gave  all  his  real  and  personal 
estate  to  his  wife  for  life,  or  until  she  should 
marry  again.  Mrs.  Cargill,  who  survived 
her  husband,  lived  until  1877,  when  she  died 
without  having  married  again.  By  the  third 
clause  of  James  Cargill 's  will  he  gave,  at  the 
death  of  his  wife,  his  home  place,  describing 
it,  to  his  son  George  Cargill,  whom  he  ap- 
pointed as  his  executor.  By  the  fourth  clause 
of  his  will  it  was  provided  that,  at  the  death 
of  his  wife,  his  executor  should  take  charge 
of  all  his  property,  real,  personal,  and  mixed, 
and,  after  setting  aside  said  home  place  to 
his  son  George,  he  should  select  three  disin- 
terested persons  to  divide  all  the  remainder 
into  four  equal  parts,  and  to  each  of  his  four 
children  he  devised  and  bequeathed  one  of 
these  parts  thus  to  be  divided.  In  1879,  after 
the  death  of  Mrs.  Cargill,  the  executor  se- 
lected three  persons,  who  made  division  of 
the  lands  of  which  James  Cargill  died  seised 
into  four  parts,  and  assigned  one  of  these 
parts  to  each  of  the  children  named  in  the 
will,  or  to  their  assigns.  The  report  of  these 
commissioners  is  too  long  to  be  inserted  in 
this  statement.  The  lots  sued  for  apoear  in 
that  part  which  was  assigned  to  John  Cargill 


and  his  assign,  the  Real -Estate  Loan  Com- 
pany, through  which  defendant's  claim  of 
title  runs,  being  named  the  assignee  of  thi» 
particular  portion.     Prior  to  this  division, 
and  prior  to  the  death  of  his  mother, — evei^ 
as  early  as  1880,  —John  C.  Cargill,  in  con- 
junction with  his  wife,  Sarah  L.  Cargill, 
conveyed  by  deed  of  trust  his  interest  in  all 
the  real  estate  which  his  father  owned  at  hi» 
death  to  Joseph  C.  Hull,  trustee,  to  secure 
the  pavment  of  certain  debts  in  said  deed  of 
triist  described.     Having  made  default,  the 
trustee,  Hull,  in   1865  sold  and  conveyed, 
under  the  power  confened  by  said  deed  of 
trust,  all  the  interest  of  John  Cargill  in  said 
real  estate  to  his  mother,  Agnes  or  Nancy, 
G.  Cargill.    In  1868,  by  a  deed  dated  Septem- 
ber 5th  of  that  year,  Mrs.  Cargill,  in  con- 
sideration of  one  dollar  and  natural  love  and 
affection,  made  a  deed  containing  covenants 
of  warranty  to  her  daughter  Abby  N.  Ford, 
purporting  to  convey  to  her  **the  one  divided 
fourth  part"  of  certain  described  real  estate, 
including  said  lots  8,  4,  5,  6,  7,  and  8,  of 
which  the  lots  sued  for  are  a  part.     Tu  the 
introduction  of  this  deed  in  evidence   by 
plaintiff  the  defendant  objected,  because  it 
was  incompetent  and  irrelevant,  because  the 
deed  was  void  and  ineffectual  to  pass  title  to 


ranty  In  the  deed  beiosr  void  l)ecau8e  of  D*b  failure 
to  record  his  deed,  B  was  entitled  to  recover  of  D 
for  breach  of  covenant  the  amount  pnid  by  bim 
for  the  land.    Burke  v.  Beveridge,  16  Minn.  805. 

So  wben  onehavingr  no  title  makes  a  deed  with 
warranty  and  the  errantee  enters  upon  tfie  prem- 
Jses  and  the  ern&Dtor  afterwards  takes  a  release 
from  the  owner  It  will  operate  as  a  confirmation 
of  the  title  of  the  grantee,  though  neither  the  own- 
er nor  the  grantor  was  in  possession  at  the  time  of 
the  release.    Oakes  v.  Marcy,  10  Pick.  19&. 

And  an  estoppel  to  aesert  an  after-acquired  title 
takes  place  whether  the  prior  grantee  is  seised  in 
fact  of  the  premises  or  not.  King  v.  Gilson,  8S  lU. 
818, 83  Am.  Dec.  269. 

So  also  an  heir  who  conveys  the  lands  of  his  an- 
cestor during  his  lifetime  which  subsequently  de- 
scend to  him  is  estopped  from  redo  vering  the  prop- 
erty from  his  grantee.  McPherson  v.  Ounliff,  11 
Berg.  &  B.  422, 14  Am.  Dec.  642. 

And  the  heirs  of  one  who  sold  and  conveyed  lands 
to  which  he  had  no  title  but  to  which  he  afterwards 
acquired  title  are  estopped  to  deny  the  title  of  the 
grantee.  McWiliiam  v.  Kisly,  £  Serg.  &  B.  607,  7 
Am.  Dec  54. 

A  covenant  of  general  warranty  binding  the 
grantor  and  his  heirs  runs  with  the  land  and  Inures 
to  the  benefit  of  all  subsequent  purchasers.  Tor- 
rey  v.  Minor,  ISmedes  ft  IL  Oh.  489. 

Andsubsequentgranteesas  well  as  the  grantor 
himself  are  estopped  to  claim  that  he  was  not 
seised  in  fee  of  the  estate  conveyed  at  the  time  of 
the  coni^eyance  to  the  first  grantee.  White  v.  Pat- 
ten, 24  Pick.  824;  Knight  v.  Thayer,  125  Mass.  25. 
'  And  an  estoppel  vests  title  in  the  grantee  which 
is  good  as  against  strangers  coming  in  after  the 
estoppel  as  well  as  against  the  grantor  and  those 
claiming  under  him.    Somes  v.  Skinner.  8  Pick.  62. 

Thus  when  an  sdminlstrator  granted  lands  for 
the  payment  of  debts  conveying  also  a  8pe<dal  priv- 
ilege of  carrying  the  water  of  a  brook  across  ad- 
joining lands  of  the  Intestate  and  such  adjoining 
lands  were  afterwards  distributed  to  the  adminis- 
trator as  heir-at-law,  and  he  conveyed  them  to  a 
third  person  without  making  the  reservation  of 
the  water  rights,  his  grantee  is  estopped  to  deny  ' 
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the  right  to  the  specia]  privilege.  Goe  v.  Taloott^ 
6  Day,  88. 

Tbeestoppelcreatedby  the  subsequent  aoquisi-- 
tion  of  title  to  lands  which  had  been  previously 
conveyed,  operates  the  instant  the  grantor  becomes 
the  owner,  the  covenants  in  his  deed  passine 
the  estate  to  his  grantee.  King  v.  Oileon,  82  BL 
848;  Jarvis  v.  Aikens,  25  Vt.  635;  Somes  v.  Skin* 
ner,  supra. 

And  his  title  is  not  affected  by  the  failure  to  re- 
cord or  improperly  withholding  or  the  loss  or  de* 
stniction  of  the  deed  by  which  the  title  is  subse- 
quently acquired.    King  v.  Gilson,  suprcL 

In  Shaw  v.Galbraith,  7  Pa.  Ill,  however,the  eetofK 
pel  against  a  subsequent  grantee  was  held  to  tak» 
place,  when  he  took  with  notice  of  the  first  deed. 

A  deed  with  covenants  of  warranty  or  quiet  en- 
joyment operates  as  an  estoppel  against  a  claim  of 
the  grantor  or  his  privies  to  a  subsequently  ac- 
quired estate  where  he  had  an  Interest  which  paased 
under  the  grant  as  well  as  where  he  had  no  Inter- 
est at  that  time.   House  v.  MoCormiclc,  57  N.  Y.  81QL 

Thus  when  lands  of  the  state  held  under  con- 
tract are  sold  and  the  grantor  thereof  after warda 
acquires  title  from  the  state,  it  will  inure  to  the 
benefit  of  his  grantee  and  estop  him  and  all  peiaona 
claiming  under  him  to  claim  adversely  to  the 
grantee.   Fairbanks  v.WUIiamson,  7  Me.  96i. 

So  if  a  tenant  for  life  sells  the  property  by  a. 
deed  which  afiBrms  the  existence  of  an  estate  In  fee 
simple  in  himself  and  the  remainderman  subse- 
quently dies  and  the  life  tenant  inherits  the  fee 
simple  absolute,  he  and  those  who  claim  under  Mm 
are  estopped  by  the  deed  thus  given  before  his  fee- 
simple  title  accrued  to  him.  Van  Bensselaer  v* 
Kearney,  62  IT.  S.  11  How.  297, 18  L.  ed.  708. 

So  also  a  deed  given  with  warranty  by  a  widow 
in  connection  with  the  heirs  of  an  estate  to  secure 
a  debt  due  from  the  estate  and  other  purposes  will 
estop  her  from  afterwards  claiming  dower  In  tb» 
lands  conveyed  as  against  persons  claiming  under 
that  deed,  and  the  fact  that  the  lands  have  beeo 
sold  under  a  decree  of  the  court  for  the  benefit  of 
creditors  will  not  prevent  the  application  of  the 
rule.    Hoppln  v.  Hoppin,  96  III.  266. 

In  Georgia  after  lands  are  drawn  bat  before  tli» 
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any  real  estate,  and  because  no  real  estate  was 
described  therein;  but  the  court  oyerruled 
said  objection,  and  the  defendant  saved  its 
exceptions.  In  fact,  defendant  objected  to 
the  introduction  of  every  instrument  except 
the  patent,  the  plat,  and  defendant's  original 
answer,  read  in  evidence  by  plaintiff,  on  the 
ground,  among  others,  that  such  instruments 
were  irrelevant  and  incompetent,  and  saved 
exceptions  to  the  action  of  the  conrt  in  over- 
ruling defendant's  objections  thus  made. 
After  introducing  a  deed  from  Mrs.  Abby  N. 
Ford  to  the  plaintiff,  who  is  Mrs.  Ford's  son, 
and  the  admission  bj  defendant  to  the  effect 
that,  at  the  death  of  her  father,  Abby  N. 
Ford  was  a  married  woman,  and  that  she  con- 
tinued to  be  such  until  February,  1890, 
when  her  husband,  Erastus  D.  Ford,  died, 
the  plaintiff  rested.  Defendant  demurred  to 
plaintiff's  evidence,  which  being  overruled, 
the  defendant  duly  excepted.  The  defend- 
ant's title,  as  shown  by  the  deeds  introduced 
in  evidence,  runs  by  two  chains  into  Saxton, 
whence,  becoming  uniied,  it  runs  into  de- 
fendant. One  of  these  chains  of  title  into 
Saxton  passes  from  John  C.  Cargill  by  his 
deed  of  trust  to  Joseph  Hull,  trustee,  con- 
veying his  fourth,  subject  to  his  mother's 
lif4»  estate  in  the  land ;  and  by  the  trustee's 


deed  from  Joseph  Hull,  trustee,  to  Mrs. 
Cargill ;  and  by  the  warranty  deed  from  Mrs. 
Cargill  to  Sarah  L.  Cargill ;  and  by  the  deed 
of  trust  from  Sarah  L.  Cargill  to  James  Hull, 
trustee ;  and  by  the  trustee's  deed  from  James 
Hull,  trustee,  to  the  Real  Estate  &  Savings 
Association ;  and  by  the  warrantj|r  deed  from 
the  Real  Estate  &  Savings  Association  to  the 
Real -Estate  Loan  Company,  and  by  it  to  A. 
M.  Saxton.  All  these  deeds  were  executed 
upon  valuable  considerations.  The  otlier 
chain  of  title  into  Saxton  passed  from  Abby 
N.  Ford,  by  the  deed  of  trust  of  herself  and 
husband,  to  Saxton,  trustee,  and  by  the 
trustee's  deed  from  Saxton,  trustee,  to  John 
D.  Richardson,  and  by  the  deed  from  John 
D.  Richardson  to  Saxton.  By  these  two 
chains  of  title,  the  defendant  contends  that 
two  fourths  of  the  land  (the  John  Cargill 
fourth  and  the  Abby  N.  Ford  fourth)  passed 
into  Saxton,  but  that,  if  only  one  fourth 
passed  into  him,  it  is  sufficient  to  uphold  de- 
fendant's title.  The  chain  of  title  from  Sax- 
ton to  defendant  passed  through  the  warranty 
deed  from  Saxton  to  Floyd,  Ransom  &  Stein- 
acker,  and  through  the  warranty  deed  from 
Floyd,  Ranson  &  Steinacker  to  defendant,  the 
consideration  expressed  in  the  former  deed 
being  $3,500,  and,  in  the  latter,  |4,500.    At 


grant  of  the  state  issues,  the  equitable  title  is  in 
tne  drawer  and  the  lenrai  title  is  in  the  state  for 
his  use,  and  in  such  ease  if  the  drawer  conveys  the 
lands  and  afterwards  obtaiDS  the  grant  the  legal 
title  passes  through  him  to  bis  vendee  by  virtue  of 
the  statute  of  uses  clothing  the  vendee  with  a  com- 
plete title  leaving  the  vendor  nothing  which  he 
can  convey  to  another.  Henderson  v.  Hackney, 
as  Ga.  S88,  88  Am.  Deo.  tSOt,  Thursby  v.  Myers,  67 
Ga.  155. 

When  a  person  grants  Isnds  tn  which  he  hss  a 
mere  equitable  interest  and  afterwards  acquires 
the  legal  title,  he  holds  the  title  in  trust  for  the 
grantee,  and  if  he  afterwards  conveys  it  to  another 
without  the  consent  of  the  former  grantee,  the 
latter  grantee,  if  he  had  notice  of  the  prior  deed, 
will  be  deemed  to  be  substituted  in  the  pJaoe  of  his 
grantor  as  trustee:  but  if  the  conveyance  is  made 
with  the  consent  of  the  former  grantee,  he  takes  it 
ditoharged  of  the  trust.  Doyle  v.  Peerless  Petro- 
leum Go.  U  Barb.  288. 

The  fact  that  suit  has  been  brought  for  breach 
of  a  covenant  of  seisin  will  not  prevent  a  subse- 
quently acquired  title  from  inuring  to  the  bene- 
fit of  the  grantor,  if  acquired  before  the  assessment 
of  damages  is  had.  King  v.  Oilson,  8S  DU  848,  S8 
Am.  Dea  268. 

The  above  rules  apply  to  mortgages  containing 
covenants  of  warranty,  executed  by  persons  hav- 
ing no  title  to  the  mortgaged  lands  but  who  after- 
wards  acquire  tlUe,  the  after-acquired  title  inuring 
to  the  benefit  of  the  mortgagee  and  the  mortgagor 
Hnd  his  privies  in  estate  in  blood  and  in  law,  being 
♦stopped  to  question  the  mortgagor's  title  at  the 
lime  of  making  the  mortgage.    Tefft  v.  Munson, 

67  N.  T.  87:  Christy  v.  Dana,  84  ObL  648,  42  CaL  174; 
C'laric  V.  Baker,  14  Gal.  612, 76  Am.  Dea  448;  Klrk- 
aldie  V.  Larrobee,  81  Cal.  46S,  88  Am.  Dec.  203:  Gamp 
V.  Qrider,  62  GaL  20;  Sherman  v.  McOarthy,  67  Cal. 
607:  VaUeJo  Grand  Asso.  v.  Viera,  48  GaL  672: 
Gochenour  v.  Mowry,  98  JXL  881;  Bigg  v.  Gook,  8 
111.  836,  46  Am.  Dec.  462;  Pike  v.  Galvin,  28  Me.  183; 
Baxter  V.  Bradbury,  20  Me.  260,  87  Am.  Dec.  48; 
Lawry  v.  Williams,  18  Ma  280;  Plowman  v.  Shid- 
)er,  86  Ind.  484;  Boone  v.  Armstrong,  87  Ind.  168: 
Gotham  v.  Gotham,  66  N.  H.  440;  Bush  v.  Cooper, 

68  U.  8. 18  How.  82, 16U  ed.  SnU 
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Thus  when  A  mortgages  to  B  while  the  title  to  the 
lands  remain  In  the  United  States  and  afterwards 
obtains  title  by  purchasing  from  C  who  had  pur- 
chased from  the  government,  and  again  mort* 
gages  the  lands  to  D,  A*8  title  inures  to  the  benefit 
of  the  first  mortgagee.  Warburton  v.  Mattox, 
Morris  (Fowa)  867. 

So,  when  one  mortgages  his  property  and  after- 
wards mortgages  it  to  another  with  warrany  of 
title,  and  subsequently  the  second  mortgagee  buys 
in  the  first  mortgage,  taking  a  quitclaim  deed 
after  the  mortgagor's  equity  of  redemption  is 
barred,  and  delivers  a  mortgage  deed  on  the  prop- 
erty to  a  third  person,  the  estate  covenanted  for 
by  the  second  mortgage  vests  in  the  holder  of  the 
mortgage  deed  \fy  estoppeL  Dudley  v.  Gadweil, 
18  Conn.  227. 

In  Middlebury  College  v.  Cheney,  1  Vt  886,  it 
was  held  that  the  subsequent  acquisition  of  an 
outstanding  title  by  one  who  had  conveyed  lands 
with  covenants  of  warranty,  discharges  and  satt^ 
fies  such  covenants. 

And  in  Cornell  v.  Jackson,  8  Gush.  606,  it  was 
held  that  if  a  grantor  of  lands  with  warranty  re- 
covers a  part  of  them,  of  which  he  was  not  in  fact 
seised  at  the  time  of  making  the  deed,  it  will  go  to 
reduce  the  damages  pro  tanto  in  an  action  for  a 
breach  of  the  covenant. 

When  one  who  has  no  title  conveys  to  another 
and  afterwards  procures  the  holder  of  the  title  to 
convey  to  a  third  person  instead  of  himself  for  the 
fraudulent  purpose  of  preventing  the  tiUe  from 
inuring  to  the  benefit  of  his  grantee,  his  deed  will  be 
treated  as  a  covenant  to  convey,  and  where  the 
subsequent  grantee  takes  with  notice  and  without 
consideration  equity  will  grant  relief.  Moore  v* 
Crawford,  180  U.  8. 122, 82  L.  ed.  078. 

No  title  not  then  in  esM,  however,  and  no  after- 
acquired  title,  will  pass  by  a  conveyance  not  con- 
taining covenants  of  warranty,  and  no  estoppel  is 
created  thereby.  Jackson  v.  Wright,  14  Johns. 
196;  Pelletreau  v.  Jackson,  11  Wend.  110;  Dart  v. 
Dart,  7  Conn.  260;  Allen  v.  Say  ward,  6  Me.  227,  17 
Am.  Dec.  221;  Ham  v.  Ham.  14  Me.  861;  Brawford 
V.  Wolfe,  108  Mo.  881;  Klmmel  v.  Benna,  70  Mo.  62; 
Valle  V.  Clemens,  18  Mo.  486;  Bogy  v.  Shoab,  18  Mo. 
866;  Kinsman  v.  Loomls,  U  Ohio«  476;  Doswell  v« 
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the  Alofle  of  the  evidence  the  court  gave  three 
ioBtriiotioDS  which  peremptorily  required  the 
jury  to  find  for  plaiDtiff,  to  all  of  which  de- 
fendant objected  and  excepted.  Defendant 
>i8ked  eight  instructions  embodying  its  views 
of  the  law,  all  of  which  were  refused  and  it 
excepted. 

Mestn.  VL  A.  Reed  and  B.  R«  Vine- 
yard* for  appellant: 

The  words  "the  one  divided  fourth  part  of  ."^ 
in  the  deed  dated  September  6, 1868,  from  Mrs. 
Cargill  to  Mrs.  Ford  and  on  the  covenants  in 
which  plaintiff  relies  for  inurement  of  title 
afterwards  acquired  by  Mrs.  Cargill,  evidently 
apply  to  and  limit  the  interest  sought  to  be 
conveyed  in  all  the  tracts  described  in  the  deed, 
and  cannot  be  restricted  in  their  application  to 
the  first  tract  mentioDed.  The  fourth  of  A, 
also  B,  also  C,  means  the  fourth  of  each  A,  B, 
andC. 

Hapgood  v.  Whitman,  18  Mass.  464;  Wo^$  v. 
Dyer,  95  Mo.  550;  Burnett  v.  McCluey,  78  Mo. 
676. 

The  description  is  "the  one  divided  fourth 
part  of/' etc.  The  land  had  not  then  been 
divided,  and  could  not  have  been  divided  un- 
der the  fourth  clause  of  the  will  of  James  Car- 
gill until  after  the  death  of  his  widow.    On 


the  face  of  the  deed  it  is  impossible  to  tell  which 
"divided  fourth"  is  meant,  and  if  plaintiff  had 
been  permitted  to  try,  and  had  tried  at  the 
trial  to  locate  it,  he  could  not  have  done  so. 
The  ambiguity  is  a  patent  one,  appearing  on 
the  face  of  the  deed,  and  not  susceptible  of  re- 
moval by  parol  testimony,  and  renders  the 
deed  absolutely  void,  for 'uncertainty  of  de- 
scription. 

Campbell  v.  Johnean,  44  Mo.  247;  Ooode  t. 
Ooode,  22  Mo.  622,  66  Am.  Dec.  680;  BeU  v. 
Datoeon,  82  Mo.  79;  HrdmeY.  Slravtman,  86 
Mo.  298;  Bardff  v.  Matthew,  88  Mo.  121; 
Jennings  v.  Brizeadine,  44  Mo.  9S2;  Bradshav 
V.  Bradbury,  64  Mo.  834;  King  v.  Piiik,  51 
Mo.  209;  Jffferwn  v.  Whipple,  71  Mo.  619;  Fo9 
V.  Oourtney,  111  Mo.  147;  Freed  v.  Brown,  41 
Ark.  495;  Harr^  v.  Butler,  92  N.  C.  20:  Bad- 
ford  V.  Ed^eards,  88  K.  0.  847:  DuU  v.  ^um, 
68  Tex.  299;  Brown  v.  Ohambere,  63  Tex.  181; 
Brandon  v.  Leddy,  67  Cal.  48;  Trvon  v.  Hun- 
toon,  Id.  825:  Jaekaon  v.  SiU,  11  Johns.  216,  6 
Am.  Dec.  deSiPlenny  v.  Ferrill,  (Miss.)  Feb. 
29,  1892;  Vieken  v.  Henry,  110  N.  C.  871; 
Fuller  v.  FeUowe,  80  Ark.  657;  Bean  v.  Thomp^ 
eon,  19  K.  H.  290. 49  Am.  Deo.  154;  Shackle- 
ford  V.  Bailey,  85  Dl.  887. 

Where  there  is  a  description  on  the  face  of 
the  deed  which  will  apply  equally  to  two  or 


Buohaoaii,  8  Lel^b,  8(H&.  28  Am.  Deo.  280;  Reynolds 
V.Cook,  88Ya.817. 

If  there  is  no  llabUlty  upon  the  oovenaats  of  the 
deed  there  is  no  foundation  for  the  estoppeL 
Smiley  v.  Fries,  lOi  lU.  416. 

Thusasubeequentlyaoqulred  title  will  not  inure 
to  the  benefit  of  the  grantee  of  a  married  woman 
tbougb  the  deed  oontaina  covenants  of  warranty, 
where  the  statute  provides  that  no  covenant  ex- 
pren  or  implied  sbiUl  bind  the  wife  or  her  heirs  ex- 
cept so  far  as  may  be  necessary  to  effectually  pass 
from  her  and  her  heirs  all  her  right,  title,  and  in- 
terest expressed  to  be  conveyed  therein,  but  all 
the  interest  which  she  then  has,  passes.  Brawf  ord 
▼.  Wolfe,  supra;  Barker  v.  Circle,  60  Mo.  280. 

As  to  effect  of  covenants  of  married  women  or 
estoppel  by  their  deeds,  see  note  to  WatUns  v. 
Watson  (Tex.)  22  L.  R.  A.  779. 

Covenants  of  seisin  in  fee  and  lawful  riirht  to 
convey  in  a  deed  where  there  is  no  warranty  of 
title  do  not  estop  the  g'rantor  from  setting  up  an 
after-acquired  title  against  the  grantee.  Allen  ▼. 
Say  ward,  eupra. 

At  common  law  a  subsequently  acquired  title 
win  not  pass  when  the  conveyance  was  by  bargain 
and  sale,  or  by  lease  and  release  without  covenants 
of  warranty,  but  under  the  California  statute  the 
conveyance  is  of  all  the  estate  which  the  grantor 
then  possesses  or  ml^ht  thereafter  possess  and  a 
subsequently  acquired  title  inures  to  the  benefit  of 
the  grantee  as  effectuaUy  as  if  it  had  originally  be- 
longed to  him.  Clark  v.  Baker,  14  CaL  612, 76  Am. 
Deai40. 

In  Missouri  covenants  created  by  the  words 
'^grant,  bargain,  and  sell,**  do  not  operate  as  a  war- 
ranty to  transmit  a  subsequently  acquired  title. 
Gibson  V.  Chouteau,  80  Mo.  686;  Gate  wood  v. 
House,  66  Mo.  666. 

But  in  Illinois  the  rule  Is  that  a  deed  given  by 
one  without  title  to  the  premises  conveyed,  con- 
taining the  words  **grant.  bargain,  and  sell,**  will 
operate  to  transfer  a  subsequently  acquired  title 
to  the  g'rantee,  such  words  of  themselves  import- 
ing a  sufficient  warranty  to  set  the  rule  into  opera- 
tion. King  ▼.  Gllson,  82  lU.  84B.  88  Am.  Dec.  860; 
De  Wolf  V.  Haydn,  24  Hi.  626. 

A  deed  of  **aU  my  right,  tiUe,  and  interest,**  Is 
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limited  to  the  interest  which  the  grantor  then  had, 
though  it  contains  covenants  of  ownership  and 
warranty,  etc.,  and  the  grantor  is  not  thereby  es- 
topped to  claim  a  subsequently  acquired  interest 
as  against  the  grantee.  Butcher  v.  Rogers,  80  Mo. 
188;  Blanchard  v.  Brooks,  12  Pick.  47:  Allen  v.  Hoi- 
ton,  20  Pick.  466;  White  v.  Brocaw,  14  Ohio  St.  888; 
Wight  V.  Shaw,  6  Cush.  66:  Miller  v.  Bwing,  6  Gush. 
84;  Hanrick  v.  Patrick,  119  U.  &  166, 80  L.  ed.  880. 

Ketther  is  an  estoppel  created  where  the  grantor 
has  an  interest  in  the  premises  and  the  warranty  la 
confined  to  the  title  erranted  or  released.  Oomstook 
y.  Smith,  18  Pick.  110, 23  Am.  Dec.  67a 

A  deed,  in  order  to  pass  a  subsequently  acquired 
title,  must  undertake  to  convey  not  merely  the 
grantor's  title  but  the  land  Itself  by  an  Indefeasible 
title  in  such  a  manner  that  the  grantee  Is  not  to  be 
disturbed  by  any  one.    Gibson  v.  Chouteau,  eupruu 

But  whatever  may  be  the  form  or  nature  of  the 
conveyance  used  to  pass  real  property  ii  the  grantor 
sets  forth  in  the  face  of  the  instrument  by  way  of 
recital  or  averment  that  he  is  seisc^l  or  possessed  of 
a  particular  estate  in  the  premises,  and  whioh  es- 
tate the  deed  purports  to  convey,  or  If  the  seisin 
or  possession  of  a  particular  estate  is  affirmed  in 
the  deed  either  in  express  terms  or  by  necessary 
implication,  the  grantor  and  all  persons  in  privity 
with  him  are  estopped  from  ever  afterwards  deny- 
ing that  he  was  so  seised  and  possessed  at  the  time 
he  made  the  conveyance.  Van  Rensselaer  v.  Kearw 
ney,  63  U.  8.  11  How.  287,  38  L.  ed.  708;  Ryan  v. 
United  States,  186  U.  8. 66, 84  L.  ed.  447;  Reynolds  v. 
Cook,  88  Va.  817. 

Estoppels  bind  privies  in  estate.  In  blood,  and  in 
law  only.  The  doctrine  is  not  app licable  to  persona 
claiming  under  a  paramount,  an  adverse,  or  an  in- 
dependent title.  Buckingham  v.  Hanna,  2  Ohio 
St.  661:  San  Francisco  v.  Law  ton,  18  Csl.  466,  70  Am. 
Dec.  187:  Buss  v.  Alpaugh,  118  Mass.  868,  10  Am. 
Rep.  464. 

Where  one  person  executes  a  mortgage  on  lands 
with  covenants  of  warranty  to  another  where  he 
has  no  title  and  to  which  a  third  person  has  a  para* 
mount  equitable  title,  and  the  mortgagor  subse- 
quently obtains  the  legal  title,  which  la  taken  from 
him  by  decree  in  favor  of  the  holder  of  the  equita- 
ble title,  it  passes  toauob  holder  unincumbered  by 
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more  distinct  tracts,  the  deed  is  void  for  un- 
certainty, and  cannot  be  helped  out  by  parol 
testimony. 

Campbell  ▼.  JokMOUy  Brandon  ▼.  Leddy,  and 
FuUer  ▼.  FeUotM,  mtpra. 

In  a  deed  the  description  of  the  real  estate, 
"Where  it  purports  to  be  a  segregated  or 
''divided"  portion  of  a  larger  tract,  must  be  so 
definitely  ae8crit>ed  as  to  enable  a  surveyor  to 
go  upon  the  ground  and  measure  it  off  by 
courses  and  distances.  If  it  be  impossible  to 
do  this  from  the  language  of  the  deed,  or  such 
reference  therein  to  physical  facts  as  will  en- 
able such  survey  to  be  made,  no  legal  title  will 
be  transferred. 

iMmb  V.  NOson,  84  Mo.  600. 

The  deed  of  Mrs.  Carsrill  to  her  daughter 
Mrs.  Ford  reciting  a  consideration  of  one  dol- 
lar and  natural  love  and  affection,  could  only 
operate  as  a  desd  of  gift,  and  not  as  one  of 
bargain  and  sale. 

Peek  V.  Vandenberg,  80  Cal.  11;  Salmon  v. 
W%Uon,41  Cal.  595;  Bradley  v.  Love,  60  Tex. 
472;  1  Devlin,  Deeds,  §  11. 

Hence  only  the  intention  of  the  grantor  must 
be  looked  for,  Just  the  same  as  that  of  a  testa- 
tor in  a  will. 

Long  V.  Timme,  107  Mo.  613. 

Where  no  valuable  consideration  passes   a 


grantor  cannot  be  compelled  to  correct  a  mis- 
take in  a  deed,  or  to  carry  out  an  imperfectly 
executed  gift,  or  to  specifically  perform  a 
promise,  made  orally  or  in  writing,  to  make  a 
gift. 

Brownlee  v.  Fenfndt,  108  Mo.  420;  Ander- 
eon  V.  Beott,  94  Mo.  687;  Boxipheriy  ▼.  Bared, 
01  Mo.  161;  Goode  v.  Qoode,  22  Mo.  518.66 
Am.  Dec.  680;  Bturgie  v.  Work,  122  Ind.  184; 
Funk  V.  Dame,  108  Ind.  281;  Sherwood  v. 
Shenrood,  45  Wis.  857.  80  Am.  Rep.  757; 
Toufiff  v.  Toung,  80  N.  Y.  487, 86  Am.  Rep. 
684. 

If,  as  between  the  parties  thereto,  the  cov* 
enants  in  the  deed,  of  Mrs.  Cargill  to  Mrs. 
Ford,  executed  in  1868,  would  have  trans- 
ferred to  Mrs.  Ford  the  John  Cargill  fourth  of 
the  lands  by  inurement,  ho  soon  as  ft  was 
transferred  to  Mrs.  Cargill  by  the  trustee's 
deed  to  her  in  1865,  yet  it  could  not  have  such 
effect  as  against  defendant  and  said  graniors, 
because  they  were  not  bound  to  search  for 
deeds  from  Mrs.  Cargill,  covering  or  endeav- 
oring to  convey  the  John  Cargill  fourth,  prior 
to  the  time  of  her  acquiring  title  thereto. 
That  lay  entirely  outside  of  their  chain  of  title, 
and  the  record  thereof  was  no  notice  to  them. 

Neuf  Orleane  A  0,  B.  Oo.  ▼.  Melien,  79  U. 
8. 12  Wall.  865,  20  L.  ed.  485;  Dodd  v.  WiU- 


any  estoppel  in  favor  of  the  mortgagee.    Backioff-  ■ 
ham  V.  Hanna,  eupra. 

So  where  one  conveys  property  in  which  ho  has 
DO  interest  and  afterwards  inherits  the  same  and  it 
is  sold  under  a  judflrment  against  htm  rendered 
previous  to  his  unauthorised  transfer,  title  vests  in 
the  purchaser  under  the  judgment,  the  rule  that  a 
deed  with  warranty  creates  an  estoppel  and  peases 
an  after-acquired  estate  applying  only  to  the 
grantee  and  those  dlalming  under  blm  but  not  to 
purcliasers  under  a  judgment  rendered  previous 
to  the  conveyance  under  which  the  estoppel  Is 
claimed.    Jackson  v.  Bradford,  4  Wend.  619. 

80  also  where  a  person  without  title  conveys  by 
deed  of  warranty  and  afterwards  acquires  title  as 
trustee  for  the  rigbtf  ul  owner  for  the  purpose  of 
transmitting  it  to  a  bona  Ude  purchaser,  the  doc- 
trine of  estoppel  will  not  apply  to  defeat  the  trust 
eetateu    Burchard  v.  Hubbard,  11  Ohio,  810. 

In  Jones  v.  King,  26  ni.  888.  it  was  held  that  a 
subsequently  acquired  title  by  a  grantor  inures  to 
the  benefit  of  grantee  unless  the  new  title  is  de- 
rived through  a  judicial  sale  as  for  taxes  or  other- 
wise. 

The  principle  which  f orUda  a  party  to  deny  the 
title  under  which  he  holds  does  not  apply  where  the 
deed  under  which  he  holds  does  not  refer  to  the 
common  source  and  the  record  does  not  convey  the 
tnf  ornoation.  In  such  case  h  is  title  is  adverse  and  he 
may  controvert  the  title  opposed  to  his.  Blight  v. 
Bocheeter,  90  U.  a  7  Wheat.  647, 6  L.  ed.  618. 

The  doetrine  of  notice  from  regietrcUion, 

The  general  doctrine  of  notice  from  registration 
applicable  to  this  class  of  cases  Is  that  the  registry 
of  a  conveyance  Is  constructive  notice  of  its  exist- 
ence and  contents  only  to  persons  claiming  what  is 
thereby  conveyed  under  the  same  grantor  by  sub- 
sequent purchase  and  not  to  strangers  to  that  con- 
veyance. Oillett  V.  Galfney,  8  Colo.  861;  Kerfoot 
V.  Gronin,  106  HI.  600;  Tilton  v.  Hunter,  S4  Ma  86; 
Boberts  v.  Bichards,  84  Me.  1;  Spolford  v.  Weston 
88  Me.  140;  Ck>rbin  v.  SuUivan.  47  lad.  866;  Boberts 
V.  Boome,  28  Me.  106, 80  Am.  Dec.  616;  Bates  v.  Xor- 
cross,  14  Pick.  224, 28  Am.  Dea  271:  Losey  v.  Simp- 
son, 11  N.  J.  Bq.  248. 

And  that  a  porobaser  is  chargeable  with  con- 
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structtve  notice  of  such  instruments  of  record  only 
as  lie  in  the  apparent  chain  of  title  or  are  made  by 
one  in  some  way  connected  with  the  property  in- 
volved in  question.  Oarbine  v.  Pringle,  00  111.  802; 
Manly  v.  Pettee,  88  UL  128;  Langworthy  v.  Golden, 
28  UL  App.  119;  Woods  v.  I^srmere,  7  Watts,  888,  88 
Am.  Dec.  7721 

The  case  of  Dexter  v.  Harris,  2  Mason.  681,  which 
decided  merely  that  notice  of  facts  extrinsic  and 
collateral  to  a  deed  was  not  given  by  a  record  of  it, 
has  been  frequently  dted  to  support  the  general 
doctrine  as  to  the  record  of  deeds  outside  the  cham 
of  title. 

And  that  he  need  not  seareh  for  incumbrances 
upon  the  premises  purchased  as  against  his  grantor 
previous  to  the  time  such  grantor  obtained  title 
thereto;  and  where  he  pays  the  purchase  price  and 
obtains  title  before  he  receives  actual  notice  of 
such  prior  incumbrance  his  legal  title  will  prevail 
over  the  mcumbrance.  Farmers  Loan  ft  T.  Co.  v. 
MaJtby,  8  Paige.  861, 4  L.  ed.  462;  Way  v.  Arnold,  18 
Ga.  181;  Oonneoticut  v.  Bradish,  14  Mass.  296;  Oalder 
V.  Chapman,  68  Pa.  869, 91  Am.  Dec.  168;  Dodd  v. 
Williams,  8  Mo.  App.  278;  Corbln  v.  Sullivan,  eupra; 
]k)sey  V.  Bimpson,  11  N.  J.  Bq.  246;  Bingham  v. 
Kirkland,  84  M.  J.  Bq.  281^  Doswell  v.  Buchanan,  8 
Leigh,  886, 28  Am.  Dec.  280. 

And  if  the  record  of  an  incumbrance  is  not  with- 
in the  line  within  which  the  subsequent  purchaser 
or  incumbrancer  is  bound  to  look,  he  need  not  no- 
tice it.  Maul  V.  Bider,  69  Pa.  167;  Harper  v.  Bibb, 
84  Miss.  472, 69  Am.  Dec.  807;  McLanaban  v.  Beeside, 
9  Watts,  610, 86  Am.  Dec.  186. 

Nor  is  the  registry  of  a  conveyance  of  lands  ex- 
ecuted by  one  not  in  possession  and  who  does  not 
appear  from  the  records  to  have  had  any  connec* 
tlon  with  the  title  constructive  notice  to  a  subse- 
quent purchaser.  Fenno  v.  Sayre,  8  Ala.  458;  De 
Yampert  v.  Brown,  28  Ark.  166;  Thursby  v.  Myers, 
67  Ga.  156;  Pelton  v.  Pitman,  14  Ga.  680;  Chicago  v« 
Witt,75  liL  2U;  Irish  v.  Sharp,  89  III.  261:  Kerfoot 
V.  Cronin,  106  IlL  609;  Yeasie  v.  Parker.  28  Me.  170; 
Pierce  v.  Taylor,  Id.  246;  Lelby  v.  Wolf,  10  Ohio, 
88;  Keller  v.  Nuts,  6  Berg,  ft  EL  246;  Lightner  v. 
Mooney,  10  Watts,  407;  Single  v.  Phelps,  20  Wis.  9B9. 

The  purchaser  cannot  be  required  to  look  one 
day  or  one  page  beyond  that  which  contains  the 
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iam$,  3  Mo.  App.  278;  Oroekett  t.  Maguire,  10 
Mo.  84;  OdleY.Odle,  78  Mo.  289;  Bates  v.  Nor- 
erou,  14  Pick.  281;  Jone%y,  Riehardaon,  10 
Met.  498;  Farm&n  Loan  d  T,  Co.  v.  Maltby, 
8  Paige,  861,  4  L.  ed.  462;  Stuytesani  v.  Half, 
2  Barb.  Ch.  158.  5  L.  ed.  696;  Calder  v.  Chap- 
man,  62  Pa.  868,  91  Am.  Dec.  168;  Burke  y. 
Beveridpe,  16  Midd.  205;  Jacksmi  v.  Bradford 
4  Wend.  619;  Buckingham  y.  Ranna,  2  Ohio 
St.  551;  Wing  v.  MeDoweU,  Wallt.  Ch.  175; 
Ani7i«  ▼.  Phelpe,  20  Wis.  399;  ^/y  v.  Wilcox, 
Id.  630.  91  Am.  Dec.  436;  Carbine  v.  Pringle, 


90  111.  802;  ifoCiidtf  ▼.  Orey,  20  Cal.  609;  Chem 
▼.  AirTu;^.  11  Serg.  &  R.  889;  Sands  r.  BeanU-^ 
ley,  82  W.  Va.  594;  TTay  v.  Arnold,  18  G«. 
181;  Faircloth  v.  ,^r(/a».  Id.  860;  Doswdl  v. 
Buchanan,  8  Leigh.  365,  28  Am.  Dec.  280;  S 
Pom.  Eq.  Jur.  §  668;  Rawle,  CoveDaots,  5tli 
ed.  §  259;  1  Devlin,  Deeds,  §  724. 

If  it  was  the  intention  of  Mrs.  Cargill  Id 
her  deed  to  Mrs.  Ford,  as  seems  clear  in  the 
light  of  the  circumstances  under  which  it  was 
made,  to  convey  only  that  fourth  which  Mrs. 
Ford  was  to  receiye  under  her  father's  will. 


title  of  bis  flrrantor.    Connectlout  v.  Bradlsh,  supra;  I 
€k>rbln  v.  Sullivan.  47  Ind.  S66. 

When  he  has  traced  the  title  down  to  one  out  of 
whom  the  reoord  does  not  carry  It,  he  Is  protected 
by  the  registry  acts.  Loeey  v.  Simpson,  11  N.  J. 
Bq.S46. 

And  he  is  not  obliffod  to  search  the  records  for 
mere  equitable  rif^ht  which  might  be  asserted 
against  a  good  record  title.    Odie  v.  Odie,  73  Mo.  280. 

Thus  where  one  who  has  a  mere  equitable  right 
to  a  conveyance  of  lands  mortgages  tbe  same  and 
the  mortgage  is  recorded  and  he  afterwards  ac- 
quires title  and  conveys  portions  of  the  lands  for 
value  to  innocent  third  persons,  the  first  mort- 
gagee can  enforce  his  lien  against  such  purchasers 
only  to  tbe  extent  of  the  unpaid  purchase  money 
which  remained  due  when  they  received  actual 
notice  of  such  mortgage,  the  record  thereof  before 
the  mortgagor  obtained  the  legal  title  not  being 
constructive  notice  to  suob  purchasers.  Farmers 
Loao  &  T.  Co.  V.  Maltby,  8  Paige,  881, 4  L.  ed.  4A3. 

So  where  a  person  enters  into  a  contract  to  pur- 
chase lands  whereby  a  deed  is  to  be  delivered  after 
certain  payments  are  made,  and  the  purchaser 
mortgages  the  lands  to  a  third  person,  which  mort- 
gage Is  first  recorded,  and  afterwards  he  obtains 
bis  deed  and  gives  bacli  a  purchase  money  mort- 
gage, the  purchase  money  mortgage  is  tbe  prior 
Uen,  and  the  prior  mortgage  simply  attaches  to 
the  interest  which  the  mortgagor  had  at  the  time 
it  was  made,  the  deed  and  purchase  money  mort- 
gage l)eing  construed  togetber  as  one  contract* 
Dusenbury  v.  Hulbert,  60  N.  Y.  64L 

And  when  a  deed  and  mortgage  for  purchase 
money  are  executed  and  af  towards  recorded;  but 
in  the  mean  time  tbe  grantee  executes  another 
mortgage  which  is  recorded  a  few  minutes  earlier 
than  the  first  mortirage  and  deed,  tbe  first  mort- 
gage is  the  prior  lieu;  the  vendee^  deed  not  having 
been  registered;  tbe  registration  of  tbe  second 
mortgage  is  not  notice  to  tbe  first  mortgagee. 
Boyd  V.  Mundorf.  80  N.  J.  Bq.  645. 

The  rule  which  protects  a  purchaser  against  the 
operation  of  a  deed  of  bis  grantor^s  property  made 
by  a  stranger  without  authority  applies  to  a  devise 
by  a  testator  of  property  to  which  he  had  no  title, 
and  when  a  husband  devises  property  to  his  wife 
including  lands  belonging  to  her,  for  life,  re* 
malnder  to  his  grandson  in  fee,  and  she  elects  to 
take  under  the  will  which  is  admitted  to  probate 
and  recorded,  but  afterwards  mortgages  her  land^ 
thus  Included  in  the  will,  the  record  of  the  wiU  is 
not  constructive  notice  of  the  mortgage  of  the 
oquitable  interests  of  tbe  grandson.  Hlbbs  v. 
Union  Gent.  L.  Ins.  Co.  40  Ohio  St.  643. 

The  recording  of  a  deed  of  trust  which  gives  a 
Hen  on  the  equitable  estate  made  when  the  grantor 
had  title  to  only  part  of  the  lands  conveyed  does 
not  impart  notice  to  a  subsequent  purchaser  ol 
the  legal  title.  Dosweli  v.  Buchanan,  8  Leigh,  866, 
S8  Am.  Dec.  280. 

Nor  IS  tbe  record  of  a  trust  deed  made  by  one 
who  had  the  equitable  title  to  lands  conveyed, 
after  which  both  the  legal  and  equitable  title  is 
vested  in  another,  constructive  notice  to  one  who 
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takes  a  trust  deed  from  such  holder  of  the  legal 
and  equitable  title,  and  in  the  absence  of  actual 
notice  the  latter  trust  deed  will  have  priority. 
Sands  v.  Beardsley,  8SW.Ya.eM. 

Nor  is  one  who  purchases  from  a  trustee  charged 
with  notice  by  the  record  of  a  deed  between 
strangers  to  the  reoord  title  reciting  the  execution 
of  tbe  declaration  of  trust.  Murray  v.  Ballou,  I 
Johns.  Ch.  600, 1 L.  ed.  247. 

In  Wing  V.  McDowell,  Walk.  Ch.  ITS,  It  was  held 
that  in  a  contest  between  the  holder  of  a  mort- 
gage made  by  one  who  held  a  bond  for  a  deed,  and 
a  holder  of  a  subsequent  mortgage  nude  by  one 
who  owned  tbe  premises  in  fee,  where  the  equities 
of  the  parties  are  equal  and  neither  has  the  legal 
tiUe,  tbe  prior  equity  will  prevail,  and  subse- 
quently obtaining  the  legal  title  in  the  right  of 
another  will  not  aid  the  holder  of  the  postponed 
equity. 

So  a  recital  in  a  recorded  deed  of  sale  under  a 
judgment  against  tbe  original  owner,  there  being 
no  record  of  any  conveyance  from  him  to  the 
grantor.  Is  not  notice  to  a  mortgagee  of  the  prem- 
ises under  a  regular  paper  title  duly  recorded 
traceable  to  the  original  owner,  n^  a  mortgagee  is 
not  bound  to  search  for  oonveyaao  ^  from  a  per- 
son to  whom  there  was  no  conveyatoce  on  record. 
Cook  V.  Travis,  »  Barb.  888,  afilrmed  in  80  N.  Y. 
400. 

And  a  purchaser  of  land  is  not  presumed  to 
know  of  tbe  registry  of  a  will  containing  a  devise 
of  lands  which  he  claims  by  a  paramount  or  an 
adverse  title.  Woods  v.  Farmere,  7  Watts,  88S,  0 
Am.  Deo.  778. 

And  tbe  record  of  a  deed  from  executors  of  a 
person  through  whose  heirs  the  chain  of  title  is 
properly  traced  is  not  constructive  notice  to  a 
subsequent  purchaser  under  the  reoord  title  of  an 
equity  shown  by  recitals  in  such  deed.  IBlake  v. 
Graham,  0  Ohio  St.  680, 07  Am.  Dec.  800. 

The  rule  that  a  purchaser  Is  not  bound  to  search 
the  records  for  Incumbrances  as  against  a  title  not 
appearing  in  the  direct  chain  by  the  records  Is  not 
applicable  where  tbe  purchaser  has  actual  notice 
of  the  existence  of  a  mortgagable  estate  m  the  per- 
son against  whom  the  search  is  made  prior  to  the 
date  of  the  conveyance  by  which  be  received  th»i 
absolute  title.  Crane  v.  Turner,  7  Bun, 887,  07 N. 
Y.4B7. 

Several  of  the  states,  however,  seem  to  have 
adopted  tbe  rule,  laid  down  by  the  commission  of 
appeals  in  New  York  m  the  case  of  Tefft  v.  Munson, 
57  N.  Y.  97,  that  a  conveyance  and  the  record 
thereof  is  notice  to  subsequent  purchasers  in 
good  faith  though  made  before  the  grantor  therein 
bad  obtained  title.  In  this  case  a  majority  of  the 
court  held  that  a  recorded  mortgage  by  one  who 
had  no  title  except  under  a  forged  deed  was  valid 
after  he  obtained  title  as  against  his  subsequent 
irrantees  since  tbe  latter  were  bound  by  his  estop- 
pel as  privies. 

Thus  in  Iowa,  where  a  firsi  mortgage  Is  made  and 
recorded  while  title  remains  in  the  United  States, 
and  the  second  is  made  after  the  mortgagor  has  ac- 
quired title,  the  second  mortgagee  will  be  deemed 
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4Uid  in  which  the  mother  had  a  life  estate,  theo 
4he  ooyenants  in  this  deed  were  iQ  do  way 
broken. 

If  A  ezecut^  a  deed  of  general  warranty  to 
B  containing  the  coveoanis  involved  in  the 
words  '*ffrant,  bargain,  and  sell/'  for  a  tract  of 
land  which  B  alreadv  owns,  there  is  no  breach 
of  the  covenants  of  A's  deed.  The  covenants 
only  extend  to  a  title  existing  in  a  third  person, 
which  may  defeat  the  estate  granted  by  the 
covenantor. 

Fumm  T.   WiUianu,  11  Dl.  ^9;  SmOeif  v. 


Friei,  104  UL  416;  Fiteh  v.  Baidwin,  17  Johns. 
161. 

In  such  case,  an  interest  afterwards  ac- 
quired by  the  grantor  will  not  inure  or  pass  to 
the  grantee. 

Smiley  v.  FHe$,  wpra. 

The  deed  of  Mrs.  Cargill  to  Mrs.  Ford  was  a 
deed  of  gift,  and  beinesuch,  no  suit  conld  be 
maintained  on  any  of  the  covenants  therein, 
even  though  the  land  "souebt  to  be  conveyed" 
had  been  suflaciently  described. 

CaUoU  V.  Elkin,  (Tenn.)  Jan.  18, 1891. 


«  purchaser  with  notice  of  an  oatBtaDding  mort- 
cafre  of  record.  Warbnrton  v.  Mattoz,  Morris 
4lowa)867. 

8o  In  Mlchlvantbe  record  of  a  mortiraffemadeby 
•one  in  ponession  under  a  contract  of  purchase  is 
constructive  notice  to  a  subsequent  purchaser  or 
Incumbrancer  of  the  legal  title,  although  the  con- 
tract Is  not  acknowledged  or  recorded.  Balen  v. 
Jffercier,76Mlch.42. 

But  In  this  case  the  effect  of  possession  as  notice 
nuLy  be  considered  a  material  factor. 

The  same  was  decided  in  Edwards  v.  McKeman* 
45  Mich.  600,  overruling  Wmg  v.  McDowell,  Walk. 
Cb.  ITS,  In  which  It  Is  said  that  conveyances  which 
tare  entitled  to  l>e  recorded  are  constructive  notice 
to  all  persons  of  tbe  interest  conveyed  by  any  per- 
"Son  in  the  cham  of  title  from  the  government  to  the 
Jast  purchaser. 

In  this  case  the  contest  was  between  two  mort- 
^rageee  of  the  equitable  title  under  mortgages  both 
of  which  appeared  to  have  t)een  made  before  the 
-mortgagor  obtained  the  legal  title. 

While  the  effect  of  possession  of  the  premises  as 
notice  may  be  sufficient  to  render  a  recorded  in- 
•cumbrance  made  by  the  poesessor  constructive  no- 
tice, an  interesting  question  suggests  itself  as  to 
the  continuation  of  such  record  notice  after  the 
possession  of  the  premises  has  terminated,  but  no 
>4lecis1ons  on  this  point  have  been  found. 

Bo  in  Digman  v.  McCkiUum,  47  Mo.  872,  it  was  held 
that  a  purchaser  must  at  bis  peril  Inquire  into  the 
etate  of  his  grantor*s  title  even  though  he  pur- 
-ohasee  nothing  but  an  equitable  title,  as  in  case  of 
one  holding  lands  under  contract  of  purchase  giv- 
ing a  tmst  deed  to  secure  the  purchase  money  and 
afterwards  selling  and  delivering  the  title  to 
another.  But  In  this  case  as  the  purchase  was  of 
4m  equitable  title  only  and  the  vendor  never  had 
or  assumed  to  convey  tbe  legal  title,  the  question 
-decided  is  merely  that  tbe  purchaser  of  an  equita- 
ble title  must  be  charged  with  notice  of  prior  In- 
•atruments  executed  by  his  own  vendor  affecting 
that  title.   See  Bodd  v.  Williams,  infra, 

Oompariton  and  Hmitation  of  the  oppoatng  prln- 

eipUi, 

In  the  few  cases  in  which  the  collision  of  the  op- 
poslns  doctrines  is  discussed  a  decided  preference 
ts  given  to  the  supremacy  of  the  principle  involved 
In  tbe  registry  laws,  and  the  same  position  is  taken 
'by  nearly,  if  not  all,  the  text-book  writers. 

Thus  in  Bingham  v.  Klrkland,  84  N.  J.  Eq.  282,  the 
•court  holding  that  a  subsequent  purchaser  is  not 
•chargeable  under  the  registry  acts  with  construc- 
tive notice  of  a  mortgage  made  and  recorded 
twfore  the  mortgagor  had  acquired  title  explained 
White  V.  Patten,  cited  supra,  under  heading  ^*The 
•doctrine  of  estoppel,**  saying  tbat  that  case  in- 
volved the  doctrine  of  estoppel  only,  the  effect  of 
the  registry  laws  not  having  been  mentioned. 

So  in  Oalder  v.  Chapman,  62  Pa,  850, 01  Am.  Bee. 
1S8,  holding  tbat  the  record  of  an  incumbrance 
placed  upon  property  twfore  the  Incumbrancer  had 
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acquired  title  thereto  would  not  be  notice  to  sub- 
sequent purchasers,  it  was  said  that  tbe  doctrine  of 
estoppel  will  not  be  permitted  to  interfere  with  the 
operation  of  the  recording  aots. 

And  In  Chew  v.  Bamet,  11  Serp.  ft  B.  880,  it  was 
held  that  a  conveyance  which  is  duly  recorded  from 
C  who  had  no  title,  to  B  with  covenants  of  war- 
ranty, and  a  subsequent  conveyance  of  the  legal 
title  by  B  to  C,  does  not  vest  title  In  D  clear  of  the 
incumbrance  of  a  mortgage  placed  upon  the  prop- 
erty by  C  partly  to  secure  the  purchase  price  of 
the  land.  But  nothing  is  said  in  this  case  about  the 
effect  of  the  record  as  notice  to  such  mortgagees 
while  it  is  said  that  the  grantee  Is  chargeable  with 
notice  that  be  was  purohasiog  an  equitable  title 
only. 

So  m  Bodd  V.  Williams,  8  Mo.  App.  278,  the  rule 
was  laid  down  that  tbe  doctrine  of  inurement  and 
estoppel  tbat  covenants  of  title  and  warranty  op- 
erate to  transfer  an  after-acquired  estate  by  op- 
eration of  law  is  not  to  be  enforced  to  the  extent 
of  removing  the  protection  designed  to  be  given 
to  purchasers  by  tbe  registry  laws. 

And  in  Boswell  v.  Buchanan,  8  Leigh,  886,  23  Am. 
Bee.  280,  It  was  said  tbat  recordmg  acts  are  ex- 
pressly declared  to  have  been  made  for  the  protec- 
tion of  subsequent  purchasers  and  ought  not  to  be 
turned  to  their  injury  unless  it  be  in  obedience  to 
some  express  provision  contained  in  them,  and 
under  them  it  was  held  that  a  deed,  if  recorded, 
passes  to  the  bargainee  the  title  which  It  purports 
to  convey  providing  tbe  bargainor  had  that  title, 
but  if  be  had  not  the  deed  cannot  pass  it. 

In  Georgia  tbe  doctrine  tbat  the  principles  of  es- 
toppel should  be  applied  only  in  subordination  to 
the  requirements  of  the  registry  acts  has  been 
strongly  asserted.  Thus  in  Way  v.  Arnold,  18  Gku 
181,  it  was  held  that  where  lands  are  sold  by  any  of 
the  modem  conveyanoes,  m  which  the  grantor  had 
nothing  at  the  period  of  executing  tbe  deed,  the 
title  he  may  subsequently  acquire  does  not  pass  to 
the  grantee  by  estoppel,  and  the  warrantor  or  his 
heirs  is  not  detMirred  from  recovering  under  any 
right  or  title  not  vested  in  the  grantor  at  the  time 
of  making  the  conveyance.  The  court  was 
strongly  of  the  opinion  that  the  registry  acts  under 
the  modern  form  of  conveyancing  is  a  virtual  re- 
peal of  the  doctrine  of  estoppel,  but  no  question  as 
to  records  Is  presented  in  the  case. 

But  tbe  doctrine  of  estoppel  by  conveyance  made 
when  the  grantor  did  not  have  title  is  recognized  in 
several  later  Georgia  cases  in  which  no  question  of 
registration  was  raised.  See  Hennerson  v.  Hack- 
ney, 23  Ga.  888.  68  Am.  Bee.  620,  and  Tbursby  v. 
Myers,  67  Ga.  156,  cited  gupra  under  heading  'The 
doctrine  of  estoppel.** 

Where  a  mortgage  is  given  before  the  mortgagor 
acquires  title  to  tbe  mortgaged  premises  but  re- 
corded afterwards  it  is  constructive  notice  to  a 
subsequent  purchaser  as  he  would  have  found  the 
mortgage  had  he  examined  the  title  of  tbe  mort- 
gagor back  to  tbe  time  be  received  bis  conveyance, 
that  la  to  the  date  thereof.  Semon  v.  Terhune.  40 
N.  J.  Bq.  864,  F.  H.  B. 
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The  donee  must  take  the  subject  of  the  gift 
In  the  ooDdiUon  the  donor  gives  it. 

Ikiton  y.  Baton,  15  Wis.  260;  Hanttm  v. 
MicheUon,  19Wis.  498;  ChleoU  v.  Elkin,  mimra; 
Young  v.  Young,  80  N.  Y.  487,  86  Am.  Rep. 
684. 

In  such  a  deed,  the  agreement  implied  in  the 
covenants  to  transfer  what  may  be  acquired  in 
the  future  by  the  grantor  can  be  no  stronger 
than  an  express  agreement  to  transfer  what  he 
may  so  acquire,  and  such  an  agreement  is  not 
enforceable. 

Kaufman  ▼.  Cook,  114  lU.  11;  Tuniiin  y. 
Bradford,  49  N.  J.  Eq.  210. 

An  agreement  to  give  something  not  in  ex- 
istence, cannot  certainly  be  more  efficacious 
than  one  to  give  that  which  the  promisor  al- 
ready haa.  And  yet  an  agreement,  whether 
▼erbalor  written,  to  give  in  the  future  some- 
thing already  in  beine  is  not  susceptible  of  en- 
forcement, and  is  void  for  want  of  a  valuable 
consideration  to  support  it, 

Browniee  v.  Fenwiek,  108  Mo.  420;  Anderaon 
▼.  Scott,  94  Mo.  687. 

Hence,  the  doctrine  of  inurement  of  title 
cannot  apply  to  covenants  in  deeds  of  gift. 

Re  Wilbur  v.  Warren,  104  N.  Y.  196;  Kauf 
man  v.  Oook,  wpra;  Fink  v.  Fox,  18  Johns. 
145,  9  Am.  Dec  191;  2  Kent.  Com.  *489; 
Johnson  V.  Otterbein  Unifierisity,  41  Ohio  St. 
627;  2  Randolph,  Com.  Paper,  g  458. 

Meeere.  James  A.  Plotner.  Hall  96 
Plke»  and  Joseph  Morton  for  respondent. 

Gantit  P.  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff's  case  may  be  stated  in  a  few 
words:  By  the  will  of  his  grandfather, 
James  Car^ill,  an  estate  for  life,  only,  was 
given  to  his  grandmother,  Affnes  O.  Cargill, 
and  a  remainder  of  one  fourm  to  each  of  his 
children  at  her  death.  That  fourth  was  to  be 
set  off  by  commissioners  to  be  appointed  by 
his  executor.  After  his  grand  father  *8  death, 
on  September  5,  1868,  his  grandmother,  who 
had  a  life  estate  in  all  the  lands,  made  a  deed 
with  covenants  of  warranty  to  his  mother, 
Mrs.  Ford,  "  in  consideration  of  natural  love 
and  affection  and  one  dollar, "  which  purports 
on  its  face  to  convey  a  fee  simple  absolute  to 
the  one  divided  fourth  of  the  real  estate  de- 
vised by  her  husband,  including  the  land  in 
controversy.  He  concedes  that  at  that  time 
no  division  had  been  made  of  James  Cargill 's 
lands,  and  none  could  have  been  made  under 
his  will  prior  to  the  widow's  death,  and  that, 
if  the  deed  is  to  be  construed  as  it  is  written, 
it  is  void  for  uncertainty ;  but  he  invokes  the 
rule  that  where  one  part  of  a  description  is 
false  and  impossible,  but,  by  rejecting  that 
part,  a  perfect  description  remains,  that  part 
should  be  rejected,  and  the  deed  held  good 
and  effectual ;  and  he  therefore  asks  that  the 
word  "divided"  be  entirely  rejected.  That 
this  court  has  often,  in  actions  at  law,  re- 
lected  inconsistent  and  repugnant  clauses  in 
both  deeds  and  wills,  where  their  retention 
was  evidently  contrary  to  the  intention  of  the 
parties,  is  abundantly  attested  by  its  decis- 
ions. Weet  V.  BreteUe,  115  Mo.  653 ;  Qibeon 
▼.  Bogy,  28  Mo.  478 ;  Rutherford  v.  Tracy,  48 
Mo.  326,  8  Am.  Rep.  108.  In  so  doing,  how- 
ever, it  was  seeking  to  carry  out  the  intention 
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of  the  grantor  or  testator  by  a  reasonable  con- 
struction of  the  language  used.  But  ii» 
Campbell  v.  Johnson,  44  Mo.  247,  while  thia 
rule  was  recognized  and  approved,  it  waa- 
said :  "  But,  if  the  land  granted  be  so  inac- 
curately described  as  to  render  its  identity 
wholly  uncertain,   then  it  is  admitted  the 

frant  is  void.  Boardman  v.  Reed,  81  U.  8. 
Pet.  828,  8  L.  ed.  415.  .  .  .  The  am- 
biguity must  be  patent."  Accordingly,  ia 
that  case,  where  the  description  in  the  deed 
was  **the  southwest  quarter  of  section  11, 
containing  forty  acres, "  the  court  was  asked 
to  reject  the  words  ** forty  acres."  Judg& 
Wagner  said :  **  This  description,  by  reject- 
ing  the  quantity  of  acres,  would  pass  the  title 
to  the  whole  quarter  section.  That  such  waa 
not  the  intent  of  the  maker  of  the  deed  la 
demonstrable  from  the  fact  that  one  of  the 
other  tracts  conveyed  is  the  southwest  fourth 
of  the  same  quarter  section.  .  .  .  To  give 
effect  to  the  deed  according  to  its  literal 
import,  the  plaintiff  would  have  eighty  acrea 
more  than  she  contracted  for.  .  .  .  It  la 
not  insisted  that  the  plaintiff  bought  more 
than  the  forty-acre  tract  sued  for  in  this  ac- 
tion. .  .  .  The  ambiguity  is  patent,  and 
cannot  be  removed  bv  the  application  of  ex- 
trinsic evidence."  Kow,  it  the  court  had 
been  merely  governed  by  a  desire  to  get  a 
legal  description,  irrespective  of  the  inten- 
tion of  the  grantor  or  the  right  of  the  case, 
nothine  would  have  been  simpler  than  to  have 
rejected  the  number  of  acres,  and  it  could 
have  called  to  its  aid  the  familiar  canon  that 
''a  call  for  quantity  must  ffive  way  to  metea 
and  bounds  r  but,  when  ft  was  considered 
that  by  rejecting  tiiose  words  th«»  grantor  waa 
made  to  convey  four  40  acre  tracts  instead  of 
one,  and  his  covenants  made  to  oonvev  80 
acres  more  than  he  had  sold,  the  court  wisely 
left  the  parties  where  it  found  them,  and 
indicatea  that  the  place  to  reform  the  deed 
was  in  equity,  where  the  rights  of  both  could 
be  preserved.  See  also  Jenninge  v.  BrUe- 
adtne,  44  Mo.  882;  King  v.  Fink,  61  Mo. 
209. 

Now,  in  this  case,  what  will  be  the  effect 
of  rejecting  the  word  **  divided  ?"  If  the  deed 
thereby  only  conveyed  what  her  mother  then 
owned,  or  only  secured  to  Mrs.  Ford,  the 
daughter,  the  life  estate  in  the  one  fourth  on 
which  she  owned  the  remainder,  and  thereby 
enabled  her  to  anticipate  her  father's  will, 
and  realize  on  her  share  in  remainder,  it 
would  be  at  once  conceded  that  it  ought  to 
be  done ;  but  when  it  appears  that  this  is  not 
the  purpose,  but  that  plaintiff  proposes,  if 
this  patent  ambiguity  is  removed,  to  claim 
that  it  conveyed  to  Mrs.  Ford,  not  her  one 
fourth,  free  of  her  mother's  life  estate,  but 
the  fourth  in  fee  simple  remainder  devised 
to  John  Cargill,  and  subsequently  bought  i» 
by  Mrs.  Agnes  Cargill  under  foreclosure  sale 
of  John's  fourth,  it  is  perfectly  evident  that 
a  result  that  never  was  contemplated  by  Mrs. 
Cargill,  or  Mrs.  Ford  either,  will  be  at- 
tained. That  Mrs.  Cargill  never  for  a  moment 
considered  she  had  accomplished  such  a  result 
is  fully  evidenced  by  her  own  warranty  deed 
to  Mrs.  John  Cargill,  her  son's  wife,  made 
after  she  had  purchased  his  remainder  in  fee. 
Putting   ourselves   in   the    place   of   Mrs. 
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ORTffill,  and  understanding  that  she  only  had 
a  life  estate  in  this  land,  and  her  daughter 
Mrs.  Ford  a  remainder  in  a  fourth  of  it,  and 
that  Mrs.  Cargill  had  three  other  children 
having  the  same  interest,  and  that  Mrs.  Car- 
gill  did  not  acquire  the  title  to  John  Cargill's 
fourth  interest  in  remainder  for  more  than  two 
years  after  the  execution  of  the  deed  to  Mrs. 
Ford,  is  it  not  clear  that  she  had  no  intention 
of  givins  to  Mrs.  Ford  John's  share  when 
she  uiould  buy  it?  To  reject  any  part  of  her 
deed  to  reach  such  a  result  would  he  to  ignore 
her  intention.  If  Mrs.  Ford  was  not  satisfied 
with  this  description,  she  should  have  ap- 
plied to  her  mother,  in  her  lifetime,  to  cor- 
rect it,  for  it  is  very  clear  that,  this  deed 
being  a  simple  gratuity,  a  court  of  equity 
would  not  have  enforced  it.  Mulock  v. 
Mvlock,  81  N.  J.  Eq.  602 ;  Fry,  Spec.  Perf. 
p.  71 ;  BroumUe  v.  Fenwiek,  108  Mo.  420 ; 
Anderson  v.  Scott,  94  Mo.  637. 

But,  granting  that  the  word  "divided** 
should  l^  rejected  from  the  description,  and 
that  the  deed  is  construed  to  convey  one  **  un- 
divided" fourth, — the  very  opposite  of  what 
the  grantor  declared  she  was  cooveyinf, — can 
the  claim  of  plaintiff  be  sustained  uat  the 
subsequently  acquired  title  of  Mrs.  Affnes 
Cargill  to  the  fourth  devised  to  her  son  John 
pasMd  to  Mrs.  Ford  by  that  deed  ?  This  claim 
Is  based  upon  the  statute  as  it  stood  in  1855. 
"If  any  person  shall  convey  any  real  estate 
by  conveyance,  purporting  to  convey  the  same 
in  fee  simple  absolute,  and  shall  not  at  the 
time  of  such  conveyance,  have  the  legal  estate 
in  such  real  estate,  but  shall  afterward  ac- 
quire the  same,  the  legal  estate  subsequently 
acquired  fihall  immediately  pass  to  the  gran- 
tee, and  such  conveyance  shall  be  valid,  as 
if  such  legal  estate  had  been  in  the  grantor 
at  the  time  of  the  conveyance. "  1  Rev.  Stat. 
1855,  p.  855,  §  8.  This' section  came  under 
review  in  Bogy  v.  Sftoab,  18  Mo.  865.  Judge 
Napton  said  In  that  case,  in  regard  to  the 
.words  "fee  simple  absolute:"    "It  then  de- 

fiends  upon  the  character  of  the  deed  whether 
t  is  to  be  affected  by  our  statute.  It  must 
be  a  conveyance  purporting  to  pass  the  fee 
simple  absolute.  .  .  .  The  term 'fee  sim- 
ple* is  known  at  the  common  law  as  one  which 
defines  the  quantity  of  estate.  It  is  used  in 
contradistinction  from  a  fee  tail,  a  life  estate, 
or  a  term  of  years.  It  is  evidentlj^  not  em- 
ployed in  this  sense  in  this  provision  of  the 
act  It  was  surely  not  intended  that  a  quit- 
claim deed,  although  the  deed  uses  language 
to  pass  the  fee,  ana  not  any  smaller  estate, 
would  therefore  pass  a  new  title  not  belong- 
ing to  the  grantor  when  he  makes  the  deed. 
It  was  hardly  intended  to  apply  to  a  de^ 
conveying  all  the  right,  title,  and  interest 
of  the  grantor.  Such  a  deed  will  undoubtedly 
pass  the  land  itself  if  the  grantor  has  an 
estate  therein  at  the  time  of  uie  conveyance, 
but  it  passes  no  estate  which  was  not  then  pos- 
sessed. -  Brown  v.  Jaekeon,  16  (J.  S.  8  Wheat. 
452,  4  L.  ed.  482.  ...  So,  where  a  party 
had  a  vested  interest,  and  also  a  contingent 
remainder  in  lands,  and  conveyed  'all  his 
ri^ht,  title,  and  interest, '  the  deed  was  held 
only  to  convey  his  vested  interest,  although 
it  contained  a  general  warranty. "  PeUetreau 
y.  Jaek»on,  11  Wend.  Ill ;  VaUe  y.  CUmm$, 
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18  Mo.  486.    In  Brawford  v.  Wolfe,  108  Mo. 
891,  it  was  held  that  the  doctrine  of  inure- 
ment, whether  under  the  statute  or  common 
law,  Is  raised  upon  the  covenants  of  title  con- 
tained in  the  deed  under  which  it  operates, 
and  consequently   the  deed   of    a  married 
woman  only  operated  to  pass  all  her  existing: 
right,  title,  and  interest,    citing  Barker  v. 
(Xrde,  60  Mo.  259 ;  Beeee  v.   Smith,   12  Mo. 
848 ;  tHate  Nat.  Bank  of  8t,  Joseph  v.   Bold- 
doux,  57  Mo.  446.     The  common- law  reason 
for  asserting  that  the  title  passed  by  way  of 
estoppel  was  that  it  preventeid  circuity  of  ac- 
tion, and  hence,   where  no  right  of  actioa 
ever  existed  on  the  covenants,   and  they  had 
been  released,    extinguished,    or  otherwise 
classed,  some  courts  held  there  was  no  es- 
toppel, and  the  after- acauired  estate  would 
not  pass.     To  this  rule  that,  wliere  no  action 
existed,  no  estoppel  was  created,  there  are, 
however,  a  number  of  well-defined  excep- 
tions.    Among  these,  Mr.   Bigelow,  in  his- 
work  on  Estoppel  (6th  ed.  445) ,  mentions  as 
a  sixth  exception  to  the  rule, — that "  wherein 
the  consideration  of  the  mnt  with  warranty 
was  love  and  affection  only. "    In  Bofnneon  y. 
Douthit,  64  Tex.  101,  the  father  conveyed  to^ 
his  son  for  love  and  affection  only.     The 
father  had  previously  mortgaged  the  land. 
Under  the  mortgage  it  was  sold  and  purchased 
by  a  stranger,  from  whom  the  father  subs(  - 
quently  bought  again.    The  father  again  sold 
it  to  a  third  person.     In  a  contest  between 
the  son  and  the  last  purchaser  from  the  father 
it  was  held  that  the  father's  purchase  from 
the  purchaser  under  his  mortgage  inured  to 
the  son,  Stayton,  t7.,  saying:    "We  are  of 
the  opinion  that  the  estoppel  .exists  in  all 
cases  against  a  grantor  and  subsequent  pur- 
chasers from  him  with  notice  of  the  prior 
conveyance,  when  a  valid  conveyance,  having^ 
such  covenants  as  are  found  in  the  deed  be- 
fore us,  is  executed."    Rawle,  Cov.  5th  ed. 
§  257;  8  Washb.  Real  Prop.  899-407,  and 
cases  cited.     We  think  the  deed  in  this  case 
must  be  considered  as  founded  on  a  considera- 
tion of  love  and  affection  alone,  and  that  the 
mere  nominal  sum  of  one  dollar  does  not 
change  it  into  one  for  barirain  and  sale. 
Hatch  y.  Straight,  8  Conn.  84,  8  Am.  Dec. 
152 ;  Peck  v.  Vandenhurg,  80  Cal.  11 ;  Salmon 
V.   Wilson,  41  Cal.  595;  Bradley  v.  Low,  60- 
Tex.  472;  Devlin,  Deeds,  §  11. 

But,  notwithstanding  it  was  a  pure  dona- 
tion, if  otherwise  valid,  a  subsequently  ac- 
quired title  obtained  by  Mrs.  Cargill  would, 
inure,  by  virtue  of  Its  covenants,  to  Mrs. 
Ford  ana  her  grantees,  as  against  subsequent 
purchasers  of  Mrs.  Cargill  with  notice  ot 
said  deed.  Conceding,  then,  that  it  would 
carry  an  after-acquirra  title  as  against  one 
having  notice,  the  only  notice  with  which 
Saxton  and  his  grantees  are  charged  is  such 
as  is  imparted  by  our  recording  acts.  When 
Mrs.  Cargill  made  the  deed.— September  5, 
1868,— she  had  no  title  to  the  remainder  iti 
the  fourth  of  said  lands  devised  to  John  Car- 
gill, her  son ;  and,  construing  her  deed  as  not 
void  for  uncertainty,  it  purported  to  convey 
a  fee  simple ;  it  dia  not  and  could  not  pass. 
John  Cargill's  fourth  until  she  acquired  it 
in  1865  by  the  trustee's  deed  recorded  De- 
cember 4,   1865.    On  March  4,  1871,  by  u 
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wArranty  deed,  she  oooveyed  this  share  of 
Jolni  Cargill  so  purchased  by  her  to  Sarah  L. 
'Oargill,  his  wife,  which  deed  was  duly  re- 
<K>rdcd.  By  mesne  conveyance,  for  value, 
Saxton  became  the  purchaser  of  this  John 
•Oargiirs  fourth.  Mrs.  Nancy  Cargill  died 
in  1877.  Saxton  and  all  the  purchasers  sub- 
sequent to  him  bought  after  Mrs.  Cargill 's 
death.  The  question  now  is:  When  they 
came  to  search  the  record  of  conveyances, 
were  they  bound  to  look  for  deeds  by  her  to 
^his  fourth,  antedating  her  purchase  of  this 
land  at  the  trustee's  sale  in  December,  1865? 
Perhaps  no  more  important  question  affecting 
>the  title  of  real  estate  could  be  raised  than 
the  effect  of  this  doctrine  of  inurement  of 
■iifter-acquired  title  by  estoppel,  considered 
with  reference  to  our  recording  acts,  when 
o'ights  of  innocent  purchasers  for  value  are 
involved.  Some  courts  hold  that  "the  obli- 
oration  created  by  estoppel  not  only  binds  the 
.party  making  it,  but  all  persons  privy  to 
him ;  the  legal  representatives  of  the  party, 
those  who  stand  in  his  situation  by  act  of 
law,  and  all  who  take  his  estate  by  contract 
atand  in  his  stead,  and  are  subjected  to  all 
the  consequences  which  accrue  to  him.  It 
^heres  in  the  land,  and  is  transmitted  with 
the  estate ;  it  becomes  a  muniment  of  title, 
and  all  who  afterward  acquire  the  title  take 
it  subject  to  the  burden  which  the  existence 
•of  the  fact  imposes  on  it.  These  principles 
had  their  origin  at  a  very  early  period  in  the 
'Common  law."  Dougktu  ▼.  Seottt  5  Ohio, 
108 ;  Kniffht  ▼.  Thayer,  126  Mass.  25.  Now, 
ihis  language  is  broad  enough,  if  logically 
followed,  to  lead  to  the  result  that  the  after* 
acquired  title  vested  in  the  grantee,  not  only 
as  against  the  grantor  and  his  heirs,  but  as 
ugainst  a  subsequent  purchaser  from  the  lat- 
iter  of  the  after- acquired  title.  Mr.  Rawle, 
who  has  given  the  subject  a  most  thorough 
and  rigid  analysis,  says:  "This  rule,  when 
applied  to  the  case  of  a  bona  fide  purchaser 
for  value  without  notice,  cannot  harmonize 
with  the  spirit  of  our  registry  laws  in  force 
in  this  country,  and  leads  to  the  position 
which  certainly  cannot  be  considered  as  ten- 
able,— that  a  purchaser  must  search  the  reg- 
istry of  deeds,  not  only  from  the  time  when 
^is  grantor  acquired  the  title,  but  also  for  a 
•fleries  of  years  before  that  time,  in  order  to 
discover  whether  he  had  previously  made  any 
•conveyance  (though  without  title)  to  any 
other  person ;  for,  if  he  had,  that  person,  ac- 
<:ording  to  this  doctrine,  holds  the  estate  as 
against  this  person,  and,  if  the  property  has 
passed  through  several  hands,  a  similar  search 
must  be  made  as  to  each.**  He  says  nothing 
is  more  siniple  than  what  is  termed  "the  line 
•of  title. "  It  is  that  the  first  purchaser  should 
■search  the  title  for  the  deed  to  his  vendor, 
and  trace  the  title  thence  back  to  its  source. 
If  he  finds  no  title  in  him,  as  would  have 
been  the  case  here,  then  it  is  his  fault  if  he 
takes  the  deed. 

Now,  as  to  the  second  purchaser,  ^K>ne  who 
buys  after  the  vendor  acquires  a  title.  He 
aearches  till  he  finds  the  deed  to  his  vendor, 
and  traces  the  title  back  to  its  source.  He 
finds  it  regular,  and  that  since  his  vendor 
acquired  the  title  he  has  not  conveyed  to  any 
one  else.    He  is  not  expected  to  look  for  con- 
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veyances  from  bis  vendor  prior  to  the  time 
the  vendor  acquired  the  title.  **  Yet, "  as  Mr. 
Rawle  says,  "according  to  the  practical  effect 
of  the  doctrine  now  oeing  considered,  and 
apart  for  counter  equities,  the  purchaser  who 
has  brought  himseli  within  all  the  provisions 
of  the  registry  laws  is  not  protected  at  all  if 
his  vendor  had,  before  he  had  acquired  title, 
conveyed  to  another,  with  covenants,  a  title 
which  was  without  existence  or  value.* 
Jtuige  Hare  concurs  in  Mr.  Rawle's  views, 
and  says,  in  a  note  to  Dueheu  of  Kingtton's 
(kue,  2  Smith,  Lead.  Cas.  8th  ed.  734:  "It 
necessarily  tends  to  give  a  vendee,  who  has 
been  careless  enough  to  buy  what  the  vendor 
has  not  to  sell,  a  preference  over  subsequent 
purchasers  who  have  expended  their  money 
in  good  faith,  and  without  being  guilty  of 
negligence. "  In  Oroekett  v.  Maguire,  10  Mo. 
84,  Judge  Scott  said :  "  The  registry  of  a 
deed  is  only  evidence  of  notice  to  after  pur- 
chasers under  the  same  grantor. "  In  Dodd  v. 
WiUiaiM,  8  Mo.  App.  278,  the  St  Louis 
court  of  appeals  hem  that  an  examiner  of 
titles  was  not  bound  to  examine  for  deeds  of 
any  person  in  the  chain  of  title  before  the 
date  of  his  record  title.  In  Colder  ▼.  Chap- 
man. 52  Pa.  859,  91  Am.  Dec.  163,  Judge 
Read  said:  "It  is  said  'that  if  a  man  sells 
and  conveys  land  to  which  he  has  no  right  or 
title,  and  afterwards  buys  or  acquires  the 
title  to  the  same  land,  he  cannot  claim  it  as 
against  his  grantee, '  and,  whether  this  rule 
is  based  on  estoppel  or  rebutter,  or  upon  the 
equity  as  practiced  in  Pennsylvania,  by 
which  that  which  ought  to  be  done  is  con- 
sidered as  done,  is  perhaps  immaterial,  as  the 
effects  of  our  recoraing  acts  must  be  the  same 
in  either  case.  .  .  .  'It  is  a  doctrine, 
.  .  .  when  properly  understood  and  ap- 
plied, that  concludes  the  truth  in  order  to 
prevent  fraud  and  falsehood,  and  imposes 
silence  on  a  party  onlv  where,  in  conscience 
and  houestv,  he  should  not  be  allowed  to 
speak.  *  Now,  in  the  present  case,  in  search- 
ing for  Incumbrances  or  conveyances,  the 
search  against  Calder  would  begin  with  his 
title  from  Chapman,  and  the  search  beyond 
would  be  against  Chapman  and  those  through 
whom  he  claimed;  and  a  search  against 
Calder  during  the  same  period  would  be  con- 
sidered an  utter  absurd  it  v."  In  Ely  v.  Wil- 
cox, 20  Wis.  628,  91  Am.  Dec.  486,  it  is  said : 
"In  Massachusetts  it  is  held  that  in  search- 
ing the  title  it  is  not  necessary  to  search  the 
record,  as  against  an  antecedent  grantor  of 
land,  farther  than  the  registry  of  a  deed  duly 
executed  by  him,  and  that,  when  such  a  deed 
has  been  rec^istered,  a  purchaser  under  the 
grantee  will  not  be  affected  with  notice  of 
his  prior  deed,  recorded  subsequentlj',  but 
before  the  period  of  his  purchase"  {Con* 
neetteui  v.  Bradieh,  14  Mass.  296 :  TruU  ▼. 
BigeUno,  16  Mass.  418,  8  Am.  Dec.  144 ;  Soma 
V.  Brewer,  2  Pick.  184.  18  Am.  Dec.  406) ; 
and  the  Massachusetts  rule  is  approved  by 
the  Wisconsin  court.  Carbine  v.  Pringle,  90 
111.  802;  Odle  v.  OdU,  78  Mo.  289;  2  Pom. 
Eq.  Jur.  g  658. 

Our  conclusion  is  that  a  recorded  deed  by 
one  who  has  no  title,  but  who  afterwards 
acquires  the  title  by  recorded  deed,  is  not 
constructive  notice  to  a  subsequent  purchaser 
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ia  fsood  faith  from  the  common  frantor.  We 
think,  when  he  searches  till  he  finds  the  deed 
hy  which  his  grantor  acquires  the  title,  he 
is  not  bound  to  look  for  deeds  made  prior  to 
xhat  time.  Such  prior  deeds  are  not  "  in  the 
Hne  of  title,"  as  that  term  is  used  bj  con- 
veyances and  searches.  When  Sax  ton  and 
uhose  who  claimed  under  him  bought,  Mrs. 
Agnes  Cargill  was  dead.  The  fourth  they 
•iiought,  on  the  face  of  the  deed,  purported  to 
be  «R>hn  Cargill's  fourth.  That  fourth  was 
•conveyed  to  Sarah  Cargill  by  Mrs.  Agnes 
'Cnrgill.  Looking  back,  then,  they  would 
<ii8Cover  that  John  Carffiirs  fourth  was  sold 
to  his  mother  in  December,  ISfHi,  The  mother 
was  dead.  Were  they  reouired  to  look  back 
of  the  time  she  acquired  John's  fourth  to  see 
whether  she  had  deeded  it  to  Mrs.  Ford  in 
1863.  We  think  not.  But  plaintiff  claims 
^at,  admitting  the  rule  to  be  as  we  think  it 
<no6t  clearly  should  be,  still  Mrs.  Sarah  Car- 
gill was  bound  to  look  back,  and  see  whether 
Mrs.  Agnes  Cargill  had  not  conveyed  her  life 
estate  in  John's  share  which  she  was  convey- 
linjT  to  her.  For  several  reasons  we  think  this 
will  not  avail  plaintilL    First,  there  are  no 


words  in  the  deed  of  1868  to  Mrs.  Ford  that 
in  any  manner  indicate  that  Mrs.  Agnes  Car- 
gill bad  the  slightest  intention  of  conveying 
the  John  Cargill  share  at  that  time,  and,  as 
she  was  conveying  only  one  fourth  out  of 
four,  and  as  she  bad  no  title  to  John's  share, 
there  was  nothing  in  that  deed  which  would 
carry  notice  as  to  her  life  estate  in  John's 
share.  G^at^tooMi  v.  J7auM,  65  Mo.  668.  But, 
more  than  that,  John  Cargill,  by  his  father's 
will,  only  took  a  fourth  in  remainder.  He 
only  mortgaged  a  fourth  in  remainder.  His 
mother  on!  v  bought  what  he  mortgaged,  and 
by  her  deed  she  only  conveyed  what  she  pur- 
chased at  that  sale,  so  that  her  life  estate  was 
not  Involved  in  the  examination;  and  we 
must  hold  that  the  subsequent  purchasers 
were  unaffected  by  Mrs.  Foni's  deed,  even  if 
it  were  not  void  for  uncertainty.  The  plain- 
tiff and  his  mother  have  paid  no  taxes  on 
this  land  since  obtaining  the  deed  in  1868, 
have  asserted  no  title,  and  his  claim  it 
wholly  without  merit. 

ThsjudQment  qfihe  Circuit  Court  is  re9&r§ed» 

All  concur. 
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Adaline  CARPENTER,  Appt., 
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(ua  Pa.  0.) 

The  aaramptioii  of  parental  veHmUonm, 

althouirh  without  anj  legal  obllffatlon,  by  a  man 
who  sends  a  girl  to  sobool  and  pays  her  expenses, 
Js  sufficient  to  give  her  an  Insomble  interest  in 
his  life  BO  as  to  softaln  a  poUoy  wUob  he  pro- 
cures and  assigos  to  her. 

(April  S,  1»U 

APPEAL  hj  plaintiff  from  a  Judgment  of 
the  Court  of  Common  Pleas  for  Lycoming 
County  in  favor  of  defendant  in  an  action 
brought  to  recover  the  amount  alleged  to  be 
due  on  a  life  insurance  policy.    Beverted, 

The  facts  suflBcientlyappear  in  the  opinion. 

MfMrs.W  mtmon  A  Metie&n*  for  anpellant: 

The  only  question  to  be  determined  in  this 
case  is  whether,  as  between  the  parties  to  this 
policy  and  assignment  it  (viz.  the  assignment), 
is  void  as  a  gambling  contract. 

The  offers  of  evidence  plainly  show  that 
Alanson  B.  Tvrell  intended,  in  case  of  his 
death,  that  Adaline  Carpenter  should  receive 
the  amount  of  the  policy,  viz.,  $2,000,  and 
here  the  case  of  Overbeck  ▼.  OterUck,  165  Pa.  5, 
is  directly  applicable. 

The  supreme  court  says:  "It  is  certain  that 
Overbeck  did  not  intend  the  proceeds  to  go  to 
the  appellant  in  case  of  his  death,  although  she 
was  his  lawful  wife.    On  the  contrary,  he  des- 


ignated the  appellee,  Mnry  Overbeck,  as  the 
beneficiary,  and  as  she  is  living  and  the  first 
named,  she  cannot  be  passed  by  for  'the  heirs 
at  law.'" 

It  was  held  in  8coU  v.  Di6k$on,  108  Pa.  6, 
66  Am.  Rep.  192,  that  a  man  may  insure  his 
own  life,  paying  the  premiums  himself,  for 
the  benefit  of  another  who  has  no  insurable  in- 
terest, and  that  such  a  transaction  is  not  a 
wagering  policy. 

See  also  Cunningham  v.  Smith,  70  Pa.  460; 
Elliotfi  App,  60  Pa.  76,  88  Am.  Dec.  626; 
Bliss,  Life  Ins.  p.  86,  %  28;  2  May.  Ins.  chap. 
19,  %  898A;  1  May.  Ins.  g  112,  1  Biddle,  Ins. 
chap.  4,  §  194:  1  Phillips,  Ins.  p.  68;  2  Paiw 
sons,  Cont  p.  479. 

An  insured  has  a  right  to  dispose  of  his  pol* 
icy  in  any  way  or  to  any  person  he  pleases.  The 
fact  that  his  assignees  have  no  interest  in  his 
life  is  no  defense  to  an  action. 

Valton  V.  National  Fund  Life  Auur,  Co,  20 
N.T.  32,  22  Barb.  9,  1  Eeyes,  21, 4  Abb.  App. 
Dec.  487,  17  Abb.  Pr.  288. 

If  a  policy  of  insurance  on  the  life  of  an- 
other is  issued  to  a  person  having  an  insurable 
interest  in  such  life,  an  assignment  of  such 
policy  to  a  person  having  no  such  interest  does 
not  render  the  assignment  void. 

Mutual  L,  Jns,  Co.  of  New  York  v.  AUen^ 
188  Mass.  24,  52  Am.  Rep.  246;  Eckel  v.  Ren- 
ner,  41  Ohio  St.  282;  Clark  v.  Allen,  11  R.  L 
489,  28  Am.  Rep.  496;  Valton  v.  National 
Fund  LifeAitur,  Co,  supra;  St.  Johny,  Amer- 
ican Mut  L.  Ins.  Co.  18  N.  T.  81, 64  Am.  Dec. 
629;  Ashley  v.  Ashley,  8  Sim.  149;  Bliss,  Life 
Ins.  40;    Reynolds,  Life  Ins.  161-164;  Kent» 


NocB.— The  above  case,  we  believe,  is  somewhat 
In  advance  of  any  prior  decisions  on  the  subject  of 
Insurable  Interest  in  life,  altfaoirh  it  is  somewhat 


analogous  to 
23L.B.A. 


in  respect  to  Insurable  interest 


of  a  woman  in  the  llfeof  a  man  with  whom  she  has 
,  an  engagement  to  marry.    See,  as  to  these,  Alex- 
ander V.  Parker  (111.)  19  L.  B.  A.  107,  and  noCs. 


See  also  36  L.  R.  A.  692. 
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Com.  809;   Oonnsetieut  Mut.  L,  ln$,    Co,  ▼. 
Seha^er,  94  U.  6.  457,  462,  24  L.  ed.  251,  254. 

Any  person  has  a  right  to  procure  an  insur- 
ance on  his  own  life  and  assign  it  to  another, 
provided  it  he  not  done  hy  way  of  cover  for  a 
wager  policy. 

Connecticut  Hut.  L,  2n$.  Co,  ▼.  Sehaefer, 
supra;  Warnoekv.  Davis,  104  U.  8.  775,  26  L. 
ed.  924;  Mutual  L.  Ins.  Co,  ^  New  York  v. 
Armstrong,  117  U.  8.  691,  26  L.  ed.  997;  An- 
derson's Estate,  85  Pa.  202:  Hill  v.  United  Life 
Ins.  Asm.  154  Pa.  29;  Madeira's  App.  17  W. 
N.  C.  202. 

MesHTS.  S*  9.  Strausst  Addison  CaA- 
dor,  and  C.  La  Rue  Munsont  for  appellee: 

The  assignment  of  a  policy  out  and  out  to 
one  having  no  insurable  interest  in  the  life  in- 
sured (the  assignor  delivering  the  policy  to  the 
assignee  and  parting  with  its  control)  renders 
it  a  wagering  contract  as  to  such  an  assignee 
who  takes  no  title  thereto  and  cannot  recover 
thereon. 

Gilbert  v.  Moose,  104  Pa.  74,  49  Am.  Bep. 
570;  Meily  v.  Hershberger,  16  W.  N.  C.  186; 
Downey  y.  Hoffer,  110  Pa.  109;  Ruth  v.  KaU 
terman,  112  Pa.  251;  Keystone  Mut.  Ben.  Asso. 
V.  Norris,  115  Pa.  447;  U.  B.  Mutual  Aid  8oe. 
V.  McDonald,  122  Pa.  824;  Vanormer  v.  Horn- 
berger,  142  Pa.  579;  Smith  v.  Steffy,  6  Lane.  L. 
Rev.  172;  Broekway  v.  Connecticut  Mut.  L, 
Ins.  Co.  29  Fed.  Rep.  766. 

Of  what  moment  are  Tyrell's  intentions 
when  the  fact  is  that  he  parted  with  the  pos- 
session and  control  of  the  policy,  and  put  it 
within  the  absolute  ownership  of  one  who  had 
not  the  slightest  interest  in  the  preservation  of 
his  life — the  very  gist  and  essence  of  insurable 
interest. 

Corson's  App.  118  Pa.  488,  57  Am.  Rep.  479; 
U.  B.  Mutual  Aid  8oc.  v.  McDonald,  122  Pa. 
881. 

In  many  of  the  courts  our  rule  has  been  up- 
held with  great  vigor. 

Warnock  v.  Datis,  104  U.  8.  775,  26  L.  ed. 
924:  Mutual  L.  Ins.  Co.  of  Ntto  York  v.  Arm- 
strong, 117  U.  S.  591,  29  L.  ed.  997;  Missouri 
Valley  L.  Ins.  Co.  v.  Sturges,  18  Kan.  98,  26 
Am.  Rep.  761;  Missouri  Valley  L.  Ins.  Co.  ▼. 
McCrvm,  86  Ean.  146.  59  Am.  Rep.  587;  Hd- 
metag  v.  MiUety  76  Ala.  188,  52  Am.  Rep.  816; 
Franklin  L.  Ins.  Co.  v.  Hazzard,  41  Ind.  116, 
28  Am.  Rep.  818;  Stevens  v.  Warren,  101  Mass. 
564;  Roller  v.  Moore,  6  L.  R.  A.  136,  86  Va. 
512;  Equitable  L,  Assur.  8oc,  ▼.  Haslewood,  7 
L.  R.  A.  217,  75  Tex.  838. 

The  offer  to  prove  that  the  policy  was  a  gift' 
was  to  contradict,  alter,  and  vary  the  terms  of 
the  written  assignment,  wherein  it  is  recited 
that  the  assignment  was  *'for  value  received." 

In  the  absence  of  fraud,  accident,  or  mistake, 
latent  ambiguity  or  matter  of  inducement,  the 
writing  could  not  be  altered  by  parol. 

Jackson  v.  Payne,  114  Pa.  67;  Sylvius  v. 
Kosek,  117  Pa.  67. 

The  Act  of  1887  excludes  a  party  from  testi- 
fying "to  any  matter  occurring  before  the 
oeath  of  said  party." 

Ds  Covrsey  v.  Johnston,  184  Pa.  828. 

The  policy  of  the  law  forbids  the  plaintiff  to 
testify  when  death  has  stopped  the  mouth  of 
Tyrell. 

Karns  v.  Tanner,  66  Pa.  804;  Duffleld  v. 
Hue,  129  Pa.  94;  Parry  v.  Parry,  180  Pa.  95; 
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Sutherland  v.  Ross,  140  Pa.  879;  ArroU  Steam 
Power  Mills  Co.  v.  Way  Iffg.  Co.  148  Pa.  485; 
OriggsY.  Vermilya,  151  Pa.  429. 

Deaiif  J.,  delivered  the  opinion  of  the 
court: 

Alanson  B.   Tyrell,    a  man  about  sixty 
years  of  age,  living  with  his^  family  near 
Wilkes  Barre,  had  in  his  house,  as  a  do- 
mestic, a  poor  girl,  named  Adaline  Carpen- 
ter.    8o  far  as  appears  from  the  evidence, 
prompted  solely  by  a  benevolent  and  kindlj 
disposition,   this  old   man  befriended  ti^ia 
girl,  sent  her  to  school,  and  paid  her  ex- 
penses.    In  return,  she,  at  times,  for  small 
wages,  performed  some  services  for  him,  sucb 
as  keeping  his  books  and  copying  his  letters. 
He  was  a  designer  and  builaerof  coal  break- 
ers, and  seems  to  have  had  considerable  busi- 
ness.    On  the  10th  of  December,   1892,   he- 
took  out  a  policy  of  insurance  on  his  life,  ia 
the  sum  of  $2,0()0,  payable  to  himself,  in  the 
defendant  company.     He  paid  the  first  annual 
premi  uin,  $1 04. 84.    Th i rteen  days  thereafter, 
on  the  28d  of  the  same  month,  he  assigned 
the  policy,  in  writing,  to  Adaline  Carpenter, 
sealed  it  in  a  package,  and  delivered  it  to 
her,  with  the  injunction  not  to  open  it  until 
after  his  death.     Notice  of  the  assignment, 
as  provided  by  the  policy,  was  dulv  given 
the  company;  and,  without  objection,   ac- 
knowledgment of  the  notice  was  made  by  in- 
dorsement on  a  duplicate.     On  April  1,  1893. 
Tyrell  died.     Adaline  Carpenter  inspected 
the  package  delivered  to  her,  found  in  it  tlie 
policy  regularly  assigned  to  her,  and  made 
proper  proof  of  the  death  of  the  insured,  and 
demand  for  payment.     The  company,  on  the 
ground  that  the  policy  was  a  wagering  con- 
tract,   refused    payment.    Thereupon,    thia 
suit  was  brought,  and  the  learned  judge  of 
the  court  below,  boldinir  that,  so  far  as  con- 
cerned  this   plaintiff,    the  contract  was   a 
wagering  contract,  and  therefore  void,  non- 
suited her ;  and  from  that  judgment  we  have 
this  appeal. 

The  judgment  of  the  court  below  is  based 
on  Gilbert  v.  Moose.  104  Pa.  74.  49  Am.  Rep. 
570 ;  Meily  v.  Hershberger,  16  W.  N.  C.  186 ; 
Downey  v.  Eojfer,  110  Pa.  109.— and  that  line 
of  cases  which  holds  tliat  the  absolute  assign- 
ment of  a  policv  to  one  having  no  interest  Id 
the  life  of  the  insured,  the  assignor  parting 
with  all  control  over  the  policy,  renders  it  a 
wagering  contract  as  to  such  assignee,  and  he 
cannot  recover  thereon.  It  seems  to  us  the 
learned  judge's  conclusion  is  not  drawn  from 
all  the  material  facts,  but  only  from  a  part 
of  them.  At  the  trial,  counsel  on  both  sides 
admitted  the  following  facts,  which  were 
put  upon  the  record:  ^Alanson  B.  Tyrell, 
after  he  had  made  the  assignment  ef  the  pol- 
icy in  question  to  the  plaintiff,  placed  the 
policy  and  the  assignment  and  the  receipt  ia 
an  envelope,  and  sealed  it,  and  inclosed  it  ia 
a  package,  and  delivered  it  to  the  plaintiff, 
and  it  has  remained  in  her  possession  ever 
since ;  and  further,  that,  at  the  time  the  pa- 
pers in  question  were  delivered  to  the  plain- 
tiff, she  was  not  a  creditor  of  the  insured, 
nor  a  relative,  nor  connected  by  ties  of  blood 
or  marriage,  but  only  a  friend  of  the  in> 
sured.  **    The  facts,  as  contained  In  this  ad- 
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iiniasion,  were  aaeumed  to  be  all  of  the  mate- 
rial  facts  bearing  on  the  issue.  From  them 
It  was  inferred  the  plaintiff  had  no  insurable 
interest  in  the  life  of  Tyrell ;  and  as  he  had, 
1t>y  the  assignment  and  delivery  of  the  policy, 
-relinquished  control  over  it,  it  was,  under 
the  authority  of  the  line  of  cases  already 
noticed,  held  to  be  a  wagering  contract.  But 
•do  all  the  facts  of  which  there  was  evidence, 
when  taken  together,  warrant  the  conclusion 
that  this  plaintiff  had  no  insurable  interest 
in  the  life  of  Tyrell?  If  Tvrell,  when  she 
was  young,  had  taken  this  gfrl  into  his  fam- 
ily, treated  her  as  a  member  of  it,  reared  and 
educated  her ;  when  she  was  of  age,  had  as- 
sisted her  in  getting  remunerative  employ- 
ment, had  watched  over  her,  and  interested 
himself  In  her  welfare, — it  could  have  been 
(truthfully  said  he  stood  in  the  place  of  a 
parent  to  her,  not  by  virtue  of  the  legal  re- 
lation of  a  child  born  to  him  in  wedlock,  or 
hj  adoption  under  our  statute,  but  by  his 
voluntary  assumption  of  the  paternal  relation 
-towards  her,  with  her  consent.  Without  any 
legal  obli/i^ation  other  than  friend,  he  chose 
-to  assume  all  the  burdens  incident  to  this 
•iiomestic  relation  of  parent  and  child.  His 
^conduct  and  promises  for  years  warranted  her 
in  believing  the  relation  would  continue 
while  his  life  lasted.  Having  thus  raised 
lier  from  the  humbler  station  in  whi(^  he 
'found  her,  he  was  continuing  his  kindness  at 
the  date  the  policy  was  assigned ;  for  this 
offer,  although  rejected  by  the  court  as  im- 
material, must  be  taken  as  the  facts :  Plain- 
tiff, amon^  other  facts,  offers  to  prove: 
'^That,  during  the  first  two  years  of  her  ac- 
<iuaintance  with  the  Insured,  she  was  a  serv- 
ant girl  in  his  house,  he  being  a  married  man 
with  a  family,  and  about  sixty  vears  of  age ; 
that,  about  the  time  she  quit  his  service,  he 
told  her  that  she  ought  to  educate  herself,  so 
that  she  misht  be  tit  to  earn  a  living  by 
keeping  books  and  type  writing ;  that  he  then 
told  her,  if  she  would  go  to  a  business  col- 
lege at  Wilkes  Barre,  he  would  pay  her  tu- 
ition ;  that  she  went  to  a  business  college, 
and  was  there  for  several  months,  and  studied 
bookkeeping;  that  the  insured  paid  her  tu- 
ition there ;  that  when  she  left  the  business 
college  that  insured  purchased  for  her  a  desk 
and  chair,  and  secured  her  desk  room  in  the 
•office  of  Mr.  Gunster,  of  Wilkes  Barre ;  that, 
when  In  Mr.  Gunster's  office,  she  kept  the 
insured's  time  book  (the  insured  being  a 
builder  of  coal  breakers,  and  empToying  a 
large  number  of  men)  ;  that  for  keeping  said 
books  the  insured  paid  her  at  the  rate  of  $20 
per  month ;  that  she  left  the  office  of  Mr. 
•Gunster  in  February,  1893,  and  came  to 
Williamsport,  for  the  purpose  of  entering 
Pott's  Commercial  College,  to  learn  short- 
band  writing  and  type  writing ;  that  the  in- 
-sured  told  her  before  she  left  Wilkes  Barre 
that  he  would  pay  her  tuition  at  said  college ; 
that  she  entered  said  college,  and  studied 
•shorthand  writing  and  type  writing,  and  the 
insured  paid  her  tuition  ;  that  after  she  came 
to  Williamsport  she  received  several  letters 
from  8.  W.  Tyrell,  the  son  of  the  insured, 
informing  her  of  his  father's  sickness,  and 
that  she  also  received  two  letters  in  the  mean 
time  from  the  insured,  stating  the  fact  of  his 
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sickness,  and  Inquiring  how  she  was  getting 
along;  that,  in  response  to  said  letters,  she 
went  to  the  home  of  her  father  and  mother. 
In  the  borough  of  Edwardsville,  near  the 
home  of  the  insured,  and  while  there  the  in- 
sured died. " 

As  this  case  stood  upon  the  record,  the 
plaintiff,  as  the  assignee  of  the  deceased, 
stood  in  his  place, — was  his  representative. 
So  far  as  appears,  she  was  making  no  claim 
adverse  to  the  right  of  deceased,  or  any  rep- 
resentative of  his  right.  The  antagonist  was 
the  obligor  in  the  policy.  Therefore,  she 
was  not  incompetent,  under  clause  e,  %  5,  Act 
1887.  Her  competency  as  a  witness  against 
some  other  representative  of  the  deceased  as- 
signor could  not  be  properly  raised  in  this 
issue  between  these  parties.  Therefore,  the 
offer  was  material,  the  witness  was  compe- 
tent, and  the  facts  offered  to  be  proven  must 
be  taken  as  proven.  The  court  below,  in  the 
opinion  refusing  to  take  off  the  nonsuit,  treats 
these  facts  as  proven,  but  considers  them 
wholly  immaterial.  We  think,  having  in 
view  these  facts,  as  well  as  those  admitted 
of  record,  the  plaintiff  had  an  insurable  in- 
terest in  the  life  of  the  deceased.  It  does  not 
matter  that  this  interest  was  one  without 
legal  obligation  on  part  of  the  Insured.  It 
was  a  relation  In  every  other  respect  pa- 
rental. Pecuniarily  and  otherwise  he  as- 
sumed a  parent's  part  towards  her,  and  she 
was  justified  in  expecting  the  continuance  of 
it.  The  question  in  OiWert  v.  Moo%e^  ntpra, 
was  as  stated  by  this  court  In  these  words : 
**  Can  one  having  no  interest  in  the  life  of  the 
insured,  and  for  the  purpose  of  speculation 
only,  acquire,  by  assignment  or  otherwise, 
such  title  to  the'policy  as  the  law  will  en- 
force?" In  Downey  v.  Iloffer,  sapra.  this 
court  assumes,  with  the  court  below,  that  the 
purchase  by  Downey  was  purely  for  a  spec- 
ulative purpose,  and  says:  *'The  mischief 
resulting  from  a  sale  of  the  policy  for  pur- 
poses of  speculating  on  human  life  is  so  con- 
trary to  the  policy  of  the  law,  and  so  in  con- 
fiict  with  the  just  principles  of  life  insurance 
that  it  Is  unsafe  to  relax  the  rule  that  the 
holder  of  the  policy  must  have  some  pecu- 
niary interest  in  the  life  of  the  insured." 
And  so  with  all  the  other  cases  cited  by  ap- 
pellee where  no  recovery  by  the  assignee  of 
a  policy  was  permitted.  In  each,  the  holder 
of  the  policy  was  interested  in  the  death, 
rather  than  in  the  life,  of  the  insured,  and 
the  policy  was  speculative.  In  the  case  be- 
fore us  the  plaintiff's  Interest  was  wholly  in 
the  life  of  the  insured.  From  the  facts,  the 
benefit  to  her  from  his  fatherly  care  and 
pecuniary  aid  would,  in  a  very  few  years, 
have  far  more  than  equaled  the  $2,000  policy 
assigned  to  her.  From  the  severance  of  this 
relation  by  death,  she  perhaps  sustains  a 
mater  pecuniary  loss  than  any  of  his  chil- 
dren. There  may  be  an  insurable  interest  not 
accompanied  by  Kinship.  Such  interest  im- 
plies a  pecuniary  interest,  present  or  pros- 
pective. Cooke,  Life  Ins.  g  59.  A  moral 
obligation  is  sufficient  to  support  it.  Fer- 
guson v.  MassacfiueetU  Mut,  L,  Ins,  Co,, 
82  Hun,  806.  A  creditor  has  an  insurable 
interest  in  the  life  of  his  debtor,  who  has 
been  discharged  in  bankruptcy.    Says  May 
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on  Insurance  (sec.  107) :  "  The  relationship 
seems  to  be  of  but  little  importance,  except 
as  tending  to  give  rise  to  the  circumstances 
which  justify  the  expectation.  Indeed,  the 
doctrine  of  the  latest  of  the  Massachusetts 
cases  before  cited  is  broad  enough  to  cover  a 
case  where  there  is  no  relationship  at  all, 
save  one,  perhaps,  of  mere  friendship,  if  the 
circumstances  are  such  as  to  show  that  the 
loss  of  the  insured  life  will  probably  result 
in  pecuniary  disadvantage  to  the  person  pro- 
curing the  insurance."  Here  the  plaintiff 
had  nothing  whatever  to  do  with  the  pro- 
curement of  the  policy,  or  its  assignment; 
paid  no  part  of  the  premium,  and,  so  far  as 
appears,  never  expected  to  pay  any,  for  she 
was  ignorant  of  its  existence  during  the  life- 
time of  the  insured.  She  had  substantial 
grounds  for  expecting  decided  pecuniary  ad- 
vantage from  his  life.  Why,  then,  should 
the  contract  be  termed  speculative?  Her  ex- 
pectancv,  except  in  the  one  feature, — the  ab- 
sence 01  legal  obligation  to  enforce  it, — was 
as  well  founded  as  that  of  a  wife  or  creditor. 
If  a  voluntary  copartnership  gives  to  each 
partner  an  insurable  interest  in  the  lives  of 
the  others;  if  the  relation  of  superintendent 
or  manager  of  a  business  concern  gives  to  his 
employers  an  insurable  interest  in  the  life  of 
the  superintendent  or  manager,  as  is  well 
settled, — then  the  voluntary  relation  here 
gave  to  this  plaintiff  an  insurable  interest  in 
the  life  of  one  who,  in  all  pecuniary  respects, 
occupied  towards  her  tlie  place  of  a  parent, 
and  the  court  below  ought  not  to  have  held 
otherwise. 

Tlu  jy4ffm$nt  U  reversed,  and  a  procedendo 
is  awarded. 


Mary  McHUGH 

V. 

John  B.  SCHLOSSER  ei  al.  AppU, 

afiOPa.480.) 

1  •  An  innkeeper  is  liable  for  the  death  of 
a  person  who  while  sick  is  driven  oat 
into  the  storm  without  adequate  ooverinir 
and  left  for  about  half  an  bour  In  a  stream  of 
meltlnir  ioe  and  snow  where  he  f alia  from  Inabil- 
ity to  stand  on  bis  feet  if  it  was  reasonable  to  sup- 
pose tbat  death  might  follow  such  sudden  expos- 
ure m  his  condition. 

8«  Evidence  of  the  a^t  health*  and  hab- 
its of  a  person  is  not  sniftcient  to  sustain 
a  verdict  based  on  his  probable  earn  Ings  without 
anything  to  show  his  earning  power  or  his  busi- 
ness habits  or  past  earnings. 

(January  SB,  18di.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Court  of  Common  Pleas,  No.  8,  for 
Allegheny  County  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damasres  for  the 
death  of  plaintiff's  husband,  which  was  slleged 
to  have  been  caused  by  the  wrongful  acts  of 
defendants.    Bevereed, 


The  facts  sufficient  1v  appear  in  the  opinion. 
Mr.  WiUia  F.  McCook  for  appellanta. 
Mr,  John  Marron  for  appellee. 

Williams^  J.,  delivered  the  opinion  oi 
the  court : 

The  defendants  are  hotel  keepers  in  the  city 
of  Pittsburgh.     McHugh  was  their  guesL, 
and  died  in  an  alley  appurtenant  to  the  hotel 
on  the  2d  day  of  February,  1891.     Mary  Mc- 
Hugh, the  plaintiff,  is  his  widow,  and  ^e 
seeks  to  recover  damages  for  the  loss  of  her 
husband,  alleging  that  it  was  caused  by  the 
improper  conduct  of  the  defendants  and  their 
employes.    An  examination  of  the  testimony 
shows   that  McHugh    came    to    the    Hotel 
Schlosser  late  on  Fridav  night,  Januarv  30, 
registered,  was  assigned  to,  and  paid  for,  & 
room  for  the  night,  and  retired.    On  Satur- 
day and  Sunday  he  complained  of  being  ill. 
and  remained  most  of  both  days  in  bed.    A 
physician  was  sent  for  at  his  request,  who 
prescribed  for  him.     He  also  asked  for  and 
obtained  several  drinks  during  the  same  time, 
and  an  empty  bottle  or  bottles  remained  in> 
his  room  after  he  left  it.     During  the  fore- 
noon of  Monday  he  seemed  bewildered,  and 
wandered  about  the  hall  on  the  floor  on  which 
his  room  was.     About  the  middle  of  the  day 
the  housekeeper  reported  to  Schlosser  that  he- 
was  out  of  his  room,  and  sitting  half  dressed 
on   the  side  of  the   bed   in  another  room. 
Schlosser  and  his  porter  both  started  in  searclk 
of  McHugh,  and  Schlosser  seems  to  have  ex- 
hibited some  excitement  or  anger.     He  waa  - 
found,  and  the  porter  led  him  to  his  room. 
While  this  was  being  done  Schlosser  said  to 
him,  ^'You  can't  stay  here  any  longer;"  to 
which  McHugh  replied.   **I'll  git."     The 
porter,  on  reaching  his  room,  put  his  coat, 
hat,  and  shoes  on  him,  and  at  once  led  him 
to  the  freight  elevator,  put  him  on  it,  and 
had  him  let  down  to  the  ground  floor.     He 
then  took  him  through  a  door,    used   for 
freight,  out  into  an  afley  some  four  or  fire 
feet  wide,  that  led  to  Penn  avenue.     Rain 
was  falling,  and  the  day  was  cold.    A  stream 
of  rain  water  and  dissolving  snow  was  run- 
ning down  the  alley.    McHugh  was  without 
overshoes,  overcoat,  or  wraps  of  any  descrip- 
tion.    When  the  porter  haa  gotten  him  part 
way  down  the  alley  he  fell  to  the  pavement. 
While  he  was  lyinsr  in  the  water,  and  the 
porter  standing  nearliim,  a  lady  passed  along 
the  sidewalk  on  Penn  avenue  and  saw  him. 
She  walked  a  square,  found  Officer  White, 
and  reported  to  him  what  she  had  seen.    He 
went  to  the  alley  to  investigate,  and  when 
he  arrived  McHugh  had  been  gotten  to  his 
feet,  but  was  leaning  heavily  against  the 
wall  of  the  hotel,  apparently  unable  to  step. 
The  port«r  was  behind  him,  with  his  hands 
upon  him,  apparently  urging  him  forward. 
What  followed  will  be  best  told  in  the  of- 
ficer's own   words.      He  says:     **!  asked, 
'What's  the  mattter   with  this  man,   Mr. 
Powers?*     He  says,    'He's  sick.*     1  says» 
'  He  ought  to  have  something  done  for  him,* 


Note.— An  unusual  and  Interestlngr  case  report- 
ed above  adds,  we  beJieve,  a  new  point  to  the  law 
of  lonkeepera.  However  clear  the  liability  of  an 
Innkeeper  mlg'bt  have  seemed  for  any  wanton  ex* 
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poeure  of  a  Ruest  by  ezpelltng  him  from  the  inn  an 
authority  clearly  in  point  would  have  been  prob- 
ably sooffht  in  vain  prior  to  this  decision* 
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:iiid  at  that  time  he  fell  right  in  the  alley  on 
ilia  back.  He  had  his  coat  open,  no  vest, 
and  his  shoes  were  antied.  Ho  had  strings 
in  his  shoes,  but  not  tied."  The  officer  was 
asked  if  the  man  spoke  after  he  reached  the 
place  where  he  was,  and  he  replied  thus: 
"He  spoke  to  me.  Somebody  said  he  was 
drunk.  He  rolled  his  eyes  up,  and  he  says : 
'  Officer,  I  am  not  drunk.  I  am  sick.  I  wish 
you  would  get  an  ambulance  and  have  me 
taken  to  the  hospital.'  Then  I  ran  to  the 
patrol  box.*  It  required  about  twenty  min- 
utes to  get  an  ambulance  on  the  ground. 
During  all  this  time  the  man  continued  to 
lie  on  the  pavement  in  the  alloy.  At  length, 
after  an  exposure  of  about  half  an  hour  in 
the  storm,  and  on  the  pavement,  the  ambu- 
lance came.  He  was  placed  on  a  stretcher, 
lifted  into  the  ambulance,  and  taken  to  police 
headquarters,  and  thence  to  the  hospital ; 
but  all  signs  of  life  had  disappeared  when 
he  was  laid  on  the  hospital  floor.  The  post 
mortem  examination  disclosed  the  fact  that 
the  immediate  cause  of  death  was  valvular 
d i sease  of  the  heart.  The  theory  of  the  pi ai  n  - 
tiff  was  that  the  shock  from  exposure  to  wet 
and  cold  in  the  alley  had,  in  his  feeble  and 
unprotected  condition,  brought  on  the  heart 
failure  from  which  he  died ;  and,  as  the  ex- 
posure resulted  from  the  conduct  or  directions 
of  the  defendants,  they  were  responsible  for 
bis  death.  Three  principal  questions  were 
thus  raised :  First.  What  duty  does  an  inn- 
keeper owe  to  his  guest?  Second.  What  con- 
nection was  there  between  the  defendants' 
disregard  of  their  duty,  if  they  did  disre- 
gard it  in  any  particular,  and  the  death  of 
Mr.  McHugh?  Third.  If  the  plaintiff  be  en- 
titled to  recover,  what  is  the  measure  of  her 
damages? 

The  attention  of  the  court  was  drawn  to 
the  first  of  these  questions  by  the  defendants' 
third  point,  in  which  the  learned  judge  was 
asked  to  instruct  the  jury,  in  substance,  that 
if  the  deceased  was  troublesome  to  the  de- 
fendants, and  annoying  to  their  guests,  they 
might  rightfully  put  him  out  of  their  house, 
if  they  used  no  unnecessary  force  or  violence. 
This  point  was  refused  as  framed,  but  the 
learned  judge  proceeded  to  state  the  rule 
thus:  ''If  the  annoying  acts  were  willful, 
the  defendants  could  remove  decedent  in  the 
manner  stated  in  point.  If,  however,  they 
were  the  result  of  sickness,  although  they 
might,  under  certain  circumstances,  remove 
him,  such  removal  must  be  in  a  manner 
suited  to  his  condition."  This  was  saying 
That  if  McHugh  was  intoxicated,  and  the 
disturbances  made  by  him  were  due  to  his  in- 
toxication, he  might  be  treated  as  a  drunken 
man ;  but  if  he  was  sick,  and  the  disturb- 
ances caused  by  him  were  due  to  his  sick- 
Tiess,  he  must,  be  treated  with  the  considera- 
tion due  to  a  sick  man.  This  is  a  correct 
statement  of  the  rule.  In  the  delirium  of 
a  fever  a  sick  man  may  become  very  trouble- 
some to  a  hotel  keeper,  and  his  groans  and 
cries  may  be  annoying  to  the  occupants  of 
i-ooms  near  him ;  but  uiis  would  not  justify 
turning  him  forcibly  from  his  bed  into  tbe 
Mtreet  during  a  winter  storm.  What  the  con- 
dition of  the  decedent  really  was  went  prop- 
erly to  Uie  jury  for  determination.     If  they 
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found  the  fact  to  be  that  he  was  suffer! n|( 
from  sickness,  then  the  learned  judge  prop- 
erly said  that,  if  his  removal  waa  to  be  un- 
dertaken, it  should  be  conducted  in  a  manner 
suited  to  one  in  his  condition.  The  second 
question  was  raised  by  the  defendants*  fourth 
point,  which  was  as  loUows:  **If  McUugh 
died  of  heart  disease,  and  defendants  had  no 
reason  to  believe  that  be  was  so  sick  that  his 
removal  from  the  house  would  cause  his 
death,  they  cannot  be  held  responsible  in  thia 
action,  even  though  the  mere  incident  of  hia 
removal  from  the  house  may  have  in  some 
degree  contributed  to  bring  it  on  at  that 
time. "  This  was  refused.  It  could  not  have 
been  affirmed  without  aualification ;  but  ita 
refusal,  without  more,  left  the  jury  without 
any  rule  whatever  upon  the  subjcc;t.  Tlie 
question  which  the  defendants  were  bound 
to  consider  before  putting  the  decedent  out 
in  the  storm  was  not  whether  such  exposure 
"would"  surely  cause  death,  but  what  was 
it  reasonable  to  suppose  might  follow  such 
a  sudden  exposure  of  the  decedent  in  the  con- 
dition in  which  he  then  was.  What  were 
the  probable  consec^uences  of  pushing  a  sick, 
man,  in  the  condition  the  decedent  was  in, 
out  into  the  storm,  without  adecjuate  cover- 
ing, and,  when  he  fell,  from  inability  to- 
stand  on  his  feet,  leaving  him  to  lie  in  the 
stream  of  melting  ice  and  snow  that  ran  over 
the  pavement  of  the  alle^,  for  about  a  half 
hour  in  all,  in  the  condition  in  which  Officer 
White  found  him?  Tlie  third  question  waa 
raised  by  the  defendants'  first  point.  No 
evidence  was  given  tending  to  show  the  earn- 
ing powers  or  the  habits  of  industry  and 
thrift  of  the  deceased.  For  this  reason  the 
court  was  asked  to  instruct  the  jury  that 
"nothing  more  than  nominal  damages  can 
be  recovered  in  this  action."  This  was  re- 
fused, and  the  jury  was  told  in  the  general 
charge  that,  as  the  evidence  fixed  his  age. 
and  gave  information  about  his  health  and 
habits,  they  might  from  this  data  estimate 
his  earning  capacity,  and  the  pecuniary  losa 
of  the  plaintiff,  ^ow,  it  is  true,  as  said  in 
Pennsylmnia  R.  Co.  v.  KeUer,  67  Pa.  800, 
that  since  the  Acts  of  1851  and  1855  life  haa 
a  value  which  the  law  will  recognize,  and 
which  the  survivors  who  are  entitled  to  sue 
may  recover  at  law.  It  is  true  that  thia 
value  is  to  be  fixed  by  the  iury  in  view  of 
all  the  circumstances,  and  it  is  not  necessarily 
limited  to  what  is  known  as  ''Nominal  dam- 
ages." But  it  is  also  true  that  when  the 
probable  earnings  of  the  deceased  are  to  be 
taken  into  account  in  fixing  the  damages  it- 
is  the  duty  of  the  plaintiff  to  show  the  earn- 
ing power  of  the  deceased,  or  give  such  evi- 
dence in  regard  to  his  business,  business  hab- 
its, and  past  earnings,  as  may  afford  some 
basis  from  which  earning  capacity  may  be 
fairly  estimated.  Pennsylvania  U.  Co.  v. 
Zehe,  33  Pa.  818;  Pennsylvania  B.  Co.  v. 
Vandever,  86  Pa.  298.  The  true  measure  of 
damages  is  the  pecuniary  loss  suffered,  with- 
out any  solatium  for  mental  suffering  or 
grief ;  and  the  pecuniary  loss  is  what  the  de- 
ceased would  probably  have  earned  by  hia- 
labor,  physical  or  intellectual,  in  his  busi- 
ness or  profession,  if  the  injury  that  caused 
death  hm  not  befallen  him,  and  which  would 
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have  gone  to  the  support  of  his  family.    In 
fixing  this  amount  consideration  should  be 

fiven  to  the  age  of  the  deceased,  his  health, 
is  ability  and  disposition  to  labor,  his  hab- 
its of  living,  and  his  expenditures.  Penn- 
wlvaniaB.  Oo.  v.  Butler,  67  Pa.  885;  Lehigh 
Iron  Co,  ▼.  Rupp,  100  Pa.  95 :  Ifar^field  Coal 
d  Coke  Co,  v.  McEnery,  91  Pa.  185,  86  Am. 
Rep.  663. 

It  is  very  clear  that  the  refusal  of  the  first 
and  fourth  points  without  explanation  left 
the  Jury  without  any  adequate  instruction 


on  the  important  questions  to  which  these 
points  related.  The  consequence  was  a  ver- 
dict  based  on  the  earning  power  of  tiie 
deceased,  which  the  learned  judge  felt  con- 
strained to  reduce,  and  which  was  unsup- 
ported by  the  evidence.  It  will  not  do  to 
permit  such  a  verdict  without  some  evidence 
from  which  the  calculation  of  the  pecuniary 
loss  of  the  plaintiff  may  be  made. 

The  judgment  %%  rewreed,  and  a  venire  Jaeieu 
de  novo  awarded. 
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"^The  defiendant  insiired  afl^alnat  Ions  by 
fire  &  threahiiii^  machine  eni^lne  and 
separator  ^'wbUe  not  in  uso.**  The  property, 
which  had  not  been  used  for  tbreshlnir  for  some 
two  weeks,  wos  hauled  out  into  the  oountry,  and 
left  standlDflT  near  a  farm  house,  preparatory  to 
Its  intended  use  a  few  days  later,  and,  while 
etandlnir  there,  the  separator  was  destroyed  by 
fire.  The  fire  was  not  caused  by  any  hazard  in- 
cident to  the  actual  use  or  operation  of  either 
the  engine  or  separator.  Held,  that  the  propc  rty 
was  not  **ln  use*^  within  the  meaning'  of  the  pol.cy. 

(April  14, 1804.) 

APPEAL  by  defendant  from  an  order  of  the 
District  Court  for  Hennepin  County  over- 
ruling a  motion  for  new  trial  after  verdict  in 
favor  of  plaintiff  in  an  action  upon  a  policy 
insuring  a  separator.    A  firmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Meure.  C.  M.  Herti§f  and  R.  A.  Daly, 
for  appellant: 

An  insurer  ia  not  liable  except  upon  proof 
that  the  loss  has  occurred  within  the  terms  of 
the  policy,  and  when  making  the  policy  he  is 
at  liberty  to  select  the  character  of  the  risk  he 
will  assume.  If  the  terms  of  this  risk  are  dis 
tinct,  and  without  ambiguity,  the  assured  can- 
not complain  if  the  risk  assumed  does  not  cover 
the  loss. 

Mauhinneyy.  Southern  Ine,  Co,  qf  New  Or- 
ieane,  20  L.  K.  A.  87,  98  Cal.  184. 

In  DeOraffy,  Queen  Ine,  Co.,  88  Minn.  608, 
the  court  said:  **Firet:  The  language  of  a 
condition  in  a  policy,  being  that  of  the  ftrsurer, 
selected  by  him,  and  intended  for  his  benefit, 
must  be  clear  and  unambiguous,  and  any  rea- 
sonable doubt  as  to  its  meaning  must  be  re 
solved  in  favor  of  the  insured.  The  tendency 
of  such  stipulations  is  to  narrow  the  range  of 
the    underwriter's  principal  obligation;  and, 

^Headnote  by  Mitohblu  X 


again,  if  the  meaning  u  ambiguous,  it  Is  his 
own  fault  in  not  making  use  of  more  definite 
terms  in  which  to  express  it.  Chandler  v.  8t, 
Paul,  F.  ds  M.  Ine.  Co.  21  Minn.  85. 18  Am. 
Rep.  885;  Lop  ▼.  Home  Ine,  Co  24  Minn.  816, 
81  Am.  Rep.  846;  CargiU  v.  MUlert  A  M.  MuL 
hi%.  Co.  88  Minn.  90;  Boright  v.  SpringfiM  F.  A 
M,  Ine,  Co,  84  Minn.  852;  OUon  v.  8L  Paul 
F.  db  M,  Ine,  Co,  35  Minn.  482,  59  Am.  Rep. 
888.  A  Hcond  rule  is  that  the  language  of  a 
policy  must  be  construed  with  reference  to  tlie 
nature  of  the  property  to  which  it  is  applied. 
Such  policies  must  be  presumed  to  have  been 
made  with  reference  to  the  purposes  for  which 
such  property  is  ordinarily  used,  as  well  as  the 
the  manner  in  which  it  is  usually  kept.  Hoi- 
brook  V.  i»,  Paul  F.  db  M,  Ine,  Co.  25  Minn. 
229;  Boright  v.  SpHngfidd  F.  db  M,  Ine,  Co. 
supra.  It  may  be  added,  as  within  this  rule, 
that  the  terms  and  conditions  of  a  policy  should 
be  construed,  if  possible,  so  as  to  give  them  a 
meaning  reasonably  applicable  to  the  kind  of 
insurance  upon  the  particular  species  of  prop- 
erty insured." 

The  words  "while  not  in  use,"  applied 
either  to  a  separatr»r  or  other  article,  are  not 
ambiffuous.     Ambiguity  is  primarily  twofold: 

1.  Where  words  in  themselves,  not  ambigu- 
ous, are  linked  with  such  loose-jointed  rela- 
tives that  they  slip  past  or  off  what  may  have 
been  their  object. 

DeOraff  v.  Queen  Ine,  Co.  eupra. 

2.  Where  there  is  no  ambiguity  in  the  ob- 
ject to  which  the  words  apply,  and'the  ambigu- 
ity, if  any,  is  in  the  meaning  of  the  words  con- 
sidered in  themselves  with  reference  to  their 
object.  The  case  at  bar  would  furnish  an  am- 
bifruity  under  this  second  head,  if  ambiguity 
there  were. 

In  Kinney  v.  BalHm&re  db  0,  EmphySt^  Aeeo,^ 
15  L.  R.  A.  142,  85  W.  Ya.  885,  Einney,  plain- 
tiff's decedent,  was  a  member  of  said  associa- 
tion, whose  constitution,  in  the  language  of 
the  court,  '*i>rovides  for  relief  onlv  in  case  of 
accident  while  in  discharge  of  duty  in  the 
service  of  the  Baltimore  &  Ohio  Railroad  Com- 
pany. Einney  was  an  employ^,  and  had  been 
on  the  day  of  this  accident  cleaning  the  outside 
of  passenger- cars,  had  quit  work  at  the  hour 
for  quitting,  5  o'clock,  and  in  from  four  to  ten 
minutes,  according  to  one  witness,  and  from 


Nora.— The  above  deoislon  oonstniing  the  words 
^while  not  in  use**  in  a  policy  of  losuranoe  on  a 
threshlnfr  machine  seema  to  be  a  novel  one.    We 

1)3  L.  a  A. 


call  attention  to  a  ease  which  Is  in  some  respects 
similar.  Mawhinney  v.  Southern  Ins.  Oo.  of  New 
Orleans  (Oal.)  80  L.  R.  A.  87. 


See  also  41  L.  R.  A.  316. 
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^ve  to  fifteen,  accordiDg  to  another,  while  on 
ills  way  home,  crossing  the  tracks,  in  passing 
'through  an  opening  between  cars,  was  caught 
between  them/'  and  killed.  Held,  plaintiff 
•could  reoorer.  "Was  he  not,"  asks  the  court, 
** while  passing  over  the  railroad  tracks  in 
.^ing  and  returning  from  his  home  in  the 
•course  of  his  labors,  as  much  in  the  discharge 
-of  his  duties  and  in  the  service  of  the  company, 
as  when  he  had  the  tools  with  which  he  worked 
in  his  hands,  for  the  purposes  of  the  question 
in  handr 

In  United  States  v.  Marrie,  89  U.  S.  14  Pet. 
-464, 10  L.  ed.  543,  GMff  JuHice  Taney  stated 
the  case  before  the  court,  as  follows:*  "The 
question  in  this  case  is,  whether  a  vessel  on  her 
•outward  voyage  to  the  coast  of  Africa,  for  the 
purpose  of  taking  on  board  a  cargo  of  slaves, 
id  'employed  or  made  use  of  in  the  transporta- 
tion or  carrving  of  slaves  from  one  foreign 
•country  or  place  to  another,  before  any  slaves 
4ire  received  on  board." 

This  was  a  question  of  the  construction  of  a 
penal  statute.  The  vessel  was  bound  to  Africa, 
fitted  up  as  a  slaver,  but  had  not  yet  reached 
Africa,  nor  had  she  taken  anv  slaves  aboard, 
yet  the  court  held  that  she  had  been  "employed 
-or  made  use  of"  within  the  terms  of  the  statute. 

If  a  vessel  fitted  as  a  slaver,  and  intended  to 
be  used  as  such,  though  with  no  slaves  aboard, 
and  not  yet  reached  the  African  co^st,  was 
lield  to  be  **in  use"  as  a  slaver  within  the  pur- 
view of  a  penal  statute,  with  how  much 
stronger  reason,  shall  a  separator  be  held  to  be 
"in  use"  within  the  purview  of  an  insurance 
policy,  under  the  facts  disclosed  by  this  record. 

Bee  also  The  Emily  and  The  Caroline,  22  U. 
.8.  9  Wheat.  881, 6  L.  ed.  116. 

Mr.  James  O.  Pierce*  for  respondent: 

The  most  obvious  and  ordinary  interpreta- 
-tlon  of  the  words  "in  use"  is.  in  use  in  the 
business  or  service  for  which  the  separator  was 
made,  that  is,  the  business  of  threshing. 

If  the  plain  meaning  of  the  words  "while 
not  in  use  was  not  the  one  intended  by  the  in- 
surer, then  the  expression  was  ambiguous.  In 
-such  cases,  the  rule  is  that  such  ambiguity  is 
to  be  construed  against  the  insurer  and  favor- 
ably to  the  insured. 

Ve  Oraff  v.  Queen  ln$,  Co.  88  Minn.  508; 
Jjoy  V.  Mome  Ine.  Oo.  24  Minn.  817,  81  Am. 
Rep.  846;  Oleon  v.  St,  Paul  F.  eft  M.  Ine.  Oo. 
85  Minn.  432,  59  Am.  Rep.  888;  Pettit  v.  State 
Ine.  Oo.  41  Minn.  808. 

Mitchell*  /.»  delivered  the  opinion  of  the 
-court: 

On  October  8, 1891,  the  defendant  issued  to 
one  Foss  its  policy  of  insurance  for  one  year 
a^inst  loss  by  fire  on  his  threshing  machine 
•engine  and  separator  "while  not  in  use;"  loss,  if 
^^y»  payable  to  the  plaintiff,  as  its  interest 
might  appear.  The  separator  was  destroyed 
by  fire  on  October  1,  1892,  and  really  the  only 
•question  in  the  case  is  whether  the  property 
was  "in  use,"  within  the  meaning  of  the  policy, 
at  the  time  of  the  loss.    The  engine  and  sepa- 1 


rator  had  bren  used  in  threshing  in  the  early 
part  of  September,  1892,  but  had  not  been  so 
used  for  two  weeks  prior  to  the  date  of  tbe  fire, 
having  been  taken  and  kept  during  that  time 
in  the  village  of  Madelia,  for  the  purposes  of 
repairs.  On  October  1,  1892,  the  engine  waa 
fired  up,  and  used  as  a  traction  engine  in  haul- 
ing the  separator  seven  miles  out  in  the  coun- 
try, preparatory  to  the  intended  use.  two  days 
later,  of  both  engine  and  separator  in  thresh* 
ing.  The  property  was  left  standing  about 
ten  rods  from  a  farm  house  and  some  fifteen 
rods  from  the  stacks  of  grain  which  it  was  in- 
tended to  thresh.  The  fire  in  the  engine  was 
extinguished.  During  the  succeeding  night, 
while  the  property  was  standing  there,  the  sep- 
arator was  destroyed  by  fire.  The  origin  of 
the  fire  is  unknown,  but  it  is  supposed  to  have 
been  incendiary.  It  is  evident  that  the  fire 
was  not  occasioned  by  anv  use  of  either  the 
separator  or  the  engine,  and  was  not  due  to  any 
risk  incident  to  their  actual  use  in  the  opera- 
tion of  threshing  or  otherwise.  The  most 
obvious  and  natural  meaning  of  the  words  "in 
use,"  as  applied  to  this  property,  is  use  in  the 
business  or  work  for  which  it  was  designed,  to 
wit.  threshing;  and  evidently  the  object  of  the 
limitation  of  the  risk  contained  in  the  policy 
was  to  exclude  any  possible  liability  on  part  of 
the  Insurer  for  losses  by  fire  so  peculiarly  lia- 
ble to  occur  during  the  actual  operation  of 
steam  threshing  machines.  We  do  not  think 
that  the  separator  was  "in  use,"  within  the 
terms  of  the  policy,  when  the  loss  occurred. 
The  very  most  that  can  be  claimed  is  that  tbe 
expression  is  ambiguous,  and  in  such  case  the 
rule  is  well  settled  that  such  ambiguity  must 
be  construed  against  the  insurer,  and  favorably 
to  the  insured.  If  the  defendant  desired  to 
limit  the  risk  to  the  property  while  "in  store," 
or  to  exclude  from  the  risk  all  losses  during 
"the  threshing  season,"  it  would  have  been 
very  easy  to  have  said  so  in  plain  and  unmis- 
takable language. 

There  was  a  provision  in  the  policy  that  it 
should  be  void  "if  the  hazard  be  increased  by 
any  means  within  the  control  or  knowledge  of 
the  insured,"  and  it  is  claimed  that  under  tbis 
provision  the  policy  was  entirely  avoided  by 
reason  of  the  use  of  the  property  for  threshing 
in  the  month  of  September.  There  is  no  merit 
whatever  in  this  point.  To  say  nothing  of  the 
fact  that  no  such  defense  was  pleaded,  this 
provision  is  not  to  be  construed  so  broadly  as 
to  include  hazards  incident  to  a  reasonable  use 
of  the  insured  property,  having  regard  to  its 
nature  and  circumstances.  The  insurance, 
unless  tbe  terms  of  the  policy  forbid,  must  be 
presumed  to  be  made  with  reference  to  the 
character  of  the  property  insured  and  to  the 
owner's  use  of  it  in  the  ordinary  way.  While 
it  is  true  that  the  risk  only  covered  the  prop- 
erty while  not  in  use,  yet  the  policy  nowhere 
forbade  its  use,  or  provided  that  the  polic/ 
should  become  entirely  void  if  it  was  used. 

Order jafflrmed^ 
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Solomon  WEIL,  Trustee  for  the  Benefit  of 
Creditors  of  Stem  &  Saks,  et  aL 

(llBN.aiBl.) 

Atmstee  for  ereditors*  who,  under  the 
a*dviee  of  his  own  eonnsel  and  after 
consultation  with  and  by  the  consent 
of  counsel  employed  by  a  creditor, 
compromises  suits  affeoting  the  trust  estate, 
is  not  chargeable  by  that  creditor  with  lack  of 
good  faith  and  proper  diliflrenoe  which  will  ren- 
der him  UaUe  for  aasets  which  upon  the  compro- 
mise the  creditors  suing  are  allowed  to  retain 
under  attachment. 

(October  81, 1803L) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Superior  Court  for  Wavne  County  in 
favor  of  defendants  in  an  action  brought  to 
compel  an  accounting  by  the  trustee  for  the 
benefit  of  creditors  of  Stern  &  Saks,  and  a  set- 
tlement of  bis  accounts.    Affirmed. 

The  case  was  referred  to  a  master  and  came 
before  Judge  Graves  id  1888,  upon  the  correct- 
ness of  the  master's  rulings.  The  judge  made 
an  order  in  the  cause  and  sent  the  case  back  to 


the  master  for  further  consideration.  The 
complainants  contended  that  Judge  Graves'" 
order  concluded  all  matters  in  plaintiff's  favor, 
except  the  one  question  of  the  ratification  by^ 
complainants  of  the  action  of  the  attorney 
Grainger,  and  that  the  case  was  subsequently 
open  only  on  that  point.  The  referee's  subse- 
quent report  on  that  point  was  In  their  favor^ 
but  he  assumed  to  decide  other  points  in  the 
ease,  and  the  plaintiffs  took  the  following  ex- 
ceptions to  his  report: 

**The  plaintiffs  except  to  the  report  of  the- 
referee,  filed  at  January  term,  1891,  and  for 
grounds  of  exception  specify  and  say  that 
said  report  is  erroneous,  for  that:  (1)  In. 
paragraph  13  thereof  the  referee  finds  as  a 
fact  that  H.  F.  Grainier  was  the  attorney  of 
the  creditors  secured  In  the  second  class  of 
said  deed  of  assignment,  whereas  the  evidence 
shows  that  he  was  employed  to  represent  the 
trustee  in  the  actions  brought  against  him 
by  the  attaching  creditors,  and  his  services- 
in  that  behalf  were  paid  by  said  trustee 
($75),  as  shown  in  his  account  filed,  marked 
'B.  B.'  (2;  In  paragraph  14  thereof  the  ref- 
eree finds  as  a  fact  that  plaintiff  Maiiiv 
told  Mr.  Grainger  that  he  (Mann)  would 
leave  the  matter  entirely  in  his  (Grainger *s) 
hands,  and  to  do  the  best  he  could  with  it. 


NOTB.— Bfght  ctf  ossfcmea  for  ereditors  to  eompro' 

miM  daims, 

Oenerally  a  power  conferred  on  the  assignee  by 
a  deed  of  assignment  authorizing  him  to  compro- 
mise doubtful  claims,  or  claims  and  debts  owing  to 
the  assignor,  is  valid  and  will  be  sustained.  Linin- 
ger  V.  Raymond,  0  Neb.  4fh  Brigham  v.  Tillinghast, 
16  Barb.  618;  Bellows  v.  Partridge,  19  Barb.  176; 
Bagley  v.  Bo  we.  106  N.  Y.  171, 60  Am.  Bep.488;  Wat- 
kins  V.  Wallace,  19  Mich.  67;  Robins  v.  £mbry«  1 
Bmedes  &  M.  Ch.  207. 

These  authorities  sustain  the  position  taken  in 
the  main  case,  that  an  assignee  compromising  a 
daim  due  the  estate  will  not  be  liable  therefor 
where  the  complaining  creditor  co-operated  or 
oonsented. 

And  the  New  York  Act  of  1877,  providing  that 
the  county  court  may  authorize  the  assignee  to 
compromise  or  compound  claims,  will  not  affect 
this  power.  Ginther  v.  Richmond,  18  Hun,  232; 
Bow  V.  Platner,  16  N.  Y.  662;  Ooyne  v.  Weaver,  84 
N.Y.886. 

And  In  OonkUng  v.  Ckwnrod,  6  Ohio  8L  611,  a 
deed  providing  for  compromises  of  debts  due  the 
assignor  was  sustained,  but  that  was  not  the  ques- 
tion involyed  in  the  case. 

In  Woodbum  v.  Mosher,  0  Barb.  266,  it  was  held 
that  an  assignment  authorizing  the  assignee  *'to 
ask,  demand,  sue,  eta,  and  to  compound  and  agree 
for  all  or  any  part  of  the  debts  due  and  owing  to 
the  assignor  as  the  assignee  shall  deem  meet,"  and 
authorizing  the  assignee  to  discharge  his  duty  at 
his  pleasure,  was  fraudulent. 

A  deed  authorizing  an  assignee  generally  to 
adopt  such  measures  In  relation  to  the  settlement 
of  the  estate,  as  will  in  his  Judgment  promote  the 
true  Interests  thereof  is  valid  as  this  will  be  con- 
etrued  to  mean  a  discretion  within  legal  limits. 
Mann  v.  Witbeck,  17  Barb.  888. 
■  Whether  or  not  a  provision  in  an  assignment, 
giving  the  power  to  the  assignees  to  compound 
with  any  or  all  of  the  creditors  in  such  manner 
and  upon  such  terms  as  they  deem  proper,  avoids 
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the  assignment,  was  not  decided  In  Grover  v.  Wake-^ 
man,  11  Wend.  187, 25  Am.  Dec.  624. 

Some  courts  hold  that  an  assignee  for  creditor*- 
is  authorized  to  compromise  claims  when  It  is  for 
the  beet  interests  of  ~  all  the  parties  that  it  should" 
be  done,  but  if  the  assignee  makes  a  disastroua 
compromise,  he  is  in  danger  of  being  held  to  ac- 
count for  the  same.  Uls  good  faith  largely  oper- 
ates  in  his  favor.  Anonymous  v.  Gilpcke,  5  Hun.. 
246;  Jessup  v.  Herzfleld,  1  N.  Y.  Week.  Dig.  24U: 
Blue  V.  Marshall,  8  P.  Wms.  881. 

So  in  New  York.  Be  Groton  Ins.  Co.  8  Barb.  Gh.. 
642, 6  L.  ed.  1041.    See  Ginther  v.  Richmond,  8upr<u 

And  on  the  application  by  an  assignee  for  au- 
thority to  compromise  a  claim  due  the  estate,  a 
court  may  in  its  discretion  require  notice  to  be- 
given  to  the  creditors.    Be  Youngs,  6  Abb.  N.  C  diSL 

It  was  held  in  Shipman^  Petition,  1  Abb.  N.  C 
406,  that  the  powers  of  a  county  judge  exercised  in 
New  York  city  by  a  judge  of  the  court  of  common 
pleas,  do  not  extend  to  directing  the  assignee  to- 
unite  in  a  plan  of  reconstruction  of  a  railroad,, 
where  he  represents  the  bondholders. 

A  clause  in  an  assignment  authorizing  the  as* 
signee  to  compromise  with  creditors  of  the  assign* 
or  renders  the  assignment  void— as  it  causes  delay 
and  hindrance  In  the  oolleoclon.  McConneU  y. 
Sherwood,  84  N.  Y.  522, 88  Am.  Bep.  687,  affirming  19" 
Hun,  619;  Hudson  v.  liaze,  4  TIL  678;  Gtazzam  v» 
Poynts,  4  Ala.  874. 87  Am.  Dec  746. 

So  a  reservation  in  a  deed  of  assignment  direct- 
ing the  disposition  of  the  property  **unlefls  the  in- 
debtedness of  the  firm  can  be  paid  or  settled  other- 
wise by  amicable  arrangement  between  the  cred- 
itors of  the  firm,**  renders  the  assignment  void. 
Keedil  v.  Donaldson,  20  Kan.  166. 

But  in  White  v.  Monsarrat,  18  R  Hon.  800,  an  as- 
signment was  sustained  that  provided  for  a  full 
right  and  authority  to  collect  and  sue  for  and  set* 
tie  and  compromise  all  debts  due  to  said  M.*  or 
owing  by  him,  on  the  ground  that  the  grant  of  a* 
power  to  compromise  does  not  change  the  order  o^ 
payment  from  that  prescribed  In  the  deed. 
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whereas  the  evidence  tbowt  that  Grainger 
was  employed  to  defend  the  suits  brought 
by  the  attaching  creditors  against  the  said 
trustee,  and  no  authority  given  him,  or  any 
one  else,  to  compromise  said  suits.  (8)  In 
paragraph  19  thereof  the  referee  finds  as 
facts  that  in  said  compromise  the  said  H.  F. 
Grainger  represented  the  second-class  credit- 
ors, among  whom  were  the  plaintiffs  in  this 
action,  whereas  the  evidence  shows  that  said 
Grainger  was  employed  to  defend  the  actions 
brought  against  said  trustee  by  the  attach- 
ing creditors;  and  the  action  of  Sol.  Weil, 
trustee,  to  plaintiffs,  shows  that  the  com- 
promise was  recommended  by  the  trustee's 
lawyers,  and  only  by  them,  and  the  said 
Grainger  had  no  authority  to  advise  or  con- 
sent to  any  compromise  or  judgment  so  far 
as  these  plaintiffs  were  concerned.  (4)  In 
paragraph  23  thereof  the  referee  finds  as  facts 
that  said  Sol.  Weil  acted  in  good  faith  in 
assenting  to  said  compromise  and  judgment, 
and  for  the  best  interests  of  his  trust,  where- 
as the  evidence  shows  that  the  said  compro- 
mise was  only  made  that  he  (Weil)  might 
g3t  payment  in  full  of  a  debt  due  H.  Weil 
ros.,  of  which  be  was  a  member,  in  utter 
disregard  of  the  right  of  the  other  creditors 
secured  in  said  de^  of  trust,  and  without 
their  knowledge  or  consent,  or  without  the 
approval  of  a  court  of  justice ;  that  in  this 
oonnection  the  referee  should  have  found  as 


a  fact  that,  before  the  attaching  creditors 
saed,  the  plaintiff  Jacob  Haim  offered  to  take 
£[oods  at  cost  prices  in  payment  of  plain* 
tiffs'  claim,  they  beinff  in  the  second  pre- 
ferred class,  and  the  defendant  trustee  re- 
fused, requiring  the  said  Hann  to  pay  for  the 
same  in  cash,  when  the  said  Weil,  trustee, 
well  knew  that  the  goods  assigned  to  him 
inventoried  at  cost  $6,487.89,  and  the  debts 
in  the  first  class  only  aggregated  $3,836.23; 
that  said  action  on  the  part  of  the  trustee 
was  a  scheme  to  save  his  own  debt  at  the  ex- 
pense of  the  other  creditors,  and  was  not  in 
good  faith,  and  the  referee  should  have  so 
found." 

Exceptions  to  conclusions  of  law :  **  (1) 
For  that  the  referee,  in  his  first  conclusion  of 
law,  omitted  to  charge  the  defendant  trustee 
with  the  full  amount  of  goods  seized  by  the 
attaching  creditors,— that  is,  75  per  cent  of 
their  inventoried  price, — in  making  up  his 
account,  so  far  as  the  plaintiffs  are  concerned, 
(2)  For  that  the  referee,  in  his  second  con- 
clusion of  law  credits  the  account  of  the  de- 
fendant trustee  with  disbursements  as  shown 
in  his  twenty- sixth  finding  of  facts,  whereas 
no  disbursement  subsequent  to  the  time  plain- 
tiff Jacob  Mann  offered  to  take  goods  at  cost 
price  in  payment  of  plaintiff's  claim  should 
be  allowed.  (3)  For  that  the  referee,  in  his 
third  conclusion  of  law,  finds  that  H.  F. 
Grainger  was  attorney  of  the  plaintiffs  in 


Ad  asBiflrnment  made  to  compel  the  creditors  to 
oompromlse  tbelr  claims,  is  fraudulent.  Bennett 
▼.  EUlaon,  28  Minn.  242;  Kerobls  v.  Schloes,  40  How. 
Pr.284. 

ADd  it  Is  a  fraud  to  authorize  an  aaeignee  to 
employ  the  proceeds  of  the  assiiniinent  in  defend- 
ini?  suits,  which  may  be  torou^rht  against  the  as- 
siiiiior  by  his  creditors.  Pianck  v.  Schermerhom, 
8  Barb.  Ch.  644,  6  L.  ed.l(M2. 

But  in  Jewett  v.  Woodward,  1  Edw.  Ch.  196, 6  L. 
ed.  106.  a  deed  providing,  **shonld  the  avaiJs  of  the 
assignment  be  insufficient  to  pay  the  debts  in  full, 
the  assignees  are  authorized  to  compromise  the 
same  requiring  discharges  on  payment  of  the 
dividend"— was  sustained  as  it  was  not  attacked  In 
that  case,  the  court  saying  the  authority  to  oom- 
promlse debts  would  not  bind  the  creditors  if  so  it 
would  have  k)een  void.  And  it  phould  be  noticed 
that  this  assignment  contemplates  a  compromise 
with  all  creditors  on  the  same  basis  of  a  pro  rata 
dividend. 

In  Hone  v.  Henriquez,  18  Wend.  210,  27  Am. 
Bee.  £04,  it  was  held  that  a  deed  of  assignment  for 
the  benefit  of  those  who  would  release  their  claims 
could  not  be  attaclced  by  a  party  assenting  thereto, 

StaUttory  prootetons. 

CbL  Act  1880, 1  21,  gives  the  assignee  of  an  IUf 
solvent  estate  the  power  to  settle  all  matters  and 
accounts  between  the  debtor  and  his  debtors  sub- 
ject to  the  approval  of  the  court.  And  under  the 
order  of  the  court  tu  compound  with  any  person 
indebted  to  such  debtor. 

Under  Ga.  Code  1882, 1  2580,  ail  persons  acting  in 
afldu<iary  capacity,  are  authorized  to  compromise 
doubtful  debts  belonging  to  such  estate,  where 
such  settlement  would  advance  the  interests  of 
those  represented. 

Under  Ind.  Be  v.  Stat.  1894, 1 2015.  a  trustee  may 
compound  or  compromise  any  debt  or  claim  be- 
longing to  the  assignor,  which  cannot  be  recovered 
without  endangering  the  recovery  of  such  claim. 

Under  Me.  Bev.  Stat  1888,  p.  582,  the  assignee 
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may,  with  the  consent  of  the  county  Judge,  settle 
any  demand  or  controversy*  by  compromise  or 
arbitration. 

Under  Mass.  Pub.  Stat.  1882.  p.  708,  probate  courts 
may  authorize  trustees  to  adjust  by  arbitration  or 
compromise  any  demands  in  favor  of,  or  against, 
the  estate  they  represent. 

Under  Mo.  Bev.  Stat.  1880,  p.  2C5,  the  chrcuit  court 
or  judge  may  make  an  order  directing  the  assignee 
to  sell,  compound,  or  compromise  all  bad  or  doubts 
ful  debts  upon  such  terms  and  conditions  as  ap- 
pear proper  and  most  beneficial  to  the  estate  and 
to  release  any  vested  or  contingent  right  in  or  to 
the  estate  assigned  upon  such  terms  as  the  court 
or  judge  may  deem  proper. 

Under  N.  J.  Bev.  1877,  p.  80,  **the  assignee 
shall  hare  as  full  power  to  dispose  of  all  the  estate, 
real  and  personal,  assigned  as  the  debtor  had,  **and 
to  sue  for  and  recover  .  .  .  everything  belonging 
or  appertaining  to  said  estate,  real  or  personal,  of 
said  debtor  or  debtors,  and  shall  have  full  power 
and  authority  to  refer  to  arbitration,  settle  and 
compound  with  any  person  concerning  the  same.** 

Under  N.Y.  Bev.  Stat.  (Birdseye,  vol.  1.  p.  180),  the 
county  judge  may  authorize  the  assigrnee  to  sell, 
compromise,  or  compound  any  claim  or  debt  be- 
longing to  the  estate  of  the  debtor. 

Under  Ohio  Bev.  Stat.  1890,  vol.  1,  p.  1600.  S  8850, 
**the  assignee  or  trustee  may.  with  the  approval  of 
the  court,  compromise  or  sell  any  claim  or  de- 
mand on  behalf  of  the  assignor,  which  is  desperate 
or  difficult  of  collection." 

By  Va.  Ck)de  1887,  p.  665,1  2700,  *it  shall  be  held 
lawful  for  any  fiduciary  to  compound  and  com- 
promise any  liability  due  to  or  from  him:  pro- 
vided,  that  said  compounding  and  compromise  be 
ratified  and  approved  by  a  court  of  equity  of  com* 
petent  Jurisdiction  all  parties  in  Interest  being  be- 
fore said  court  by  proper  process." 

In  this  note,  cases  of  assignments  requiring  the 
creditors  to  come  in  and  release  their  claims,  and 
cases  involving  the  question  of  preferences,  are  not 
included.  L  T. 
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this  action,  and  leaveB  the  inference  that  he 
legally  represented  them  in  said  compro- 
mise, which  said  finding,  accompanied  by 
the  qualification  that  he  was  only  employed 
to  assist  the  defendant  trustee  in  defending 
suits  of  attaching  creditors,  and  for  no  other 
purpose,  is  misleading,  and  not  predicated 
upon  the  facts.  (4)  For  that  the  referee,  in 
his  sixth  conclusion  of  law,  finds  that  the 
defendants  are  entitled  to  judgment  against 
the  plaintiffs  and  their  surety  upon  this  pros- 
ecution bond  for  cost,  whereas  judgment 
should  have  been  rendered  in  favor  of  the 
plaintiffs  for  the  full  amount  of  their  claim, 
with  interest  and  costs,  as  demanded  in  the 
complaint  filed  in  said  action. " 

The  following  is  the  opinion  of  the  court  on 
the  exceptions :  **  This  cause  came  on  to  be 
heard  before  me  upon  exceptions  of  plaintiffs 
to  the  report  of  referee.  The  principal  ex- 
ception argued  before  me  was  as  to  the  al- 
leged want  of  authority  by  Grainger  to  Mann 
to  compromise  the  suits  of  Clafiin  et  al,  vs,  S. 
Weil,  Trustee,  etc.  It  appears  that  Grainger 
represented  Mann's  firm  of  Loucheimer,  Mann 
A  Co.  in  that  suit,  although  they  were  not 
parties  to  the  record.  It  appears  that  he  was 
associated  with  Weil's  counsel,  and  the  two 
agreed  to  a  certain  Judgment.  Inasmuch  as 
loucheimer,  Mann^  Go's  counsel  consented 
to  the  Judgment,  it  is  binding,  whether 
Grainger  had  authority  to  agree  to  that  judg- 
ment or  not.  Grainger's  estate  is  admitted 
or  found  to  be  solvent,  and  the  plaintiffs' 
remedy  is  against  that,  if  they  have  any.  It 
seems  that  Grainger  had  general  authority  to 
represent  interest  of  plaintiffs  in  the  suit. 
After  considering  the  testimony,  I  see  no 
reason  to  overrule  any  of  the  referee's  find- 
ings of  fact,  and  I  see  no  error  in  anv  of  his 
legal  conclusions.  The  report  is  therefore 
confirmed,  and  the  several  exceptions  over- 
ruled.   The  judgment  is  aiflrmed.** 

Messri,  Fuller  A  Fuller  for  appellants. 
Mr,  S.  A.  Woodard  for  appellees. 

Burwell*  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiffs  are  creditors  of  a  firm— Stem 
A  Sak8--which  in  1879  made  an  assignment 
to  the  defendant  Weil  to  secure  the  distribu- 
tion of  their  assets  among  their  creditors, 
with  certain  preferences  therein  provided  for, 
and  in  this  action  they  require  of  him  a  set- 
tlement of  his  trusteeship.  The  facts  found 
by  the  referee  have  been  confirmed  by  his 
honor,  and  are  thus  conclusively  determined. 
We  find  no  error  in  the  conclusions  of  law 
which  were  drawn  from  those  facts.  As  is 
stated  in  the  judgment,  the  contention  of  the 
plaintiffs  is  that  the  defendant  trustee  should 
be  held  liable  to  them  for  the  value  of  a  por- 
tion of  the  property  assigned  to  him,  which 
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had  been  attached  by  two  of  the  creditors  of 
Stem  &  Saks,  to  wit,  H.  B.  Clafiin  &  Co. 
and  Armstrong,  Cator  &  Co.  It  is  found 
that  the  suits  brought  by  these  two  creditors, 
in  which  warrants  of  attachment  were  issued 
and  a  portion  of  the  assigned  property  was 
seized  and  sold,  were  compromised  by  the 
trustee ;  and,  by  the  terms  of  the  compromise 
so  made,  the  attaching  creditors  were  allowed 
to  have  about  two  thirds  of  the  proceeds  of 
the  attached  goods,  while  only  one  third  was 
paid  over  to  the  trustee.  The  plaintiffs  had 
a  right  to  demand  that  the  defendant  trustee 
should  be  diligent  and  faithful  in  the  man- 
agement of  the  estate  conunitted  to  his  charge 
in  part  for  their  benefit.  But  his  compro- 
mising the  suits  mentioned  above  was  not 
at  all  incompatible  with  either  good  faith 
or  due  diligence.  A  trustee  may  compromise 
suits  brought  against  him  affecting  the  assets, 
in  his  hands,  and  he  will  not  be  liable  to  the 
eestuis  que  trusUnt,  provided  he  has  acted  with 
due  care,  and  in  good  faith  has  done  what, 
under  the  circumstances  that  surrounded  him 
at  the  time,  seemed  best  for  the  interest  of 
those  whom  it  was  his  duty  to  honestly  serve. 
It  may  be  conceded  that  an  attorney  has  no 
authority  to  compromise  his  client's  cause 
that  has  been  committed  to  his  charge  with 
out  special  authority  so  to  do.  That  is  well 
settled.  A  general  employment  as  attorney 
does  not  include  such  authority.  But  that 
recognized  principle  does  not -fit  the  case  be- 
fore us.  Here  is  a  question  of  diligence  and 
fidelity  on  the  part  of  the  defendant  trustee. 
The  charge  against  him  is  that  he  sacrificed 
the  assets  committed  to  him  by  the  compro- 
mise of  these  suits,— that  he  allowed  $1,000 
of  the  assets  to  be,  by  that  compromise,  di- 
verted from  the  creditor  to  whom  it  belonged 
to  the  plaintiffs  in  those  suits ;  and  his  reply 
to  this  charge  is  that  he  acted  in  this  matter 
in  good  faiu  and  with  due  diligence,  and  to 
prove  this  he  asserts  that  this  compromise 
was  made  by  counsel  whom  he  had  employed 
to  represent  the  interest  of  the  creditors,  and 
after  consultation  with  an  attorney  in  whose 
hands  the  appellants  had  placed  their  claim 
against  Stem  &  Saks  for  collection.  We  re- 
peat that  the  question  here  is  not  whether  an 
attorney,  under  a  general  authority  to  con* 
duct  a  suit,  has  authority  to  compromise  hit 
client's  cause  (which  of  course  must  be  an- 
swered in  the  negative) ,  but  whether  a  trustee 
who,  under  advice  of  his  own  counsel,  and 
after  consultation  with  and  by  the  consent 
of  counsel  emploved  by  the  creditor,  com- 
promises suits  anectin^  the  trust  estate.  Is 
chargeable  by  that  creditor  with  lack  of  good 
faith  and  proper  diligence  because  he  made 
that  compromise.  We  think  that  this  query 
must  also  be  answered  in  the  negative,  ana 
that  there  is  no  error  in  the  Judgments 
AfflnnkU 
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UNION  PACIFIC    R  CO.,  P^f.  in  Err,, 

V, 

Andrew  8.  ARTIST. 
(00  Fed.  Bep.  866b) 

!•  JL  relMUM  of  rlfcima  agmliist  a  rall« 
road  GOWLpmjxy  for  specUled  personal 
iBjnries  will  not  Indade  a  claim  for  damages 
not  then  kDOwn  to  either  party  for  neirUffent 
treatment  of  such  injurlea  In  a  bospital  main- 
tained bj  such  company,  although  the  release 
was  expressly  made  to  cover  all  claims  and  de- 
mands whatsoever  in  law  or  In  equity  *^by  reason 
of  any  matter,  cause,  or  thing  whatever,  whether 
the  same  arose  upon  contract  or  upon  tort,  from 
the  beginning  of  tbe  world  to  this  day.** 

8*  A  railroad  eoutpmny  is  n€»t  liaUo  fbr 
the  malpraetlee  of  physieiaiis*  or  the 
carelessness  of  attendants  at  a  hospital  main, 
tained  as  a  charitable  enterprise  by  contributions 
of  the  company  and  small  sums  deducted  monthly 
from  the  wages  of  its  employds. 

(February  U,18M.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Wyoming  to  re- 
riew  a  judgment  in  favor  of  plaintiff  in  an  ac- 
tion brought  to  recoTer  damages  for  personal 
injuries  alleged  to  have  resulted  from  the  neg- 
ligence of  physicians  and  attendants  in  a  hos- 
pital maintained  by  defendant,  to  which  plain- 
tiff was  sent  for  treatment.    Bevened. 

Statement  by  Saabom,  Circuit  Judge: 
This  writ  of  error  is  brought  to  reverse  a 
judgment  against  the  Union  Pacific  Railway 
Company  for  the  malpractice  of  physicians 
and  the  negligence  of  attendants  in  a  hospi- 
tal maintained  by  it,  for  the  benefit  of  its 
employ^  at  Denver,  in  the  state  of  Colo- 
rado. The  eyideuoe  tended  to  show  these 
facts: 

The  Union  Pacific  Railway  Companjr  re- 
quires each  of  its  employes  to  contribute 
m>m  his  wages  twenty-five  cents  a  month 
towards  the  support  of  a  medical  department. 
The  railway  company  contributes  the  amount 
required  in  addition  to  the  sum  thus  raised 
from  the  contributions  of  the  employes  to 
pay  the  expenses  of  this  department.  At  the 
time  the  defendant  in  error  was  treated  at 
the  hospital,  the  company  was  contributing 
from  $2,000  to  $4,000  per  month  for  this 
purpose.  With  this  fund  the  railway  com- 
pany maintained  several  hospitals  for  the 
treatment  of  its  employes  when  they  were 
sick  or  injured,  and  employed  physicians 
and  attendants  to  care  for  them  at  the  hos- 
pitals, and  physicians  and  surgeons  to  attend 
them  outside  the  hospitals,  at  important 
points  on  its  lines  of  railroad.  All  the  em- 
ployes of  the  railroad  company,  except  those 
injured  in  fights,  those  injured  when  drunk, 
those  sick  from  chronic  diseases,  and  those 
suffering  from  certain  specific  diseases,  were 


received  and  treated  at  these  hospitals  free 
of  expense  or  charge,  whenever  they  were 
sick, or  injured,  regardless  of  the  manner  in 
which,  or  the  time  at  which,  the  injury 
was  received  or  the  disease  contracted,  and 
whether  the  railway  company  had  or  had  not 
any  connection  with  the  cause  of  it.  The 
physicians  attending  the  hospitals  had  the 
priyilege  of  treating  their  private  patients 
in  them,  and  these  patients  were  the  only 
ones  who  were  required  to  pay  for  their  board 
and  treatment ;  but  the  moneys  received  from 
this  source  were  inconsiderable, — not  more 
than  $800  per  annum.  Andrew  S.  Artist, 
the  defendant  in  error,  had  his  foot  and  leg 
injured  on  the  4th  day  of  October,  1889, 
while  he  was  in  the  employment  of  the  com- 
pany, and  was  treated  at  one  of  the  hospitals 
maintained  by  it  in  the  way  we  have  8tate<i 
from  October  7,  1889,  until  January  7,  1890, 
when  he  was  discharged  as  cured.  In  the 
course  of  his  treatment  the  physicians  at  the 
hospital  properly  inserted  a  rubber  drainage 
tube,  but,  turough  the  carelessness  of  the 
physicians  or  of  the  attendants,  a  portion  of 
it  was  left  in  the  leg  as  the  wound  healed, 
and  when  he  was  discharged.  It  caused  suf- 
fering and  partial  disability  until  it  was  re- 
moved by  a  surgical  operation  in  April, 
1892.  January  18,  1890,  while  both  parties 
were  ignorant  that  this  tube  remained  in  the 
leg,  Artist  received  from  the  company  $150, 
and  signed  a  receipt  or  release,  the  material 
parts  of  which  are  as  follows : 

''The  Union  Pacific  Railway  Company, 
^To  Andrew  S.  Artist  of  Cheyenne,  Wyom- 

iDg. 

-1890. 
*  January  18. 

**  For  amount  agreed  upon  in  settlement  of 
claim  of  Andrew  8.  Artist  against  the  Union 
Pacific  Railway  Company  on  account  of  in- 
juries receiyed  at  McCammon,  on  Oreffon 
Short  Line,  on  October  4,  1889,  while  assist- 
ing in  switching  a  burning  baggage  car  from 
main  track  to  side  track,  said  Artist  being 
an  engineer  in  the  employ  of  said  company, 
but  returning  from  leave  of  absence  at  time 
of  accident,  said  injury  consisting  of  deep, 
punctured,  and  lacerated  wounds,  as  follows : 
On  inner  surface  of  right  thigh.  On  inner 
surface  of  rieht  foot.  Comp.  fracture  of 
fourth  toe  of  right  foot.  Contusion  in  region 
of  spine.  Contusion  on  left  foot  and  face. 
(Settlement  is  in  full  of  all  claims  and  de- 
mands of  whatever  character. )     .     .     . 

''Received,  Pocatello,  Idaho,  January  18 
1890,  of  the  Union  Pacific  Railway  Com- 
pany,  one  hundred  and  fifty  dollars  in  full 
payment  of  the  above  account.  In  consider- 
ation of  the  payment  of  said  sum  of  money, 
I,  Andrew  8.  Artist,  of  Cheyenne,  in  the 
county  of  Laramie,  in  the  state  of  Wyominit. 
hereby  remise,  release,  and  forever  discharge 
the  said  company,  its  operated,  leased,  con- 
trolled, and  auxiliary  lines  and  companies. 


NOTB.— The  case  above  presents  a  new  applioa- 
flon  of  the  doofcrlne  that  denies  the  liability  of  a 
oharltable  institntlon  for  negligence  of  agents. 

23  L.  R.  A. 


For  the  authorities  on  tbat  subject,  see  note  to 
Williamson  y.  Louisviile  Industrial  School  (Ky^ 
ante,  XOOl 


See  also  27  L.  R.  A.  296,  840;  31  L.  R.  A.  224;  36  L.  R.  A.  442. 
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of  and  from  all  manner  of  actions,  causes  of 
action,  suits,  debts  and  sums  of  money,  dues, 
claims  and  demands,  whatsoever,  in  law  or 
equity,  whicii  I  have  had  or  now  have 
a^inst  said  company  by  reason  of  any  mat- 
ter, cause,  or  thing  whateyer,  whetjher  the 
same  arose  upon  contract  or  upon  tort,  from 
the  beginning  of  the  world  to  this  day. 

**In  testimony  w^hereof,  I  have  hereunto 
«et  my  hand  this  thirteenth  day  of  January, 
1890.** 

Counsel  for  the  company  requested  the 
court  to  charge  the  jury  that  this  release  was 
a  complete  defense  to  the  action,  and  the  re- 
fusal to  give  that  request  is  the  first  error 
assigned.  The  same  counsel  requested  the 
court  to  charge  the  jury  as  follows:  "If 
you  believe  from  the  eviaence  that  the  hos- 
pital was  maintained  by  the  defendant,  not 
for  the  purpose  of  deriving  profit  therefrom, 
but  as  a  charitable  enterprise,  so  far  as  de- 
fendant's employes  were  received  therein, 
then  the  only  obligation  of  the  defendant, 
in  receiving  its  employes  at  said  hospital, 
was  to  use  ordinary  care  in  selecting  its 
physicians  and  attendants  therein  ;  and,  since 
no  negligence  in  the  employment  of  phy- 
sicians is  here  charged,  you  will,  in  case  you 
find  the  hospital  to  have  been  maintainea  as 
above  stated,  find  for  the  defendant.  **  The 
court  refused  to  give  this  instruction,  and 
charged  the  jury  that  the  hospital  was  not 
a  charitable  institution,  in  any  sense  that 
those  words  are  used  in  the  law,  and  that 
the  company  was  bound  to  use  reasonable 
care  to  see  that  the  treatment  given  to  patients 
in  this  hospital  was  such  as  was  ordinarily 
given  in  hospitals  of  this  kind  to  such  pa- 
tients; and  this  ruling  is  the  second  error 
complained  of. 

Argued  before  Saabom,  Circuit  Judge,  and 
Thayer,  District  Judge. 

Messrs.  John  H«  Thurston*  John  W. 
Lacejf,  and  Willis  Van  Devanter,  for 

plaintiff  in  error: 

If  the  parties  intended  to  release  claims  of 
every  character,  known  or  unknown,  they  had 
the  power  so  to  contract,  and  if  they  have 
manifested  such  intention  by  the  words  used 
by  them,  the  release  must  have  that  effect. 

1  Greenl.  Ev.  §  277. 

Where  general  words  are  used  in  a  release, 
in  the  absence  of  intrinsic  evidence  to  the  con- 
trary, the  presumption  is  that  they  were  in- 
tended to  cover  all  that  is  included  within  their 
meaning;  and  that  meaning  will  be  construed 
most  strongly  against  the  releasor. 

Jackson  v.  Stackhouse,  1  Cow.  122,  18  Am. 
Dec.  514. 

Contracting  parties,  choosing  to  do  so,  may, 
in  the  absence  of  fraud,  agree  with  one  an- 
other to  release  one  the  other  from  every  pos- 
sible claim,  known  or  unknown. 

Duffy.  Hute/iinson,  57  Hun,  152. 

The  contract  between  a  charitable  hospital 
and  its  patients,  if  any  contract  is  to  be  in- 
ferred from  the  relation  of  the  parties,  can  be 
only  on  the  part  of  the  hospital  that  it  shall 
exercise  reasonable  diligence  and  care  in  the 
selection  of  its  agents — the  surgeons,  internes, 
and  attendants,  and  for  the  negligence  of  such 
agents  where  their  selection  has  been  made 
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with  due  and  reasonable  care  there  is  no  liabil- 
ity on  the  part  of  the  hospital. 

McDonald  ▼.  Massachusetts  Gen.  Bomitnl, 
120  Mass.  4d2,  21  Am.  Rep.  529;  Van  Tassdl 
V.  Manhattan  Eye  <£  Ear  Hospital,  39  K.Y.  8. 
R.  781 ;  Boyd  v.  Inmranee  Patrol  of  Philadel- 
phia, 118  Pa.  269;  Fire  Ins.  Patrol  of  Philadel' 
phia  V.  Boyd,  1  L.  R.  A.  417.  120  Pa.  624; 
Richardson  v.  Carbon  HiU  Coal  Co.  20  L.  R. 
A.  888,  6  Wash.  52;  Qlavin  v.  Rhode  Island 
Hospital,  12  R.  I.  411,  34  Am.  Rep.  675;  ^- 
cord  V.  St.  Pavl,  M.  db  M.  R.Co.  18  Fed.  Rep. 
221;  Laubheim  v.  De  Koninglyke  Nederlandsc/ie 
Stoomboot  Maatschnppy,  107  N.  Y.  228. 

Mr.  Frank  H.  Clark  for  defendant  in 
error. 

Sanborn*  Circuit  Judge,  delivered  the 
opinion  of  the  court : 

General  words,  alone.  In  a  release,  are 
taken  most  strongly  against  the  releasor. 
But  when  there  is  a  particular  recital  fol- 
lowed by  general  woras  the  latter  are  quali- 
fied by  the  particular  recital.  Jackson  v. 
Stackhouse,  1  Cow.  122,  18  Am.  Dec.  514, 
and  cases  cited ;  2  Parsons,  Cont.  633,  note. 
The  court  below  properly  applied  this  rule 
to  the  release  in  this  case.  The  general 
words  in  the  last  half  of  it  are  limited  by 
the  very  specific  recital  of  the  injuries  that 
the  $150  was  to  be  in  settlement  of,  which 
is  contained  in  the  first  half  of  the  release. 
It  was  the  claims  for  these  injuries,  and  for 
these  only,  that  this  release  discharged  the 
company  from.  The  injury  now  complained 
of  was  then  unknown  to  both  parties,  and 
their  settlement  was  without  reference  to  it. 
A  disregard  of  the  rule  would  work  manifest 
injustice,  and  impose  upon  tJie  defendant  in 
error  a  release  he  did  not  intend  to  msLke. 
There  was  no  error  in  this  ruling. 

Was  the  company  liable  for  the  malprac- 
tice of  the  physicians,  or  the  carelessness  of 
ihe  attendants,  at  the  hospital,  if  that  hos- 
pital was  maintained  as  a  charitable  enter- 
prise, and  not  for  the  purpose  of  deriving 
profit  from  it?  If  one  contracts  to  treat  a 
patient  in  a  hospital-*or  out  of  It,  for  that 
matter — for  any  disease  or  injury,  he  un- 
doubtedly becomes  liable  for  any  injury 
suffered  by  the  patient  through  the  careless- 
ness of  the  physicians  or  attendants  he  em- 
ploys to  carry  out  his  contract.  If  one 
undertakes  to  treat  such  a  patient  for  the 
purpose  of  making  profit  thereby,  the  law 
implies  the  contract  to  treat  him  carefully 
and  skillfully,  and  holds  him  liable  for  the 
carelessness  of  the  physicians  and  attendants 
be  furnishes.  But*  this  doctrine  of  retpond- 
eat  superior  has  no  just  application  where 
one  voluntarily  aids  in  establishing  or  main- 
taining a  hospital  without  expectation  of 
pecuniary  profit.  If  one,  out  of  charity, 
with  no  purpose  of  making  profit,  sends  a 
physician  to  a  sick  neighbor  or  to  an  injured 
servant,  or  furnishes  him  with  hospital  ac- 
commodations and  medical  attendance,  he  is 
not  liable  for  the  carelessness  of  the  physi- 
cians or  of  the  attendants.  The  doctrine 
of  respondeat  superior  no  longer  applies,  be- 
cause, by  fair  implication,  he  simoly  under- 
takes to  exercise  ordinary  care  in  the  selectioa 
of  physicians  and  attendants  who  are  reason- 
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«b]y  competent  and  skillful,  and  does  not 
Agree  to  become  personally  responsible  foj: 
tneir  negligence  or  mistakes.  The  same  rule 
applies  to  corporations  and  to  individuals, 
whether  they  are  engaged  in  dispensing  their 
own  charities,  or  in  dispensing  the  charita- 
ble ^ifts  of  others  intrusted  to  them  to  ad- 
minister. One  reason  why  corporations  and 
individuals  conducting  hospitals  supported 
by  charitable  endowments  and  contributions, 
And  operated  to  heal  the  sick  and  injured, 
but  not  for  profit,  are  not  liable  for  the  neg* 
ligence  of  their  employ^,  is,  that  the  mon- 
eys in  their  hands  constitute  a  trust  fund  de- 
voted to  a  charitable  purpose,  and  the  courts 
refuse  to  permit  it  to  oe  diverted  to  the  very 
•different  purpose  of  paying  for  the  malprac- 
tice of  their  physicians  or  the  negligence  of 
their  attendants.  Moreover,  the  corporations 
or  individuals  that  administer  such  trusts 
must,  after  all,  leave  the  treatment  of  the 
patients  to  the  superior  knowledge  and  skill 
of  the  physicians.  They  cannot  direct  the 
latter,  as  the  master  may  ordinarily  direct 
the  servant,  what  to  do,  and  how  to  do  it. 
If  they  did  do  so,  the  physicians  would  be 
bound  to  exercise  their  own  superior  skill  and 
t>etter  judgment,  and  to  disobey  their  em- 
ployers, if,  in  their  opinion,  the  welfare  of 
the  patients  re<fuired  it.  And,  finally,  the 
patient  is  not  required  to  accept  the  proffered 
Accommodations  and  attendance.  They  are 
but  freely  offered  to  him.  He  may  refuse  to 
Accept  them,  and  seek  other  phvsicians  and 
other  accommodations.  It  would  be  a  hard 
rule,  indeed,— a  rule  calculated  to  repress  the 
charitable  instincts  of  men, — that  would  com- 
pel those  who  have  freelj  furnished  such  ac- 
commodations and  services  to  pay  for  the 
negligence  or  mistakes  of  phvsicians  or  at- 
tendants that  they  had  selected  with  reason- 
Able  care.  No  such  rule  has  ever  prevailed 
Id  this  country.  The  rule  is  that  those  who 
furnish  hospital  accommodations  and  medical 
Attendance,  not  for  the  purpose  of  making 
profit  thereby*  but  out  of  charity,  or  in  the 
course  of  the  administration  of  a  charitable 
enterprise,  are  not  liable  for  the  malpractice 
of  the  physicians  or  the  negligence  of  the 
Attendants  they  employ,  but  are  responsible 
only  for  their  own  want  of  ordinary  care  in 
selecting  them.  McDonald  v.  Masiachvsetts 
Gen.  Hospital,  120  Mass.  482,  21  Am.  Rep. 
■52« ;  Fire  Im.  Patrol  of  Philadelphia  ?.  Boyd, 
120  Pa.  624,  647,  1  L.  R.  A.  417 :  Van  Tas- 
^U  V.  Manhattan  Wye  dk  Ear  Hospital,  15  N. 
Y.  Supp.  620,  and  Tiote;  Olavin  v.  RJiode  In- 
land Hospital,  12  R.  I.  411,  84  Am.  Rep.  675 ; 
Laublieim  v.  De  Koninglyke  Neder  Landaehe 
Stooinboot  Maatschappy,  107  N.  T.  228 ;  Seeord 
V.  8t.  Paul,  M,  4b  M.  R.  Co.  18  Fed.  Rep. 
221 ;  Riehardstm  Y.  Carbon  Hill  Coal  Co,  6 
Wash.  52,  20  L.  R.  A.  888. 

Under  the  evidence  in  this  case,  the  medi- 
cal department  and  hospitals  of  the  Union 
Pacific  Railway  Company  fall  fairly  within 
this  rule,  and  the  reasons  that  support  the 
rule  apply  to  this  case  with  all  their  force. 
The  test  which  determines  whether  such  an 
onterprise  is  charitable  or  otherwise  is  its 
purpose.  If  its  purpose  is  to  make  profit,  it 
IS  not  a  charitable  enterprise.  If  it  is  to  heal 
the  sick  and  relieve  the  suffering,  without 
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hope  or  purpose  of  getting  eain  from  its 
operation,  it  is  cttarftable.  Tried  by  this 
test,  the  hospitals  and  medical  department 
of  this  company  are  a  great  public  charity. 
They  are  supported  by  the  voluntary  contri- 
butions of  this  great  corporation  and  of  its 
employes,  without  the  purpose  to  profit  there- 
by. We  say  by  their  ** voluntary  contribu- 
tions" not  unadvisedly.  We  have  not  failed 
to  notice  that  the  defendant  in  error  testified 
that  the  contribution  of  twenty -five  cents  a 
month  made  by  each  ^mplovS  was  a  compul- 
sory assessment,  and  that  the  company  took 
it  out  of  the  pay  of  such  employ^.  But  how 
it  could  be  compulsory  does  not  appear.  If 
it  was  a  part  of  the  pay  of  the  employ^,  the 
company  could  not  lawfully  take  it  out  with- 
out his  consent.  If  he  did  not  consent,  then 
he  did  not  contribute,  and  the  company  still 
owes  him  the  amount  of  this  assessment.  If 
he  did  consent,  he  voluntarily  contributed 
the  amount  of  his  assessment.  Whatever  may 
be  said  of  the  contributions  of  the  employe, 
there  is  no  question  whatever  but  that  the 
gift  of  $2,000  to  14,000  per  month  made  by 
the  company  was  purely  voluntary  and  char- 
itable. These  contributions  of  twenty- five 
cents  per  month  from  each  employ#,  and  of 
from  $2,000  to  $4,000  per  month  from  the 
company,  constituted  t\  trust  fund  devoted  to 
the  purpose  of  furnishing  hospital  accom- 
modation, physicians,  and  surgeons  for  the 
relief  of  the  sick  and  injured  employes  with- 
out charge  or  expense  to  them.  For  this 
purpose  this  fund  was  intrusted  to  this  com- 
pany to  administer.  There  is  no  evidence 
that  there  ever  was  any  purpose  or  intention 
on  the  part  of  the  company  of  making  any 
profit  through  the  operation  of  this  hospital 
or  the  supplying  of  these  physicians.  The 
sole  purpose  that  this  record  discloses  was  to 
relieve  these  employ^  from  sickness  and  suf- 
fedng. 

In  Jaek9on  v.  PhiUip$,  14  Allen,  556;  Mr. 
Justice  Oray  defined  a  ** charity"  as  follows: 
''A  charity,  in  the  le^al  sense,  may  be  more 
fully  defined  as  a  ^iit  to  be  applied,  con- 
sistently with  existing  laws,  for  the  benefit 
of  an  indefinite  number  of  persons,  either  by 
bringing  their  minds  or  hearts  under  the  in- 
fiuence  of  education  or  religion,  by  relieving 
their  bodies  from  disease,  suffering,  or  con- 
straint, by  assisting  them  to  establish  them- 
selves in  life,  or  by  erecting  or  maintaining 
public  buildings  or  works,  or  otherwise  less- 
ening the  burdens  of  government." 

The  gifts  of  this  corporation  and  its  em- 
ployes are  clearly  within  this  definition. 
There  is  no  doubt  that  any  one  of  these  em- 
ployes could  compel  the  application  of  this 
fund  to  the  purpose  for  which  it  was  col- 
lected, in  any  court  of  equity  having  juris- 
diction. There  was  no  express  contract  made 
by  this  company  to  treat  this  defendant  in 
error  in  the  nospital,  for  his  injuries.  It  is 
true  that  he  made  his  contribution  to  the  fund 
to  maintain  this  charitable  enterprise,  but 
he  paid  nothing  further  for  his  hospital  ac- 
commodations or  his  treatment.  He  neither 
contributed  nor  paid  any  more  than  he  would 
have  contributea  if  he  bad  never  been  treated 
at  all.  The  company,  as  the  trustee  and  ad- 
ministrator of  this  charity,  offered  him  the 
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hospital  accommodationB  and  the  physicians 
in  Its  employment,  and  he  aeoepted  them. 
From  these  facts  no  contract  to  treat  him 
with  ordinary  skill  and  care  can  be  implied, 
because,  in  all  that  it  did  in  this  behalf,  this 
company  was  conducting  a  charitable  enter- 
prise. The  company  was  not  organized  for 
the  purpose  of  furnishing  and  operating  hos- 
pitals and  supplying  medical  attendance  for 
gain,  and  such  a  business  would  be  clearly 
eyond  its  chartered  powers.  It  was  char- 
tered to  construct  and  operate  a  railroad  and 
telegraph  line.  It  was  under  no  legal  obli- 
gation to  giye  thousands  of  dollars  per  an- 
num to  furnish  hospitals  and  physicians  for 
its  employes,  and^  its  appropriation  of  this 
money  to  this  purpose  was  a  gift, — a  charity. 
If  it  be  urged  that  this  gift  may  haye  been 
prompted  by  an  ulterior  and  selfish  motiye, — 
that  the  company  may  haye  thought  that  the 
operation  of  its  medical  department  would 
protect  it  from  ezcessiye  claims  for  injuries 
resulting  to  its  seryants — the  answer  is  that 
the  true  test  of  a  public  charity  is  not  the 
motiye  of  the  donor,  but  the  purpose  to  which 
the  money  giyen  is  to  be  applied.  If  argu- 
ment, authority,  and  illustration  in  support 
of  this  proposition  are  wanted,  they  will  be 
found  in  the  learned  and  exhaustiye  opinion 
of  Mr,  JusHee  Paxson  in  Fire  In$.  Patrol  of 
Philadelphia  y.  ^^f,  120  Pa.  642.  646,  1  L. 
B.  A.  417.  If  a  dozen  of  the  employes  of 
this  company  bad  contributed  a  fund,  out  of 
charity,  to  furnish  one  of  their  number,  who 
was  injured,  with  hospital  accommod«itions 


and  medical  attendance,  they  certainly  would 
not  haye  been  liable  to  him  for  the  malprac- 
tice of  the  physicians  or  the  neeligence  or 
the  attendants  they  employed.  If  Uiey  had 
intrusted  such  a  nmd  to  a  third  person  Uy 
administer,  who,  out  of  charity,  contributed 
to  it  more  largely,  and  he  furnished  the  ac- 
commodations and  attendance  by  the  use  of 
this  fund,  it  |^oes  without  saying  that  he- 
would  not  be  liable  for  the  negligence  of  the- 
physicians  or  attendants  he  employed.  That 
the  party  to  whom  this  charitable  gift  is  in- 
trusted, the  party  that  contributes  most  lib- 
erally to  it,  and  the  party^  that  cannot  by  any 
possibility  deriye  any  direct  profit  or  benefit 
from  it,  since  it  is  not  subject  to  bodily  ail- 
ments and  injuries,  is  a  corporation,  cannot 
extend  the  limits  of  legal  liability  here. 

The  result  is  that  the  doctrine  of  respondeat 
iuperiar  has  no  application  to  this  case.  The- 
only  contract  the  law  implies  here  is  the 
agreement  on  the  part  of  the  company  to  use- 
reasonable  care  to  select  and  obtain  skillful 
physicians  and  careful  attendants,  and  if  the- 
company  performed  that  contract  it  was  re- 
sponsible no  further.  In  other  words,  it  was- 
responsible  for  the  discharge  of  its  own  per- 
sonal duty,  and  not  for  the  performance  of 
the  duties  of  its  employes. 

In  our  opinion  the  instruction  on  this  sub- 
Ject  requested  by  the  counsel  for  the  com- 
pany should  haye  been  giyen,  and  the  judg» 
ment  is  accordingly  reterted,  with  costs,  and 
the  case  remanded,  with  instructions  to  grant 
a  new  trial. 
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John  E.  PHILLIPS,  Receiyer  of  the  National 
Bank  of  Sumter,  Appt, 

MERCANTILE    NATIONAL    BANK  ^of 
New  York,  Bespt. 

aiDN.Y.608.) 

I.  Cheeks  dx*awii  by  the  eeehier  ef  m 
iMUik  In  ito  naae  upon  another  bank* 

In  wbloh  It  has  a  deposit,  for  the  purpose  of  epeo- 
nlatinff  in  stocks  without  the  knowledge  of  the 
offlcen  of  the  bank,  ttk&  names  of  the  payees 
beiQflr  actual  cuatomers  of  the  bank  but  such  cus- 
tomers having  oo  knowledge  of  the  checks  or 
connection  with  the  transaction,  are  subject  to 
the  same  rule  as  if  fictitious  names  were  selected 
and  used  and  the  payment  by  the  drawee  bank 
of  such  checks  upon  indorsements  made  by  such 
cashier  is  good  as  against  the  bank  of  which  he 
is  an  officer. 

8*  A  bank  ie  eo  fkr  eonelnded  bj  the 
aete  of  its  eaahier  anthcwiaed  to  draw 
a  cheek  upon  the  bank^  fands  in  drawing 
checks  payable  to  flctitious  payees  or  to  cuatom- 
ers whose  names  are  used  for  fictitious  purposes 
and  indoraed  by  him  upon  the  checks  as  to  be 
eatopped  from  denying  the  validity  of  such  acts 
as  against  the  bank  upon  which  the  checks  are 
drawn  and  wliioh  has  paid  them  in  good  &lth. 


(January  16, 1804.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Qeneral  Term  of  the  Supreme  Court, 
First  Department,  affirming  a  judgment  of  the 
New  Toik  Circuit  in  favor  of  defendsnt  in  so 
action  brought  to  recover  an  alleged  balance- 
of  the  deposit  account  of  the  insolvent  bank, 
with  defendant.    Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  W.  Wing^ate*  for  appellantr 

The  indorsement  by  Bartlett  of  the  name  of 
the  payees  upon  the  checks  which  he  had 
drawn  as  cashier  to  the  order  of  Brown  «& 
Stubbs  was  forgery. 

A  check  is  a  complete  instrument  without 
the  indorsement.  The  indorsement  is  not  part 
of  the  check,  but  is  a  distinct  contract. 

MiUer  v.  People,  52  N.  Y.  805,  11  Am.  Rep. 
706;  Com.  y.  Adami,  7  Met.  51. 

The  indorsement  is  an  act  presumed  in  law 
to  be  done  after  the  instrument  is  completed. 

Com.  y.  Ward,  2  Mass.  897;  2  Russell,  Crimes*. 
460. 

The  fact  that  Bartlett  in  making  these  in- 
dorsements skillfully  imitated  the  signatures 
of  two  well  known  dealers  of  the  baok,  with 
the  express  intention  of  delaying  suspicion  snd 
preventing  any  inquiry  being  made  into  the 


KOTB.— As  to  the  nature  of  a  cashier^s  check,  see 
note  to  Bzchaoge  Bank  of  Wheeling  v.  Button  Bank 
(Md.)  anU,  17a. 

The  facts  of  the  above  case  seem  to  be  noveL  ' 
23  L.  R.  A. 


For  a  case  somewhat  similar,  see  Shipman  y.  Bank 
of  the  State  of  New  York  (N.  T.)  12  L.  B.  A.  7«U 
with  noUm 
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entries  which  he  was  oblised  to  make  in  the 
bank  books,  shows  a  deliberate  attempt  to 
commit  forgery,  in  the  ordinary  sense  in  which 
the  word  is  used.  ».  e.  to  imitate  the  signature 
of  a  liviDg  person  to  cheat  somebody. 

Shipman  ▼.  Bank  of  the  State  pflleis  York, 
12  L.  R  A.  791,  126  N.  Y.  818;  8  Chilly. 
Crim.  L.  1038;  8  Am.  &  £nir.  Encvclop.  Law, 
455;  2  Bishop,  Crim.  L.  ^g  432.  4^6;  2  Arch- 
bold,  Crim.  Pr.  &  PI.  562;  Harris  v.  People, 
9  Barb.  C51;  People  ▼.  Harruon,  8  Barb.  660; 
Peorde  t.  8haU.  9  Cow.  778;  P^ple  ▼.  Cadv,  6 
Hill,  490;  King  ▼.  Pooler,  2  Leach,  C.  C.  909; 
2  Russell,  Crimes,  827;  Hex  ▼.  Taylor,  2  East, 
P.  C.  960;  King  v.  Eevep,  1  Leach,  C.  C.  229; 
Bex  V.  Whiley,  Buss.  &  R.  C.  C.  90;  Bavley, 
Bills  &  Notes,  484,  486;  Bex  ▼.  Francis,  Kuss. 
<S^  R.  C.  C.  209;  Bex  v.  Peacock,  Id.  278;  Peo- 
ple ▼.  Peacock,  6  Cow.  72;  Bex  v.  Mazagora, 
Russ.  &  R  C.  C.  291;  Bex  v.  Skeppard,  Id.  167; 
Peop/e  ▼.  Bathbun,  21  Wend.  609;  6^mi.  t. 
CoeteUo,  120  Mass.  871;  2  East.  P.  C.  941,  and 
cases;  Mead  v.  Young,  4  T.  R.  28;  Beg,  v. 
Bogers,  8  Car.  &  P.  629;  /Am».  y.  Foster,  114 
Mass.  811, 19  Am.  Rep.  858;  People  y.  Stearns, 
21  Wend.  409;  J?^.  y.  <?«a(;A,  9  Car.  &  P.  499; 
Brown  y.  People,  8  Hun,  562;  Gcmi.  y.  Eenry, 
118  Mass.  460;  Com.  y.  Tennef/,  97  Mass.  59; 
i2^.  y.  Jg^rd,  8  Car.  &  P.  148;  J?^.  y.  Todd, 
1  Cox.  C.  C.  57;  United  States  y.  Moses,  4  Wash. 
C.  C.  726;  Arnold  y.  C^,  8  Gill  &  J.  220,  22 
Am.  Dec.  802;  Chm.  y.  Adams,  7  Met.  50; 
Z7n»<«ef  States  y.  Shellmire,  Baldw.  C.  C.  870; 
PiRwfo  y.  FOrA,  1  Wend.  199, 19  Am.  Dec.  477. 

It  a  person  knowingly  pays  a  forgery  away 
as  a  good  bill,  it  is  a  consequence  and  almost 
a  consequence  of  law  that  he  must  intend  to 
defraud  the  person  to  whom  he  pays  the  bill 
and  also  the  person  whose  name  is  used. 

Beg  y.  CkoKe,  8  Car.  &  P.  586;  Beg.  y.  WardeU, 
8  Post.  &  F.  82. 

The  New  York  bank  which  paid  these 
checks  has  a  perfect  cause  of  action  against 
the  New  York  firms  as  indorsees,  and  will 
compel  them  to  refund  if  the  plaintiff  herein 
recoyers. 

That  they  are  liable  is  well  settled. 

Canal  Bank  y.  hank  of  Albany,  1  Hill.  287; 
Kingston  Bank  y.  Eltinge,  40  N.  Y.  400.  100 
Am.  Dec.  516;  Bank  of  Commerce  y.  Union 
Bank,  8  N.  Y.  230;  New  York  Nat.  Bank  of 
Commerce  y.  National  Mechanics  Bkg,  Asso,  if 
N  T.  55  N.  Y.  211,  14  Am.  Rep.  282. 

Eyeiy  indorsement  of  a  note  or  bill  has  two 
distinct  effects.  It  is  a  present  transfer  and 
assignment  of  the  paper  to  the  indorsee  and  an 
executory  contract  by  which  the  indorser 
agrees  upon  certain  conditions  to  pay  the 
amount  of  the  note  or  bill  himself. 

Cbitty,  Bills  &  Notes,  254;  Babcock  ▼. 
Beman,  11  N.  Y.  200. 

Bartletfs  act  was  not  within  his  implied  au- 
thority. 

Bank  of  Oenesse  y.  Patchin  Bank,  13  N.  Y. 
809,  19  N.  Y.  812;  Casco  Nat.  Bank  of  Port- 
land y.  Clark,  189  N,  Y.  807;  Robinson  y. 
Chemical  Nat.  Bank,  86  N.  Y.  404;  Holtnnger 
y.  National  Cam  JSxcK  Bank,  6  Abb.  Pr.  N. 
8.  292;  Tfiomson  y.  Bank  of  British  North 
America,  82  N.  Y.  1;  Bankofthe  United  States 
y.  Dunn,  81  U.  8.  6  Pet.  51,  8  L.  ed.  816; 
United  States  y.  City  Bank  qf  Columbus,  62 
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U.  S.  21  How.  856,  16  L.  ed.  180;  Martin  y. 
Webb,  110  U.  8.  7,  28  L.  ed.  49;  West  St. 
Ijfuis  Sat.  Bank  y.  Shawnee  County  Bank,  95 
U.  8.  557,  24  L.  ed.  490. 

The  authority  giyen  to  a  cashier  to  draw 
checks  in  the  name  of  the  bank  clearly  does 
not  authorize  him  to  afterwards  commit  for- 
gery by  indorsing  the  payee's  name. 

Coggill  y.  American  Exeh.  Bank^  1 N.  Y.  119, 
49  Am.  Dec.  810. 

To  charge  a  bank  upon  such  a  draft  it  would 
be  necessary  to  show  that  an  act  so  unprece- 
dented was  specifically  authorized  by  the  di- 
rectors of  the  bank,  as  was  held  by  this  court 
to  be  required  where  a  president  of  a  bank  cer- 
tified his  own  check  upon  it. 

Ctaflin  V.  Farmers  db  C.  Bank  of  Long  Island,. 
25  N.  Y.  298. 

It  is  not  in  the  power  of  the  agent  by  assum- 
ing this  extraordinary  authority  to  create  any 
estoppel  against  the  bank. 

Bank  o^  Genesee  y.  PatMn  Bank,  supra. 

Prima  facie  the  act  was  unlawful,  and  un- 
less actually  authorized  the  puiclimer  will  be 
deemed  to  haye  taken  the  obligations  of  the 
bank  with  knowledge  of  the  rights  of  the  cor- 
poration, 

Wilson  y.  Metropolitan  Elev,  B.  Co.  120  N. 
Y.  145;  Claflin  y.  Farmers  db  C.  Bank  of  Long 
Island,  sftpra;  United  States  v.  Bank  of  Colum- 
bus, 62  U.  8.  21  How.  864,  16  L.  ed.  138. 

The  Corn  Exchange  Bank  and  the  defend- 
ant took  the  drafts  upon  the  faith  of  the  in- 
dorsement of  Cummings  &  Russell  and  never 
knew  Bartlett  had  done  anything  but  sign  the 
drafts  as  cashier. 

Shipman  y.  Bankofthe  State  of  New  York, 
12  L.  R.  A.  791,  126  N.  Y.  818. 

The  court  below  erred  in  confounding  an 
act  by  an  agent  within  the  scope  of  his  au- 
thority and  publicly  exercised  by  him  as  its 
agent,  with  a  personal,  unofiScial  act  designed 
to  defraud  his  principal,  and  by  which  no  es- 
toppel is  created  against  the  latter. 

Frank  y.  Chemical  Nat.  Bank  of  New  York,. 
84  N.  Y.  209.  S8  Am.  Rep.  501;  Weisser  y.  Den- 
ison,  10  N.  Y.  69,  61  Am.  Dea  781;  Welsh  v. 
German  American  Bank,  78  N.  Y.  424, 29  Am. 
Rep.  175. 

Where  the  agent's  act  is  itself  a  fraud  on  the 
principal,  the  Tatter  will  not  be  bound  by  the 
knowledge  of  the  former. 

Be  European  Bank,  L.  R.  5  Ch.  App.  858; 
First  Nat.  Bank  of  Highistown  y.  Christo- 
pher, 40  N.  J.  L.  485.  29  Am.  Rep.  262;  De 
Kay  y.  Backensaek  Water  Co.  88  N.  J.  Eq. 
158;  Senaca  County  Bank  y.  Neass,  5  Denio, 
887;  C^isco  Nat.  Bank  cf  P&rUand  y.  Clark,  189' 
N.  Y.  818. 

When  an  agent  of  a  corporation  himself 
contracts  with  the  company,  or  otherwise 
deals  with  it  in  a  transaction  in  which  his  in- 
terests are  opposed  to  the  interests  of  the  com- 
pany, his  knowledge  will  not  be  deemed  the 
knowledge  of  the  company,  as  to  matters  con- 
nected with  that  transaction,  for  the  agent 
could  not  represent  the  company  in  such  trans- 
action. 

La  Farge  F.  Ins.  Co.  ▼.  Bell,  22  Barb.  54; 
Washington  Bank  y.  Lewis,  22  Pick.  24;  Com- 
mercidl  Bank  y.  Cunningham,  24  Pick.  270, 8& 
Am.  Dec.  822;  Weet  Boston   Sa:  Bank  y 
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Thompion,  124  Mass.  S06:  Piatt  ▼.  Birming- 
ham  Axle  Co,  41  CoDn.  255;  National  Security 
Bank  t.  Oushman,  121  Mass.  490. 

There  is  do  diflerence  in  the  role  in  question 
between  the  case  of  a  principal  who  is  an  in- 
dividual and  one  that  is  a  corporation. 

JVw  Tark  A  N,  H.  R,  Co,  v.  Schuyler,  84N. 
Y.  85;  Hortsman  ▼.  Hene/iato,  52  U.  8.  11 
How.  177, 18  L.  ed.  658. 

The  defendant  bank  can  only  protect  itself 
by  showing  that  it  has  paid  money  in  pursu- 
ance of  instructions  of  the  Sumler  Bank. 

Leader  Mfr».  Nat.  Bank  v.  Merchants  Nat, 
Bank,  128  U.  8.  26.  82  L.  ed.  842;  Morgan  v. 
Bank  of  the  State  of  New  York,  11  N.  T.  404; 
Batoe  T.  Pvtnam,  181  Mass.  281. 

The  only  way  that  these  payees  can  be  held 
to  be  fictitious  persons  is  by  establishing  such 
«n  estoppel  afirainst  the  bank  as  will  in  equity 
prevent  it  from  asserting  the  contrary. 

Shipman  v.  Bank  qfihe  State  of  New  York, 
12  L.  R.  A.  791,  126  N.  Y.  827. 

An  estoppel  is  defined  by  this  court  in  Peo- 
ple y.  Bank  of  North  America,  76  N.  Y.  547, 
«8  only  arising  when  a  party  either  by  bis  dec- 
larations or  conduct  has  induced  another  per- 
son to  act  in  a  particular  manner. 

8o  far  as  these  forsreries  are  concerned  the 
•case  is  the  same  as  if  Bartlett  had  indorsed 

Siper  sent  to  the  bank  for  the  account  of 
rown  or  Stubbs,  and  does  not  differ  from  anv 
•other  case  of  forgery  by  a  trusted  employe, 
And  the  principles  involved  are  identical  in 
all  respects  with  tbose  considered  adversely 
to  defendant  in  the  cases  of  Shipman  v.  Bank 
4)fthe  State  of  New  York,  12  L.  K.  A.  791,  126 
K  Y.  828,  cases  cited  at  p.  827:  Frank  v.  Chem- 
4eal  Nat.  Bank  of  New  York,  84  N.  Y.  207.  88 
Am.  Rep.  501;  Weleh  v.  German  American 
Bank,  73  N.  Y.  424.  29  Am.  Rep.  176:  Weieeer 
▼.  Deniaon,  10  N.  Y.  68,  41  Am.  Dec.  731. 

A  ''fictitious  person"  is  a  non-existent  person. 

The  payees  of  these  checks  were  not,  either 
in  law  or  in  fact,  fictitious  persons,  because 
the  proof  was  that  persons  of  tbose  names  did 
•exist  in  the  town  of  Sumter  who  were  cus- 
tomers of  the  bank  and  that  no  other  persons 
of  these  names  did  exist  in  the  town  or  the 
county.  The  presumption  of  law  and  fact 
from  the  identity  of  names  is  that  these  were 
the  persons  intended  as  payees  of  the  checks. 

Hatclier  ▼.  Bocheleau,  18  N.  Y.  86;  TrebU- 
•tax  T.  MeAlpine,  46  Hun,  469;  Spotten  ?. 
Keeler,  22  Abb.  N.  C.  105. 

The  statute  says  that  "notes  made  payable 
to  the  order  of  a  fictitious  person  shall,  if 
negotiated  by  the  maker,  have  the  same  effect, 
and  be  of  the  same  validity  as  af^ainst  the 
maker  and  all  persons  having  knowledge  of 
the  facts,  as  if  payable  to  bearer." 

Section  5,  tille  II.  chap.  9,  part  2,  2499;  4 
Rev.  Stat.  8th  ed.  Throop,  p.  1;  Rev.  Laws, 
151,  2499. 

In  the  cases  under  the  statute  no  indorse- 
ment is  required. 

Irving  Nat.  Bank  y.  AUev,  79  N.  Y.  586. 

The  statute  was  made  for  the  purpose  of 
obviating  a  difficulty  in  the  way  of  the  holder 
in  making  title  and  suiog  on  a  note  which  had 
not  been  indorsed  by  the  person  to  whose  or- 
-der  it  was  made  payable. 

Plete  y.  Johnson,  8  Hill,  112;  Maniorty  Bob- 
^erU,  4  E.  D.  Smith,  88. 
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The  whole  purpose  of  the  act  was  that  when 
t^e  maker  has  put  the  bill  in  circulatioQ  and 
obtained  the  money  on  it  the  law  holds  him 
to  be  estopped  from  deuviog  that  the  person 
whose  name  was  indorsed  is  an  actual  person 
and  his  indorsement  ^nuine,  which  is  conaisU 
ent  with  natural  Justice. 

In  almost  all  the  cases  the  persons  were 
non-existing  as  in — 

Minet  v.  Uiheon.  8  T.  R.  481;  Gibson  y. 
Minct,  1  H.  Bl.  597;  Collie  y.  mneU,  1  H.  BL 
818;  TatUck  v.  liarrU,  8  T.  R.  174;  Bennett 
V.  Farndl,  1  Campb.  181;  Steoene  v.  Strang,  2 
Sandf.  188;  Cooper  v.  Meyer,  10  Barn.  &  C. 
467;  Beeman  v.  Duck,  11  Mees.  &  W.  251; 
Rogers  v.  Ware,  2  Neb.  29;  Armstrong  y.  Pome- 
roy  Nat.  Bank,  6  L.  R.  A.  625, 46  Ohio  8t  512. 

When  the  New  York  bank  disobeyed  the 
mandate  of  the  draw  er  of  these  checks  and  did 
not  pay  to  the  order  of  Stubbs  &  Brown  as  it 
was  instructed  to  do,  the  leeal  contemplation 
of  its  act.  so  far  as  its  depoaltor  was  involved, 
was  as  if  no  payment  at  all  had  been  made 
and  the  payment  made  was  from  the  New 
York  bank's  own  money. 

Crawford  y.  West  Side  Bank,  100  N.  Y.  68. 
68  Am.  Rep.  152;  First  Nat.  Bank  y.  Whit- 
man, 94  U.  S.  847,  24  L.  ed.  281;  Bank  of 
British  North  America  y.  Merchants  NeU, 
Bank,  91  N.  Y.  106;  Com  Bxeh.  Bank  y.  Nas- 
sau Bank,  91  N.  Y.  80,  48  Am.  Rep.  656. 

As  between  a  bank  and  its  depositors,  it  is 
its  business  to  see  to  it  that  their  money  shall 
not  be  expended  except  as  they  direct. 

Com  Exch.  Bank  v.  Nassau  Bank,  91  N.  Y. 
81,  48  Am.  Rep.  655:  Weisser  v.  Denison,  10 
N.  Y.  68.  41  Am.  Dec.  731. 

Mr.  John  M.  Bowers,  with  Mr.  CIum. 
A»  Davison,  for  respondent: 

The  act  of  writing  the  names  of  the  payees 
on  the  back  of  the  check  by  the  drawer  was 
not  forgery. 

Forgery  is  the  attempted  imitation  of  an- 
other's act,  by  means  of  which  it  is  intended 
to  cheat  or  defraud.  It  must  be  without  au- 
thority; it  must  be  an  imitation,  and  it  must 
be  for  the  purpose  of  cheating. 

Mann  y.  People,  15  Hun,  165. 

Forgery  is  defined,  "The  fraudulent  making 
or  alteration  of  a  writing  to  the  prejudice  ox 
another  man's  right." 

4  Bl.  Com.  p.  247. 

The  fraud  was  the  drawing  of  drafts  in  fayor 
of  Latham,  Alexander  &  Co.  and  the  other 
parties  in  New  York  to  whom  the  cashier 
sent  them.  He  did  commit  larceny,  but  did 
not  commit  forgery. 

Com.  v.  Baldwin,  11  Gray,  197,  71  Am. 
Dec.  708;  Rex  v.  AickUs,  1  Leach,  C.  C.  438; 
Reg.  y.  Martin,  L.  R.  1  C.  C.  214. 

The  parties  named  as  payees  of  the  checks 
having  no  interest  in  the  checks  and  being 
strangers  to  the  transaction,  and  it  not  being 
intended  that  they  should  become  parties  to 
the  checks,  they  were,  therefore,  in  law  pay- 
able to  bearer. 

Dan.  Neg.  Inst  p.  44;  Plets  y.  Johnson,  t 
Hill,  112;  Coggill  v.  American  Ektck.  Bank,  1 
N.  Y.  118,  49  Am.  Dec.  810. 

As  between  the  defendant  and  the  National 
Bank  of  Sumter,  the  act  of  the  cashier  was 
the  act  of  the  National  Bank  of  Sumter. 

Bank  of  Genesee  y.  Patchin  Bank,  19  N.  T. 
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m2;  Farmen  dt  M  Bank  of  Kent  County  y. 
Butehen  dt  D,  Bank,  16  N.  Y.  125,  49  Am. 
Dec.  678;  New  York  db  N,  H,  B.  Go,  t.  SehuyUr, 
Zi  N.  T.  80;  Oddie  y.  National  City  Bank  of 
New  York,  45  N.  Y.  785.  6  Am.  Rep.  160; 
Continental  Nat,  Bank  y.  National  Bank  of 
4he  Commonwealth,  60  K.  Y.  575;  Borteman  y. 
Menehaw,  52  U.  8.  11  How.  177, 18  L.  ed.  658; 
F^h  Jm.  Bank  of  New  York  y.  Forty-Second 
i^eet  4b  Grand  Street  Kerry  R.  Co.  44  N.  Y. 
S.  R.  879,  affirmed,  19  L.  R.  A.  881,  187  N. 
Y.  281. 

Tbe  account  between  the  Sumter  Bank  and 
the  defendant,  having  been  from  time  to  time 
«tated  and  settled  between  the  two  banks  in 
Khe  course  of  which  the  checks  in  question 
were  returned  to  the  Sumter  bank  and  retained 
by  it,  cannot  be  opened  except  for  fraud  or 
error. 

Bank  of  United  Statee  y.  Bank  of  State  of 
Georgia.  28  U.  S.  10  Wheat.  883,  6  L.  ed.  884; 
Levy  y.  Bank  of  the  United  Statee,  4  U.  S.  4 
I>all.  284, 1  L.  ed.  814;  Price  y.  Neale,  8  Burr. 
1855;  Weiseer  y.  Denieon,  ION.  Y.  68,41  Am. 
Dec.  781;  Weleh  y.  German  American  Bank, 
-78  N.  Y.  424,  29  Am.  Rep.  175;  Frank  y. 
Chemical  Nat.  Bank  qf  New  York,  84  N.  Y. 
-209,  88  Am.  Rep.  501;  Leather  Mfre,  Nat, 
Bank  y.  Morgan,  117  U.  S.  116,  29  L.  ed. 
81 9. 

The  directors  were  guilty  of  negligence  in 
tbe  management  of  the  bank  by  means  where- 
of the  cashier  was  enabled  to  perpetrate  the 
touds  in  question. 

Morse,  Banks  &  Banking,  p.  77;  Cutting  y. 
Jiarlor,  78  N.  Y.  460;  Preeton  y.  Prather, 
187  U.  S.  608,  84  L.  ed.  789;  Griewold  y.  ffa- 
ffen,  25  N.  Y.  599,  82  Am.  Dec.  880;  Otiderkirk 
-y.  Central  Nat,  Bank  of  Troy,  119  N.  Y.  263. 

Gray*  J,,  deliyered  the  opinion  of  the 
<X)urt: 

The  plaintiff  is  the  receiver  of  the  National 
Bank  of  Sumter,  in  South  Carolina,  and 
throuirh  this  action  seeks  to  recover  a  balance 
Alleged  to  be  due  on  a  deposit  account  with 
the  defendant  bank.  The  question  presented 
by  the  record  is  whether  certain  twelve  checks, 
drawn  by  the  cashier  of  the  Sumter  bank, 
which  were  paid  by  the  defendant  bank,  could 
properly  be  debited  in  account  to  the  Sumter 
bank.  Bartlett,  its  cashier,  had  drawn  them 
upon  the  defendant  for  various  amounts,  some 
to  the  order  of  A.  S.  Brown,  and  some  to  the 
order  of  C.  £.  Stubbe.  lu  the  check  book  he 
would  enter  sometimes  the  real  amount  of  the 
-checks,  and  sometimes  an  amount  much  less 
than  the  checks  actually  were  drawn  for.  The 
names  of  these  payees  were  those  of  persons 
who  actually  resided  io  Sumter,  and  were 
•dealers  with  the  bank,  but  they  knew  nothing 
of  these  checks,  and  had  no  connection  what- 
^yer  with  the  transactions  of  the  cashier  in  is- 
suing these  checks.  Bartlett,  after  having 
drawn  the  checks,  indorsed  them  in  the  name 
of  the  payee,  making  them  payable  to  the  order 
of  some  firm  of  stock  brokers  in  New  York, 
who  collected  them  from  the  defendant.  By 
subsequent  manipulations  of  the  books  in  his 
bank,  jBartlett  was  able  to  prevent  a  discovery 
of  bis  dishonest  acts  until  after  he  had  ab- 
sconded, and  the  insolvency  of  the  bank  was 
disclosed.    The  learned  trial  judge,  in  dis* 
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missing  the  complaint,  discussed  the  question 
of  what  tbe  act  of  the  cashier  of  the  Sumter 
bank  amounted  to  in  law.  In  his  Judgment, 
the  cashier's  indorsement  of  the  cjiecks  in  the 
name  of  the  payee  which  he  had  written  in 
the  body  of  the  check  was  not,  in  a  legal  sense, 
forgery.  He  said  that  act  did  not  defraud  the 
persons  whose  names  were  used  as  payees,  nor 
the  bank  of  New  York,  nor  his  own  bank,  but 
that  the  fraud  consisted  in  the  unlawful  draw- 
ing of  the  check  for  his  own  purposes,  with 
tbe  intent  to  convert  his  own  bank's  funds. 
Regarding  the  transaction  in  that  light,  and 
the  indorsement  as  a  part  of  one  continuous 
act  of  preparing  a  check  so  that  the  New  York 
bank  should  pay  the  funds  drawn  upon  to  the 
indorsees,  he  yery  properly  reached  the  con- 
clusion that,  so  far  as  the  New  York  bank 
was  concerned,  the  cashier's  intent  was  the  in- 
tent of  his  bank,  and  hence  the  payment  of  the 
checks  was  conclusiye  upon  it  At  the  general 
term,  the  opinion  of  the  court  again  carefully 
reviews  the  legal  questions,  and  sustains  the 
judgment  below.  Upon  the  question  of  the 
effect  upon  the  transaction  of  the  use  by  Bart- 
lett of  names,  as  payees,  of  persons  who  were 
customers  of  tbe  bank,  it  is  said  in  the  opinion 
that  that  fact  did  not  prevent  the  application 
of  the  principle  which  would  govern  if  ficti- 
tious names  had  been  selected  and  used  for 
payees.  They  held,  in  substance,  that  the 
bank,  through  its  authorized  officer,  had  put 
in  circulation  paper  with  knowledge,  charge- 
able to  it,  that  the  names  of  the  payees  did  not 
represent  real  persons,  and  with  tbe  intention 
to  indorse  thereon  the  names  of  the  payees, 
who,  for  all  intents  and  purposes,  were 
fictitious  payees  and  whose  names  were 
adopted  and  resorted  to  as  a  deyice  to 
ayoid  suspicion.  We  think  the  judgments 
below  were  right.  Whether  indorsing  the 
check  in  the  name  of  the  payee  therein  was 
a  forgery  in  the  legal  sense  or  not  is  not  the 
important  question.  In  a  general  sense,  of 
course,  tbe  cashier  did  forge  the  payee's  name, 
but  that  fact  did  not  affect  the  title  or  tights 
of  the  defendant.  CoggiU  y.  American  Bech, 
Bank,  1  N.  Y.  118,  49  Am.  Dec.  810.  In  the 
case  cited,  a  bill  was  drawn  ui)un  the  plaintiff 
to  the  order  of  one  Truman  Billings,  and  was 
discounted  at  a  bank.  The  drawer  had  in- 
dorsed it  with  the  name  of  the  payee,  Truman 
Billings,  a  person  who  in  fact  had  no  interest 
in  the  bill.  It  was  held  that  the  defendant  in 
tbe  case,  who  had  accepted  and  paid  the  bill, 
held  it  by  a  good  title.  Bronson,  </.,  said: 
''As  the  payee  had  no  interest,  and  it  was  not 
intended  that  he  should  ever  become  a  party 
to  the  transaction,  he  may  be  redded,  in  re- 
lation to  this  matter,  as  a  nonentity;  and  it  is 
fuUy  settled  that,  when  a  man  draws  and  puts 
into  circulation  a  bill  which  is  payable  to  a 
fictitious  person,  the  holder  may  declare  and 
recoyer  upon  it  as  a  bill  payable  to  bearer.  In 
legal  effect,  though  not  in  form,  the  bill  is  pay- 
able to  b€»rer." 

The  case  of  Shifpman  y.  Bank  of  State  of 
New  York,  126  N.  Y.  818,  12  L.  R.  A.  791, 
which  was  recently  before  us,  did  not  decide 
any  question  inconsistently  with  what  the 
courts  below  have  decided.  There  it  had  been 
found  that  the  checks  were  signed  by  the  firm 
in  the  belief  that  the  names  of  the  payee  repre- 
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■ented  real  persons  entitled  to  reoeiye  the 
amounts  of  the  cbecke,  and  "with  the  intention 
tibat  they  should  be  delivered  to  real  payees, 
and  should  not  go  into  circulation  otherwise 
than  through  a  delivery  to,  and  an  indorse- 
ment by,  the  payees  named.  Bedell  was  their 
clerk,  "Whose  employment  did  not  comprehend 
the  drawing  or  indorsing  of  checks  or  drafts; 
and  in  indorsing  upon  the  checks  the  names  of 
the  payees  he  committed  the  crime  of  forgery, 
because  he  was  without  authority  in  that  re- 
spect, and  did  so  with  the  intention  to  deceive 
his  employers,  the  makers,  and  to  put  their 
checks  in  circulation  for  his  account.  That  was 
a  case  wholly  other  than  was  made  out  here. 
It  was  stated  in  the  Bhipman  Que  that  the 
maker's  intention  Is  the  controlling  considera- 
tion which  determines  the  cbarscler  of  the  pa- 
per, and  that  the  statutory  rule  which  gives  to 
paper  drawn  payable  to  the  order  of  a  ficti- 
tious person,  and  negotiated  by  the  maker,  the 
same  validity  as  paper  payable  to  bearer,  ap- 
plies only  when  such  paper  is  put  into  circu- 
lation by  the  maker  with  knowledge  that  the 
name  of  the  payee  does  not  represent  a  real 
person.  The  principle  of  that  decision  is  quite 
applicable  to  the  case  at  bar.  Though  Sart- 
lett  selected,  for  the  execution  of  his  dishonest 
purposes,  the  names  of  persons  who  were  deal- 
ers with  his  bank,  it  was,  in  legal  effect,  as 
though  he  had  selected  any  names  at  random. 
The  difference  is  that,  by  the  methods  resorted 
to,  he  averted  suspicion  on  the  part  of  the  di- 
rectors or  other  officers  of  his  bank..  The 
names  he  used  were,  for  his  purposes,  fictitious, 
because  he  never  intended  that  the  paper  should 
reach  the  persons  whose  names  were  upon  it. 
The  transaction  was  one  solely  for  the  fraudu- 
lent purpose  of  appropriating  his  bank's 
moneys  by  a  trick  which  his  pciitlon  enabled 
him  to  perform.  Concededly,  if  the  names  of 
the  payees  were  of  fictitious  persons,  the  Siun- 
ter  bank  would  have  had  no  claim  upon  the 
defendant.  How,  then,  can  the  transaction  be 
said  to  assume  a  different  aspect  because  the 
names  adopted  were  of  known  persons?  Tliat 
the  intention  was  to  treat  them  as  being  of 
fictitious  persons  is  manifest.  As  cashier,  in- 
vested with  the  authority  to  draw  checks  upon 
the  bank's  accounts  with  its  correspondents, 
instead  of  drawing  them  directly  to  the  order 
of  the  parties  who  he  intended  should  get  the 
moneys,  he  drew  them  to  the  order  of  persons 
who  bad  no  interest  in  them,  and  thereupon 
wrote  their  names  under  a  direction  to  pay  to 


the  real  parties,  who  were  intended  to  be  the 
recipients  of  the  funds  drawn  upon.  If  the 
checks  had  been  drawn  directly  to  the  order 
of  the  real  parties,  the  defendant  would  un- 
doubtedly have  been  protected  in  paying  them. 
As  it  was,  the  payees  were  fictitious  persona  Id 
the  eye  of  the  law.  and  the  only  rod  parties 
were  the  firms  in  New  York,  to  whom  the 
cashier  sent  them  in  such  form  as  that  they 
could  draw  the  moneys  upon  them.  The  ficti- 
tiousness  of  the  maker's  airection  to  pay  does- 
not  depend  upon  the  identification  of  the  name 
of  the  payee  with  some  existent  person,  but 
upon  the  intention  underlying  the  act  of  the 
maker  in  inserting  the  name.  Where,  as  in 
this  case,  the  intent  of  the  act  was,  by  the  use 
of  the  names  of  some  known  persons,  to  throw 
directors  and  officers  off  their  guard,  such  a 
use  of  names  was  merely  an  instrumentality 
or  a  means  which  the  ouhier  adopted.  In  the 
execution  of  his  purpose  to  defraud  the  bank, 
in  an  apparently  legitimate  exercise  of  his  au- 
thority. The  cashier,  through  his  office  and 
the  power  confined  to  him  for  exercise,  was^ 
enabled  to  perpetrate  a  fraud  upon  his  bank 
which  a  greater  vigilance  of  its  officers  might 
have  earlier  discovered,  if  it  might  not  have 
prevented.  If  his  position  and  toe  confidence 
reposed  hi  him  were  such  as  to  enable  him  to 
escape  detection  for  the  while,  then  the  conse- 
quence of  his  fraudulent  acts  should  fall  upon 
the  bank  whose  directors,  by  their  misplaced 
confidence  and  gift  of  powers,  nude  them  pos- 
sible, and  not  upon  others  who.  themselvea 
acting  innocently  and  in  good  faith,  were  war- 
ranted in  believing  the  transaction  to  have 
been  one  coming  within  the  cashier's  powers. 
It  may  be  quite  true  that  the  cashier  was  not 
the  agent  of  the  bank  to  commit  a  forgery,  or 
any  other  fraud  of  such  a  nature;  but  he  wiia 
authorized  to  draw  or  check  upon  the  bank'a 
funds.  If  he  abused  his  authority,  and  robbed 
his  bank,  it  must  suffer  the  loss.  The  distinc- 
tion between  such  a  case  and  the  many  other 
cases  which  the  plaintiff's  connsel  cites  from  ia 
in  the  fact  that  it  was  within  the  scope  of  thia 
cashier's  powers  to  bind  the  bank  by  his  checks. 
In  transmitting  them  made  out  and  indorsed 
as  they  were,  the  bank  was  so  far  concluded 
by  his  acts  as  to  be  estopped  from  now  deny- 
ing  their  validity. 

For  the  reasons  given,  the  Judgment  ehauld 
be  affirmed^  with  costs. 

All  concur^  except  Bartlettt  J.,  not  sii^ 
ting. 


INDIANA  SUPREME  COURT. 


Newton  JACE80N  and  Wife,  Appte.^ 

c. 

Howard  8.  8TANFIELD  et  oL 

( Ind ) 

1  •   A  eomblnation  of  retail  lumber  deal- 


ers to  destroy  the  business  of  brokere 
and  eommlssion  dealers  who  do  not  keep 
a  lumber  yard  with  an  assorted  stock  of  ium- 
bnr,  by  coercing  wholesalers  to  refuse  to  mak» 
sales  to  Buoh  broken  or  lose  the  business  of  tb» 
members  of  suc^  oombinatlon  is  unlawful  and 
renders  a  member  who  procures  action  by  the 


NOTE.~As  to  conspiracies  or  combinations  of 
employers  and  employ^  see  Cote  v.  Murpby  (Pa.) 
28  L.  B.  A.  186),  and  oases  referred  to  in  foot  notu 
thereto. 

For  liabUlty  on  account  of  indudng  another  to 
brciak  a  contract  with  a  third  person,  see  Boysen 
V.  Thorn  (OaL)  81  L.  R.  A.  238.  and  note, 

28  L.  R  A. 

^    See  also  23  L.  R.  A.  135;  37  L.  R.  A.  455;  38  L.  R.  A.  104,  505;  43  L.  R.  A. 
797 ;  48  L.  R.  A.  90. 


For  a  boycott  by  an  association  of  dealers  yerj 
similar  to  that  involved  in  the  above  case,  but 
wbloh  was  held  not  to  be  actionable,  and  the  de- 
cision as  to  which  is  disapproved  by  the  Indfane 
court,  see  Bobn  Mfg.  Go.  v.  Northwestern  Lub^ 
bermen*s  A«ooiation  (Minn,  j  21 L.  B.  A.  887. 
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•aodation  to  the  injury  of  broken  liable  to  the 
latter  for  damages. 

a.  A  polley  calculated  to  destroy  or  In- 
jure the  Imaiiiefls  of  anotlier  by  threats 
or  Intlaiidatlon  is  unlawful  and  oreates  a 
UablUty  for  damages  to  the  person  injured. 

3.  The  damages  for  loee  of  bvsliiefle 
caused  by  an  illegal  (sombinatlon  of 

other  persona  may  iuslude  the  profits  which 
would  have  been  made  exoept  for  the  unlawful 
interference. 

<4«  Expenses  of  travel  to  another  place 
to  purchase  lumber  are  too  remote  to 

be  included  in  damaires  for  unlawfully  prevent- 
ing a  person  from  procuring  lumber  from  ac- 
customed sources. 

t(«  An  li^unction  may  be  granted 
against  enforcing  an  illegal  agree- 
ment of  dealers  to  injure  the  business  of  an- 
other person. 

On  rthearidig. 

4.  The  Inwalidlty  of  a  contract  under 
the  statute  of  frauds  is  no  defense  to  a 
third  person  who  wrongfully  prevented  the 
performance  of  the  contract. 

(February  L 1804.) 

APPEAL  by  complainants  from  a  Judg- 
ment of  the  Circuit  Court  for  St.  Joseph 
Oounty  in  favor  of  defendants  in  a  proceeding 
iirougbt  to  recover  damages  from  defendants 
for  alleged  injuries  to  plaintiffs'  business  by 
reason  of  wrongful  acts  of  defendants  in  car- 
rying out  an  alleged  conspiracy  to  monopolize 
trade.    Reversed, 

The  facts  are  stated  in  the  opinions. 

Mes$rB,  A.  L.  Brick  and  tiucius  Hub- 
bard, for  appellants: 

The  argument  is  adyanced  that  plaintiffs 
were  only  "  incidentally  "  injured  by  the  act 
«f  the  defendants  in  enforcing  a  penalty 
against  the  West  Michigan  Lumber'Company. 

Such  was  not  the  understsnding  of  the  de- 
fendants and  of  the  other  directors  of  the  as- 
sociation. They  understood  it  to  be  a  combi- 
nation to  suppress  the  competition  of  those 
dealers  who  did  not  own  yards,  with  a  stock 
on  hand,  by  driving  them  out  of  business. 
They  could  not  reach  the  consumer,  but  they 
•can  reach  the  wholesale  dealer,  and  they  com- 
pel him  to  pay  an  arbitrarypenalty,  under  a 
threat  of  financial  ruin.  What  they  demand 
IS,  that  be  shall  assist  to  ruin  the  dealer  who 
-does  not  own  a  yard. 

A  combination  for  the  purpose  of  injuring 
another  is  a  combination  directed  personally 
against  the  party  to  be  injured;  and  the  law 
allowing  them  to  combine  for  the  purpose  of 
obtaining  a  lawful  benefifc  to  themselves  gives 
no  sanction  to  combinations  which  have  for 
their  immediate  purpose  the  hurt  of  another. 

Greenhood,  Pub.  Pol.  661,  citing  Reg,  ?. 
Rowlands,  17  Q.  B.  671. 

Such  a  combination  is  illegal: 

1.  Unlawful  means  are  employed.  They 
threaten  any  wholesale  dealer  with  financial 
ruin  if  he  sell  to  any  one  not  a  *' regular 
dealer." 

2.  The  purpose  is  unlawful  in  this:  It  is  to 
impoverish  every  dealer  that  does  not  come 
within  their  definition  of  "regular"  and  that 
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shall  come  into  competition  with  them .  In  the 
words  of  the  secretary:  "  He  could  then  sell  to 
any  one  and  we  would  have  no  way  of  reach- 
ing him."  In  this  way  they  effectually  "reach 
him." 

8.  They  restrict  the  freedom  of  others, 
whether  members  or  not,  to  sell  to  whom  they 
please.  It  Is  not  the  voluntary  act  of  whole- 
salers that  has  injured  plaintiffs,  but  a  con- 
spiracy of  relatives  to  monopolize  the  trade. 

Orump  V.  Com.  84  Va.  »27;  Sherry  v.  Per- 
kins, 147  Mass.  212;  State  y.  Stewart,  69  Yt. 
278, 60  Am.  Rep.  710;  Delg  v.  Winfree,  80  Tex. 
400;  ChanUf&rs  v.  Baldmn,  11  L.  R.  A.  646,  91 
Ky.  121;  Old  Dominion  8,  8.  Co.  v.  MeKenna, 
80  Fed.  Rep.  48;  Murray  v.  McQarigle,  69 
Wis*  488;  Buffalo  Lubricating  Oil  Co.  v. 
Standard  Oil  Co.  106  N.  Y.  669;  Wtldee  v.  Me- 
Kee,  111  Pa.  835,  66  Am.  Rep.  371;  Beg.  v. 
Hibbert,  13  Cox,  C.  C.  88, 18  Moak,  Eng.  Rep. 
483;  Greenhood,  Pub.  Pol.  661,  citing  Reg.  v. 
Rowlands,  supra;  People  v.  Fisher,14  Wend.  9, 
28  Am.  Dec.  601. 

Parties  to  contracts  and  their  privies  are  the 
only  persons  who  can  take  advantage  of  the 
fact  that  a  contract  ia  invalidated  under  the 
statute  of  frauds. 

Dixon  V.  Duke,  86  Ind.  484;  Cool  t.  Peters 
Box  dt  Lumber  Co.  87  Ind.  681;  Burrow  v. 
Terre  Haute  A  L.  R.  Co,  107  Ind.  482;  Bod- 
kin V.  Mmt,  102  Ind.  298. 

The  objection  that  the  $600  cannot  be  re- 
covered because  it  was  unearned  commission 
or  profit  is  not  the  law  in  Indiana. 

Ij>gansport  v.  Justice,  74  Ind.  878,  89  Am. 
Rep.  79;  Niagara  F.  Ins.  Co.  v.  Greene,  77 
Ind.  690:  Fultz  v.  Wyeoff,  26  Ind.  821;  Fren- 
sd  T.  MiOer,  87  Ind.  1, 10  Am.  Rep.  62. 

Mr.  Andrew  Anderson*  for  appellees: 

The  lumber  dealers  of  the  state  of  Indiana 
are  free  men;  as  citizeDs  of  a  free  state  the 
right  to  trade  and  trafl3c  as  they  please  is  se- 
cured to  them  by  our  constitution  and  laws, 
and  the  legislature  having  never  attempted  to 
restrict  such  rights,  it  is  too  late  to  ask  the 
courts  of  this  state  to  impose  on  the  business 
of  those  dealers  bonds  and  shackles  unknown 
to  any  court  of  law  or  equity. 

The  retail  lumber  dealers  of  the  state  of  In- 
diana may  unite  as  well  as  two  individuals, 
and  agree  that  they  will  purchase  no  lumber 
of  any  citizen  of  Michigan  or  Illinois  of  any 
Indian  or  African,  of  any  manufacturer  who 
employs  Mongolian  help  or  non-union  help, 
of  any  firm  who  sell  lumber  through  the  in- 
instrumentality  of  drummers  or  brokers  or 
auctioneers,  or  of  any  red  beaded  man  or  gray- 
headed  man,  or  any  class  or  set  of  men  hav- 
ing any  peculiarity  in  their  personal  appear- 
ance or  their  business  modes,  simply  for  the 
reason  that  they  are  under  no  legal  obliga- 
tion to  deal  with  such  men  or  class  of  men. 

PayTu  V.  Western  dk  A.  R  Co.  18  Lea,  607, 
49  Am.  Rep.  666. 

The  question  then  is.  Is  an  act  not  unlaw- 
ful rendered  actionable  to  one  suffering  in- 
jury therefrom,  because  it  is  wickedly  and  ma* 
liciously  committed  in  pursuance  of  a  con- 
spiracy to  do  the  injury  suffered?  Does  one 
render  himself  liable  in  damages  for  wickedly 
and  maliciously  exercising  his  rights  or  an* 
nounciog  his  intention  of  so  doing,  if  therebj 
he  injures  another? 
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It  is  unreaaooable  that  an  action  should  be 
maintained  for  causing  hurt  from  mere  wicked 
motives  and  thus  violating  a  moral  law  if 
the  actor  is  only  exercising  his  undoubted 
right  of  using  his  own  for  himself  and  deny- 
ing others  all  privilege  in  it.  This  the  law  does 
not  punish. 

Story  V.  Odin,  12  Mass.  157, 7  Am.  Dec.  46; 
Mahan  v.  Br&ion,  18  Wend.  261,  28  Am.  Dec. 
461;  Auburn  d  G.  Pi,  Road  Co.  v.  Douglan, 
9  N.Y.  447:  Liuala  v.  Holbrook,  4  Paige,  169, 
2  L.  ed.  390,  25  Am.  Dec.  524:  Thurston  v. 
Hancock,  12  Mass.  220,  7  Am.  Dec.  57. 

It  is  a  part  of  every  man's  civil  rights  that 
he  be  at  liberty  to  refuse  business  relations 
with  any  person  whomsoever;  whether  the  re- 
fusal rests  upon  reason,  or  is  the  result  of  a 
whim,  caprice,  prejudice,  or  malice.  His  rea- 
sons are  to  the  public  or  to  third  persons  of  no 
legal  concern. 

Cooley,  Torts,  p.  278:  Com,  v.  Hunt,  4 
Met.  Ill,  88  Am.  Dec.  846;  Bowen  v.  Mathe- 
son,  14  Allen,  499. 

It  is  necessary  to  show  a  substantial  injury, 
for  **  substantial  and  positive  injury  must  al- 
ways appear  to  the  satisfaction  of  the  court 
of  equity  before  it  will  grant  an  injunction." 

lHigh,Inj.§SlO,  22. 

Can  an  injunction  be  allowed  in  this  court 
simply  because,  for  some  reason  or  other, 
Newton  Jackson  could  deal  a  little  more 
profitably  with  the  West  Michigan  Lumber 
Company  than  with  other  concerns,  when  the 
amount  of  extra  profit  is  not  shown  and 
mi>;ht  not  have  been  $10  a  year. 

Hall  V.  Rood,  40  Mich.  46,  29  Am.  Rep.  528. 

If  it  had  been  found  by  tbe  court  that  Mr. 
Jackson  had  been  authorized  by  the  West 
Michigan  Lumber  Company,  as  Its  agent  and 
broker,to  sell  lumber  to  the  Studebaker  Broth- 
ers Manufacturing  Company,  and  that,  as  the 
agent  of  the  West  Michi^n  Lumber  Com- 
pany, Mr.  Jackson  had  made  a  proposition  to 
the  Studebaker  Brothers  Manufacturing  Com- 
pany to  sell  to  them  two  million  feet  of  lum- 
ber, and  that  the  Studebakers  were  ready  and 
willing  to  take  it  at  the  price  offered,  and  that 
the  commission  which  the  West  Michigan 
Lumber  Company  was  ready  to  pay  and 
would  have  i>aid,  was  $500,  and  that  in  con- 
sequence of  rules  of  the  association  and  of 
having  paid  the  penalty  mentioned,  tbe  West 
Michigan  Lumber  Company  then  refused  to 
sell  through  Mr.  Jackson,  and  Jackson  sur- 
rendered his  right  to  act  as  iheir  agent  and 
complete  the  sale,  then  a  cause  of  action  might 
have  been  stated.  But  these  material  facts 
were  not  stated,  and  not  being  stated,  under 
the  well-settled  rules  of  this  court  in  regard  to 
special  findings,  we  insist  that  there  is  nothing 
in  this  finding  to  jusiifv  tbe  recovery. 

Df'xon  V.  Duie,  85  Ind.  434,  Dodge  v.  Pope, 
93  Ind.  480;  PitUifmrgh,  G,  A  St.  L,  R.  Co.  v. 
Spehcer,  08  Ind.  186;  Kehr  v.  Hall,  117  Ind. 
405. 

D»lley»  «/.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  brought  by  the  appellants 
against  the  appellees  for  damages,  and  for 
relief  by  injunction,  on  the  ground  that  the 
defendants  had  entered  into  an  unlawful 
combination  for  the  purpose  of  injuring  the 
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appellees  in  their  business,  and  that,  in  coa- 
seouence  thereof,  plaintiffs  had  suffered  act- 
ual damage,  and  were  threatened  with  great 
loss  in  their  business. 

By  request  of  the  parties,  the  court  below 
made  a  special  finding  of  the  facts  and  stated 
its  conclusion  of  the  law  thereon,  that  the 
plaintiffs  were  not  entitled  to  recover.  There 
was  no  motion  for  a  new  trial,  and  the  only 
questions  presented  by  the  record  are  these : 
First,  whether  the  plaintiffs  are  entitled  to 
an  injunction ;  second,  if  not  entitled  to  an 
injunction,  are  they  entitled  to  recover  dam> 
ages? 

It  appears  from  the  special  finding  that  the- 
complainants  are  husband  and  wife.    Appel- 
lant, Newton  Jackson,  had  no  means,'  but 
his  wife  had  some  property  of  her  own.    For 
several  years  prior  to  the  commencement  of 
this  suit,  the  husband  had  been  engaged  in 
the  business  of  buying  and  selling  lumber, 
dealing  with  his  wife's  means  and  also  ou 
commission,  acting  as  a  broker  without  own- 
ing the  lumber  himself.     The  business  wa» 
manaired  by  .Jackson  in  his  own  name.    He 
occasfonally  affixed  the  word  *"  agent**  to  his- 
transactions.     He  employed  from  $8,000  to 
$4,000  of  his  wife's  money,  but  it  was  not 
generally  known  that  he  was  acting  as  agent 
for  his  wife.    The  defendants  were  partners 
in  the  business  of  selling  lumber  at  retail 
at  South  Bend,  Indiana,  and  for  a  number  of 
years  kept  a  lumber  yard  at  that  place.    Prior 
to  1889,  the  defendants,  and  about  one  hun- 
dred and  fifty  other  retail  dealers  in  lumber 
organized  an  association,   under  the  style 
name  of  **The  Retail  Lumber  Dealers'  Asso- 
ciation of  Indiana,**  and  adopted  a  constitu- 
tion and  by-laws  for  its  government.     The* 
Constitution  declares  that  the  organization 
was  formed  **  to  protect  its  members  against 
sales  by  wholesale  dealers  and  manufacture* 
to  consumers.  ** 

We  have  for  convenience  taken  so  much  of 
the  special  finding  as  we  deemed  material  U> 
the  questions  involved. 

That  the  plaintiffs,  Newton  Jackson  and 
Martha  £.  Jackson,  are  husband  and  wife; 
that  Newton  Jackson  has  no  means ;  that  his 
wife  has  means  of  her  own ;  and  for  the  past 
three  (3)  years  Newton  Jackson  has  been  en- 
gaged in  the  business  of  buying  and  selling 
lumber.  That  he  has  bought  and  sold  lum- 
ber, dealing  with  his  wife  s  means,  and  also 
on  commission,  by  negotiating  sales  as  agent 
of  a  wholesale  dealer  or  manufacturer,  and 
receiving  a  commission  therefor,  without 
owing  the  lumber  himself.  That  the  ar- 
rangement between  plaintiffs  was  that  the 
husband  supported  himself  and  family  from 
his  eaming^s  and  profits,  and  if  any  surplus 
remained,  it  was  the  property  of  his  wire. 

That  the  business  was  managed  solely  by 
Newton  Jackson,  in  his  own  name,  he  occa- 
sionally using  the  word  '^  Agent**  in  connec- 
tion with  his  own  name,  and  using  from 
$8,000  to  $4,000  of  his  wife's  means;  but 
defendants  had  no  knowledge  that  he  was 
acting  as  agent  for  his  wife. 

That  plaintiffs  have  kept  no  lumber  yard 
or  stock  on  hand  in  South  Bend,  Indiana, 
where  they  have  done  business  for  the  past 
three  (8)  years. 
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That  the  defendants  are  partners,  retail 
dealers  in  lumber,  in  South  Bend,  Ind.,  and 
have  Icept  a  lumber  yard  and  stock  on  hand. 
That  prior  to  1889,  the  defendants  and  other 
retail  dealers  in  lumber  in  Indiana,  about  one 
hundred  and  fifty  (150)  in  number,  associ- 
ated themselves  together  into  an  association 
known  and  designated  as  the  Retail  Lumber 
Dealers'  Association  of  Indiana,  and  agreed 
to  a  constitution  and  by-laws  for  their  gov- 
ernment, which  constitution  and  by*law8  are 
in  these  words: 

CONBTITUTION. 

Article  I. 

Title. 

The  title  of  this  organization  shall  be, 
*ThA  Retail  Lumber  Driers*  Association  of 
the  State  of  Indiana,**  and  it  shall  liave  for 
its  object  the  protection  of  its  members 
against  sales  by  wholesale  dealers  and  man- 
ufacturers to  consumers,  and  the  giving  of 
such  other  protection  as  may  be  within  the 
limits  of  co-operative  association. 

Article  IL 

Conditions  of  Membership. 

Any  person  who  may  be  regularly  in  the 
retail  lumber  trade,  owing  or  operating  a 
lumber  yard,  in  which  a  general  assortment 
of  stock  in  kind  and  quantity  commensurate 
with  the  demands  of  the  community  where 
located  is  kept  for  sale,  may  become  a  mem- 
ber of  this  association  by  subscribing  to  the 
constitution  and  paying  the  annual  dues  pre- 
scribed by  the  by-laws. 

Article  VIL 

When  Membership  Shall  Cease. 

When  any  member  of  firm  shall  cease  to 
keep  a  regular  assortment  of  lumber,  as  set 
forth  in  article  2,  he  or  they  shall  cease  to 
be  members  of  this  association.     .     .    . 

Article  IX. 

Any  manufacturer  or  wholesale  dealer  may 
become  an  honorary  member  of  this  associa- 
tion, with  all  privileges  and  benefits  save 
that  of  votine,  upon  payment  of  the  annual 
dues.  Provided,  that  all  such  members  who 
may  violate  the  rules  thereof  shall  be  imme- 
diately dropped  from  the  rolls. 

Article  X. 

Any  manufacturer  or  wholesale  dealer  may 
become  an  honorary  member  of  this  associa- 
tion, with  all  the  privileges  and  benefits  save 
that  of  voting  upon  payment  of  the  annual 
dues. 

Section  5.  Members  are  entitled  to  the  pro- 
tection of  this  association  in  the  towns  in 
which  their  yards  are  situated,  and  the  ad- 
jacent territory,  which  must  be  designated  in 
the  application  for  membership,  and  written 
in  the  membership  certificate.  If  protection 
is  wanted  for  more  than  one  point  (where 
applicant  owns  or  operates  a  yard)  separate 
memberships  must  oe  taken.    .     .    . 

Relations  with  Wholesalers. 

Section  8.  Whenever,  and  as  often  as  any 
manufacturer  or  wholesale  dealer,  or  their 
agents,   shall  sell   lumber,   sash,  doors,  or 
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blinds  to  any  person  not  a  regular  dealer,  a» 
contemplated  bv  article  11  of  the  constitutJoii 
of  the  association,  any  member  doing  busi- 
ness in  the  town  to  which  such  shipment  was^ 
made,  may  notify  the  shipper,  manufacturer* 
or  wholesale  dealer  who  made  such  ship- 
ment, that  he  has  a  claim  against  them  for 
such  shipment.  If  the  parties  cannot  adjust 
the  claim,  it  shall  be  the  duty  of  the  member 
to  notify  the  secretary  of  the  facts  in  the  case, 
who  shall  refer  the  case  to  the  executive 
committee,  whose  duty  it  shall  be  to  hear 
both  sides  of  the  question  and  determine  the 
claim.  If  the  wholesaler  or  manufacturer 
refuses  to  abide  by  the  decision  of  the  exec- 
utive committee,  it  shall  be  the  dutv  of  the 
secretary  to  notify  the  members  of  this  asso- 
ciation of  the  name  of  such  wholesaler  or 
manufacturer.  It  shall  also  be  the  duty  of 
the  members  to  no  longer  patronize  said 
wholesaler  or  manufacturer.  If  any  member 
continues  to  deal  with  such  dealer  or  manu- 
facturer, he  shall  be  expelled  from  the  asso- 
ciation. If  the  member  refuses  to  abide  by 
the  decision  of  the  executive  committee,  hla 
name  shall  be  stricken  from  the  membership 
of  the  association.  It  is  provided  that  nothing^ 
in  this  section  shall  be  so  construed  as  to  en- 
title members  to  make  complaint  on  account 
of  lumber  sold  to  manufacturers,  and  actually 
used  in  articles  manufactured,  nor  to  rail- 
roads or  transportation  companies,  nor  in  case 
of  sash,  doors  or  blinds,  to  hardware  mer- 
chants who  keep  a  regular  stock  of  sucb 
goods.    .    .    • 

Powers  of  Executive  Committee. 

Section  7.  The  president  and  secretary,  eat 
ojfieioy  are  constituted  the  executive  commit- 
tee of  his  association.  In  all  matters  relat- 
ing to  claims  made  by  this  association,  be- 
tween  the  sessions  of  the  board  of  directors, 
the  said  committee  shall  have  the  same  pow- 
ers as  those  conferred  upon  the  said  board  of 
directors.  That  upon  request  of  the  secre- 
tary, said  committee  shall  convene  to  deter- 
mine and  adjudicate  to  such  matters  as  are 
not  clearly  defined  by  the  constitution  and 
by-laws,  or  such  other  questions  as  he  deems 
of  great  importance  to  the  association.  Any 
wholesaler  not  satisfied  with  the  decisions 
of  the  secretary  in  cases  in  which  demands 
are  made  upon  him,  may  appeal  to  the  ex- 
ecutive committee,  whose  decision  shall  be 
final. 

That  said  constitution  and  by-laws  were 
published  in  May,  1888,  and  1800,  together 
with  lists  of  active  members,  wholesale  mem- 
bers, and  honorary  members,  said  active 
members  appearing  to  be  doing  business  in. 
Indiana,  and  wholesale  and  honorary  mem- 
bers appearinf^  to  be  doing  business  in  In- 
diana, Illinois,  and  Michigan  and  other 
states. 

That  such  publications  were  made  ia 
pamphlet  form,  and  a  copy  of  each  such 
pamphlet  was  sent  to  every  member  of  the 
association,  and  to  all  retail  dealers  in  In- 
diana, and  to  all  wholesalers  and  manufactur- 
ers of  lumber  in  the  United  States,  a  list  of 
whose  names  and  addresses  was  in  the  posses- 
sion of  the  secretary  of  said  Retail  I^mbsr 
Dealers'  Association. 
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Tliftt  the  usual  course  of  proceedings  of 
fuch  association  was  in  case  of  complaint  by 
«ny  member  against  a  wholesale  dealer  for 
4i  violation  of  Its  rules,  that  a  hearing  was 
had,  and  the  person  or  firm  charged  was 
heard  before  a  committee  of  said  association, 
«nd  if  a  penalty  was  assessed  by  such  com- 
mittee, and  such  penalty  was  not  paid,  a 
notice  was  to  be  sent  to  each  member  of  the 
association  upon  a  blank  kept  to  be  used  for 
that  purpose,  which  blank  embrsces  section 
■8  of  tne  foregoing  by-laws,  and  each  member 
is  notified  that  .  .  .  dealer  of  .  .  . 
town,  wholesaler,  has  sold  a  bill  of  lumber 
to  some  certain  party  who  is  not  a  regular 
dealer  as  contemplated  and  refuses  to  sdjust 
the  same. 

That  said  association  has  in  this  manner 
adjusted  all  claims  that  had  come  before  it. 
That  the  objects  of  said  association  hare  thus 
far  been  made  effective,  snd  it  is  still  in  full 
force,  and  there  is  no  probability  of  its  dis- 
continuance at  present. 

That  the  defendants,  Stanfield  and  Dresden 
have  been  members  of  said  association  for 
the  past  three  years,  and  the  defcniiant 
Stanneld  became  a  director  of  said  associa- 
tion, at  its  December  meeting  in  1889,  for  a 
term  of  two  years,  and  is  still  such  director. 

That  in  October,  1889,  the  Birdsell  Man- 
ufacturing Companv,  of  South  Bend,  Indi- 
ana, desired  to  purchase  a  large  bill  of  lum- 
ber, and  Newton  Jackson  and  the  defendants 
were  competitors  in  the  sale  of  such  lumber, 
and  said  Jackson  was  successful  in  making 
«uch  sale,  and  acting  as  a  broker  bought  such 
bill  of  lumber  of  the  West  Michigan  Lum- 
ber Company,  of  Woodville,  Michigan,  and 
the  said  bill  of  lumber  was  shipped  directly 
by  the  West  Michigan  Lumber  Company  to 
«aid  Birdsell  Manufacturing  Company,  and 
a  commission  on  such  sale  was  paid  by  said 
West  Michigan  Lumber  Company  to  Newton 
Jackson. 

That  defendants  thereupon  wrote  and  sent 
to  said  West  Michigan  Lumber  Company  the 
following  letter: 

South  Bend,  Ind.  Oct.  38th,  1889. 
West   Michigan   Lumber   Co.    Woodville, 

Mich. 

Gentlemen:  We  have  bought  lumber  of 
^our  house  for  a  number  of  years  past,  and 
<sonsidered  you  an  honorable,  upright  com- 
pany, doing  a  strictly  wholesale  business, 
i)ut  recently  we  are  informed  that  you  have 
infringed  upon  the  laws  of  the  Lumberman's 
Association  of  the  state  of  Indiana,  by  sell- 
ing to  a  consumer  in  tuis  city  a  large  bill  of 
lumber,  thus  coming  in  competition  with 
•ourselves  in  the  retail  trade.  We  trust  that 
you  can  satisfactorilv  explain  this  matter, 
and  we  will  not  be  obliged  to  lay  it  before 
the  state  board.  We  refer  to  the  Birdsell 
bill. 

Tours,  etc. 
Dresden  &  Stanfield. 

To  which  letter  the  West  Michigan  Lum- 
"her  Company  sent  the  following  answer: 

Woodville,  Mich.  Oct.  81st,  1889. 
Drwtfen  ^  Stanfield,  South  Bend,  Ind. 

Gentlemen :  Replying  to  your  letter  of  the 
i^ib,  the  bill  to  which  you  refer  was  sold 
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through  a  remilar  dealer  in  your  city,  and 
he  was  paid  his  commission. 

Yours  truly. 
West  Michigan  Lumber  Co. 

To  which  letter  defendants  replied  as  fol- 
lows: 

South  Bend,  Ind.  Nov.  5th,  1889. 
West   Michigan   Lumber   Co.    Woodville, 

Mich. 

Gentlemen :  Tour  favor  of  October  Slst  re- 
ceived. Contents  noted.  We  are  credibly 
informed  that  your  house  sold  the  Birdsell 
bill  to  Newton  Jackson  of  this  city.  Ac- 
cording to  article  II  of  the  constitution  of 
the  Retail  Lumber  Dealers'  Association  of 
Indiana,  Newton  Jackson  is  not  a  regular 
dealer.  There  is  and  has  been  for  the  past 
year  **  too"  much  encroaching  by  wholesalers 
upon  the  ''the"  natural  and  acquired  rights 
01  retailers;  consequently  you  should  not 
tliink  us  impertinent  upon  insisting  that  you 
give  us  the  name  of  the  regular  dealer  to 
whom  you  sold  the  bill  for  Birdseli's  use. 
We  are  determined  to  sift  this  matter  to  the 
bottom. 

Tours,  etc. 
Dresden  &  Stanfield. 

And  said  West  Michigan  Lumber  Com- 
pany replied  as  follows : 

Woodville,  Mich.  Nov.   8th,  1890. 
Messrs.  Dresden  &  Stanfield,   South  Bend, 
Ind. 

Gentlemen :  Replying  to  your  letter  of  the 
5th,  we  sold  the  bill  mentioned  through  Mr. 
N.  Jackson.  As  he  bought  the  lumber  from 
us,  we  supposed  he  was  a  regular  dealer. 

We  do  not  intend  to  sell  except  through  a 
regular  dealer,  and  so  supposed  when  the 
order  was  accepted. 

Tours  truly. 
West  Michigan  Lumber  Company. 

And  then,  on  November  18th,  the  defend- 
ants sent  the  following  letter  to  said  West 
Michigan  Lumber  Co.  : 

South  Bend,  Ind.  Nov.  18th,  1889. 
West  Michigan   Lumber   Co.,    Woodville, 

Mich. 

Gentlemen :  Tours  of  the  8th  is  before  us. 
Ignorance  of  the  law  is  no  justification.  N. 
Jackson  has  not  now,  nor  has  he  had  for  at 
least  three  years  either  ofiSce  or  yard  in  South 
Bend.    He  has  been  and  is  a  notorious  seal  per. 

We  demand  of  you  one  hundred  dollars 
($100,00)  on  account  of  the  Birdsell  bill. 
If  you  refuse  the  demand,  we  shall  refer  our 
claim  to  Retail  Dealers'  Association  of  In- 
diana, of  which  you  are  honorary  members, 
and  discover  if  it  has  a  power  in  the  land, 
or  merely  the  hollow  mockery  of  a  resound- 
ing name. 

Tours,  etc 
Dresden  &  Stanfield. 

That  the  West  Michigan  Lumber  Company 
thereupon  sent  the  following  letter  to  de- 
fendants : 

Woodville.  ll-19-'89. 
Dresden  &  Stanfield,  South  Bend,  Ind. 

Gentlemen:  Tours  of  the  18th  Inst,  at 
hand.     In  regard  to  that  demand  for  one 
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hundred  dollars  ($100.00)  on  account  of 
Birdsell  Hfg.  Go's  bill,  we  shall  have  to 
respectfully  decline  for  that  reason.  If  tou, 
or  the  dealers  of  South  Bend, sold  the  Birasell 
Manufacturing  Company  one  half,  or  most 
of  the  white  pine  lumber  they  bought,  it 
would  be  different ;  but  they  write  that  they 
bousht  from  the  wholesale  trade  over  one 
milHon  feet  per  year,  and  did  not  buy  over 
five  thousand  feet  from  the  concerns  there. 
Now,  it  does  not  look  to  us  that  you  should 
have  any  claim  against  this  company.  If 
jou  have,  there  are  others  in  the  same  fix  as 
us,  and  you  should  make  claim  on  all.  We 
have  always  been  very  particular  not  to  in- 
terfere with  the  retail  trade,  and  in  the  past 
ten  years  have  had  no  comolaint. 

Hoping  you  will  look  into  the  matter  fully 
betoie  making  complaint,  I  am 

Yours  truly, 
E.  B.  Wright,  President. 

That  these  defendants  wrote  and  sent  the 
following  letter  to  W.  B.  Allen,  Secretary 
•of  said  association  at  Indianapolis,  Ind.  : 

South  Bend,  Ind.  Nov.  2d,  1889. 
To  the  Executive  Committee  of  the  Retail 
Lumber  Dealers*  Association  of  Indiana : 
Gentlemen:  We  herewith  enclose  corre- 
spondence, and  submit  to  you  our  claim 
against  the  West  Michigan  Lumber  Com- 
pany, of  Woodville,  Michigan.  About  two 
months  ago,  the  Birdsell  Manufacturing 
Company,  of  South  Bend,  wishing  to  en- 
large their  factory,  gave  us  a  bill  of  material 
to  ligure  on,  consisting  of  joists,  timbers, 
flooring  and  boards,  amounting  to  826  M 
feet,  with  privilege  of  increasing  400  M. 
feet,  which  was  afterwards  done.  The  West 
Michigan  Lumber  Company  got  the  contract 
through  Newton  Jackson,  a  man  without  an 
•office  or  yard,  who  the  railroad  companies 
would  not  trust  one  day  for  freight,  really  a 
buyer  for  the  Birdsell  Manufacturing  Com- 
pany. The  West  Michigan  Lumber  Company 
shipped  direct  to  Birdsells.  Mr.  Wright  in 
his  favor  of  the  19tb,  claim  that  the  Binisells 
purchased  a  million  feet  of  lumber  every 
year  of  the  wholesalers,  and  not  five  M  feet 
of  the  retailers ;  but  he  fails  to  state  that  this 
million  feet  is  for  manufacturing  wagons  and 
-clover  hullers.  There  are  no  more  complete 
storks  carried  in  Indiana  outside  of  Indian- 
apolis than  are  ours.  There  are  two  other 
yards  in  our  city  nearly  as  complete.  Why 
do  buyers  go  away  from  here  to  buy?  Be- 
cause they  can  get  cheaper  from  wholesalers 
than  from  home  concerns,  in  this  case,  the 
West  Michigan  Lumber  Company  undoubt- 
>edly  sold  the  lumber  to  the  consumers  cheaper 
than  they  quoted  it  to  us.  We,  and  our  pre- 
decessors in  this  location  have  for  years  done 
business  with  the  West  Michigan,  the  last 
purchase  slightly  over  two  months  ago.  We 
nave  never  had  any  trouble,  always  finding 
them  honorable  and  upright.  We  entertain 
no  malice  against  the  company,  but  we  do 
Insist  that  as  members  of  the  Ketail  Lumber 
Dealers'  Association,  we  are  entitled  to  our 
claim  against  the  West  Michigan  Lumber 
Company,  who  are  honorary  members  of  the 
same  association,  and  if  there  is  any  strength 
In  the  association  we  will  be  righted.    If 
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the  association  cannot   enforce  its  laws,  th# 
sooner  it  gives  up  the  ghost  the  better. 

Yours  truly, 
Dresden  &  Stanfleld. 

That  thereafter  a  hearing  of  such  claim 
was  had  before  a  committee  of  said  associa- 
tion at  Indianapolis,  in.  December,  1889,  and 
said  committee  found  that  the  said  claim  of 
defendants  against  the  West  Michigan  Lum- 
ber Company  was  valid. 

And  ou  February  20tb,  1890,  W.  B.  Allen, 
secretary  of  the  association,  wrote  and  sent 
the  following  letter  to  said  West  Michigan 
Lumber  Company : 

"Indianapolis,  Ind.  Feb.  20th,  1890. 
W.  B.  Wright,  Esq.,  Preset  West  Michigan 

Lumber  Co. 

Dear  Sir :  January  27th  I  wrote  your  Mr. 
J.  S.  Wright  that  the  final  decision  in  re- 
gard to  South  Bend  matter  was  that  claim  of 
Dresden  &  Stanfield  is  valid,  and  they  are 
entitled  to  redress.  I  wrote  J.  S.  Wright, 
as  he  seemed  to  have  the  settlement  of  thd 
claim  in  his  hands,  but  as  I  have  had  no  re- 
ply since  I  wrote  him,  will  you  kindly  ad- 
vise me  what  your  final  answer  is  in  regard 
to  this? 

I  enclose  copy  of  letter  of  January  27th. 

Yours  truly, 
W.  B.  Allen,  Secretary." 

And  on  April  14th,  1890,  said  West  Mich- 
igan Lumber  Company  wrote  and  sent  Uio 
following  letter  to  said  secretary : 

Woodville,  Mich.  April  14th,  1890. 
W.  B.  Allen,  Esq.,  Sec'ry  Retail  Lumber 

Dealers'  Association  Indianapolis,  Ind. 

Dear  Sir : — Your  favor  of  the  10th  at  hand. 
Please  make  a  full  statement  of  the  claim  and 
demand  of  Dresden  &  Stanfield,  also  a  state- 
ment that  the  claim  was  allowed  by  the  Re- 
tail Lumber  Dealers'  Association  on  the 
grounds  that  the  West  Michigan  Lumber 
Company  could  sell  lumber  direct  to  the 
Birdsell  Mfg.  Co.,  but  when  sold  through 
K.  Jackson  they  must  pay  damages,  which 
we  believe  is  correct. 

Yours  truly, 
West  Michigan  Lumber  Co. 

— ^To  which  said  secretary  replied  as  follows : 

Indianapolis,  Ind.  April  17,  1890. 
West  Michigan  Lumber  Co.,  Woodville. . 

Gentlemen :  In  regard  to  complaint  of 
Dresden  and  Stanfield,  would  say  that  above 
named  firm  filed  a  complaint  against  your 
company  for  selling  lumber  to  party  or  par- 
ties that  are  not  dealers,  or  who  are  entitled 
to  buy  lumber  of  a  wholesaler  or  manufact- 
urer. This  claim  was  investigated  by  the 
executive  board  of  Retail  Lumber  Dealers' 
Association.  Your  firm  was  allowed  repre- 
sentation during  the  investigation ;  your  let- 
ters also  admitted  the  sale,  and  while  we 
thought  and  still  think  it  was  your  intention 
to  make  the  sale  through  a  bona  fide  dealer, 
still  the  facts  go  to  prove,  and  are  admitted 
by  yourself  that  it  was  not  sold  through  a 
regular  dealer ;  and  the  board  had  no  alterna- 
tive but  to  find  in  accordance  with  the  rules 
of  the  association. 

The  Birdsell  Mfg.  Co.  had  nothing  to  do 
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with  this  case,  ATid  we  have  Dot  been  called 
on  to  decide  whether  3'ou  have  the  right  to 
sell  Birdsell  Mf/;.  Co.,  or  not.  The  plain 
facts  are,  you  sold  this  bill  to  N.  Jackson, 
which  was  so  stated  in  your  own  correspond- 
ence. Mr.  Jackson  is  not  a  lumber  dealer, 
as  defined  by  our  rules,  namely,  a  person  or 
^rm  wlio  carry  a  stock  adequate  to  the  market 
where  he  or  they  are  located.  We  submit  to 
your  own  judgment  that  we  are  forced  to 
cieny  Mr.  Jackson^s  right  to  buy  lumber  of 
any  one  that  he  pleases,  and  throw  down  all 
the  bars,  as  he  could  then  sell  to  any  one, 
and  we  would  have  no  way  of  reaching  him. 
Mr.  Jackson's  class  is  one  that  does  more  in- 
jury to  the  yards  of  this  country  than  any 
that  we  have  to  deal  with. 

Very  truly, 
W.  B.  Allen,  Secretary. 

That  therefore,  on  April  80th,  1890,  the 
West  Michigan  Lumber  Company  sent  its 
draft  for  one  hundred  ($100.00)  dollars  to 
said  Retail  Lumber  Dealers*  Association  of 
Indiana,  and  said  sum  was  by  said  associa- 
tion passed  over  to  defendants  in  payment  of 
said  claim  against  the  West  Michigan  Lum- 
ber Company,  which  sum  was  paid  and  re- 
ceived as  a  penalty  for  a  violation  of  the  rules 
of  said  association  in  the  sale  of  the  Birdsell 
bill  of  lumber  through  N.  Jackson. 

That  therefore,  the  said  West  Michigan 
Lumber  Company,  and  Morton,  Lewis  &  Co., 
of  Grand  Rapids.  Michigan,  refused  to  sell 
lumber  to  said  Newton  Jackson  for  the  rea- 
son that  said  West  Michigan  Lumber  Com- 
pany, and  said  Morton,  Lewis  &  Co.,  who 
were  wholesale  dealers  and  manufacturers  of 
lumber,  were  afraid  of  penalty  for  violation 
of  the  rules  of  said  association. 

That  said  Newton  Jackson  made  an  offer  to 
the  Studebaker  Bros.  Manufacturin/z:  Com- 
pany of  South  Bend,  to  sell  two  million  feet 
of  lumber  to  said  company,  which  offer  was 
based  on  the  price  lists  of  said  West  Michigan 
Lumber  Company,  and  said  Jackson  could 
not  obtain  said  lumber  of  any  other  firm  as 
cheaply  and  conveniently  as  from  said  West 
Michigan  Lumber  Company.  That  his  com- 
missidb  therein  would  have  been  five  hundred 
dollars  (|I500).  That  the  offer  of  said  Jack- 
son was  accepted  by  said  Studebaker  Bros. 
Mfg.  Co.,  but  the  west  Michigan  Lumber 
Company  refused  to  sell  to  or  through  said 
Jackson  by  reason  of  the  rules  of  said  asso- 
ciation, and  on  account  of  having  paid  said 
penalty,  and  said  Jackson  thereupon  did  not 
contract  with  said  Studebaker  Bros.  Mf^. 
Co. ,  but  turned  over  such  sale  to  said  West 
Michigan  Lumber  Company,  and  allowed 
said  company  to  make  such  sale  without  pay- 
ing any  commission  to  him. 

That  the  market  from  which  dealers  in 
South  Bend,  Indiana,  can  best  and  most 
cheaply  buy  lumber  of  wholesalers  and  man- 
ufacturers to  resell  to  consumers  is  in  the 
state  of  Michigan  and  said  Jackson  could 
most  cheaply  and  profitablv  buy  lumber  and 
■ell  on  commission  by  dealing  with  whole- 
sale dealers  in  Michigan,  and  most  cheaply 
and  profitably  buy  of  the  West  Michigan 
Lumber  Company  to  resell  and  to  resell  on 
commission. 

23  L.  R.  A. 


Tliat  said  Newton  Jarkson  thereafter  caused 
lumber  to  be  purchased  for  his  customers  in 
the  name  of  Smith  and  Jackson,  a  fim  of 
regular  dealers,  as  defined  by  said  associa- 
tion, in  South  Bend,  and  paid  to  Smith  and 
Jackson  a  share  of  his  commission  for  the- 
use  of  their  names  by  an  agreement  with, 
them,  and  paid  to  them  for  that  purpose  the- 
sum  of  $88,  which  sum  was  a  fair  charge  for 
the  use  of  their  names. 

That  by  reason  of  the  refusal  of  the  said 
West  Michigan  Lumber  Company  to  sell  hinv 
lumber  to  fill  an  existing  contract,  said  Jack- 
son went  to  Manistee,  Michigan,  to  purchase- 
lumber,  and  expended  in  railroad  fare  and 
freight  ($82)  more  than  it  would  have  cost 
him  had  the  West  Michigan  Lumber  Com- 
pany not  refused  to  sell  to  him.  That  ex- 
cept for  such  refusal,  the  West  Michigan 
Lumber  Company  could  have  sold  him  lum- 
ber to  fill  such  contract. 

That  during  the  vear  1890,  plaintiff's  bus- 
iness has  decreased.  That  before  the  com- 
mencement of  this  suit,  plaintiffs  requested 
of  defendants  to  permit  plaintiffs  to  ao  bus- 
iness as  heretofore  and  to  abandon  their  posi- 
tion in  this  matter,  and  not  to  complain  to> 
said  association  of  sales  made  to  plaintiffs, 
but  defendants  refused  to,  and  declared  tlieir 
intention  to  adhere  to  their  position  and  that 
they  intend  to  enforce  the  rules  and  by-laws- 
of  said  association. 

That  defendants  and  the  West  Michigan 
Lumber  Company,  prior  to  and  at  the  time 
of  the  happening  of  the  matters  in  controversy 
aforesaid,  were  members  of  said  association, 
defendants  as  active  members,  said  company 
as  an  honorary  member,  and  both  defendants 
and  said  West  Michigan  Lumber  Company 
knew  its  purposes  and  objects.     .     .     . 

We  infer  from  article  2  of  the  constitution,, 
that  *'any  person,  in  the  retail  lumber  trade, 
owning  and  operating  a  lumber  yard  in 
which  a  general  assortment  of  stock  in  kind 
and  quantity  commensurate  with  the  demanda 
of  the  community  where  located  is  kept  for 
sale,  is  a  regular  dealer."  The  regular 
dealer,  in  accordance  with  the  provisions  of 
section  8  of  the  by-laws,  when  his  territory 
is  encroached  upon  by  a  wholesale  dealer  or 
manufacturer,  is  authorized  to  notify  the 
person  so  offending  that  he  has  a  claim 
against  him  for  sucn  sale  or  shipment,  and 
to  make  a  demand  therefor.  If  the  parties- 
cannot  adjust  it,  it  is  made  the  duty  of  the 
member  to  notify  the  secretary  of  the  facta 
in  the  case,  who  shall  refer  the  matter  to  the 
executive  committee,  whose  duty  it  is  ta 
hear  the  grievances  and  determine  the  claim. 
If  the  wholesaler  or  manufacturer  ignores  the 
decision  of  the  committee,  it  is  the  duty  of 
the  secretary  to  notify  the  members  of  the 
association  of  the  name  of  the  person  so  of- 
fending and  of  the  members  to  no  longer 
patronize  him.  If  thev  continue  to  deal  with 
the  offender,  they  shall  be  expelled  from  the 
association,  and  if  any  member  refuses  to 
abide  by  the  decision  of  the  executive  com- 
mittee, his  name  is  to  be  stricken  from  the 
membership  of  the  society. 

The  facts  found  by  the  court  disclose  that 
the  appellees  as  members  of  the  combination 
complained  of  availed   themselves  of  the 
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meauB  provided  for  in  Rection  8  to  destroy 
the  basiness  of  the  sppellaDts  as  brokers  in 
lumber,  because  tbey  w(Te  not  retail  dealers 
within  the  definition  of  the  term,  and  that 
they  effectuated  their  purpose.  The  special 
findings  of  fact  clearly  show  it  to  be  a  com- 

Sact  to  suppress  the  competition  of  those 
ealcrs  who  did  not  own  yards,  with  an 
adequate  stock  on  hand,  by  driving  them 
out  of  business.  By  this  plan  they  reach 
the  wholesale  dealer  and  compel  him  to  pay 
an  arbitrary  penalty,  under  a  threat  of  finan- 
cial injury,  and  they  force  him  to  assist  in 
ruining  the  dealer  who  does  not  own  a  yard. 
There  Is  such  an  element  of  coercion  and  in- 
timidation in  the  by-law  under  considera- 
tion, towards  the  wholesale  dealers,  manu- 
facturers and  even  the  members  of  the  society, 
and  such  provision  made  for  penalties  and 
forfeitures  against  them,  that  it  will  not  do 
to  say  it  was  optional  with  the  wholesale 
dealer  whether  it  would  pay  the  demand  or 
not,  or  that  it  was  left  to  the  discretion  or 
choice  of  the  members  to  either  trade  with 
the  wholesaler  or  abandon  the  association. 
A  conspiracy  formed,  and  intended  directly 
or  indirectly  to  prevent  the  carrying  on  of 
any  legal  business,  or  to  injure  the  business 
of  any  one  by  wrongful  ly  preventing  those 
who  would  be  customers  from  buying  any- 
thing from  the  representatives  of  such  busi- 
ness, by  threats  or  intimidation,  is  in  re- 
straint of  trade  and  unlawful.  Under  a 
statute  of  Massachusetts,  a  combination  to 
restrain  trade  so  as  to  impoverish  a  man  in 
his  business  is  indictable.  4  Am.  &  £ng. 
Encyclop.  Law,  p.  608,  citing  note  S,  On 
the  same  page  it  is  said:  "The  labor  and 
skill  of  the  workman,  the  plant  of  the  man- 
ufacturer, and  the  equipment  of  the  farmer 
are,  in  an  equal  sense,  property.  Every  man 
has  a  right  to  employ  his  talents,  industry, 
and  capital  as  he  pleases,  free  from  the  dicta- 
tion 01  others;  and  if  two  or  more  persons 
combine  to  coeroe  his  choice  in  this  behalf, 
it  is  a  criminal  conspiracy,  whether  the 
means  employed  are  actual  violence,  or  a 
species  of  intimidation  that  works  upon  the 
mind.  While  the  law  accords  this  liberty 
to  one,  it  accords  a  like  liberty  to  another, 
and  all  are  bound  to  use  and  enjoy  their  own 
liberties  and  privileges  with  regard  to  those 
of  their  neighbors. " 

In  People  v.  Petheram,  64  Mich.  252,  it  is 
said :  **No  one  is  authorized  to  unlawfully 
destroy  or  hinder  the  lawful  business  of  an- 
other for  the  purpose  of  helpinsr  himself.'' 
In  Hawkins'  P.  C.  chap.  72,  ^\  it  is  laid 
down  that,  **all  confederacies  whatsoever 
wrongfully  to  prejudice  a  third  person,  arc 
li  i ghly  crimi ual  at  common  law. "  The  same 
proposition  in  various  forms  of  expression  is 
declared  in  a  long  list  of  authorities  cited  in 
•k  Am.  &  Eng.  Encyclop.  Law,  609,  so  that, 
as  the  author  states  it :  "  We  are  compelled 
to  forsake  the  literature  of  doubt,  and  to 
cleave  unto  that  of  authority."  It  is  held 
in  State  v.  Steicart,  59  Vt.  273,  69  Am.  Rep. 
710,  that,  '*such  conspiracies  may  give  the 
individual  directly  affected  by  them  a  pri- 
vate right  of  action  for  damages.  ^ 

In  Walker  y.  Or<min,  107  Mass.   555-564, 
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it  is  said  that,  ''every  one  has  a~ right  to  en- 
•joy  the  fruits  and  advantages  of  his  own  en- 
terprise, industry,  skill,  and  credit.  Ho 
has  no  right  to  be  protected  against  competi- 
tion, but  he  has  a  right  to  be  iree  from  mali- 
cious and  wanton  interference,  disturbance, 
or  annoyance.  If  disturbance  or  loss  come 
as  a  result  of  competition  or  the  exercise  of 
the  like  rights  by  others,  it  i%  damnum  abMjue 
ir^urta.  In  Careto  v.  Rutherford,  106  Mass. 
1,  14,  8  Am.  Rep.  287,  it  is  said:  ''Every 
man  has  a  right  to  determine  what  branch  of 
business  he  will  pursue,  and  to  make  his 
own  contracts  with  whom  he  pleases  and  on 
the  best  terms  he  can. "  "He  may  refuse  to 
deal  with  any  man  or  class  of  men.  And  it 
is  no  crime  for  any  number  of  persons,  with- 
out any  unlawful  object  in  view,  to  associate 
themselves  together  and  aeree  that  they  will 
not  work  for  or  deal  witn  certain  men  or 
classes  of  men,  or  work  under  a  certain  price, 
or  without  certain  conditions."  And  in 
Com.  V.  Hunt,  4  Met.  Ill,  134,  88  Am.  Dea 
846,  Shaw,  Vh.  J.,  declares  that  the  legal* 
ity  of  such  association  will  depend  upon  the 
means  to  be  used  for  the  accomplishment  of 
its  objects  and  whether  they  be  innocent  or 
otherwise.  In  Jlifore  v.  Bennett,  140  III.  69» 
15  L«R.  A.  861,  the  court  held  that  a  combi- 
nation or  conspiracy  entered  into  by  a  steno- 
graphic association,  bv  which  the  prices  of 
reporting  legal  proceedings  by  short-hand  are 
to  be  -kept  up  by  the  prevention  of  competi- 
tion, although  such  association  may  enbrace 
but  a  comparatively  small  part  of  the  report- 
ers  engaged  in  the  business,  but  which  is 
open  for  the  admission  of  all  reporters  who 
may  be  induced  to  join,  and  by  which  a 
schedule  of  prices  is  fixed,  and  by  which  any 
member  violating  Its  rules  as  to  prices  is 
subject  to  a  fine.  Is  void,  as  tending  to  pre- 
vent a  free  and  unrestricted  competition  in 
business. 

In  Lowjoy  y.  Mieh^,  88  Mich.  16,  18  L. 
R.  A.  770,  the  court  held  that  where  the  price 
of  goods  is  not  agreed  upon  at  the  time  of 
the  sale,  the  law  implies  an  understanding 
to  pay  what  t>he  commodity  is  reasonably 
worth;  "that  a  price  arbitrarily  fixed  by  a 
combination  of  manufacturers  or  dealers  is 
not  competent  evidence  to  show  a  reasonable 
price  for  the  ^oods  sold  by  the  members  of 
the  combination ;  that  such  combinations 
are  intended  to  stifle  competition,  which  is 
a  stimulus  of  commercial  transactions,  and 
to  substitute  that  of  unconscionable  gain, 
whereby  the  participants  become  enriched  at 
the  expense  of  the  consumer,  beyond  what  he 
ought  to  pay  under  a  healthy  spirit  of  com- 
petition In  the  business  community.  The 
effect  of  such  combinations  is  the  same  as 
that  in  restraint  of  trade,  and  public  policy 
places  its  reprobation  al ike  upon  both.  Com- 
binations to  control  prices  are  against  public 
policy  and  void,  because  they  nave  a  mis- 
chievous tendency,  and  are  injurious  to  the 
best  interests  of  the  state,  whidi  require  that 
all  legitimate  business  shall  be  open  to  com- 
petition ;  that  the  current  price  of  commodi- 
ties shall  be  controlled  by  the  law  of  supply 
and  demand ;  that  the  laws  of  commerce  shall 
flow  in  their  accustomed  channels,  and  not 
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be  diverted  by  combiDatlons  to  control  prices 
fited  by  the  arbitrary  decision  of  interested 
parties.  * 

In  Texas  Standard  Cotton  Oil  Go,  ▼.  Adoue, 
83  Tex.  650,  15  L.  H.  A.  598,  the  court  held 
that,  "every  producer  or  vendor  of"  com- 
modities ^'has  the  right  to  use  all  le^icitimate 
efforts  to  obtain  the  best  price  for  the  articles 
in  which  he  deals.  But  when  he  endeavors 
to  artificially  enhance  prices  bv  suppressing 
or  keepini;  out  of  the  market  the  products  of 
others,  anH  to  accomplish  that  purpose  by 
means  of  contracts  binding  them  to  witlihold 
their  8uppl)r,  such  arrangements  are  even 
more  pernicious  than  combinations  not  to 
sell  under  an  agreed  price.  Combinations 
of  that  character  have  been  held  to  be  against 
public  policy  and  illegal.  If  thev  should 
be  sustained,  the  prices  of  articles  of  pure  ne- 
cessity, such  as  coal,  flour, or  other  industrial 
commoidities,  might  be  .artificially  raised  to 
a  ruinous  extent,  far  exceeding  any  naturally 
resulting  from  the  proportion  between  sup- 
ply and  demand." 

In  Greenhood  on  Public  Policy,  651,  the 
rule  is  thus  stated  :  ^'They  may  combine  for 
the  purpose  of  obtaining  a  benefit  for  them- 
selves which  by  law  they  can  claim.  But  a 
combination  for  the  purpose  of  injuring  an- 
other is  a  combination  of  a  different  nature, 
directed  personally  against  the  party  to  be 
injured  and  the  law  allowing  them  to  com- 
bine for  the  purpose  of  obtaining  a  lawful 
benefit  to  themselves  gives  no  sanction  to 
combinations  which  have  for  their  immediate 
purpose  the  hurt  of  another. " 

In  Dela  v.  Wiiifree,  80  Tex.  400,  the  defend- 
ants were  wholesale  dealers  in  slaughtered 
meats,  and  combined  to  refuse  to  sell  meat 
to  the  plaintiff,  a  butcher.  This  was  not 
aufficient,  but  the  petition  also  alleged  that 
the  defendants  also  induced  another  dealer  in 
slaughtered  meat  to  likewise  refuse  to  sell 
to  the  plaintiff.  It  was  held  that  such  in- 
terference with  his  business  was  a  cause  of 
action  and  it  was  error  to  sustain  a  demurrer 
to  the  petition.  In  Murray  v.  MeOarigle,  69 
Wis.  483,  the  complaint  alleged  a  conspiracy 
to  control  the  coal  trade  in  Milwaukee,  Wis., 
and  as  a  result  an  injury  to  plaintiff  in  his 
business  and  reputation.  The  complaint  is 
0et  out  in  full  and  held  good  lor  civil 
damages.  In  Buffalo  Lubricating  Oil  Co.  ▼. 
Standard  Oil  Co,  106  N.  Y.  669,  the  latter 
threatened  plaintiff's  customers  with  suits 
for  infringement  of  its  patents,  depreciated 
its  oil,  etc.  The  object  was  to  drive  plain- 
tiff out  of  business.  It  was  held  that  the 
Standard  Oil  Company  was  liable  for  dama- 
ges. The  great  weijrht  of  authority  supports 
the  doctrine  that  where  the  policy  pursued 
against  a  trade  or  business  is  of  a  menacing 
character,  calculated  to  destroy  or  injure  the 
business  of  the  person  so  engaged,  either  by 
threats  or  intimidation,  it  becomes  unlawful, 
and  the  person  inflicting  the  wrong  is  amen- 
able to  the  injured  party  in  a  civil  action 
for  damages  therefor.  It  is  not  a  mere  pas- 
aive,  let  alone  policy,  a  withdrawal  of  all 
business  relations,  intercourse  and  fellow- 
ship that  creates  the  liability  but  the  threats 
and  intimidation  shown  in  the  complaint. 
The  learned  counsel  for  the  appellees,  in  his  i 
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very  able  brief,  contends  that  the  plafiitiffa 
were  only  incidcutully  injured  by  the  acts  of 
the  defendants  in  enforcing  a  penalty  of  f  100 
against  the   West  Michigan   Lumber  Com- 

Eany.     It  will  be  observed  that  the  Retail 
lUmber  Dealets'  Association  invites  whole- 
salers to  become  honorary  members,  and  that 
said  Lumber  Company  is  an  honorary  mem- 
ber.    But  the  rules  or  the  association  do  not 
affect  alone  members  active  and  honorary. 
They  extend   to,   and  reach  anv  wholesale 
dealer  in  the  United  States  with  whom  tiie 
threat  to  withdraw  the  trade  of  one  hundred 
and  fifty  retail  dealers  can  have  weight.     It 
is  shown  in  the  finding  that  Michigan  is  the 
source  from  which  most  of  the  lumber  in 
Northern  Indiana  is  procured,  and  tliat  the 
rules  of  the    association  are  published  in 
pamphlet  form  and  sent  to  every  wholesale 
dealer  in  the  United  States.    The  retail  deal- 
ers who  organized  the  association  in  question 
are  members  of  the  various  cities  and  towns 
where  they  are  located.    They  have  lumber 
yards,  containing  stock  In  quantity  and  qual- 
ity suited  to  and  commensurate  with  the 
wants  of  the  consumers  in  their  several  lo- 
calities.    These  gentlemen  are  prominent, 
wealthy  and  influential  citizens  of  our  st«ite, 
whose  power  from  the  elevated  stations  they 
occupVt  so  exercised,  enable  them  to  control 
the  wholesale  dealers  of  the  United  States 
against  the  agents  and  brokers  within  their 
own  territory,  and  effectually  drive  them  out 
of  business.     It  is  idle  to  say  that  the  victim 
of  such  a  combination  is  only  **  incidentally" 
affected  thereby.     The  object  of  the  associa- 
tion and  the  result  attained  la  a  monopoly 
of  the  trade  by  owners  of  yards  and  the  broker 
is  simply  ignored  by  the  wholesale  dealers. 
It  is  not  in  point  to  cite  cases  where  men 
voluntarily  agree  to  observe  rules  adopted 
by  themselves.    This  is  no  voluntary  affair 
of  the  wholesale  dealers.    It  is  not  even  a 
combination  of  wholesalers.    They  may  and 
do  sometimes  become  honorary  members  so 
as  to  keep  within  touch  of  the  retail  dealers 
and  secure  trade.    It  is,  as  stated,  an  associa- 
tion of  retailers  to  restrict  the  liberty  of 
wholesalers  to  sell  to  consumers  and  brokers 
and  the  wholesalers  must  obey  or  lose  their 
trade.     It  is  found  as  a  fact  that  the  market 
in  which  the  plaintiffs  Could  most  profitably 
buy  was  in  Michifiran.    Freight  and  railroad 
facilities  necessarily  limited  the  field.     It 
is  also  found  that  the  West  Michigan  Lum- 
ber Company  is  the  dealer  that  made  the 
plaintiff *s  trade  most  profitable,  and  that  for 
fear  of  the  penalties  this  company  and  an- 
other refused  to  deal  with  them.     The  West 
Michigan  Lumber  Company  was  willing  and 
anxious  to  sell  to  the  plaintiffs  until  fined 
by  the  defendants  and  mulcted  in  the  sum 
or  one  hundred  dollars  when  it  refused  u> 
make  further  sales  for  the  reason  that  it  was 
afraid  of  the  penalties.     Such  rules  contra- 
vene the  rights  of  non-members  to  earn  their 
living  by  fair  competition.    The  case  of  Bohn 
Mfg.  Co,  ▼.  EoUit^  decided  by  the  supreme 
court  of  Minnesota,  July  20th.  1893.  which 
will  be   found   in  vol.  55,  N.  W.  Rep.    p. 
1119,  is  cited  by  appellees  as  sustaining  the 
decision  of  the  lower  court.    It  was  a  case 
in  which  a  large  number  of  lumber  dealers 
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had  formed  an  association,  very  similar  in 
its  character  to  the  one  in  the  case  at  bar. 
The  plaintiff  had  made  a  sale  of  lumbei  di- 
rectly to  a  consumer  and  the  secretary  made 
a  demand  upon  him  for  the  penalty  as  pro- 
vided in  section  8  of  the  by-laws.  The  plain- 
tiff delayed  and  evaded  payment  so  long  that 
defendants  threatened  to  send  all  the  mem- 
bers of  the  association  the  lists  of  notices 
provided  for  by  section  6  of  the  by-laws,  in- 
forming them  that  the  plaintiff  refused  to 
comply  with  the  rules  of  the  association,  and 
was  no  longer  in  sympathy  with  it.  There- 
upon the  plaintiff  commenced  his  action  for 
a  permanent  injunction,  and  obtained  ex  parte 
a  temporary  one,  enjoining  the  defendants 
from  issuing  these  notices,  etc.  The  appeal 
was  from  an  order  refusing  to  dissolve  the 
same.  On  appeal,  the  court  found  that  the 
action  would  not  lie,  and  that  the  injunction 
should  be  dissolved,  although  the  defendants 
were  demanding  and  seeking  to  recover  the 
penalty  by  threats,  and  if  these  notices  should 
become  issued,  the  members  of  the  associa- 
tion would  thereafter  refuse  to  deal  with  the 
plaintiff ;  thereby  resulting  in  loss  to  it  of 
gains  and  profits.  The  opinion  proceeds  upon 
the  theory  that  there  was  no  element  of  co- 
ercion or  intimidation  in  the  acts  complained 
of,  but  we  think  the  decision  In  this  respect 
is  in  conflict  with  approved  authority  and 
is  bad  as  a  precedent.  It  appears  from  the 
facts  found  bv  the  court  that  after  the  pay- 
ment of  the  $100  fine  so  assessed,  the  appel- 
lant, Newton  Jackson,  made  an  offer  to  the 
Studebaker  Bros.  Mfg.  Co.  of  South  Bend 
to  sell  said  company  two  million  feet  of  lum- 
ber, which  offer  was  based  on  the  price  list 
of  the  West  Michigan  Lumber  C>>mpany, 
that  his  commission  thereon  would  have  been 
$M)0 ;  that  the  offer  of  said  Jaduon  was  ac- 
cepted by  the  Studebaker  Brothers  Manu- 
facturing Co.,  but  the  West  Michigan  Lum- 
ber Company  refused  to  sell  to  of"  through 
Jackson  by  reason  of  the  rules  of  said  asso- 
ciation, and  on  account  of  having  paid  said 
penalty,  and  said  Jackson  thereupon  did  not 
contract  with  said  Studebaker  Bros.  Manu- 
facturing Company,  but  turned  over  such 
sale  to  the  West  Michigan  Lumber  Company, 
and  allowed  it  to  make  such  sale  withont 
paying  any  commission  to  him.  That  said 
Kewt4m  Jackson  thereafter  caused  lumber  to 
be  purchased  for  his  customers  in  the  name 
of  Smitli  and  Jackson,  a  firm  of  regular  deal- 
ers as  defined  by  the  association,  in  South 
Bend,  and  paid  to  them  |88  of  his  commis- 
sion for  the  use  of  their  name,  which  was  a 
Kasonable  and  fair  charge  therefor.  That 
by  reason  of  the  refusal  of  the  said  West 
Michigan  Lumber  Company  to  sell  him  lum- 
ber to  fill  an  existing  contract,  said  Jackson 
went  to  Manistee,  Michigan,  to  purchase 
lumber,  and  expended  In  railroad  tare  and 
freight  $82  more  than  it  would  have  cost  him 
had  said  West  Michigan  Lumber  Company 
not  refused  to  sell  to  him ;  that  except  for 
such  refusal,  the  West  Michigan  Lumber 
Company  could  have  sold  him  lumber  to  fill 
such  contract.  That  during  the  year  1890, 
plaintiff's  business  bsd  decreased,  and  before 
the  commencement  of  this  suit,  plaintiffs  re- 
quested defendants  to  permit  them  to  do  bus- 
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iness  as  heretofore,  and  to  abandon  their  po- 
sition in  this  matter,  and  not  complain  to 
the  association  of  sales  made  to  plaintiffs, 
but  defendants  refused  to  do  so.  ana  declared 
their  intention  to  adhere  to  their  position, 
and  that  they  intended  to  enforce  the  rules 
and  by-laws  of  said  association. 

Without  further  extending  this  opinion, 
we  only  need  to  say  that  if  it  had  not  been 
for  the  wrongful  acts  of  the  appellees,  the 
plaintiffs  would  have  made  $588  in  profits 
upon  contracts  of  which  they  were  deprived. 
They  are  entitled  as  compensation  to  the 
amount  of  damages  sustained,  which  is  meas- 
ured by  the  loss  actually  incurred.  If  there 
was  any  circumstance  to  be  considered  in 
mitigation  of  damages,  it  was  incumbent  on 
the  defendants  to  show  that  fact ;  but  as  the 
record  is  silent  on  this  question,  we  must 
infer  that  one  existed.  We  think  the  claim 
for  expenses  to  Manistee  and  return  too  re- 
mote to  be  considered  in  this  case. 

Thejvdgment  %$  reversed,  with  instructions 
to  restate  conclusions  of  law  and  render  judg- 
ment upon  the  special  findings  in. favor  of 
the  appellants  for  five  hundred  and  eighty - 
three  dollars,  and  with  the  further  instnic- 
tion  to  render  a  judgment  perpetually  enjoin- 
ing the  defendants  from  in  any  way,  other 
than  fair,  open  competition,  interfering  with 
the  plaintiffs  in  their  business,  and  from  de* 
manding  a  penalty  or  making  a  claim  against 
any  one,  under  the  by-laws  of  said  asso- 
ciation, who  may  sell  to  the  plaintiffs,  or 
through  them  to  a  consumer. 

Howardt  Ch,  /.,  took  no  part  in  this  de- 
cision. 

A  petition  for  rehearing  was  subsequently 
filed  in  response  to  which  on  April  6,  18U4, 
the  following  opinion  was  hanoed  down  by 
DaUear,  J,: 

The  learned  counsel  for  the  appellees  asks 
that  a  rehearing  be  granted  for  the  reason 
that  the  conclusion  of  the  court  as  rendered 
in  its  opinion  should  be  modified  so  far  at 
it  relates  to  the  assessment  of  the  damages. 
As  suggested,  the  main  subject  discussed  by 
counsel  on  both  sides  and  considered  by  the 
court  in  its  opinion  was  whether  or  not  the 
appellants  were  entitled  to  an  injunction. 
Counsel  does  not  seek  a  change  in  the  decision 
as  to  the  leading  question  involved,  but  in- 
sists there  is  noUiing  in  the  special  findings 
of  facts  which  would  justify  a  judgment  in 
favor  of  the  appellants  for  the  sum  of  $500 
commissions  claimed  to  be  due  Newton  Jack- 
son by  reason  of  an  attempted  sale  of  lumber 
by  him  to  the  Studebaker  Bros.  Manufactur- 
ing Company.  It  is  found  and  set  forth  in 
the  original  opinion  that  Newton  Jackson 
made  an  offer  to  said  company  to  sell  them 
2,000,000  feet  of  lumber,  which  offer  was 
based  on  the  price  lists  of  the  West  Michigan 
Lumber  Company ;  that  said  Jackson  could 
not  obtain  said  lumber  of  any  other  firm  as 
cheaply  and  conveniently  as'  from  the  firm 
last  named ;  that  his  commission  thereon 
would  have  been  $500 ;  that  the  offer  of  said 
Jackson  was  accepted  by  the  Studebaker  Bros. 
Manufacturing  Company,  but  said  West 
Michigan  Lumber  Company  refused  to  sell 
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to  or  through  said  Jackson,  by  reason  of  the 
rules  of  the  association,  and  on  account  of 
having  p&id  a  penalty  of  $100 ;  and  there- 
upon said  Jackson  did  not  contract,  but 
turned  over  said  sale  to  the  West  Michigan 
Lumber  Ck)mpany,  and  allowed  the  company 
to  make  the  sale  without  paying  any  com- 
mission to  him.  In  commenting  on  this  find- 
ing, counsel  says:  **The  substance  of  the 
first  pan  of  this  finding  is  that  Jackson  of- 
fered to  sell  to  the  Studebakers  two  million 
feet  of  lumber.  It  does  not  show  what  price 
be  was  to  pay  the  lumber  company,  or  what 
price  the  Studebakers  were  to  pay  him,  or 
what  profits  he  would  have  made  had  the 
proposed  contract  been  carried  out.  If,  as 
found  by  the  court,  he  made  a  straight  agree- 
ment to  sell  to  the  Studebakers  a  certain 
amount  of  lumber,  he  could  not  have  been 
entitled  to  anv  commission.  No  dealer  can 
make  a  commission  when  he  is  trading  on  his 
own  account.  If  he  buvs  for  one  price  and 
sells  for  a  higher  price,  he  may  make  a  profit, 
but  certainly  not  a  commission.  The'  word 
'commission, '  as  we  understand  it,  means  *a 
brokerage  or  allowance  made  to  a  factor  or 
agent  for  the  transacting  of  business  for  an- 
omer. '  There  is  nothing  in  this  finding  to 
show  that  Mr.  Jackson  was  ever  acting  as 
agent  or  broker  for  the  West  Michigan  Lum- 
ber Companv,  and,  not  being  so  found,  it 
must  be  held  that  he  was  not  the  agent  or 
factor  of  that  company.  Unless  he  was  such 
agent  or  factor,  he  could  not  have  a  commis- 
sion, and,  not  being  such  agent  or  factor,  ho 
was  entitled  to  none.  The  finding  of  the 
court  below  must  stand  as  it  is  written ;  that 
is  to  say,  that  he  himself,  on  his  own  account, 
offered  to  sell  to  the  Studebakers  certain 
lumber,  and  it  is  not  found  what  his  profit 
on  the  transaction  would  have  been.  It  may 
be  implied — and  verv  possibly  is  implied— 
that  if  he  had  made  tne  sale  as  agent  or  broker 
or  commission  merchant  for  the  West  Mich- 
igan Lumber  Company,  then,  in  such  case, 
he  would  have  been  entitled  to  a  commission 
for  his  services.  But  the  fatal  defect  is  this : 
that  it  is  not  found  that  he  was,  but,  on  the 
contrary,  it  is  pratically  found  that  he  was 
not,  the  agent,  broker,  or  commission  mer- 
diant  or  factor  for  the  West  Michigan  Lum- 
ber Companv.  Therefore  it  matters  not  what 
commission  lie  might  have  made,  had  he  been 
such  commission  merchant  or  broker  or  factor 
or  agent,  and  sold  the  lumber  as  such  agent 
or  broker;  for  the  finding  is,  as  we  have 
state  1,  that  he  did  not  sell  the  lumber  as  an 
agent  or  broker.  That  flndin?,  if  it  means 
anything,  means  that  he  sold  the  lumber 
on  his  own  account ;  that  he  made  a  contract 
for  a  future  delivery;  but  what  his  profits 
would  have  been  on  the  transaction  does  not 
appear. " 

We  think  the  essential  fact  found  in  rela- 
tion to  this  matter  was  that  Jackson's  com- 
mission or  profit — no  difference  by  what  name 
it  mav  be  called— would  have  been  $500  had 
not  the  West  Michigan  Lumber  Company 
"refused  to  sell,  either  to  or  through  him,  by 
reason  of  the  rules  of  the  association,  and  on 
account  of  having  paid  said  penalty.  *    It  la 
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found  that  Jackson  could  most  cheaply  and 
profitably  buy  of  the  West  Michigan  Lumber 
Company,  and  based  his  order  on  Uieir  prices. 
Appellees  cut  off  this  source  of  supply,  and 
did  all  they  could  to  exclude  him  from  the 
market.  It  matters  not  whether  the  $!iOO 
would  have  been  commission  or  profit.  The 
finding  calls  it  a  commission,  and  savg,  but 
for  the  wrong  of  the  appellees,  he  would  have 
realized  this  amount  in  the  transaction. 

The  naked  fact  remains  that  the  loss  found 
to  have  been  sustained  is  so  definite  and  cer- 
tain as  to  leave  no  room  for  cavil.  It  is  less 
speculative  than  the  future  earnings  of  a 
physician  or  insurance  agent,  or  the  profits 
of  a  stallion's  service,  which  may  constitute 
the  basis  of  damages.  It  is  urged  that  the 
contract  between  the  Studebaker  Bros.  Manu- 
facturing^ Company  and  appellant  Newton 
Jackson  is  voia  under  the  statute  of  frauds, 
because  the  value  of  the  lumber  was  over  $50. 
and  the  finding  does  not  show  that  the  offer 
was  accepted  in  writing.  If  this  be  true,  it 
is  no  concern  of  l^e  appellees.  Parties  to 
contracts  and  l^eir  privies  can  alone  take 
advantage  of  the  fact  that  a  contract  is  in- 
valid under  the  statute  of  frauds.  Many  forms 
of  expression  by  this  and  other  courts  il- 
lustrate the  doctrine  that  a  third  person  can- 
not make  the  statute  of  frauds  available  to 
overthrow  a  transaction  between  other  per- 
sons ;  that  the  defense  of  this  statute  is  purely 
a  personal  one,  and  cannot  be  made  by  stran- 
gers. Burrow  v.  Terre  Haute  d  L.  R,  Co. 
107  Ind.  432 ;  Bodkin  v.  Merit,  102  Ind.  298 : 
Cool  V.  Peters  Box  d  Lumber  Co.  87  Ind.  581 ; 
JXxon  V.  Duke,  85  Ind.  484 ;  Wright  ▼.  Jones, 
105  Ind.  17 ;  Samnfe  v.  Lee,  101  Ind.  616 ;  8 
Am.  &  Eng.  Encyclop.  Law,  659,  and  cases 
cited.  It  concerns  the  remedy  alone,  and  the 
modem  law  is  well  settled  that,  in  the  absence 
of  a  statutory  provision  to  the  contrary,  the 
effect  of  the  statute  is  not  to  render  the  agree- 
ment void,  but  simply  to  prevent  its  direct 
enforcement  by  the  parties,  and  to  refuse 
damages  for  its  breach.  8  Am.  &  Eng.  Ency- 
clop. Law,  658,  659,  and  cases  cited. 

Counsel  also  takes  the  position  that  the  $500 
was  unearned  commission  or  profit,  and  hence 
not  recoverable.  In  Niagara  F.  Ins.  Oo,  v. 
Greene,  11  Ind.  69,  one  cause  for  a  new  trial 
was  excessive  damages.  The  appellant  con- 
tended that  the  whole  verdict  was  necessarily 
made  up  of  profits  or  gains  which  the  appel- 
lees might  have  received,  and  was  therefore 
erroneous ;  but  the  court  says  that  probable 
profits  which  misrht  have  been  received,  not 
remote  orspeculative.have  often  been  allowed 
in  proof,  not  as  the  measure  of  damages,  bui 
to  aid  the  jury  in  estimating  the  damages. 
The  evidence  is  competent  as  a  guide  to  aid 
in  the  exercise  of  a  proper  discretion.  Logans- 
port  V.  Justice,  74  Ind.  378,  89  Am.  Rep.  79 ; 
FulU  V.  Wyeoff,  25  Ind.  321 ;  Frenael  v.  iiHUr, 
37  Ind.  1,  10  Am.  Rep.  62. 

Aa  a  matter  of  right  and  justice  and  of  law 
we  feel  that  the  conclusion  of  the  court  allow- 
ing the  appellants  to  recover  the  $500  for 
profits  or  commissions  should  not  be  set  aside. 

Ths  petition  for  a  rehet^ring  is  09$mUed. 
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ATKINSON  A  LAMPTON  CO.,  Appt. 
<9Ml8t.  USD 

TilUnif  blsAks  in  a  promissory  note  by 

the  insertion  of  the  words  **or  bearer"  and  of  the 
name  of  the  bank  after  the  word  "at**  constitutes 
a  material  alteration  which  will  avoid  the  note 
in  the  liands  of  an  innocent  holder. 

(April  Term,  189eU 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Pike  County  in  favor 
•of  plaintiff  in  an  action  to  recover  the  amount 
■alleged  to  be  due  on  certain  promissory  notes. 
JR&versed. 

The  facts  are  stated  in  the  opinion. 

Me$9r9,  Price  A  Stember^ert  for  ap- 
pellant: 

The  holder  of  a  note  must  show  that  a  ma- 
<terial  alteration  therein  was  made  innocently. 

OraetoeU  v.  Labree,  81  Me.  44;  McGauUy  v. 
-Gordon,  64  Ga.  221,  87  Am.  Rep.  68. 

To  change  the  place  of  payment  without  the 
'maker's  consent  avoids  a  note,  though  in  the 
^ands  of  an  innocent  purchaser. 

CkUtejf  V.  WUoox,  8  How.  (Miss.)  880;  Ohari- 
4on  V.  Reed,  61  Iowa,  166, 47  Am.  Rep.  808;  1 
Am.  &  £ng.  Encyclop.  Law.  508. 

There  was  no  authority  to  fill  np  the  blanks 

2  Parsons,  Cont.  728:  Oakey  v.  Wifeox,  mpra; 
TJolmea  v.  Vrumper,  22  Mich.  427,  7  Am.  Rep. 
<«61;  First  Nat.  Bank  of  Buffalo  v.  Wood,  71 
N.  Y.  405,  27  Am.  Rep.  67;  Fordyce  v.  Kos- 
fninsH,  49  Ark,  40;  1  Am.  &  Eng.  Encyclop. 
liaw,  516. 

Because  of  the  blanks  the  notes  could  not  be 
j^garded  as  incomplete,  and  insertingthe  words 
ivas  be}  ond  the  holder^s  authority. 

Cornell  v.  Neheker,  58  Ind.  42«;  Oothrupt  v. 
WiUianuan,  61  Ind.  599;  Marshall  v.  JDrescher, 
«  Ind.  359;  Hert  ▼.  Oehler,  80  Ind.  88;  Wor- 
rail  V.  Oheen,  89  Pa.  888;  Bruce  v.  Westeott,  8 
Barb.  874;  Goodman  v.  Eastman,  4t  N.  H.  455; 
Fay  V.  8m%th,  1  Allen,  477.  79  Am.  Dec.  752; 
Draper  v.  Wood^  112  Mass.  815,  17  Am.  Rep. 
•92;  Wood  V.  8teeU,  73  U.  S.  6  Wall  80,  18 
L.  ed.  726;  MeGrath  v.  Clark,  56  N.  Y.  84. 15 
Am.  Rep.  872;  Woodicorthy,  Bank  of  America, 
19  Johns.  891, 10  Am.  Rep.  289. 

Messrs.  R.  H.  Thompson  and  S*  E. 
Packwood,  for  appellees: 

As  between  two  innocent  persons,  he  shall 
auffer  who,  by  his  own  act,  occasioned  the  con- 
^dence  and  the  loss. 

Siorv,  Eq.  Jur.  §  887;  Qiiic*  v.   MiUigan, 
108  Ind.  419,  58  Am.  Rep.  49;  Ritchie  ▼.  Grif- 
JUhs,  12  L.  R.  A.  384,  1  Wash.  429. 

The  appellant  had  it  in  his  power  to  prevent 
the   alleged  alterations    by  striking  out  the 


blanks  in  the  notes  By  his  own  negligence 
be  is  estopped  to  allege,  as  against  appellees, 
that  the  words  were  improperly  inserted. 
Where  one  writes  an  instrument,  leaving 
spaces  which  can  be  easily  filled  without  ex- 
citing suspicion,  and  the  instrument  Is  altered 
by  inserting  appropriate  words,  he  will  be 
liable  to  a  oona  fide  holder,  notwithstanding 
the  alteration. 

1  Am.  &  Eng.  Encyclop.  Law,  515;  Jsnard 
V,  Torres,  10  La.  Ann.  108;  Toomer  y.  Rutland, 
57  Ala.  879, 29  Am.  Rep.  722;  Kitchen  v.  Plaee, 
41  Barb.  465;  Van  Duzer  v.  HavDe,M  N.  Y. 
588;  Redlieh  y.  Ddl,  54  N.  Y.  284,  18  Am. 
Rep.  578;  Garrard  y.  Haddan,  67  Pa.  82,  5 
Am.  Rep.  412;  Zimmerman  y.  Rote,  75  Pa. 
188;  Broum  v.  Reed,  79  Pa.  870,  21  Am.  Rep. 
75;  Blakey  v.  Johnson,  13  Bush,  204,  26  Am. 
Rep.  254;  Toeumy,  Smith,  68  111.  321, 14  Am. 
Rep.  120;  Visher  y.  Webster,  8  Cal.  109; 
Hinboldt  v.  Eddy,  84  Iowa,  440, 11  Am.  Rep. 
152;  Trigg  v.  Taylor,  27  Mo.  245,  72  Am.  Dec. 
263;  Young  v.  Grote,  4  Ring.  253;  2  Dan.  Neg. 
Inst.  §  1659;  2  Morse,  Banks  <&  Banking 
§480. 

Appellees  having  purchased,  in  the  usual 
course  of  business,  before  maturity,  the  maker 
ought  not  to  be  discharged. 

Brown  y.  Reed  and  Zimmerman  y.  Rote, 
supra. 

Cooper*  J,,  delivered  the  opinion  of  the 
court: 

The  appellee  sued  the  appellant  on  two 
promissory  notes  of  like  tenor  one  of  whicii 
is  set  out  in  the  record,  and  is  as  follows: 

''IIOO.OO.  Magnolia,  Miss..  Aoril  80. 
1890.  September  1,  1890,  after  date/I  prom- 
ise to  pay  to  the  order  of  Camp  &  Ames,  or 
bearer,  one  hundred  dollars,  at  bank  of  Sum- 
mit, Miss.  Value  received.  R.  I.  Sim- 
mons. ** 

The  defendant  pleaded  that  the  notes  bad 
been  materially  altered  after  execution  by 
him,  in  this:  that  the  notes,  as  executed, 
were  in  form  as  follows : 

''IIOO.OO.     Magnolia,    Miss.,    April   80, 
1890.    September  1,  1890,  after  date,  I  prom- 
ise to  pay  to  the  order  of  Camp  &  Ames 

,  one  hundred  dol  lars,  at .    Val  ue 

received.  R.  I.  Simmons,"— and  that  they 
bad  been  altered  by  the  insertion  of  the 
words  **  or  bearer"  after  the  words  **  Camp  & 
Ames,"  and  of  the  words  ''Bank  of  Summit, 
Miss.,"  after  the  word  **at." 

The  plaintiffs  replied  that  they  were  bona 
flde  purchasers  of  the  notes  before  their  ma- 
turity, and  that  there  was  nothing  upon  their 
face  indicating  that  they  had  been  altered, 
or  sufficient  to  raise  any  suspicion  that  they 
had ;  that  the  added  words  were  written  in 
the  same  handwriting  as  the  other  written 


Nora.— As  to  materiality  of  alterations  in  notes, 
4ee  Walton  Plow  Ck>.  v.  Campbell  (Neb.)  16  L.  R.  A. 
4HiB(a8  to  alteration  of  note  similar  to  that  in  main 
•case);  Montgomery  v.  Crosthwatt  (Ala.)  12  L.  R.  A. 
140  (as  to  adding  "&  Co."  to  name  of  maker);  San- 
dra V.  Baffwell  (S.  C.)  7  L.  B.  A.  748  (as  to  alteration 

1B3L.R.  A. 


I  by  addendum  chaoglnff  rate  of  Interest),  and  note 
to  tbatcase;  Palmer  ▼.  Poor  (Ind.)  6  L.  R.  A.  400 
(as  to  flUing  blank  with  figure  to  show  rate  of  in- 
terest), and  note  to  that  case;  and  Wilson  ▼.  Hayes 
(Mtnn.)  4  L.  R.  A.  196  (as  to  change  of  interest  from 
annually  to  quarterly),  and  note  t«  that  oasaii 


See  also  23  L.  R.  A.  601. 
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parts  of  the  notes,  and  were  written  in  spaces 
negligently  left  by  the  defendant  on  the 
notes  when  signed  by  him,  and  that  the  al- 
teration was  by  the  forgery  of  the  payees, 
which  was  made  possible  and  easy  oy  the 
negliiicent  act  of  the  defendant  in  leaving 
blank  spaces  in  the  notes.  The  defendant 
demurred  to  this  replication,  and  his  de- 
murrer was  overrulea.  This  ruling  of  the 
court  presents  the  first  and  principal  error 
assigned. 

The  question  presented  is  one  upon  which 
there  is  direct  and  irreconcilable  conflict  in 
the  American  authorities.  Courts  and  text- 
writers  have,  in  very  nearly  ecjual  numbers, 
ranged  themselves  upon  opposite  sides:  and 
it  IS  difficult,  if  not  impossible,  to  deter- 
mine which  yiew  is  sustained  by  the  greater 
number.  It  is  well  settled  ti^at  if  one  sign 
a  negotiable  instrument,  leaving  blanks  to 
be  filled  by  the  payee,  and  deliver  it  to  him, 
such  payee  is  thereby  made  the  agent  of  the 
maker,  and  if  he  exceeds  his  authority,  and 
inserts  an  unauthorized  amount,  the  maker 
will  be  bound  to  an  innocent  holder.  John- 
son  ▼.  BlMdals,  1  Smedes  &  M.  17,  40  Am. 
Dec.  85;  BemphiU  v.  Alaibama  Bank,  6 
Smedes  &  M.  44 ;  Depots  v.  Lee,  26  Miss.  505 ; 
1  Am.  &  Eng.  Encyclop.  Law,  516.  The 
author  of  the  article,  "  Alteration  of  Instru- 
ments,** in  Am.  &  Eng.  Encyclop.  Law, 
states  the  rule  to  be  that  **  where  one  writes 
out  a  note  or  other  instrument  so  as  to  leave 
spaces  which  can  easily  be  filled  without 
exciting  suspicion,  and  such  note  or  other  in- 
strument is  altered  bv  filling  in  these  spaces, 
he  will  have  to  suffer  the  consequences  of 
his  negligence,  and  be  liable  to  a  bona  fide 
holder  for  value  on  the  altered  instrument." 
Volume  1,  p.  515.  Mr.  Daniel  prefers  the 
rule  as  thus  stated.  2  Dan.  Neg.  Inst.  §  1405. 
On  the  other  hand,  Mr.  Randolph  says :  "  It 
has  now,  however,  become,  in  America,  an 
established  rule  that,  if  the  instrument  was 
complete  without  blanks  at  the  time  of 
its  delivery,  the  fraudulent  increase  of  the 
amount  by  taking  advantage  of  a  space  left 
without  such  intention,  aluiough  it  may  be 
negligently,  will  constitute  a  material  alter- 
ation, and  operate  to  discharge  the  maker. " 
1  Randolph,  Com.  Paoer,  ^  187.  And  this 
seems  to  be  the  opinion  of  Mr.  Bigelow. 
Bigelow,  Estop.  4th  ed.  512.  The  courts  of 
Louisiana,  Pennsylvania,  Kentucky,  Ala- 
bama, New  York.  Illinois,  and  California 
hold  the  maker  bound  on  the  altered  note. 
Isnard  v.  Torres,  10  La.  Ann.  108 ;  Toung  v. 
Leedom,  67  Pa.  851 ;  Zimmerman  v.  Bote^  75 
Pa.  188 ;  Brovm  v.  Beed,  79  Pa.  870.  21  Am. 
Rep.  75;  Blakey  v.  Johnson,  18  Bush,  197, 
26  Am.  Rep.  254;  Toom&r  v.  Butland,  57 
Ala.  879,  29  Am.  Rep.  722 ;  Bedlich  y.  IhU, 
54  N.  Y.  285,  18  Am.  Rep.  578 ;  Tocum  v. 
Smith,  68  111.  821,  14  Am.  Rep.  120;  Vish£r 
y.  Webst&r,  8  Cal.  109. 

The  courts  of  New  Hampshire,  Massachu- 
setts, Michigan,  Iowa,  Arkansas,  and  also 
New  York,  have  adopted  the  contrary  rule. 
Ooodman  y.  Eastman,  4  N.  H.  455 ;  Oreen- 
field  8a9,  Bank  v.  JStoioeU,  128  Mass.  196; 
Holmes  v.  Trumper,  22  Mich.  427,  7  Am.  Rep. 
661 ;  KnoamUe  Nat,  Bank  y.  Clark,  51  Iowa, 
264,  88  Am.  Rep.  129 ;  MeQrath  v.  Clark,  56 
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N.  Y.  84,  15  Am.  Rep.  872 ;  Furdyce  v.  Kos- 
minski,  49  Ark.  40. 

The  rule  declaring  liability  upon  the 
maker  of  an  instrument  thus  altered  first 
found  expression  in  Toung  v.  Qrote,  4  Bing. 
258.  In  that  case  a  banker,  having  occasion 
to  be  absent,  left  with  his  wife  some  printed 
checks  upon  his  banker,  signed  by  him  in 
blank,  to  be  filled  up  by  her,  and  drawn  a» 
his  business  might  require.  She  delivered 
one  of  these  checks  to  tbe  clerk  to  be  filled 
for  £50.  The  clerk  filled  out  the  check  be- 
ginning the  word  "fiftv"  with  a  small  letter 
and  in  the  middle  of  the  blank  line  left  for 
the  same,  and  showed  it  to  the  plaintiff's 
wife,  who  directed  him  to  draw  the  cash. 
Before  presentinir  it  to  the  banker,  this  clerk 
altered  the  check  by  inserting  before  the 
word  **  fifty"  the  woras  **  three  hundred  and,  ^ 
and  then  presented  it  to  the  banker  and  drev 
the  larger  sum.  The  plaintiff  sued  the 
banker  lor  his  balance,  and  contended  that 
tbe  loss  of  the  £800  should  be  borne  by  the 
banker.  Under  the  circumstances,  it  wa» 
held  that  the  loss  was  attributable  to  the 
negligence  of  the  plaintiff's  agent  (his  wife) , 
ana  that  he  could  not  recover.  The  Englislk 
judffes  have  found  some  difficulty  in  deter- 
mining upon  what  precise  principle  the  de> 
cision  rests.  In  Bank  of  Ireland  v.  Bvans*^ 
Cliariiies  Trustees,  5  H.  L.  Cas.  889,  the  lord 
chancellor  (Cran worth)  .<uiid:  *'Now,  the 
case  of  Toung  v.  Orote  went  upon  the 
ground  (whether  correctly  arrived  at  in  point 
of  fact  is  immaterial)  that  tbe  plaintiff  there 
was  estopped  from  saying  that  he  did  not 
sign  the  check  for  £850.**  In  Swan  v.  North 
British  Australasian  Co. ,  2  Hurlst.  &  C.  175, 
Lord  Chief  Justice  Cockbum  said:  ''The 
case  of  Toung  v.  Orote,  on  which  so  much 
reliance  has  been  placed,  and  which  is  sup- 
posed to  have  establidied  this  doctrine  of  es- 
toppel by  reason  of  negligence,  when  it  cornea 
to  be  more  closely  examined,  turns  out  to 
have  been  decidea  without  reference  to  es- 
toppel at  all.  Neither  the  counsel,  in  argu- 
ing that  case,  nor  the  judges,  in  deciding  it, 
refer  once  to  the  doctrine  of  estoppel. "  Lont 
Cockbum  thought  that  the  case  really  rested 
upon  the  principle  of  avoiding  a  circuity  of 
action  ;  that  the  banker,  who  was  the  deposi- 
tary of  his  customer,  while  having  no  right 
to  retain  the  fund,  having  no  proper  voucher 
for  it,  would  be  entitled  to  recover  against 
the  customer  for  the  loss  sustained  through 
his  neglijgence,  and  that  this  right  to  a  cross 
action  might  be  availed  of  in  defense. 

It  seems  to  be  clear  that,  if  an  action  mtLj 
be  maintained  against  the  maker  on  the  in- 
strument, it  must  rest  upon  the  theory  that 
it  is  his  instrument,  or,  though  not  his  in 
fact,  may  be  so  treated  by  the  holder.    The 
mere  fact  that  the  holder  has  been  deceived, 
and  sustained  injury  by  the  alteration  of  the 
instrument,  which  alteration  was  made  pos* 
sible  by  the  negligence  of  the  maker,  could 
not  give  a  light  of  action  ex  eontraeiu  on  tlie 
instrument    The  action  would  be  in  tort,  or 
on  the  case,  for  the  negligence.    To  make 
the  instrument,  as  altered,  diat  of  the  maker, 
it  must  be  held  that  the  payee,  or  other 
party  by  whom  the  alteration  is  made,  is  hie 
agent) — a  proposition  which  has  sometime* 
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been  advanoed  or  suggested,  but  which  has 
found  but  little  support  in  adjudicated  cases. 
EobarU  v.  Tucker,  16  Q.  B.  660. 

There  Is  oertaioly  no  expectation  or  inten- 
tion on  the  part  of  the  maker  of  a  completed 
instrument  that  the  person  to  whom  it  is  de- 
livered shall  make  any  alteration  thereof, 
nor  docs  it  ever  occur  that  third  persons  act 
with  reference  to  the  supposed  authority  of 
such  person  to  act  as  agent  of  the  maker.  It 
certainly  would  not  be  held  that  a  negli- 
gently drawn  instrument  constituted  the 
payee  the  agent  of  the  maker,  to  change  its 
terms  in  favor  of  one  to  whom  such  person 
should  exhibit  tiie  instrument  as  the  grant 
of  his  power,  and  should  profess  to  act 
under  it.  The  agency,  in  these  cases,  if  one 
existo  at  all,  must  be  a  concealed  one  un- 
known and  unsuspected  by  the  world.  The 
writing  which  creates  the  agency,  if  exhib- 
ited, shows  that  none  exists.  It  is  a  valid 
agency  only  so  long  as  it  is  unknown.  TLe 
ground  of  the  decision  of  Young  v.  Gh'ote, 
given  by  Lord  Cockbum  in  Swan  v.  North 
British  AustraXcuian  Co,,  has  been  accepted 
bv  the  English  courts  as  the  correct  one. 
Halifcbx  Union  v.  Wheeluyrigld,  L.  R.  10 
Excb.  188,  and  Swan  v.  North  British  Aus- 
tralasian Go,,  and  Bank  of  Ireland  v.  Evans* 
Charities  Trustees,  have  been  considered  as 
shaking  the  authoritv  of  Young  v.  Oroie  and 
Baxendale  v.  Bennett,  L.  R.  8  Q.  B.  Div. 
S25.    But,  upon  whatever  ground  the  liabil- 


ity of  the  maker  is  sought  to  be  rested,  we 
are  of  opinion  that  none  can  exist.  The 
maker  of  a  bill  of  exchange  is  not  bound  Uy 
act  upon  the  supposition  that  forgery  will 
be  committed  merely  because  an  opportunity 
is  afforded  by  the  character  of  the  paper  he 

Suts  out.  In  no  relation  of  life  do  men  con- 
uct  their  affairs  as  though  crime  will  be 
committed  whenever  it  may  be.  It  cannot 
be  negligence  to  do  that  which  can  injure  no- 
one  unless  some  one  else  shall  commit  a  fel- 
ony, and  under  circumstances  in  which  no- 
duty  is  imposed  not  to  do  the  act.  A  bailee 
of  goods,  who  negligently  exposes  them  so 
that  they  may  be  stolen,  would  be  liable  to- 
the  bailor  if  they  are  stolen,  but  this  is  be- 
cause he  is  under  duty  to  the  owner  not  to- 
expose  them.  But  if  one  negligently  keeps- 
his  own  property,  and  it  is  stolen,  he  does- 
not  forfeit  his  right  to  reclaim  it  from  a  pur- 
chaser from  the  thief,  because,  as  to  such 
person,  he  is  under  no  duty.  So  one  who 
issues  negotiable  paper  is  under  liability 
only  to  those  who  take  the  contract  he  has. 
made.  He  assumes  no  obligation  of  another 
contract,  though  it  may  be  written  on  the 
same  paper,  and  Is  equally  free  from  liabil- 
ity if  the  agreement  he  has*  made  is  ma- 
terially changed;  for  the  agreement,  a» 
changed,  is  no  more  his  than  if  all  its  term8> 
were  forged. 

'  The  Judgment  is  reversed,  the  demurrer  to  the 
replication  sustained,  and  cause  remanded. 


NEW  YORK  COURT  OP  APPBALa 


John  H.  RICHARDS,  Appt, 

V, 

Samuel   H.  DAY,  Exr.,  etc.,  of   Elizabeth 
Davis,  Deceased,  Retpt, 

OsrN.T.isaj 

!•  The  sifl^er  of  a  blank  bond  whleli  is 
filled  up  thereafter  with  termfl  dilTer- 
ent  frota  those  authorized  by  him  is  not 

bound  thereby  unless  be  bas  become  estopped  as 
to  tbe  holder  of  the  bond  to  deny  that  be  author- 
ised It  to  be  filled  up  in  that  form. 

2«  Parol  evidence  that  a  bond  aned  on 
was  executed  in  blank  and  was  filled  up 
ooDtrary  to  direction  may  be  given  under  a 
■Imple  denial  of  ezeoution  and  delivery. 

(]rehruary7,180a) 

APFEAXi  by  plaintiiT  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
Fifth  Department,  reversing  a  Judgment  of 
the  Monroe  County  Circuit  in  plaintiff's  favor 
on  the  counterclaim  and  granting  a  new  trial 


Noim^The  effect  of  fllUnr  blanks  when  author- 
ity therefor  is  given  la  illustrated  In  the  case  of 
Beed  v.  Morton  (Neb.)  1 L.  B.  A.  788,  where  a  blank 
for  the  name  of  tbe  grantee  was  left  in  a  deed  de- 
livered to  the  gTantor*B  husband  in  order  that  he 
might  convey  the  premises  to  any  pnrohaser  whom 
he  might  find. 

Tbe  present  ease  is  a  somewhat  unusual  one  if 
It  is  not  Indeed  entirely  novel,  although  there  are 
Lk  R.  A« 


as  to  such  claim  in  an  action  brought  to* 
recover  for  services  alleged  to  have  been 
rendered  to  defendant's  testatrix  in  which  de- 
fendant set  up  as  a  counterclaim  a  demand  on 
a  bond  which  had  been  given  by  plaintiff  to* 
said  testatrix.    Beversed, 

Statement  by  Earl*  «7. ; 

The  plaintiff  commenced  this  action  to  re* 
cover  for  services  rendered  and  for  money 
paid  for  the  defendant's  testatrix,  Elizabeth. 
Davis.  The  defendant  put  in  issue  the  al- 
legations of  the  complaint,  and  set  up  as  a 
counterclaim  that  the  plaintiff  and  his  wife 
executed  to  Mrs.  Davis  their  ioint  and  sev- 
eral bond  in  the  penal  sum  or  $8,500,  con- 
ditioned to  pay  her  the  sum  of  $210  on  the- 
6th  day  of  April,  1881,  and  $175  "each  year 
thereafter  during  the  natural  life  of  Elizabeth 
Davis,"  but  no'part  of  the  principal  to  be 
paid,  and  that  the  interest  falling  due  ohi 
April  6th  in  each  of  the  years  1885,  1887, 
1888,  and  1889,  had  not  been  paid,  and  he 
demanded  judgment  against  tbe  plaintiff  for 
these  sums,  with  interest.    The  plaintiff  re- 


nnmerous  cases  as  to  deeds  in  which  is  involved 
the  power  to  authorize  by  parol  the  fllling  of  th» 
blanks  by  an  agent,  and  others  as  to  the  fllling  of 
blanks  in  oommerolal  paper  considered  with  re> 
speot  to  the  peculiar  character  of  such  paper. 

Bee  also  the  case  preceding,  Simmons  v.  Atkinsoa 
ft  L.  Go.  (Miss.)  ante,  600,  as  to  material  altera- 
tion by  flUing  blanks  where  this  is  done  not  by  aa 
agent  but  by  the  payees. 


<x» 


New  Tobk  Court  of  Appeals. 


Feb., 


plied  to  the  counterclaim,  and,  among  other 
<lcfenses,  denied  **that  he  sealed,  executed, 
and  delivered  the  bond  as  set  forth  in  the 
•counterclaim."  Mrs.  Davis  died  April  10, 
1889,  and  plaintiff's  wife  died  before  the 
commencement  of  this  action.  At  the  close 
of  the  evidence  the  defendant's  counsel  asked 
the  court  to  direct  a  verdict  in  his  favor  for 
the  amount  due  on  the  bond,  and  that  motion 
was  denied.  Plaintiff's  counsel  then  asked 
the  court  to  direct  a  nonsuit  in  reference  to 
the  counterclaim,  and  that  was  granted. 
Thereafter  judgment  was  entered  dismissing 
the  plaintiff's  complaint  and  dismissing  the 
•counterclaim.  From  so  much  of  the  judg- 
ment as  dismissed  his  counterclaim,  the  de- 
fendant appealed  to  the  general  term,  and 
there  that  portion  of  the  judgment  was  re- 
versed, and  a  new  trial  as  to  the  counterclaim 
was  granted.  From  the  order  of  the  general 
term  the  plaintiff  appealed  to  this  court. 

Mr,  Qeorge  F.  Teoman,  with  Mewr$, 
Bmith  A  Davis*  for  appellant: 

The  evidence  introduced  to  show  that  the 
alleged  bond  did  not  contain  what  it  was 
agreed  that  it  should  contain  was  competent. 

Chauncey  v.  Arnold,  24  N.  Y.  830;  Dntches$ 
^  G.  County  R,  Co.  v.  Mdbbett,  58  N.  Y.  397. 

Mr,  CwLmmixM  C.  Davy,  for  respondent: 

Plaintiff  became  liable  upon  the  bond  by  his 
signature  to  it  although  his  name  does  not  ap- 
pear in  the  body  of  it. 

Ex  parte  Fulton,  7  Cow.  484;  Perkins  v. 
Goodman,  21  Barb,  218;  Decker  v.  Judson,  16 
K.  Y.  439;  1  Wait.  Act.  &  Def.  676,  citing, 
Sfnit/i  V.  Crooker,  6  Mass.  638;  Pournier  v. 
€yr,  64  Me.  85;  Blakey  v.  Blakey,  2  D^ma, 
468;  Martin  v.  Diyrtch,  1  Stew.  (Ala.)  479; 
Partridge  v.  Jones,  26  Alb.  L.  J.  455,  38  Ohio 
fit.  375,  27  Alb.  L.  J.  249. 

Where  a  bond  is  joint  and  several  an  action 
lies  against  one  or  more  of  the  obligors  at  the 
option  of  the  plaintiff. 

Field  V.  Van  Cott,  15  Abb.  Pr.  N.  S.  349; 
Code  Civ.  Proc.  §  454;  Carman  v.  Plass,  23  N. 
Y.  286. 

Parol  authority  was  sufficient  to  authorize 
Justice  Willard  to  fill  in  the  blanks  in  the 
printed  form  after  it  had  been  signed  and 
sealed. 

Mecbem,  Ag.  p.  70.  note  1\  Knapp  v. 
Maliby,  13  Wend.  587;  Drury  v.  Foster,  69  U. 
8.  2  Wall.  24,  17  L.  ed.  780;  Commercial  Bank 
of  Buffalo  V.  Kortright,  22  Wend.  348.  84  Am. 
Dec.  317;  Woolley  v.  Constant,  4  Johns  54,  4 
Am.  Dea  246;  Fx  parte  Decker,  6  Cow.  60; 
Ex  parte  Kerwin,  8  Cow.  118. 

No  equitable  relief  is  asked  for  by  the  plead- 
ings, nor  has  any  fraud  or  mistake  been  al- 
leged; and  in  the  absence  of  such  allegations 
■DO  equitable  relief  can  be  granted. 

Oould  V.  Cayuga  County  Nat.  Bank,  86  N. 
Y.  83;  Oovlet  v.  Asseler,  22  N.  Y.  225;  Reubens 
T.  Jod,  13  N.  Y.  488. 

The  plaintiff  is  estopped  by  his  own  negli- 
^nce  from  questioning;  the  bond. 

2  Beach,  Modem  Equity  Jurisp.  §  1100; 
Thomas  v.  Bar  stow,  48  N.  Y.  193.  See  cases 
cited  1  Beach,  Modern  Equity  Jurisp.  p.  53: 
Beauford  v.  Neeld,  12  Clark  &  F.  248;  Qlenn 
▼.  Statler,  42  Iowa,  110;  Thomas  ?.  Barstow, 
mipra. 
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Parol  evidence  was  not  admissible  to  con- 
tradict the  bond. 

Marsh  v.  McNair,  99  N.  Y.  178;  Souihwick 
v.  First  y^at  Bank  of  Memphis,  84  N.  Y.  420. 

Earl,  /.,  delivered  the  opinion  ci  the 
court: 

Neither  party  upon  the  trial  asked  to  hare 
the  evidence  as  to  the  counterclaim  submitted 
to  the  jury,  and  there  is  really  no  dispute 
about  It.  Mrs.  Richards,  the  wife  of  the 
plaintiff,  was  the  daughter  of  the  Mrs.  Davis, 
the  testatrix,  and  a  paper  now  appearing  as 
the  bond  set  up  in  the  counterclaim  was 
signed  by  her  and  the  plaintiff  in  pursuance 
of  a  family  arrangement  by  which  Mrs.  Davis 
distributed  property  among  her  children,  and 
agreed  to  take  from  them  bonds  to  secure  her 
support.  The  plaintiff  and  his  wife  and  the 
testatrix  went  to  a  justice  of  the  peace  for 
the  purpose  of  having  a  bond  prepared  and 
executed.  It  was  agreed  between  them  that 
the  testatrix  should  have  the  interest  on  the 
amount  of  the  bond  if  she  needed  it ;  that  if 
she  did  not  need  it,  it  was  not  to  be  called 
for,  and  that  nothing  should  be  due  or  pay- 
able upon  the  bond  after  her  death ;  and  that 
such  an  agreement  should  be  inserted  in  the 
conditions  of  the  bond.  When  the  parties 
called  upon  the  justice,  he  was  not  prepared 
to  write  the  bond,  and  he  produced  a  blank 
bond,  and  told  the  plaintiff  and  his  wife  to 
sign  it,  and  that  he  would  subsequently  fill 
it  up  according  to  the  agreement,  which  was 
stated  to  him  m  the  presence  of  all  the  par- 
ties, and  he  would  deliver  the  bond.  With 
that  understanding,  the  plaintiff  and  his  wife 
signed  the  blank  oond,  and  left  it  with  the 
justice  of  the  peace.  He  thereafter  filled  it 
up  as  it  now  appears,  binding  the  obli^rors 
absolutely  to  make  the  payments  on  the  bond 
as  therein  specified  during  the  life  of  Mrs. 
Davis.  The  claim  of  the  defendant  is  tliat 
the  plaintiff  oould  not,  under  his  reply  sim- 
plv  denying  that  he  sealed,  executed,  and 
delivered  the  bond,  show  by  parol  evidence 
what  the  true  agreement  between  the  parties 
was,  nor  what  instructions  were  given  to  the 
justice  of  the  peace  in  reference  to  filling  up 
and  completing  the  bond,  and  that  the  only 
remedy  of  the  plaintiff,  if  the  bond  was  not 
filled  up  as  agreed,  was  to  have  it  reformed 
80  as  to  make  it  conform  to  the  airreement ; 
and  the  general  term  upheld  this  claim,  hold- 
ing that,  under  the  issue  formed  by  the  reply, 
the  parol  evidence  was  inadmissible  to  con- 
tradict or  vary  the  bond,  and  that,  if  it  did 
not  express  the  true  agreement  between  the 
parties,  the  plaintiff  should  have  interposed 
a  reply  asking  for  its  reformation. 

We  think  the  learned  general  term  fell  into 
error.  If  this  had  been  a  complete  bond  when 
the  plaintiff  signed  it,  although  by  mistake 
or  fraud  it  did  not  express  the  true  agreement 
between  the  parties,  his  sole  remedy  would 
have  been  to  procure  its  reformation,  and. 
when  an  effort  was  made  to  enforce  the  bond 
against  him,  he  could  not  contradict  the  terms 
thereof  by  parol  evidence,  except  by  proper 
allegations  in  his  pleading  asking  for  its  ref- 
ormation. But  here  the  plaintiff  did  not  sign 
any  bond.  He  signed  a  blank  piece  of  paper, 
and  it  would  have  been  sufiicient  for  him  on 
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the  trial  to  prove  that  he  simply  signed  a 
blank  piece  of  paper,  and  then  it  woufd  have 
been  necessary  for  the  defendant  to  show  that 
he  authorizecT  the  blank  to  be  filled  up,  and 
how  and  under  what  circumstances  the  au- 
thority was  given,  and  what  the  authority 
was.  A  party  who  signs  a  blank  piece  of 
paper  cannot*  be  bound  to  the  obligation 
written  therein,  unless  it  can  be  shown  that 
he  gave  the  person  who  wrote  it  authority. 
ChAuncey  v.  AmoiLd,  24  N.  Y.  880;  DutcJieu 
^  C.  County  K  Co.  V.  Mabbett,  68  N.  Y.  897 ; 
I>rury  v.  Foster,  89  U.  8.  2  Wall.  24,  17  L. 
«<1.  780. 

There  might  be  cases  of  an  estoppel  where 
-one  who  signed  a  paper  in  that  way  would 
be  bound  by  it.  But  in  this  case  no  estoppel 
arises,  as  the  action  is  between  one  of  the 
original  parties  and  the  representative  of  the 
other  party ;  so  the  defendant  is  not  in  a  po- 
sition to  complain  if  the  bond  is  given  effect 
according  to  the  true  agreement  l)etween  the 

? sanies.  Suppose  the  justice  of  the  peace, 
nstead  of  inserting  payments  In  this  bond, 
«s  agreed,  had  inserted  therein  a  conveyance 
of  real  estate,  or  a  bond  for  the  absolute  pay- 


ment of  the  principal  of  a  large  lum  of 
money ;  or  suppose  he  had  signed  this  blank 
bond  without  authorizing  any  one  to  fill  it 
up,  and  some  unauthorized  person  had  after- 
ward filled  it  up  as  it  now  appears, — in  ei- 
ther of  these  cases  would  the  oond  thus  filled 
up  and  completed  in  form  have  been  the  bond 
of  the  plaintiff?  Certainly  in  neither  case 
could  it  have  been  said  that  the  olaintifl  ex- 
ecuted such  a  bond.  Here  so  far  as  the  bond 
departed  from  the  agreement  of  the  parties  it 
was  not  the  bond  oithe  plaintiff.  The  only 
authority  tiie  justice  of  the  peace  had  was  to 
insert  in  this  bond  the  precise  agreement  of 
the  parties,  as  directed.  As  he  did  not  do 
that,'  this  is  not,  in  the  form  it  now  appears, 
the  bond  of  the  plaintiff,  and,  under  a  aenial 
that  he  executea  the  bond,  he  may  show  the 
circumstances  under  whif^h  he  signed  his 
name,  and  what  the  agreement  at  the  time 
he  signed  it  was. 

We  are  therefore  of  opinion  that  the  order 
of  the  general  term  s/uniid  be  reversed,  and  the 
judgment  of  the  trial  term  affirmed,  with  costs. 

All  concur. 
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A  Henry  Edward  SANDERS,  by  His  Next 

Friend. 
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^1.  Chapter  189,  Bess.  liawa  1881, 
(pajra.eraphs  dSlSHSSSO,  Gen*  Stat. 
1889)9  is  not  nnconstitational  by  reason 
of  conflict  with  seotlon  IS,  artiole  2,  of  the  Con- 
fltitutlon;  and  the  title  of  the  Act  provldinflr  '*for 
the  organization  and  management  of  the  state 
reform  school,**  to  broad  enough  to  Include  the 
prorisions  of  the  act  permitting  boys  under  the 
age  of  sixteen  to  be  plaoed  in  or  committed  to 
the  school  by  courts  of  record.  Including  pro- 
bate courts. 

IB*  The  words*  *Srho  majr  be  liable  to 
punishment  by  imprisonment***  in  the 

first  subdivision  of  section  i,  chapter  12B,  Bess. 
Laws  1881,  may  be  construed  as  *'who  may  be 
subject  to  punishment  by  imprisonment.**  With 
this  coDstructioD,  that  provtoion  of  the  act  to 
also  coDstitutional. 

8.   A  probate  Jndg^  has  no  aathorlty» 

under  the  first  subdivision  of  section  4,  chapter 
1:^9,  Seas.  Laws  1881,  to  commit  a  boy  under  six- 
teen years  of  age,  without  hto  consent,  and 
against  the  objections  of  hto  pareots,  to  the  re- 
form school,  who  is  charired  only  upon  a  com- 
plaint filed  with  him  with  the  specific  crime  of 
burglary, when  such  boy  has  not  been  previously 

*Headnotesby  HOBTOii,Ch.  J. 


convicted  of  the  offense  by  some  court  having 
jurtodictlon  to  bear  and  try  the  sama 

(April  7,  IfiM.) 

PETITION  on  behalf  of  Henry  Edward 
Sanders  by  W.  F.  Sanders,  his  next  friend, 
for  a  writ  of  habeas  corpus  to  procure  his  re- 
lease from  the  custody  of  J.  W.  Freeborn, 
sheriff  of  McPherson  county  to  which  be  had 
been  committed  to  be  conveyed  to  the  Reform 
School.    Petitioner  discharged. 

Statement  by  Horton,  Ch.  J.: 

On  November  29,  1898,  the  following  com* 
plaint,  duly  verified,  was  filed  with  the  pro- 
bate judge  of  McPherson  county : 

**  State  of  Kansas,  McPherson  County— ss.  : 
In  the  Probate  Court.  E.  F.  Haberlein,  being 
duly  sworn,  on  oath  says  that  Robert  Hunt 
and  Edward  Sanders  are  boys  under  the  age 
of  sixteen  (16)  years ;  that  said  Robert  Hunt 
and  Edward  Sanders  are  liable  to  punishment 
by  imprisonment,  under  the  laws  of  this 
state,  for  the  offense  of  burglary.  That  it 
to  say,  that  on  the  28th  day  of  November, 
1898,  and  in  the  night-time  of  said  day,  in 
the  county  of  McPherson,  and  state  of  Kansas, 
said  Robert  Hunt  and  Edward  Sanders  did 
then  and  there  unlawfully,  feloniously,  and 
burglariously  breals  into  and  enter  the  store 
of  the  said  £.  F.  Haberlein,  in  which  store 


Note.— The  commitment  of  minors  to  a  reform 
«chool  without  conviction  of  crime  is  the  subject 
of  a  Ttote  to  the  case  of  State  v.  Brown  (Minn.)  16  L. 
B.  A.  091.  Si  ace  tkke  subject  is  of  the  highest  im- 
l>ortaDce  and  the  law  concerning  it  is  not  fully  de- 
veloped, decisions  like  the  one  above  reported 
must  be  regarded  with  interest.  This  decision 
«eems  to  represent  the  general  tendency  of  the 
•courts  to  regard  such  commitment  as  a  criminal 
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proceeding  when  It  la  baaed  upon  the  commissfoo 
of  a  criminal  offense,  and  therefore  subject  to  all 
constitutional  restrictions  on  criminal  prosecu- 
tions. • 

See,  on  the  same  subject,  the  recent  ninois  de- 
cision in  the  case  of  People  v.  Dllnols  State  Re- 
formatory Managers,  ante,  189. 

As  to  state  guardianship  of  children,  see  Whalen 
V.  Olmstead  (Conn.)  15  L.  B.  A.  608,  and  fiot«. 
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certain  goods,  wares,  merchandise,  and  other 
valuable  things  were  then  and  there  kept  and 
deposited,  with  the  intent  the  said  ffoods, 
wares,  merchandise,  and  other  yaluable 
things  in  said  store  then  and  there  beinff  to 
steal,  take,  and  carry  away.  £d  F.  Haber- 
lein. 

**  Subscribed  and  sworn  to  before  me  this 
29th  day  of  November,  1898.  [Seal.]  J.W. 
Walker,  Probate  Judge." 

A  warrant  was  issued,  the  boys  were  ar- 
rested, and  five  days*  notice  of  the  time  of 
hearing  the  complaint  was  given  to  the 
parents.  At  such  date  the  boys  appeared,  as 
did  the  county  attorney:  tne  father  and 
mother  of  Rob«rt  Hunt,  and  their  private 
counsel,  Messrs.  Qrattan  &  Qrattan;  the 
father  of  Henry  B.  Sanders,  and  his  counsel. 
Mil  liken  &  Galle.  The  parents  of  Robert 
Hunt  consented  that  the  court  should  commit 
him  to  the  reform  school,  and,  through  their 
private  counsel  and  the  county  attorney, 
vigorously  urged  that  both  boys  should  be  so 
committed.  The  father  of  Henrv  E.  Sanders, 
personal  Iv  and  by  counsel,  so  far  as  he  was 
concerned,  oblected  thereto,  and  insisted  that 
inasmuch  as  there  was  no  other  accusation 
against  him  than  that  of  burglary,  and  that 
as  his  father  not  only  refused  to  consent,  but 
objected,  to  the  court  considering  the  charge, 
and  as  he  had  never  been  tried  or  convicted 
of  the  offense  charged,  the  court  had  no  power 
or  j  uri  sdi ction  to  try  hi  m  therefor.  The  court 
overruled  such  objections  and  proceeded  to 
inquire  into  the  case,  when  a  jury  trial  was 
demanded  by  the  Sandcrses  (father  and  son) , 
which  was  refused ;  and  the  court,  after  hear- 
ing the  evidence,  found  the  charge  of  the 
complaint  to  be  true,  and  that  Robert  Hunt 
was  fourteen,  and  Henry  E.  Sanders  thirteen, 
years  of  age,  and  that  they  were  both  proper 
subjects  for  commitment  to  the  reform  school, 
and  accordingly  so  committed  both  of  them 
until  their  majority,  unless  sooner  discharged 
as  permitted  bv  law.  A  warrant  was  placed 
in  the  hands  o)  J.  W.  Freeborn,  sheriff  of 
McPherson  county,  to  convey  them  to  the 
school ;  but,  before  it  was  executed  as  to 
Henry  E.  Sanders,  a  writ  of  habeas  corpus 
was  sued  out  by  him  in  this  court,  returnable 
on  the  8d  day  of  January,  1894,  at  which  time 
the  sheriff  produced  the  child  in  court,  justi- 
fying his  detention  and  restraint  by  reason 
of  the  complaint,  warrant,  and  proceedings. 
The  case  was  submitted  upon  the  record. 

Messrs.  MflHken  A  Oalle  for  petitioner. 

Mr,  Charles  W«  Web«ter»  for  respond- 
ent: 

If  under  the  statute  in  quesUon,  the  boy  is 
not  liable  to  punishment  until  after  conviction 
then  we  find  these  two  curious  facts  to  exist: 

First,  a  conflict  of  jurisdiction  between  a 
court  of  record,  a  probate  court  and  a  Justice's 
court. 

Second,  any  boy  under  sixteen  who  had 
committed  an  offense  could  not  be  committed 
to  the  reform  school  until  he  had  heen  first 
proeeeded  against  as  a  criminal. 

The  legislature  intended  to  prevent  the  very 
thing  that  the  father  of  Henry  Edward  San- 
ders demands  should  be  done  in  this  case. 
That  is,  that  bis  boy  be  arrested  for  burglary, 
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treated  as  a  common  criminal,  and  upon  con- 
viction in  the  district  court,  be  branded  as  % 
felon  and  be  sentenced  both  to  the  reform 
school  and  to  the  penitentiary,  leaving  the 
choice  with  the  boy  as  to  which  place  be 
will  go. 

The  proceedings  had  by  the  probate  court 
in  this  case  were  not  a  trial  within  the  mean- 
ing of  sections  6  and  10  of  the  Bill  of  Rights. 

StaU  V.  T&peka,  66  Ean.  86.  59  Am.  Bepu 
629;  State  v.  Durein,  46  Ean.  695. 

An  act  of  the  legislature  providing  for  the 
committing  to  an  industrial  school  of  depend- 
ent infant  girls  found  begging,  etc.,  is  not  un- 
constitutional as  being  in  the  restraint  of  per- 
sonal liberty,  nor  because  a  trial  by  jury  is  not 
accorded. 

Ferrier^s  Petition,  108  111.  867,  43  Am.  Rep. 
10;  Boss  V.  Jrting,  14  111.  171. 

A  statute  which  provides  for  the  detentioi^ 
of  a  minor  child,  who  is  incorrigible  and  be- 
yond parental  control,  in  the  * 'house  of 
refuge,  a  reformatory  institution,  under  the 
authority  of  a  commitment  by  a  Justice  of  the 
peace,  is  not  unconstitutional  because  it  au- 
thorizes the  imprisonment  of  a  minor  without 
trial  by  jury  as  guaranteed  by  the  bill  of  rights 
of  Pennsylvania. 

Ex  parte  Croum^  4  Whart.  •. 

The  institution  to  which  they  are  committed 
is  a  school,  not  a  prison;  nor  is  the  character 
of  their  detention  affected  by  the  fact  that  it 
is  also  a  place  where  juvenile  convicts  may  be 
sent  who  would  otherwise  be  condemned  to 
oonflnement 

Prescott  ▼.  8taU,  19  Ohio  St  188,  8  Am. 
Rep.  888. 

A  statute  enacted  that  children  under  a  cer- 
tain age.  who  were  inmates  of  poor  houses,  or 
who  were  abandoned  by  their  parents,  or  who 
were  without  means  of  subsistence,  should  be 
committed  to  industrial  schools  during  minor- 
ity. It  was  held,  not  unconstitutional  as  au- 
thorizing imprisonment  without  due  procese 
of  law. 

Miltoavkee  Industrial  School  ▼.  Milwaukee 
County  Suprs.  40  Wis.  828,  22  Am.  Rep.  702. 

A  reform  school  is  not  a  penal  institution, 
and  in  case  of  conviction  for  crime  sentence  ia 
only  suspended,  and  the  offender  committed 
for  the  purpose  of  being  reformed. 

Be  Mason,  8  Wash.  609. 

The  mode  of  procedure  pointed  out  In  thie 
legislation  is  not  in  violation  of  the  funda- 
mental law  of  the  state  which  provides  that 
the  right  of  trial  by  Jury  shall  remain  invio- 
late. 

8t€tt€  V.  Brown,  16  L.  R.  A.  691,  60  Minn. 
858;  Famham  ▼.  Pierce,  141  Mass.  208,  65^ 
Am.  Rep.  452. 

The  commitment  to  the  reform  school  in 
this  case  is  not  conclusive  upon  the  parent  as 
to  his  right  to  the  custody  of  the  child. 

Milwaukee  Industrial  School  v.  Milwaukee 
County  Suprs,  and  Famham  v.  Pierce,  supra. 

The  title  is:  *'An  Act  to  Provide  for  the 
Organization  and  Management  of  the  State 
Reform  School." 

The  one  object  of  the  act  was  to  determine 
what  boys  needed  reforming,  and  to  provide  a 
place  for  their  reformation. 

Judge  Cooley,  in  treating  of  this  constitu- 
tional question  says:    "The  general  purpose 
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of  these  provisions  Is  accomplished  when  a 
law  has  but  one  general  object  which  is  fairly 
Indicated  in  its  title.  To  require  every  end 
and  means  necessary  or  convenient  for  the  ac- 
complishment of  this  general  object  to  be  pro- 
vided for  by  a  separate  act  relating  to  that 
alone,  would  not  only  be  unreasonable,  but 
would  actually  render  legislation  impossible." 

Cooley.  Const.  Law,  p.  144.  See  also  State 
T.  Barrett,  27  Kan.  218;  State  ▼.  Bush,  45 
Kan.  140;  Cherokee  County  Comre,  v.  State,  86 
Kan.  337. 

TYhile  the  provision  of  the  constitution 
cnight  limit  ana  restrict  the  legislature  in  con- 
ferring the  Jurisdiction  uyon  the  probate  court 
yet  it  did  not  prevent  the  legislature  from 
giving  to  the  probate  iudf^  such  powers  and 
duties  as  were  not  inconsistent  with  those 
^ven  to  the  probate  court  by  the  constitution. 

Be  Johnson,  12  Kan.  102. 

In  State  v.  DennU,  89  Kan.  509.  this  court 
held  that  the  probate  court  is  invested  with 
jurisdiction  to  near  and  determine  whether  a 
settler  upon  school  land  is  qualified  and  enti- 
tled to  purchase  the  land  at  the  appraised 
Taloe,  and  that  its  decision  Is  final  unless  ap- 
pealed from.  Now  it  cannot  be  conteuded 
Ihat  Jurisdiction  in  such  a  case  is  conferred 
upon  the  probate  court  by  the  constitution. 

In  Mendenhall  v.  Burton,  42  Kan.  570,  this 
<x>urt  held  that  the  probate  court  was  author- 
ized under  section  1,  chapter  108,  Ctoneral 
Statutes  of  1868,  to  declare  a  town  then  exist- 
ing to  be  incorporated  as  a  village  and  desig- 
nate the  metes  and  bounds  thereof. 

See  also  as  to  authoritv  conferred  upon  pro- 
bate courts  and  probate  Judges,  Ktrkpatrick  v. 
State,  5  Elan.  678;  Be  Johnwn.tupra;  Intoxt' 
-eating  Liquor  Cases,  25  Kan.  760,  ^7  Am.  Hep. 
284;  Be  Latta,  43  Kan.  584. 

Horton*  Ch,  J.,  delivered  the  opinion  of 
the  court: 

The  petitioner  alleges  that  he  has  been  il- 
legally committed  to  the  state  reform  school 
by  the  probate  court  of  McPherson  county, 
4&nd  seeks  by  this  proceeding  to  be  discharged. 
The  contention  is  that  chapter  129,  Sess.  I^ws 
1881,  is  in  violation  of  section  16,  article  2, 
of  the  Constitution ;  at  least,  that  the  title 
of  the  act  is  not  sufficiently  comprehensive 
to  include  everything  contained  therein, — 
particularly,  that  it  is  not  broad  enough  to 
include  the  provision  of  the  fourth  section  of 
the  act,  giving  courts  of  record,  including 
probate  courts,  power  to  commit  boys  under 
sixteen  ye^rs  of  age  to  the  reform  school. 
Gen.  Stat.  1889,  par.  6516.  ''Organization*' 
is  defined  as  **an  arrangement  of  parties;" 
^  the  act  of  organizixrx,  **  as  **  the  organization 
of  a  government,  or  of  flocks,  or  of  a  railroad 
or  other  corporation,  or  of  an  army,  or  of  an 
expedition ;"  "the  connection  of  parts  in  and 
for  a  whole,  so  that  each  part  is,  at  once,  end 
and  means.*  "Socially  as  well  as  in- 
dividually, organization  is  indispensable  to 
growth. "  "  Management"  is  defined  as  "  gov  ■ 
emment ;  control ;  superintendence ;  physical 
or  manual  handling  or  guidance ;  the  act  of 
managing  by  direction  or  regulation ;  admin- 
istration,— as  tlie  management  of  a  family, 
or  of  a  household,  or  of  servants,  or  of  great 
enterprises,  or  of  great  affairs."    A  "school" 
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is  defined  as  "  an  institution  for  learning ;  an 
educational  establishment;  a  place  for  ac- 
quiring knowledge  and  mental  training;* 
"an  assemblage  or  scholars,  those  who  attend 
upon  the  instruction  in  a  school  of  any  kind ;" 
"a  body  of  pupils,  collectively,  in  any  place 
of  instruction,  and  under  instruction  of  one 
or  more  teachers;"  "the  disciples  or  fol- 
lowers of  a  teacher;"  and  "any  place  or 
means  of  discipline,  improvement,  instruc- 
tion, or  training."    When  we  speak  of  "or- 
ganizing a  corporation,"  we  mean  the  filing 
of  its  character,  the  designation  of  its  shares 
of  stock ;  the  selection  of  its  directors ;  every- 
thing necessary  to  organize,  or  bring  into  ex- 
istence, or  create  a  corporate  body.    The  au- 
thority to  organize  and  manage  or  govern 
an  army,  unless  otherwise  restricted,  gives 
power  CO  the  commander  in  chief,  or  those 
m  authority,  to  bring  together,  to  collect,  to 
assemble,  to  recruit  persons  for  military  serv- 
ice, and  thereby  to  bring  Into  existence  or 
create  a  military  force,  and  to  increase,  de- 
crease, or  change  the  same,  or  any  part  tliere- 
of,  as  well  as  to  command,  direct,  and  reg- 
ulate the  force  or  army  after  it  is  organizai 
or  brought  into  existence.    We  do  not  intend 
to  sav  that  "  the  organization  of  a  school"  is 
broad  enough,  in  its  strict  sense,  to  literally 
create  or  make  boys  or  girls.    But  these 
words,  construed  together,    are  sufficiently 
broad,  within  their  usual  and  ordinary  mean- 
ing, to  signify  the  bringing  in,  the  bringing 
together,  the  collecting,  the  placing  in,  the 
committing  of  boys  or  other  inmates  to,  a 
school ;  that  is,  the  organizing,  or  bringing 
into  existence,  or  creating  a  school.    Section 
4,  which  is  criticised  as  not  within  the  title 
of  the  act,  provides,  in  connection  with  other 
sections  of  the  act.  the  way  in  which  bovs 
are  collected,  brought  in,  6r  committed  to  the 
school;  that  is,   the  manner  in  which  the 
school  is  organized,    or  brought  into  C2:is- 
tenoe,  kept  in  existence,  and  operated,  with 
boys  or  inmates.    The  organization  and  man- 
agement of  a  school  relate  to  one  subject. 
Construing  all  of  the  words  of  the  title  of 
chapter  129,    we  think  there  is  sufficient 
therein  to  authorize  something  more  than 
provisions  to  merely  systematize  and  regulate 
an  existing  school,  or  an  existing  place  of 
discipline,    instruction,    or  training.    Evi- 
dently, the  legislature  intended  by  the  title 
one  whose  scope  was  broad  enough  to  embrace 
the  bringing  together,  the  collecting,  and  the 
furnishing  of  pupils  or  inmates  to  or  for  a 
refoim  school.    Not  only  that,  but  the  title 
is  broad  enough  to  include  provisions  in  the 
act  for  bringing  in  or  bringing  together,  for 
collecting  and  furnishing,  whatever  is  nec- 
essary to  complete  and  carry  on  a  reform 
school.    The  general  rule  is  that,  in  deter- 
mining whether  an  act  of  the  legislature  is 
c< institutional,  it  is  the  duty  of  the  courts  to 
give  such  construction  to  it,  if  possible,  as 
will  uphold  all  of  its  provisions.    Then, 
again,  it  Is  not  necessary  that  the  title  to  an 
act  should  be  a  synopsis  or  abstract  of  the 
entire  act,  in  all  its  details.    It  is  sufficient 
if  the  title  indicates  clearly,  thou^in  gen- 
eral terms,  the  scope  of  the  act.     With  our 
construction  of  the  title  of  the  act  and  the 
provisions  thereof,  we  think,  within  the  prior 
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decisions  of  this  court,  that  the  constitu- 
tioDftlity  of  the  act  may  be  upheld.  Woodruff 
▼.  Baldtotn,  23  Ean.  491 ;  State  v.  Barrett, 
27  Kan.  218 ;  Cherokee  County  Convrs.  ▼.  State, 
86  Ean.  887 ;  State  ▼.  Bueh,  45  Ean.  140 ; 
Gooley,  Const.  Law,  144. 

The  other  contention  of  the  petitioner 
against  the  commitment  is  more  serious.  In 
the  act  the  legislature  has  provided  for  com- 
mitments to  the  school  of  boys  under  sixteen 
years  of  age,  in  the  followin;;  manner: 
finder  nection  8,  any  boy  who  shall  have  been 
convicted  of  an  oiiense  punishable  b^  im- 
prisonment; under  the  nrst  subdivision  of 
section  4.  any  bojr  who  may  be  liable  to  pun- 
ishment by  i'mprisonment  under  any  existing 
law  of  the  state;  under  the  second  subdivi- 
sion of  section  4,  any  boy,  with  the  consent 
of  his  parents  or  guardian,  against  whom  the 
charge  of  any  crime  or  misdemeanor  shall 
have  been  made,  the  punishment  of  which, 
on  conviction,  would  be  confinement  in  a 
jail  or  prison  ;  under  the  third  subdivision 
of  section  4,  any  boy  who  is  incorrigible, 
etc.  ;  and,  under  section  5,  any  boy,  with  his 
consent,  who  shall  be  arraigned  for  trial,  in 
any  court  competent  to  trv  the  case,  on  any 
charge  under  the  criminal  code  for  violation 
of  any  law  of  the  state,  which,  upon  con- 
viction, would  subject  him  to  imprisonment. 
Oen.  Stat.  1889,  pars.  6515-6517.  If  the  peti- 
tioner in  this  case  had  been  duly  convicted 
of  any  offense  known  to  the  laws  of  the  state, 
punishable  by  imprisonment,  we  think  he 
could  have  been  sentenced  and  confined  to  the 
reform  school,  under  section  8  of  the  Act.  Or 
if  he  had  been  committed  to  the  reform  sciiool 
by  the  probate  court  of  McPherson  county, 
or  any  other  court  of  that  county,  under  the 
second  and  third  subdivisions  of  section  4, 
or  if  he  had  been  committed,  with  his  con- 
sent, under  section  5,  we  would  have  no 
hesitation  in  enfoicing  the  order.  **The  ten- 
dency of  the  courts,  in  construing  the  powers 
of  committing  magistrates  and  other  officials 
empowered  bv  statutes  to  place  minors  in 
juvenile  institutions  for  care  and  guardian- 
ship, and  in  passing  upon  their  proceedings, 
is  to  disregard  mere  technicalities,  and  to 
give  such  interpretation  to  the  statutes  as  to 
carry  out  their  benevolent  design,  and  sustain 
the  proceeding  in  pursuance  thereof,  when 
such  course  is"  evidently  to  the  advantage  of 
the  minor."  80  Cent.  L.  J.  58,  and  cases 
cited;  Be  Maeatt,  8  Wash.  609;  Ex  parte 
Crouee,  4  "Whart.  9 ;  State  v.  Brown,  50  Minn. 
858,  16  L.  R.  A.  691 ;  Furrier's  Petition,  108 


111.  867,  42  Am.  Kep.  10;  McLean  Covnty^^ 
Humphreys,  104  111.  37S;  Mibmukee  Indue^ 
trial  Sefu)6l  v.  Milttaukee  County  Suprs.  40 
Wis.  Z2S',Fhmham  v.  Pierce,  141  Mass.  203, 
50  Am.  Rep.  452 ;  Both  v.  Hottee  oj  Befuge^ 
81  Md.  829. 

The  petitioner  was  tried  upon  a  complaint 
before  the  probate  judge,  charging  him  witl^ 
the  specific  offense  of  burglary.  It  is  not 
allesfcd  in  the  complaint  that  he  is  incor- 
rigible, or  otherwise  a  fit  person  to  be  sent 
to  the  reform  school.  The  probate  judge- 
found  that  the  complaint  charging  him  with 
burglary  was  true.  The  petitioner  has  not 
consented  to  his  commitment,  and  his  parents 
strenuously  object.  We  do  not  think  thi» 
order  can  be  enforced.  If  the  first  subdivi- 
sion  of  section  4  must  be  construed  as  au- 
thorizing courts  of  record,  including  probate 
courts,  to  commit  any  boy  under  sixteen 
years  of  age,  without  his  consent,  and  ai^ainst 
the  objections  of  his  parents,  to  the  reform 
school,  who  is  charged  only  with  a  specifie 
criminal  offense,  like  burglary,  punishable 
by  imprisonment,  without  a  trial  or  hearini^ 
according  to  due  process  of  law,  then  it  is- 
doubtful  if  that  part  of  the  statute  is  consti- 
tutional. State  V.  Bay,  68  N.  H.  406,  5$> 
Am.  Rep.  529 ;  Com,  v.  Horregan,  127  Mass. 
450. 

The  proceedings  in  this  case  are  in  th» 
nature  of  a  conviction  for  a  specific  crime  by 
a  court  having  no  criminal  jurisdiction.  Sucli. 
a  conviction  ought  not  to  be  had  in  an  ir- 
regular and  improper  way,  even  if  not  fol- 
lowed by  any  sentence  oiT  imprisonment,  or 
other  punishment.  If,  however,  the  boye 
^'who  may  be  liable  to  punishment  by  im- 
prisonment" do  not  iDcur  such  liability  until 
they  are  convicted  in  the  usual  form,  the  first 
subdivision  of  section  4  may  have  some  opera- 
tion. We  think  that  the  words  **  may  be  1  iablo 
to  puniRhment'*  should  be  construed  as  mean- 
ing **  subject  to  punishment.  **  **  Liable"  has, 
also,  that  meaning.  Courts  of  record,  includ- 
ing probate  courts,  may  possibly  have  the  au- 
thority, where  a  boy  under  sixteen  years  of 
age  has  been  convicted  of  a  criminal  offense 
punishable  by  imprisonment,  and  sentenced 
to  a  prison  by  a  justice  of  the  peace,  or  a 
court,  afterwards  to  commit  him  to  the  reform 
school.  The  provisions  of  the  act,  however, 
should  be  given  such  a  construction  as  to  keep  - 
them  within  the  limits  of  thiB  constitution. 

The  petitioner  will  be  diecharged. 

All  the  Justices  concur. 


PENNSYLVANIA  SUPREME  COURT. 


Norah  S.  GRAEFP 

V. 

PHILADELPHIA  &  READING   R    CO., 

Appt, 

a6iPa.23a) 

1.  The  unoeiialt  rade»  and  hasty  act  of  a 


•tranf^r  in  mshingf  thron^h  a  door 

wbile  hurryinflr  to  take  a  train,  thereby  violently 
striking  a  person  on  the  other  side,  does  not 
render  the  carrier  liable. 

8.  A  door  snch  as  are  In  eommon  aso 
does  not  show  neg^li^enee  of  a  rail- 
road company  because  it  is  not  all  made  of 
glass  above  the  middle,  so  persons  on  opposite 


Note.— The  obx^nmstanoes  of  the  above  ease  re- 
quire a  new  application  of  the  law  as  to  negligence 

28  L.  R  A. 


of  a  carrier  In  respect  to  depots  and  approaches  to 
trains. 


1894. 
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■ides  ofln  see  each  other,  nor  because  a  ecre w-eye 
4  feet  10  iocbea  from  the  bottom  projeote  9-16  of 
an  Inch  beyond  the  surface  and  causes  injury  to 
a  penion  against  whom  it  ta  violently  pushed  by 
another  hurrying  to  a  train. 

(April  28, 189IJ 

APPEAL  by  defendant  from  a  Judgment  of 
the  court  of  Common  Pleas,  No.  1,  for 
Philadelphia  County  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  per- 
soDal  injuries  alleged  to  have  resulted  from 
defendant's  negligence.     Reversed. 

Outside  the  door  of  one  of  defendant's  sta- 
tions was  a  storm  house,  having  doors  which 
swung  both  ways.  £ach  awing  door  was  42 
inches  wide,  oi  which  8  inches  in  the  center, 
from  the  lock-rail  up  was  of  glass.  The  rest 
was  of  wood  4  feet  10  inches  above  the  pave- 
ment. A  screw-eye  was  inserted  in  the  door,  to 
hold  it  back  when  the  weather  was  sufficiently 
warm  to  warrant  it.  On  the  day  of  the  acci- 
dent for  which  this  suit  was  brought,  the  plain- 
tiff passed  through  the  station  door  into  the 
Btorm-house,  when  one  of  the  swing  doors  was 
pushed  violently  in  by  a  person  coming  from 
without,  and  the  screw-eye  struck  plaintiff  on 
the  forehead,  causing  the  injury  complained 
of. 

Further  facts  appear  in  the  opinion. 

Mr.  OaTin  w.  Hart^  for  appellant: 

The  railroad  company  is  not  bound  to  pro- 
tect its  passengers  from*  such  rudeness  as  made 
the  ground  of  action  in  this  case. 

EUinger  v.  Philadelphia,  W.  S  B,  K  Co, 
158  Pa.  215. 

The  cause  of  the  accident  was  the  improper 
act  of  a  passenger  and  the  plaintiff  cannot  re- 
cover. 

Kies  V.  Erie,  185  Pa.  144;  Bieenbrey  v. 
Pennsylvania  6o.  for  Insurance,  141  Pa.  566. 

Ordinarily  the  question  of  proximate  and 
remote  cause  is  for  the  jury:  but  where  facts 
are  not  in  dispute,  the  determination  is  for  the 
court. 

Haag  v.  Lake  Shore  AM.  8.  R.  Cd,SXi  Pa. 
293,  27  Am.  Ilep.  653;  West  Mahonoy  Twp.  v. 
Watson,  112  Pa.  575,  116  Pa.  344;  Bun- 
ting V.  Boggsett,  12  L.  R  A,  268, 189  Pa.  868; 
Herr  v.  Lebanon,  16  L.  R.  A.  106, 149  Pa.  226. 

Messrs.  William  C.  Oroaa  and  Thomas 
F.  Gross*  for  appellee : 

This  accident  happened  by  reason  of  the 
improper  construction  of  the  storm  door.  It 
was  not  a  properly  constructed  door  for  the 
place  or  manner  in  which  it  was  used. 

Hayman  t.  Fenmylvania  K  Co.  118  Pa. 
608. 

Green*  J.,  delivered  the  opinion  of  the 
court : 

The  act  which  caused  the  plaintiff's  in- 
Jury  wan  not  the  act  of  the  defendant,  nor  of 
any  of  its  agents  or  employes.  It  wns  ex- 
clusively the  act  of  a  total  stranger,  over 
whom,  or  whose  actions,  the  defendant  had 
not  the  slightest  control.    Moreover,  his  ac- 


tion was  not  the  usual,  customary  conduct 
of  an   intending   passenger,   about  to   pass 
through  the  door  in  question;  but   it  waii 
rude,  impatient,  and  unusual.     The  plain- 
tiff herself  thus  describes  the  manner  of  her 
injury :    Having  said  she  was  just  about  go- 
ing out  of  the  door,  and  had  her  hand  up  at 
the  door,  and  her  left  foot  on  the  pavement, 
she  was  asked :    **  Q.  Where  was  the  right 
foot?    A,  On  the  step;  and  going  out  there 
was  a  gentleman  walked  in,  or  came  run- 
ning, to  make  the  train,  and  as  he  ran  in  he 
knocked   the   door  against  my  head.      Q. 
Where  did  he  hit  your  head?    A,  He  struck 
me  right  there  on  the  forehead."    The  plain- 
tiff's witness  Emma  Bettker,  helng  the  only 
other  witness  who  described  the  manner  of 
the  injury,  testified  as  follows  upon  the  same 
subject:     ''As  we  were  going  out  of  the 
door,  Norah  put  her  hands  up  to  the  door, 
to  go  out,  while  two  gentlemen  came  a  rush- 
ing in,  and  threw  t^e  door  on  Norah.  and 
we  were  still  going  to  pass  out,  when  there 
was  a  gentleman,  coming  from  the  depot, 
says:    'Why,  Miss,  he  has  broke  the  skin. 
You  had  better  go  in. '  "    The  foregoing  is 
the  whole  of  the  testimony  descriptive  of 
the  injury,  except  the  plaintiff's  cross-ex- 
amination, which  is  substantially  similar  to 
the  testimony  in  chief.     It  is  manifest  there- 
fore, that  the  plaintiff's  injury  was  exclu- 
sively the  result  of  the  unusual,  rude,  and 
hasty  act  of  a  stranger.     Dealing  with  just 
such  a  question  as  tbis,  in  the  case  of  EUinger 
V.  Philadelphia,  W.  d  B,  B.  Co,,  163  Pa.  216, 
we  held  that  a  common  carrier  is  not  bound 
to  protect  its  passengers  from  rudeness  or 
bad  manners  on  the  part  of  strangers  or  other 
passengers,  unless  such  conduct  amounts  to 
a  breach  of  the  peace.     A  woman  is  not  en- 
titled to  recover  damages  from  a  railroad 
company  for  personal  injuries,  where  it  ap- 
pears from  her  own  testimony  that,  when  she 
was  about  to  descend  from  the  lower  step  of 
a  car  to  the  ground,  she  was  jostled  off  by 
another  passenirer  rudely  pushing  b^  her  to 
enter    the    car.      Our    Brother    Williams, 
delivering  the  opinion,   said:     ''She   had 
reached  the  lowest  step,  and  was  in  the  act 
of  stepping  from  it  to  the  platform,  when  an 
impatient  man,  desiring  to  take  the  train  at 
that  station,  stepped  upon  the  step  she  was 
leaving,  and  in  so  doing  crowded  or  jostled 
her,  and  she  fell.    The  immediate  cause  of 
her  fall  was  the  act  of  the  impatient  man,  in 
his  efforts  to  get  upon  the  car.     .     .     .    But 
protection  against  bad  manners  is  not,  so  far 
as  I  am  aware,  one  of  the  duties  owing  by 
a  carrier  to  its  passengers.     Rudeness  is  a 
breach  of  no  positive  law.     The  ordinary 
cars  are,  and  must  be,  open  to  the  masses, 
among  whom  there  will  be  different  degrees 
of  intelligence  and  politeness;  differences  in 
physical  vigor  and  temperament.     There  is 
therefore,  necessarily  a  certain  amount  of 
rudeness,  of  haste,  of  selfish  disregard  of  the 
nerves  and  of  the  comfort  of  others,  to  be 


As  to  measure  of  care  necessary  in  respect  to 
platrorms  and  approaches,  see  note  to  Johns  v. 
Charlotte,  a  &  A.  R.  Go.  (&  0.)  80  L.  B.  A.  fi20. 

As  to  du^  to  maintain  safe  approaches  beyond 
carrier^  own  premises,  see  note  to  Skottowev. 

28  L.  a  A. 


Oregon  Short  line  Sc  TJ,  N.  B.  Go.  (Or.)  10  L.  B.  A. 
508. 

As  to  the  persons  for  whom  platforms  must  be 
kept  safe,  see  note  to  Dowd  v.  Chicago,  M.  4  8k. 
P.  B.  Co.  ( W^is.) »  L.  B.  A.  687. 
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met  with  wherever  men  and  women  con- 
gregate,— whether  upon  railroad  trains,  in 
places  of  amusement,  or  upon  tho  streets  of 
a  city.  Unless  such  conduct  amounts  to  a 
breach  of  the  peace,  the  officers  of  the  law 
<:an  take  no  cogoizance  of  it ;  and  carriers  are 
not  bound  to  prevent  it,  or  liable  in  damages 
for  its  appearance  about  their  stations  or 
trains.  The  plaintiff  was  the  victim  of  an 
act  of  rudeness."    All  of  this  language  is 

f precisely  applicable  to  the  present  case.  An 
mpatient  traveler,  in  a  hurry  to  make  a 
train,  rushes  ahead  heedlessly,  pushes  the 
•door  open  violently,  and  causes  the  door  to 
strike  the  plaintin  with  force,  and  injures 
the  plaintiff.  It  was  an  act  of  rudeness,  of 
which  the  plaintiff  was  the  victim.  That 
the  stranger  was  responsible  for  his  act  there 
can  be  no  doubt,  but  that  the  defendant  shall 
be  made  to  suffer  in  damages  for  such  an  act 
is  intolerable  and  unjust,  to  the  last  degree. 
It  is  subject  to  no  duty  to  guard  against  such 
4icts,  and  therefore  is  not  negligent  in  that 
regard. 

But,  says  the  plaintiff,  the  defendant  is 
negligent  in  the  construction  of  the  door,  and 
theren>re  should  be  liable.  A  couple  of 
•carpenters  are  examined,  who,  after  the  event, 
say  the  door  was  defective  because  it  was 
not  all  glass  above  the  middle  rail,  so  that 
persons  could  see  each  other  coming  to  the 
•door.  It  is  not  at  all  certain  that  the  same 
accident  would  have  been  avoided  if  this 
door  had  been  built  in  that  way,  because  the 
same  spirit  of  impatience  and  rudeness 
would  have  prompted  the  same  act  of  haste 
in  opening  the  door  to  get  through  quickly, 
although  another  person  was  visible  on  the 
•other  side.  But  tne  best  illustration  of  the 
fallacy  of  the  attempt  to  establish  negligence 
in  this  way  is  afforded  bv  one  of  our  own 
cases  Bayman  v.  Penmylvania  B,  Co.  118 
Pa.  508.  There  the  door  for  the  transit  of 
the  passengers  from  the  wharf  to  the  boat 
was  constructed  precisely  as  the  carpenters 
said  this  one  should  have'been,  viz.  all  glass 
above  the  middle  rail.  But  it  happened  that 
a  passenger  going  through  it,  just  behind 
another  passenger,  put  up  his  hand  to  push 
it  open,  and  he  struck  the  glass  with  force 
-enough  to  break  it;  and,  his  hand  having 
been  cut  severely  by  the  broken  glass,  he 
broueht  an  action  against  the  company,  and 
sought  to  recover  upon  the  presumption  of 
negligence  arising  from  the  mere  fact  of  the 
accident.  But  we  refused  to  sanction  that 
proposition,  and  held  that  the  door  was  no 
part  of  the  machinery  used  for  the  carriage 
of  passengers,  and  that  the  plaintiff,  in  order 
to  recover,  must  prove  negligence  affirma- 
tively. In  that  case  the  accident  resulted 
from  the  presence  of  too  much  glass  in  the 
door,  and  in  this  case  it  was  contended  there 
was  too  little.  But  both  contentions  were 
untenable.  The  doors  were  both  such  as  are 
in  common  use,  and  the  mere  construction  of 
neither  of  them  justified  an  inference  of  neg- 
ligence. The  present  case  is  much  stronger 
than  the  Hayman  Cate^  because  in  that  5ie 
injury  was  the  result  of  the  mere  ordinary 
use  of  the  door,  while  here  it  was  the  result 
of  the  violent  act  of  a  stranger. 
Again,  it  is  contended  that  the  presence  of 
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a  small  screw-eye  on  the  inner  surface  of  the 
door  was  the  immediate  means  bv  which  the 
injury  was  inflicted,  snd  therefore  it  was 
negligence  to  have  it  in  a  position  where  it 
could  strike  the  plaintiff's  nead.  There  was 
no  proof  that  such  an  appliance  was  not  a 
usual  and  suitable  device  for  holding  the 
door  open  when  the  weather  did  not  require 
it  to  be  closed,  but  it  was  contended  that  it 
should  have  been  at  the  top  or  the  bottom  of 
the  door,  so  that  it  could  not  have  hurt  the 
plaintiff.  It  was  a  very  small  screw-eye, 
and  only  projected  nine-sixteenths  of  an  inch 
beyond  the  surface.  It  was  located  four 
feet  and  ten  inches  from  the  bottom  of  the 
door,  and  it  happened  that  the  plaintiff  was 
of  a  sufficiently  short  stature  to  bring  her 
head  on  the  level  with  this  little  appliance. 
It  is  a  sufficient  reply  to  the  argument  de- 
rived from  this  source  to  say  tliat,  if  the  eye 
had  been  at  the  bottom  of  the  door,  it  might 
have  struck  her  ankle,  and  injured  her,  as 
was  the  fact  in  the  case  of  Kies  v.  Brie^  185 
Pa.  144.  There  the  plaintiff— who  was  a 
woman,  also — was  passing  along  the  street 
in  front  of  an  engine  house,  when  the  door, 
which  projected,  when  open,  six  feet  over 
the  pavement,  was  suddenly  thrown  open, 
and  struck  the  plaintiff  on  the  ankle,  ana  in- 
jured her  seriously.  She  brought  an  action 
against  the  city  for  the  injury,  but  the  court 
below  granted  a  nonsuit,  which  this  court 
sustained.  It  was  claimed  that  the  build- 
ing was  negligently  constructed,  as  to  the 
doors,  and  therefore  the  city  was  liable,  but 
we  held  otherwise.  Mr.  CkiefJuitice  Pazson 
said,  in  the  opinion:  "It  is  true  the  doors 
of  the  engine  house  opened  outwards,  and 
were  operated  by  springs,  which,  when  cer- 
tain bolts  were  pulled,  opened,  or  assisted 
in  opening,  the  doors.  The  case  was  argued 
upon  the  theory  that  when  the  bolts  were 
pulled  the  springs  opened  tho  doors  sud- 
denly, and  with  great  violence.  In  such 
case,  as  they  swept  across  a  considerable 
portion  of  the  pavement,  in  opening,  it  can 
readily  be  seen  that  they  might  be  a  danger- 
ous trap  to  injure  persons  passing  along  the 
said  pavement.  The  only  testimony  on  the 
part  of  the  plaintiff  upon  this  subject  was 
substantially  as  follows:  'When  the  bolts 
are  pulled  you  have  to  start  the  doors  a  little 
bit,  and  then  the  spring  takes  hold,  and  helps 
swing  the  door  open.  Sometimes  they  are 
open^  quick,  ana  sometimes  not  so  quick. 
Ir  the  wind  is  blowing,  it  is  difficult,  and 
you  have  to  follow  the  door  and  push  it 
along ;  and  when  there  is  no  wind  they  swing 
freely.  *  As  the  plaintiff  was  nonsuited,  she 
is  entitled  to  all  the  deductions  which  can 
fairly  be  drawn  from  this  evidence.  Tested 
by  this  rule,  however,  it  is  not  sufficient  to 
justify  a  ]urv  in  finding  tliat  the  doors  of 
the  engine  house  were  defectively  con- 
structed, and  dangerous  to  citizens  using 
the  pavement.  It  is  evident  that  the  only 
object  and  effect  of  the  springs  were  to  aid 
the  firemen  in  swinging  open  the  heavy 
doors.  It  is  not  only  possible,  but  probable, 
that  on  the  occasion  referred  to,  if  the  door 
was  opened  rapidly  and  violently,  as  con- 
tended by  the  plaintiff,  it  was  the  result  of 
a  push  by  the  person  who  opened  it.     For 
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iilB  ^srelMnMflB  or  negligence  the  city,  under 
•«11  ^  authorities,  is  not  liable,  and  we  have 
Already  said  there  was  not  sufficient  evidence 
•of  the  faulty  construction  of  the  building 
to  submit  to  the  jury."  Just  so  in  the  pres- 
ent case.  The  defendant  is  not  responsible 
for  the  act  of  the  stranger  in  pushing  open 
the  door  in  a  rude  and  violent  manner.  If 
it  had  been  opened  in  the  ordinary  and  usual 
manner,  the  plaintiff  would  not  have  been 
hurt.  But  the  defendant  is  not  bound  to  take 
precautions  against  the  unusual  and  negli- 
gent use  of  its  appliances  by  strangers  or 
others.  If  they  are  reasonably  safe,  when 
used  with  ordinary  care,  and  in  the  manner 
that  prevails  with  the  mass  of  mankind,  the 
-duty  of  the  party  who  supplies  them  is  per- 
formed. A  very  apt  illustration  of  this  doc- 
trine is  found  in  the  case  of  Eitmbrey  v. 
Ptnntylwmia  Co,  for  Insurance^  141  Pa.  566. 
There  a  fence  was  erected,  inclosine  the  front 
steps  of  a  residence,  and  having  a  door  there- 
in extending,  when  wide  open,  ten  inches 
beyond  the  limit  within  which  obstructions 
were  permitted  by  a  citv  ordinance.  The 
plaintiff,  an  old  man,  sixty- nine  years  of 
age,  was  passing  along  the  footwalk'in  front 
-of  the  house,  when  suddenly  the  door  or  gate 
in  the  fence  was  thrown  open,  and  struck 
him,  causing  hira  to  fall,  and  suffer  a  fract- 
ure of  his  thigh.  A  verdict  was  recovered 
in  the  court  below,  but  we  reversed  the 
Judgment  without  a  venire.  We  said : 
^The  Hccident  did  not  result  from  the  erec- 
~tion  of  the  fence.  That  was  harmless  enough, 
and,  if  in  violation  of  the  city  ordinance, — 


which  does  not  clearly  appear, — was  not 
necessarily  dangerous,  or  likely  to  injure 
any  one.  The  proximate  cause  of  the  iniury 
to  the  plaintiff  was'the  throwing  open  of  the 
door  suddenly.  It  was  not  contended  that 
this  was  done  by  the  company,  or  by  any 
agent,  employ^,  or  servant  thereof.  There 
is  no  room,  therefore,  to  apply  the  doctrine 
of  respondeat  superior. "  Al  1  of  this  is  exactly 
pertinent  to  the  present  contention.  For  the 
rude  and  hasty  act  of  the  stranger,  the  de- 
fendant is  not  responsible.  The  screw  eye 
was  a  perfectly  proper  appliance  to  be  upon 
the  door,  to  fasten  it  back.  In  itself,  it  was 
entirely  innocent,  and  was  not  by  any  means 
so  prominent  as  the  knob  of  a  door,  or  an 
outside  lock,  or  a  key  projecting  therefrom. 
In  all  the  ordinar]^  uses  of  the  door,  there 
was  not  the  least  liability  to  inflict  injury, 
resulting  from  its  presence.  It  is  not  pos- 
sible to  regard  it  as  any  more,  or  even  as 
much,  a  source  of  danger,  as  a  projecting 
knob  or  lock  or  kev,  or  even  a  piece  of  carv- 
ing, or  an  old-fashioned  knocker.  We  are 
perfectly  clear  that  the  mere  presence  of  such 
an  appliance  on  the  surface  of  a  door  is  not 
the  least  evidence  of  negligence  in  the  con- 
struction of  the  door,  and  the  same  is  true  of 
the  glass  plate.  Upon  the  whole  testimony, 
we  are  of  opinion  that  the  case  should  have 
been  withdrawn  from  the  jury,  with  a  bind- 
ing instruction  to  find  a  verdict  for  the  de- 
fendant. We  sustain  the  5th,  6rh,  7th,  and 
8th  assignments  of  error.  The  others  are  im- 
material. 
Judgment  reversed. 
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.  Geoige  B.  GOBRECHT,  Flff.  in  Err., 

«. 

City  of  CINCINNATL 

'       oa  Ohio  St. — ) 

'^l.  Compenflatioii   of  a  pnblie  ollleer 

llzed  by  a  provlsloo  that  **eaoh  member  of  the 
board  who  Is  present  during  the  entire  aeMion  of 
any  reiniUtf  meetlnfr,  and  not  otherwiae.  shall  be 
entitled  to  receive  $6  for  bis  attendance,**  is  not 
**aalar7*'  within  the  meaning  of  section  SO  of  arti- 
ele  ^  of  the  Constitution,  which  provides  that 
**Tbe  general  assembly,  in  oases  not  provided  for 
In  this  Oonetltution,  shall  fix  the  term  of  ofBee, 
and  the  oompeniiation  of  aU  oflSceis;  but  no 
cluuuie  therein  shall  afFeot  the  salary  of  any  offl- 

^Headnotes  by  the  Ooubt. 


cer  daring  his  ezlstinff  term^  unless  the  offloe  be 
abolished." 

8*   An  Increase  lathe  oompensation  of 

such  officer  during  his  term  is  not  prohibited  by 
the  Oonstitation. 
8*   An  action  at  law  against  the  city  is 
a  proper  form  of  remedy  to  determine 
plaintUTs  right  to  the  increased  pay* 

(February  27, 1884»> 

ERROR  to  the  Circuit  Court  for  Hsmilton 
County  to  reyiew  a  judgment  affirming  a 
judgment  of  the  Court  of  Common  Fleas  in 
favor  of  defendant  in  an  action  brought  to 
compel  payment  by  defendant  to  plaiottff  of 
certain  extra  compensation  to  which  he  alleged 
he  was  entitled  under  the  state  statute.  Re- 
versed, 


l^OTB.'-Cdnttftiftfofial  proTiibttfon  aaatiMt  ehanae  of 
mUary  during  term  as  affecHng  fees. 

We  have  not  found  that  any  cases  other  than  the 
present  one  and  that  of  Thompson  y.  Phillips,  12 
Ohio  8t.  817.  which  is  dlacuswd  in  the  present  case* 
hare  construed  a  constitutional  provision  against 
change  of  **sa]ary**  during  an  officer's  term,and  the 
dedaion  of  the  Ohio  court  in  the  two  pases  referred 
to  is  dearly  in  accordance  with  the  ordinary  mean- 
ing of  (he  word  **8alary.** 

InWtseonain  a  constitutional  provision  against 
the  change  of  the  **oompensation"  of  an  officer 
-daring  his  term  of  offloe  was  held  not  to  prevent  a 
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change  in  spedtlc  fees  or  commissions  of  an  officer 
such  as  a  county  treasurer  paid  for  doing  particu- 
lar acts.  Milwaukee  County  Suprs.  v.  Hackett, 
21  Wis.  618. 

And  in  Alabama  a  similar  provision  against 
change  of  ^^compensation"  was  bdd  not  to  apply 
to  per  diem  fees  of  a  sberiif  for  victualling  prison- 
ers.   Dane  v.  Smith,  54  Ala.  47. 

These  are  the  only  cases  which  we  have  discov- 
ered that  construe  provisions  of  this  kind  as  affect- 
ing a  change  of  compensation  of  an  officer  who  is 
paid  in  the  form  of  specific  fees  or  commissions. 

&  A.B. 
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Statefnent  by  Spear*  /. ; 

The  plaintiff's  petition,  filed  in  the  court  of 
aommon  pleas  of  fiamilton  county,  Auf^ust  6, 
1892,  set  forth  that  he  then  was,  and  siace 
prior  to  February  19, 1892,  had  been,  a  mem- 
ber of  the  board  of  legislation  of  the  city  of 
Cincinnati;  that  he  had  attended  all  regular 
meetings  of  the  board  on  and  subsequent  to 
the  above  date,  being  present  during  the  entire 
session  of  each  meeting;  that  he  had  been  com- 
pensated for  each  of  said  attendances,  at  the 
rate  of  $5  per  meeting:  that  defendant  had  re- 
fused to  pay  plaintiff  any  greater  compensa- 
tion, and  asking  judgment  for  $125. 

A  demurrer  to  the  petition  was  sustained, 
and  a  Judgment  for  defendant  rendered, 
which,  upon  error  to  the  circuit  court,  was 
afllrmed. 

Mr,  William  H.  Pope»  for  plaintiff  in 
error: 

An  action  of  debt  is  generally  conceded  to 
be  the  proper  remedy  to  recover  compensation 
for  oflScial  services  rendered  to  a  municipal 
corporation. 

People  y.  Thompson',  25  Barb.  78;  StetUfen- 
vilU  v.  Ctilp,  88  Ohio  St.  18,  48  Am.  Rep.  417; 
(fLeary  v.  New  York  Board  of  Education,  98 
N.  Y.  1,  45  Am.  Rep.  358. 

Acceptance  of  a  le88  sum  does  not  estop  to 
claim  amount  actually  due. 

Montague  v.  Mcutsey,  76  Va.  807. 

The  act  in  question  was  the  exercise  of  legis- 
lative  power,  and  the  legislative  power  of  the 
state  is  vested  by  the  constitution  in  the  gen- 
eral assembly. 

The  presumption  is  that  the  legislative 
power  is  not  restricted  and  the  burden  is  on 
the  party  asserting  the  existence  of  a  limita- 
tion to  establish  the  fact. 

Lehman  v.  McBride,  16  Ohio  St.  678. 

In  Thompson  y.  Phillipe,  12  Ohio  St.  617,  the 
supreme  court,  considering  the  meaning  of  the 
word  * 'salary"  as  used  in  the  section  of  the 
constitution  under  consideration,  held  that  it 
was  used  in  a  limited  sense,  and  that  a  percent- 
age compensation  allowed  by  law  to  a  public 
treasurer  foroificial  duties  could  be  altered  at 
pleasure  by  the  legislature  because  not  salary. 
The  percentage  compensation  paid  to  the  treas- 
urer was,  however,  "a  reward  paid  to  a  pub- 
lic officer  for  the  performance  of  his  ofScial 
duties." 

We  must  give  to  the  language  employed  in 
the  constitution  its  plain  and  natural  import 
as  understood  by  its  framers  and  the  people 
who  adopted  the  instrument.  And  we  may 
look  to  the  debates  as  aids  to  ascertain  that 
meaning. 

Caes  V.  DiOon,  2  Ohio  St.  621;  State  y.  Ken- 
non,  7  Ohio  St.  568. 

In  the  constitutional  convention,  the  original 
section  reported  by  the  committee  having  in 
charge  the  bill  relating  to  the  legislative  de- 
partment, read  as  follows:  "Section  18.  The 
general  assembly  shall,  by  law,  fix  the  term  of 
office  of  all  officers  not  otherwise  fixed  in  the 
constitution,  and  determine  upon  and  regulate 
the  compensation  of  all  such  officers,  provided 
^  that  no  change  therein  shall  affect  the  incum- 
bent then  in  office  for  the  term  for  which  he 
shall  have  been  elected  or  appointed." 

1  Debates,  288. 

L^  R.A. 


After  considerable  discvission,  however,  tber» 
being  great  objection  to  the  application  of  th» 
inhibition  to  minor  offices,  the  convention  de> 
cided  to  limit  it  to  officers  receiving  a  salary. 

2  Debates,  561. 

Salary  is  defined  to  be  "the  recompense  or 
consideration  stipulated  to  be  paid  to  a  person 
for  periodical  services,  usually  a  fixed  sum  to 
be  paid  by  the  year,  half  year,  or  quarter." 

5  Century  Diet.  5810. 

In  Indiana  a  per  diem  allowance  would  b^ 
termed  fees  or  wages. 

Gowdin  v.  Huff,  10  Ind.  85. 

Mr,  Theodore  Horstmajiy  for  defendant 
in  error: 

The  general  assembly  in  cases  not  provided  for 
in  this  constitution,  shall  fix  the  term  of  office, 
and  the  compensation  of  all  officers;  but  no 
change  therein  shall  affect  the  salary  of  any 
officer  during  his  existing  term,  unless  the 
office  is  abolished." 

Const,  art.  2,  §  20. 

We  do  not  think  that  the  language  of  any 
single  member  of  the  convention  can  be  taken 
as  an  authoritative  exposition  of  the  construc- 
tion to  be  placed  upon  any  words  in  the  con- 
stitution. It  is  the  final  conclusion  reached  by 
the  whole  body  after  mature  deliberationr 
which  Is  to  govern  and  not  the  opinions  of  in- 
dividual members. 

The  following  are  the  definitions  of  the  word 
"salary,"  as  given  in  the  leading  lexicons: 

**The  recompense  or  consideration  stipulated 
to  be  paid  to  a  person  for  services;  annual  or 
periodical  wages  or  pay;  hire." 

"Webster. 

*'An  annual  or  periodical  payment  for  ser- 
vices;— a  stipulated  periodical  recompense." 

Worcester. 

"The  recompense  or  consideration  stipulated 
to  be  paid  to  a  person  periodically  for  services." 

Century.  Diet. 

**Tbe  reward  paid  to  a  public  officer  for  the 
performance  of  bis  official  duties." 

Bouvier.  Law  Diet  492;  State  r.  Baine,  4^ 
Ohio  St.  580. 

The  court  said:  '*  Constitutional  guaranties- 
would  afford  but  slight  barriers  to  encroach- 
ments by  any  of  the  departments  of  the  gov- 
ernment, if  the  forbidden  object  could  be  ac- 
complished by  simply  using  a  form  of  word» 
that  did  not  name  it  in  express  terms.  .  .  . 
The  one  thousand  dollars  allowed  by  the  sec- 
tion under  consideration  as  well  as  the  two- 
thousand  dollars  allowed  by  the  former  law» 
is  a  'reward  paid  to  a  public  officer  for  the  per- 
formance of  his  official  duties^'  and  Is  there- 
fore 'salary.' " 

2  Bouvier,  Law  Diet.  492;  Cowdin  y.  Huff, 
10  Ind.  88;  2  Abbott,  Law  Diet.  440. 

The  remedy  of  plaintiff  in  error,  if  any,  wa» 
mandamus. 

Merrill,  Mandamus,  g  186,  citing  Huff  t. 
Knapp^  5  N.  T.  65;  McBride  y.  Orand  Bapide, 
47  Mich.  286;  State  y.  Cleveland.  22  Week.  L. 
BulL  118. 

Spear,  J.,  delivered  the  opinion   of  tlie 

court: 

Two  questions  arise  upon  the  record:  (a)  Can. 
the  compensation  of  members  of  the  board  of 
legislation  be  increased  during  the  existing- 
term?    {b)  la  an  action  at  law  the  proper  feme 
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or  remedy  to  lecoTcr  oompensation,  where 

Kyment »  refused  by  the  city,  or  miut  resort 
bad  to  a  proceediDg  in  mandamus? 

At  the  commeDcemeDt  of  the  term  of  plain- 
tiff as  a  member  of  the  board  of  legislation  the 
compensation  provided  by  statute  was  $5  for 
attendance  during  the  entire  session  of  any 
regular  meeting.  By  the  Act  of  February  19. 
1892,  it  was  provided  that  "each  member  of 
the  board  who  is  present  during  the  entire  ses- 
sion of  any  regular  meeting,  and  not  otherwise, 
shall  be  entitled  to  receive  ten  dollars  for  his 
attendance,  and  shall  receive  no  other  com- 
pensation whatever." 

1.  It  is  conteaded  that  section  20  of  article 
3  of  the  Constitution  prohibits  an  increase  of 
compensation  during  the  existing  term.  That 
section  is  as  follows:  "The  general  assembly, 
in  cases  not  provided  for  in  this  constitution, 
shflJI  fix  the  term  of  office,  and  the  compensa- 
tion of  all  officers:  but  no  change  therein  shall 
affect  the  salary  of  any  officer  during  his  exis- 
ting term,  unless  the  office  be  abolished." 

The  question,  therefore,  is,  whether  or  not 
the  pay  of  a  member  of  the  board  is  "salary" 
within  the  meaning  of  the  above  section? 

We  Uiink  it  is  not.  A  general  definition  of 
■alary  includes  oompensanon.  General  defi- 
nitions do  not,  however,  cover  all  cases. 
Salary  is  compensation,  but,  under  the  section 
quoted,  compensation  is  not,  in  every  instance, 
salary.  The  point  is  emphasized  by  this  court 
in  the  case  of  Thompson  v.  PhiUip$,  12  Ohio 
St.  617,  where  it  is  said  tliat  "it  is  manifest 
from  the  change  of  expression  in  the  two 
clauses  of  the  section  that  the  word  'salary'  was 
not  used  in  a  general  sense,  embracing  any 
compensation  fixed  for  an  officer,  but  in  its 
limited  sense,  of  an  annual  or  periodical  pay- 
ment for  services— a  payment  dependent  on 
the  time  and  not  on  the  amount  of  the  service 
rendered."  And  it  was  there  held  that  a  per- 
centage compensation  allowed  by  the  law  to  a 
public  treasurer  for  official  duties,  could  be 
altered  during  his  term.  It  is  the  "salary" 
which  shall  not  be  changed  during  the  term, 
not  necessarily,  the  compensation. 


We  think  the  compensntfon  in  the  rase  at  bar 
comes  within  the  principle  of  the  case  cited, 
although  a  per  diem  compensation.  It  is  not, 
within  the  meaning  of  the  section  quoted,  "sal- 
ary." Hence,  an  ^increase  in  the  pay  of  a 
member  during  his  term  is  not  prohibited  by 
the  constitution. 

Nor  is  this  conclusion  inconsistent  with  the 
holding  in  State  y.  Raine,  49  Ohio  St.  580.  The 
Act  of  April  8, 1886,  gave  to  the  commission- 
ers of  Hamilton  county  a  salary  of  $2,000  per 
year  each,  and  necessary  traveling  expenses 
when  traveling  outside  the  county  on  official 
business.  The  amendment  under  review  un- 
dertook to  give  them,  for  expenses,  $1,000  per 
annum  additional.  The  holding  is  that  the 
addition,  though  in  terms  for  expenses,  was  in 
effect  an  increase  of  salary,  which  was  unau- 
thorized as  applied  to  the  existing  term  of  a 
commissioner  in  office  when  the  increase  was 
made. 

2.  We  see  no  reason  why  an  action  at  law 
was  not  proper.  A  real  question  as  to  the 
right  of  the  plaintiff  to  the  increased  pay  ex- 
isted. It  is  not  important  to  determine  whether 
or  not  plaintiff  would  have  been  entitled  to  a 
writ  of  mandamus  against  the  officer  of  the 
city  charged  with  the  dutv  of  issuing  war- 
rants for  the  pay  of  the  city  officers.  It  is 
enough  to  know  that  the  plaintiff  has  a  clear 
legal  right  to  pursue  the  ordinary  and  ap- 
proved remedy  of  an  action  at  law  against  the 
city.  Ordinarily,  where  such  right  exists,  and 
the  remedy  by  its  enforcement  is  adequate, 
mandamus  will  not  lie.  And  it  is  not  difficult 
to  imagine  a  case  where,  by  reason  of  the  ex- 
istence of  a  real  question  as  to  plaintiff's  right 
to  additional  compensation,  it  would  be  the 
duty  of  the  accounting  officer  to  refuse  to  take 
upon  himself  the  responsibility  of  issuing  a 
warrant  until  the  question  of  plaintiff's  right 
to  it  had  been  determined  in  the  ordinary  way. 

The  judgment  toiU  be  reversed  and  tM  cause 
remanded  with  direction  to  overrule  the  de- 
murrer to  the  petition  and  for  further  proceed- 
ings. 
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l.One  who  pays  the  debt  of  another  toI- 
matarilyy  without  any  oonstralnt  growloir  out 
of  the  necessity  to  protect  his  own  Interest  or 
riffhts,  cannot  be  subrogated  to  the  riffhta  of  the 
debtor. 

8.   The    dtecomitlng    of   three    noters, 

amouDtioff  to  more  than  $11,U00,  under  a  promise 


to  **u8e  say  $10,000  of  the  paper,**  does  not  consti- 
tute an  entire  transaction  which  will  prevent  a 
rescission  of  the  contract  as  to  one  of  the  notes 
only,  after  leaminir  of  the  Insolyency  of  the 
maker. 

8.  A  bank  reeeiviMig  a  note  for  collee> 
tion»  whieh  accepts  in  payment  a 
check  on  the  owner  of  the  note,  does  so  at  its 
own  risk,  in  case  the  check  is  not  good. 

4.  A  checkt  although  it  constitutes  an 
asslfi^ment  of  a  fond  on  deposit,  as  be- 
tween the  drawer  and  drawee,  does  not  charge 
the  bank  in  favor  of  the  payee.  If  the  deposit  is 


NoTB.— The  divisibility  or  apportionment  of  a 
contract  is  a  question  presented  In  a  somewhat  un- 
usual way  in  the  present  case  respecting  the  dis- 
count of  several  notes  under  an  Indefinite  agree- 
ment. 

As  to  payment  by  check,  see  notes  to  Bom  v. 
First  Kat.  Bank  of  Indianapolis  (Ind.)  7  L-  9-  A-  ^42, 

L.R.A. 


and  National  Bank  of  Oommeroe  ▼.  Chicago,  B.  is 
N.  K.  Ck>.  (Minn.;  9  L.  B.  A.  268. 

As  to  acceptance  of  cheek  in  payment  of  claim 
held  for  collection,  see  Fifth  Nat.  Bank  of  Pitts- 
burgh V.  Ash  worth  (Pa.)  2  L.  R.  A.  481,  and  note; 
State  Bank  of  Midland  v.  Byrne  (Mich.;  21 L.  B.  A« 
75a. 


See  also  31  L.  R.  A.  653. 
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otherwise  lawf iiUy  appropriated  before  the  pre- 
aentment  of  the  oheck,  or  aot  done  equlTalent 
thereto. 

(Uaroh  8U 1891) 

APPEAL  hv  plaintiff  from  a  Jadfctnent  of 
the  Appellate  Court,  First  Department, 
affirming  a  judgment  of  the  Circuit  Court  for 
Cook  County  in  favor  of  defendant  in  an 
action  brought  to  compel  payment  of  a  check. 
Affirmed, 

Statement  by  Shope*  J,: 

On  and  prior  to  September  9, 1890,  A.  Weed 
A  Co.  were  doinff  business  at  Ashland,  Wis., 
and  that  day  delivered  their  check  for  $8,000, 
drawn  upon  appellee  bank,  to  appellant,  and 
took  up  a  note  owned  by  appellee,  then  due, 
against  Hoxie  A  Mellor,  theretofore  sent  to 
appellant  by  appellee  for  collection,  and  on 
which  A.  Weed  &  Co.  were  indorsers.  The 
check  was  as  follows :  **  Chicago,  September 
2d,  1890.  The  Union  Trust  Company :  Pay 
to  the  order  of  Amos  Baum,  cashier,  three 
thousand  dollars.  A.  Weed  &  Co."  The 
said  Baum,  cashier  of  appellant  bank,  ac- 
cepted the  check  as  so  much  cash,  canceled 
the  note,  delivered  it  to  A.  Weed  &  Co.,  and 
remitted  the  amount,  less  $8  charges,  to  ap- 
pellee by  draft  on  appellant's  correspondent, 
the  Merchants'  Bank  of  Chicago,  which  draft 
was  duly  paid,  etc.  The  aieck  was  also 
sent  to  the  Merchants'  Bank  of  Chicago  by 
appellant  for  collection,  and  presented  to  ap- 
pellee for  payment  on  September  4,  1^0, 
and  dishonored ;  whereupon  due  protest  was 
made,  etc.  On  August  26,  1890,  upon  cer- 
tain representations  made  by  A.  Weed  A 
Co.,  appellee  was  to,  and  did  on  September 
8d  following,  discount  for  them  $11,249.65 
of  Hoxie  A  Mellor  paper,  the  same  being 
three  notes  of  $8,000.  $3,000,  and  $6,430, 
respectively.  On  September  2d,  A.  Weed  A 
Co.  had  to  their  credit  on  the  books  of  ap- 

f>Allee  $809.26,  and  on  that  day  and  the  fol- 
owing,  prior  to  crediting  their  account  with 
the  proceeds  of  the  discounted  paper,  had 
overdrawn  their  account  to  the  amount  of 
$5,760.57;  so  that,  after  deducting  over- 
drafts, a  balance  was  left  to  their  credit  on 
appellee's  books,  at  the  close  of  business  on 
September  8d,  of  $5,489.08.  On  the  evening 
of  this  day,  appellee  became  aware  of  the 
failure  of  Hoxie  A  Mellor,  and,  at  the  open- 
ing of  business  on  the  morning  of  September 
4th,  charged  back  to  A.  Weed  A  Co.  the 
$5,430  note,  less  discount  ($85.69),  and  re- 
turned it  to  them  with  the  following  letter : 
"Chicago,  September  4,  1890.  Messrs.  A. 
Weed  A  Co.,  Ashland,  Wis.— Dear  Sirs: 
Upon  beine  informed  yesterday  that  Messrs. 
Hoxie  &  Mellor  had  failed,  we  deducted  the 
amount  of  the  note  of  $5,480,  less  discount, 
$85.69— $5,844.81— from  your  account,  and 
herewith  return  the  note.  Yours,  respect- 
fully, G.  M.  Wilson,  Cashier,  "—thus  leav- 
ing a  balance  to  the  credit  of  A.  Weed  A  Co. 
of  $144.77  at  the  time  of  the  presentation  of 
the  check  for  payment  on  that  day.  An  ac- 
tion was  brought  by  appellant  against  ap- 
pellee on  the  check  in  the  circuit  court  of 
Cook  county,   and  resulted  in  verdict  and 
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judgment  for  appellee.  On  appeal  to  the 
appellate  court,  this  Judgment  was  affirmed, 
and  plaintiff  below  prosecutes  this  further 
appeal.. 

Mean,  Flower*  Smith  Sk  Mvsp»T«» 

for  appellant: 

One  cannot  rescind  a  contract  and  at  the 
same  time  retain  the  consideration  in  whole  or 
in  part  which  he  has  received  under  it  He 
must  rescind  the  contract  in  Mo^  or  not  at  aO. 

Bartfeld  v.  Canwne,  105  III.  584;  Converm  v. 
Hanfetdt,  11  HI.  App.  178;  Jenninff§  v.  Ooffe, 
18  111.  610,  56  Am.  Dec.  476;  Bawen  v.  Schuter, 

41  111.  192;  LovinagUm  v.  Short,  77  Dl.  687; 
Kelloffff  Y.  Turpie,  98  lU.  265,  84  Am.  Bep.  168; 
Itor$e  ▼.  Braekett,  98  Mass.  205;  Man^jiad  v. 
Trigg,  118  Mass.  350. 

Even  where  a  party  defrauded  may  rescind 
as  against  the  defrauding  party,  yet  Uke  rights 
of  innocent  third  persons  acquired  for  value 
cannot  be  affected  thereby.  If  such  rights 
have  attached,  it  is  too  late  to  rescind. 

Bishop,  Cont.  §  679. 

A  check  is  a  negotiable  instrument,  and 
subject  to  the  same  rules  that  covem  ordinaiy 
bills  of  exchange  in  respect  to  ue  rights  of  the 
holder. 

BuU  T.  Fir^  Nat,  Bank  of  Kauon,  128  U. 
8. 106,  81  L.  ed.  97;  2  Dan.  Neg.  Inst,  g  1652. 

A  iMink  check  in  this  state  transfers  the 
money  of  the  drawer  in  the  bank  to  the  payee 
the  moment  the  check  is  delivered,  and  from 
that  moment  it  ceases  to  be  the  property  of  the 
drawer  and  belongs  to  the  payee  or  his  assignee. 

Munn  V.  BurOi,  25  111.  86;  Ohieago  Marine 
A  F.  In;  (h.  t.  Stattfard,  28  IlL  168,  81  Am. 
Dec.  270;  Marine  Bank  of  Ohieago  v.  Ogden,  28 
m.  ^MiBiekfordT.  FirUNat,  Bank  of  Chicago, 

42  m.  288.  A  Am.  Dec.  486;  Brown  ▼.  Leekie, 
48  Dl.  497;  Fourth  Nat,  Bank  of  Chicago  v. 
CUy  Nat.  Bank  of  Grand  Bapids,  68  Hi  898; 
Union  Nat,  Bank  v.  Oceana  County  Bank,  80 
Dl.  212,  22  Am.  Rep.  185;  Bidgely  Nat,  Bank 
Y.  Fiatton,  109  Dl.  479;  National  Bank  of 
America  v.  Indiana  Bkg,  Co.  114  DL  488; 
Shaffner  ▼.  Bdgerton,  18  DL  App.  182;  Mer- 
ehante  Nat.  Bank  v.  Bitanger,  20  111.  App.  27; 
MeAUUier  v.  ObernM,  42  Dl.  App.  287. 

A  bank  cannot  set  off  against  a  check-holder 
a  claim  against  the  drawer,  its  depositor,  which 
is  not  due,  or  which  is  contingent 

Fourth  Nat,  Bank  of  Ohieaao  ▼.  City  Nat, 
Bank  qf  Grand  Eajpide  and  Merehante  Nat. 
Bank  v.  BiiMinger,  eupra;  Oommereial  Nat, 
Bank  v.  Proctor,  98  DL  568;  National  Bank  qf 
America  v.  Indiana  Bkg.  Co.  eupra. 

In  determining  when  a  credit  was  given  by 
the  bank  to  its  depositor,  the  time  of  the 
entiv  on  the  bank  books  is  not  conclusive,  but 
all  the  facts  and  circumstances  in  reference  to 
the  acceptance  of  the  deposit  should  be  con- 
sidered. 

American  Exeh,  Nat.  Bank  t.  Orem,  188  Dl. 
596;  American  Exeh.  Nat.  Bank  of  Chicago  v. 
Cliicago  Nat,  Bank,  27  DL  App.  688, 181  DL 
647. 

The  admissions  or  declarations  of  a  maker 
of  a  check  after  the  delivery  of  the  same  are 
not  competent  evidence  against  the  payee,  to 
show  that  the  credit  or  deposit  against  which 
the  chedE  was  drawn,  was  obtained  fraud- 
ulently, or  under  such  circnmstances  aa  lo 
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glT6  tbe  drawee  tenk  a  right  to  refuse  payment 
of  the  check. 

Smith  ▼.  Bang$,  16  Bl.  890;  Wheeler  t. 
JftfOiMTMten.  24  111.  40;  J9<f«i»/}^  v.  MeClotkej/, 
87  111.  841:  Miner  t.  PhiUipe,  42  HI.  128; 
JltoiU»r  ▼.  Green,  48  BL  248;  Randegger  v. 
J2%r/ian»,  51  IlL  101 ;  £^  |v.  Prewitt,  62  III 
861;  «/<n0er<  v.  Oook,  81  HI.  260;  lliorp  v. 
tfomwy,  86  Dl.  611;  Bennett  v.  £/<7f<<,  08  111.  47; 
Braver  y,  Callender,  105  III.  88;  Sawyer  v. 
Bradehaw,  125  III.  440;  MarineBarikcf  Chicago 
Y.  C^^A,  29  111.  248. 

Meeere.  Qroen,  WUlits  *  Robblas,  for 
appellee: 

When  a  consideration  is  divisible  and  the 
price  can  be  apportioned,  then  if  a  distinct  di- 
visible portion  of  the  consideration  fails,  the 
price  paid  for  such  portion  may  be  recovered 

Wbart  Cont.  §  748;  HiU  v.  Reu>ee,  11  Met. 
268;  Ouehing  ▼.  Biee,  46  Me.  802,  71  Am.  Dec. 
579;  Woaten  v.  Waltere,  110  N.  C.  251. 

Even  assuming  that  the  discount  of  the  three 
notes  was  an  entire  contract,  and  that  the 
authorities  In  relation  to  the  rescission  of  an 
entire  contract  for  the  sale  of  chattels  has 
application  thereto,  there  is  a  qualification  of 
this  rule. 

In  Preitan  v.  Spatilding,  120  III.  208,  the 
court  says:  "If  the  vendee  retained  all  the 
purchased  property,  the  rule  of  law  would 
apply — ^tbe  rescission  must  be  complete;  but  to 
the  extent  the  fraudulent  vendee  had  disposed 
of  or  incumbered  the  purchased  properly  to 
third  parties  without  notice,  the  vendor  claim- 
ing rescission  would  be  excused  from  refundinff 
or  offering  to  refund  that  part  of  the  consicU 
eration  received,  representing  or  equaling  the 
portion  of  the  property  disposed  of  or  incum- 
bered by  the  vendee." 

See  Mount  Morgan  Gold  Mine^  Limited;  Ex 
parU  Weet,  2  Rv.  &  Corp.  L.  J.  181. 

A  person  making  a  deposit  of  funds  in  a  bank 
becomes  a  creditor  of  the  bank  to  the  extent 
of  the  funds  deposited.  When  be  draws  a 
check  in  favor  of  a  third  person  upon  the  bank, 
as  between  the  drawer  and  the  pavee,  there  is 
an  equitable  assignment  of  the  funds  in  the 
bank  to  the  amount  of  the  check.  No  rela- 
tions, however,  are  yet  created  between  the 
bank  and  the  payee;  but  when  the  check  is 
IM'esented  to  the  bank  for  payment,  then  if 
there  are  funds  to  the  credit  of  the  drawer  suf- 
ficient to  pay  Uie  check,  the  bank  is  bound  to 
pay  it. 

Dan.  Keg.  Inst  fi  1688;  Munn  v.  Bureh,  25 
111.  36;  Fourtfi  Nat  Bank  of  Chicago  v.  City 
Ifat.  Bank  of  Grand  Bapide,  68  111.  808;  Met- 
ropolitan Nat.  Bank  of  Chicago  v.  Jonee,  12  L. 
B,  A.  402,  187  III.  684. 

A  bank  has  a  right  to  apply  the  funds 
•tandinff  to  the  credit  of  the  depositor  in  pay- 
ment of  a  matured  note  of  the  depositor.  If 
the  drawing  of  a  check  was  an  appropriation 
of  the  deposit,  then  the  bank  would  have  no 
right  to  appropriate  the  deposit  to  the  payment 
of  paper  held  by  itself. 

Myer9  v.  Union  Nat,  Bank,  27111.  App.  264. 

Skope»  c/l,  delivered  the  opinion  of  the 
court: 

It  is  contended  that  the  contract  between 
appellee  and  Weed  &  Co.  under  which  the 
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three  notes  of  Mellor  &  Hoxle  were  discounted 
was  an  entire  contract,  and  that  appellee  had 
no  right  to  rescind  as  to  the  $5,430  note,  and 
retain  the  proceeds  of  the  two  $3,000  notes. 
It  is  true,  as  stated  by  counsel  for  appellee, 
that  the  general  rule'  is  that,  when  a  party 
wishes  to  rescind  an  entire  contract,  he  must 
rescind  it  in  toto  or  not  at  all.  JSarzfeld  v. 
Converee,  105  111.  534.  But  it  is  not  to  bo 
overlooked  that  this  is  a  rule  of  construction, 
based  upon  the  intention  of  the  parties  to  the 
contract  and  not  a  rule  of  law  controlling 
that  intention.  2  Parsons,  Gont.  521.  Con- 
ceding that  the  discounting  of  the  notes  in 
question  constituted  a  contract  between  ap- 
pellee and  Weed  J^  Co.,  it  does  not  appear 
from  the  record,  nor  is  it  claimed,  that  Weed 
A  Co.  have  treated  or  sought  to  treat  the  con- 
tract as  entire  and  indivisible.  On  the  other 
hand,  it  does  appear  that  the  $5,480  note  was 
returned  to  them  by  appellee,  with  a  letter 
informing  thcra  that,  having  heard  of  tba 
failure  of  Hoxie  &  Mellor,  the  makers  of  the 
notes,  the  amount  thereof  had  been  deducted 
from  their  account,  etc.  Weed  &  Co.  on 
September  6,  1800,  sent  this  note  back  to  ap- 
pellee, who,  on  the  8th,  again  returned  it  to 
Weed  «&  Co.,  who,  it  seems,  retained  it.  The 
letter  of  Weed  <&  Co.  of  the  6th,  or  their  pur- 
pose in  returning  the  note,  is  not  shown. 
Nor  docs  it  appear  tliat  they  then  or  after- 
wards asserted  or  undertook  to  assert  under 
the  contract  any  right  airainst  appellee.  In 
the  absence  of  any  proof  to  the 'contrary,  it 
mav,  we  think,  be  said  that  Weed  &  Co.  by 
their  silence  have  themselves  elected  to  treat 
the  contract  as  rescinded  as  to  the  $5,480 
note.  If  A.  Weed  &  Co.  have  acquiesced  in 
the  rescission  of  the  contract  as  to  the  $5,480 
note  by  appellee,  it  cannot  be  in  the  logio 
of  things  that  appellant  can  succeed  to  any 
greater  rights  under  the  contract  than  A. 
Weed  i&  Co.,  who,  as  we  have  seen,  in  tha 
absence  of  countervailing  proof  on  that  ques* 
tion,  have  elected  to  acquiesce  in  the  rescis- 
sion. Appellant  being  under  no  constraint, 
in  order  to  protect  its  own  interest",  or  rights, 
to  pay  the  debt  of  A.  Weed  «&  Co.  to  appel- 
lee, but  having,  as  will  be  seen,  paid  the 
same  voluntarily,  could  not  be  subrogated 
to  the  rights  of  A.  Weed  &  Co.  in  the  prem- 
ises. Hough  V.  jEtna  F.  Ine.  Co,  57  III.  818, 
11  Am.  Hep.  18:  Young  v.  Morgan,  80  III. 
100;  Beaver  v.  Slanker,  04  III.  175. 

But  were  the  foregoing  considerations  not 
warranted  by  this  record,  we  think,  under  the 
facts  in  this  case,  that  the  discounting  of  the 
notes  constituted  an  apportionable  contract. 
The  record  shows  that  in  its  letter  of  Sep- 
tember 1,  1800  (in  reply  to  one  from  A.  Weed 
&  Co.  containing  the  proposition  for  dis- 
counting $15,000  of  Hoxie-Mellor  paper), 
appellee  said  that  it  could  **  use,  say,  $10,000 
of  the  paper"  referred  to  **  from  September  1st 
to  4th,"  and  that,  under  this  arrangement, 
the  three  separate  notes  above  mentioned  were 
discounted  by  appellee.  It  is  not  contended 
that  appellee  hsd  not  the  right,  had  the  in- 
tegrity of  the  notes  at  the  time  been  ques- 
tionable, to  have  refused  to  discount  any  or 
all  of  them.  Each  note  constituted,  in  and 
of  itself,  a  separate  and  independent  contract, 
upon  a  distinct  consideration,  and  the  hooka 
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of  the  baDk  ahow  that  they  were  discounted 
as  separate  and  distinct  entries.  The  rule  as 
laid  down  by  Mr.  Parsons  (vol.  2,  *617)  is: 
''If  the  part  tu  be  performed  by  one  party 
consists  of  several  distinct  and  separate  items, 
and  the  price  to  be  paid  by  the  otlier  is  ap- 
portioned to  each  item  to  be  performed,  or  is 
left  to  be  implied  by  law,  such  a  contract 
will  generally  beheld  to  be  severable. "  And 
Mr.  Wharton  (Cont.  §  748)  says :  "  When  a 
consideration  is  divisible,  and  the  price  can 
be  apportioned,  then,  if  a  distinct  divisible 
portion  of  the  consideration  fails,  the  price 
paid  for  such  portion  can  be  recovered  back  -/* 
and  that,  *'in  cases  .  .  .  in  which  the 
consideration  is  divisible,  the  purchaser  may 
elect  to  take  what  can  be  delivered  to  him, 
and  in  such  case,  if  the  purchase  money  has 
been  paid,  he  can  recover  back  the  excess, 
or.  if  there  has  been  no  payment,  defend  pro 
tanto.**  See  cases  in  notes.  In  ^.  J7.  Young 
db  0.  Mjg,  Co.  V.  Wakefield,  121  Mass.  91, 
where  the  action  was  an  account  for  certain 
India-rubber  goods  sold,  and  the  price  of 
each  article,  and  discount  from  the  gross 
sum,  were  stated  in  account,  the  court,  in 
passing  upon  the  question  of  whether  the 
contract  was  entire  or  divisible,  said  :  ''We 
do  not  deem  this  contract  to  have  been  an  en- 
tire one.  That  a  contract  should  be  of  that 
character,  it  is  not  sufficient  merely  that  the 
subjects  of  purchase  are  included  in  the  same 
instrument  of  conveyance.  If  but  one  con- 
sideration is  paid  for  all  the  articles  so  that 
it  is  not  possible  to  determine  the  amount 
of  consideration  paid  for  each,  the'  contract 
is  entire.  Miner  v.  Bradley,  22  Pick.  457. 
.  .  .  When  many  different  articles  are 
bought  at  the  same  time  for  distinct  prices, 
even  if  they  are  articles  of  the  same  general 
description'  so  that  a  warranty  that  thev  are 
all  of  a  particular  quality  would  apply  to 
each,  the  contract  is  not  entire,  but  is  in  ef- 
fect a  separate  contract  for  each  article  sold. 
Johnson  V.  Johnson,  8  Bos.  &  P.  162 ;  Miner 
V.  Bradley,  supra.^ 

To  the  same  effect  is  the  doctrine  stated  in 
Woolen  V.  Walters,  110  N.  C.  251,  where  the 
sale  was  of  a  stock  of  merchandise  and  land. 
It  was  there  said  that,  "  though  a  number  of 
things  be  bought  together  without  fixing  an 
entire  price  for  the  whole,  but  the  price  of 
each  article  is  to  be  ascertained  by  a  rate  or 
measure  as  to  the  several  articles,  or  when 
the  things  are  of  different  kinds,  though  a 
total  price  is  named,  but  a  certain  price  is 
afflxea  to  each  thing,  the  contract  in  such 
cases  may  be  treated  as  a  separate  contract 
for  each  article,  although  they  all  be  in- 
cluded in  one  instrument  of  conveyance,  or 
by  one  contract ;"  citing  Johnson  v.  Johnson 
and  Miner  v.  Bradley,  supra.  See  also  Hill 
V.  Rewee,  11  Met.  268 ;  Cttshing  v.  Bice,  46 
Me.  802,  71  Am.  Dec.  579 ;  Preston  v.  Spauld- 
ing,  120  111.  208. 

We  are,  however,  referred  by  counsel  for 
appellant  to  the  case  of  Barefeld  v.  Converse, 
supra,  as  maintaining  a  contrary  view.  This 
is  a  misapprehension.  That  case  fal  Is  clearly 
within  the  rule,  announced  in  the  Massachu- 
setts and  other  cases,  that  where  "the  pur- 
chase is  of  goods  as  a  oarticular  lot,  .  .  . 
or  the  number  of  barrels  in  which  the  goods 
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are  packed,  the  contract  is  held  to  be  entire.* 
A.  K,  Young  d  C.  Mjg.  Co.  v.  WakifiM, 
supra,  and  cases  therein  collated.  Moreover, 
at  the  time  of  the  discounting  of  said  notes. 
Weed  &  Co.  had  overdrawn  their  account 
with  appellee  $5,760.57.  By  the  judgments 
of  the  circuit  and  appellate  courts,  the  con- 
troverted question  of  fact  as  to  fraud  on  the 
part  of  Weed  &  Go.  in  the  transaction  is  con- 
clusively settled,  and  that  such  fraud  was 
consummated  before  the  paj^ment  of  Weed  & 
Go's  overdrafts.  This  oeing  so,  appellee 
would  be  excused  from  surrendering  up  to 
Weed  &  Go.  the  two  $8,000  notes.  Preston 
V.  Spaulding,  supra,  and  cases  cited.  W« 
are  therefore  of  opinion  that  appellee  had  the 
right  to  rescind  the  contract,  as  it  did,  by 
returning  to  Weed  &  Co.  the  $5,480  note, 
and  charging  the  same  back  to  their  account. 
It  is  also  insisted  that,  although  appellee 
had  the  right  to  partially  rescind  the  contract 
as  against  Weed  &  Co.  it  could  not  legally 
exercise  such  right  as  against  appellant,  it 
being  a  bona  fide  holder  of  the  $8,000  check 
in  question,  drawn  by  Weed  &  Go.  on  ap- 
pellee. It  appears  that  about  September  2, 
1890,  appellee  sent  to  appellant  for  collection 
and  returns  a  $8,000  note,  then  due,  against 
Hoxie  &  Mellor,  owned  by  appellee,  and 
upon  which  Weed  &  Co.  were  indorsers. 
On  that  day  Weed  &  Go.  gave  appellant  the 
check  in  question,  drawn  on  appiellee  for  the 
amount  of  the  note,  which  was  at  once  can- 
celed by  appellant  and  surrendered  to  Weed 
&  Go.  Appellant  received  the  check  as  cash, 
and  remitted  the  proceeds,  less  charges,  to 
appellee,  by  draft  on  the  Merchants'  Bank 
of  Chicago.  This  remittance  was  received 
by  appellee  on  September  8d,  and  paid.  On 
the  next  day,  about  noon,  the  checK  sued  on 
was  presented  to  appellee  for  paynaent.  which 
was  refused.  Appellee,  in  the  mean  time, 
between  the  receipt  of  the  remittance  and 
presentation  of  the  check  for  payment,  hav- 
ingbecome  apprised  of  the  business  failure 
of  Hoxie  &  Mellor  and  the  fraud  of  Weed  & 
Co.,  had  charged  back  to  Weed  &  Go's  ac- 
count, and  returned  to  them,  the  said  $5, 480 
note,  less  discount  ($85.69),  leaving  a  bal- 
ance to  the  credit  of  Weed  &  Go.  of  $144.77. 
only,  when  the  check  was  presented.  It  is 
not  shown  or  pretended  that  appellant,  in 
making  col  lection*  of  said  note,  was  author- 
ized by  appellee  to  receive  in  payment  there- 
of anything  but  money.  When  appellant 
received  the  note  from  appellee  for  collec- 
tion, it  then  and  thereby  became  the  agent 
of  appellee  for  that  purpose;  and  the  law  is 
well  settled  that,  unless  sudi  agent  is  spe- 
cially authorized  so  to  do,  he  has  no  right 
to  accept  in  payment  of  his  principars  debt 
anything  in  lieu  of  money.  Mathews  v. 
Hamilton,  23  III.  470;  Ward^.  Smith,  74  U. 
S.  7  Wall.  447,  19  L.  ed  207 ;  Howard  t. 
Chapman,  4  Gar.  &  P.  508;  Story,  Prom. 
Notes,  7th  ed.  §§  115-^9.  and  notes.  Being 
authorized  to  receive  money  only,  the  agent 
has  no  implied  power  to  receive  a  check  in 
payment  (Hall  v.  Storrs,  7  Wis.  258)  ;  and 
where  the  collection  agent,  not  being  there- 
unto authorized,  accepts  in  payment  of  his 
principal's  demand  a  check,  or  depreciated 
currency,  and  loss  ensues  thereby,  he  mus^ 


1898. 


Ibon  Gitt  National  Bank  v.  Fobt  Pitt  National  Bank. 


615 


tear  it.  'Wofrd  v.  Smith,  9twwa;  Morae,  Banks 
A  Banking,  431,  432;  Hoflrlan  v.  Ety,  68 
Cal.  622. 

But  ft  is  claimed  that  the  drawing  of  the 
•check  by  Weed  &  Co.  on  appellee  operated 
as  an  assijnunent  to  appellant  of  so  much  of 
the  fund  on  deposit,  against  which  it  was 
<lrawn,  as  was  necessary  to  pay  it.  As  be- 
tween the  drawer  and  drawee,  this  is  doubt- 
Jess  correct.  TJiiion  ^at.  Bank  v.  Oceana 
County  Bank,  80  111.  212,  22  Am.  Rep.  185. 
But,  in  order  to  charge  the  bank  with  the 
Amount,  it  is  indispensable  that  the  check 
l)e  first  presented  to  it  for  payment,  or  some 
other  act  done  equivalent  thereto.  This  rule 
was  announced  in  the  early  case  of  Munn  v. 
Bureh,  25  111.  85,  where  it  was  held  that  the 
•check  of  a  depositor  on  his  banker,  delivered 
to  another  for  value,  transfers  to  the  payee 
therein,  and  his  assigns,  so  much  of  the  de- 
posit as  the  check  calls  for,  and  that,  when 
presented  to  the  bank  for  payment,  the 
iMuaker  becomes  liable  to  the  holder  for  the 
•mount  thereof,  provided  the  drawer  has  at 
the  time  snflQcient  funds  on  deposit  to  pay  it. 
And  this  doctrine  has  been  subsequently  re- 
affirmed in  numerous  decided  cases  in  this 
courti  among  which  see  Chicago  Marine  d 


F.  ln$.  Co.  V.  Stanford,  28  111.  168,  81  Am. 
Dec.  270;  Bickford  y.  FHrst  Nat,  Bank  of 
Chicago,  42  111.  288,  89  Am.  Dec.  436 ;  Fourth 
Nat,  Bank  of  Cliicago  v.  City  Nat,  Bank  of 
Grand  Bnpids,  68  111.  398 :  Metropolitan  Nat, 
Bank  of  Chicago  t.  Jonea,  137  111.  634,  12  L^ 
R.  A.  492. 

That  appellee  had,  between  the  time  of 
making  the  check  and  its  presentation  for 
payment,  on  deposit  to  the  credit  of  Weed 
&'Co.,  funds  sufficient  io  meet  the  check, 
can  have  no  bearing  on  the  question.  Ap- 
pellee had  no  notice  of  the  existence  of  the 
check  until  presented  for  payment,  and  the 
deposit  against  which  it  was  drawn  having 
been,  as  we  have  seen,  depleted  by  proper 
charges  and  deductions  until  only  a  meager 
sum  remained,  there  was  no  sufficient  fund 
left  on  deposit  out  of  which  it  could  be  paid, 
and  the  check  was  therefore  rightfully  dis- 
honored. Other  errors  are  assigned,  which 
have  been  carefully  considered,  but,  in  view 
of  what  has  been  said,  no  useful  purpose 
would  be  served  bv  a  discussion  of  them. 

The  judgment  of  the  appellate  court  will 
be  affirmed. 

Affirmed. 
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FORT  PITT  NATIONAL    BANE,  Appt- 

(U»Fa.4«.) 

1.  A  payor  of  ibr^^  paper  Is  not  ex- 
empted from  the  eonsequeneee  of  his 

act  by  the  Act  of  1849, 1 10,  providing  for  the  re- 
covery of  money  paid  on  forged  signatures,  if 
the  result  of  a  recovery  would  be  that  his  own 
DegUgence  would  occasion  1o8b  to  the  payee. 
That  act  only  applies  in  oases  of  due  care  on  his 
part,  and  where  his  recovery  will  not  cause  loss 
to  the  payee. 

S.  BeeoTerjr  bg^  the  payor  of  a  ibrged 
Cheek  will  not  be  permitted  under  Act  of 
1848, 1 10,  providlbg  for  recovery  of  money  paid 
on  forged  signatures,  if  the  check  was  paid  and 
apparently  dismissed  from  further  attention  un- 
til live  days  later,  when  the  payee,  after  parting 
with  the  funds,  started  aa  Investigation  which 
disclosed  the  forgery. 

(December  80, 1898^) 

APPEAL  by  defendant  from  a  Jad^^ent  of 
the  Court  of  Common  Pleas,  No.  8,  for 
Allegheny  County  in  favor  of  plaintiff  in  an 
action  brought  t^  recover  back  the  amount 
which  plaintiff  bad  paid  to  defendant  on  a 
iforged  check.    Raoeried. 


Plaintiff's  statement  set  out  tbat 

'*0n  December,  19.  1892,  the  defendant  was 
the  holder  of  a  certain  check  or  bill  of  ex- 
change, dated  December  17,  1892,  purporting 
to  be  drawn  by  the  firm  of  G.  Dice  &  Co.,  on 
the  Iron  City  National  Bank  of  Pirtsburgb, 
for  the  sum  of  |^2,  of  which  a  true  copy  is 
hereto  attached  and  made  part  of  this  state- 
ment. This  check,  on  December  17. 1892,  was 
deposited  by  the  payees  thereof,  Messrs.  Gut- 
man  &  Howard,  with  the  defendant  bank. 
Said  defendant  was  not  then  a  member  of  the 
Pittsburgh  Clearing  House  Association  of 
Banks,  but  it  cleared  through  the  Citizens'  Na- 
tional Bank  of  Pittsburgh.  The  said  defend- 
ant then  and  there  indorsed  said  cbeck  and  de- 
livered it  to  the  Citizens'  National  Bank  as  its 
agent,  and  snid  Citizens'  National  Bank,  acting 
as  the  agent  of  the  said  defendant  bank,  pre- 
sented the  said  check  on  December  19.  1892. 
to  the  Iron  City  National  Bank  of  Ptttsburgli 
for  payment,  and  said  Iron  City  National  Bank 
then  and  there  paid  the  said  check  to  the  said 
Citizens'  National  Bank  acting  for  and  as  agent 
of  the  said  defendant  bank,  and  the  said  sum 
so  paid  (|852)  was  placed  to  the  credit  of  the 
defendant  bank  by  its  said  agent. 

''On  December  24, 1892,  the  president  of  the 
defendant  bank  called  upon  the  plaintiff  bank 
and  inquired  as  to  said  check  and  when  it  was 
paid  and  whether  it  was  good,  and  thereupon 
the  cashier  of  the  plaintiff  bank  produced  said 


Nora.— The  above  decision  Is  clearly  In  harmony 
with  general  doctrine  and  noticeable  chiefly  for 
the  claim  as  to  the  effect  of  the  Pennsylvania  stat- 
ute. As  to  the  general  doctrine  in  respect  to  pay- 
snent  of  forged  checks,  see  Shlpman  v.  Bank  of 
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the  State  of  New  York  (N.  Y.)  12  L.  R.  A.  791,  and 
noU;  Deposit  Bank  v.  Fayette  Nat.  Bank  (Ky.)  7  L. 
&.  A.  MQ,  and  note;  Atlanta  Nat  Bank  v.  Burke 
(Gki.)  3  L.  R.  A.  96.  and  note.    Also  Janln  ▼.  Lon 
don  ft  8.  F.  Bank  (OaL)  U  L.  B.  A.  8890. 
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check  and  said  cashier  and  the  president  of  the 
defendant  bank  called  on  that  day  upon  G.  Dice 
&  Co.,  the  alleged  drawers  of  the  check,  and 
were  informed  by  them  that  the  signature  of 
the  drawers  of  the  check  was  forged,  and 
plaintiff  now  a^ers  said  signature  was  a  for- 
gery. This  was  the  first  in  formation  or  knowl- 
edge the  plaintiff  had  of  the  forgery  and  im- 
m^iately  and  on  December  34,  1892,  the 
plaintiff  demanded  the  repayment  of  said 
money  from  said  defendant  bank  and  offered 
to  return  to  it  said  check.  This  demand  and 
offer  was  renewed  December  27,  1892,  and  to 
each  the  defendant  bank  made  no  definite 
reply,  saying  it  would  answer  later.  On 
Thursday,  January  6,  1898,  defendant  bank 
refused  to  repay  said  money  or  any  part  there- 
of." 

In  defense  it  was  alleged  that  the  indorsees 
of  the  check  in  suit  were  depositors  in  the  de- 
fendant bank,  having  been  there  introduced  by 
a  reputable  person.  On  December  17,  1892, 
they  deposited  three  checks,  which  were  car- 
ried to  their  account.  These  checks  were  duly 
presented  to  the  clearing  house  and  paid,  and 
on  Monday  the  depositors  drew  a  check,  which 
was  duly  paid,  and  which  withdrew  substan- 
tially all  of  the  deposit.  On  December  24, 
the  Masonic  Bank,  upon  which  one  of  the  three 
checks  was  drawn,  notified  defendant  that  that 
check  was  a  forgery.  Acting  on  this  informa- 
tion, the  president  of  defendant  made  inquiry 
of  plaintiff  as  to  whether  or  not  the  check  in 
suit  was  genuine,  and  upon  inquiry  it  was  dis- 
coyered  that  it,  also,  was  a  forgery.  In  the 
meantime,  the  depositors  of  the  checks  had 
disappeared. 

The  affidavit  of  defense  continued  as  follows: 

"The  defendant  avers  that  the  said  plaintiff 
bank  was  negligent  in  making  payment  of  said 
check,  when,  as  alleged,  the  signature  of  the 
drawer  thereof,  a  depositor  in  plaintiff  bank, 
was  forged  and  counterfeited;  and  that  said 
plaintiff  bank  was  further  negligent  in  not  giv- 
ing due  and  timely  notice  of  the  forgery  of  said 
check,  and  that  said  notice,  so  as  aforesaid 
^ven,  was  not  within  a  reasonable  and  proper 
time;  and  that  by  reason  of  the  said  negligence 
and  laches  on  the  pert  of  said  plaintiff  bank, 
the  said  plaintiff  is  not  entitled  to  recover  the 
amount  of  said  check  or  any  part  thereof  from 
the  defendant  bank." 

Further  facts  appear  in  the  opinion. 

JHesiTM,  Knox  A  Raedand  Patterson  St 
Smith,  for  appellant: 

The  Act  of  1849,  allowing  the  bank  of  the 
depositor  to  ignore  precautions  as  to  verifica- 
tion of  his  signature,  should  be  strictly  con- 
strued, and  if  the  bank  so  paving  denres  to 
avail  itself  of  that  act,  it  should  show  prompt 
notice  of  the  dishonor  of  the  bill  or  check. 

8miih  v.  Mercer.  6  Taunt.  76;  Coeke  v.  Mas- 
ierman,  9  Barn.  &  0.  902;  Mather  v.  Maid- 
9tone.  18  C.  B.  296:  Untied  States  v.  Clinton 
Nat.  Bank,  28  Fed.  Rep.  857;  2  Dan.  Neg. 
Inst  1871;  CooJee  v.  United  States,  91  U.  8. 
889.  28  L.  ed.  287;  United  States  v.  Oentral 
Nat.  Bank  of  PhUaddphia,  6  Fed.  Rep.  184; 
Wood's  Byles,  Bills,  fl98;  Bick  v.  Ketty,  80 
Pa.  527:  tirs^  Nat.  Bank  of  Northumberland 
Y.  MeMiehael,  106  Pa.  460.  51  Am.  Rep.  529. 

Messrs.  Watson  *  MeCle&T^  for  appel- 
lee. 

2dL.R.A. 


BEltdieUy  /.,  delivered  the  opinion  of  the- 
court: 

The  argument  of  tha  learned  counsel  for  the 
plaintiff  meets  the  exigency  of  bis  case  cour- 
ageously, and  stands  squarely  on  the  proposi- 
tion that  "  the  effect  of  the  Act  [of  5th  April* 
1849,  Pub.  Laws,  4261  is  undoubtedly  to  declare 
that  there  is  no  legal  duty  imposed  upon  the 
payor  towards  the  holder  of  the  check  to  know 
the  genuineness  of  the  signature, — whether 
it  be  the  signature  of  the  depositor,  or  of  some 
other  parly;  and,  there  being  no  such  legal 
duly,  of  course,  the  payor  cannot  be  guilty  of 
negligence  vesting  any  riffht  against  him  in 
the  holder."  There  can  be  no  question  that 
this  is  the  necessary  result  of  the  construct  ion 
contended  for, — that  the  act  abrogates  all  the 
rules  of  the  conunon  law  relative  to  the  pay- 
ment of  forged  commercial  paper.  There  is- 
no  logical  stopping  place  short  of  such  propo- 
sition. A  bank,  therefore,  may  pay  a  clie<*k,. 
or  certify  it  as  good,  no  matter  how  negliirenthv 
and  the  holder  may,  on  the  faith  of  such  actiuii, 
part  with  his  goods  or  his  land,  and  yet  have 
no  claim  on  the  bank,  or,  if  he  has  been  paid, 
may  be  liable  to  refund  the  money.  Still 
more,  any  man  may,  no  matter  how  care1es.«Iy,. 
pay  a  note  purporting*  to  bear  his  own  signa- 
ture, lay  it  away,  and  yet,  at  any  time  witbin 
six  years,  bring  suit,  and  recover  back  the 
money,  on  the  ground  that  the  signature  was 
a  forgery.  The  disastrous  consequences  of 
the  introduction  of  such  a  rule  into  the 
law  of  commercial  paper— a  law  founded 
throughout  the  dvillzed  world  on  the  ut- 
most promptness,  diligence,  and  good  faith* 
— should  warn  us  to  look  closely  into  the  true 
intent  of  a  statute  before  pronouncing  that  the 
legislature  meant  it  to  have  such  effect.  The 
Act  of  1849  is  an  omnibus  act,  made  up  of  the 
most  heterogeneous  materials.  Sections  7  to* 
11,  inclusive,  are  the  only  ones  having  any  re- 
lation to  the  present  subject,  and  they  provide 
that  no  defense  for  want  of  proper  and  timely 
demand  of  payment  or  acceptance,  or  proper 
and  timely  protest  for,  or  notice  of,  nonaccepi- 
ance  or  nonpayment,  shall  avail,  unless  the 
proper  place  shall  be  distinctly  set  forth  in  the 
instrument;  that,  when  such  place  is  omitted, 
demand  and  notice  may  be  made  at  any  time 
before  suit,  and  the  instrument  shall  be  held 
payable,  protestable,  etc.,  at  the  place  where 
they  are  dated;  and  that  all  bills,  drafts,  etc.. 
drawn  in  the  state,  but  payable  out  of  it,  wiih 
added  exchange,  or  with  "  'in  current  funds,'' 
or  such  like  qualifications,  superadded,"  shall 
be  negotiable.  Section  10,  with  which  we  are 
particularly  concerned,  provides  for  the  re- 
covery of  money  paid  on  forged  signatures, 
whether  of  drawers,  acceptors,  or  indorser^r. 
In  these  sections,  thus  briefly  summarized, 
there  is  noUiing  indicative  ox  an  intent  to- 
revolutionize  the  law-merchant  with  regard  to- 
negotiable  paper,  but  rather  to  relieve  against 
some  hard&ips  in  practice  which  that  law 
gave  rise  to.  The  strictness  of  demand  and 
notice,  which  was  easily  complied  with  whei^ 
transactions  by  bills  and  checks  were  compara- 
tively few,  and  the  parties  known  to  each 
other,  became  often  or  great  difficulty  in  the 
extended  business  of  modem  times.  So  unde- 
sirable, however,  was  even  this  departure  fronk 
the  general  commercial  law  found  to  be,  thai 
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sections  7,  8,  and  9  aa  to  demand  and  notice, 
were  repealed,  after  only  two  jears'  experience, 
by  the  Act  of  April  8,  ISul,  Pub.  Lhws,  898. 
At  common  law,  acceptance  of  a  bill  was  an 
admission  of  the  drawer's  signature,  and  the 
acceptor  having  thus  given  it  currency,  could 
not  set  up  that  it  was  a  forgerv  (Byles,  Bills, 
199):  and  payment  of  a  forged  check  or  bill 
could  only  be  recovered  back  by  giving  notice 
on  the  same  day.  Id.  280.  fiut,  even  with 
prompt  notice,  any  fault  or  negligence  of  tbe 
party  paying  would  prevent  his  recovery;  and 
it  has  been  held,  from  Lord  Mansfield  down, 
that  an  acceptor  is  bound  to  know  the  hand- 
writing of  the  drawer,  and  that  it  is  rather  b^ 
bis  fault  or  negligence,  than  by  a  mistake,  if 
he  pays  on  a  forged  signature.  Id.  834.  So 
strictly  was  this  rule  neld  with  regard  to  a 
bank,  that  in  our  own  case  of  Le%y  v.  Bfink 
uf  United  States,  1  Binn.  27,  tbe  mere  entry  of 
the  check  as'cash  in  a  depositor's  book  was 
held  to  be  equivalent  to  payment,  and  to  make 
the  bank  liable  to  the  depositor  for  the  amount, 
though  the  forgery  was  discovered,  and  notice 
given  the  depositor,  the  same  day,  and  there 
was  no  proof  that  the  depositor  had,  in  the 
mean  time,  lost  anything,  or  been  prejudiced 
in  any  way  by  the  bank's  action.  Shippen, 
Ch,  J.,  said:  '"  The  acceptor  is  presumed  to 
know  the  drawer's  handwriting,  and,  by  his 
acceptance,  to  take  this  knowledge  upon  him- 
self." The  act  of  paying  was  thus  held  to  be 
a  conclusive  estoppel,  without  reference  to  any 
question  of  negligence  or  delay,  or  consequent 
loss  to  the  other  party.  This  was  the  kind  of 
hardship  which  the  Act  of  1849  was  intended 
to  remedy,  and  this  is  the  extent  of  its  opera- 
tion in  regard  to  a  bank  or  other  drawee,  pay- 
ing on  a  forged  signature  of  the  drawer.  The 
mere  fact  of  payment  is  no  longer,  eo  instanti 
and  of  itself,  a  luir  to  the  recovery  of  the 
money;  but  the  principles  of  the  commercial 
law  are  still  applicable,  and  there  is  still  the 
same  necessity  as  before  for  care,  diligence, 
and  proper  notice,  under  the  settled  rules  of 
tbe  law  of  negotiable  paper.  Such  has  been 
the  construction  of  the  act  heretofore.  Thus 
in  Roth  V.  Oriuy,  80  Pa.  146,  and  Riek  v. 
Kellp,  Id.  527,  it  was  held  that  notice  of  the 
forgery  within  reasonable  time,  and  an  offer 
to  return  the  noie,  are  necessary  to  enable  the 
party  paying  it  to  recover.  In  the  former 
case,  the  court  below  charged  the  jury  that  the 
plaintiff  was  bound  to  pursue  his  remedy  with 
due  diligence,  and  this  was  affirmed.  In  Riek 
V.  Keliy  it  is  said  that  the  Act  of  1849  really 
accomplished  little,  as,  for  the  most  part,  it 
was  only  declaratory  of  the  former  law;  and, 
in  Chambers  v.  Union  Nat,  Bank,  78  Pa.  205, 
the  neceasitjr  of  diligence  was  admitted,  though 
a  delay  of  sixteen  days  in  the  discovery  of  the 
forgery  was  held  to  be  excused  by  the  circum- 
stances, notice  having  been  given  immediately 
on  tbe  discovery. 

The  two  cases  specialty  relied  on  by  appel- 
lee are  not  in  connict  with  this  view  of  tbe 
statute.  They  are  entirely  sound  on  t heir  own 
facts,  and  what  is  said  in  them  must  be  re^d 
with  reference  to  the  facts.  In  Tradesmen's 
Nat,  Bank  v.  Third  Nat,  Bank,  66  Pa.  435, 
the  defendant  had  collected  the  mouey  as 
agent  for  another  bank,  and  had  credited  it  in 
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the  other's  account.  Under  Lety  t.  Bank  rf 
United  States  this  would  have  been  equivalent 
to  actual  payment,  and  would  have  fixed  the 
defendant's  liability  to  its  principal;  but  it  was 
held  that  the  Act  of  1849  now  prevented  the 
mere  book  entry  from  being  conclusive,  and, 
as  the  defendant  could  pay  the  money  back  to 
the  plaintiff  without  lo98  to  itself,  it  was  bound 
to  do  so.  But  in  so  holding  this  court  said: 
"The  money  received  is  in  tbe  hands  of  tbe 
defendants,  and  we  are  not  called  upon  to  de- 
cide what  would  have  been  their  situation  if  it 
had  been  actually  paid  over  by  them.''  In 
Corn  Exch,  Nat,  Bank  v.  National  Bank  of 
7 he  Repuhlie,  78  Pa.  283,  the  court  below  hn'd 
charged  that,  *' under  the  Act  of  1849,  the 
plaintiff  is  entitled  to  recover,  unless  there  has 
been  negligence  on  its  part,  and  through  thHt 
negligence  the  defendant  has  been  put  in  a  ^- 
sition  to  lose  by  paying  this  money  to  plain- 
tiff." The  judgment  was  reversed,  not  be- 
cause this  charge  was  wrong,  but  because  the 
evidence  of  negligence  was  not  sufficit-nt; 
Paxson,  «/*.,  saying  that  it  was  "not  necessary 
to  express  an  opinion  as  to  how  far  negligence 
is  a  defense  under  the  act,  for  the  reason  that 
there  was  not  sufficient  evidence  upon  tbi.^ 
point  to  justify  submitting  it  to  tbe  jury."  It 
is  always  a  good  defense  that  the  loss  com- 
plained of  was  the  result  of  the  complainsnt's 
own  fault  or  neglect,  and  it  would  require  a 
statute  in  very  explit  it  terms  to  do  away  with 
so  universal  a  nile  of  law,  founded  on  so  in- 
contestable a  principle  of  justice. 

The  result  of  the  Act  of  1849,  and  the  cases 
upon  this  subject,  is  that  tbe  mere  acceptance 
or  payment  of  forged  paper  is  no  longer  of 
itself,  a  bar  to  the  recovery  of  the  money  by 
tbe  party  payine  even  though  it  be  a  bank  or 
other  drawee.  I^or  is  such  party  absolutely 
bound,  as  at  common  law,  to  discover  anil 
give  notice  of  the  forgery  on  the  very  day 
of  payment.  All  that  be  need  do,  in  any 
case,  is  to  give  notice  promptly,  according  to 
the  circumstances  and  the  usat^c  of  the  buM- 
ness,  and,  unless  the  poMtion  of  the  party  re 
ceiving  the  money  has  been  altered  for  t  he- 
worse  in  the  mean  time,  it  would  seem  that 
the  date  of  notice  is  not  material.  But,  on  the 
other  hand,  the  statute  does  not  dispense  with 
the  necessity  of  care  and  diligence  on  the  part 
of  the  payor,  nor  exempt  him  from  the  conse- 
quences of  his  own  negligence,  if  thereby  loss- 
would  accrue  to  the  other  party.  In  the  pres- 
ent case  the  plaintiff  received  the  check  on 
December  19,  paid  it,  entered  it  on  the  books, 
and  then  apparently  dismissed  it  from  further 
attention.  In  all  probability  the  forgery 
would  not  have  been  discovered  until  the  de- 
posit book  of  the  supposed  drawers,  Dice  & 
Co.,  came  in  for  settlement,  had  not  the  de- 
fendant's officer,  on  December  24,  called,  and 
started  the  inve^tigntion  which  resulted  in  tbe 
discovery.  This  must  be  pronounced  a  want 
of  due  diligence.  Tbe  drawee  is  still  presumed 
to  know  the  drawer's  signature,  and,  in  tbe 
language  of  Chief  Justice  Shippen,  s^ipra,  *'to 
talce  this  knowledge  upon  himself,"  though 
the  first  slip  is  no  longer  conclusive  agaiust 
him.  But,  having  finished  his  examination, 
dismissed  the  subject  from  further  attention. 
and  allowed  five  days  to  elapse,  during  which. 
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tbe  party  leceiving  the  money  has  paid  it  out 
in  reliance  upon  the  plaintiff  s  act»  the  latter 
cannot  be  allowed  to  say  that  he  acted  with 
^ue  diligence  and  absence  of  negligenc^.    As 


the  facts  are  all  clearly  86t  out  In  the  stat^ 
ment,  there  is  nothing  to  go  to  a  jury. 
Judgment  revened. 


ALABAMA  SUPREME  COURT. 


Lorenzo  CORET  et  al.,  Appts., 

V, 

W.  W.  WADSWORTH, 
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1.  Ontt  of  the  gcfVBmiBig  body  of  ab  in- 
■olTent  oorponktiOB  cajmot  be  made  a 
preferred  creditor  tor  an  unsecured  debt 

1B«  A  oorporatiOB  is  ineolTent  within  the  rule 
88  to  preferring  creditors  where  its  assets  are  In- 
suflSdeDt  to  pay  Its  debts  and  It  has  ceased  to  do 
business  or  is  In  the  act  of  taking  a  step  which 
will  practicallj  Incapacitate  It  for  conducting  the 
corporate  enterprise  with  reasonable  prospect 
of  success  or  Its  embarrassments  are  such  that 
early  suspension  and  failure  must  ensue. 

(June  14, 1802.) 

APPEAL  by  defendants  from  an  order  of  the 
City  Court  of  Decatur  overniliDg  a  de- 
murrer to  the  bill  in  a  suit  to  set  aside  a  pre- 
tended sale  of  the  stock  in  trade  of  the  Decatur 
Building  Supply  Company  to  defendant  Corey, 
its  president,  as  a  preference  in  fraud  of  cred- 
itors.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Briekell*  Harris  A  Eyster  for 
appellants. 

Mr.  E.  W.  Godbey,  for  appellee: 

Corey's  position  as  director  and  president 
imposed  upon  him  the  obligations  of  a  trustee 
to  the  corporation  and  its  stockholders. .  But 
^hen  the  corporation's  insolvency  supervened, 
neither  the  corporation  nor  its  stockholders,  as 
such,  could  have  any  pecuniary  interest  what- 
ever in  its  property.  The  officers  now  became 
trustees  for  tiie  creditors,  who  are  the  only 
class  who  can  honestly  have  any  actual  interest 
in  its  assets.  If  the  officer  holds  a  debt  against 
the  company,  he  is  forbidden  by  all  the  laws 
of  trust  and  by  every  consideration  of  public 
policy  and  sound  reason  from  preferring  him- 
aelf. 

Bank  of  Bl.  Mar^s  ▼.  8t.  John,  25  Ala.  666; 
Wait,  Insolvent  Corp.  507;  2  Morawetz,  Priv. 
Corp.  §  787;  Olnep  v.  Conanieut  Land  Co.  5 
Jj.  K.  A.  861,  16  R.  L  697;  2  Waterman,  Corp. 
188,  189:  Drurp  v.  Milwaukee  db  8.  R.  Co.  74 
U.  8.  7  Wall.  299.  19  L.  ed.  40;  Bowe  v.  San- 
ford  Fork  db  Tool  Co.  44  Fed.  Rep.  281;  Lippin- 
cott  V.  8/iatD  Carriage  Co.  26  Fed.  Rep.  577; 
Consolidated  Tank  Line  Co.  v.  Kansas  City 
Varnish  Co.  45  Fed.  Rep.  7;  Sweeny  v.  WTieel- 
ing  Grape  Sugar  db  Refining  Co.  80  W.  Va. 
448;  Richards  v.  New  Hampshire  Ins.  Co.  48 
N.  H.  268;  Haywood  v.  Lincoln  Lumber  Co. 
^  Wis.  689:  Beach  v.  Miller,  180  Dl.  162,  28 
Am.  Law  Rev.  1011;  Roseboom  v.  W/iittaker, 


182  ni.  81;  Sieardi  v.  Keystone  M  O?.  149  Pk. 
148. 

The  pretended  liability  ostensibly  extfn- 
guisbiog  the  sale  by  tbe  insolvent  corporation  to 
Us  president,  Corey,  was  not,  strictly  speakins:, 
a  contingent  one;  but  when  the  corporation 
became  oopelessly  insolvent,  the  contingent 
liability  of  Corev  as  a  surety  became,  lo 
a  great  extent,  fixed  and  absolute.  A  lam 
number  of  the  adjudged  cases  denying  the  di- 
rector's right  to  a  preference  arose  upon  a  state 
of  facts  similar  to  the  presentA-the  director 
being  only  a  surety. 

Olney  ▼.  Conanieut  Land  Co.,  Drurp,  v.  MH- 
waukee  dt  8,  B.  Co.^  Howe  v.  Sattford  Fork  J 
Tool  Co.,  Consolidated  Tank  Line  Co.  ▼.  /Tan- 
sas  City  Varnish  Co.  and  Roseboom  T.  WhU" 
taker,  supra. 

In  addition  to  being  surety  of  the  supply 
company,  with  respect  to  tbe  debt  it  pretended 
to  be  owing  the  bank,  and  president  and  di- 
rector of  the  supply  company,  Corey  was  also  a 
heavy  stockholder,  and  a  director  in  the  cred- 
itor bank;  and  when  Corey  took  the  goods  in 
payment  of  the  debt  due  tbe  bank,  he  not  only 
secured  a  preference  to  himself  individually 
but  also  at  the  same  time  and  by  tbe  same  act, 
secured  the  preference  and  the  payment  of  ao 
otherwise  almost  worthless  debt  to  the  fiscal 
institution,  in  which  he  was  veiy  largely  inter- 
ested. 

If  the  right  of  preference  be  accorded,  no 
outside  dealer  would  extend  credit  to  a  corpo- 
ration, since  the  very  wares  he  might  sell 
could  and  would  be  used  to  pay  the  director, 
whose  debt  was  kept  secret,  or  simulated,  to 
the  total  exclusion  of  the  general  outside  cred- 
itors, who  may  be  kept  in  ignorance  of  the 
claims  of  directors. 

Stone*  Oh.  J.,  delivered  the  opinion  of 
the  court: 

The  present  case  is  an  appeal  from  an  in* 
terlocutory  order  of  the  citv  court,  sitting  in 
equity,  by  which  Corey's  demurrer  to  Wada- 
wortb's  bill  was  overruled.  The  case  pre- 
sents a  question  of  very  grave  importance 
to  the  commercial  world.  The  substantial 
facts  of  the  case  made  by  the  bill  are  as  fol- 
lows:  At  a  time  anterior  to  the  latter  part 
of  the  year  1887  the  *"  Decatur  Building  Sup- 
ply  Company"  was  incorporated  under  the 
general  laws  of  Alabama,  Decatur  being  the 
place  of  its  business  habitation.  Wadsworth, 
the  complainant,  at  various  times  between 
the  latter  part  of  the  vear  1887  and  May  19, 
1888,  sold  and  shipped  to  the  Decatur  Build- 
ing Supplv  Company  lumber  and  shingles, 
and  at  various  dates  drew  on  the  corporation 


NOTa.~The  above  case  is  clearly  In  aooord  with 
the  welffht  of  authority  on  the  question  of  tbe  va- 
lidity of  preferences  to  directors  by  the  insolvent 
corporation.  For  the  conflict  of  decisions  and  the 
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for  payment  at  nlnty  and  one  hundred  and 
twenty  days.  The  several  drafts  were  ac- 
<»ptea,  but  have  not  been  paid.    The  aggre- 

fate  sum  of  the  several  accepted  drafts  is 
1,400,  all  of  which  was  long  past  due  when 
this  bill  was  filed,  in  January,  1891.  The 
bill  then  charges  that  Lorenzo  Corey,  one  of 
the  defendants,  became  a  stockholder  in  said 
Decatur  Building  Supply  Company,  ''in  the 
•early  part  of  February,  1888,  and  thereafter 
he  became  a  member  or  the  board  of  directors, 
and  president  of  said  company,  which  posi> 
tion  he  held  at  the  time  or  the  occurrence  of 
the  matters  and  transactions  hereinafter  com- 
plained of,  and  has  never  resigned  or  been 
removed  therefrom ;  and  that  at  the  time  he 
«o  became  connected  with  the  said  Decatur 
Building  Supply  .  Company  the  same  was 
prosperous,  and  in  a  solvent  condition. "  The 
oil!  then  avers  that  about  the  15th  of  May, 
1888,  the  said  Corey,  together  with  others, 
-officers  and  stockholders  of  said  corporation, 
entered  into  an  agreement  with  the  Exchange 
Banlr,  by  which  they  bound  themselves,  as 
sureties  or  guarantors  of  said  Decatur  Build- 
ing Supply  Company,  for  the  payment  to  the 
bank  of  such  indebtedness  as  the  building 
«upply  company  might  incur,  not  exceeding: 
$6,000.  It  was  then  charged  that  before  the 
«nd  of  June,  1888,  it  was  ''pretended"  that 
the  bank  had  lent  to  the  building  supply 
•company  said  sum  of  $6,000,  and  had  taken 
its  notes  theref<^,  due  at  sixty  and  ninety 
<iays. 

The  remaining  charges  of  the  bill,  material 
to  the  case  in  hand,  may  be  summarized  as 
follows :  One  Hay,  brother-in- law  of  Corey, 
^as  general  manager  of  the  building  sup- 
ply company,  and  was  its  vice-president. 
From  19th  to  28d  of  July,  1888,  said  com- 
pany, through  Corey  and  Hay,  sold  (''pre- 
tended to  make  sale  of)  a  large  part  oi  its 
stock  in  trade  to  Corey,  in  consideration  that 
he  would  and  did  assume  and  pay  the  said 
debt  of  $6,000  to  the  Exchange  Bank,  of 
which  Corey  and  other  officers  and  stock- 
holders of  the  building  supply  company  had 
become  guarantors.  The  said  debt  was  pres- 
•entlv  paid  by  Corey,  and  he  took  possession 
of  the  stock  in  trade  so  purchased,  and  re- 
anoved  it  to  a  building  of  his  own.  This 
was  done  long  before  the  maturity  of  the  debt 
to  the  bank,  of  which  Corey  and  other  officers 
•of  the  supply  company  were  guarantors.  The 
bill  then  charges  that  "at  the  time  of  the 
aforesaid  pretended  purchase  by  Corey  of 
Decatur  Building  Supply  Company  it  [the 
corporation!  was  hopelessly  insolvent.,  its 
liabilities  due  and  past  due  being  greater  by 
far  than  its  assets ;  and  within  three  or  four 
days  after  the  consummation  of  tbe  transfer 
to  Corey,  on,  to  wit,  26th  day  of  July,  1888, 
the  said  Decatur  Building  Supply  Company, 
acting  through  said  Corey  as  its  president, 
assigned  all  its  remaining  assets  to  a  trustee, 
for  the  benefit  of  its  general  creditors,  whose 
just  claims  and  demands  against  said  com- 
pany amounted  to  more  than  twenty-two 
thousand  dollars ;  to  pay  which  property  was 
assigned  of  value  not  sufficient  to  pay  more 
than  fifteen  per  cent.  ^  Corey  and  the  Decatur 
Building  Supply  Company  are  made  defend- 
ants to  &e  bill. 

1S8  Lb  R.  A. 


Before  the  demurrer  was  filed  to  the  bill  it 
was  amended  so  as  to  make  it  a  *'bill  in  be- 
half of  complainant  and  all  other  creditors, 
of  the  building  supply  company  who  may 
come  in  and  make  themselves  parties  com- 
plainant hereto,  and  assume  their  proportion- 
ate snare  of  the  costs."  Under  this  amend- 
ment, S.  Truscott  came  in  by  petition,  and 
united  in  the  prayer  for  relief. 

The  bill  in  a  general  way  charges  that 
Corey  took  overpay   in  the  matter  of  the 

guaranty  for  which  he,  with  others,  whs 
ound.  It  also  charges  that  the  money  ad- 
vanced or  paid  by  the  bank  **  was  paid  not  to 
the  Decatur  Building  Supply  Ck)mpany,  but 
to  the  officers,  making  the  guaranty  of  the 
loan,    for   their    own    emolument.^    These 

?[uestions  need  no  extended  mention  here, 
f  the  supply  company  did  not  get  the  benefit 
of  the  money  advanced  by  the  bank,  of  course 
it  was  under  no  obligation  to  indemnify  the 
guarantors  of  the  loan ;  and  in  taking  pay 
from  the  supply  company  on  that  account 
Corey  misappropriated  the  assets,  and  ren- 
dered himself  liable  to  the  creditors  of  the 
insolvent  corporation,  to  the  extent  of  the 
misappropriation.  So,  if  he  overpaid  him- 
self for  the  liability  he  was  under  as  guar- 
antor to  the  bank,  the  same  rule  will  apply 
to  the  excess.  It  is  against  the  policy  of  the 
law  to  permit  the  president  or  any  director 
of  a  corporation  to  realize  a  personal  profit, 
or  side  speculation,  in  any  dealing  he  may 
have  with  the  corporation.  1  Waterman. 
Corp.  §163.  These  matters,  however,  are 
not  pressed  in  argument,  and  we  will  not 
consider  them  further. 

The  question  for  our  consideration,  briefly 
stated,  is  this:  Can  a  member  of  the  gov- 
erning body  of  an  insolvent  corporation,  of 
which  corporation  he  is  a  nonsecured  credit- 
or, be  made  a  preferred  creditor  in  the  ad- 
ministration or  disposition  of  the  corporate 
assets,  or  must  the  assets  be  distributed  pro 
rata  among  all  the  nonsecured  creditors?  Of 
course,  if  valid  liens  have  been  created, 
supervening  insolvency  cannot  destroy  or  im- 
pair them.  The  question  in  this  case  has 
been  industriously  and  ably  argued  on  both 
sides.  It  is  the  settled  law  of  this  state  that 
a  debtor, — a  natural  person, — though  insol- 
vent, may,  of  his  effects  whether  money  or 
property,  pay  one  or  more  creditors  in  full, 
although  he  thereby  disables  himself  to  pay 
his  other  debts.  There  are  conditions  or  lim- 
itations to  this  right.  The  paying  debtor 
must  not  by  the  transaction  secure  any  bene- 
fit to  himself,  other  than  the  discharge  of  the 
obligation  he  rested  under  to  pay  the  debt. 
If  paid  in  property,  it  must  be  at  its  reason- 
ably fair  market  value.  If  the  property  be 
in  value,  so  much  in  excess  of  the  debt  paid 
with  it  as  to  necessitate  a  substantial  pay- 
ment to  Uie  insolvent  debtor  therefor,  and 
such  substantial  excess  is  so  paid,  this  is 
treated  as  securing  a  benefit  to  the  debtor,  by 
enabling  him  to  shuffie  such  excess  out  of 
the  reach  of  his  other  creditors ;  and  the  trans- 
action is  fraudulent.  If  the  preference  of 
one  or  more  creditors  by  an  insolvent  debtor 
can  withstand  these  tests,  the  motive  or  pur- 
pose of  the  debtor  in  giving  the  preference 
becomes  an  immaterial  inquiry.    8  Brickell, 
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Dig.  p.  517,  S§  187,  188 ;  Hodges  ▼.  CoUman, 
76  Ala.  103:  Meyer  v.  Sulabacher,  Id.  120; 
Shealy  v.  Edwards.  78  Ala.  176,  49  Am.  Rep. 
48 ;  Levy  v.  Williams,  79  Ala.  171 ;  Leinkaujf 
T.  FreiUcU,  80  Ala.  186 ;  Tyron  ▼.  FUmmay, 
Id.  821 ;  Montgomery  y.  Baylies,  96  Ala.  842 ; 
EUison  ▼.  Jf(«»,  95  Ala.  221;  Tiffany  ▼. 
Boatman's  8av.  Inst,  85  U.  8.  18  Wall.  875, 
21  L.  ed.  868 ;  Orant  v.  First  Nat,  Bank  oj 
Monmouth,  97  U.  8.  80,  21  L.  ed.  271. 

There  are  maDV  authorities  which  hold 
that  a  solvent  and  going  corporation  can  se- 
cure a  member  of  the  governing  board  in  the 
payment  of  a  debt  due  him;  and  the  fact 
that  the  corporation  becomes  insolvent  after- 
wards does  not  impair  the  validity  of  his  se- 
curity. We  are  not  inclined  to  question  the 
correctness  of  this  principle,  but  we  will  ex- 
plain hereafter  more  fully  what  we  mean  by 
a  solvent  corporation.  0*  Conner  Min,  d 
Mfg.  Oo.  Y.  Coosa  Furnace  Co,  95  Ala.  614 ; 
lixington,  L.  F,  d  M,  Ins.  Co.  v.  Page,  17 
B.  Mon.  412,  66  Am.  Dec.  165;  BeiOiwald 
v.  Commercial  Hotel  Co.  106  111.  489 ;  Pauld- 
ing V.  Chrome  Steel  Co.  94  N.  Y.  884 ;  Tuiin 
Lick  Oil  Co.  of  West  Virginia  v.  Marbury,  91 
U.  8.  587,  23  L.  ed.  328. 

There  are  some  authorities  which  hold  that 
an  insolvent  corporation  may  make  an  assign- 
ment, preferring  even  its  own  directors,  or 
members  of  its  governing  body,  if  they  be 
creditors  of  the  corporation ;  that  the  directors 
have  tiie  same  rights  as  creditors  of  natural 
persons  have,  and  that  the  relation  they  sus- 
tain to  the  corporation  and  to  its  assets  does 
not  impair  that  right,  if  in  fact  their  claims 
be  bona  fide  debts  of  the  corporation.  Whit- 
weU  V.  Warner,  20  Vt.  425 ;  Budl  v.  Bucking- 
ham, 16  Iowa,  281,  85  Am.  Dec.  616 ;  Oarrett 
V.  Burlington  Plow  Co.  70  Iowa,  697,  59  Am. 
Rep.  461 ;  Planters  Bank  of  Farmville  t. 
Whittle,  78  Va.  787 ;  Burr  v.  McDonald,  8 
Gratt.  215. 

The  governing  body  or  directory  of  a  cor- 
poration holds  the  capital  stock  of  a  corpora- 
tion in  the  confidence  that  it  will  be  preserved 
and  administered  primarily  for  the  benefit  of 
creditors  and  secondarily  for  the  benefit  of 
the  stockholders.  FHend  v.  Powers,  98  Ala. 
114.  As  lonfiT  ago  as  1824,  Justice  8tory,  in 
Woody.  Hummer,  8  Mason,  808,  said:  ''It 
appears  to  me  very  clear  upon  general  prin- 
ciples as  well  as  the  legislative  intention, 
that  the  capital  stock  of  hanks  is  to  be  deemed 
a  pledge  or  trust  fund  for  the  payment  of  the 
debts  contracted  bv  the  bank. "  In  Bank  of 
8t.  McMrys  v.  8t.  John,  25  Ala.  566-612.  this 
court,  in  1854,  used  this  languas^e:  ''The 
capital  stock  of  the  bank,  with  all  its  prop- 
erty and  assets,  is  to  be  regarded  as  a  trust 
fund  for  the  payment  of  creditors;  and  the 
stockholders,  directors,  and  agents  of  the 
bank  are  trustees  for  their  benefit,  and,  as 
such  may  be  made  to  discover  and  account  in 
chancery.**  So,  in  Bradley  v.  FarweU,  1 
Holmes,  C.  0.  488,  the  court  said  :  "The  re- 
lation between  the  directors  of  a  corporation 
and  its  stockholders  is  that  of  trustee  and 
cestui  que  trust,"  See  Wait,  Insolvent  Corp. 
p.  507,  note  1,  and  citations :  Elyton  Land  Co. 
V.  Birmingham  Warehouse  d  MewUor  Co.  92 
Ala.  407,  12  L.  R.  A.  807. 

In  Smith  V.  St.  Louis  Mut.   L.  Ins.  Oo.  8 
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Tenn.  Ch.  502,  that  able  chancellor.  Cooper, 
said:    "Nor  is  it  denied  that  our  decisiaii» 
have  settled  that  the  assets  of  an  insolvent 
corporation  constitute,    under  our  laws,   a 
trust  fund  for  the  payment  of  creditors  of 
the  corporation,  in  the  order  of  priority  flzec) 
by  law,  and,  if  there  be  no  priority,   theni 
pro  rata;  and  that  no  amount  of  diligence  oii> 
the  part  of  one  or  more  of  the  creditors  cai^ 
defeat  the  right  of  others  to  such  distribu- 
tion.    .     .     .     The  object  is,  in  certain  con- 
tingencies, to  prevent  unseemly  scrambles, 
and  to  secure,   what  equity  delights  in, — 
equal  ity  of  rights  among  all  who  are  equally 
meritorious.** 

We  have  cited  authorities  which  afl^rm  the- 
right  of  a  director  of  an  insolvent  corpora- 
tion to  have  himself  made  a  preferred  creditor 
in  a  case  such  as  we  have  in  hand.     There 
are  authorities  the  other  way.  In  2  Morawets, 
Pri V.  Corp.  §  787,  it  is  said :    "  The  e9uitable- 
interests  of  tne  shareholders  and  creditors  are 
altered  by  the  insolvency ;  and  the  directors 
or  managing  agents,  who  originally  stood  in 
the  fiduciary  relation  to  the  company,  become 
placed  in  a  fiduciary  relation  to  its  creditors. 
The  powers  of  management  vested  in  the  di- 
rectors of  an   insolvent  corporation  whicb 
has  ceased  to  carry  on  business  are  solely 
powers  to  manage  the  assets  in  trust  for  it» 
creditors  and  for  their  benefit.     It  has  been 
held,  therefore,  that  the  directors  of  an  in- 
solvent corporation  are  bound  to  manage  the 
remaining  assets  with  strict  regard  for  the 
interests  of  its  creditors.     .     .    .     Directors- 
of  an  insolvent  corporation,  who  have  claims 
against  the  company  as  creditors,  must  share 
ratably  with  the  other  creditors  in  a  distribu- 
tion of  the  company's  assets.     They  cannot 
secure  to  themselves  any  advantage  or  pre- 
ference over  other  creditors  by  using  their 
powers  as  directors  for  that  purpose.    Tbese- 
powers  are  held  by  them  in  trust  for  all  th» 
creditors,  and  cannot  be  used  for  their  own 
benefit.  **    In  Bichards  v.  New  Hampshire  Ins. 
Co.,  48  N.  H.  268,  the  headnote  expresses  the 
principle  decided  in  the  following  language : 
''Directors  and  managers  of   insolvent  cor- 
porations are  trustees  of  the  funds,  as  well 
for  the  creditors  as  for  the  corporation,   and 
are  bound  to  apply  them  pro  rata,  and  cannot 
use  them  to  exonerate  themselves  to  the  in- 
jury of  other  creditors.**    In  the  case  of  Hay- 
wood y .  Lincoln  Lumber  Co. ,  04  Wis.  689,  tlie 
court  decided  that  "the  directors  and  officers 
of  an  insolvent  corporation  are  trustees  for 
the  creditors,  and  must  manage  its  property 
and  assets  with  strict  regara  to  their  in- 
terests ;  and,  if  they  are  themselves  creditors, 
while  the  insolvent  corporation  is  under  their 
management  they  cannot  secure  to  themselves 
any  preference  or  advantage  over  other  cred- 
itors.**   In  Sweeny  v.  Wheeling  Qrape  Sugar 
d  Beiining  Co.,  80  W.  Va.   448,  it  was  held 
that  "  directors  of  a  corporation  are  trustees  for 
the  corporation,  and  within  the  rule  that  one 
holding  a  fiduciary  relation  to  trust  propert}* 
cannot,  either  directly  or  indirectly,  become 
the  purchaser  of  such  property,   or  transfer 
it  to  his  own  use,  or  for  bis  own  benefit,  and, 
if  he  does,  the  sale  or  transfer  is  voidable, 
and  will  be  set  aside  at  the  mere  pleasure  off 
the  beneficiaries,  though  such  fiduciary  may 
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liaye  paid  full  price  and  gained  no  advan- 
tage.^ In  Beach  ▼.  Miller,  180  III.  162.  it 
was  said:  **The  directors  of  an  insolvent 
^corporation  are  trustees  of  its  assets  for  its 
•creditors,  and  cannot  give  the  funds  away, 
or  sell  them  at  a  sacritioe  in  the  interest  of 
•others,  even  with  the  consent  of  the  stock- 
holders; and,  if  themselves  creditors,  they 
<:annot  receive  any  advantage  or  preference 
in  the  payment  of  their  claims  at  the  expense 
■of  the  other  creditors. "  To  the  same  effect, 
4ind  by  the  same  court,  is  the  case  of  Ro^eboam 
V.  Wiittaker,  182  111.  81.  In  Ohiey  v.  Con- 
^nieut  Land  Co, ,  16  K.  I.  597,  5  L.  K.  A.  861, 
it  was  held  that  **  the  directors  of  an  insolvent 
•corporation  are  trustees  for  the  creditors  of 
the  corporation,  and  they  cannot  obtain 
priority  over  a  creditor  by  taking  mortgages 
to  themselves  to  secure  them  for  fulvances  and 
for  their  indorsement  of  the  notes  of  the  cor- 
poration, after  the  creditor  has  brought  suit, 
and  when  the  company  is  insolvent."  In 
Baiee  v.  Sanford  Fork  db  Tool  Co,,  44  Fed. 
Rep.  281,  it  was  decided  that  **  where  a  cor- 
poration, while  still  a  going  concern,  is  in- 
solvent, a  mortgage  on  its  property,  executed 
to  secure  the  directors,  who  are  liable  as  in- 
-dorsers  for  it  to  a  large  amount,  is  invalid 
as  to  general  creditors,  and  that  though  the 
mortgage  was  procured  by  the  directors  with- 
•out  any  actual  fraudulent  intent. "  In  Con- 
solidatid  Tank  Line  Co,  v.  Kaneae  City 
Varnish  Co,,  45  Fed.  Rep.  7,  the  "directors 
-of  an  embarrassed  corporation,  holding 
•claims  against  it  which  they  wished  to  pro- 
tect, had  the  notes  of  the  company  payable 
to  themselves  drawn  and  antedated,  and  pro- 
cured them  to  be  discounted  by  defenaant 
bank.  They  then  caused  to  be  executed  a  deed 
of  trust  conveying  all  the  assets  of  the  com- 

fany  as  security  for  these  notes  among  others, 
teld,  in  a  proceeding  by  unsecured  creditors 
to  set  it  aside,  that,  being  a  security  for  debts 
upon  which  the  directors  were  themselves 
liable  as  iudorsers,  it  was,  in  effect,  a  pref- 
orence  to  themselves,  and  fraudulent  and 
▼old. "  In  28  American  Law  Review  No.  6, 
p.  1009,  there  is  a  strong  article  maintaining 
the  same  doctrine  announced  in  the  cases 
cited  above,  with  a  reference  to  many  ad- 
judged cases.  Bee  also,  Jaekeon  v.  Ludeling, 
^  U.  S.  21  Wall.  616,  22  L.  ed.  492 ;  DairMy 
▼.  Bank  of  State  of  South  Carolina,  8  8.  C. 
N.  S.  124 ;  Drury  v.  Milwaukee  d  S.  E.  Co, 
74  U.  8  7  Wall.  299,  19  L.  ed.  40 ;  Tharino- 
4on  V.  Oould,  59  Ala.  461 ;  Ooodtoin  t.  Mc- 
Othu,  15  Ala.  282. 

The  question  we  have  been  considering  is 
one  of  grave  and  growing  importance  in  this 
state,  and  we  have  therefore  ifelt  it  our  duty 
to  collate  the  authorities.  It  will  be  seen 
that  the  modem  authorities,  almost  without 
exception,  utter  the  same  strong  condem- 
natory language  of  any  and  all  attempts  by 
directors  of  an  insolvent  corporation  to  have 
themselves  indemnified  and  preferred  over  the 
other  creditors  of  the  company.  The  assets 
are,  in  a  sense,  a  trust  fund  in  their  hands 
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for  the  payment  of  the  corporation's  debts, 
and  it  is  both  their  moral  and  legal  duty  to 
maintain  perfect  equality  in  their  admin- 
ibtration  and  disbursement,  at  least  to  the 
extent  that  they  cannot  prefer  themselves. 
We  need  go  no  further  in  this  case.  In  look- 
ing into  the  authorities  it  will  be  seen  that 
the  right  of  the  directors  of  an  insolvent  cor- 
poration to  prefer  themselves  as  creditors  is 
withheld  f  n  m  them,  not  alone  on  the  groimd 
that  the  assets  are  a  trust  fund,  of  which  they 
are  trustees  for  the  creditors.  Notice  is  taken 
of  the  superior  knowledge  they  necessarily 
have,  and  the  great  advantage  this  would  and 
does  give  them  in  a  race  of  diligence.  But 
the  principle  extends  further.  In  a  con- 
veyance by  which  they  attempt  to  pay  or 
secure  themselves,  that  necessary  element  of 
all  valid  contracto— opposing  interest  in  the 
seller  and  buyer — is  wanting.  They  are  both 
seller  and  buyer.  Such  transactions  by  a 
trustee  are  always  voidable  on  the  ground  of 
public  policy. 

At  what  sta^e  of  a  corporation's  affairs 
must  it  be  pronounced  insolvent,  so  as  to 
bring  it  within  the  principle  we  have  de- 
clared? It  is  not  enouj^h  that  its  assets  are 
insufficient  to  meet  all  its  liabilities  if  it  be 
still  prosecuting  its  line  of  business,  with 
the  prospect  and  expectation  of  continuing 
to  do  so ;  in  other  words,  if  it  be,  in  ^ood 
faith,  what  is  sometimes  called  a  ''going" 
business  or  establishment.  Many  successful 
corporate  enterprises,  it  is  believed,  have 
passed  through  crises,  when  their  property 
and  effects,  if  brousbt  to  present  sale,  would 
not  have  discharged  all  their  liabilities  in 
full.  We  feel  safe  in  declaring  that  when  a 
corporation's  assets  are  insufficient  for  the 

gayment  of  its  debts,  and  it  has  ceased  to  do 
usiness,  or  has  taken,  or  is  in  the  act  of 
taking,  a  step  which  will  practically  in* 
capacitate  it  for  conducting  the  corporate  en* 
terprise  with  reasonable  prospects  of  success, 
or  its  embarrassments  are  such  that  early 
suspension  and  failure  must  ensue,  then  such 
corporation  must  be  pronounced  insolvent. 

Under  the  definition  we  have  siven  we  hold 
that  the  sale  charged  in  the  bill  to  have  been 
made  by  the  Decatur  Building  Supply  Com- 
pany to  Corey  was,  if  the  averments  £e  true, 
an  attempted  preference  by  an  insolvent  cor- 
poration of  a  member  of  its  governing  board, 
and  that  he  is  chareeable  as  a  trustee  with  the 
property  and  effects  so  received,  or  their 
value,  'for  the  equal  benefit  of  all  the  cred- 
itors. The  question  we  have  been  consider* 
ing  may  possibly  have  been  remotely  touched 
in  the  case  of  Qloibe  Iron  Roofing  d  Corrugating 
Co.  V.  Thaeher,  87  Ala.  458. 

To  the  extent  of  the  conflict,  if  there  be 
such,  the  present  opinion  must  prevail. 

The  decretal  order  of  t?ie  ehatieellor  overruling 
the  demurrer  to  the  btU  must  be  afflrtned, 

MeClellaii,  J,,  dissents. 

Rehearing  denied. 
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EBtra  STROUSE.  AppU. 

V. 

Elizabeth  LEIPF. 
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1.  That  a  ironutn  made  sole  defendant 
in  an  action  for  tort  was  liTinfl^  with 
her  husband  is  no  trround  for  abatement  of 
the  action  under  a  statute  relieyinff  the  husband 
from  liability  for  torta  of  hlg  wife  in  which  he 
does  not  participate,  and  making  her  suable 
therefor  as  if  she  were  sole. 

8«  Error  in  safltaininflra'denrarFer  to  a 
special  plea  is  cured,  if,  under  the  general 
issue,  proof  Is  introduced  and  the  Jury  passes  up- 
on the  identical  question  sought  to  be  raised  by 
such  plea. 

8*  Special  negUgenee  in  permittinflr  a 
▼icions  do§f  to  escape  from  an  enclosure  is 
not  necessary  to  create  a  liability  for  keeping 
such  a  dog  with  knowledge  of  its  propensities, 
when  he  escapes  and  inflicta  Injuries. 

4.  A  wife  is  not  liable  for  harborinfl^  a 
▼icions  doflf  on  her  own  premises  where 
her  husband  Jives  with  her,  although  the  statutes 
secure  to  married  women  their  separate  estates 
and  relieve  the  husband  from  all  liability  for  his 
wif  e*s  torts  "In  the  commission  of  which  he  does 
not  participate,**  since  the  dog  cannot  be  kept 


without  his  consent  and  participation,  and  must 
be  charged  to  his  account  as  the  bead  of  th» 
family. 

(February  7, 1894.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Mobile  County  in  fa- 
vor of  plaintiff  in  an  action  brought  to  recover 
damages  for  InJurieR  inflicted  by  a  dog,  for  the 
safe  keeping  of  which  defendant  was  alleged 
to  be  responsible.     Reversed, 

The  facts  sufficiently  appear  in  the  opinion.. 

Messrs,  OTeralI»  Bestor  Sk  Ch*ay»  for  &{► 
pellant: 

The  evidence  shows  that  the  appellant  was 
not  the  keeper  of  the  dog,  and  therefore  not 
liable. 

Whittemore  ▼.  Thomas,  168  Mass.  847. 

There  is  no  evidence  showing  neglect  or  want 
of  care  by  appellant  or  any  servant  or  other 
person  connected  with  the  household  in  the 
keeping  of  the  dog.  At  the  time  of  the  biting 
and  injury  to  appellee  sued  for,  appellant  was 
a  married  woman,  and  if  there  was  any  wrong- 
ful act  in  the  keeping  of  the  dog,  the  husband 
was  the  party  liable,  and  not  appellant. 

Code  of  1886,  §  2845;  Bibb  v.  State,  94  Ala. 

88;  WiUiamson  v.  StaU,  10  Ala.  481;  Dougey. 

*  Pearee,  13  Ala.  128;  Seibert  v.  State,  40  Ala.  (N); 


KoTB.~Re8poru(MUty  of  a  manied  voman  for 
the  VM  and  safely  of  premises  owned  hy  her. 

Upon  the  precise  question  Involved  in  the  prin- 
cipal case,  the  authorities  do  not  seem  to  be  har^ 
monious,*  that  case  holding  the  wife  not  liable, 
while  in  the  New  York  case  of  Quilty  v.  Battle 
infra,  the  court  declared  the  contrary. 

In  a  recent  case  decided  in  the  court  of  appeals 
of  Colorado,  the  court  held  they  were  properly 
Joined  as  defendants  upon  a  question  of  a  like  na- 
ture.   Hombein  v.  Blanchard,  infra. 

And  in  a  late  Massachusetts  case  the  question  was 
stated  to  be  one  for  the  Jury  as  to  the  ownership  of 
the  animaL    McLauflrhlin  v.  Kemp,  infra. 

Upon  the  point  of  ownership,  however,  there 
would  seem  to  t)e  a  conflict  of  opinion  as  to  its  per* 
tinency,  as  shown  in  the  Colorado  case.  Hombein 
V.  Blanchard,  infra;  McLauffhlin  v.  Kemp,  infra. 

The  New  York  cases  place  her  respocslbility 
purely  upon  the  question  of  her  right  to  act  inde- 
pendently of  her  husband  In  all  matters  connected 
with  her  separate  estate  and  as  though  she  were 
hnsbandleas.    Quilty  v.  Battle,  infrcL 

L  lUegaluBe  of  premises. 

Where  the  wife  was  indicted  under  section  4800 
of  the  Penal  Code  of  Georgia,  for  keeping  a  place 
for  gambling,  it  was  held  that  she  could  not  be 
found  guilty,  it  appearing  that  the  husband  and 
wife  resided  together  upon  the  premises,  the  court 
stating  that  where  the  husband  and  wife  resided 
together  In  the  house,  no  matter  which  of  them 
owned  or  had  rented  the  house,  he  was  the  head  of 
the  family  and  it  was  his  duty,  not  hers,  to  prevent 
it,  and  that  in  order  to  render  her  criminally  liable 
for  permitting  such  act  while  he  was  present,  it 
must  appear  afflrmatively  that  she  was  active  in 
granting  permission,  that  if  she  were  merely  pas- 
alve  in  the  matter,  although  taking  no  measures  to 
hinder  or  prevent  the  crime,  she  could  not  be  con* 
▼icted.    BeU  v.  State  (Ga.)  April  10, 1808. 

By  1 4800  of  the  Penal  Code  of  Georgia  it  ia  pro- 
vided a  feme  covert  or  married  woman  acting  un- 
der the  threats,  command,  or  coercion  of  her  hus- 
band, shall  not  be  found  guUty  of  any  crime  or 
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misdemeanor  not  pimtshableby  death  or  perpetual 
imprisonment,  butwlth  this  exception,  the  husband 
shall  be  prosecuted  as  priodpal  and  if  convicted, 
shall  receive  the  punishment  which  would  other- 
wise have  been  inflicted  on  the  wife  if  sihe  had  been 
found  guilty,  provided  it  appears  fromaU  the  facta 
and  circumstances  of  the  case  that  vloleDt  threats^ 
command,  and  coercion  were  used. 

In  Com.  V.  Wood,  07  Mass.  2SS.  the  husband  waa 
indicted  for  keeping  a  house  of  ill  fame,  and  con- 
tended that  he  was  not  liable  because  the  hous» 
was  owned  by  his  wife  as  her  separate  property 
and  the  business  was  carried  on  by  her  and  she 
took  the  profits  in  which  he  did  not  participate. 
The  court  held  that  his  liability  depended  upon  the 
relations  which  he  sustained  to  the  household  whila 
he  lived  with  the  wife  as  her  husband. 

The  doctrine  of  the  common  law  is  that  by  mar* 
riage  the  husband  and  wife  become  one  penon  in 
law,  that  she  is  under  his  protection,  influence* 
power,  and  authority,  and  that  he  is  the  head  of 
the  household.    Com.  v.  Wood,  supra. 

How  far  he  may  ezerdse  force  in  restraining  her 
does  not  seem  to  be  precisely  settled,  but  he  may  ex- 
ercise as  much  power  as  may  be  reasonably  neces- 
sary to  prevent  her  as  well  as  other  inmates  of  the 
house  from  making  it  a  brothel.    IWd, 

With  regard  to  the  recent  legislature  upon  the 
position  of  married  women,  it  was  stated  that  the 
fact  that  the  famOy  lived  in  a  house  owned  by 
the  wife  had  never  been  reflrarded  as  aflfeotlng  the 
rights  and  powers  of  the  husband  as  head  of  the 
family,  even  though  she  might  carry  on  a  separate 
trade  on  her  own  account.    Ibid. 

The  provisions  of  the  statute  relate  to  legitimate 
business  and  do  not  take  away  the  husband's  power 
to  regulate  his  household,  so  far  as  to  prevent  the 
wife  from  carrying  on  an  illegal  trade.    Ibid, 

The  above  principles  were  followed  by  the  court 
in  Com.  V.  Carroll,  124  Mass.  80,  where  the  husband 
was  indicted  for  keeping  and  maintaining  a  tene- 
ment, used  for  the  illegal  sale  .and  iliegai  ^^r'^g 
of  intoxicating  liquors. 

The  statutes  which  have  been  passed  to  enlarge 
the  rights  and  privileges  of  married  women,  have 
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Mtihey  ▼.  f^tate,  48  Ala.  818:  T^wton  t.  Lay, 
24  Ala.  164;  Quintan  v.  People,  6  Park.  Grim. 
Bi>p.  9. 

The  court  should  not  have  admitted  evidence 
against  the  objeotioo  of  defendaut  to  show 
who  was  the  owner  of  the  premises  on  which 
the  dog  was  kept. 

Wiuiamson  v.  State,  iupra. 

The  court  should  have  given  the  charge  re- 
quested by  defendant,  announcing  the  l<»gal 
proposition  that  to  render  her  liable  tbb  de- 
fendant should  have  had  knowledge  of  the 
vicious  propensity  of  the  dog. 

Smith  V.  Cavsey^  22  Ala.  571;  Burden  v. 
Bamett,  7  Ala.  169;  Wool/  v.  Chalkfr,  81 
Ck>nn.  121,  81  Am.  Rep.  176;  Cooley,  Torts, 
pp.  842,  844.  845. 

The  general  principle  is  that  when  a  wife 
acts  under  the  coercion  of  her  husband  in  mis- 
demeanors she  is  not  to  be  held  responsible  for 
her  acts. 

Mvltey  V.  State,  svpra. 

And  it  is  not  necessary  that  he  should  be 
present  at  the  time  of  the  act,  if  the  jury  are 
satisfied  from  the  evidence  that  the  act  was 
done  by  his  authority. 

JBeib^  V.  State,  supra. 

It  is  held  in  Douge  v.  Pierce,  18  Ala.  129,  in 


an  action  of  slander,  that  If  the  slander  was. 
uttered  by  the  wife  in  the  presence  of  the  hus- 
band or  by  his  coercion,  and  they  are  sued  to- 
gether, that  the  suit  would  abate  on  the  death 
of  the  husband. 

In  detinue  the  husband  was  held  liable  for 
the  wife's  illegal  detention  of  a  slave.  But  h& 
having  died  &fore  recovery  it  was  held  that 
his  personal  representative  was  not  liable  for 
the  wife's  detention. 

Latpson  v.  Lay,  supra. 

Messrs.  Qrepory  L.  Smith  and  H.  T» 
Smith  for  appellee. 

Stone*  Ch.  •/.,  delivered  the  opinion  of 
the  court: 

This  suit  was  brought  by  appellee  to  re- 
cover damages  for  alleged  injuries  suffered 
from  the  bite  of  a  dog.  The  suit  is  against 
Estra  Strouse,  and  the  complaint  charges  that 
^  the  defendant  kept,  and  for  a  long  time  prior 
thereto  had  kept,  a  dog  of  savage  ana  fe- 
rocious nature,  and  on,  to  wit,  the  21st  dav 
of  February,  1891,  the  defendant  so  negli- 
gent! v  kept  said  dog  that  it  escaped  from  the- 
premises  and  attacked  the  plaintiff,  and  bit 
and  tore  and  lacerated  her,  to  her  damage  inr 
the  sum  of    .     .     .     The  plaintiff  avers  that 


made  do  ohaoflre  In  the  law  with  resrard  to  the  bus- 
band's  riipht  to  control  bis  own  buusebold.  Com.  v. 
Carroll*  supra. 

Prima  facie  the  husband  is  able  to  prevent  tbe 
wife  from  makingr  an  Illegal  use  of  the  family 
dwelling-bouse.    Ibid. 

So  again  in  Com.  v.  Pratt,  126  Mass.  483,  where  tbe 
wife  kept  intoxicating  liquors  for  sale  in  a  botel 
hired  by  her,  tbe  court  states  that  if  at  the  time  the 
liquors  were  kept  for  sale  by  the  defendants  tbe 
defendant  husband  actually  aided  or  asafited  her 
in  such  keepinir,  he  should  be  oon  victed;  that  if  the 
defendant  without  actually  and  actively  aiding  his 
wife  in  such  keeping,  was  personally  present  and 
knew  that  bis  wife  was  so  keeping  the  liquors,  the 
presumption  of  law  was  that  tbe  wife  acted  under 
the  coercion  of  her  husband  and  that  be  was  guilty 
and  she  was  not;  that  this  was  true,  although  tbe 
place  where  the  liquors  were  kept  was  her  hotel 
and  not  merely  a  private  dwelling  bouse,  but  that 
tbe  presumption  might  be  rebutted  by  sbowlDg 
that  the  wife  acted  without  the  interference  or 
control  of  the  husband,  and  further  that  if  tbe  de- 
fendant directed  or  advised  bis  wife  to  keep  liquors 
for  sale  and  he  was  living  with  her  in  ber  botel 
and  knew  of  the  facts,  the  presumption  was  that 
Bbe  was  acting  under  his  coercion,  and  tbat  he  was 
guilty  and  she  not. 

So  in  Com.  v.  Barry,  116  Mass.  146,  a  case  of  illegal 
sale  of  liquor,  the  court  susuiined  tbe  same  doc- 
trine. 

n.  Safety  of  premises. 

Where  husband  and  wife  were  sued  to  recover 
damages,  caused  by  tbe  bite  of  a  vicious  dog.  Judg- 
ment was  recovered  against  both  from  which  tbe 
husband  appealed,  contending  that  the  dog  was  the 
individual  property  of  tbe  wife  and  not  his  or  theirs 
jointly,  and  that  under  tbe  laws  of  tbe  state  tbe 
husband  could  not  be  held  liable.  Tbe  court  beld, 
it  not  being  proved  to  whom  tbe  dog  belonged,  tbe 
judgment  was  properly  rendered  against  tbem 
both;  their  liability  was  not  alone  dependent  upon 
the  ownership;  the  facts  might  render  tbem  or  one 
of  them  liable  regardless  of  tbe  ownership;  tbe 
keeping  of  the  dog  upon  the  premises  exercising 
lights  of  ownership,  knowing  bis  ferocity,  was 
tnfllcient  to  fix  the  liability.    Hombein  v.  Blancb- 
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ard  (Colo.  App.)  Nov.  27, 1803.    See  also  Quilty  v.. 
Battle,  and  McLaughlin  v.  Kemp,  infra. 

Married  women  are  now  liable  by  statute,  and  an 
action  may  be  prosecuted  against  tbem  for  torts 
committed,  as  if  unmarried.  Mayhew  v.  Burns,  1C3 
Ind.  828. 

Having  been  relieved  of  their  disabilities,  and 
empowered  to  own  and  control  separate  estates  as 
femes  sole,  they  take  tbe  riirbt  with  all  its  incidents, 
and  must  therefore,  like  all  other  persons,  use  the 
property  with  due  regard  for  tbe  rights  of  o^ers. 
IMd. 

Where  the  wife  was  sued  to  recover  damages  for 
wrongfully  causing  the  death  of  the  plaintllf's  in- 
fant child,  occasioned  by  failing  into  an  exoa*^ 
^^tion  made  upon  the  wife^  premises  in  such  a. 
manner  as  to  remove  tbe  lateral  support  from  ad- 
joining premises,  it  was  held  tbat  the  wife  was  lia- 
ble in  damages  to  tbe  father.    Ittid, 

In  Austin  v.  Cox,  118  Mass.  58,  it  was  held  in  an 
action  for  obstructing  the  plain tilT  in  the  use  of  a 
well  upon  the  wife*s  premises,  in  resfiect  of  which 
the  plaintiff  claimed  an  easement,  tbat  since  the- 
passing  of  tbe  statute  of  that  state,  a  husband  could 
not  be  held  liable  for  a  tort  committed  by  bis  wife, 
unless  he  aided,  abetted,  advised,  or  otherwise  en— 
couraged  tbe  act. 

Where  the  husband  and  wife  were  sued  for  forci- 
bly ejecting  tbe  defendant  from  property  leased  by 
tbem  to  plamtiffs,  tbe  court  held  that  evidence 
might  be  given  of  tbe  wife's  actions  in  tbe  hus- 
band's preMoce  at  tbe  time  of  such  ejectment,  al- 
though her  actions  during  the  husband's  absenoe- 
from  tbe  premises  bad  no  binding  effect  upon  him 
in  the  absence  of  proof  tbat  she  acted  by  his  direc- 
tion and  advise.    Baumler  v.  Antiau,  65  Mich.  81. 

In  Burt  V.  McBain,  28  Mich.  280,  it  was  held  that 
a  husband  was  no  longer  liable  fur  his  wife^s  torts. 

In  Fiske  v.  Bailey,  51 N.  Y.  168,  where  tbe  husband 
and  wife  were  domiciled  on  premises  the  separate 
and  exclusive  property  of  tbe  wife,  it  was  held  tbat 
be  was  not,  in  legal  presumption,  so  in  control  of 
the  premises  as  to  make  him  responsible  tea  party 
who  enters  thereon  by  permission  of  tbe  wife,  for 
injuries  sustained  by  the  careless  leaving  of  a  pit 
thereon  uncovered.  Bowe  v.  Smith,  46  N.  Y.  880,. 
followed. 

Where  a  married  woman  acts  and  speaks  by  hei*- 


^34 


Alabama  Sutbemb  Goubt. 


Feb.. 


the  defendant  had  notice  of  the  savage  and 
ferocious  nature  of  said  dog  prior  to  the  mat- 
ters hereinbefore  complained."  The  com- 
f^lainant  then  claims  special  damages  for  be- 
ng  thereby  disabled  to  perform  customary 
work,  for  expense  of  medical  treatment,  and 
for  necessary  nursing.  There  is  a  claim  of  a 
specified  sum  as  damages  sufficiently  large  to 
cover  the  recovery.  There  was  a  demurrer 
to  the  complaint,  which  the  circuit  court 
rightly  overruled.  The  defendant  interposed 
a  plea,  sworn  to,  which  is  styled  a  **  plea  in 
abatement. "  This  plea  was  demurred  to,  the 
demurrer  sustained,  and  this  ruling  is  the 
subject  of  one  of  the  errors  assigned.  The 
plea  avers  that  when  the  act  was  done  which 
Kave  rise  to  the  suit  ''she  was  a  married 
woman,  the  wife  of  Simon  Strouse,  who  is 
now  living  in  the  city  and  county  of  Mobile, 
«tate  of  Alabama ;  that  she  was  not  at  said 
time  separated  or  living  apart  from  the  said 
husband,  but  they  were  living  together  in 
conjugal  and  marital  relations.  This  clause 
of  the  plea  does  not  negative  the  idea  that 
the  act  complained  of  was  solely  the  act  of 
the  wife.  At  common  law  this  would  have 
been  a  good  ground  of  abatement.  Under 
that  system  a  suit  could  not  have  been  main- 
talned  against  the  wife  alone,  on  the  facts 
charged  in  the  complaint  in  this  case.  It 
would  have  been  necessary  to  sue  the  husband 
jointly  with  the  wife.  PinkaUm  v.  Oreene,  9 
Ala.  19. 

Our  statute  has  changed  the  common  law 
on  this  subject     Section  2346  of  the  Code 


declares  that  the  husband  is  not  liable  for  th« 
torts  of  the  wife,  ''in  the  commission  of 
which  he  does  not  participate ;  but  the  wife 
is  liable  ...  for  her  torts,  and  is  suable 
therefor  as  if  she  were  sole."  This  has 
changed  the  entire  law  as  to  the  manner  of 
suing  a  married  woman,  and  has  rendered  it 
improper  to  join  the  husband  when  the  charge 
is  that  the  wife  herself  committed  the  tort. 
14  Am.  &  Eng.  Encyclop.  Law,  p.  647,  and, 
note  i,  on  pages  648,  649.  The  effect  of  our 
statute  has  been  to  render  in  large  degree,  if 
not  entirely,  the  matter  set  up  in'the  first  part 
of  this  plea  nonavailing  as  a  defense  in  abate- 
ment. Its  whole  scope,  if  available  in  anj 
conditions,  would  seem  to  be  confined  to  its 
effect  as  a  bar  to  the  action.  This  plea  has 
another  averment,  namely:  **That  the  said 
husband  was  at  said  time,  prior  thereto,  and 
ever  since  the  head  of  the  family  and  the 
household,  and  had  control  of  the  said  dog, 
and  of  the  premises  where  the  said  dog  was 
kept,  and  where  said  occurrence  is  said  to 
have  taken  place."  This  averment  is  in  no 
sense  matter  in  abatement.  If  true,  it  is 
equivalent  to  the  general  issue,  is  a  denial 
that  the  defendant  kept  the  dog,  and  is  a 
perfect  bar  to  the  action  if  made  good.  Pleas 
in  abatement  and  pleas  in  bar  cannot  be 
pleaded  together,  and  it  may  be  that  the  lat- 
ter averment  would  be  construed  as  a  waiver 
of  the  matter  relied  on  in  abatement ;  but  we 
need  not  decide  this.  Defendant  interposed 
the  plea  of  the  general  issue,  and  under  that 
plea  was  not  only  entitled  to  make  all  de- 


busband,  his  deolaratlona  and  acts  are  hers  and  she 
must  see  to  It,  especially  when  he  acts  and  speaks 
in  her  presenoe  on  her  k)ehalf.  Lindner  v.  Sabler, 
•61  Barb.  822.  So  held,  where  the  wife  was  sued  for 
trover  for  the  conversion  of  sheep  found  upon  her 
premises,  and  demand  was  made  of  her  husband  in 
her  presenoe. 

Where  the  wife  set  Are  to  a  house  owned  by  her 
And  let  to  a  tenant.  It  was  held  that  the  husband 
was  not  liable  with  the  wife,  the  tort  being  such  as 
was  committed  by  her  in  the  oontroi  and  manage- 
ment of  her  personal  estate,  she  holding  such  prop- 
erty as  though  h  usbandless.  Lansing  v.  Hoidrldge, 
68  How.  Pr.  449. 

Where  land  belonged  to  the  wife,  who  was  active 
in  the  business  and  leased  the  same  for  cultivation, 
and  subsequently  disputes  arose  between  tbe  ten- 
ant and  the  landlord  as  to  the  cultivation  of  the 
-crop,  and  the  husband  took  possession  and  plowed 
tbe  field  his  wife  walking  behind  him  with  a  gun, 
it  was  held  they  were  properly  joined  in  the  action, 
<the  tort  being  committed  in  the  presence  of  the 
husband,  tbe  wife  actini^  deliberately  and  freely. 
Henderson  v.  Wendler  (8.  C.)  July  10, 18B8. 

Tn  Quilty  ▼.  Battle,  17  L.  R.  A.  681.  186  N.  T.  201, 
the  husband  and  wife  were  sued  for  injuries  re- 
suiting  from  the  bite  of  a  vicious  dog,  the  liability 
of  the  wife  being  disputed  upon  the  grround  that 
she  was  a  married  woman  and  the  dog  belonged  to 
her  huslMind,  and  that  she  was  not  responsible  tor 
the  trespasses  committed  by  It,  but  the  court  held 
her  liable  upon  the  ground  that  she  harbored  the 
dog  on  her  own  premises  with  full  knowledge  of  its 
vicious  propensities  and  that  tbe  hust>and  who  had 
DO  knowledge  of  such  propensities  was  not  liable. 

Commenting  upon  the  Married  Woman*s  Act  of 
1848,  chap.  200,  amended  by  the  Act  of  1848,  chap. 
:876,  the  court  stated  that  full  and  absolute  owner- 
'flhip  of  all  property  which  the  wife  might  have  or 
Acquire,  with  all  lis  hioldents,  privtleges,  and  bur- 
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dens,  was  conferred  upon  her  by  tbe  statutes,  that 
in  the  jicquisition  and  Indictment  thereof  she 
should  be  deemed  to  be  an  unmarried  woman;  and 
further  that  marital  control  of  it  was  completely 
abrogated,  not  a  trace  of  it  was  permitted  to  re- 
main, the  husband  being  placed  upon  the  same 
footing  as  a  stranger,  with  no  greater  authority  to 
impose  a  burden  upon  her  separate  estate  or  to  re- 
strict or  embarrass  her  in  the  ezerdse  of  exclusive 
dominion  over  it.    Quilty  v.  Battle,  tupra. 

With  regard  to  the  Act  of  18QQ.  chap.  00,  amended 
by  tbe  Act  of  1882,  chap.  178,  the  court  stated  that 
she  had  the  same  remedies  to  prevent  or  restrain 
her  husband  from  unlaw fuUy  interfering  with  her 
property,  as  she  had  against  any  other  person;  that 
if  he  kept  upon  her  premises  a  ferodons  animal, 
she  had  the  same  authority  of  law  to  protect  her- 
self against  this  infringement  of  her  property 
rights  as  against  a  like  trespass  by  a  neighbor,— the 
husband  is  required  to  respond  for  the  personal 
torts  of  the  wife  but  for  a  trespass  committed  by 
her  in  the  care  and  management  of  her  separate 
estate  he  was  not  a  proper  party  to  defend,    ibid. 

In  McLaughlin  v.  Kemp,  158  Mass.  7,  where  the 
husband  and  wife  were  sued  for  damages  for  the 
bite  of  the  husband's  dog  kept  upon  her  separate 
premises,  the  court  held  that  the  wife  was  not  neo* 
essarily  a  keeper  of  dogs  which  her  husband  owned 
and  kept  on  premises  which  she  owned,  and  which 
both  occupied  as  husband  and  wife,  although  she 
carried  on  a  separate  bustness  upon  the  premises. 

It  IS  a  question  for  the  jury  whether  the  wife  was 
the  keeper  of  the  dogs,  and  a  ruling  that  **if  they 
were  her  husband's  dogs  and  he  kept  them  there 
against  her  consent  and  contrary  to  her  consent* 
and  she  did  nothing  to  maintain  or  keep  them,  did 
not  give  them  food  or  protect  them,  or  provide  for 
them  in  any  way,  she  would  not  be  in  the  sense  of 
the  law  a  keeper  of  the  dogSi**  is  correct.   iMd. 
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fenae  she  could  have  made  under  the  plea  to 
whicli  the  demurrer  was  sustained,  but  she 
actually  iutroduoed  proof,  and  had  the  jury 
pass  on  the  identical  (question  she  had  sought 
to  present  by  the  special  plea.  This,  under 
all  the  authorities,  cured  the  error,  if  any 
had  been  committed,  in  sustaining  the  de- 
murrer to  tkie  latter  clause  of  the  special 
plea. 

The  doctrine  is  well  settled  that  the  owner 
or  keeper  of  a  domestic  animal  which  is 
vicious,  and  prone  or  accustomed  to  do  vio- 
lence, having  knowledge  of  such  violent  dis- 
position or  habit,  must  safely  and  securely 
keep  such  animal,  so  that  it  cannot  inflict  in- 
ury.  Whether  or  not  there  was  special  neg- 
igenoe  in  permitting  the  dog*s  escape  from 
the  premises  is  not  the  inquiry.  The  keeper 
must,  at  his  peril,  safely  Keep  such  animal. 
Such  is  the  condition  on  which  the  ownership 
or  custody  of  known  vicious  animals  is  tol- 
erated. Ownership  or  custody  of  such  vicious 
animal  is  not  one  of  the  natural,  inherent 
rights  of  property.  It  is  a  qualified  or  re- 
stricted right, — qualified  bv  the  condition 
that  the  animal  can  be,  and  is,  safely  con- 
fined and  kept.  Cooley,  Torts,  848  et  seg. ;  1 
Addison,  Torts,  §  261 ;  Whittaker's  Smith, 
Neg.  99 ;  2  Shearm.  &  Redf.  Neg.  ^g  628-681 ; 
The  Lord  Derby,  17  Fed.  Rep.  265 ;  1  Am.  & 
Eng.  Encyclop.  Law,  p.  681 ;  Oarliek  v.  Dor- 
eey,  48  Ala.  220 ;  Noian  v.  Traber,  49  Md.  400, 
88  Am.  Rep.  277. 

Previous  knowledge  of  the  animal's  vicious 
habits  must  be  alleged  and  proved.  But 
positive  proof  is  not  always  necessary.  It 
may  be  inferred  from  circumstances.  But 
the  knowledge  of  the  vicious  habits  of  an  an- 
imal need  not  refer  to  circumstances  of  ex- 
actly the  same  kind.  All  that  the  law  re- 
quires to  make  the  owner  or  keeper  liable  is 
knowledge  of  facts  from  which  ne  can  infer 
that  the  animal  Is  likely  to  commit  an  act 
of  the  kind  complained  of.  1  Am.  &  Eng. 
Encyclop.  Law,  p.  582,  and  note. 

The  pivotal  question  in  this  case  is  whether 
Mrs.  St  rouse,  the  wife  of  Simon  Strouse, 
living  in  the  same  house  and  in  marital  rela- 
tions with  him,  can,  under  the  facts  of  this 
case,  be  adjudged  guilty  of  the  tort  com- 
plained of.  Let  us  first  ascertain  preciselv 
what  was  done  which  led  to  plaintiff's  al- 
leged injury,  or  sheds  light  on  the  circum- 
stances attending  it.  We  premise  that  what 
Is  here  stated  is  proved  by  all  the  testimony 
bearing  on  the  question  or  questions,  without 
a  shade  or  semblance  of  conflict :  The  house 
and  premises  in  which  Mr.  and  Mrs.  Strouse 
lived  together  as  husband  and  wife  was  the 
property  of  Mrs.  Estra  Strouse,  the  defend- 
ant 1  n  this  suit.  They  1  i  ved  there  as  husband 
and  wife,  having  their  children  around  them, 
and  had  lived  at  the  same  place  fur  many 
years.  A  dog  had  for  years  been  on  the  prem- 
ises, not  otherwise  confined  than  by  the  in- 
closure  of  the  lot.  In  the  daytime,  when 
neither  Mrs.  Strouse  nor  her  husband  was  at 
borne,  the  dog  escaped  through  the  back  gate 
of  the  lot,  and  inflicted  the  injury  complained 
of,  in  an  open,  public  alleyway  whtnh  ex- 
tended across,  from  street  to  street,  at  the  rear 
of  the  premises.  No  special  act  of  negli- 
^nce — ijn  fact,  no  direct  agency— is  charged 
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either  against  Simon  or  Estra  Strouse  In  im- 
mediate connection  with  ihe  escape  of  th« 
dog  at  the  time  it  took  place.  The  immedi- 
ate cause,  accortling  to  the  testimony,  was 
the  act  of  a  visiting  stranger.  But,  as  we 
have  shown  above,  negligence  in  permitting 
the  dog  to  escape  from  the  inclosure  was  not 
essential  to  the  maintenance  of  this  action. 
The  fault  and  liability  for  the  injury  which 
ensues  are  established  aocordinff  to  legal  re- 
quirements, when  it  is  shown  Uiat  a  vicious 
animal,  prone,  and  known  to  be  prone,  to 
inflict  personal  injuries,  is  kept,  and  such 
animal  escapes  from  confinement  and  inflicts 
injury.  This  constitutes  an  actionable  tort> 
perpetrated  by  the  keeper  of  such  animal. 
That  there  was  testimony  tending  to  prove 
the  vicious,  if  not  dangerous,  nature  and 
temper  of  the  dog,  and  tending  to  charge  his 
keeper  with  a  knowledge  of  such  his  evil 
disposition,  cannot  be  eainsaid.  A  verdict 
finding  such  to  be  the  fact  could  not  be  set 
aside,  as  unsupported  by  testimony.  The 
testimony  as  to  the  ownership,  custody,  or 
keep  of  the  dog  was  as  follows :  Plaintiff 
testified:  " It  was  Mrs.  Strouse's  dog.  She 
would  go  to  the  butcher  wagon,  and  ask  for 
meat  for  the  dog.  She  got  the  dog  from  Mr. 
Hayes,  who  is  now  dead.  I  heard  Mrs. 
Strouse  say  that  Mr.  Hayes  gave  her  the  dog 
when  it  was  a  small  puppy.  Mr.  Struuse*s 
cook  fed  the  dog.  1  do  not  know  who  took 
care  of  him. "  This  was  the  entire  testimony 
for  plaintiff  on  this  (question.  For  defend- 
ant, Strouse  and  his  wife  testified  that  Hayes 
or  Haas  gave  the  puppy  to  Mr.  Sirouse ;  that 
he  had  always  owned  him,  and  gave  direc- 
tions as  to  his  being  fed.  Their  two  children 
and  the  cook  confirmed  them  in  this  testi- 
mony. It  is  not  our  intention  to  compare  the 
relative  weight  of  this  conflicting  testimony. 
The  authorities  are  uniform  that  the  hus- 
band is  the  head  of  the  family,  so  long  as  the 
marital  relation  is  maintained.  He  deter- 
mines where  the  home  shall  be,  is  entitled  to 
the  wife's  labor  and  services,  has  the  right 
to  have  her  society,  controls  the  home  and  the 
household,  and,  with  limited  exceptions,  she 
must  obey  his  commands.  In  domestic  man- 
agement she  is  not  presumed  to  have  an  in- 
dependent wi  1 1  of  her  own.  And  our  statutes 
securing  to  married  women  their  separate  es- 
tates have  wrought  no  change  in  these  relative 
rights  and  duties  that  affect  the  questions 
presented  in  this  case.  In  JlanbeiTy  v.  J/an* 
oerry,  29  Ala.  719,  it  was  said  :  **  It  is  settled 
law  that  the  domicil  of  the  wife  follows 
that  of  the  husliand. "  In  Firebraee  v.  Mre» 
brace,  L.  R.  4  Prob.  Div.  68.  67,  it  is  said: 
^'The  domicil  of  the  wife  is  that  of  the  bus* 
band."  This  was  said  in  1878,  after  the  en- 
actment of  the  married  woman's  act  in  Eng- 
land. In  Re  Cochrane,  8  Dowl.  P.  0.  6S0, 
685,  Coleridge, «/.,  replying  to  the  contention 
"that  the  wife,  as  to  her  residence  and  man- 
ner of  passtnff  her  time,  was  independent  of 
her  husband,^  said:  **But  our  law  has  not 
so  limited  his  rights,  nor  rested  them  on  so 
narrow  a  foundation.  Although  expressed 
in  terms  simple  almost  to  rudeness,  the  prin- 
ciple on  which  it  proceeds  is  broad  and  com- 
prehensive. It  has  respect  to  the  terms  of  the 
marriage  contract,  and  the  infirmity  of  the 
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For  the  happiness  and  honor  of  both 
parties  it  places  the  wife  under  the  guardian- 
ship of  the  husband,  and  entitles  him,  for  the 
flake  of  both,  to  protect  her  from  the  danger 
of  unrestrained  intercourse  with  the  world, 
by  enforcing  cohabitation  and  a  common  res- 
idence. "  In  the  same  opinion  he  quoted  Lord 
Mansfield  as  saving :  "  The  husband  has,  in 
consequence  or  his  marriage,  a  right  to  the 
custody  of  his  wife ;  and  whoever  detains  her 
from  him  violates  that  right,  and  he  has  a 
riffht  to  seize  her  wherever  he  finds  her. "  In 
AiJAatt/gh  V.  Ashbaugli,  17  III.  476,  the  court 
said :  ^  In  contemplation  of  law,  the  husband 
and  wife  are  one  person,  and  her  residence 
follows  that  of  the  husband.  ^  This  principle 
was  reafiirmed  in  DavU  v.  Davis,  80  111.  180, 
and  in  Kennedy  v.  Kennedy,  87  111.  250.  In 
Elifak  V.  Taylor,  87  111.  247,— a  case  con- 
trolled bj  their  statute  securing  to  married 
women  the  ownership  of  their  property, — the 
court  employed  this  language :  ^  We  desire 
to  proceed  cautiously  in  the  construction  of 
that  act,  because,  although  passed  without 
much  consideration,  it  involves  interests  of 
ffreat  magnitude,  and  questions  of  no  little 
aifficulty.  All  that  we  deem  it  necessary  to 
flay  in  regard  to  the  case  before  us  is  this: 
That  where  the  husband,  as  the  head  of  the 
family,  occupies  and  cultivates  the  land  of 
the  wife,  he  must  be  considered  as  occupying 
it  with  her  consent,  for  the  common  benefit 
of  the  family :  and  the  products  of  his  toil 
upon  such  land  are  as  much  his  property, 
notwithstanding  the  Act  of  1861,  as  if  he  had 
occupied,  as  a  tenant,  land  rented  from  some 
thira  person.  Any  other  rule  would  plainly 
lead  to  great  confusion,  and  open  a  wide  door 
to  fraud.**  In  Boyee  v.  Boyce,  28  N.  J.  Eq. 
887,  848,  the  principle  is  thus  expressed: 
''The  wife  is  bound  to  follow  her  husband 
when  he  changes  his  residence,  even  without 
her  consent,  provided  the  change  is  made  by 
him  in  the  bona  fide  exercise  of  his  power, 
as  head  of  Uie  family,  of  determining  what 
is  the  best  for  it."  In  California  the  right 
of  the  wife  to  the  ownership  and  control  of 
her  property  were  never  framed  after  the  com- 
mon-law model.  They^  partook  more  of  the 
civil-law  system.  In  Hardenbergh  v.  Harden- 
bergh,  14  Cal.  664,  is  this  language:  ''The 
husband,  being  the  head  of  the  family,  and 
bound  for  its  support  and  maintenance,  may 
change  the  matrimonial  domicil  at  pleasure, 
and  it  is  the  duty  of  the  wife  to  submit  to 
the  reasonable  exercise  of  this  right."  The 
case  of  Olover  v.  Alcott,  11  Mich.  470,  arose 
after  the  enactment  of  their  statute  securing 
to  married  women  the  ownership  and  control 
of  their  property.  The  wife  had  permitted 
the  husband  to  conduct  a  large  business, 
styling  himself  "W.  W.  Alcott,  A^rent" 
Indebtedness  was  incurred  in  the  conduct  of 
the  business,  and  some  barrels  of  fiour,  the 
product  of  the  enterprise,  were  seized  and 
sold  in  payment  thereof.  The  wife  brought 
an  action  of  trover  for  their  conversion.  In 
discussing  the  question  of  her  right  to  main- 
tain the  action  the  court  (Christiancy,  J), 
said  :  "  We  see  nothing  in  the  statute  to  sat- 
isfy us  that  the  legislature  contemplated  so 
radical  a  change  in  the  legal  relations  of  hus- 
band and  wife  while  they  continue  to  live 
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together,  and  he  is  competent  to  the  transac- 
tion of  business,  and  guilty  of  no  gross  neg- 
lect of  his  duties  to  her  and  his  family.  But 
the  husband  must,  as  a  general  rule,  still  be 
regarded  as  the  head  of  the  family,  and  as  the 
only  one  of  the  two  authorized  to  carry  on 
sucD  general  trade  and  business.' 

In  Massachusetts  they  have  legislation 
somewhat  analogous  to  ours,  relating  to  the 
rights  of  marri^  women  in  their  separate 
property.  In  Com.  v.  Wood,  97  Mass.  225, 
the  husband  was  indicted  for  keeping  a  house 
of  ill  fame.  The  house  was  the  separate  prop- 
erty of  the  wife.  The  defense  relied  on  and 
ruled  upon  is  shown  in  the  following  extract 
from  the  opinion  of  the  court :  "  The  defend- 
ant contends  that  he  is  not  liable,  because  the 
huose  was  owned  by  his  wife,  as  her  separate 
property,  and  the  business  of  keeping  a  house 
of  ill  fame  therein,  which  was  resorted  to  for 

g restitution  and  lewdness,  was  carried  on  by 
er,  and  she  took  the  profits  thereof,  and  he 
did  not  participate  in  them.  Whether  he  is 
liable  in  such  a  case  must  depend  upon  the 
relations.which  he  sustained  to  the  household, 
while  he'll ved  with  his  wife  as  her  husband. 
The  doctrine  of  the  common  law  is  that,  by 
marriage,  the  husband  and  wife  become  one 
person  in  law ;  that  she  is  under  his  protec- 
tion, influence,  power,  and  authority,  and 
that  he  is  the  head  of  the  household.  This 
condition  of  the  wife  is  designated  by  the  ex- 
pressive term  'coverture. '  One  effect  of  it 
is.  as  a  general  rule,  though  subject  to  many 
exceptions,  to  excuse  her  from  punishment 
for  many  crimes  committed  by  her  in  the  pres 
ence  of  her  husband,  on  the  ground  that  she 
acted  under  his  compulsion.  Be  alone  is  held 
responsible  for  eadbi  crimes.  [Citing  many 
authorities].  How  far  he  may  exercise  foitx* 
in  restraining  her  is  not  precisely  settled  ;  but 
there  can  be  no  doubt  tnat  he  may  exercise 
as  much  power  as  may  be  reasonably  necessary 
to  prevent  her,  as  well  as  other  inmates  of  the 
house,  from  making  it  a  brothel.  It  is  said  in 
Dalton's  Justice  that  he  is  liable  if  she  keep 
an  alehouse,  without  license,  against  his 
will.  But  it  is  contended  that  the  recent 
legislation  of  this  commonwealth  has  made 
married  women  so  far  independent  of  their 
husbands  as  to  release  the  defendant,  in  such 
a  case  as  the  present,  from  all  responsibility 
for  the  conduct  of  his  wife.  It  is  true  that 
the  house  they  lived  in  appears  to  have  been 
owned  by  her  to  her  sole  and  separate  use, 
free  from  the  control  of  her  husband.  Rut, 
ever  since  the  law  of  equitable  trusts  existed, 
married  women  have  been  able  to  hold  prop- 
erty thus  independent  of  the  husband's  con- 
trol ;  and  the  fact  that  the  family  lived  in  a 
house  they  owned  has  never  been  regarded  an 
affecting  the  rights  and  power  of  tlie  husband 
as  head  of  the  family.  .  .  .  These  pro- 
visions of  the  statute  relate  to  legitimafc* 
business,  and  not  to  the  keeping  of  brothels. 
They  do  not  take  away  his  power  to  regulate 
his  household,  so  far  as  to  prevent  his  wife 
from  committing  this  offense,  or  relieve  him 
from  responsibility  if  it  is  committed."  See 
also  Com.  v.  Flaherty,  140  Mass.  454.  A 
misdemeanor  or  tort  committed  by  a  married 
woman  coniointly,  with,  or  in  presencse  of, 
her  husband,  is  presumed  to  be  his  act,  be* 
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c&nse  the  law  raises  the  presumption  that  she 
acts  in  obedience  to  his  will  or  under  his 
coercion.  The  same  rule  applies  as  to  crimes, 
except  a  few  of  the  higher  grades.  Douge  v. 
Pfear«,  18  Ala.  127 ;  WiUiarMon  v.  StaU,  16 
Ala.  481 ;  Lawwm  y.  Lay,  24  Ala.  184 ;  Mulvey 
V.  StaU,  43  Ala.  816 ;  Qairdin  v.  P^<n>U,  6 
Park.  Crim.  Rep.  9 ;  Cooley,  Torts,  116. 

** There  is  a  presumption,"  says  Judge 
Gooley,  ''corresponding  to  that  which  is  made 
in  the  criminal  law. — that,  if  a  wrone  is 
committed  by  the  wife  in  the  presence  ox  the 
housband,  it  must  have  been  committed  by 
his  consent  and  under  his  influence,  and  con- 
sequently is  his  wrong,  rather  than  that  of 
the  wife,  and  should  be  redressed  in  a  suit 
against  him  alone ;  but  any  such  presumption 
is  liable  to  be  overthrown  by  evidence. "  See 
also  Carleion  ▼.  Haywood,  49  N.  H.  814. 
This  same  learned  author  {Judge  Cooley; 
page  118)  says:  "It  is  not  very  clear  how 
lar  the  law  of  torta  has  been  modified."  He 
was  speaking  of  the  influence  exerted  by  the 
Btatutea  by  which  married  women  have  been 
given  independent  power  to  make  contracts 
and  to  control  property.  Continuing,  he 
says :  "  We  should  probabl y  be  safe  in  say ine 
that,  so  far  as  they  give  validity  to  a  married 
woman's  contracts,  they  put  her  on  the  same 
footing  with  other  persons  and,  when  a  fail- 
ure to  perform  a  duty  under  a  contract  is  in 
itself  a  tort,  it  may  doubtless  be  treated  as 
such  in  a  suit  against  a  married  woman.  The 
same  would  probably  be  true  of  any  breach 
of  duty  imposed  upon  a  married  woman  as 
owner  of  property  which  she  possesses  and 
controls  the  same  as  if  sole  and  unmarried." 

We  have  referred  to  our  statute  which  au- 
thorizes suits  to  be  brought  against  the  wife 
alone.— section  2845  of  the  Code  of  1866. 
That  section,  in  its  entirety,  reads  as  follows: 
''The  husband  is  not  liable  for  the  debts  or 
engagements  of  the  wife,  contracted  or  entered 
into  after  the  marriage,  or  for  her  torts,  in 
the  commission  of  which  he  does  not  partici- 
pate ;  but  the  wife  is  liable  for  such  debts  or 
engagements  entered  into  with  the  consent  of 
the  husband  in  writin^^,  or  for  her  torts,  and 
is  suable  therefor,  as  if  she  were  sole."  All 
who  are  familiar  with  the  principles  of  the 
common  law  will  readily  perceive  and  take 
in  a  large  fleld  for  the  operation  of  this 
statute,  under  that  system  a  wife  could 
make  no  contract  or  agreement  which,  as 
such,  would  authorize  an  action  and  recovery 
against  her.  Under  thn  statute,  if  she  puter 
into  a  contract  or  agreement  with  the  written 
consent  of  her  husband,  an  action  for  its 
breach  may  be  maintained  against  her  alone. 
Nor  could  she  be  sued  alone,  under  common  - 
law  rules,  for  any  tort  committed  by  her,  no 
matter  how  wrongful,  violent,  or  independ- 
ent of  presumed  marital  restraint  her  conduct 
may  huve  been.  Under  that  system,  if  the 
tort  was  committed  in  the  presence  of  her 
husband,  prima  facie  it  was  not  her  tort,  but 
was  presumed  to  have  been  the  work  of  her 
husband*s  coercion.  For  such  act,  unless  it 
was  afflrmatively  shown  that  she  acted  inde- 
pendently of  her  husband's  will,  she  could 
not  be  sued,  even  conjointly  with  her  hus- 
band. It  was  his  tort,  and  his  alone,  and  he 
alone  was  suable  for  it.    If  she  committed 
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a  tort  in  the  absence  of  her  husband,  or,  If 
present,  if  it  was  affirmatively  shown  tJiat 
she  acted  of  her  own  will  and  independently 
of  his,  then  she  could  be  sued,  but  the  suit 
could  only  be  maintained  afirainst  her  and 
her  husband  jointly.  In  this  last  class  of 
cases  the  statute  has  changed  the  law  to  this 
extent:  It  is  now  neither  proper  nor  per- 
missible to  join  the  husband  as  a  defendant 
in  an  action  for  a  tort  committed  by  a  mar- 
ried woman,  "  in  the  commission  of  which  the 
husband  does  not  participate;"  that  is,  in 
those  cases  of  tort  by  the  wife  in  which,  at 
common-law,  the  husband  and  wife  could  be 
jointly  sued,  the  wife,  under  the  statute, 
may  and  must  now  be  sued  alone.  There 
was  no  intention  to  change  the  domestic  re 
lations  between  husband  and  wife,  or  to  rev- 
olutionize the  economy  which  pertains  to 
that  domestic  relation.  The  statute  relates 
to  remedies.  It  confers  a  remedy  for  the 
enforcement  or  breach  of  a  contract  or  agree- 
ment which  itself  had  authorized  a  married 
woman  to  enter  into,  and  a  new  remedy  for 
an  actionable  tort  committed  by  her.  For 
either  of  these  she  must  be  sued  alone.  There 
is  not  a  word  or  syllable  in  the  statute  which 
gives  intimation  of  an  intention  to  declare 
and  fasten  an  enlarged  liability  for  torts.  It 
compasses  all  its  ends,  and  gives  effect  to  its 
every  provision,  when  it  transfers  the  burden 
from  ttie  joint  shoulders  of  husband  and  wife, 
and  places  it  on  the  wife  alone.  We  repeat, 
so  far  as  it  relates  to  torts,  it  deals  with  the 
remedy,  not  the  liability.  We  do  not  doubt 
that  a  married  woman  may  commit  a  tort, 
even  in  the  presence  of  her  husband,  for 
which  an  action  may  be  maintained  against 
her  individually  and  separately.  Personal 
violence,  or  any  other  active  wrong  showing 
that  it  was  prompted  by  her  personal  will, 
passion,  wantonness,  or  recklessness,  would 
fall  within  this  class.  Proof  of  such  self 
prompted  action  would  overcome  the  pre- 
sumption of  marital  restraint  or  coercion. 
CarUton  v.  Hayu>ood,  49  N.  H.  814. 

Let  us  recur  to  the  facts  of  this  case.  The 
dog  had  been  on  the  premises  for  several 
years.  No  present  act  of  negligence  is 
charged  against  husband  or  wife  which  led 
to  the  escape  of  the  dog  acd  the  consequent 
injury  of  the  plaintiff.  The  fault  charged 
was  and  is  that  a  dog  with  known  vicious 
propensity  was  kept  on  the  premises,  and 
that,  escaping  therefrom,  he  inflicted  the  in- 
jury complained  of.  The  wrongful  act  was 
the  keep  of  the  dog.  This  pertained  to  the 
government  of  the  household  and  premises.  — 
uie  economy  and  administration  of  the  do- 
mestic affairs.  It  was  not  the  act  of  a  mo- 
ment, or  the  work  of  an  hour  or  a  day.  It 
was  continuous  in  its  nature,  and  must  be. 
charged  to  the  account  of  the  head — the  gov- 
erning head— of  the  family.  For  this  injury 
no  suit  could  have  been  maintained  at  com- 
mon law  against  the  husband  and  wife- 
jointly.  It  would  have  been  adjudged  to  be- 
his  act,  his  wife,  at  most,  acting  conjointly 
with  him,  and  under  his  presumed  control. 
Nor  has  the  statute  wrought  any  change  ini 
this  bearing  of  the  question.  If  the  wife  had 
any  part  or  lot  in  the  keep  of  the  dog,  it 
cannot  be  classed  as  her  tort,  "in  the  com« 
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mission  of  which  he  did  not  participate." 
She  could  not  Iceep  the  dog  without  his  con- 
sent and  participation.  Hence,  the  case  is 
not  brought  within  the  provisions  of  the  stat- 
ute. 

A  farther  argument :  Let  us  suppose  the 
husband  had  beien  sued,  and  he  had  pleaded 
in  bar  that  the  wife  owned  and  kept  the  dog. 
Every  one  will  say  such  defense  would  be 
frivolous.  The  husband,  the  head  and  gov- 
ernor of  the  family,  must  be  held  account- 
able for  the  oconomv  and  administration  of 
the  household.  This  power  and  right  have 
not  been  taken  away  or  impaired  bv  the  stat- 
utes securinn:  to  married  women  their  separate 
estates.  We  are  aware  that  we  have  given  to 
this  subject  a  somewhat  extended  considera- 
tion.   We  have  done  so  because  it  brings  be- 


fore us,  for  the  first  time,  the  inquiry  to 
what  extent,  if  any,  our  married  women's 
laws  have  changed  the  relations  of  the  hus- 
band to  the  household  and  its  goveinment. 
We  have  felt  that  so  grave  a  question  should 
not  be  slurred  over,  but  should  be  clearly 
and  definitely  settled ;  and,  notwithstanding 
our  statutes  have  revolutionized  the  prop- 
erty rights  of  the  wife,  thev  have  effected  no 
change  in  Uie  headship — the  dominion  and 
control — of  the  husband  over  the  household* 
or  in  the  government  of  the  home  and  its  ap- 
purtenants. Charges  6  and  7  asked  by  de- 
fendant are  in  strict  accord  with  the  prin- 
ciples we  have  declared,  and  each  of  them 
should  have  been  given.  W«  need  not  ooa* 
sider  any  other  rulings. 
Beversed  and  remanded. 
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Aaron   McNEILL.  Assignee  of   Metcalfe  & 
Mackey  Co.,  Fiff,  in  Err,^ 

John    HAGERTT,    Auditor    of   Hamilton 

County. 

Herman  P.  GOEBEL,  Trustee,  etc.,  Hff.  in 

JBjt,, 

«. 

Leo  8CH0TT,  Treasurer  of  Hamilton  County. 

(SI Ohio  St.—) 

Vemonal  propertgr.  whether  In  the 
form  of  moneyst  bills  reoelTable* 
bonclSf  eertifleates  of  stoek,  or  other- 
wlset  held  by  an  aest^^ee  of  an  insolvent 
debtor  whose  estate  is  being  settled  in  the  pro- 
bate court,  is  not  subject  to  taxation,  and  it  Is 
not  the  doty  of  aach  assiflrnee  to  make  return  of 
the  aseets  of  such  estate  to  the  county  auditor 
for  taxation. 

(April  24,  IMA.) 

WRITS  of  error  to  the  Circuit  Court  for 
Hamiltcm  County  to  review  judgments 
reversing  Judgments  of  the  Court  oi  Common 
Pleas  in  favor  of  complainants  in  suits  brought 
to  enjoin  the  aitsessing  and  taxation  of  assets  in 
the  hands  of  the  complainants.    Reversed, 

Statement  by  Spear^  J,: 

The  case  of  McNeill,  assignee,  was  com- 
menced by  the  filing  in  the  court  of  common 
pleas  of  Hamilton  county,  of  a  petition  of 
which  the  following  is  a  copy,  viz.  : 

''The  said  plaintiff,  Aaron  McNeill,  says 
that  he  is  the  assignee  of  the  Metcalfe  & 
Mackey  Company,  a  corporation  duly  organ- 
ized under  the  laws  of  Ohio,  for  manufactur- 
ing purposes,  but  which  is  now  insolvent, 
ana  duly  assigned  all  its  property  and  assets 

*Headnote  by  the  Oohbt. 


NoT»— The  question  touched  by  the  above  d^ 
eision  seems  to  have  arisen  in  but  f  e«  instances  and 
to  liave  been  noticed  in  none  of  tbe  text- writiofra 
on  the  subjects  of  taxation  or  insolvent  estates. 
The  Gonnectiout  case  cited  by  the  court  was  that 
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to  this  plaintiff,  in  trust,  for  the  benefit  of 
creditors;  that  the  amount  of  property  and 
assets  in  the  hands  of  this  plaintiff,  as  such 
assignee,  on  the  10th  day  of  April,  1893,  be- 
ing the  day  preceding  the  second  Monday  in 
April,  in  said  year,  was  as  follows: 

**  Notes  received  for  property  sold  by  this 
plaintiff,  as  such  assignee,  amounting  to 
$16,290:  other  notes  and  accounts,  prol»bly 
collectable,  amounting  to  $3,620,  making  a 
total  amount  of  notes  and  accounts  in  the 
hands  of  this  plaintiff,  as  such  assignee,  as 
aforesaid,  at  the  time  aforesaid,  of  $18,910; 
this  plaintiff  also  had  in  bank,  to  his  credit^ 
as  such  assignee,  the  sum  of  $7,000.90,  mak- 
ing a  total  of  cash,  notes,  and  accounts,  com* 
prist n{f  the  entire  assets  in  the  hands  of  this 
plaintiff,  as  such  assignee,  of  $35,910.90; 
that  claims  have  been  presented  to  this  plain- 
tiff, as  such  assignee,  by  creditors  of  said,  the 
Metcalfe  A  Mackey  Company,  duly  proven, 
aggregating  the  sum  of  $65,000 ;  that  the  as- 
sets in  the  hands  of  this  plaintiff,  as  such 
assignee,  after  paying  the  necessarv  costs  and 
expenses  of  such  assignment,  will  only  pay 
a  dividend  of  between  thirty  and  thirty- five 
per  cent  upon  the  claims  so  proven  and  al- 
lowed, as  valid  claims,  against  the  said  as* 
signer,  by  this  plaintiff ;  that  the  said  defend- 
ant, John  Hagerty,  as  auditor  of  Hamilton 
county,  Ohio,  has  duly  made  demand  upon 
this  plaintiff,  as  such  assignee,  to  return  said 
assets  to  him,  as  such  auditor,  to  be  placed 
upon  the  tax  duplicate  of  Hamilton  county, 
Ohio,  for  taxation ;  that  this  plaintiff  refused 
to  make  such  return  until  said  auditor  threat- 
ened to  take  legal  steps  against  this  plaintiff, 
for  failing  to  make  such  return,  and  there- 
upon this  plaintiff  made  a  statement  and  re- 
turn to  the  said  auditor  of  the  assets  in  his 
hands,  as  such  assignee,  as  hereinbefore  set 
forth,  and  also  for  the  amount  of  the  claims 

Sroven  against  said,  the  Metcalfe  &  Mackey 
o.,  as  hereinbefore  set  forth,  and  the  said 


of  a  receiver  of  an  insolvent  corporation,  and  it  Is 
evident  that  the  question  is  much  the  same  whether 
the  property  in  in  the  bands  of  a  receiver  or  of  an 
insolvent's  aasismee,  but  the  text-books  oo  ve- 
ceivers  seem  to  be  also  silent  on  the  subjeei* 
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defendant  as  such  auditor  threatens  and  is 
about  to  place  upon  the  tax  duplicate  of  said 
county  or  Hamilton  the  amount  of  said  assets 
for  taxation  against  this  plaintiff,  as  such 
assignee,  and  unless  restrained  from  so  doing 
willplace  on  the  tax  duplicate  of  said  county 
the  sum  of  $25,910.90  the  taxes  upon  which 
will  be  charged  to  this  plaintiff,  as  such  as- 
signee. 

^The  said  plaintiff  denies  that  the  said 
assets  in  the  hands  of  plaintiff,  as  such  as- 
signee, arc,  under  the  laws  of  Ohio,  taxable, 
and  denies  the  right  of  defendant  to  place  the 
same  upon  the  tax  duplicate  as  subject  to 
taxation.  The  amount  of  said  assets  being 
far  less  than  the  amount  of  the  liabilities  of 
said  assignor,  and  the  said  assets  being  in  the 
hands  of  this  plaintiff,  as  an  officer  of  the 
probate  court,  subject  to  an  order  of  distribu- 
tion by  said  couit,  as  soon  as  the  same  can 
be  made,  and  to  the  extent  of  the  value  of 
the  claims  against  said  assignor  of  the  cred- 
itors of  said  assignor  are,  under  the  laws  of 
Ohio,  required  to  be  returned  for  taxation, 
by  said  creditors,  and  not  bv  this  plaintiff, 
as  such  assignee,  and  to  ciharge  the  taxes 
upon  said  assets  against  this  plaintiff,  as  as- 
signee, would  be  a  great  and  irreparable  in- 
jury, for  which  this  plaintiff  has  no  adequate 
remedy  at  law. 

**  Said  plaintiff  therefore  prays  that  a  tem- 
porary injunction  may  be  allowed  herein, 
enjoining  and  restraining  the  said  defendant, 
as  such  auditor  of  Hamilton  county,  Ohio, 
firom  placing  upon  the  tax  duplicate  the  said 
assets  in  the  hands  of  this  plaintiff,  as  such 
assignee,  the  taxes  upon  which  to  be  charged 
against  this  plaintiff,  as  such  assignee,  and 
that  upon  the  final  hearing  hereof  that  said 
Injunction  may  be  made  perpetual,  and  for 
such  other  and  further  relief  as  may  be  just 
and  equitable." 

In  Goebel,  trustee,  against  the  treasurer, 
the  property  was  described  as  monevs  subject 
to  draft,  and  as  moneys  invested  in  bonds, 
stocks,  joint  stock  companies  and  otherwise. 
In  other  respects  the  petition  was  substan- 
tially the  same  in  its  allegations  as  the  one 
oopied  above,  and  as  to  relief  desired. 

A  demurrer  to  the  petition  in  each  case 
was  overruled  by  the  court,  and,  defendant 
not  desiring  to  plead,  judgment  allowing 

Serpetual  injunction  whs  rendered  against 
efendant,  and  for  costs.  On  error  to  the  cir- 
cuit court  the  judgment  in  each  case  was  re- 
versed for  error  in'overrulinc  the  demurrer, 
and  giving  judgment  for  plaintiff,  that  court 
holding  that  the  common  pleas  erred  in  rul- 
ing that  the  money,  and  the  bonds,  certifi- 
cates of  stock,  etc.,  were  not  subject  to  tax- 
ation as  against  the  assignees.  To  reverse 
these  Judgments  the  present  proceedings  in 
enor  are  prosecuted. 

Meitn.  Follett  A  Kelley,  Goebel  A 
Bettiii|[^r,  and  Arehmr  A  McNeill*  for 
plaintiffs  in  error: 

If  the  assignee  is  required  to  return  the  same 
for  taxation  the  result  would  be  double  taxa- 
tion, and,  in  the  construction  of  statutes  relat- 
ing to  taxation,  courts  will  alwavs  avoid  such 
construction  as  results  in  double  taxation,  if  j 
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possible,  and  will  adopt  such  construction  only 
when  the  legislative  intent  is  clear. 

Cooley,  Taxn.  2d  ed.  p.  225. 

The  assignee  was  not  bound  to  list  the  prop- 
erty for  taxation. 

Laneaeter  School  Directan  v.  Rathvon^  80 
Pa.  638;  Brook*  v.  Harford,  61  Ounn.  112. 

I/esart,  Spiegel*  Bromwell  A  Foraker* 
for  defendant  in  error: 

Investments  in  bonds,  stocks,  etc.,  cannot 
be  offset  by  debts. 

Paifne  v.  Wattenon,  87  Ohio  St.  121;  Faf» 
etU  Oovnty  v.  PeovUf$dbD,  Bank,  10  L.  R.  A. 
196.  47  Ohio  St.  608. 

As  to  tbe  bills  receivable  and  accounts  re- 
ceivable it  may  be  admitted  that  there  is  some 
question  as  to  whether  they  do  not  fall  within 
the  class  of  credits  a^Hinst  which  the  debts  of 
the  estate  may  be  deaucied. 

Campbell  v.  Wujg%n$,  »5  Tex.  424;  Campbell 
V.  Riviere  (Tex.)  May  11,  1898. 

The  right  of  a  state  to  collect  its  tax  against 
property  in  the  hands  of  an  assignee  u  sus- 
tained in  two  Illinois  cases. 

Jack  V.  Weienneti,  116  III.  106,  66  Am.  Repw 
129;  Dunlup  v.  QallaUn  County,  16  UL  7. 


*i  /.,  delivered  the  opinion  of  the 
court: 

It  was  the  judgment  of  the  circuit  court 
that,  bv  force  of  the  statutes  relating  to  tax- 
ation, it  became  the  duty  of  an  assignee  for 
the  benefit  of  creditors,  acting  under  our  in- 
solvent laws,  to  return  for  taxation  all  mon- 
eys, the  proceeds  of  the  sale  of  assets  of  the 
assignor,  which  he  might,  as  such  assignee, 
have  on  hand,  or  on  deposit  in  bank,  on  the 
day  preceding  the  second  Monday  of  April, 
and  all  investments  in  bonds,  stocks,  Joint^ 
stock  companies,  or  otherwise,  held  by  him 
as  ansiirnee,  which,  under  the  law,  would  be 
taxable  if  held  by  an  individual,  resident  of 
the  state. 

That  court  was  further  of  opinion  that  from 
the  value  of  such  property  so  to  be  returned 
the  assignee  could  not  legally  deduct  the  Hum 
of  the  legal  bona  fide  debts  owing  by  his  as* 
signer  at  the  time  of  making  such  return. 

The  reasoning  In  support  of  these  conclu* 
sions  is,  in  substance,  that  it  was  the  purpose 
of  the  statute,  enacted  conformably  with  sec* 
tion  2  of  article  12  of  the  Constitution,  that 
the  assignee  should  represent  the  estate  of 
his  assignor,  and  that  the  return  for  taxation 
should  be  made  by  the  assignee  substantial Iv 
in  the  same  manner  as  if  the  property  still 
stood  as  that  of  the  assignor;  and  that  this 
purpose  is  expressed  by  the  statute  itself, 
section  2781,  that  ''all  property  whether  real 
or  personal  in  this  state,  and  whether  beloncr- 
ing  to  individuals  or  corporations;  and  all 
moneys,  credits,  etc.,  ...  of  persons 
residing  in  this  state,  shall  be  subject  to  tax- 
ation, except  only  such  as  may  be  expressly 
exempted  therefrom. "  No  exemption  exist- 
ing in  favor  of  property  so  held,  it  must  be 
regarded  as  included  within  the  language 
quoted.  Although  the  statute  does  not  seem 
to  make  taxes  on  personal  propertv  a  lien 
thereon,  yet  it  does  provide  that  ''^all  per- 
sonal property  subject  to  taxation  shall  be 
liable  to  be  seized  and  sold  for  taxes."    And 
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if  the  tax  levied  by  reason  of  tbe  return  made 
by  the  assignee  is  paid  by  him,  he  could, 
under  the  proyisions  of  section  6857,  be  al- 
lowed for  such  payment  as  part  of  the  legiti- 
mate expenses  of  the  trust;  and,  in  demult 
of  payment,  that  distraint  mi^ht  be  made  by 
the  tax  collector  by  force  or  the  authority 
above  quoted.  The  mere  fact  that  the  as- 
signee or  trustee  of  an  insolvent  estate  is  not 
special ly  mentioned  in  section  2784,  which 
points  out  who  shall  list  personal  property, 
is  not  a  legislative  declaration  that  such 
trustee  is  not  bound  to  return  personal  prop- 
erty in  his  hands  for  taxation,  because  the 
Btatufce  says  it  shall  be  returned  by  the  trustee 
for  every  person  for  whose  benefit  property  is 
held  in  trust,  and  this  is  not  limited  to  cases 
where  the  trustee  has  the  assera  invested  in 
some  permanent  form  from  which  income  or 
interest  may  be  derived.  The  moneys  so  on 
hand  receive  the  protection  of  the  state  and 
ought  to  pay  their  proportion  of  the  taxes 
levied  to  furnish  that  protection.  The  fund 
does  not  belong  to  the  individual  creditors 
until  the  estate  is  settled  and  order  of  dis- 
tribution made;  nor  does  the  mere  fact  of 
insolvency  of  the  assignor  put  the  fund  in 
any  different  position  with  respect  to  the 
claims  of  creditors.  If  the  fund  represented 
credits,  then  debts  might  be  deducted,  and 
as  the  latter  exceed  the  former  there  would 
be  nothing  to  return ;  but  the  fund  on  hand 
is  not  a  credit.  Nor  are  the  investments  in 
bonds,  stocks,  etc.,  credits.  Large  amounts, 
in  the  aggregate,  are  at  all  times  in  the 
hands  of  assignees,  and  the  legislature  could 
not  have  contemplated  the  escape  of  so  vast 
an  amount  of  property  from  the  burden  of 
taxation ;  and,  unless  taxed  in  the  hands  of 
assignees,  the  property  would  escape,  be- 
cause, even  if  treated  as  belonging  to  the 
creditors,  still  it  would  not  be  practicable 
for  even  an  honest  creditor  to  make  his  re- 
turn on  such  claims  because  he  would  have 
no  means  of  knowing  their  value.  These 
conclusions  are  supported  directly  by  Uie 
opinion  of  the  very  able  court  whose  judg- 
ment is  here  brought  in  review  {Sloane  v. 
People's  Electric  R.  Oo,  7  Ohio  Ct.  Ct.  Rep. 
888) ,  and  by  Dunlap  v.  OalkUin  County,  15 
111.  7.  And,  as  bearing  upon  the  question, 
the  following  citations  are  given :  Camp- 
beU  V.  Wigging,  85  Tex.  424;  Campbell  v. 
JUviere  (Tex.)  22  8.  W.  Rep.  998;  Jack  v. 
Weiennett,  115  111.  105,  56  Am.  Rep.  129. 

While  recognizing  the  cogency  of  the  rea- 
■onine,  we  have  been  unable  to  agree  with 
this  view  of  the  law  as  bearing  upon  these 
cases. 

For  the  purpose  of  the  inquiry  it  may  be 
assumed  that  the  money  in  bank  is  as  much 
subject  to  taxation  as  though  it  were  in  the 
personal  possession  of  the  assignee.  Whether 
such  of  the  assct.s  as  are  in  the  form  of  stocks 
or  bonds  are  credits  within  the  meaning  of 
the  decisions  of  this  court  giving  construc- 
tion to  section  2780,  Revised  Statutes,  we 
do  not  regard  it  necessary  to  discuss. 

It  may  be  further  assumed  that  there  is  no 
specific  exemption  of  property  in  the  hands 
of  assignees  from  taxation,  either  in  the 
statute,  or  in  the  constitution. 

It  is  to  be  noted  that  the  question  is  not 

t8  L.R.A. 


whethor  the  assets  of  the  Insolvent  may  be 
subjected  to  payment  of  taxes  owing  by  him. 
But  the  question  is  whether  or  not  tbe  fund 
Itself  in  the  hands  of  the  assignee  is  subject 
to  taxation. 

The  constitutional  requirement  (sec  9^ 
art.  12),  is  that  "laws  shall  be  passed,  tax- 
ing by  a  uniform  rule,  all  moneys,  credits, 
investments  In  bonds,  stocks,"  etc.,  and  the 
law  relating  to  the  subject  is  embraced  in 
section  2780,  Revised  Statutes,  and  follow- 
ing. 

Looking  at  these  sections  alone,  it  is,  we 
concede,  natural  to  conclude  that  a  duty 
would  devolve  on  assij^nees  to  return  for  tax- 
ation, property  in  their  hands,  except  per- 
haps that  which  might  be  in  the  form  strictly 
of  credits.  But  the  purpose  of  the  legisla- 
ture is  to  be  arrived  at  by  a  consideration  of 
all  the  legislation  bearing  upon  the  subject, 
and  not  by  a  consideration  of  a  portion  only. 

Our  statutes,  sections  6885  to  6858,  place 
the  disposition  of  insolvent  estates  within 
the  control  of  the  probate  court,  and  direct 
the  duties  of  the  assignee,  and  the  procedure 
in  the  administration  of  the  trust.  When 
once  acquired,  the  jurisdiction  is  exclusive. 
8ayler  v.  Simpson,  45  Ohio  St.  144 ;  Clapp  v. 
Huron  County  Bkg.  Oo,  50  Ohio  St.  528. 
There  is  thus  provided  a  convenient,  expedi- 
tious, and  inexpensive  tribunal  for  the  dis- 
tribution of  the  assets  of  insolvents  ratably 
among  creditors.  Necessarily  that  court,  by 
operation  of  law,  upon  the  filing  of  the  in- 
strument of  assignment,  acquires  control  of 
all  the  property  and  estate  embraced  there- 
in, subject,  of  course,  to  all  liens  and  just 
claims  then  exsting  upon  the  property, 
whether  by  the  state  or  by  creditors.  Though 
the  legal  title  Is  in  the  assignee,  after  his 
qualification,  it  is  so  only  because  he  has 
qualified,  and  because  his  appointment  has 
received  the  sanction  of  the  court,  and  he, 
as  well  as  all  persons  claiming  an  interest 
in  or  upon  the  fund,  are  subject  to  the  sum- 
mary jurisdiction  of  the  court.  The  person 
named  by  the  insolvent  assignor  mav  not 
qualify;  or,  having  qualified,  he  may  be  re- 
moved and  another,  called  a  trustee,  ap- 
pointed ;  and,  in  either  case,  the  legal  title 
to  the  property  follows  the  order  of  the 
court,  and  is  lodged  in  such  person  or  per- 
sons as  may,  by  the  court's  order,  be  given 
its  actual  custody. 

It  is  made  the  duty  of  the  assignee  to  con- 
vert the  assigned  property  into  money,  and, 
at  the  expiration  of  eight  months,  file  an  ac- 
count, as  a  step  preliminary  to  an  order  dis- 
tributinc:  the  money  to  creditors,  which  is 
to  be  done  without  unnecessary  delay,  ac- 
cording to  their  respective  claims  and  rights. 
The  effect  of  the  assignment  is  to  devote  the 
property  absolutely  to  the  satisfaction  of  the 
debts  of  the  assignor,  just  as  they  existed  at 
the  time  of  the  assignment,  subject,  neces- 
sarily, to  be  depleted  by  the  expenses  of  the 
trust. 

The  assignee  has  no  power  to  create  any 
new  lien,  nor  to  divert  the  property  from 
the  purpose  contemplated  by  the  law. 

Provision  is  made  for  the  payment  by  the 
assignee  of  preferred  liens  upon  the  property, 
if  any  exist,  and  for  the  payment  of  taxes  in 
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preferance  to  aay  other  claim  against  the  as- 
aignor.  The  language  in  this  regard  is 
si gniflcant :  "  Al  1  taxes  of  every  descripti on 
assessed  against  the  assignor  upon  any  per- 
Boual  property  held  hy  him  before  his  assign- 
ment, shall  bo  paid  by  the  assignee  or  trustee, 
out  of  the  proceeds  of  tlie  property  assigned 
in  preference  to  any  other  claims  against  the 
assignor."  Nowhere  is  it  in  terms  provided 
that  the  assignee  shall  list  the  property  for 
taxation,  nor  is  provision  made  for  the  pay- 
ment of  any  taxes  save  those  existing  against 
tlie  assignor.  This  omission  seems  to  us 
aignificunt  when  contrasted  with  the  duty  en- 
joined by  other  sections  of  the  statute  upon 
other  trustees.  By  section  2784,  returns 
must  be  made  of  the  property  of  eve^  ward 
by  his  guardian,  *'of  every  estate  of  a  de- 
ceased person,  by  his  executor  or  adminis- 
trator; of  corporations  whose  assets  are  in 
the  hands  of  receivers,  by  such  receivers." 
It  is  made  the  duty  of  every  executor  or  ad- 
ministrator ''to  apply  the  assets  to  the  pay- 
ment of  debts  in  tlie  following  order:  •  .  . 
Fourtii,  public  rates  and  taxes,  and  sums 
due  the  state  for  duties  on  sales  at  auction." 
For  such  payments  of  taxes  the  administrator 
or  executor  is  allowed  in  the  settlement  of 
his  accounts.  The  provision  relating  to  the 
payment  of  taxes  by  assignees  is  that  **all 
taxes  of  every  description  assessed  against 
the  assignor  upon  any  personal  property  held 
by  him  before  his  assignment,  shall  be  paid 
by  the  assignee,"  etc.,  and  if  we  apply  the 
familiar  rule  escpremo  unitu  excluno  Mterius, 
it  would  seem  that  those  are  the  only  taxes, 
payment  of  which  may  properly  be  included 
in  b  is  accounts. 

'i'he  omissions  referred  to  would  seem  also 
to  suggest  a  distinction  between  the  relation 
of  an  assignee  to  creditors  of  the  assignor  and 
to  the  trust  property  held  bv  him,  an^  the 
relation  sustained  by  a  guardian,  an  admin- 
istrator, or  a  receiver  of  a  corporation,  to 
beneficiaries  Interested  in  the  trust  property, 
as  well  as  to  the  property  itself;  and  we 
think  a  distinction  is  observable  between  the 
relatiun  sustained  b^  creditors  of  an  insolvent 
assignor  to  the  assi&^ned  property,  and  that 
of  beneficiaries  of  property  in  charge  of  the 
otlier  functionaries  above  named. 

Ttie  relation  of  guardian  to  the  ward  is, 
vliile  it  lasts,  a  permanent  one.  He  man- 
aj^es  the  estate  for  the  benefit  of  the  ward, 
and  it  is  his  duty  to  so  manage  as  to  make 
profit  and  interest  for  the  ward.  As  to  the 
property,  the  ward  has  no  power  over  it,  nor 
duty  respecting  it. 

Ab  to  administrators,  it  is  true  that  prop- 
erty in  their  hands  is  subject  to  the  payment 
of  the  debts  of  the  decedent,  and  that  credit- 
ors are  expected  to  list  their  claims  as  cred- 
its, and  often  it  happens  that  the  debts  con- 
sume the  entile  assets.  But  usually  there  is 
in  fact  as  well  as  in  contemplation  a  residue 
going  to  widows  and  legatees  or  heirs,  and 
they  are  not  required  to  list  for  taxation  any 
amount  until  it  is  actually  received. 

The  duty  enjoined  upon  receivers  to  list 
Is  confined  to  recei  vers  of  corporations.  Such 
receivers  are  usually  empowered  to  prosecute 
the  business  for  the  benefit  of  the  parties  in- 
terested. This  carries  the  idea  of  a  contin- 
uance of  the  business  as  by  the  corporation, 
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and  its  eventual  surrender  to  the  corporation 
again.  Receivers  for  partnerships,  concoms 
whose  affairs  are  to  be  wound  up  and  dis- 
solved, are  not  named.  Certainly  this  omis- 
sion is  also  significant.  Such  receivers  per- 
form duties  similar,  in  many  ways,  to  the 
duties  of  assignees  of  insolvents,  and  had  it 
been  intended  to  enjoin  upon  them  the  duty 
of  listing  property  in  their  hands  for  taxa- 
tion, one  would  suppose  that  the  discrimin- 
ation found  in  the  statute  would  not  have 
been  made. 

It  is,  however,  urged  that  the  clause  of 
section  2784  which  requires  that  the  property 
of  every  person  for  whose  benefit  property  is 
held  in  trust  must  be  listed  by  the  trustee, 
furnishes  author!^  for  requiring  such  listing 
by  an  assignee  oi  an  insolvent.  It  is  true 
that,  in  a  general,  broad  sense,  an  assignee 
is  a  trustee,  and,  in  other  sections  of  the  re- 
vised statutes,  the  terms  "assignee"  and 
**  trustee"  are  coupled,  as  though  the  words 
mean  the  same. 

But  it  does  not  follow  that  the  term  "trust- 
ee" is  used  in  this  broad  sense  in  this  clause 
of  the  statute,  for  equally,  in  the  same  sense, 
is  a  guardian,  or  administrator,  or  a  receiver, 
a  trustee,  and  if  the  term  had  been  intended 
in  so  broad  a  sense  as  to  include  assignees  of 
insolvents,  it  would  also  embrace  the  other 
trustees  named,  and  the  special  provisions 
regarding  them  would  be  superfiuous.  We 
think  the  purpose  of  this  clause  is  fully  sat- 
isfied by  confining  its  application  to  that 
large  class  of  trusts  where  title  and  posses- 
sion are  placed  in  one  for  the  benefit  of 
others,  in  some  permanent  form,  and  from 
which,  in  general,  interest,  income,  or  profit 
is  expectecf  to  be  derived. 

That  portion  of  the  estate  which  is  de- 
scribed in  the  petition  as  being  bonds  and 
stocks  can,  we  think,  in  fairness,  hardly  be 
included  under  the  head  of  "investments  in 
bonds,  stocks,"  etc.,  because,  as  said  by  Mo- 
ll vaine,  •/.,  in  Payne  v.  Watterwn,  87  Ohio 
St.  125,  "the  common  understanding  is,  that 
money  invested  is  withdrawn  from  ordinary 
trade  and  active  business  and  placed  at  in- 
terest for  the  sake  of  interest."  These  se- 
curities are  not  held  by  the  assignee  as  an  in- 
vestment for  the  sake  of  interest,  but  are  in 
that  form  for  temporary  purposes  only,  being 
held  sul)ject  to  the  order  of  the  probate  court, 
and  may  be  required  to  be  converted  into 
money,  and  that  money  distributed,  at  any 
time. 

To  hold  that  property  in  possession  of  an 
assignee,  as  in  these  cases,  must  be  listed  and 
taxes  paid  on  it  is,  in  effect,  to  hold  that  the 
creditors  must  be  taxed  twice  on  the  same 
value.  While  the  legal  title  to  the  properly 
is  in  the  assignee,  it  is  so  only  for  the  pur- 
pose of  facilitating  the  settlement  of  the 
trust.  Equitably,  the  property  is  vested  in 
the  creditors.  Every  dollar  paid  in  taxes  by 
the  assignee  reduces  by  that  amount  the 
dividend  which  the  creditors  will  receive. 
That  it  is  the  duty  of  creditors,  under  tlie 
law,  to  list  their  claims  as  credits,  admits, 
we  suppose,  of  no  doubt,  and,  we  subuiit, 
that  it  is  no  answer  to  say  that  creditors  can- 
not know  the  value  of  such  credits.  Such 
condition  attaches  to  a  very  large  propoitlon 
of  credits  held  by  the  commercial,  and  espec- 
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iaily  the  mercantfle,  world.  Nor,  is  it  any 
answer  to  say  Uiat,  as  matter  of  fact^  they 
wi  1 1  not  1  i  St  the  cl  ai  ms.  No  good  reason  wliy 
they  should  not  exists,  unless  it  would  be 
furnished  by  a  requirement  compelling  the 
assignee  to  do  so.  A  statutory  construction 
which,  to  nse  the  language  of  Juclge  Cooley, 
"requires  that  one  person,  or  any  one  subject 
of  taxation,  shall  directly  contribute  twice  to 
the  same  bunien,  while  otlier  subjects  of  taxa- 
tion belonging  to  tlie  same  class  are  required 
to  contribute  but  once,"  is  to  be  avoided  be- 
cause, io  the  Judgment  of  that  author,  it  is 
duplicate  taxation,  and  is  not  permissible 
under  a  constitution  which  requires  equality 
and  uniformity.  This  proposition  seems  to 
be  applicable  to  the  present  cases,  as  our  con- 
stitution requires  both  equality  and  uni- 
formity. It  is  not  necessary  to  hold  that  the 
legislature  might  not  include  assignees  in  the 
class  of  trustees  who  are  required  to  list  prop- 
erty in  tlieir  hands,  even  though  duplicate 
taxfltion  results;  it  is  enough,  for  the  dis- 
position of  the  present  cases,  if  the  purpose 
to  do  so  has  not  been  expressed. 

The  assignee  is,  in  every  essential  particu- 
lar, an  ofllcer  of  court.  The  fund  is  in  his 
hands  as  such  and  he  is  bound  to  do  with  it 
just  what  the  court  directs.  The  fund,  there- 
fore,  is  really  in  the  custody  of  the  court, 
and,  as  before  stated,  the  beneficial  interest 
is  in  the  creditors.  They  cannot,  it  is  true, 
receive  their  own  at  once  but  that  is  because 
it  requires  some  time  to  reduce  the  assets  to 
monev,  and  for  the  adjustment  of  the  debts 
and  claims.  To  require  the  listing  of  any  of 
the  property  thus  held  by  the  assignee,  and 
the  payment  of  taxes  on  it,  would  manifestly 
interfere  with  the  orderly  execution  of  the 
trust.  And  if,  as  is  claimed  in  argument, 
in  caso  payment  of  taxes  so  levied  is  not  vol- 
untarily inade  by  the  assignee,  distraint 
might  be  resorted  to  by  the  tax  collector,  and 
the  property  seized  and  taken  forcibly  from 
the  possession  of  the  assignee,  thus  taking  it 
from  the  control  of  the  court,  so  much  the 
more  apparent  Is  it  that  the  construction 
claimen  by  the  defendant  in  error  is  inad- 
missibYe  booanse  it  would  result  in  unrea- 
sonable inierleience  with  the  rightful  exer- 


cise of  authority  by  the  prohat«  court  U 
cannot  have  been  the  purpose  of  the  legisla- 
ture, by  one  statute  to  lodge  exclusive  juris- 
diction and  dominion  over  property  in  a 
court,  and,  by  another  statute,  authorize  a 
taxing  ofticer  to  caat  contempt  unon  the  court 
by  ousting  its  jurisdiction,  and  overriding 
its  powers. 

If  the  clanse  of  section  2784,  relating  to 
the  listing  of  trust  property  by  trustees,  rs- 
quires  a  listing  of  property  by  the  assigneo 
of  an  insolvent  whose  estate  is  being  settled 
in  the  probate  court,  no  reason  can  be  given 
why  the  same  duty  would  not  devolve  upon 
receivers  of  partnerships,  clerks  of  courts, 
shei'iffs,  or  master  commissioners,  as  to  funds 
which  may  chance  to  be  in  their  hands  on 
tlie  day  preceding  the  second  Monday  of 
April,  suliject  to  payment  upon  order  of 
court.  To  state  such  a  proposition  is  to  refute 
it.  And  this  because  it  is  unreasonable  to 
assume  that,  in  the  absence  of  express  au- 
thority, the  duty  to  list  embraces  property 
which  the  law  has  taken  into  its  own  hand* 
simply  to  collect  and  distribute,  and  of 
which  it  has  designated  a  temporary  trustee 
for  the  better  accomplishment  of  its  work. 

Our  conclusion  is  that  neither  by  the  con- 
stitution, nor  by  the  statute,  when  construe* 
tion  is  given  to  all  the  sections  bearing  upon 
the  subject,  is  it  made  the  duty  of  an  as- 
signee of  an  insolvent  whose  estate  Is  being 
settled  in  tlie  probate  court,  to  list  the  prop- 
erty so  held  by  him  for  taxation. 

Authorities  bearing  one  way  or  the  other 
upon  the  question  are  not  abundant.  But  the 
conclusions  here  announced  are  fully  sup- 
ported by  decisions  in  two  well-considered 
cases,  one  by  the  supreme  court  of  Pennsyl- 
vania and  one  by  the  supreme  court  of  Con* 
necticut.  Laneoiter  School  IHreetort  v.  Hath* 
von,  80  Pa.  583 ;  Brooks  v.  Hartford,  61  Conn. 
113.  The  Connecticut  case  is  especially  ant 
l)ecanse  their  statute  designating  propeny 
subject  to  taxation,  and  the  duty  of  trustees 
regarding  the  same,  appears  to  be  substan- 
tially similar  to  our  own  upon  those  sub- 
jects. 

The  jvdfftnent  of  ths  Oimiii  Cmirt  will  he  r*- 
wrsed  and  tlwee  of  tfie  Ousuuton  Fieae  agUuiedm 
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^Article  4  of  eeetton  8  of  tbe  Constltop 
tion  of  the  state  of  Minnoeota  provides 

^Headnote  by  Buck,  J*. 

NoxB.— PHoCIedes  of  memben  of  congreM  and.  elaU 
Uaiakttwre  from  euit, 

OMltutta. 

There  Is  some  oonfllct  on  the  question  as  to  1m- 
muoity  of  members  of  conflrreas  and  lefrtslatures 
from  suit  on  oivU  process.  Some  of  tbe  oases  witb 
the  main  case  bold  tbat  the  privileire  from  **arrest** 
li.  K.  A* 


as  follows:  *'  Tbe  members  of  each  house  shall  Id 
all  cases  except  treason,  felony,  and  breach  of 
tbe  peace,  be  privUeflred  from  arrest  darinjr  the 
session  of  their  respective  houses  and  in  goinsr  to 
and  returning  from  the  same.**  Held,  that,  under 
such  constitutional  provision,  a  member  of  tbe 
legislature  is  not  privileged  from  the  service 
upon  bim  of  a  summons  In  a  civil  action  during 
a  session  of  said  legislature. 

(December  21, 1S03.) 

does  not  extend  to  a  privilege  from  service  of 
process  in  a  civU  suit.  Gentry  v.  Griffith,  27  Tex. 
461;  Merr«ck  v.  Giddings,  MacArth.  ft  M.  56;  Oatlect 
V.  Morton,  4  Litt.  (Kjr.)  US;  Johnson  v.  Olfutt^  4 
Met.  (Ky.)  20. 

The  attendance  upon  congress  by  a  member  doea 
not  entitle  him  as  a  matter  of  right  to  have  his  salt 
postponed.   Nones  v.  Bdsall,  1  WalL  Jr.  168. 


See  also  45  L.  R.  A.  563. 
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Rhodss  v.  Walsh. 
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APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  RamBey  County  setting 
aside  the  service  of  summons  on  certain  of  the 
defendants  in  a  proceedinjr  to  recover  damages 
for  alleged  malicious  conspiracy  to  secure 
^aintiff^  private  hooks  and  correspondence. 
jSetermd. 

The  facts  sufficiently  appear  in  the  opinion. 

Meanrs.  C.  D.  O'Brien  and  ThonuM  D. 
O'Brien  for  appellant 

Mr.  H.  W.  Childs,  Atty-Oen.,  with  Meun. 
'Warner*  BLiehardson  A  Lawrenee*  for 
respondents: 

The  members  of  each  bouse  shall  in  all  cases, 
except  I  reason,  felony,  and  breach  of  the  peace, 
be  pnivileged  from  arrest  during  the  session 
of  their  respeciive  houses  and  in  going  to  or 
le'uming  from  the  same.  For  any  speech  or 
debate  in  either  house  they  shall  not  be  ques- 
tioned in  any  other  place. 

Const,  art.  4,  §  8. 

In  Doty  V.  JSkrong,  1  Pinncy,  84,  the  word 
''arrest"  was  construed  and  the  court  decided 
that  ii  must  be  given  a  liberal  rather  than  a 
literal  meaning. 

In  Anderwn   y.  Ecmntree,  1  Pinney,   116, 


the  defendnnt  was  a  member  of  the  legisla- 
tive council  of  the  territory.  The  day  after 
the  adjournment  of  the  legislative  assembly  he 
was  served  with  a  summons  in  the  case. 

The  court  dismissed  the  cause. 

The  word  "arresi"  is  broad  enough  to  ex- 
empt the  defendant  from  any  action  whether 
accompanied  by  actual  seizure  of  his  person 
or  not 

When  our  constitution  was  adopted  fhe 
word  "arrest"  had  a  fixed  and  deflniie  mean- 
ing in  the  minds  of  those  for  whose  benefit 
it  was  framed. 

The  will  of  the  people  and  the  intention  of 
the  law- giver  as  understood  at  the  time  of 
adoption  muf»t  be  carried  our. 

Oemun  v.  Reynolds,  11  Minn.  469;  NieolUt 
Nat.  Bank  of  Minneapciu  v.  Ciiy  Rank,  88 
Minn.  86;  Be  8t.  Pavl  dh  N,  P.  B.  Oo.  87 
Minn.  164;  McNamara  v.  Minnesota  Cent. 
R.  Co.  12  Minn.  888;  Drennan  v.  PeopU,  10 
Mich.  169;  DanieU  v.  Clegg,  28  Mich.  82; 
Panghorn  y.  Westlake,  86  Iowa.  646;  Oronan 
V.  rotting,  104  Mass.  246,  6  Am.  Rep.  232. 

This  interpretation  was  adopted  in  other 
Jurisdictions,  long  prior  to  the  Wisconsin  de- 


And  ao  exemption  from  ^*aU  other  prooeas  what 
soever**  does  not  prohibit  during  the  period  pre- 
scribed, the  isBuinirof  process  against  them,  during 
that  time.    McPherson  v.  Nesmitb,  8  Omtt  287. 

But  in  Bolton  v.  Martin,  1  Dall.  208,  it  was  held 
that  a  memkwr  of  the  state  oonvention  of  PeoDsyl- 
vania,  met  to  uonsidor  the  Ck)n8titutlon  of  the 
United  States,  was  privileged  from  the  servioe  of 
sanunons  during  ttie  sessioo,  and  this  on  the  ground 
of  the  privileges  of  parliament 

This  was  followed  in  Pennsylvania  by  a  dictum 
In  Geyer  v.  Irwin,  4  Dall.  107,  stating,  substantial- 
ly* that  a  member  of  tlie  general  assembly  was  priv- 
ileged from  summons  during  his  attendance  on 
public  bnsfnessi  but  in  that  case  the  court  held  that 
the  privilege  would  not  be  .noticed  unless  claimed. 

Since  then  it  has  been  held  in  Pennsylvania,  fol- 
lowing these  cases,  that  the  privilege  of  a  legislator 
trom  arrest  extends  to  the  servioe  of  process.  Gray 
V.  Sni,  18  W.  N.  a  60;  Boss  v.  Brown,  7  Pa.  Co.  Ct. 
Bep.142. 

These  cases  were  followed  by  Doty  v.  Strong,  1 
Pinney,  84,  which  extended  the  privilege  to  a  dele- 
gate from  a  territory,  and  in  Anderson  v.  Roun- 
tree,  1  Pinney,  115,  to  a  member  of  tbe  legislature* 

fRiese  oases  were  based  upon  the  dictum  in  Geyer 
T.  Irwin,  supra. 

In  Hlner  v.  Markham,  88  Fed.  Bep.  887,  which 
was  a  federal  case  m  Wisconsin,  tbe  court  followed 
tbe  construction  placed  upon  the  term  ^'arrest**  by 
tbe  Wisconsin  oourts  and  held  that  a  member  of 
congress  was  exempt  from  civil  process,  as  well  as 
arrest  on  his  journey  to  and  from  tbe  session,  and 
was  entitled  to  reasonable  time.  Tbis  was  on  the 
ground  **tbiit  it  has  been  the  law  in  this  Jurisdiction 
from  territorial  times,  that  the  privilege  in  such  a 
case  as  that  at  iMur  extends  to  exemption  fromdvil 
process,  with  or  without  actual  arrest** 

And  where  a  statute  provides  that  he  shall  not 
be  molested  or  troubled  or  compelled  to  answer  to 
any  suit  bill,  plaint  declaration,  before  any  other 
court  ju^ge,  or  Justice,  the  privilege  of  a  member 
of  tbe  assembly  during  the  session  extends  to  a 
writ  of  error  although  not  returnable  until  after 
the  termination  of  the  session.  King  v.  Coit  4  Day, 
UO. 

And  tbe  Ohio  Act  of  1881,  taken  ta  connection 
with  tbe  Act  of  18Q2.  (S.  ft  8. 18)  privileges  a  legis- 
lator from  being  served  with  a  summons  to  answer 
out  of  his  county  where  the  cause  of  action  ao- 

S8L.RA. 


crued  ten  days  prior  to  the  session  of  tbe  assembly. 
Orth  V.  HcOook  (Ohio  Super.  Gt)  4  Week.  L.  Month. 
S15w 

And  a  constitutional  provislou  that  **the  mem- 
bers of  tx)tb  bouses  shall  be  protected  in  their  per- 
sons and  estates,"  means  exemption  from  all  suits, 
whether  by  arrest  or  summons.  TUlingbast  v. 
Garr,4McOord,Lbl52. 

AfWSt 

Tlie  privilege  from  arrest  of  a  member  of  con- 
gress is  limited  to  a  reasonable  time  for  going  and 
coming.  Hoppin  v.  Jenokes,  8  B.  L  468, 6  Am.  Bep. 
607. 

And  ta  Lewis  v.  Elmendorf,  8  Johns.  Gas.  288,  it 
was  held  that  the  benefit  of  the  privUeire  only  ap- 
plied while  attending  congress  or  actually  on  bis 
Journey  going  to  or  returning  from  the  seat  of  gov- 
emment 

But  one  who  goes  to  Washington  to  represent  a 
state  in  congress  is  privileged  from  arrest  though 
not  entitled  to  a  seat  and  delay  in  returning 
through  lack  of  funds  will  not  affect  the  privilege. 
Dunton  v.  Halstead,  8  Clark  (Pa.)  460. 

And  where  a  member  of  the  legislature  is  entitled 
to  fourteen  days  to  reach  home  before  be  can  be 
arrested,  the  motion  to  discharge  from  arrest  must 
show  where  he  was  arrested.  Oolvln  v.  Morgan,  1 
Johns.  Oss.  416. 

And  cannot  be  claimed  after  be  reaches  home. 
Corey  v.  BusseU,  4  Wend.  1904. 

In  Ooxe  V.  McClenachan,  8  DalL  478,  where  a 
member  of  congress  was  surrendered  by  his  ball 
and  demanded  discharge  as  privileged,  the  matter 
was  compromised  by  the  bail  agreeing  to  surren- 
der him  within  four  days  after  the  session  of  oon- 
grees  and  the  priviiegre  must  be  claimed  at  the 
proper  time  or  if  not  claimed  until  after  Judgment 
it  will  be  too  late.  Prentis  v.  Com.  6  Rand.  (Va.) 
807, 16  Am.  Dec.  788.  See  Geyer  v.  Irwin,  4  DaU. 
107. 

Under  Pa.  Const,  art  2,  providing  for  priv- 
ilege from  arrest  of  members  of  tbe  assem- 
bly, in  all  cases  except  treason,  felony,  and 
breach  or  surety  of  the  peace,  tbe  privilege  does 
not  extend  to  crimes,  but  only  applies  to  civil  re- 
straint   Com.  V.  Keeper  of  the  Jail.  18  Phila.  878. 

And  a  member  of  congress  is  not  exempt  from 
the  service  of  a  subpmna  m  a  criminal  case.  United 
States  V.  Cooper,  4  DalL  841;  BespubUoa  v.  Duane, 
1 4  Yeates.  847.  LT. 


MUIHSSOTA  8UFRBMS   COUBT. 


Dec, 


dsfoDs,  and  it  has  been  repeatedly  reaf- 
firmed. 

BolUm  y.  Martin,  1  Dall.  296;  Oeyer  y.  Ir- 
mn,  4  Dall.  107;  Oibbes  v.  Mitehdl,  2  Bay, 
406;  King  v.  Coit,  4  Day,  129;  Nmes  v.  Ed- 
§aU,  1  Wall.  Jr.  189:  Holmes  v.  Nelson,  1  Phila. 
S17;  Buddeian  v.  Prieer,  9  Phila.  65;  Miner 
▼.  Markham,  28  Fed.  Rep.  887. 

On  grounds  of  public  policy,  witnesses  and 
others  are  treated  as  having  the  same  right, 
and  it  is  in  such  cases  that  the  word  * 'arrest" 
has  been  most  frequently  construed. 

Bridges^.  8/ieldon,  7 Fed.  Rep.  17;  Be  Healey, 
58  Yt.  694,  88  Am.  Rep.  718;  Person  ▼.  Qrier, 
66  N.  Y.  124,  23  Am.  Rep.  85;  Sanford  v. 
Ohase,  8  Ck>w.  882;  Lamed  v.  Oriffin,  12  Fed. 
Rep.  590;  Sherman  v  Oundlaeh,  87  Minn. 
118;  First  Nat  Bank  of  8t.  Paul  v.  Ames,  89 
Minn.  179. 

A  witness  called  before  a  legislative  body 
to  give  evidence  cannot  be  annoyed  and  dis- 
tracted by  the  service  of  civil  process  upon 
him  while  attending. 

Thompson's  Case,  122  Mass.  428,  23  Am.  Rep. 
870:  United  States  v.  Mme,  9  Serg.  &  R.  147; 
Lyell  v.  Qoodfoin,  4  McLean,  29. 

The  right  for  which  we  are  contending  was 
surrendered  by  statute  in  England  in  1770,  but 
it  none  the  less  existed  there  up  to  that  time. 
There  could  be  but  little  need  for  parliament 
to  relinquish  what  it  never  had.  It  certainly 
claimed  it  again  and  again,  and  it  was  recog- 
nized bv  many  decisions  of  the  courts. 

Casstdy  v.  Stuart,  2  Mann.  &  G.  437. 

Messrs,  Georg^e  B.  Edg^erton  and  John 
Day  Smith  also  for  respondents. 

Back»  J,,  delivered  the  opinion  of  the 
court: 

The  plaintiff  commenced  a  civil  action  in 
the  district  court  of  Ramsey  county,  in  this 
state,  against  the  defendants,  on  the  20th  day 
of  March,  1898,  alleging  in  his  complaint 
that  prior  to  that  time  the  defendants,  except 
defendants  Wells  and  Scheffer,  had  unlaw- 
fully and  maliciously  conspired  to  break  and 
enter  the  plaintiff's  office,  to  take  and  carry 
away  his  private  books,  papers,  and  cor- 
respondence, and  that  in  pursuance  of  such 
conspiracv  they  unlawfully  directed  and  re- 
quired said  Wells  and  Scheffer  to  proceed  to 
plaintiff's  said  office,  and  forcibly  break  and 
enter  the  same,  and  take  and  carry  away 
therefrom  plaintiff's  said  books,  papers,  and 
correspondence,  and  that  on  the  14th  day  of 
March,  1898,  in  obedience  to  said  instruc- 
tions and  orders,  said  Wells  and  Scheffer  did 
so  unlawfully  break  and  enter  plaintiff's  said 
office,  and  carried  away  said  books,  papers, 
and  correspondence,  and  demanded  judgment 
in  the  sum  of  $50,000.  At  the  time  of  these 
transactions,  several  of  the  defendants,  in- 
cluding Horton  and  Bog^s,  were  members  of 
the  legislature,  then  in  session.  Subse- 
quently to  the  service  of  the  summons  upon 
tnem,  but  before  the  expiration  of  the  time 
for  answering,  Horton  and  Boggs  filed  a  pe- 
tition in  the  court  below  alleging  that  they 
were  members  of  the  legislature  of  the  state 
of  Minnesota  at  the  time  of  the  service  of  the 
summons  upon  them,  and  that  as  such  mem- 
bers they  were  privileged  from  the  service 
of  civil  process  during  the  session  of  the  leg- 
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islature,  and  that  they  were  members  of  tba 
house  of  representatives.  Upon  this  petition 
an  order  to  show  cause  was  issued  by  the 
court  below,  requiring  the  plaintiff  to  appear 
and  show  cause  why  the  service  of  the  sum- 
mons upon  Horton  and  Boggs  should  not  be 
set  aside  upon  the  ground  that  they  were 
members  of  the  house  of  representatives. 
Upon  the  hearing,  April  7,  1893,  the  court 
set  aside  the  service  of  the  summons  upon 
the  two  defendants,  Horton  and  Boggs,  upon 
the  ground  that,  as  such  members  of  the  leg- 
islature  of  the  state  of  Minnesota,  they  wen 
privileged  from  the  service  of  any  summons 
in  a  civil  action  during  the  term  of  such 
legislature. 

The  question  involved  here  is  whether  sach 
privilege  existed,  and  whether  the  service  of 
the  summons  was  valid.  In  order  that  there 
shall  not  be  any  misunderstanding  of  this 
opinion,  we  state  that  in  no  way  do  we  pasa 
upon  the  merits  of  the  plaintiff's  complaint^ 
or  whether  the  defendants  had  the  right  to 
commit  the  acts  which  plaintiff,  in  his  com- 
plaint, charges  them  with  having  done. 
That  question  is  not  before  us.  The  ques- 
tion, however,  involved,  is  one  of  very  ^ravo 
importance,  and  deserves,  as  it  has  received, 
the  most  careful  and  serious  consideration. 
Even  though,  upon  the  first  examination  of 
the  question,  we  may  have  had  no  doubts  as 
to  the  law  upon  the  subject,  yet,  when  a 
large  and  intelligent  body  of  men,  represent- 
ing a  co-ordinate  branch  of  the  state  govern- 
ment, claim  certain  privileges  under  a  clause 
in  the  fundamental  law,  it  becomes  our  im- 
perative duty  to  examine  the  question  with 
all  the  care,  good  faith,  and  ability  whidi  it 
is  possible  for  us  to  do. 

it  is  well  understood  that  the  powers  of  the 
state  government  are  divided  into  three  dis- 
tinct departments,— legislative,  executive, 
and  judicial ;  and  no  person  or  persons  be- 
longing to  or  constituting  one  of  these  de- 
partments shall  exercise  any  of  the  powers 
properly  belonging  to  either  of  the  others, 
except  m  the  instances  expressly  provided  in 
the  constitution.  Const,  art.  8,  §  1.  Each 
of  the  departments,  within  its  proper  sphere, 
is  supreme.  Probably,  it  would  be  difficult 
to  find  a  more  harmonious  system  of  govern- 
mental workings  than  exists  in  these  three 
CO  ordinate  departments,  by  which  the  func- 
tions of  our  state  government  are  carried  on. 
Each  having  due  respect  and  proper  regard 
for  the  rights  of  the  other,  no  conflict  need 
arise,  as  none  has  arisen,  during  the  entire 
history  of  the  state.  Nor  is  this  a  case  aris- 
ing between  these  co-ordinate  departments  of 
the  state  government,  but  a  question  arising 
between  one  or  more  members  of  the  legisla- 
ture and  the  individual  citizen.  It  is  uiere- 
fore  a  judicial,  and  not  a  legislative,  ques- 
tion: that  is,  the  question  is  not  one  of 
legislation  or  legislative  powers  upon  gene- 
ral legislative  subjects,  but  one  affectinr 
the  privileges  of  the  individual  member,  and 
the  individual  rights  of  the  citizen.-  Th« 
main  question  is  over  the  meaning  or  in- 
terpretation of  a  constitutional  provision, 
which,  in  this  case,  is  for  the  judiciary  to 
determine,  and  which  it  must  determine,  be- 
cause it  has  been  brought  before  us.    How- 
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ever  disagreeable  or  difficult  the  questions 
•ubmitted  for  our  consideration  and  oetermin- 
ation  are,  Uiere  is  but  one  course  for  us  to 
pursue,  and  that  is  to  abide  by  the  law  and 
the  constitution.  It  may  not  be  inappropri- 
ate to  cite  the  opinion  of  Chief  J%uAiu  Mar- 
shall upon  this  subject  in  the  case  of  Ooheru 
▼.  Virginia,  19  U.  8.  6  Wheat.  404,  5  L.  ed. 
291,  where  he  said :  **  The  Judiciary  cannot, 
as  the  legislature  may,  avoid  a  measure  be- 
cause it  approaches  the  confines  of  the  con- 
stitution. We  cannot  pass  b^  a  question 
because  it  is  doubtful.  With  whatever 
doubts,  with  whatever  difficulties,  a  case  may 
be  attended,  we  must  decide  it,  if  brought 
before  us.  We  have  no  more  right  to  decline 
the  exercise  of  deciding  than  we  have  to 
usurp  a  power  not  given.  The  one  or  the 
other  would  be  treason  to  the  constitution. 
Questions  may  occur  which  we  would  gladly 
avoid,  but  we  cannot  avoid  them.  AH  we 
can  do  is  to  exercise  our  best  judgment,  and 
to  conscientiously  perform  our  duty.** 

Referring  a^in  to  the  main  (question,  is 
there  such  inviolability  surrounding  a  mem- 
ber of  the  legislature  that  service  of  a  sum- 
mons in  a  civil  action  cannot  be  made  upon 
him  while  such  legislature  is  in  session? 
He  has  a  right,  during  all  such  time,  to 
bring  a  suit  himself  against  the  individual 
citizen,  and  individual  rights  should  be 
equal  and  reciprocal ;  and  thev  are  so,  unless 
there  is  an  exemption  or  privilege  paramount 
and  superior  in  behalf  of  the  legislator.  All 
citizens  should  be  deemed  to  stand  equal  in 
their  rights  before  the  law.  This  country 
recognizes  no  special  privileged  class,  except 
those  exempt  by  express  provision  of  law  or 
the  constitution;  and,  when  a  citizen  or  offl- 
oer  claims  such  privilege,  it  is  his  duty  to 
show  affirmatively  and  conclusivelv  that  he 
is  privileged  above  other  of  his  fellow  citi- 
zens. 

We  do  not  concede  any  such  inherent  right 
on  the  part  of  a  member  of  the  legislature  as 
contended  for  by  defendants*  counsel.  If  it 
exists  at  all,  it  is  because  it  is  conferred  by 
the  constitutional  provision  in  question. 
Before  considering  this  provision  more  par- 
ticularl}',  let  us  examine  some  of  its  other 
provisions,  and  see  what  are  the  rights  of  the 
people:  ** Government  is  instituted  for  the 
security,  benefit,  and  protection  of  the  peo- 
ple." Const,  art.  1,  g  1.  **  Every  person  is 
entitled  to  a  certain  remedy  in  the  laws  for 
all  injuries  or  wrongs  which  he  may  receive 
in  his  person,  property,  or  character;  he 
ought  to  obtain  justice  freel;^  and  without 
purchase ;  completely  and  without  denial ; 
promptly  and  without  delay,  conformably  to 
the  laws."  Id.  ^  8.  These  words  were  not 
inserted  in  the  constitution  as  a  matter  of 
idle  ceremony,  or  as  ^'a  string  of  glittering 
generalities."  It  is  the  pride  of  the  Ameri- 
can citizen,  and  one  of  the  grandest  attributes 
of  citizenship,  that  these  provisions  of  the 
fundamental  law  stand  as  a  protection  and 
unassailable  bulwark  against  the  enforcement 
of  unjust  and  illegal  power.  The  constitu- 
tion did  not  create  property,  or  the  liberty 
of  the  citizen,  but  it  does  protect  both  ;  and 
its  prohibitions  and  Inhibitions  stay  the 
march  of   organized  or   individual  power, 
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when  it  attempts  the  conversion  of  one  or  the 
destruction  of  the  other.  The  exercise  of  of- 
ficial or  Individual  power  can  only  be  en- 
forced within  the  constitutional  restrictions, 
and  it  should  pause  when  the  danger  line  is 
reached,  and  the  life,  liberty,  or  property  of 
the  citizen  becomes  thereby  imperiled.  The 
attempt  sometimes  made  to  exercise  illegal 
power  is  the  first  warning  which  the  people 
have  of  its  assumed  existence. 

Turning  now  to  the  constitutional  provis- 
ion in  question,  we  find  it  reads  as  follows: 
**  The  members  of  each  bouse  shall  in  all  cases 
except  treason,  felony,  and  breach  of  the 
peace  be  privileged  from  arrest  during  the 
session  of  their  respective  houses  and  in  going 
to  and  returning  from  the  same;  for  any 
speech  or  debate  in  eitJier  house  they  shall 
not  be  questioned  in  any  other  place."  Id. 
art.  4,  ^  8.  The  defendants  contend  that  the 
word  ** arrest,"  in  the  above  constitutional 
provision,  is  broad  enough  to  exempt  them 
from  the  service  of  process,  whether  accom- 
panied by  actual  seizure  of  the  person  or  not, 
and  that  courts  cannot  strip  them  of  this 
right.  If  this  right  or  privilege  exists,  they 
would  be  correct  in  their  contention.  This, 
however,  is  not  an  attempt  to  strip  them  of 
power,  but  a  question  of  the  very  existence 
of  the  power  itself.  If  it  does  not  exist,  then 
they  are  not  stripped  of  any  power  whatever. 
An  exemption  or  privilege  cannot  be  created 
or  lawfully  exercised  simply  because  it  is 
claimed  or  asserted.  The  English  parliament 
once  asserted  the  legislative  privilege  of  its 
members  from  arrest,  and  then,  as  an  om- 
nipotent judicial  body,  decided  that  such 
privilege  existed,  but  that  system  of  pro- 
cedure Is  not  a  part  of  our  governmental  ad- 
ministration. And  even  there  such  proceed- 
ings became  so  odious  and  unpalatable,  and 
such  abuses  were  practiced  unaer  it,  that  the 
privilege, was  final Iv  abolished  bv  statute, — 
matters  which  we  shall  refer  to  hereafter  in 
this  opinion. 

it  is  further  contended  by  the  defendants 
that  the  courts  of  the  state  of  Wisconsin, 
prior  to  tiie  date  of  our  organic  law,  decided 
this  question  in  accordance  with  their  claims, 
and  that  when  our  constitution  was  adopted, 
October  18,  1857,  the  word  ''arrest"  had  a 
fixed  and  definite  meaning  in  the  minds  of 
those  who  framed  it,  and  that  we  should  fol- 
low the  decisions  of  the  courts  of  that  state ; 
and  in  support  of  this  view  they  cite  the  case 
of  Doty  V.  Strong,  1  Pinney,  84,  where  a  sum- 
mons in  a  civil  action  was  served  on  a  del- 
egate in  congress  from  that  state,  and  the 
court  construed  the  clause  in  the  constitution 
of  the  United  States  upon  this  question  in 
accordance  with  the  view  of  the  defendants 
herein.  The  case  of  Anderton  v.  Rountree, 
Id.  115  (decided  in  1841),  is  also  cited.  It 
was  the  case  of  service  of  a  summons  upon 
a  member  of  the  legislative  assembly  of  that 
state  one  dav  after  Cue  adjournment  of  the  as- 
sembly, and  the  court  held  that  he  was  privi- 
leged from  the  service  of  such  summons. 
Tliese  are  all  of  the  decisions  of  the  courts 
of  the  state  of  Wisconsin  that  we  are  referred 
to,  and  they  were  made  prior  to  the  passage 
of  the  organ  in  act  creating  a  territorial  gov* 
ernmcnt^  for  I^linnesota. 
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To  further  support  this  view  of  their  case 
the  defendants  quote  from  our  organic  act 
(passed  in  1849)  a  part  of  section  12,  as  fol- 
lows :  **  That  the  inhabitants  of  said  territory 
shall  be  entitled  to  all  the  rights,  privileges, 
and  immunities  heretofore  granted  and  se- 
cured to  the  territory  of  Wisconsin,  and  to 
its  inhabitants ;  and  the  laws  in  force  in  the 
territory  of  Wisconsin  at  the  date  of  the 
admission  of  the  state  of  Wisconsin,  shall 
continue  to  be  valid  an4  operative  therein." 
This  quotation  is  correct,  so  far  as  it  goes ; 
but,  to  understand  the  full  meaning  and  legal 
effect  of  that  section,  we  quote  that  portion 
omitted  by  defendants*  counsel,  and  which 
follows  the  above  extract,  viz. :  ''So  far  as 
the  same  be  not  incompatible  with  the  pro- 
visions of  this  act,  subject  however  neverthe- 
less, to  be  altered,  modified,  or  repealed  by 
the  governor  and  lef  fslative  assembly  of  the 
said  territory  of  Minnesota."  Conceding, 
therefore,  that  the  decisions  of  the  courts  of 
the  state  of   Wisconsin  are  part  of  its  laws. 

Jet  our  organic  act  expressly  reserves  to 
[innesotathe  right  to  alter,  modify,  or  repeal 
such  laws  as  were  in  force  when  the  state  of 
Wisconsin  was  admitted  into  the  Union.  We 
«re  not  willing  to  concede  that  this  risht 
would  not  exist  without  the  above  provision 
in  the  organic  act.  On  the  contrary,  we  thi  nk 
that  the  territorial  legislature  of  Minnesota, 
or  its  constitutional  convention,  had  a  right 
to  pass,  frame,  or  adopt  such  provisions  of 
law  as  they  saw  fit,  not  inconsistent  with  the 

S revisions  of  the  Constitution  of  the  United 
tates.  Nor  are  we  bound  by  the  decisions 
of  the  courts  of  the  state  of  Wisconsin  in  the 
construction  of  their  legislative  laws  similar 
in  language  to  our  constitutional  provisions, 
however  persuasive  or  able  such  decisions 
may  be.  And  here  it  may  be  well  to  refer 
to  the  constitution  of  that  state,  adopted 
February  1,  1848,  and  in  force  when  Min- 
nesota was  organized  as  a  territory,  and  when 
our  constitution  was  adopted,  in  1857;  it 
being  well  understood  that  the  territorv  of 
Minnesota  once  formed  a  part  of  t^e  territory 
and  state  of  Wisconsin.  The  provision  of 
the  constitution  of  that  state  in  regard  to  the 
privilege  of  members  of  the  legislature  differs 
materially  from  ours.  It  is  as  follows: 
''Members of  the  legislature  shall  in  all  cases 
except  treason,  felony,  and  breach  of  the 
peace,  be  privileged  from  arrest,  nor  shall 
they  be  subject  to  any  civil  process  during 
the  session  of  the  legislature,  nor  for  fifteen 
days  next  before  the  commencement  and  after 
the  termination  of  each  session."  Article  4, 
S  15.  If  it  was  the  settled  law  of  the  ter- 
ritory of  Wisconsin  that  the  word  "arrest" 
bad  a  fixed,  definite,  and  settled  meaning, 
and  that  it  covered  the  service  of  a  summons 
In  a  civil  action,  it  seems  strange  that  the 
latter  phrase  was  inserted  in  the  constitution 
of  that  state.  Evidently,  the  members  of 
that  convention  which  framed  the  constitution 
had  crave  doubts  about  the  soundness  of  the 
decisions  of  their  court,  or  else  they  were 
guilty  of  tautology  in  framing  their  funda- 
mental law ;  a  transaction  unheard  of  in  any 
other  instance,  for  constitutions  are  framed 
in  the  most  concise  language  possible.  If 
the  phrase,  "nor  shall  they  be  subject  to  any 
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civil  process,"  be  omitted,  then  the  provision 
would  be  substantially  like  ours.  Standing 
together,  "arrest"  means  one  thing,  and  "sub- 
ject to  civil  process"  means  another,  or  else 
the  latter  phrase  is  utterly  useless  and  un- 
necessary. 

Now,  assuming  that  the  Minnesota  legis- 
lature had  the  legal  power  to  pass  such  laws 
as  it  deemed  proper,  not  repugnant  to  the 
laws  and  constitution  of  the  United  States, 
we  find  that  it  passed  a  law  defining  the  mean- 
ing of  the  word  "arrest."  Minn.  SUt.  1851, 
chap.  118,  §  1,  is  as  follows :  "Arrest  is  the 
taking  of  a  person  into  custody,  that  he  may 
be  held  for  a  public  offense."  Section  6  of 
the  same  chapter  provides  "that  an  arrest  is 
made  by  an  actual  restraint  of  the  person  of 
the  defendant,  or  by  his  submission  to  the 
custody  of  the  ofiicer."    The  same  statute 

Erovides  "that  a  civil  action  is  commenced 
y  the  service  of  a  summons  delivered  to  the 
defendant  personally,  or  by  leaving  a  copy 
of  the  summons  at  his  usual  place  of  abode. " 
All  these  provisions  of  the  Statute  of  1851 
were  in  force  at  the  time  of  the  adoption  of 
our  constitution,  and  ever  since  have  been 
the  law  of  this  state.  The  same  definition 
and  meaning  of  the  word  "arrest"  is  given 
by  the  lexicographers,  and  in  our  law  dic- 
tionaries. We  cite  the  following  authorities 
in  support  of  our  statutory  definition  of  the 
word  "arrest:"  "An  arrest  is  the  taking, 
seizing,  or  detaining  the  person  of  another, 
touG^inir  or  putting  hands  upon  him  in  the 
execution  of  process,  or  any  act  indicating 
an  intention  to  arrest."  UnUed  Statea  v. 
Benner,  Baldw.  284.  "An  arrest  signifies  a 
restrai  jt  of  the  person ;  a  restriction  of  the 
right  of  locomotion. "  Bart  v.  FZynn,  8  Dana, 
101.  "Arrest  is  the  apprehension  or  detain- 
ing of  the  person  in  order  to  be  forthcoming 
to  answer  an  alleged  or  supposed  crime." 
Montgomery  County  y.  BobiMon,  85  111.  176. 
"  By  *arrest'  is  to  be  understood  to  take  the 
party  into  custody.  An  arrest  is  the  begin- 
ning of  imprisonment,  when  a  man  is  fiiBi 
taken  and  restrained  of  his  liberty  by  power 
or  color  of  warrant."  French  ▼.  Bancroft,  1 
Met.  504.  The  same  meaning  of  the  word 
"arrest"  was  well  known  and  understood  at 
the  time  of  the  adoption  of  our  state  consti- 
tution, and  it  was  not  questioned  in  either 
of  the  two  conventions ;  and  it  is  a  significant 
fact  that  the  words,  "nor  shall  they  be  sub- 
ject to  any  civil  process  during  the  session 
of  the  legislature,"  found  in  the  Wisconsin 
constitution,  were  entirely  omitted  from  our 
constitution.  The  meaning  of  the  word 
"arrest,"  as  defined  above,  has  stood  so  long 
unchallenged  that  it  will  doubtless  be  a  sur- 
prise to  Judges,  lawyers,  and  the  people  of 
this  state,  that  it  is  now  for  the  first  time, 
in  any  manner,  questioned ,  and  It  will  be  a 
greater  surprise  if  this  court  shall  construe 
Uie  law  to  be  that,  when  an  oflScer  has  served 
a  summons  upon  a  person  in  a  civil  action, 
he  has  thereby  arrested  him.  Nor  does  pub- 
lic policy  or  public  interest  demand  any  such 
interpretation  of  the  word  as  contended  for 
by  the  defendants.  The  provision  in  ques- 
tion, even  as  we  construe  it,  is  a  most  extra- 
ordinary one.  We  do  not  find  it  discussed 
during  the  constitutional  debates  at  the  ttme 
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of  the  adoption  of  our  coDStitution,  being 
substantially  the  same  as  the  provision  in 
(he  constitution  of  the  United  States  relat- 
ing to  members  of  congress,  and  seems  to 
have  been  made  a  part  of  our  constitution 
without  debate  or  consideration  by  the  con- 
tentions. As  members  can  only  be  arresfed, 
during  a  session  of  tiie  legislature,  for  trea- 
son, felony,  and  breach  of  the  peace,  does  it 
not  necessarily  follow  that  they  could  not  be 
arrested  during  such  time  for  the  most  serious 
misdemeanors,  unless  such  ones  as  may  be 
included  in  the  term  ''breach  of  the  peace?" 
If  so,  then  we  are  fully  Justified  in  saying 
that  such  provision  is  a  most  extraordinary 
one ;  and  we  do  not  feel  Justified  in  enlarging 
or  extending  the  power  by  anv  strained  or 
tortured  definition  of  the  wora  ** arrest,"  or 
giving  it  a  meaning  in  violation  of  the  stat- 
ute, of  the  decisions  of  the  courts,  and  of 
lexicographers.  The  right  already  yielded 
up  by  the  people  in  this  respect  seems  suf- 
ficient, without  having  their  rights  in  civil 
actions  abated,  and  possibly  lost  or  de« 
siToyed ;  and  we  have  not  the  will  or  author- 
ity, by  any  strained  construction,  to  aid  in 
placing  a  constitutional  provision  beyond  a 
reasonable  and  safe  foundation,  upon  which 
the  people  may  stand  and  defend  their  rights 
as  against  any  branch  of  the  sovereign  power. 
But  it  may  be  asked.  What  is  the  danger 
if  the  word  **  arrest"  is  construed  as  contended 
for  by  Hie  defendants'  counsel?  Suppose  a 
member  should  imprison  his  wife,  child, 
friend,  or  a  stranger,  for  some  fancied  or  im- 
aginary cause,  and  the  writ  of  habeas  corpus 
could  not  be  served  upon  him,  by  reason  of 
this  legislative  privilege,  what  would  be- 
come ofour  constitutional  guaranty  "  that  the 
writ  of  habeas  corpus  shal  1  not  be  suspended. " 
What  would  this  birthright  of  every  Ameri- 
can citizen  be  worth,  if  his  personal  liberty 
can  be  thus  abridged,  and  stand  in  abeyance, 
during  a  session  of  the  legislature?  This 
writ  is  not  a  criminal  process.  It  can  be 
served,  and  always  is  served,  without  arrest- 
ing the  defendant.  Are  the  people  ready  to 
surrender  up  this  great  charter  of  human 
rights  in  obedience  to  this  demand  of  legis- 
lative privilege?  Important  as  are  legisla- 
tive duties,  the  advantage  of  exempting  a 
member  from  the  service  of  this  writ  upon 
him  would  be  a  poor  compensation  for  its 
denial,  even  for  the  period  of  three  months. 
Valuable  property  rights  or  interests  might 
also  be  injured  or  destroyed  if  this  theory  of 
privilege  is  upheld.  Take  the  subject  of 
waste,  which  is  legally  defined  to  be  what- 
ever does  lasting  damage  to  the  freehold, 
and,  as  ordinarily  understood,  Implies  taking 
of  property  without  right,  without  sanction 
of  law,  in  violation  of  right  or  liens  thereon. 
The  commission  of  waste  might  not  only  be 
a  very  serious  injury  to  the  individual  citi- 
zen, but  as  between  members  of  the  legisla- 
ture themselves.  Suppose  a  senator  resid- 
ing in  Dakota  county  owned  a  thousand  acres 
of  land,  valuable  principally  for  its  timber, 
and  he.  should  sell  the  same  to  the  senator 
from  Otter  Tail  county,  receiving  back  a 
purchase- money  mortgage  for  nearly  the  full 
consideration  of  the  land,  and  Just  at  the 
commencement  of  a  session  of  the  legislature 
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I  the  senator  from  Otter  Tail  county  should, 
with  a  large  number  of  employ^  commence 
cutting  and  removing  such  timber,  with  in- 
tent to  forthwith  cut  and  remove  the  same, 
and  thus  impair,  if  not  substantially  de- 
stroy, the  mortgage  security.  Would  not  the 
senator  from  E^ota  county  have  a  right  to 
apply  to  the  court  for  redress,  and,  by  a 
proper  writ  issued  therefrom,  enjoin  the  sen- 
ator from  Otter  Tail  county  from  committing 
such  lasting  damage?  To  say  that  this  can- 
not be  done  is  to  say  that  we  can  trifle  with 
vested  rights  in  valuable  property.  Again, 
suppose  a  member  of  the  legislature,  during 
a  session  thereof,  should  wrongfully  and 
unlawfully  enter  upon  a  farm,  and  drive 
away  a  large  amount  of  stock,  and  carry  away 
other  valuable  farm  property  under  an  as- 
sumed claim  of  right,  but  not  under  such  cir- 
cumstances as  would  constitute  larceny  or  a 
breach  of  the  peace.  Would  the  rightful 
owner  be  without  remedy  or  redress  during  a 
legislative  session  because  of  this  assumed 
legislative  privilege?  What  are  property 
rights  worth,  if  there  is  no  protection  for 
them?  Suppose  the  time  limited  for  com- 
mencing suit  upon  valuable  causes  of  action 
i^ainst  a  member  would  expire  during  a  ses- 
sion of  the  legislature.  Would  the  cause  of 
action  be  lost  because  of  this  privilege? 
Certainly  it  would,  if  defendants'  contention 
is  correct.  Suppose,  also,  that  one  of  the 
members  of  the  legislature  should  interfere 
with  our  public  conveyances,  such  as  rail- 
roads and  street-cars,  and  thereby  impede 
public  travel  and  interfere  with  the  public 
business.  Can  there  be  no  remedy,  no  relief, 
and  no  redress?  Such  a  claim  is  preposter- 
ous. And'  the  same  might  be  said  in  cases 
of  the  creation  and  continuance  of  private  or 
public  nuisances  whereby  serious  injury 
might  result.  So,  too,  in  case  of  a  member 
of  the  legislature  becoming  insolvent,  he 
could  dispose  of  his  property,  or  attempt  to 
do  so,  by  some  fraudulent  act,  and  before 
Uie  creditor  could  have  any  summons  served, 
or  other  civil  proceedings  instituted,  he 
might  be  without  remedy,  and  his  rights 
lost,  before  an  adjournment  of  the  legisla- 
ture. Attachment  proceedings  might  also  be 
thus  rendered  useless.  One  more  illustra- 
tion :  It  is  a  well-known  fact  that  at  the 
time  of  election  in  several  instances,  mem- 
bers have  been  holding  important  county  or 
town  oflSces,  and  continued  to  retain  them, 
and  receive  the  fees  and  emoluments  thereof, 
in  direct  violation  of  a  constitutional  prohi- 
bition. Do  the  public  interests  require,  or  a 
sound  public  policy  demand,  that  no  writ  of 
quo  warranto  shall  be  served  upon  a  member 
of  a  legislature  during  a  session  thereof,  in 
such  cases?  We  say  that  the  highest  in- 
terests of  the  public,  and  especially  the  pub- 
lic welfare  of  the  communities  affected,  such 
as  counties  and  towns,  demand  that  no  such 
privilege  or  exemption  riiall  exist. 

However  plausible  the  theory  that  a  mem- 
ber of  the  legislature  should  not  be  embar- 
rassed with  private  suits,  and  thus  drawn 
aside  from  public  duty,  we  think  tliat  the 
danger  and  disadvantage  is  more  imaginary 
than  real.  We  have  never  heard  of  an  in- 
stance where  men  were  deterred  from  serving 
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as  member  of  a  legislature  because  they  were 
subject  to  service  of  process  in  a  civil  action, 
nor  that  public  business  was  delayed  or  suf- 
fered from  any  such  cause.  It  is  a  notable 
fact  that  the  constitution  provides  that  a  ma- 
jority of  each  house  shall  constitute  a  quorum 
for  the  transaction  of  business ;  and  the  peo- 
ple, through  a  constitutional  amendment, 
have  abolished  annual  legislative  sessions. 
The  rules  of  nearly  all  legislative  bodies  pro- 
vide for  granting  leave  of  absence  to  indi- 
vidua>  membdrs,  and  such  leave  is  seldom 
refused.  Nor  under  ordinary  circumstances, 
would  a  case  be  pressed  for  trial,  against  a 
member  of  the  lei^islature,  during  a  session 
thereof.  If  the  claim  of  privilege  is  based 
upon  the  ground  of  public  policy  and  public 
interest,  it  could  as  appropriately  be  claimed 
by  the  members  of  the  executive  and  judicial 
departments,  and  by  those  who  have  minis- 
terial duties  to  perform,  most  of  whom  are 
nearly  all  the  time  engaged  in  the  discharge 
of  their  official  duties.  ~And  mskj  we  not  in- 
quire, with  great  proprietv,  if  it  is  not  as 
important  to  execute  the  laws  as  to  make 
them? 

It  remains  for  us  to  briefly  refer  to  the  au- 
thorities upon  this  subject.  Among  the 
English  authorities,  there  appears  to  be  some 
uncertainty  and  confusion  upon  the  question 
of  privilege  from  arrest.  It  was  once  the 
rule  there  establislied  to  protect  members  of 
parliament  from  beinsr  molested  by  their  fel- 
low subjects  or  oppressed  by  the  crown,  and 
to  prevent  their  being  diverted  from  their 
public  duties,  and  this  privilege  extended  to 
exemption  from  the  service  of  civil  process. 
But  as  early  as  1664,  in  the  celebrated  case 
of  Benyon  v.  Evelyn,  found  in  Bridgman, 
824,  in  the  court  of  king's  bench,  it  was 
held :  ''It  is  lawful  to  sue  out  an  original 
against  a  member  for  the  house  of  commons, 
although  parliament  is  sitting"  The  opinion 
was  delivered  by  the  chief  justice.  Sir  Or- 
lando Bridgman,  and  he  attacked  Lord  Coke 
for  asserting  a  contrary  doctrine  in  his  trea- 
ties on  the  High  Court  of  Parliament.  In  4 
Prynne's  Brief  Survey  of  Parliamentary 
Writs  (page  814),  it  is  stated  that  ''the  case 
of  Sh  George  Benyon  v.  Sir  George  Evelyn 
was  adjudged  in  the  court  of  common  picas 
(Hil.  15  &  16  Car.  II).  by  all  the  judges 
thereof,  upon  demurrer,  as  follows :  *It  was 
resolved  upon  solemn  argument  by  all  the 
judges  (especially  the  lord  chief  justice.  Sir 
Orlando  Bridgman,  ar^^uin^  it  very  largely 
and  learnedly)  that  the  privilege  of  parlia- 
ment did  not  take  away  the  liberty  of  the 
subject  to  commence  and  prosecute  actions  of 
trespass,  debt,  account,  covenant,  and  the 
like,  against  members  of  parliament,  or  their 
menial  servants,  even  in  parliament  time."' 
Lord  Campbell  says  of  Sir  Orlando  Bridg- 
man, the  chief  justice,  "that  this  was  his 
most  celebrated  judgment,  and  endeared  his 
memory  to  the  enemies  of  parliamentary 
privilege. "  The  action  itself  was  one  in  debt 
for  merchandise,  and  the  defense  interposed 
was  that  Sir  George  Evelyn  was  a  member  of 
the  house  of  commons,  and  privileged  from 
service  of  process.  These  privileges  and 
exemptions  were  pressed  and  claimed  in  so 
many  instances  that  they  became  odious  and 
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intolerable,  so  that  the  courts  of  justice  were 
called  upon  to  determine  the  question ;  and 
finally  parliament  itself  passed  an  Act  ia 
1869,  which  we  find  in  10  Geo.  III.  chap.  60, 
which  declares :  "Sec.  1.  Any  person  may 
at  any  time  commence  and  prosecute  any 
action  or  suit  in  any  court  of  record,  or  court 
of  equity,  or  of  admiralty,  and  in  all  cases 
matrimonial  and  testamentary,  against  any 
peer  or  lord  of  parliament  of  Great  Britain 
or  against  the  knights,  citizens,  or  burgesses 
for  Uie  time  being  or  against  any  of  Uieir 
menial  or  any  servants  or  any  other  persons 
entitled  to  the  privilege  of  parliament ;  and 
no  such  action,  suit,  or  other  process  or  pro- 
ceeding thereupon,  shall  at  any  time  be  im- 
peached, stayed,  or  delayed  by  or  under  any 
color,  or  pretense  of  any  privilege  of  parlia- 
ment. "  We  believe  that  this  act  nas  been  the 
law  of  England  ever  since,  and  settled  all 
controversy  upon  the  subject,  and  there  es- 
tablished the  doctine  contended  for  by  the 
plaintiff  here.  This,  it  will  be  observed, 
was  prior  to  our  Declaration  of  Independence, 
July  4,  1776,  and  the  adoption  of  the  United 
States  Constitution,  which  was  signed  in 
1787.  We  fail,  therefore,  to  see  how  this 
claim  of  privilege  made  by  the  defendants 
could  have  been  the  common  law  of  this 
country,  or  of  the  territory  or  state  of  Wis- 
consin, or  of  this  state,  at  any  time.  The 
case  of  Meriek  v.  Gidding$,  reported  in  Mac- 
Arth.  &  M.  55,  is  an  able  decision,  rendered 
by  Mr.  Justice  Wvlie,  holding  that  "a  mem- 
ber of  congress  of  the  United  States  is  at  all 
times  as  liable  to  service  of  process  as  any 
other  individual,  except  that  during  his  at- 
tendance on  the  session  of  congress,  and  in 
going  to  and  returning,  he  is  privileged  from 
arrest  in  any  suit  or  action. "  In  the  case  of 
Gentry  v.  Griffith,  27  Tex.  461,  it  was  held 
that  "members  of  the  legislature  are  not 
privileged  against  the  service  of  citation  in 
civil  suits  by  virtue  of  the  provisions  in  the 
constitution  of  the  state  granting  immunity 
from  arrest  to  such  members  during  the 
session  of  the  legislature,  and  while  going 
to  and  returning  from  the  same. "  While  some 
of  the  authorities  cited  by  the  defendants 
sustain  their  contention,  yet  most  of  them  are 
not  in  point,  and  not  applicable  to  this  ques- 
tion. The  privilege  from  service  of  a  sum- 
mons or  process  in  a  civil  action,  of  a  witness 
or  party,  in  certain  cases,  as  in  attendance 
upon  court,  is  based  upon  the  ^und  that  it 
is  nccessanr  for  the  due  administration  of 
justice.  If  witnesses  or  parties  living  beyond 
our  jurisdiction,  or  abroad,  were  subject  to 
the  service  of  civil  process  when  coming 
within  the  jurisdiction  of  the  courts  of  this 
state,  they  would  be  deterred  from  coming 
at  all,  as  nonresidents  cannot  be  compelled 
to  appear  here  and  testify,  and  there  might 
frequently  be  a  failure  of  the  complete  ad- 
ministration of  justice  in  such  cases.  Nor 
is  there  a  case  cited  by  the  defendants*  counsel 
which,  bv  force  of  its  reasoning,  or  weight 
as  authority,  tends  in  the  least  to  change  our 
views  upon  the  question  submitted  for  our 
consideration.  We  do  not  think  that  any 
practical  injury  can  result  to  the  public  or 
the  individual  members  of  the  legislature 
from  our  holding  in  this  case  as  we  do,  but 
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that,  on  the  other  hand,  pablic  interest  and 
private  rights  might  receive  serious  injury, 
and  become  greatly  impaired  or  destroyed,  if 
defendants'  contention  is  upheld. 

Possibly,  this  opinion  has  been  extended 
to  an  unnecessary  length,  but  the  importance 
<tf  the  question  is  our  excuse  and  Justification 


for  so  doing.  In  concl  usion,  we  say  that  this 
constitutional  provision  is  not  a  mass  of 
Jangled  words  and  unfathomable  mysteries, 
and  itttbould  not  be  wrenched  from  its  obvious 
meaning,  in  direct  violation  of  its  straight- 
forward, grammatical  sense. 
Hie  order  of  the  court  bdow  it  reverutU 
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1*  The  iMmaaee  of  an  ftojnnctlon 
agwlnet  violation  of  his  ag^reement  not 
to  enfl^ag^  a^ain  individually  in  the 
ImirinfWB  cannot  be  prevented  on  the  ground 
that  the  contract  tends  to  create  a  monopoly,  by 
a  manufacturer  who,  for  mutual  advantaire, 
unites  with  other  manufaoturen  of  the  same 
product  in  a  oombinatlun  of  stocks,  machinery, 
accounts,  and  good-will,  and  the  formation  of  a 
corporation  to  operate  the  combined  business. 

8,  A  fbreigrn  corporation  will  not  be  de- 
nied reoog^tion  by  the  ooorts  of  a  state 
merely  because  composed  exclusively  of  its  own 
oltlsens. 

8*  A  eontraot  will  not  be  declared  Toid 
for  nnreasonableness  which  prevents  a 
manufacturer  of  oJeomur{;ariue  tr«)m  again  en- 
gaging in  the  business  for  five  years  upon  his 
uniting  with  other  manufacturers  in  the  forma- 
tion of  a  corporation  for  ihe  production  of  that 
article. 

d^bruary  27, 1894.) 

BILL  Id  equity  to  restrain  defendant  from 
violating  his  agreement  not  to  engage  in 
the  business  of  manufacturing  oleomargarine. 
Decree  infator  of  complainants. 

The  material  psrt  of  the  agreement  which 
was  the  foundation  of  this  suit  wss  as  follows: 

"And  it  is  further  mutually  covenanted  and 
agreed  by  and  between  the  parlies  hereto,  each 
for  himself,  however,  and  not  for  the  others, 
that  they  will  not  engage  directly  or  indirectly 
in  any  business  of  the  same  kind  or  for  the 
same  purpose  or  purposes  as  that  to  be  carried 
on  by  the  corporation  to  be  formed,  nor  will 
they  directly  or  indirectly  be  concerned  in  or 
be  interested  in  any  firm,  firms,  corporation, 
or  corporations,  engaged  in  the  same  business, 
or  business  similar  to  the  business  of  the  cor- 
poration to  be  formed,  for  the  period  of  five 
years  from  and  after  the  date  of  the  agree- 
ment." 

The  further  facts  appear  in  the  opinion. 

Mr.  Arnold  Green*  with  Messrs.  Coni- 
etock  &  Gardner,  for  complainants: 

Public  policy  is  a  variable  quantity;  it  must 
vary,  and  does  vary,  with  the  habits,  capaci- 
ties, and  opportunities  of  the  public.  Origin- 
ally all  contracts  in  restraint  of  trade  were 
void;  now  only  such  restraint  as  cannot  under 


any  circumstances  be  needed  for  the  protection 
of  the  person  for  whose  benefit  it  is  made  is 
void.  Formerly  the  burden  of  proof  was  upon 
the  covenantee  to  show  that  the  restraint  was 
reasonable;  now  it  is  upon  the  covenantor  to 
show  that  it  is  unreasonable. 

MiUs  V.  Dunham  [1891J 1  Cb.  676. 

Where  the  restraint  is  partial,  that  is  to  say 
subject  to  some  qualifications,  either  as  to  time 
or  space,  there  is  no  hard  and  fast  rule  which 
holds  the  contract  illegal  by  reason  of  the  ab- 
sence of  limitation  in  one  of  these  respects. 
The  question  then  is  whether  the  covenant  is 
reasonable,  and  if  reasonable  it  is' good  in  law. 

The  reasonableness  of  the  restraint  depends 
upon  all  the  circumstances,  which  must  be 
duly  weighed  in  each  case.  If  the  restraint  is 
greater  than  can  possibly  be  required  for  the 
protection  of  the  business  of  the  covenantee, 
the  covenant  is  unreasonable  and  void.  If  the 
restraint  is  not  greater  than  can  possibly  be  re- 
quired for  the  protection  of  the  business  of  the 
covenantee,  it  is  not  unreasonable  and  will  be 
enforced. 

Leather  Cloth  Co.  T.  Lorsont,  L.  R  9  Eq.  845; 
Rovsillon  V.  RousiU^,  L.  K.  14  Ch.  Div.  851; 
Badisehe  Anilin  und  Soda  Fahrik  v.  Sehott 
[1892]  8  Ch.  447;  Printing  Numerical  Regis- 
tering Co.  V.  Sampson,  L.  R.  19  Eq.  463;  Httlh 
bard  V.  Miller,  27  Mich.  15.  15  Am.  Rep.  153; 
Mtrrse  Twibt  Drill  cfe  Mach.  Co,  v.  Morse,  103 
Mass.  78,  4  Am.  Rep.  518;  Tode  v.  Gross,  13 
L.  R.  A.  652, 127  N.  Y.  480;  Wa(ert(mn  Ther- 
mometer  Co.  v.  Pool,  51  Hun,  157;  Central  Shade 
Roller  Co.  v.  Cuhhman,  143  Mass.  353;  EUer- 
man  v.  Chicago  Junction  Railwat/s  db  Union 
Stock  Yards  Go.  49  N.  J.  Eq.  217;  Herreshoff 
V.  Bovtineau,  8  L.  R.  A.  469,  17  R  L  8. 

A  covenant  which  would  otherwise  be  void, 
because  too  broad  in  its  restraints,  may  some- 
times be  enforced  against  the  covenantor  on 
the  ff round  thai  be  has  not  deprived  himself 
of  a  conliouing  interest  in  the  business  form- 
ing the  subject  of  the  contract,  and  therefore 
is  not  injured  but  rather  benefited  by  entering 
into  it. 

Diamond  Match  Co.  v.  Roeber,  106  N.  Y.  473. 
60  Am.  Rep.  4H4;  Dolphy.  Troy  Laundry  Ma- 
chinery Co.  28  Fed.  Rep.  65a 

Contracts  void  as  tending  to  create  a  monop- 
oly are  only  such  as  have  for  their  sole  or  main 
object  the  suppression  of  comj)etilion.  Cove- 
nants entered  into  by  the  vendor  of  a  business 
and  of  its  good-will  with  bis  vendee  do  not 
come  within  the  rule. 

MorcY,  Bennett,  15  L  R  A.  361,  140  111.  69; 


Note.— On  the  subject  of  foreign  incorporation 
to  evade  the  law  of  the  state,  see.  In  connection 
with  the  present  case,  Demarest  v.  Grant  (N.  Y.)  13 
L.  B.  A.  864;  Braplre  MfUs  v.  Alston  Grocery  Ck>. 
(Tex.)  12  L.  R.  A.  860,  and  note. 
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As  to  con  tracts  not  to  eognRe  In  business,  see 
DUls  V.  Doebler  (Conn.)  SO  L.  B.  A.  432;  Droun  v. 
BV>rrest  ( Vt.)  14  L.  R.  A.  SO:  Herreshoff  v.  Boutlneao 
(El.  J.)  8  li.  R.  A.  469,  and  note. 


See  also  34  L.  R.  A.  380. 
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SpelliDg,  Tnists  ft  MoDopolies,  74,  and  cases 
cited. 

Tbe  business  of  the  plaintiff  corporation  vio- 
lates no  law  or  policy  of  either  Rhode  Island 
or  Kentucky. 

Menm.  Edward  D.Bassett  and  Simon 
8.  Lapham,  for  respondents: 

The  law  does  not  say  that  instruments  of 
this  description  before  they  may  be  declared 
illegal,  shall,  in  plain  language,  affirm  tbe  in- 
tention to  be  to  prevent  competition  and  con- 
trol tbe  market  or  advance  the  prices  of  neces- 
sary commodities.  If  it  did  it  would  bv  that 
requirement  supply  a  device  for  evading  its 
wholesome  restraints  and  rendering  its  pnnci- 
ples  wholly  nugatory. 

Woodruffs.  Woodruff,  62  N.Y,  68:  Phippen 
T.  titickney,  8  Met.  884;  People  v.  North  mver 
Bugar  Btf.Oo.bL.  R.  A.  886,  64  Hun,  864. 

Bqcb  Ming  tbe  true  purpose  of  this  combi- 
nation tbe  law  is  too  well  settled  to  be  ques- 
tioned as  to  its  legality. 

Arnot v.  PitUUm  d E.  Coal  Co.  68 N.Y.  668, 
88  Am.  Bep.  100;  Gardiner  v.  Morse,  26  Me. 
140;  Jdaratoga  County  Bank  v.  King,  44  N.  Y. 
87;  Emery  v.  Ohio  Candle  Co.  47  Ohio  St.  820; 
Berlin  Maeh.  Works  v.  Parry,  71  Wis.  496; 
Craft  V.  MeConoughy,  79  HI.  846,  22  Am.  Rep. 
171;  Morris  Sun  Coal  Co.  y.  Barclay  Coal  Co. 
68  Pa.  178,  8  Am.  Rep.  169. 

This  contract  sought  to  be  enforced  is  one 
entered  into  by  individuals  to  form  a  corpora- 
tion in  violation  of  tbe  laws  of  this  state.  As 
such  it  cannot  be  enforced. 

A  foreign  corporation  is  only  recognized  by 
«omity. 

Bank  qf  AygvHa  v.  Earie^  88  U.  8.  18  Pet 
668,  10  L.  ed.  298;  Merrick  v.  Van  Santeoord, 
84  N.  Y.  208;  American  d  Foreign  Christian 
Union  v.  routit,  101  U.  8.  852,  25  L.  ed.  888. 

Ck>mity  does  not  require  the  enforcement  of 
ft  provision  In  an  executoiy  contract  for  the 
breach  of  its  laws. 

Montgomery  v.  Forbes,  148  Mass.  249;  Hill 
T.  Beach,  12  N.  J.  Eq.  81;  Empire  Mills  v. 
Alston  Grocery  Co.  (Tex.)  12  L.  R  A.  866. 

The  agreement  in  restraint  of  trade  here 
flought  to  be  enforced  is  unreasonable.  It  is 
world-wide.  And  unless  tbe  business  sought 
to  be  restricted  was  commensurate  to  tbe  space 
restricted  it  will  not  be  enforced. 

Berresfurff  v.  Boutineau,  8  L.  R  A.  469,  17 
R  I.  8;  Wiley  v.  Baumgardner,  97  Ind.  66,  49 
Am.  Rep.  427;  Callahan  v.  Donnelly,  46  Oal. 
162,  18  Am.  Bep.  172. 

Stiness,  J.,  delivered  the  opinion  of  the 
court: 

Tbe  complainants  seek  an  iniunction 
against  the  respondent  to  restrain  him  from 
violating  bis  covenant  that  he  would  not  en- 
gage or  be  concerned  in,  directly  or  indi- 
rectly, the  manufacture  or  sale  of  butterine 
or  oleomanrarine,  for  the  space  of  five  years 
from  the  date  of  the  covenant.  Prior  to 
April  80,  1891,  the  parties  carried  on  that 
business  separately,  when  they  agreed  to 
unite  and  form  a  corporation  for  tbe  purpose 
of  carrying  on  their  business  together.  To 
this  end,  all  the  parties  turned  in  the  stock, 
machinery,  accounts,  and  good- will  of  their 
respective  concerns,  at  a  valuation  great! v 
in  excess  of  the  value  of  the  property  itself, 
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'  taking  an  amount  of  stock  in  the  corporation 
represented  by  such  valuation.  The  corpor- 
ation has  carried  on  the  business  since  that 
time.  In  August,  1892,  the  defendant  sold 
his  stock  in  the  company,  to  present  hold- 
ers, for  $60,000,  although,  as  he  says,  tbe 
property  it  represented  was  worth  only  about 
$28, 000.  After  this  he  entered  the  same  busi- 
ness again,  and  claims  the  right  to  do  ao 
upon  the  following  grounds,  vis. :  (1)  That 
he  was  induced  to  enter  into  the  contract 
through  false  and  fraudulent  misrepresenta- 
tions of  the  complainants ;  (2)  that  the  con- 
tract is  void  as  a  combination  to  raise  the 
price  of  a  necessary  and  useful  commodity 
in  trade,  and  to  stifle  competition ;  (8)  that 
one  purpose  of  the  contract  was  to  form  a 
corporation  in  violation  of  the  laws  of  this 
state;  (4)  that,  the  contract  being  in  re- 
straint of  trade,  its  enforcement  is  unreason- 
able. 

As  to  the  first  defense,  it  is  sufficient  to 
say  that  we  do  not  find  it  to  be  supported  by 
the  evidence.  The  respondent  knew  perfectly 
well  what  he  was  doing  in  makins  the  ar- 
rangement, and  agreed  to  it  freely.  The 
facts  that  one  of  the  companies  was  using  a 
secret  process  to  preserve  the  freshness  of  the 
product,  so  that  it  could  be  exported  to  tropi- 
cal climates,  and  that  it  was  engaged  to  some 
extent  in  such  export  are  shown  by  the  proof. 
In  support  of  t^e  second  ground  of  defense, 
the  respondent  cites  cases  of  contracts  to 
create  a  monopoly  and  to  force  prices.  8uch 
was  People  v.  North  Biv&r  augar  Ref.  Co.,  54 
Hun,  854,  6  L.  R.  A.  886,  a  proceeding  to 
vacate  the  charter  of  the  company  because  it 
had  become  a  partner  in  the  ^Su^  Trust.* 
The  unlawfulness  of  such  a  combination  was 
largely  dwelt  upon,  but  in  the  court  of  ap- 
peals (121  N.  Y.  682,  9  L.  R  A.  88)  the 
decision  was  sustained  only  upon  the  ground 
that  the  company   had    practically   relin- 

?[uished  its  corporate  ftmctions»  and  so  had 
orfeited  its  franchise.  Arnot  y.  PUtston  db 
E.  Coal  Co.  68  N.  Y.  668,  28  Am.  Rep.  190; 
Craft  y.  McConoughy,  79  111.  846,  22  Am. 
Rep.  171 ;  Morris  Run  Coal  Co.  v.  Barclay 
Coal  Co.  68  Pa.  173,  8  Am.  Rep.  169.  and  Em- 
ery V.  Ohio  Candle  Co.  47  Ohio  8t.  820,— were 
cases  where  contracts,  based  upon  a  monop- 
oly, were  held  to  be  invalid.  Undoubtedly, 
there  may  be  combinations  so  destructive  of 
the  right  of  the  people  to  buy  and  sell  and 
to  puiiue  their  business  freely  that  they  must 
be  declared  to  be  void  upon  the  ground  of 
public  policy.  In  such  cases  the  injury  to 
tbe  public  is  the  controlling  consideration. 
But  it  does  not  follow  that  every  combina- 
tion in  trade,  even  though  such  combination 
may  have  the  effect  to  diminish  tbe  number 
of  competitors  in  business,  is  therefore  il- 
legal. Such  a  rule  would  produce  gieater 
public  injury  than  that  which  it  would  seek 
to  cure.  It  would  be  impracticable.  It 
would  forbid  partnerships  and  sales  by  those 
engaired  in  a  common  business.  It  would 
cut  off  consolidations  to  secure  the  advantages 
of  united  capital  and  economy  of  administra- 
tion. It  would  prevent  all  restrictions  and 
exclusive  privileges,  and  hamper  the  famil- 
iar conduct  of  commerce  in  many  ways. 
There  may  be  many  such  arrangements  whlet 
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will  be  beneficf al  to  the  parties,  and  not  in- 
luriouB  to  the  public.  Monopolies  are  lia- 
ble to  be  oppressive,  and  hence  are  deemed 
to  be  hostile  to  the  public  good.  But  com- 
binations for  mutual  advantage,  which  do 
not  amount  to  a  monopoly,  but  leave  the  field 
of  competition  open  to  others,  are  neither 
within  the  reason  nor  the  operation  of  the 
rule.  This  is  well  put  in  Skrainka  v. 
ScharringhauMn,  8  Mo.  App.  622,  where 
twenty-four  owners  of  stone  quarries,  on  ac- 
count of  a  ruinous  competition,  which  made 
it  impossible  to  work  their  quarries  at  a 
profit,  made  an  agreement  to  sell  through  a 
common  agent  for  the  space  of  six  months, 
and  the  agreement  was  sustained.  The  court 
says :  **  But  not  every  agreement  in  restraint 
of  trade  is  illegal.  Where  the  contract  in- 
jures the  parties  making  it,  bv  diminishing 
their  means  for  supporting  their  families, 
tends  to  deprive  the  public  of  the  services  of 
useful  men,  discourages  the  industry,  dimin- 
i^es  the  production,  prevents  competition, 
enhances  prices,  and,  being  made  by  large 
companies  or  corporations,  excludes  rivalrv, 
and  engrosses  the  markets,— tends  to  'make 
A  corner, '  to  use  the  slang  of  the  stock  and 
provision  gamblers, — it  is  against  the  policy 
of  the  law.    But  restraints  upon  trade  im- 

{^osed  by  agreement,  under  limitations  as  to 
ocality,  time,  and  persons,  are  not  neces- 
sarily restraints  of  trade  in  the  general  sense 
which  is  objectionable."  So  in  Tode  v. 
Oram,  127  19.  T.  480,  13  L.  R.  A.  652,  the 
defendants  had  sold  their  business  of  making 
cheese  by  secret  process,  under  a  general  re- 
striction not  to  engage  in  the  business  for 
five  years,  with  reference  to  which  It  is  said  : 
^The  covenant  was  not  in  general  restraint 
of  trade,  but  was  a  reasonable  measure  of 
mutual  protection  to  the  parties,  as  it  en- 
abled the  one  to  sell  at  the  highest  price, 
•and  the  other  to  get  what  they  paid  for.  It 
imposed  no  restriction  on  either  that  was  not 
beneficial  to  the  other  by  enhancing  the  orice 
to  the  seller  or  protecting  the  purchaser. 
Beoent  cases  make  it  very  clear  that  such  an 
agreement  is  not  opposed  to  public  policy, 
even  if  the  restriction  was  unlimited  as  to 
both  time  and  territory.  The  restriction 
under  consideration,  however,  was  not  un- 
limited as  to  time."  These  two  cases  state 
a  very  sensible  rule,  both  as  to  the  public 
and  the  parties,  and  they  are  exactly  like 
the  case  before  us.  Here  there  is  no  monop- 
oly. Three  of  the  four  companies  in  New 
England  in  this  line  of  manufacture  agreed 
(o  unite;  one  inducement  bein^  to  stop  the 
sharp  competition  then  existing  between 
them.  But  even  so,  not  only  is  the  field 
open  to  the  other  company,  equal  in  strength 
to  either  of  these,  but  it  is  also  open  to  com- 
petition from  companies  in  other  parts  of  the 
country  and  to  the  formation  of  new  com- 
panies. This  is  neither  a  monopoly,  nor  such 
an  approach  to  it  as  amounts  to  the  same 
thing.  It  is  the  common  occurrence  of  a 
consolidation  of  firms.  It  is  not  illegal  on 
the  int>und  of  reducing  competition. 

With  reference  to  the  third  ground  of  de- 
fense, it  does  not  appear  that  Uie  agreement 
in  any  way  violates  the  laws  or  policy  of 
this  state,  and  if  it  did,  the  defendant,  be- 
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ing  a  party  to  it^  could  not  set  it  up.  Ohafm 
V.  Sprague  Mfg.  Co,  14  R.  I.  168.  The  mere 
fact  that  the  complainant  corporation  is  cre- 
ated under  the  laws  of  the  state  of  Kentucky 
is  not  sufficient  to  warrant  a  dismissal  of  its 
case,  for  foreign  corporations  have  frequently 
been  recognized  as  suitors  in  this  court. 
Windham  County  Bank  v.  KendaU,  7  R.  I. 
77;  Bow  Maek,  Co,  v.  FivA,  11  R.  I.  S88; 
BaOon  <t  C.  Smelting  Co.  v.  Smith,  18  R.  L 
27,  48  Am.  Rep.  3 :  Singer  MJg.  Co,  t.  King^ 
14  R.  I.  611.  They  are  also  recognized  aa 
doing  business  here  by  comity.  Pierot  v. 
Crcmpton,  13  R.  I.  812.  While  the  fact  that 
citizens  of  Rhode  Island  go  to  Kentucky  for 
an  act  of  incorporation  is  one  that  naturally 
excites  curiosity,  if  not  suspicion,  as  to  the 
motives  and  good  faith  of  the  concern,  yet  so 
long  as  it  pursues  a  lawful  business,  and  vi- 
olates no  law  of  this  state,  we  do  not  see  how 
we  can  refuse  to  recognize  it  True,  the  ad- 
vantages of  yearly  statements  and  liability 
of  stockholders,  given  to  creditors  under  our 
statute,  are  wanting ;  but  that  is  a  matter  for 
those  who  deal  with  the  corporation  to  con- 
sider. We  can  hardly  deny  the  right  of  a 
foreign  corporation  to  do  business  in  this 
state,  upon  considerations  of  public  policy, 
when  our  own  statutes  (Pub.  Laws,  chap. 
1200)  expressly  provide  for  corporations 
formed  in  this  state  for  carrying  on  business 
out  of  the  state. 

The  fourth  ground  cf  defense  invol  ves  the 
reasonableness  of  the  restrictive  covenant. 
The  test  of  reasonableness  is  the  test  of  valid- 
ity in  contracts  of  this  kind.  The  test  is  to 
be  applied  according  to  the  circumstances  of 
the  contract,  and  is  not  to  be  arbitrarily 
limited  by  boundaries  of  time  and  space. 
There  has  been  much  discussion  upon  this 
subject,  which  need  not  be  repeated.  The 
law  has  advanced,  pariTfottu  with  social  pro- 
gress, to  a  point  of  practical  unani  mi ty.  The 
rule,  now  generally  received,  has  been  rec- 
ognized in  this  state,  that  contracts  in  re- 
straint of  trade  are  not  necessarily  void  by 
reason  of  universality  of  time  {French  v. 
Parker,  16  R.  I.  219),  nor  of  space  {HerrMof 
V.  Boutineau,  17  R.  I.  8,  8  L.  R.  A.  469) ; 
but  they  depend  upon  the  reasonableness  of 
the  restrictions  under  the  conditions  of  each 
case.  The  diversity  of  these  conditions  pro- 
duces an  apparent  diversity  of  decision,  and 
yet  it  will  oe  found  upon  examination  that 
most  of  the  cases  really  turn  upon  the  reason- 
ableness of  the  restriction.  For  example,  in 
Wiley  V.  Baumgardner,  97  Ind.  66,  49  Am. 
Rep.  427,  cited  by  the  respondent,  sale  was 
made  of  a  dry-goods  store,  with  the  vendor's 
agreement  not  to  engage  in  the  dry  goods 
business  for  five  years  f  and  in  Berrefhifff  v. 
BoutiTieau  the  agreement  was  not  to  teach 
within  this  state.  In  these  cases  the  subjects 
of  the  contracts  were  of  a  purely  local  char- 
acter, and  outside  restraint  was  unreasonable. 
On  the  other  hand,  in  "Watertown  Tltermometer 
Co,  V.  Pod,  51  Hun,  157,  where  the  business 
was  extensive,  restraint  within  the  entire 
territory  of  the  United  States,  and  in  Toda 
V.  (?f»w,  127  N.  Y.  480.  13  L.  R.  A.  662, 
unlimited  restraint  as  to  territory,  were  sus* 
tained.  The  contract  is  to  be  determined  by 
its  subject-matter  and  the  conditions  under 
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which  it  was  made ;  by  considerations  of  ez- 
tensiveness  or  localism,  of  protection  to  in- 
terests sold  and  paid  for,  of  mere  deprivation 
of  public  rights  for  private  j?ain,  of  proper 
advantage  on  one  side,  or  useless  oppression 
on  the  other.  In  this  case  the  contracting 
parties  were  all  capable  business  men.  They 
knew  what  they  were  about.  The  clause  ob- 
jected to  was  mutually  beneficial  and  equally 
restrictive.  The  respondent  was  to  gain  as 
much  advantage  from  it  as  any  of  the  others, 
■o  long  as  he  remained  in  the  company,  and 
in  case  of  sale  it  would  enhance  the  value 
of  his  stock.  And  this  it  did ;  for,  when  he 
sold  his  stock,  he  received  for  it  more  than 
double  what  he  testified  the  property  was 
worth.  Having  received  this  large  price  for 
his  stock,  he  now  seeks  to  destroy  its  value 
upon  the  ground  that  the  original  agreement 


was  unreasonable.  The  circumstances  diow 
that  it  was  not  unreasonable.  The  parties 
contemplated  an  extensive  business,  with  a 
special  effort  to  develop  an  export  trade. 
No  limitation  of  foreign  countries  could  be 
made  in  advance,  for  the  company  was  to 
seek  its  markets.  In  this  country  it  might 
need  to  set  branches  in  different  |Mirta  for  the 
sale  or  manufacture  or  exportation  of  its  pro- 
ducts. Time  was  needea  to  ascertain  what 
could  be  done,  and  where,  and  so  the  term 
of  five  years  was  agreed  upon  within  which 
the  company  should  be  free  to  seek  its  field 
of  operation.  To  allow  the  respondent  now 
to  overthrow  that  agreement  would  be  grossly 
inequitable. 

We  think  t?i6  compUUnanU  ikr§  enHiled  to  tko 
rditf  prayed  Jor» 
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possibility*  suehas  the  ri^ht 
in  reml  property  in  oate  of  sur- 


vlvinir  another  person,  is  not  attachable  under  a 
statute  authorlislnfr  the  attachment  of  **  estate  or 
debts." 

8.  A    eontiagent    remainder  nuijr   bo 
charge  with  a  deed  of  tmst  under  a 

statute  authorizing  ^  any  Interest  or  daim  to  real 
estate  *^  to  be  disposed  of  by  deed  or  wUL 
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KOTB.— TTTtot  exveetant  and  contingent  interesta 
in  nnil  ^property  are  mr^jject  to  atiachmcni  or  levy  on 
0X€Odt/Um, 

This  note  will  be  ooDflned  exclusively  to  the  Inter- 
est of  an  heir  In  the  lands  of  hto  ancestor,  to  re- 
versions, remaindersi  executory  devises,  inchoate 
sights  of  dower,  and  curtesy  initiate. 

Qe/Mfrdl  rvit. 

The  general  rule  is  that  lands,  tenements,  and 
hereditameDts  which  may  be  taken  and  sold  on  ex- 
ecution include  all  possible  titles  to  lands  contin- 
gent or  otherwise,  where  there  is  a  real  interest,  but 
do  not  Include  mere  expectancies  such  as  that  of 
an  heir  apparent.   Roe  v.  Humphreys,  1  Yea  tee,  427. 

Thus  laid  down  in  a  case  in  which  property  was 
devise^  to  a  sister  of  the  testator  for  life  re. 
mainder  to  a  nephew  for  life  and  the  heirs  of  his 
body  lawfully  begotten,  and  in  default  of  such 
heirs,  to  another  nepheitr  in  fee.  the  court  holding 
that  the  eetnte  of  the  first  nephew  in  includc*d  in 
the  words  '^  lands,  tenemer  its,  and  hereditaments  " 
which  may  be  taken  b,xi(i  sold  on  execution.  See 
also  Wood  gate  v.  Fleet,  44  N.  Y.  1;  Williams  v. 
Amory,  14  Mass.  20;  Brown  v.Gale,  6  N.  H.  417,— for 
substantially  similar  rulings. 

8o  the  term  '^  land  **  as  used  m  the  Osllfomla 
statute  embraces  all  titles  legal  or  equitable,  per- 
fect or  Imperfect,  any  Interest  in  land  therefore, 
whether  legal  or  equitable,  is  subject  to  attachmeo  t 
or  execution.  Fish  v.  Fowlie,  68  C^l.  873.  Bo  held 
with  reference  to  the  interest  of  a  purchaser  un- 
der an  cxpcutory  contract  of  purchase. 

In  WilkinsoQ  v.  Chew.  64  Ga.  602,  it  was  6aid  that 
**upon  principle  as  well  as  authority  subjection  to 
levy  and  sale  should  rest  on  two  questions  ooly: 
Is  there  a  vested  interest?  and.  Is  It  so  definite  as  to 
be  susceptible  of  description  In  terms  of  legal  cer- 
tainty? What  equities  may  afterwards  arise  be- 
tween oo-tenants  or  oo-dlstrlbutees  may  be  left  to 
the  general  resources  of  remedial  Jurisprudence." 

But  where  it  Is  uncertain  to  whom  the  estate  will 
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go,  or  where  it  is  limited  to  take  effect  npon  a  dn. 
blous  or  uncertain  event,  it  Is  a  mere  oontingenoy 
not  subject  to  levy  and  sale.  Ha  ward  v.  Peavy. 
128  111.  483;  Becker  v.  Bumham,  146  IlL  9;  Boaod- 
tree  v.  Boundtree.  86  S.  C.  450. 

This  rule  is  laid  down  with  reference  to  vested 
snd  contingent  remainders  In  the  oases  above  cited. 
Bee  infra  under  head  of  ^^Aetwrsfons,  renuHndsrii 
and  epeeeutory  devises.**  But  it  would  appear  to  ba 
generally  applicable  to  future  estates  in  lands. 

Tbus  the  rijerht  of  a  minor  to  avoid  a  coo  veyanoe 
of  his  real  property  upon  coming  of  age  Is  not  sub- 
ject to  attachment,  and  a  sale  thus  made  which  lie 
neither  avoids  nor  confirms  is  good  as  against  an 
attachment  made  by  a  creditor  after  he  becomes 
of  age.    Kendall  v.  Lawrence.  22  Pick.  6I0l 

bo  the  mere  right  of  survivorship  which  both 
husband  and  wife  have  in  lands  held  by  them  by 
the  entirety  is  an  incident  of  the  estate  and  not  a 
contingent  or  vested  remainder,  which  is  subject  to 
sale  on  execution.  Davis  v.  Clark,  26  Ind.425,8^ 
Am.  Dec.  471;  Chandler  v.  Cheney,  87  Ind.  881; 
Jones  V.  Chandler,  40  Ind.  688;  Carver  v.  Smith,  SO 
Ind.  222.  46  Am.  Bep.  210;  Hulett  v.  IdIow.  67  Tnd. 
412, 26  Am.  Bep.  64;  Vinton  v.  Beamer,  65  Mich.  860l 

The  joint  estate  cannot  be  sold  to  satisfy  a  Judg- 
ment against  the  husband.  Thomas  v.  De  Baum, 
UN.J.  Eq.87. 

And  if  the  creditors  have  levied  upon  it  during 
the  life  of  the  husband  as  his  estate  the  wife  may 
recover  it  after  his  death  if  she  survive  him  in  an 
action  of  ejectment  Brownson  v.  Hull.  16  Y L  808, 
42  Am.  Dec.  517. 

Borne  of  the  cases,  however,  have  treated  the 
bu8band*8  estate  In  lands  held  with  his  wife  by  the 
entirety  without  referring  to  the  expectancy  based 
upon  the  right  of  survivorship  as  subject  to  execu- 
tion holding  that  under  statutory  provision  pre- 
serving the  rights  of  the  wife,  a  purchaser  at  the 
execution  sale  takes  in  subordination  to  the  con- 
tingent rights  of  the  wife  who  will  beoome  the 
absolute  owner,  if  she  survives  her  husband,  bat  If 


See  also  32  L.  R.  A.  785;  45  L.  R.  A.  804. 
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ERROR  to  the  Corpontion  Conrt  of  the 
City  of  Norfolk  to  review  a  decree  estab- 
lisbiog  certain  liens  against  the  shares  of  cer- 
tain of  the  tenants  in  common  in  real  estate 
which  the  tenants  were  seeking  to  have  par- 
titioned between  them.  Beverted  in  part. 
The  case  sufl9ciently  appears  in  the  opinion. 
MewTB,  Watts  &  Hatton*  for  appellants: 
llr.  Feame,  in  his  classification  of  contin- 
gent remainders,  places  under  class  4  those 
which  are  contingent  because  of  the  uncer- 
tainty of  the  person  to  take.  He  says  those 
remainders  are  contingent  where  the  persons 
to  take  are  not  in  uae  or  not  asrertained.  It 
Is  Impossible  to  tell,  during  the  lifetime  of  Ann 
Porter  Young,  which  of  her  children  will 
flurvive  her.  The  children  of  Ann  Porter 
Young  took  during  her  lifetime  a  contingent 
remainder  in  the  real  estate  devised  and  such 
remainder  was  contingent  on  account  of  the 
uncertainty  of  the  person  to  take. 


1  Minor,  Inst.  887,  889;  Fearne.  Rem.  1-9, 
116, 117;  Roundtree  v.  Roundtree,  26  8.  C.  460; 
Wat9(m  V.  Bodd,  68  N.  C.  530. 

Such  remainder  is  not  such  an  interest  in, 
or  right  to,  real  estate  as  is  liable  to,  or  af- 
fected by,  the  lien  of  a  Judgment  or  attach- 
ment, or  such  an  interest  as  can  be  passed  by 
a  deed  or  other  conveyance. 

Our  Statute  (Code  1887.  g  8667;  Code  1878, 
chap.  182,  g  6)  provides  that  a  Judgment  shall 
be  a  lien  on  all  the  real  estate  of  or  to  which 
the  judgment  debtor  is  possessed  or  entitled 
at  or  after  the  date  of  the  ludgment.  And 
real  estate  is  declared  to  includu  lands,  tene- 
ments, and  hereditaments,  and  all  rights  there- 
to or  interests  therein,  other  than  a  chattel 
interest.  Code  1887.  §  6,  par.  10;  Code  1878, 
chap.  15,  §  9,  par.  10. 

At  common  law  where  the  person  was  cer- 
tain and  the  event  uncertain,  the  remainder 
was  descendable  and  passed  to  the  heirs  of  the 


the  husband  surylves  the  puroboser  beoomes  the 
absolute  owner  thereof,  though  until  the  time  of 
the  wite*s  death  he  cannot  take  possession  or  hi- 
terfere  with  the  property.  See  Ames  v.  Norman, 
4  Soeed.  088, 70  Am.  Deo.  869;  McCurdy  ▼•  Ganninff, 
64  Pa.  il:  Frenoh  v.  Mehan.  60  Pa.  286. 

An  estate  deeded  to  husband  and  wife  Is  held  in 
Wisconsin  as  at  common  law,  and  at  least  the  hus- 
band's life  estate  therein  is  subject  to  execution. 
Bennett  v.  Child,  19  Wis.  862. 88  Am.  Deo.  092. 

In  People  v.  Hasklns,  7  Wend.  408,  is  was  held 
Chat  a  rent  reserved  upon  a  lease  in  fee  oontainlngr 
a  clause  of  dlstreas  and  re-entry,  constitutes  an  In* 
terest  in  land  which  may  be  sold  on  ezecutloo  as 
seal  estate,  but  that  a  nmt  teck  is  not  such  an  In- 
terest. 

People  V.  Haskins,  supra,  however,  was  over- 
ruled in  Payn  v.  Real.  i.  Denlo,  406,  in  which  it  is 
paid  that  the  riffht  of  re  entry  is  a  mere  possibility 
<xf  an  cBtate  which  Is  neither  lands,  tenements,  nor 
real  estate  within  ttie  meaning  of  the  statute  au- 
thorizlnflr  the  levy  of  execution  thereon. 

But  the  doctrine  that  a  grant  of  lands  reservincr 
an  annual  rent  to  be  paid  to  the  grantor  his  heirs 
or  assigns  payable  In  designated  installments  upon 
the  proper  payment  of  which  the  rent  shaU  cease 
constitutes  a  rent  charge  which  may  be  taken  on 
•xeoution,  is  adopted  in  Pennfiylvanla.  Hurst  v. 
Utbgrow,  9  Yeatea,  24, 1  Am.  Dec  826. 

A  statute  allowing  the  creditor  to  take  in  execu- 
tion **all  rights  of  entry  into  land  "  refers  to  cases 
in  which  the  debtor  has  t)een  ousted  or  dispos- 
sessed of  a  freehold,  and  does  not  confer  a  right 
to  take  in  execution  a  right  of  entry  for  breach  of 
condition  in  a  deed.  Bangor  v.  Warren,  84  Me. 
824, 66  Am.  Deo.  657. 

Such  interests  can  betaken  under  execution  only 
under  the  Illinois  statute  (Rev.  Stat.  chap.  77. 1 8) 
as  may  be  disposed  of  by  the  debtor  himself;  so 
held  with  reference  to  a  devise  of  real  property 
fur  life  without  the  privilege  to  selL  Emerson  v. 
Harks,  24  DL  App.  642. 

And  dicta  is  to  be  found  in  some  of  the  cases  to 
the  effect  that  all  such  interests  and  only  such  as 
can  be  sold  or  assignod  can  be  taken  on  execution. 
See  Douglass  v.  Maseie,  16  Ohio,  221,  47  Am.  Dec.  375; 
Watson  V.  Dodd,  68  N.  C.  528. 

But  contingent  estates  and  remninders  have 
been  held  to  l)e  assignable  when  they  were  not 
subject  to  levy  and  sale  under  execution.  Round- 
tree  V.  Roundtree,  26  8.  0.  460;  A  listen  v.  Bank  of 
the  State,  %  Hill,  Eq.  286;  Patterson  v.  Caldwell,  124 
Pa.  465. 

And  ^under  statutory  provisions  authorizing 
sales  under  execution  differing  from  provisions 
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autliorizing  the  assignment  of  interests  In  lands, 
such  a  rule  would  of  course  have  no  application. 
See  the  principal  case. 

So  a  restriction  on  a  husband's  right  to  sell  an 
estate  granted  to  the  husband  for  the  benefit  of 
bis  wife  has  reference  to  a  voluntary  sale  and  does 
not  prevent  alienation  by  process  of  law  to  satisfy 
his  debts.    Stoebler  v.  Knerr.  5  Watts,  181. 

In  Nugent  v.  McCaffrey.  83  La.  Ann.  271,  It  was 
held  that  under  a  statute  providing  that  an  action 
for  the  recovery  of  an  immovable  estate  or  an  entire 
successionsbali  l)e  considered  as  among  iucorporeal 
rights  which  are  immovable  from  the  objects  to 
which  they  apply,  an  action  for  the  recovery  of 
real  estate  with  damages  is  liable  to  seizure  and 
sale  under  execution. 

Interest  of  an  Tieir  in  his  anoettor^s  lands. 

The  undivided  interest  of  an  heir  in  lands  in  the 
hands  of  an  adminfsirator  of  his  deceased  ancestor 
may  be  attached,  an  attachment  not  dispossessing 
the  administrator  or  interfering  with  the  adminis- 
tration, but  the  levy  is  subject  to  be  defeated,  if  it 
is  found  necessary  to  resort  to  the  land  to  pay  the 
debts  of  the  intestate.  McCleilan  v.  Solomon,  28 
Fla.  487. 

And  the  undivided  share  of  an  heir  in  his  ances- 
tor's estate  may  be  seized  and  sold  under  execution. 
Noble  V.  Nettles.  8  Rob.  (La.)  15i;  Mayo  v.  Stroud, 
12  Rob.  (La.)  105;  Dearmond  v.  Courtney,  12  La. 
Ann.  251;  Black  v.  Steel,  1  BaU.  L.  807. 

The  same  rules  are  also  substantially  laid  down 
in  Hyde  v.  Barney,  17  Vt.  280,  44  Am.  Dec.  335; 
Douglass  V.  Masaie,  16  Ohio,  271,  47  Am.  Dec  876; 
Black  V.  Steel,  supra. 

The  heirs  of  an  intestate  have  a  vested  intprest 
in  his  estate  Immediately  after  his  death  and  before 
settlement  thereof.    Hyde  v.  Barney,  supra. 

And  it  is  not  necessary  that  the  executor  of  an 
estate  should  have  fully  dosed  up  the  administra- 
tion thereof,  if  he  has  assented  to  the  lilu  iuteresl* 
therein  in  order  torender  the  interest  in  remainder 
or  reversion  limited  upon  the  life  estate  subject  to 
execution.    Wilkinson  v.  Chew,  54  Ga.  602. 

So  an  attachment  followed  by  an  execution  in  due 
course  levied  and  extended  upon  the  property  of 
a  co-heir  immediately  after  the  death  of  the  person 
from  whom  he  inherits  and  a  sale  thereunder 
transfers  a  ^ood  title  as  against  a  co-heir  to  whoiC 
that  property  ia  regularly  assigned  in  the  distribu- 
tion of  the  estate.    Proctor  v.  Newhali,  17  Mass.  SL 

The  seizure  by  a  creditor  under  execution  of  the 
interest  of  his  debtor  as  one  of  the  heirs  of  an  un- 
divided estate,  however,  must  extend  to  his  whole 
interest  subject  to  the  charges  with  which  it  is 
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remalndermaTi,  but  this  was  not  so  where  the 
penioD  was  uncertain  and  the  event  certain. 

Fearne,  Rem.  634-546;  Lomax,  Dij?.  601; 
Wf'Ufm  y.  Dodd,  supra;  4  Kent,  Com.  262. 

The  diatiDction  ia  well  settled  and  univer- 
sally recognized  and  seems  to  proceed  upon 
this  principle:  That  where  the  person  Is  cer- 
tain and  the  event  only  uncertain,  though  the 
remainder  is  contingent,  yet  the  contingency 
cannot  fall  in  without  benefiting  that  parti- 
cular person;  hence,  whatever  this  thing  the 
remainderman  has  is,  whether  you  call  it  a 
possibility  or  an  interest,  however  little  it  may 
be  worth,  it  is  his  and  no  one's  else,  and  what- 
eyer  an  ancestor  has  in  the  nature  of  an  inter- 
est in  land,  however  small  its  yalue,  passes  by 
descent;  while,  on  the  other  hand,  it  is  inher- 
ent, in  the  very  nature  of  descent,  that  there 
should  be  something  in  the  ancestor,  and  if  it 
la  uncertain  that  the  ancestor  is  to  take  even 


if  the  eyent  happen,  then  there  can  be  no  sucli 
thing  as  a  descent  from  him.    And  a  oontin* 

fent  remainder,  whether  descendable  or  not» 
as  never  been  called  an  interest  in  or  right  to 
the  land. 

Story,  Eq.  Jur.  1040;  FeUme,  Rem.  15-88b 

There  is  nothing  in  the  statute  to  indicate 
any  intention  to  make  the  judgment  lien  bind- 
ing upon  interest  in  or  right  to  real  estate,  one 
half  of  which  could  not  previously  have  been 
bound  by  the  elegit. 

The  writ  of  elegit  did  not  bind  contingent 
estates. 

Gilbert,  Executions;  Burton  t.  Smith,  88 17. 
8.  18  Pet.  464,  10  L.  ed.  246;  Freeman,  Exe- 
cutions, p.  178. 

There  Is  nothing  in  either  the  letter  or  spirit 
of  the  statutes  referred  to,  which  Justifies  an 
extension  of  their  operation  to  interests  in  or 
rights  to  lands,  which  were  not  included  with. 


burdened:  the  right  of  the  debtor  to  a  part  of  the 
undivided  property  camiot  be  seized.  Mayo  v. 
8tToud«  mtpra. 

So  in  Qarke  v.  Harker,  48  Ga.  608,  it  was  held  that 
the  undivided  interest  of  a  devisee  in  a  portion  of 
an  estate  cannot  be  sold  on  execution  under  a 
judgment  airainst  him,  on  the  grounds  that  such  a 
sale  would  defeat  the  right  of  the  others  to  have  a 
distribuUon  in  kind. 

But  this  case  was  criticised  in  Wilkinson  y.  Chew, 
mipra,  however,  in  which  it  was  held  that  an  interest 
in  reversion  or  remainder  is  subject  to  execution, 
tbecourtnying  tbatif  each  distributee  can  sell  pri- 
vately as  much  or  as  little  of  his  indlviduaJ  interest 
as  he  chooses  it  Is  difficult  to  see  why  it  may  not  be 
levied  upon  and  sold  by  the  sheriff. 

Under  the  Delaware  statute  declaring  that  the 
acceptor  or  assignee  of  intestate  lands  shall  take  by 
force  of  the  assignment  in  the  orphan *b  court  all 
the  title  which  the  intestate  bad  at  the  time  of  his 
death  and  hold  it  paramount  to  any  incumbrance 
created  by  any  heir  of  the  intestate,  the  interest  of 
an  heir-at-law  of  intestate  land  cannot  be  attached 
so  as  to  prevent  an  assignment.  8tate  y.  Huxley,  4 
Harr.  (DeL)  848. 

And  in  Penn  v.  Spencer,  17  Oratt.  8S,  91  Am.  Dea 
84ft,  it  was  held  that  the  sale  under  execution  of  an 
nnasoertained  interest  in  the  estate  of  a  deceased 
person  is  void,  and  that  if  the  purchaser  goes  into 
possession  thereunder  be  Is  liable  to  account  for  all 
rents  and  profits  thereof  while  he  retains  possession 
as  well  as  for  the  value  of  any  part  thereof  which 
be  may  have  oonverted,  lost,  or  destroyed. 

In  Thomas  y.  Simpson,  8  Pa.  SO,  it  was  held  that 
where  property  is  devised  to  descend  in  the  manner 
directed  by  law,  the  interest  of  the  widow  of  the 
testator  is  subject  to  execution  in  proceedings 
against  her  whether  regarded  as  a  right  of  dower 
under  tbe  Pennsylvania  statute  or  as  that  of  a  dev- 


Where  lands  are  devised  to  be  sold  and  tbe 
moneys  realized  paid  over  to  legatees  they  are  not 
subject  to  attachment  or  execution  against  a  leg- 
atee, even  though  at  the  death  of  the  testator  the 
legal  title  descended  to  him.  It  being  held  in  trust 
for  the  purpose  of  the  sale  and  distribu lion.  Baker 
V.  Ck>penbarfrer,  15  JIL  108, 68  Am.  Dec.  600;  Hess  v. 
Shorb,  7  Pa.  SSL 

Or  at  least  not  until  the  happening  of  the  event 
npon  which  tbe  power  to  sell  depends.  Hess  y. 
Bhorb,  suprtk 

Thus  a  devisee  of  an  estate  in  the  course  of  ad- 
ministration given  to  executors  to  sell  whenever 
they  deemed  it  best  and  after  certain  specific  be- 
quests giving  the  residue  to  trustees  to  be  used  for 
tfie  maintenance  of  the  devisee  with  others  and 
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paid  over  upon  certain  conditions  upon  bis  arriving 
at  the  age  of  twenty-five  years,  has  no  mterest  ha 
the  lands '  subject  to  attachment.  Wilkinson  y. 
Severance.  80  Iowa,  488. 

So  in  Bicketson  v.  Merrill,  148  Msas.  98i.  it  was  heM 
that  a  will  giving  real  estate  to  executors  to  sell  a 
part  of  which  wan  to  be  held  for  ten  years  If  a  des- 
ignated price  could  not  be  sooner  obtained,  direct- 
ing the  payment  of  the  proceeds  to  the  children  of 
the  testator  in  such  manner  as  to  equalise  the 
amount  received  by  each  taking  into  consideration 
advances  previously  made,  gives  a  child  do  right  la 
the  property  as  suoh,  wlii<di  Is  attachablew 

And  in  Hlscock  y.  Fulton,  17  K.  7.  Bupp.  408.  It 
was  held  that  one  to  whom  a  legacy  Is  given  uuder 
a  will  devising  all  the  testator's  real  estate  to  other 
persons  has  no  Interest  In  such  real  estate  which  Is 
subject  to  execution  until  the  legacy  is  declared  a 
charge  thereon  by  tbe  court  in  a  proper  prooeeding 
even  though  the  personal  property  left  by  tbe  tes- 
tator was  Insufficient  to  discharge  it. 

In  Bneberg  v.  Garter,  98  Mo.  847»  the  rale  was 
laid  down  that  where  there  are  no  words  in  a  will 
which  will  raise  a  fee  in  a  devisee,  either  expressly 
or  by  strong  implication,  the  fee  remains  In  the 
heirs-at-law  by  virtue  of  the  statute  of  desoent 
until  it  shall  be  devested  by  sale  according  to  law 
and  in  accordance  with  the  terms  of  the  will  and 
until  such  time  the  heirs  have  an  interest  therein 
which  Is  subject  to  sale  under  execution.  Bat 
wberA  a  clause  of  the  will  operates  Iff  its  own 
force  and  without  action  on  the  part  of  tbe  execu- 
tor to  convert  the  land  of  the  testator  Into  money, 
the  land  is  not  affected  by  a  Judgment  against  a 
devisee  who  will  become  entitled  to  the  proceeds 
thereof  when  they  shall  be  aold  as  directed  by  the 
wilL 

Though  there  Is  a  power  of  sale.  If  no  imneratiya 
duty  to  sell  Is  imposed  there  is  no  equitable  con* 
version  of  the  land  into  money.  Haward  y.  Peiivey, 
128  lU.  480. 

In  Morrow  v.  Brenicer,  S  Bawle,  188,  It  was  held 
that  where  real  estate  is  directed  to  be  sold  by  ex- 
ecutors after  the  decease  of  testator's  wife,  and  the 
proceeds  divided  among  his  children,  a  sale  of  a 
share  of  the  real  estate  under  execution  against 
one  of  the  children  passes  no  interest  to  the  pur- 
chaser though  the  will  empowers  the  exeouUna  to 
rent  the  premises  If  they  cannot  sell. 

But  In  Brett  y.  Williamson,  Vt  Lea,  8BB,  ft  was 
held  that  a  devise  of  land  to  testator^  wife,  direct- 
ing that  upon  her  death  or  marriage  It  be  sold  and 
the  proceeds  divided  between  certain  sons  and  a 
grandson,  gives  the  grandson  an  interest  therein 
which  Is  subject  to  execution  and  a  purchaser  at 
an  execution  sale  made  before  the  death  or 
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in  tbe  ternw  of  the  ftalote.  A  oontiogent  re- 
msiDder  limiied  to  aD  uDoertain  person  is  not 
an  "intereit  in  or  ligbt  to"  land. 

Boundtree  v.  Boundtres,  26  S.  C.  450;  Wai- 
mn  y.  Dodd,  69  N.  C.  580. 

The  so-called  interest  of  T.  W.  Young  was 
fast  the  same  as  that  of  bis  brother,  K.  W. 
Younfi^,  Jr.,  derived  from  the  same  source, 
and,  in  fact  and  in  law,  was  no  interest  at  all, 
but  a  bare  possibility  uncoupled  with  an  in- 
terest and  incapable  of  being  passed  by  any 
conyeyance. 

Jaekaan  y.  Waldran,  18  Wend.  178;  Pike  y. 
Oalfdn,  20  Me.  188;  4  Kent,  Com.  250;  1 
Lomaz,  Dig.  601 ;  Watwn  y.  Dodd^  mipra;  Burt- 
nen  y.  Ketan,  24  Gratt  42. 

There  is  noihing  in  the  terms  of  this  deed  to 
ereate  an  estoppel. 

Jmee  y.  Sauer,  18  N.  O.  464. 

Where  one  conyeys  only  his  right,  title,  and 


interest  in  and  to  a  piece  of  property,  in  which 
he  has  no  assignable  interest  or  title,  with  gen- 
eral warranty,  without  making  any  leoitaT  or 
averment  of  particular  ownership  or  estate  in 
such  property,  than  the  warranty,  it  does  Dot 
estop  the  grantor  from  setting  up  an  after-ac- 
quired titte. 

Bhnehard  y.  Brooks,  12  Piclc.  47;  Gmitofk 
y.  Smiih,  18  Pick.   116,  28  Am.   Dec.   670; 
WhiU  ▼.  Brocaw,  14  Ohio  St.  843;  Adamn  y. 
Bm9,  80  N.  J.  L.  500,  82  Am.  Dec.  287:  Han- 
rick  y.  Patrick,  110  U.  8.  156,  80  L.  ed.  886; 
Rawle,  Covenants  for  Title,  805,  420. 
Mr,  John  Johns  also  for  appellantSL 
Mr,  J«  F«  CroekoTt  for  appellee: 
The  facts  in  proof  on  the  hcariDg  of  the  at- 
tachment are  not  made  a  part  of  the  record  of 
said  procee<ling8,  and  there  cannot  be  a  pre- 
sumption that  anything   was  lacking  in  the 
proof  to  Justify  the  Judgment  of  the  court.    If 


itaire  of  testator's  wife  will  take  thegrandson^s  share 
as  against  other  oreditois  seeking  to  appropriate  ft 
at  tbe  time  of  the  distribution.  In  this  oase«  how- 
ever, the  heir  had  furnished  the  Iwundarles  of 
the  land  levied  upon,  waived  notioe  of  sale,  and 
•dpiilated  for  tinie  within  which  to  redeem  his 
Intereet,  all  for  the  purpose  of  having  his  interest 
In  the  land  applied  In  satisfsotion  of  theexeoution, 
and  the  oourt  treated  these  aots  as  a  stipulation 
that  his  Interest  night  be  sold,  the  case  turning 
npon  tha'  point. 

See  also  Hewitt  v.  Dunint,  78  Mich.  18S,  in  which 
the  question  whether  a  will  devising  a  life  estate  to 
testator*s  widow  aod  giving  speoiflo  legacies  to 
oblldren,  ohnrirlng  them  upon  the  real  estate  and 
maklnir  them  payable  out  of  the  proceeds  thereof 
upon  final  disposition  after  the  termination  of  the 
life  estate,  creates  an  interest  in  tlie  legacies  which 
Is  subject  to  execution,  was  raised  but  not  decided* 
the  case  going  off  on  other  points. 

Under  a  statute  authorising  the  attachment  of 
rights  and  credits,  lands  and  tenements,  etc.  a  leg- 
acy charged  upon  real  estate  may  be  attached  in  the 
bands  of  the  devisee  of  the  real  estate  for  a  debt 
of  the  legatee.  Woodward  v.  Woodward.  9  N.  J. 
!■.  14S,  17  Am.  Dec  tfL 

Btfoerriont.  remalnderB,  and  executory  deoiaes. 

A  vested  remainder  in  fee  may  be  taken  in  exe- 
eotioa  and  sold  by  virtue  thereof  under  a  Judg- 
ment against  the  remainderman.  Den  v.  Hillman, 
7  N.  J.  L.  218:  WUkiDson  v.  Cbew,  64  Ga.  flOE3. 

Thus  in  Wiley  v.  Bridirman,  1  Head,  68,  a  bill  in 
chancery  framed  to  reach  a  remainder  or  rever- 
sionary interest  in  real  property  was  dismissed 
upOD  demurrer  upon  the  ground  that  such  interest 
can  be  sold  under  execution  and  that  therefore  an 
adequate  remedy  at  law  existed. 

8o  a  devise  of  land  to  tbe  testator's  mother  for 
life,  remainder  to  be  equally  divided  among  her 
children  in  fee  simple,  vests  an  estate  in  such 
children  which  may  be  seized  under  execution 
during  the  lifetime  of  tbe  mother,  Davis  v.  Oo- 
f ortb,  1  Lea.  31. 

And  where  property  is  left  by  will  to  certain  per- 
sons for  life  tbe  remainder  to  revert  to  the  estate, 
the  persons  entitled  to  the  estate  take  a  veered  re- 
mainder which  is  subject  to  levy  and  sale  under  at- 
tachment betore  the  death  of  the  tenant  for  life 
Shipp  V.  Oibbs,  88  Ga.  184. 

Likewise  a  vested  remainder  in  tail  may  be  taken 
In  execution  and  sold  by  the  sheriff.  Humphreys 
V.  Humphreys,  2  Dall.  228. 

8o  also  a  reversion  in  fee  after  a  term  of  years  is 
a  subject  of  execution,  and  a  sheriiTs  deed  there- 
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under  Is  as  effectual  to  pass  title  as  would  be  that 
of  the  reversioner  himself.  Murrell  v.  Eoberts,  88 
N.  a  424,  58  Am.  Dec  419. 

And  an  heir  having  a  reversionary  interest  in 
lands  after  the  death  of  a  life  tenant  has  a  vested 
interest  which  may  be  taken  on  execution  though 
the  life  estate  has  not  terminated.  Wilkinson  v. 
Chew,  64  Ga.  608. 

And  such  an  interest  may  be  seised  and  aold 
under  execution  though  tbe  reversion  is  contingent 
upon  the  happening  of  events,  which  may  never 
occur,  and  though  the  extent  of  interest  cannot  be 
ascertained.    Woodgate  v.  Fleet,  44  N.  Y.  1. 

So  one  who  takes  an  executory  devise  defeasible 
upon  the  contingency  of  his  dying  without  issue  Uv« 
ing  at  the  time  of  bis  decease,  takes  a  vested  estate 
in  fee  or  in  tail  de'f easible  upon  a  contingency  which 
Is  subject  to  execution  and  may  be  taken  and  beld 
by  the  creditor  and  his  assigns,  until  the  happening 
of  the  contingency.   Phillips  v.  Rogers,  12  Met.  40S. 

In  DeHaas  v.  Bunn,  2  Pa.  88S,  44  Am.  Dec.  201,  it. 
was  held  that  a  devise  by  a  testator  to  bis  daugbter- 
f or  life  and  after  her  death  to  such  chQd  or  childreOi 
as  she  now  has  or  may  have  In  fee  and  if  she  dia* 
without  issue  then  over  to  her  son,  creates  an  in- 
terest in  the  executory  devisee,  subject  to  execu-. 
tion  during  the  lifetime  of  tbe  daughter  though  bis* 
estate  is  liable  to  be  terminated  by  her  death  leav-^ 
ing  issue 

Contingent  remainders,  however,  in  which  the 
persons  who  are  to  take  cannot  be  identified  until 
the  termination  of  a  particular  estate,  cannot  be 
taken  and  sold  on  execution  against  any  of  the 
persons  who  may  be  entitled  thereto.  Haward  v. 
Peavey,  128  III.  480;  Ducker  v.  Burnham,  146  111.  9; 
Boundtree  v.  Boundtree,  20  8.  C.  4fiO. 

In  Ducker  v.  Bumbam,  sudtc^  the  oourt  dis- 
tinuuisbed  between  a  vested  remainder  which  can 
be  taken  on  execution  and  a  contingent  one  which 
cannot  be  taken  by  defining  a  vested  remainder  to 
be  one  in  which  the  estate  is  fixed  to  remain  to  a 
determinate  person  after  the  particular  estate  is 
spent,  and  a  contingent  remainder  to  be  one  in 
which  the  estate  in  remainder  is  limited  to  take 
effect  either  to  a  dubi  >us  or  uncertain  person 
or  upon  a  dubious  or  uncertain  event,  and  the  same 
distinction  is  substantially  made  in  Boundtree  v* 
Boundtree.  supni. 

A  person  In  being  who  will  have  an  Immediate 
right  of  possession  of  lauds  upon  the  death  or 
marriage  of  another,  has  a  vested  remainder  which 
may  be  taken  under  execution  before  tbe  happen- 
ing of  the  event  which  will  give  him  the  right  ot 
possession.    Kelly  v.  Morgan,  8  Yerg.  487. 

Hut  if  the  remainderman  must  survive  the  first 
taker  to  be  entitled  to  take  the  remainder  is  ooum 
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ft  could  be  made  to  appear  that  there  was 
nothing  before  the  court  on  the  matter  of  what 
was  the  interest  of  the  then  defendant  in  the 
said  real  estate  than  the  will  of  Tapley  Webb, 
the  question  would  then  have  arisen  for  the 
adjudication  of  the  court  whether  that  interest 
was  or  was  not  a  contingent  remainder,  and  if 
yea»  was  a  contingent  remainder  attachable?  If 
the  court  be  taken  to  have  held  that  a  contin- 
gent remainder  was  attachable,  it  was  not 
without  precedents  and  authority  for  so  hold- 
ing. Aamlt  that  the  court  was  in  error  in  so 
holding,  can  such  error  be  impeached  or  cor- 
rected or  even  inquired  into  in  this  suit?  This 
is  a  collateral  impeachment  of  said  judgment. 
Proceedings  of  a  court  haying  jurisciiction  of 
the  subject-matter  and  of  the  person  cannot  be 
impeached  collaterally  on  account  of  mere  er- 
ror. 

Orap  T.  Stvart,  88  Gratt.  357. 

There  is  a  manifest  distinction  between  an 


erroneous  judement  and  s  'void  Judgment 
The  first  is  a  vaUd  judgment,  though  erroneous 
until  reversed,  provided  it  is  a  court  of  com- 
petent Jurisdiction.  The  latter  is  no  judgment 
at  alL  It  is  a  mere  nullity.  The  first  caonol 
be  assailed  in  any  other  court  but  an  appellate 
court  The  latter  may  be  assailed  in  any  court, 
anywhere  whenever  any  claim  is  made  or  rights 
asserted  under  it 

Ibid,;  Laneaiter  r.  WiUan,  37  Gratt  637. 

The  court  of  hustinfrs  for  the  city  of  Ports 
mouth,  in  which  the  jud^ent  was  rendered, 
is  a  court  of  general  Junsdiction.  It  has  ju- 
risdiction of  actions  of  debts  and  of  attach- 
ments, and  it  therefore  had  Jurisdiction  of  the 
subject-matter  of  said  suit  and  attachment  and 
it  acquired  jurisdiction  of  the  defendant,  R. 
W.  Young,  Jr.,  by  an  order  of  publication. 

Wileher  y.  Bobtrtsan,  78  Ya.  802;  FMer  t. 
Bav^ett,  9  Leigh,  181,  88  Am.  Dec.  227;  Prigg 
▼.  Adanu,  2  Salk.  674;  Ooxy.  Thamas,^ GiM. 


tlngent  within  these  rules.  Eoundtree  v.  Bound- 
tree,  supra. 

Though  a  power  of  sale  in  the  life  tenant  does 
not  make  the  remainder  a  contlnffent  one.  Ducker 
▼.  Bumham,  aupm. 

Thus  a  devise  to  a  wife  for  life  with  remainder 
to  oertain  named  children  with  a  subeequent  pro- 
yislon  that  If  anj  of  the  children  die  before  the 
wife  the  property  is  to  be  equally  divided  amonjr 
the  survivors,  creates  a  vested  remainder  subject 
to  execution;  but  where  the  devise  is  to  the  wife 
for  life  and  at  her  death  to  such  of  the  children 
as  shall  then  be  liviciir,  the  intent  which  is  oon- 
troUinir  Is  that  the  remainder  shall  not  vest  until 
the  death  of  the  wife,  the  children  taking  as  sur- 
vivors of  the  wife,  though  in  the  absence  of  any- 
thing showing  such  Intent  words  of  postponement 
will  be  presumed  to  relate  to  the  enjoyment  of  the 
estate  and  not  to  the  vesting  thereof.   Ibid. 

So  a  conveyance  of  real  estate  to  the  use  of  a 
husband  and  wife  for  their  joint  lives,  then  to  his 
use  during  life  and  after  his  death  to  their  chil- 
dren, creates  an  entate  in  the  husband  and  wife  for 
their  joint  lives  which  is  not  subject  to  execution 
for  his  debts,  but  his  life  estate  based  upon  the 
contingency  of  his  survivorship  is  subject  to  seiz- 
ure and  sate  under  execution  against  him.  Boanes 
▼.  Archer,  i  Leigh,  660. 

Likewise  where  a  devise  is  to  such  of  several 
persons  a^  shall  be  alive  at  the  termination  of  the 
particular  estateuntll  that  time  the  lands  cannot 
be  taken  and  sold  on  execution  against  any  of  such 
persons,  their  interests  being  nothing  bat  con- 
tingent remainders  not  subject  to  levy  and  sale. 
Haward  v.  Peavey,  128  111.  420. 

So  also  a  will  creating  spendthrift  trusts  for  the 
benefit  of  the  testator's  children  and  grandchil- 
dren providing  that  either  at  the  death  of  the  last 
survivor  of  such  children  and  grandchildren,  who 
may  be  living  at  the  time  of  his  death  or  at  the  ex- 
piration of  twenty-one  years  from  his  own  death, 
whichever  event  should  first  happen,  the  estate 
should  vest  in  the  persons  entitled  to  the  income 
for  distribution,  leaves  it  uncertain  as  to  who  will 
be  the  kecipient  of  the  estate  at  the  time  of  distri- 
bution, and  the  interest  in  the  estate  thereby  cre- 
ated is  therefore  contingent  and  not  subject  to 
seizure  on  an  execution  attachment.  Patterson  v. 
Caldwell,  124  Pa.  456. 

In  Jackson  ▼.  Middleton,  62  Barb.  9,  which  was 
a  case  of  a  grant  made  to  one  for  life  and  after 
his  death  to  his  heirs  and  assigns  forever,  it  was 
held  that  the  contingent  remainder  thereby  cre- 
ated was  not  subject  to  levy  and  sale  upon  execu- 
tion under  a  statute  charging  judgments  upon 
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lands,  tenements,  real  estate,  and  chattels  real,  and 
directing  the  sale  of  such  estates  by  the  shertlE^ 

In  Moore  ▼.  Ltttel,  41  N.  Y.  00,  however,  which 
was  a  ease  arising  upon  the  same  grant  as  that  set 
forth  in  Jackson  v.  Middleton,  supra,  it  was  held 
that  the  remainder  though  liable  to  open  and  let 
in  afterl>om  children  and  subject  to  be  defeated  as 
to  any  parttoular  charge  by  his  death  before  that 
of  his  father,  is  a  vested  and  not  a  contingent  re- 
mainder. (Justices  Grover,  Daniel,  and  Hunt  dis- 
senting.) 

So  In  Sheridan  v.  House,  4  Abb.  App.  Dea  OS,  4 
Keyee,660,  which  case  also  arose  upon  tlie  grant 
set  forth  in  Jackson  ▼.  Middleton,  supno,  it  was 
held  that  where  lands  are  conveyed  to  one  for  lifs 
and  after  his  death  to  his  heirs  bbA  assigns  forever, 
the  heirs  have  a  vested  estate  in  the  remainder 
which  Is  subject  to  execution,  and  it  Is  not  made 
contingf^t  by  its  liability  to  be  defeated  or  modi- 
fled  by  the  death  of  any  of  the  children,  who  are 
to  take  the  remainder,  or  the  birth  of  other  chU. 
dren  during  the  lifetime  of  the  life  tenants 

A  devise  to  teetator*s  widow  during  life  or  widow- 
hood and  after  her  death  or  marriage  to  another 
in  fee  creates  a  vested  remainder  in  fee  in  the  lat- 
ter which  may  be  levied  upon  and  sold  under  exe- 
cution for  his  debts  during  the  continuance  of  the 
life  estate.  Harrison  ▼.  Maxwell,  2  Nott  A  MoOL 
847, 10  Am.  Dec.  OIL 

But  where  lands  are  devised  to  one  for  life  and 
at  his  death  to  such  of  his  children  as  might  be 
then  living  and  the  issue  of  such  as  have  died  leav- 
ing issue,  and  If  such  life  tenant  should  die  leaving 
no  issue  living  at  his  death,  then  to  a  third  person 
in  fee,  the  contingent  Interest  of  such  third  person 
cannot  be  taken  and  sold  on  execution  against  him 
while  the  life  tenant  remains  unmarried  and  with* 
out  children,  tbe  court  saying  that  continsrent  re- 
mainders, oondltional  Umitations,  and  executory 
devises  are  not  assignable  at  law  and  therefore 
cannot  be  sold  under  execution.  Watson  ▼.  Dodd, 
68  N.  0.888. 

Where  lands  are  devised  to  testator^s  wife  tUl 
their  youngest  child  becomes  of  age,  remainder  to 
the  two  sons,  charged  with  legacies  to  be  paid  to 
the  dnughters,  and  In  case  of  tbe  death  of  elttier 
son  without  issue,  to  the  other  in  fee,  and  one  of 
the  sons  dies,  the  interest  of  the  other  including 
that  which  came  to  him  through  tbe  death  of  his 
brother,  is  subject  to  execution  though  the  estate 
of  tbe  brother  has  not  terminated.  Drake  v. 
Brown.  08  Pa.  2S3. 

So  in  White  v.  McPheeters,  75  Mo.  tOK.  it  was  held 
that  where  lands  are  conveyed  In  trust  for  the  use  of 
a  married  woman  during  her  natural  Ufe  remalndtsr 
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828;  Cline  t.  Catron,  22  Gratt.  884;  Lancoiter 
▼.  WiUon,  27  Gratt.  680;  Burtners  v.  Keran, 
^  Gratt.  64;  Neaie  v.  Uts,  75  Ya.  480. 

Ptnncyer  v.  je</f,  86  U.  8.  714,  24  L.  ed. 
666,  does  oot  mie  this  case. 

The  decisioDS  of  the  United  Stntes  Supreme 
CoQrt  are  not  binding  on  the  state  courts  ex- 
cept in  cases  inyolving  a  federal  question. 
W  hen  the  United  States  court  comes  to  pass 
on  the  validity  of  a  judgment  of  a  state  court, 
it  applies  to  it  the  same  rule  that  is  applied 
-when  the  courts  of  one  state  conae  to  judge  of 
the  validity  of  the  judgments  of  the  courts  of 
another  state.  No  judgment  in  personam  is 
binding  unless  the  defendant  has  been  served 
with  process  or  voluntarily  appeared  in  the 
suit;  and  that  the  record  of  the  judgment  may 
be  contradicted  as  to  the  facts  necessary  to  flfive 
the  court  jurisdiction  against  its  recital  of  their 
existence.  This  rule  is  very  different  from  the 
rule  of  a  state  court  in  judging  of  the  yalidity 
of  a  judgment  of  its  own  state  courts. 


I  Bowler  v.  ffuiton,  80  Gratt  266, 82  Am.  Kep. 
678,  announces  aud  applies  in  the  strongMt 
terms  this  international  rule.  Our  state  court 
has  adopted  very  different  principles  than  those 
declared  by  the  court  in  Pennoyer  v.  Neff,Bujyra; 
WiUiamaon  v.  Oayle,  7  Gratt.  152:  ScJiofield  v. 
Cox,  8  Gratt.  628;  Fisher  v.  Mare?i,  28  Gratt.  776. 

Under  these  cases  not  only  may  a  personal 
judgment  be  entered  against  the  nonresident 
defendant,  but  that  judgment  creates  a  lien  on 
the  real  estate. 

T.  W.  Young  conveyed  with  general  war- 
ranty, '*all  his  interest  being  that  of  one  of  the 
children  of  Ann  P.  Young**^in  the  proper:^  ..* 
question. 

It  is  immaterial  whether  hv.  died  had  suc^ 
interest  or  not  or  any  title  to  it  or  not.  He 
is  now  entitled  and  his  covenant  estops  him 
from  denying  that  he  was  entitled;  his  deed  was 
an  affirmation  that  he  was  entitled,  and  he  is 
not  now  allowed  to  say  he  was  not  entitled. 

Baine$  v.   Walker^  77  Va.  82;  Gregory  v. 


in  fee  simple  In  trust  for  her  husband  should  he  sur- 
vive her,  the  trustee  oovenaDtloK  to  ooovey  to  the 
•urviTor,  and  to  oonvej  to  any  penon  designated 
by  them  upon  their  ^int  request,  the  remainder  la 
•abject  to  execution  under  a  statute  makinir  all 
real  estate  of  which  the  defendant  Isselsed  whether 
in  law  or  in  equity  subject  thereto  whether  it  Is  a 
vested  or  a  contiDgrent  remainder,  ths  court  not 
deemlnir  it  necessary  to  decide  which  it  was. 

A  statute  providing  that  the  creditor  may  levy 
tais  execution  upon  the  real  estate  of  the  debtor, 
authoriKS  a  levy  upon  every  species  of  estate  in 
land,  a  vested  remainder  or  reversion  falling  with- 
in the  meaning  of  the  term.  Williams  v.  Amory, 
UMasB-tt. 

And  an  estate  in  remainder  In  real  estate  Is  prop- 
erty within  a  statute  making  '^property  debts  and 
other  eftects  subject  to  execution.**  Iiockwood  v. 
Kye,  2  Swan,  61S,  68  Am.  Dec.  78. 

And  it  is  within  a  provision  subjecting  houses, 
lands,  and  other  hereditaments  and  real  estate  to 
execution  for  the  payment  of  debts.  Harrison  v. 
Maxwell,  1  Nott  &  MoC.  847. 10  Am.  Dec.  (OL 

Under  the  Miasourl  statute  providing  tbat  all 
real  estate  whereof  a  defendant  Is  seised  either  in 
law  or  in  equity  shall  be  subject  to  seizure  and  sale 
under  execution,  contingent  as  well  as  vested  re- 
mainders are  subject  theretOb  White  v.  MoPheet- 
eaktuprcL 

In  Kissom  v.  Nelson.  2  Helsk.  4,  It  was  held  that  a 
remainder  must  be  levied  on  and  p"li  as  such,  and 
that  it  will  not  pass  by  a  Xevy  :  •  >.ile  In  general 
terms. 

But  In  Atkins  v.  Bean,  14  Mass.  404,  in  which  an 
execution  was  extended  upon  an  undivided 
seventh  part  of  a  remainder  In  fee  when  the  judg- 
ment debtor  owned  but  ninesixty-tourthsof  it, 
the  court  held  tbat  this  was  sufficient  to  pass  the 
Judgment  debtor's  title. 

Right  of  dower. 

The  mere  right  of  a  widow  to  have  dower  as- 
aigned  to  her  In  the  lands  of  her  husband  before 
actual  assignment  cannot  be  taken  on  execution 
imder  a  judgment  against  her  for  her  debts.  Nason 
▼.  Allen,  6  Me.  479:  Pennington  v.  Yell,  11  Ark.  212, 
SB  Am.  Deo.  282;  Graham  v.  Moore,  6  Harr.  (Del.) 
SIB;  Blaln  ▼.  Harrison,  11  111.  884;  Summer  v.  Babb, 
18  UL  488;  Newman  v.Wiiletts,  48  III.  634;  Petty  v. 
Mailer,  lis  B.  Mon.  601;  Gooch  v.  Atkins,  14  Mass. 
878:  Torrey  v.  Minor,  1  Smedes  ft  M.  480;  Wallis  v. 
Doe,  2  Smedes  A  M.  220;  Ugon  v.  Spencer,  68  Miss. 
IT;  Tompldns  v.  Fonda,  4  Paige,  448,  8  U  ed.  610; 
Waller  v.  Mardus,  20  Mo.  25. 


Previous  to  Its  aaslgnment  a  dower  right  Is  not 
an  estate  of  freehold  subject  to  execution.  Tomp- 
kins V.  Fonda,  supra. 

It  is  a  mere  potential  interest  amounting  to  noth- 
ing more  than  a  chose  in  action.  Pennington  v. 
TelKTorrey  v.  Minors,  and  Waller  v.  Mardus,  supra. 

Thus  where  a  widow  remarries  and  her  unas- 
slgned  dower  in  the  lands  of  her  former  husband 
Is  seized  and  sold  under  execution  for  a  debt  of  the 
subsequent  husband,  the  purchaser  cannot  be  re- 
garded as  a  creditor  and  be  substituted  in  the  place 
of  the  plaintiff  in  the  execution.  Waller  v.  Mar- 
dus, supra. 

A  right  of  dower  creates  no  seisin  In  the  widow 
which  can  be  attached  or  taken  on  execution  by 
the  widow's  creditors  until  it  has  been  assigned  to 
her  even  though  she  be  in  actual  poesession  with 
the  acquiescence  of  the  persons  in  interest.  Mc- 
Mahon  v.  Gray,  6  L,  R.  A.  748, 160  Mass.  280. 

And  the  fact  that  a  widow  Is  in  possession  of  the 
mansion  house  of  her  husband  before  dower  Is  as- 
signed, does  not  subject  the  right  to  seizure  and 
sale  under  execution,  its  possession  t>eiug  only 
in  quarantine.    Shields  v.  Batts,  6  J.  J.  Marsh.  12. 

Nor  will  a  statute  providing  that  lands  may  be 
taken  on  execution  after  the  expiration  of  eighteen 
months  after  the  owner's  death  making  no  reserva- 
tion of  the  right  of  dower  Interfere  with  the 
wldow*8  right  to  remain  In  the  mansion  house  of 
her  deceased  husband.  Stokes  v.  MoAllister,  2  Mo. 
168. 

Thelnterestof  a  widow  under  the  Pennsylvania 
act  providing  for  partition  among  children  and 
that  her  portion  shall  remain  charged  upon  the 
land  and  be  recoverable  in  like  manner  as  rents,  is 
in  the  nature  of  a  rent  charge,  and  it  may  be 
seized  and  sold  under  execution  when  sufficient 
personalty  cannot  be  found  under  the  Pennsyl- 
vania statute  authorizing  the  seizure  and  sale  of 
**all  lands,  tenements,  and  hereditaments  whatso- 
ever.** The  point  was  decided  upon  an  objection 
to  evidence  of  a  sale  and  deed  under  execution. 
Shaupe  v.  Sbaupe,  12  Serg.  ft  R.  0;  Thomas  v.  Simp- 
son, 8  Pa.  00. 

And  in  Pitts  v.  Hendrix,  6  Ga.462,  it  was  held 
(Citing  Thomas  v.  Simpson,  supra)  that  when  a  wife 
remains  in  possession  of  her  husband's  lands  after 
his  death,  her  possession  is  such  an  interest  in  the 
lands  as  may  k>e  seized  and  sold  under  execution. 

The  common- law  doctrine  that  a  right  of  dower 
before  assignment  is  not  subject  to  execution  is  not 
changed  by  a  statute  giving  married  women  one- 
third  part  for  Uf e  of  all  the  lands  of  which  their 
husbands  died  seised  and  authorizing  them  to  re- 
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Ft&pUi,  80  Ya.  855;  Burtnen  ▼.  Keran,  24 
Gratt.  42;  IkmoeU  ▼.  Bucfianan,  8  Leigh,  894, 
28  Am.  Dec.  280. 

If  the  splsio  or  possession  of  a  particular  es- 
tate is  affirmed  in  the  deed,  either  in  express 
terms  or  by  necessary  implication,  the  crantor 
and  all  persons  in  privity  with  him  shall  be 
estopped  from  ever  afters  aids  denying  that  he 
was  so  seised  and  possessed  at  the  time  he  made 
the  conyeyance.  The  estoppel  works  upon 
the  estate  and  binds  an  after-acquired  title  as 
between  parties  and  privies. 

Be^noldt  v.  Cook,  88  Va.  817;  Van  BenMeUur 
T.  Kearney,  62  U.  S.  11  How.  297,  18  L.  ed. 
708;  Moore  v.  Crawftyrd,  180  U.  8.  122,  82  L. 
ed.  878;  Byan  t.  United  States,  186  V.  S.  68, 
84  L.  ed.  447;  2  Smith,  Lead.  Cas.  6th  Anu  ed. 
789  (687)  780  (688)  731. 

A  contingent  remainder  Is  a  mere  ri|;ht,  and 
cannot  be  transferred  before  the  contingency 
happens,  otherwise  than  by  way  of  estoppel. 


Any  conyeyance  by  matter  of  record  or  hy 
deed  indented,  of  an  executory  or  oontingeat 
interest  will  work  an  estopjpel.  Eatoppels  ex- 
ist when  no  interest  passes  from  the  party. 

1  Lomax,  Dig.  602;  4  Kent,  Com.  260.  261. 

The  proyisions  of  the  code  relative  to  tha 
effect  of  deeds  are  broad  enough  to  include 
the  conveyance  of  pretended  titles  to  land. 

MiddUton  y.  Amolde,  18  Gratt.  489;  2  Story, 
Eq.  Jur.  §  1040&. 

Hinton*  J.,  delivered  tha  opinion  of  Uio 
court: 

By  his  will,  which  was  probated  in  February, 
1886,  one  Tapley  Webb,  of  the  dty  of  PortV 
mouth,  devised  the  two  lots  of  land,  with  the 
buildings  thereon,  in  the  proceedings  men- 
tioned, to  his  daughter  Ann  Porter  Young,  for 
life,  with  remainders  in  fee  to  such  of  her  is- 
sue as  miffht  be  living  at  her  death.  On  the 
5th  day  or  November,  1884.  Mrs.  Young  died. 


tain  possession  of  the  plantatioD  dwelling  house  of 
the  deceased  husband  uotU  dower  Is  assiioied. 
Idgon  v.  Speocer,  68  Miss.  87. 

Tenaneiy  by  ourteay  inUiaU^ 

Where  a  wife  acqnlres  or  owns  a  freehold  estate 
and  issue  Is  bom  alike  capable  of  iDherltiajr,  the 
husband  becomes  a  tenant  by  the  curtesy  iaitiate. 
and  has  an  estate  in  such  freehold  which  may  be 
seized  and  sold  under  execution  for  the  payment 
of  Judgments  against  him.  NationaUMetropolitan 
Bank  of  Wasbington  v.  Hits,  1  Mackey.lll;  Maoley 
y.  Bonham,  62  Ark.  86^  Sbortall  v.  Hinckley,  81 
lU.  219;  Day  y.  Cochran,  24  Miss.  261;  Schermerhom 
y.  Miller,  9  Cow.  488:  Canby  v.  Porter,  12  Ohio,  78; 
Mattooks  v.  Steams,  9  Vt.  SM. 

The  interest  of  one  who  is  in  poasesBion  of  prem- 
ises by  virtue  of  a  conveyance  thereof  in  fee  to  his 
wife  within  rules  relating  to  attachment  and  ex- 
ecution is  a  freehold  estate  during  their  joint 
lives,  and  a  freehold  in  remainder  to  himself  for 
life  as  tenant  by  the  curtesy.  Canby  v.  Porter, 
supra.  To  the  same  effect.  Brown  y.  Gale,  6N.  H. 
417. 

And  the  life  estate  of  the  husband  together  with 
the  wifeVi  remainder  constitutes  the  entire  estate  in 
or  title  to  the  property.  Sbortall  v.  Hinckley, 
aupra. 

The  role  would  be  the  same  where  the  levy  is 
made  before  the  death  of  the  wife,  where  the  cur- 
tesy is  initiate,  as  where  made  after  it  becomes 
consummate  by  her  death;  the  estate  when  initiate 
is  the  bustmnd's  freehold,  and  when  consummate 
it  can  be  nothing  more.  i26Winne,lLans.614.  Tbis 
statement  which  was  not  necessary  to  the  decision 
was  made  in  case  a  holding  that  the  husband^s 
oommon-law  estate  by  the  curtsey  is  abolished  in 
New  York  in  all  the  wif6*8  property  affected  by  the 
Married  Women^s  Actof  1848, 1849. 

Where  one  of  the  heirs  of  an  intestate  is  a  married 
woman  her  husband  has  an  interest  vesting  at  the 
instant  of  the  death  of  the  intestate  even  though 
no  settlement  of  the  estate  has  been  made,  which 
may  be  attached  or  taken  on  execution  for  his  debts. 
Hyde  V.  Barney,  17  Vt.  280,  44  Am.  Dec.  885. 
to  And  when  a  husband  and  wife  are  seised  of  a  re- 
mainder in  fee  in  her  right  he  has  a  present  vested 
Interest  against  which  an  execution  against  him 
may  be  extended.    Brown  v.  Gale,  5  N.  H.  410. 

In  Gentry  v.  Wagstaff,  14  N.  C.  270,  however,  it 
was  held  that  the  husband  acquires  no  interest  in 
a  vested  remainder  belonging  to  his  wife,  and  a 
sale  thereof  upon  execution  against  the  husband 
passes  nothing  to  the  purcha8er,the  court  adopting 
the  rule  that  a  husband  can  acquire  no  mterest  in 
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the  estate  of  his  wife  of  which  he  Is  not  actually 
seised.  But  in  this  cose  there  had  been  no  living  Is- 
sue and  therefore  the  tenancy  was  not  by  the  cur- 
tesy initiate. 

The  levy  of  an  execution  against  a  husband  upon 
bis  wife*s  land  will  pass  his  interest  m  the  land 
whatever  it  may  be  or  however  it  may  have  been  d^ 
rived,  though  the  return  does  not  show  whether  he 
is  entitled  to  curtesy  or  not,  or  describe  the  land  as 
being  held  in  the  right  of  the  wife.  Utchlleld  y, 
Cudworth,  16Pick.28. 

And  the  extent  of  an  execution  upon  lands  as 
those  of  the  debtor  owned  in  fee  when  in  fact  he 
was  a  tenant  by  curtesy  initiate  vests  In  the  credi- 
tor a  freehold  estate  for  the  life  of  the  debtor. 
Mechanics  Bank  in  Newburyport  v.  Williams.  17 
Pick.  438. 

The  moment  the  wife  acquires  title  to  land  the 
rights  of  the  husband  therem  are  perfected  and  the 
liiability  of  his  interest  to  execution  for  his  debts 
attaches,  and  is  not  affected  by  the  subsequent  en- 
actment of  statutes  securing  to  married  women 
their  rights  to  property.  Beale  v.  Knowles,  45  Meu 
478:  McLeUan  v.  Nelson,  27  Me.  120;  Meyers  v.  Gale, 
45  Mo.  416;  Harvey  v.  Wickham,28  Mo.  U2;  Cun- 
ningham V.  Gray,  20  Mo.  170. 

Where  estate  by  the  curtesy  vests  before  the 
pcusage  of  an  act  changing  the  common  law  with 
reference  to  what  property  is  subject  to  execution* 
the  estate  is  liable  whether  the  credit  was  given  be- 
fore or  after  the  passage  of  the  law.  National 
Metropolitan  Bank  of  Washington  v.  Hits,  1  Mao- 
key,  112. 

The  Connecticut  statute  providing  that  the  In* 
terest  of  a  married  man  in  the  real  estate  of  his 
wife  shall  not  be  taken  by  attachment  or  execution, 
however  with  a  proviso  that  the  act  shall  not  affeot 
stilts  then  pending,  exempts  any  suit  then  pending 
and  the  Judgment  therem  rendered,  from  Uie  oper^ 
ation  of  the  act  so  that  an  attacbmeot  creditor 
whose  suit  was  pending  at  the  time  of  the  enact, 
ment  of  the  statute  may,  after  the  lien  of  his  at- 
tachment has  expired,  levy  bis  execution  upon  the 
husband^s  interest  in  the  wife's  real  estate.  John- 
ston V.  Chapman,  85  Conn.  660. 

A  statute  providing  that  the  separate  property  of 
a  wife  shall  not  be  liable  for  her  husband*s  debts 
does  not  exempt  his  estate  by  the  curtesy  from  lia- 
bility to  levy  and  sale  for  his  debts.  Uhler  v.  Ad- 
am, 1 D.  C.  App.  862. 

And  the  effect  of  an  act  providing  that  no  real 
estate  acquired  by  marriage  shall  be  liable  to  exe- 
cution during  the  life  of  the  wife  for  the  debts  of 
the  husband,  is  not  to  destroy  the  right  of  curtesy 
but  merely  to  suspend  the  right  of  execution  on 
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leaTing  the  following  inue:  Robert  W.  Yoaiiff, 
Jr.,  Tapley  W.  Young,  Anna  Virginia  d'Ab- 
iMdie,  and  Nathaniel  F.  Young;  and  upon  her 
death  the  remainders,  which  nad  theretofore 
been  contingent,  became  vested.  In  June, 
1886,  this  suit  was  instituted.  In  their  bill  the 
pkinlifls,  who  are  tiie  above-named  remain- 
dermen, ask  for  a  partition  of  the  property, 
which  they  allege  Is  free  from  incumbrance, 
although  they  say  that  th^  are  informed  that 
the  interest  of  Bobert  W.  Young,  Jr.,  is 
claimed  to  be  affected  and  charged  with  a  Judg- 
ment recovered  against  him  at  the  April  term, 
1874,  of  the  hustings  court  of  Portsmouth,  in 
an  action  brought  by  his  uncle  N.  P.  Young, 
but  that  said  judgment  is  void,  the  said  court 
having  had  no  Jurisdiction  to  render  It;  and 
that  the  interest  of  said  Tapley  W.  Young  is 
claimed  to  be  affected  and  charged  with  a  de^d 
of  trust  made  by  said  Tapley  'WTYoung  to  RY. 
Boykin,  trustee,  in  whose  place  and  stead  R. 
G.  "Marshall  has  been  substituted,  but  the  said 
deed  of  trust  constitutes  no  charge  upon  the 
■aid  interest  of  said  Tapley  W.  Young,  and  is 
of  no  effect.  And,  after  making  some  other 
allegations  not  material  to  these  proceeding, 
the  bill  prays  that  N.  P.  Young,  Nathaniel  F. 
Toung,  and  R.  C.  Marshall,  trustee,  be  made 


defendants,  and  required  to  answer  the  same. 
That  partition  be  made  of  the  said  real  estate, 
or  that  the  same  be  sold,  and  the  proceeds  di- 
vided. And  that  the  cause  be  referred  to  one 
of  the  commissioners  of  the  court  to  take  and 
report,  among  others,  the  following  accounts: 
(1)  An  account  of  all  liens  and  charges  against 
the  interest  of  said  Tapley  W.  Young,  and  the 
priorities  thereof;  (2)  an  account  of  all  liens 
and  charffes  against  the  interest  of  Robert  W. 
Young,  Jr.,  and  the  priorities  thereof.  That 
a  decree  be  entered  aetermining  the  validity 
and  priority  of  all  liens  existing,  or  claimed  to 
exist,  against  the  said  property,  or  the  interest 
of  either  parly  therein,  and  that  an  injunction 
be  awarded,  restraining  said  R.  C.  Marshall, 
trustee,  and  N.  P.  Young,  from  making  any 
sale  under  said  deed  of  trust  The  commis- 
sioner reported  that  the  judgment  constituted 
no  lien  or  charge  on  the  interest  of  R.  W. 
Young,  Jr.,  and  that  the  deed  of  trust  executed 
by  T.  W.  Young  to  R  V.  Boykin,  trustee, 
dated  the  8d  of  February,  1858,  was  a  valid 
lien  on  the  one  fourth  interest  of  T.  W.Young 
in  said  property.  The  first  of  these  reports 
was  duly  excepted  to  b^  N.  P.  Young,  and 
was  excepted  to  by  the  said  Tapley  W.Young. 
At  the  hearing  the  court  entereid  a  decree  sus- 


the  part  of  the  husband^s  orediton  dorlnv  the  Uf e 
of  the  wife.  Bloe  v.  Hoffman,  85  Md.  8M;  Sohlndel 
V.  Schindel,  li  Md.  209;  hogma  v.  HoGiU,  8  Md.  Ml; 
Anderson  v.  Tydlngs,  Id.  4S7, 68  Am.  Deo.  706;  White 
T.  Dorrls,  86<Mo.  18L 

Under  the  Rhode  Island  statute  providing  that 
the  real  estate,  obattels  real,  etc,  of  a  married  wo- 
man shall  be  so  secured  to  her  sole  and  separate 
uae  that  the  same  and  the  rents,  profits,  and  inoome 
thereof  shall  not  be  liable  to  be  attached  or  in  anj 
way  taken  for  the  debts  of  her  husband,  a  tenancy 
by  the  curtesy  initiate  is  not  subject  to  attachment 
for  the  hnsband*S  debts.  Oreenwioh  Nat.  Bank  v. 
Hall,  U  R.  L  121 

So  a  statute  providlnir  that  the  real  estate  of  a 
married  woman  shall  not  be  liable  for  the  debts  of 
her  husband,  but  shall  be  deemed  and  taken  to  be 
her  separate  property,  protects  her  property  from 
■ale  on  execution  fox  his  debts  but  does  not  Impair 
his  riffhts  therein.  Junction  B.  Go.  ▼.  Harris,  9  Ind. 
164. 66  Am.  Bea  618. 

The  North  Carolina  statute  providinsr  that  oo  in- 
terest of  the  husband  in  the  real  estate  of  his  wife 
■hall  be  subject  to  sale  to  satisfy  any  execution  ob- 
tained against  him  is  designed  to  preserve  the  rigbts 
of  the  wife  during  her  life,  but  It  leaves  the  interest 
of  a  tenant  by  the  curtesy  consummate  by  the 
death  of  the  wife  subject  to  execution.  McGssklll 
▼.  McGormac  99  N.  a  548. 

Under  the  New  Fork  Statutes  of  1848  and  1849  vest- 
ing in  the  wife  the  legal  title  to  the  rents,  issues, 
and  profits  of  her  real  estate  as  against  her  hust)and 
and  his  creditors,  if  the  title  is  in  her,  it  cannot  l>e 
seiaed  to  satisfy  his  debts  without  proof  that  her 
title  is  fraudulent  as  against  his  creditors.  Gage 
T.  Dauchy,  84  N.  Y.  298. 

The  levy  of  an  execution  against  a  husband  upon 
his  life  estate  in  the  lands  of  his  wife  is  not  defeated 
under  the  Maine  Statute  of  1874,  providing  tbat  a 
married  woman  may  become  seised  of  property  In 
her  own  right  providing  It  be  made  to  appear  that 
It  did  not  in  any  way  come  from  her  husband  after 
ooverture,  unless  she  alllrmatively  proves  that  the 
property  levied  upon  did  not  thus  come  to  her. 
Eldridge  ▼.  Preble,  84  Me.  148. 

The  Pennsylvania  rule  adopted  under  the  or- 
phans* oourt  act,  however,  that  a  life  estate  is  not 
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I  subject  to  levy  and  sale  under  execution,  protects 
I  a  husband's  estate  in  the  lands  of  his  wife  as  tenant 
by  the  curtesy  Initiate  from  such  seizure  and  sale. 
8nav«ly  v.  Wagner,  8  Pa.  27S,  45  Am.  liep.  640:  Kints 
V.  I.ong,  80  Pa.  toil  Parget  v.  Stambaugb,  2  Pa.  485; 
Oonlon  V.  f  iighram,  1  Grant,  Cas.  166. 

Uut  where  the  estate  of  the  wife  has  been  con- 
verted Into  money  by  a  partition  between  the 
heirs  of  the  one  from  whom  it  descended,  the  ex^ 
oution  creditor  Is  entitled  to  possession  of  the  fund 
in  the  hands  of  the  husband  and  to  take  the  pro- 
duce thereof  during  his  life,  giving  such  security 
for  Its  restoration  to  tlie  wife  at  his  death  as  the 
court  may  direct.  Lancaster  County  Bank  v. 
Stauffer,  10  Pa.  896. 

A  decree  of  divorce  a  vinculo  upon  suit  of  the 
wife  of  a  Judgment  debtor,  though  rendered  In 
another  state,  determines  the  right  of  the  Judg- 
ment creditor  who  had  levied  bis  execution  upon 
the  rents  and  profits  of  lands  held  by  the  Judgment 
debtor  In  the  right  of  his  wife  as  her  dower  in  the 
estate  of  her  former  hust)and.  Barber  v.  Boot,  10 
Mass.  260. 

And  where  a  decree  of  divorce  a  menaa  et  thoro 
Is  rendered  against  a  husband,  his  creditors  cannot 
seize  the  wife^s  separate  property  under  execution 
upon  Judgments  rendered  against  him  before  the 
divorce  but  upon  which  the  executions  were  Is- 
sued afterwards,  where  the  w1fe*s  separate  prop- 
erty Is  ordered  to  be  applied  to  the  support  and 
maintenance  of  herself  and  children.  Havlland  v. 
Bloom.  6  Johns.  Ch.  178,  SS  L.  ed.  92. 

A  husband's  life  estate  in  bis  wlfe*8  lands  may  be 
taken  under  execution  either  by  taking  the  rents 
and  profits  for  a  definite  period  or  by  taking  tbe 
whole  life  estate  at  an  appraisal  founded  on  a 
proper  estimate  of  the  probability  of  human  life. 
Litchfield  V.  Cudworth,  15  Pick.  Zi. 

And  an  execution  against  the  estate  of  a  tenant 
by  the  curtesy  may  be  extended  upon  the  land 
either  by  metes  and  t>ounds  or  on  the  rents  and 
profits.   Roberts  v.  Whiting.  16  Mass.  186. 

In  Mattocks  v.  Stearns,  9  Vt.  386.  It  was  said  that 
tbe  mode  of  levy  upon  tlie  estate  of  a  husband  who 
holds  by  tenancy  by  the  curtesy  initiate  should  be 
by  metes  and  bounds  exhausting  his  interest  as 
far  as  the  levy  extends.  V.  H.  B. 
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tehiinic  the  exception  of  R.  W.  Touog,  and 
holdiD^i  tbe  judgment  a  lien  upon  the  one- 
fourth  interest  of  the  9aid  R  W.  Young,  Jr., 
and  tbe  deed  of  trust  a  lien  upon  the  one-fourth 
interest  of  said  Tapley  W.  Young,  and  from 
this  decree  tliis  appeal  is  taken. 

Upon  a  careful  consideration  of  the  case,  the 
court  is  of  opinion  that  the  corporation  court 
of  Norfolk,  to  which  the  said  suit  was  trans- 
ferred, clearly  erred  in  holdioi?  the  Judfirment 
a  valid  lien  upon  the  interest  of  R  W.  Young 
in  said  property,  for  the  reason  that  the  court 
never  had  jurisdiction  of  the  case.  The  pro- 
ceedines  were,  as  tbe  record  shows,  com- 
mencea  by  attachment  sued  out  on  the  31st 
October,  1878,  long  before  the  death  of  said 
Ann  P.  Young,  before  the  remainder  of  R.W. 
Young  had  become  vested,  and  while  he  had 
no  interest  in  said  property  which  could  be 
subjected  to  a  lien  of  attachment.  In  the  opin- 
ion of  this  court,  the  words  "estate  or  debts" 
due  him  "within  the  county  or  corporation  in 
which  the  suit  is,"  in  section  1,  chap.  146,  Code 
1873.  were  not  intended  to  apply  to  a  mere 
possibility,  such  as  the  said  R  W.  Young  bad 
at  the  time  the  said  attachment  was  sued  out: 
and  aa  he  was  a  nonresident,  and  tbe  court 
never  acquired  lurisdiction  of  his  person,  there 
was  no  foundation  for  the  judsment,  and  liie 
same  is  absolutely  null  and  voia. 

We  think,  however,  that  the  court  was 
clearly  right  in  holding  the  deed  of  trust  to  be 
a  lien  upon  the  one-fourth  interest  of  Tapley 
W.  Young,  although  the  deed  was  made  be- 
fore tbe  said  Tapley  W.  Young  had  acquired 


a  vested  interest  in  the  propertv.  At  common 
law,  it  is  ti  ue,  a  naked  possibility,  such  as  this 
remainder  (which  was  uncertain  as  to  tbe  per- 
son) was,  could  not  be  the  subject  of  assign- 
ment or  conveyance.  But  "this  matter,"  as 
Mr.  Miner  expresses  it,  is  assisted  in  Ylrgloia 
bv  statute,  which  provides  that  any  inierest  or 
claim  to  real  estate  may  be  disposed  of  by  deed 
or  will.  2  Miner,  Inst.  862;  Code,  §  24ia 
"Tbe  effect  of  this  enactment,"  as  was  said  bj 
the  supreme  court  of  Kentucky  in  Nuti&r  ▼. 
BuueU,  3  Met.  (Ky.)  168,  «*i8  to  obviate  atonoe 
all  tbe  difficulties  growing  out  of  the  distinc- 
tions which  had  been  established  by  judicial 
construction  between  such  estates  as  were 
alienable,  and  such  as  were  not  It  wiU  noC 
be  doubted,  we  suppose,  that  tinder  this  stat- 
ute every  conceivable  interest  in  or  daim  to 
real  estate,  whether  present  or  future,  vested 
or  contingent,  and  however  a^uired,  may  be 
disposed  of  by  deed  or  wilL  FauUsnm'  v.  Da- 
«t>,  18  Oratt  674,  98  Am.  Dec.  698.  But  if 
this  were  otherwise  it  would  operate,  as  we 
think,  as  an  estoppel.  Burinen  v.  Eeran,  24 
Oratt.  42;  Rainei  v.  Walker,  77  Va.  92;  Greg- 
ory V.  Peopiet,  80  7a.  865;  Waiscm  v.  Dodd^  68 
N.  C.  628.  For  these  reasons  the  decree  of 
the  corporation  court  of  Norfolk  must  be  re- 
versed in  the  particular  indicated,  and  tbe 
cause  must  be  remanded  to  be  proceeded  with 
in  accordance  with  the  views  herein  expressed. 
Betened  in  part  and  affirmed  in  pari, 

Faontleroyt  J.^  ooncurs  in  the  result,. 

Rehearing  denied. 


NEBRASKA  SUPREME  COURT. 


Patrick  W.  (ycONNOR.  Ffff.  in  Err., 

V, 

Fred  WALTER. 

( Neb, ) 

*!•  Where  there  were  due  a  resident  of 
Nebraakaf  ft*om  a  railroad  eompany 
operatin^  a  line  of  railroad  throu|ph 
Iowa  and  Nebraekat  wa^fes*  wbicti,  in 
Nebraska,  were  exempt  from  exeoution  and  at- 
taobmeot  prooess,  but  which,  nevertheless,  by 
m<*an8  of  an  assiffnmeDt  of  the  olaim  against  tbe 
party  entitled  to  suob  exemption  to  a  resident  of 
Iowa,  were  prooured,  by  the  ffarntehment  of  said 
railroad  company  in  Iowa,  to  be  applied  to  the 
payment  of  said  claim,  the  assUroor  of  such 
claim  Is  liable  to  mich  debtor  for  the  amount  so 
appropriated  without  bis  ci.  Dseoti 

S«  As  between  said  asusiflrnor  and  tbe 
party  entitled  to  the  benefits  of  sneh 
exemption  in  Nebraska,  the  proceedings  in 
Iowa  were  in  no  sense  res  fudieaUu 

(July  »,  laoa) 
^HeadDOtes  by  Ktan,  C. 


NoTB.— On  tbe  subject  of  the  protection  of  non- 
residents airalnst  garnishment  proceedings  tbe 
ebove  case  strengthens  tbe  autboritieH  which  deny 
the  power  of  court  to  take  away  tbe  chose  In  action 
of  a  nonresident  who  Is  out  of  the  jurisdiction  by 
gamlsblng  the  debtor.  See,  on  this  subject.  Mlssou- 
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ERROR  to  the  IHstrict  Coort  for  Lancaster 
County  to  review  a  Judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  the 
amount  of  wages,  exemption  of  which  plaintiif 
had  been  det>nved  of  by  reason  of  garnishment 
proceedings  in  another  state  by  an  assignee  of 
defendant,  to  whom  plaintiff  owed  a  certain 
debt.    Affirmed. 

The  facts  are  stated  in  the  commissionei^s 
opinion. 

Mefun.  Sawyer  At  Snell»  for  plaintiir  in 
error: 

Can  a  resident  of  this  state  sue  another  in  the 
courts  of  a  sister  state  and  by  garnishment 
there  appropriate  certain  of  the  debtor^s  prop- 
erty to  the  payment  of  his  claim  which  by  the 
laws  of  this  state  is  exempt? 

Wright  Y.  Chieaao,  B.  A  Q.  R.  Co,,  10  Keb. 
176,  56  Am.  Rep.  747,  held  that  where  a  debt 
is  contracted  in  another  state,  bv  whose  lawa 
it  is  exempt,  the  exemption  shall  continue  in 
this  state  in  case  an  action  is  brought  on  the 
claim.  The  courts  of  Iowa  have  unifonnly 
held  tbe  contrary. 

Waller  waived  his  right  of  exemption  to  his 
wages  garnished  in  Iowa. 


rl  Pac  B.  Ck).  V.  Sharitt  (Kan.)8  L.  B.  A.  886;  and  liU- 
nois  Cent  R.  Oa  v.  Smith  (Miss.)  19  L  B.  A.  577,  and 
note;  also  the  more  recent  oases  of  Neufelder  v. 
German  American  Ins.  Go.  (Wash.)  88  U  B.  A.  887: 
Bragg  V.  Gaynor  i Wis.) 81 L.  B.  A.  lAi,  and  Dougiasa 
V.  Phenix  Ins.  Go.  (K.  Y.)  80  L.  B.  A.  118. 
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0'Ck>HiiOB  ▼.  Walter. 
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A  debtor  may  enjoin  bis  creditor  from  tend- 
ing bis  claim  into  another  Jurisdiction  for  the 
purpose  of  evading  the  exemption  law  of  tbe 
state  where  they  rraide  and  from  collecting  tbe 
claim  from  property  exempted  by  the  laws  of 
the  home  state. 

Snook  y.  SneUer,  25  Ohio  8t.  616;  Oole  t, 
€funninffham,  188  U.  8.  107,  88  L.  ed.  589. 

He  bad  bis  remedy  by  injunrtioo  if  O'Con- 
nor was  using  West  as  a  figurehead  by  which 
to  subject  wages  exempt  in  this  state  to  tbe 
payment  of  his  debt. 

If  Walter  prevails  it  would  amount  to  an 
annulling  of  tbe  Iowa  Judgment. 

Moore  ▼.  Chicago,  B,  I,  dk  P.  R,  Co,  48  Iowa, 
388;  Thompson,  Homesteads  4t  Exemptions, 


Mr.  Am  O*  Ox^eenlee*  for  defendant  in 
error: 

The  laborer  bas  bis  remedy  by  action  against 
tbe  oriffinal  creditor  if  the  latter  assiened  bis 
claim  for  the  purpose  of  bringing  suit  In  Iowa, 
and  for  tbe  purpose  of  evading  tbe  exemption 
laws  of  Nebraska. 

ACbreeht  v.  TreiUehke,  17  Neb.  205;  Ohicago, 
B.  A  Q.  R.  Go.  T.  Moore,  31  Neb.  629. 

Tbe  garnishment  proceedings  in  Council 
Bluffs  in  the  case  of  Wut  v.  Walter  in  the  Jus- 
tice court  of  N.  Schurz  are  not  entitled  to  any 
more  faith  and  credit  than  the  garnishment 
proceedings  in  Omaha  In  tbe  Justice  court  of 
Charles  Brandes  In  the  case  of  Albreeht  ▼. 
TreiUchke. 

Oooley,  Const.  Llm.  ed.  1890,  p.  186. 


(7.,  filed  the  following  opinion: 
Tbe  petition  of  Fred  Walter,  plaintiff,  al- 
leged, as  against  Patrick  W.  O'Connor,  as  de- 
fendant, that  for  a  long  time  prior  to  the  6th 
day  of  March,  1889.  the  said  plaintiff  was,  and 
ever  since  had  been,  a  married  man,  tbe  bead 
of  a  family,  and  a  resident  of  Cass  County, 
Nebraska,  and  that  during  tbe  whole  of  said 
time  the  said  plaintiff  had  lived  with  and  pro- 
vided for  bis  family,  by  day  labor,  in  the  em- 
ploy of  the  Chicago,  Burlington  &  Quincy 
Railroad  Company,  and  that  said  plaintiff  s 
aole  income  and  means  Of  support  for  himself 
and  his  family  were  the  wuges  by  plaintiff 
earned  In  said  employment;  that  on  March  6, 
1889,  one  D.  M.  West  filed  a  petition  in  the 
court  of  N.  Scburz,  a  Justice  of  the  peace  in 
the  city  of  Council  Bluffs,  Iowa,  clatmioff  to 
be  the  assignee  of  said  O'Connor  of  a  claim 
-against  plaintiff  for  tbe  sum  of  $18.60  and 
<»ets:  that  said  West  caused  tbe  Chicago,  Bur- 
lington &  Qiiincy  Railroad  Company  to  be 
garnished  and  requiring  said  railroad  company 
to  answer  as  to  the  Indebted  oess  of  the  said 
company  to  plaintiff;  that  on  March  11,  1889, 
tbe  said  railroad  company  accordingly  an 
awered  that  it  was  indebted  to  said  Walter  in 
tbe  sum  of  $56,  whereupon  said  cause  was 
continued,  and  service  was  obtained  by  publi 
cation  upon  Walter,  and  the  day  for  hearing 
was  set  for  May  10,  1889;  that  in  April,  1889. 
the  said  railroad  company  filed  an  affidavit  of 
tbe  said  Walter  that  be  was  the  head  of  a  fam- 
ily, and  that  his  wages  were  exempt  from  ex- 
ecution, and  asking  that  said  proceedings  be 
dissolved;  that  nevertheless  the  said  Justice  of 
tbe  peace  entered  Judgment  against  plaintiff, 
Walter,  for  the  sum  of   $18.50  damages,  and 
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costs  taxed  at  $8.00,  snd  requiring  said  rail- 
road company  to  pay  intd  court  tbe  sum  of 
$22.10  out  of  plaiu tiff's  wages,  which  said 
railroad  company  thereupon  did,  and  that  said 
$22.10  was  deducted  by  said  railroad  company 
from  the  sum  of  $66  due  plaintiff,  and  that 
plaintiff  has  never  received  said  sum  so  deduct- 
ed; that  said  sum  of  $55  was  due  plaintiff  for 
labor  performed  as  a  brakeman  by  plaintiff  for 
said  railroad  company  within  tbe  sixty  days 
immediately  preceding  said  date  of  garnish- 
ment, and  that  the  wages  so  garnished  were 
exempt  from  seizure  by  attachment,  execution, 
or  garnishee  process  in  this  state,  which  facta 
tbe  said  West  and  O'Connor  also  well  knew; 
that  said  West  was  not  the  owner  of  the  ac- 
count of  the  said  O'Connor,  if  anv  such  ha 
had,  but  held  it  simply  for  ooilection  for 
O'Connor,  who  was  the  real  party  in  interest, 
though  a  pretended  assignment  thereof  bad 
been  made  oy  O'Connor  to  said  West.  For  a 
second  cause  of  action,  plaintiff  clsimed  to  be 
entitled  to  $27.50  as  damages  indirectly  re- 
sulting from  said  garnishment,  which  he  al- 
leged was  simply  a  conspiracy  between  West 
and  O'Connor  to  deprive  plaintiff  of  hla  ex- 
emptions under  the  laws  of  Nebraska.  There 
was  an  answer  in  denial  of  each  of  the  above 
averments.  The  allegations  of  tbe  petition  are 
set  out  at  great  length,  and  with  considerable 
particularity,  for  the  reason  that,  with  tbe  ex- 
ception of  the  averments  in  respect  to  Uie 
second  cause  of  action,  each  allegation  of  said 
petition  was,  upon  the  trial,  fully  sustained  by 
the  proofs.  These  allegations,  therefore,  fairly 
state  the  facts  in  this  case,  wherefore  it  is  need- 
less that  they  be  repeated.  It  was  stipulated 
between  the  parties  in  the  district  court  that, 
by  the  laws  of  the  st^te  of  Iowa,  tbe  wages  of 
a  nonresident  of  that  state  are  not  exempt 
from  attachment,  execution,  or  garnishment 
Upon  a  trial  of  the  issues  the  Jury  returned  a 
verdict  in  favor  of  Walter,  against  Patrick 
O'Connor,  for  $24.50.  for  which,  with  costs, 
Judgment  was  duly  rendered.  For  tbe  reversal 
of  this  Judgment,  O'Connor  brings  this  cause 
to  this  court  by  his  petition  in  error,  wltb  the 
necessary  record  and  bill  of  exceptions. 

In  AlUeeht  v.  TreiUchke,  17  Neb.  205,  this 
court  held  that,  where  a  Judgment  creditor 
procures  tbe  exempt  wages  due  to  a  laborer  to 
be  taken  by  garnishee  process,.and  applied  to 
the  payment  of  his  Judgment,  a  caube  of  ac- 
tion arises  in  favor  of  tbe  Judgment  debtor 
against  the  creditor  for  the  amount  of  such 
wages  wrongfully  appropriated,  unless  tbe 
right  of  exemption  is  waived  by  the  debtor. 
Tbe  statute  exempting  from  seizure  by  Judicial 
process  such  earnings  of  a  laboring  man  as 
have  accrued  within  the  period  of  sixty  days 
immediately  preceding  service  of  garnishment 
process  was  intended  for  tbe  support  of  tbe 
family  of  which  such  laborer  is  the  head  and 
stny.  In  extending  credit,  every  one  dealiog 
with  the  bead  of  a  family  must  take  into  ac 
count  this  right  of  exemption,  and,  presum 
ably,  in  every  extension  of  credit,  this  right  is 
recognized.  It  therefore  in  no  way  operates  to 
the  injury  of  the  law-abiding  creditor.  The 
rapacity  which  respects  neither  implied  con 
tract  obligations  nor  statutory  enactments 
must,  in  damages,  respond  for  this,  as  for  any 
other  act  of  misapproporiation     From  tbe  facu 
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wblch  we  have  uDder  oooBideralioD  it  appears 
that  O'Connor  aBsigned  his  claim  to  West  solely 
for  the  purpose  of  collection.  In  his  evi- 
dence, O'Connor  admitted  this,  at  the  same 
time  stating  that  the  arrangement  was  that 
West  was  to  receive  for  making  the  collection 
20  per  cent  of  the  amount  thereof.  It  is  true 
the  court  in  which  suit  was  hrought  bv  West 
had  Jurisdiction  of  the  ffamishee,  which  op- 
erated its  line  of  railroad  as  well  in  Iowa  as 
Kebrasica,  and  that,  therefore,  the  amount  was 
lost  to  Walter,  beyond  recovery,  as  against  the 
garnishee.  Chicago^  B,  dt  Q.  R.  Co,  v.  Moore, 
81  Neb.  629.  But  why  should  this  operate  in 
favor  of  O'Connor,  who  was  the  prime  mover 
in  this  garnishment  proceeding?  In  all  re- 
spects the  deprivation  of  this  exemption  was 
as  harsh  and  effectual  as  in  the  case  of  Alhrecfit 
T.  Treitschks,  wpra.  Let  us  suppose  the  exemp- 
tion was  of  a  specific  article  of  personal 
Eroperty.  It  would  be  unquestioned  that,  if 
e  appropriated  it  to  his  own  use  in  this  state, 
O'Connor  would  be  liable  to  Walter  for  its 
value.  Instead  of  its  being  appropriated  in 
this  state,  let  us  suppose  that  this  property  was 
found  and  appropriated  by  O'Connor  in  Iowa. 
Would  his  liability  for  its  value  in  the  courts 
of  Nebraska  be  in  any  way  modified  by  that 
fact?  Would  it  at  all  relieve  of  liability  for  Mm 


to  flhow  that  his  duly -authorised  acentin  lowm 
converted  the  property  to  the  use  of  O'Connor? 
Certainly  not;  and  there  is  no  appreciable  dif- 
ference, in  principle,  between  the  cases  sup- 
posed and  that  at  bar.  If  the  Judgment 
creditor,  directly  or  indirectly, — no  matter 
where,  or  by  what  process, — appropriates  to 
to  the  payment  of  a  aebt  due  him  the  exempt 
wages  of  a  debtor,  without  such  debtor's  con- 
sent, such  creditor  is  liable  to  the  debtor  enti- 
tled to  such  exemption  to  the  full  amount  of 
the  misappropriation.  In  this  case,  however, 
it  was  urged  that  the  Judgment  of  the  Iowa 
court  was  res  judicata,  and  therefore  unas- 
sailable. An  estoppel  of  that,  as  well  as  of  any 
other,  nature,  reauires  mutuality  between  the 
parties  to  render  it  effective.  If  O'Connor  is 
entitled  to  the  benefit  of  the  Judgment  pleaded 
it  must  appear  that  a  Judgment  against  him 
would  have  been  likewise  binding.  This 
could  not  have  been,  for,  purposely,  he  was 
not  a  party  to  the  Iowa  proceeding,  in  sny 
way. 

Under  the  proofs  no  other  verdict  could 
properly  have  been  returned  than  that  which 
was  rendered,  and  the  judgment  of  the  DuMti 
Court  ie  affirmed. 

The  other  Commisslonen  concur. 


MARYLAND  COURT  OF  APPXALa 


PIDBLITY   &   DEPOSIT   CO.,   of  Mary- 
land, Appt,, 

Hanson  H.  HAINE8  ei  al. 


.Md.. 
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!•  A  deed  In  tmst  Ibr  the  benefit  of 
ereditors  vests  tlie  title  of  personal 
property  in  the  tmstee»  under  Ck>de,  art 
18, 1 206,  when  the  deed  is  recorded  and  the  hond 
fl]ed  in  the  oountj  In  which  the  grantor  resides; 
and  such  title  is  not  affected  by  the  fact  that  the 
bond  Is  sutsequentlj  filed  In  another  oounfcy  in 
which  real  estate  of  the  inrantor  Is  located. 

8.  A  eonnterelsioa  e»1ating  against  tlie 
assifr>^or  cannot  be  interposed  to  a 

claim  arisinir  in  favor  of  the  asslfirnee  after  an 
assifirnment  for  the  benefit  of  creditors. 

8.  A  note  fi^ven  for  the  pnrehase  priee 
of  chattels  is  not  a  flr^od  set-olT  against 
a  demand  by  the  maker's  assignee  for  creditors 
upon  the  seller  for  damages  for  wroagfully  re- 
plevying the  chattels  after  they  had  pssaed  into 
his  poflsesBion. 

aanuaryl2,189U 

APPEAL  by  defendant  from  a  Judgment  of 
the  Superior  Court  of  Baltimore  City  in 
favor  of  plaintiffs  in  an  action  brought  to  en- 
force defendant's  alleged  liability  as  surety  on 


a  replevin  bond,  the  condition  of  which  bad 

been  broken.    Aflrmed, 
The  facts  are  stated  in  the  opinion. 
Mr.  F.  C.  Slinfflnff  for  appellant 
Mesere,  E.  H.  Oians  and  B.  H.  Hi 

for  appelU 


Briscoe*  J.,  delivered  the  opinion  of  the 
court: 

The  appellees  sued  the  appellant,  a  corpora- 
tion, in  this  state,  in  an  action  of  debt,  as 
surety  on  a  replevin  bond.  The  foIIowinfl[ 
facts  arise  on  the  pleadings:  On  the  1st  or 
December,  1889,  the  Bolton  Mines  Company 
of  Baltimore  city,  sold  a  certain  lot  of  fertiliz- 
ers or  phosphates  io  the  Waring  Manufactur- 
ing Company,  of  Cecil  county,  Md.  The 
foods  were  delivered,  and  a  note,  dated  the 
5th  of  March,  1890,  was  executed  and  de- 
livered for  the  contract  price.  Afterwards,  on 
the  23d  of  May,  1890,  the  latter  company,  be- 
ing financially  embarrassed,  made  a  deed  of 
trust  to  the  appellees  for  the  benefit  of  cred- 
itors. This  deed  of  trust  was  recorded  in  Cecil 
county,  the  place  of  domicil  of  the  corpora- 
tion, and  the  bond  of  assignees  filed  on  May 
80,  1890,  in  the  same  county.  On  the  9th  of 
June  foTlowine,  the  Bolton  Mines  Company 
replevied  the  identical  eoods  of  the  appellees, 
and  took  possession  of  them.  The  replevin 
suit  was  not  prosecuted  with  efl'ect.  or  the 
property  returned,  but  was  dismissed  by  order 


KOTS.— The  rffirht  of  set-off  between  an  insol- 
vent's ohiigatlon  and  a  claim  in  the  hands  of  his 
utAgnee  for  creditors  Is  shown  in  a  note  to  Merrill 
V.  Cape  Ann  Granite  Oo.  (Mass.)  ante,  818.  That 
note  does  not  indude  oases  like  the  present  in 
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which  the  claim  of  the  assiffnee  Is  one  which  has 
arisen  since  the  asslsnment.  The  decision  in  the 
present  case  states  the  doctrine  generally  accepted 
in  respect  to  this  latter  class  of 
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of  tfae  plaintiff  Id  the  replevin  suit;  and  ibis 
action  was  brought  against  the  appellant,  as 
aurpty  on  the  replevin  bond. 

The  questions  to  be  passed  upon  by  xa  arise 
upon  demurrers  and  exceptions  to  the  various 
prayers.  It  is  contended  upon  the  part  of  the 
appellant  that,  when  the  fertilizers  were  re- 
plevied, on  the  9th  of  June,  1890,  the  appellees 
had  no  title  to  them,  because,  while  the  deed 
of  trust  was  recorded  in  Baltimore  city  on  the 
5th  of  June,  1890,  the  assignee's  bond  was  not 
filed  there  until  the  11th  of  June,  two  days 
after  the  goods  bad  been  replevied.  This  con- 
tention can  be  disposed  of  by  a  single  refer- 
ence. In  the  case  of  Btieftl  v.  Barton,  78  Md. 
411,  we  passed  upon  the  identical  question, 
and  In  construing  the  206tb  section  of  article 
10  of  the  Ck)de,  which  provides  ''that  every 
trustee  to  whom  any  estate,  real,  personal,  or 
mixed,  shall  be  conveyed  for  the  benefit  of 
creditors,  .  .  ."  there  said  that  a  deed  con- 
veying real  property  for  the  benefit  of  cred- 
itors must  be  recorded  in  the  county  or  couo- 
tiesL  or  in  the  city  of  Baltimore,  in  which  the 
land  lies;  and,  4f  it  conveys  personal  property. 
It  must  be  recorded  in  the  county  or  city  in 
which  the  grantor  residesi  We  said  also  that, 
aa  the  property  in  dispute  in  Barton'i  Case  was 
personal  property,  the  deed  ought  to  have 
been  recorded  in  the  countv  where  the  grantor 
resided,  and  the  bond  of  the  trustee  ought  to 
have  been  filed  with  the  clerk  of  that  county 
for  his  approval;  and  until  the  deed  was  so 
recorded,  and  the  bond  of  the  trustee  so  filed, 
DO  title  to  the  property  could  vest  in  the  trus- 
tee. There  can  be  no  question,  then,  that  as 
the  deed  of  trust  in  the  case  now  under  con- 
sideration was  recorded,  and  the  bond  of  the 
trustees  was  approved  and  filed  in  Cecil  coun- 
ty, the  place  of  the  doraidl  of  the  grantor  prior 
to  the  iuuing  of  the  writ  of  replevin,  and  in 
the  absence  of  fraud  in  the  sale,  which  charge 
is  abandoned  by  the  appellant,  the  legal  title 
to  the  personal  property  of  the  Wariog  Manu- 
facturing Company  passed  to  the  trustees,  un- 
der the  deed  of  assignment,  and  the  taking  of 
this  property  was  a  wrongful  and  unlawful 
Interference  with  the  possession  of  the  assig- 
nees. The  subsequent  recording  of  the  deed 
and  filiuff  of  the  bond  in  Baltimore  dtv  was 
manifestly  for  the  purpose  of  passing  title  to 
the  real  estate,  and  could  in  no  wise  affect  the 
title  to  the  personal  estate.  The  demurrer, 
therefore,  to  the  defendant's  third  plea,  which 
raised  this  question,  was  properly  sustained. 
WUion  V.  Oanm,  12  Md.  77;  &i^  v.  Barton, 
*upra. 

We  come  now  to  the  second  question  in  the 
case, — that  is,  the  appellant  claims  to  recoup 
or  set  off  against  the  plaintiffs'  demand  the 
amount  of  ihe  note  made  by  their  assignor, 
which  demand  arose  out  of  matters  altogether 
sabeequent  thereto.  It  is  well  settled  that  re- 
coupment is  a  species  of  common-law  set-off 
for  damages  due  the  defendant  growing  out 
of  the  same  transaction,  and  is  allowed  in  this 


state,  in  actions  both  ex  eovtraetu  and  e»  de- 
lieto,  in  order  to  avoid  circuity  and  multiplio- 
ity  of  actions.  Baltimore  Marine  In$.  Co.  t. 
DalrympU,  25  Md.  809;  DouUer  v.  Ouehtea,  27 
Md.  867;  Warfleld  v.  Booth,  88  Md.  08.  And 
while  it  is  true  that  an  assignee  for  the  benefit 
of  creditors  stands  in  the  place  of  the  assignor* 
and  is  merely  such  for  the  payment  of  pre- 
existing creditors,  and  takes  the  property  un- 
der the  assi^ment  subject  to  all  existing  eq« 
uiiies,  yet  it  is  clear  that  a  liability  subsequent 
to  the  assignment  cannot  be  set  off  against  the 
assignee.  Burrill,  Assignm.  §  403.  The  rea- 
son of  this  is  that  the  assignee,  in  virtue  of 
the  assignment,  becomes  a  trustee  for  the  cred- 
itors. The  status  of  the  assignors,  debtors, 
and  creditors  is  fixed  bv  the  assignment  in 
trust  for  the  creditors.  The  case  of  Seldner  v. 
Smitfi,  40  Md.  602,  relied  on  by  the  appellant, 
is  entirely  distio^isbable  from  this  case.  The 
principle  recognized  and  applied  in  that  casa 
was  that,  a  replevin  bond  being  one  of  indem- 
nity only,  a  surety  on  said  bond  is  entitled  to 
be  subrogated  to  the  right  of  his  principal,  and 
to  avail  himself  of  the  same  defeni>e8  which 
were  open  to  him.  In  Sddner^s  Caee  the  plain- 
tiff was  the  party  to  whom  the  goods  had  been 
sold,  and  the  tiUe  bad  not  passed  to  a  third 
party,  as,  in  this  case,  to  an  assignee  for  the 
benefit  of  creditors.  The  claims  were  mutuid, 
and  arose  out  of  the  same  transaction;  where- 
as, in  the  case  at  bar,  the  liability  on  the  bond 
arises  out  of  transactions  subsequent  to  the 
assignment,  and  for  a  claim  alFo  subsequent 
thereto.  In  Thompeon  v.  Whitmareh,  ICO  N. 
Y.  86,  it  was  held  that  upon  new  contracts 
made  by  an  executor  or  adrainistralor,  and 
never  existing  in  favor  of  the  decedent,  but 
growing  out  of  the  dealing  of  the  former 
alone,  a  debt  against  the  decedent  cannot  be 
made  the  subject  of  a  counterclaim.  And  the 
same  rule  has  been  established  bv  this  court 
in  the  cases  of  8coU  v.  8i^tt,  17  Md.  78,  and 
Schwallenberg  v.  Jenninoe,  48  Md.  654.  To 
sustain  the  contention  of  the  appellant  would 
destroy  the  principle  of  equality  among  cred- 
itors in  the  settlement  of  insolvent  estates,  and 
establish  an  inequitable  preference  In  the  ad- 
ministration of  eatates,  entirely  at  war  with 
the  established  doctrine  of  this  court. 

For  the  reasons  we  have  stated,  the  demur- 
rers to  the  pleas  were  properly  sustained.  The 
plaintiff's  first  prayer  fairly  submitted  to  the 
jurv  the  finding  of  every  fact  essential  to  their 
right  to  recover,  and  was  properly  granted. 
The  second  prayer  relates  to  the  measure  of 
damages,  and  was  correct  The  third  prayer 
was  conceded.  The  defendant's  first  prayer, 
relating  to  the  recoupment  and  set-off,  was 
properly  rejected,  for  the  reasons  we  have 
neretofbre  given.  The  third  prayer,  in  refer- 
ence to  the  measure  of  damages,  was  fullT 
covered  by  the  plaintiffs'  third  prayer,  which 
was  correct.  The  rulings  of  the  court  below 
will  therefore  be  affirmed. 

Judgment  affirmed. 
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1.  One  atiemptliiif  to  cro—  »  railroad 
track  at  a  street  cro— lag  Is  not*  as 
matter  of  law*  gfsdlty  of  contrlbntorj 
BegUgcinre  beoause  the  rear  end  of  a  train  o^ 
oupies  all  but  f ourteeo  feet  of  the  widtti  of  the 
driyeway,  whete  other  Tehidea  have  safely 
passed  through  and  he  to  drlvlnff  an  old  and  gen- 
tle horse  not  in  the  habit  of  jumping  or  shying 
when  in  proximity  to  engines,  and  la  invited  by 
the  flagman  to  make  the  crossing. 

8*  TlM  doctrine  of  Toluntary  assnmp- 
tlon  of  a  risk  as  distinguished  from  ooDtrlb- 
otory  negligence  dees  not  apply  to  the  case  of 
one  paning  along  a  highway  partially  obstructed 
by  a  railroad  train  projecting  across  it. 

8*  It  cannot  be  held  as  a  matter  of  law 
that  a  person  who  travels  ower  a  def eo* 
tlwe  street  with  knowledge  of  the 
defects  therein  or  who  drives  by  an  obvious  ob- 
struction in  a  public  thoroughfare,  thereby  as- 
sumes the  risk  of  injury  and  is  precluded  from  re- 
covering against  one  wno  Is  responsible  for  the 

.  defect  or  who  has  negligently  caused  the  obstruc- 
tion. He  is  not  deprived  of  the  right  to  recover 
unless  in  view  of  all  the  circumstances  he  fftiled 
to  exercise  that  degree  of  care  which  persons  un- 
der similar  oiroumstaDoes  ordinarily  exercise  and 
was  guilty  of  contributory  negligence. 

4.  A  license  to  lay  a  railroad  track 
across  a  street  in  a  large  city  or  town  does 
not  carry  with  it  the  right  to  use  the  crossing  for 
the  purpose  of  standing  trains  of  cars  thereon  for 
such  period  as  suits  the  convenience  ot  the  rail- 
road company  or  to  use  the  highway  as  a  depot- 
yard. 

6*  A  railroad  company  which  assumes 
to  stop  a  train  across  a  public  street 

in  a  large  town  or  city  without  express  authority 
for  so  doing  must  be  prepared  to  show,  as  against 
one  who  has  sustained  a  special  injury  by  the  ob- 
struction of  the  street,  that  there  was  some  over- 
weening necessity  rendering  the  blockade  Justi- 
fiable, especially  where  the  street  is  heavily  bur^ 
dened  with  traffic 


6*  The  Issue  as  to  whether  a  street 
H^htftdly  obstmeted  by  a  railroad 
train  should  be  submitted  to  the  Jury  U  the  cir- 
cumstances attending  the  blockade  are  such  that 
reasonable  persons  might  entertain  dilferent 
views  as  to  whether  the  action  of  the  company 
was  Justifiable  or  not. 

7*   It  Is  not  a  walid  excase  fbr  the  ob- 
struction of  a  street  by  a  railroad 

train  that  the  depot  of  the  company  is  located 
at  the  comer  of  that  and  another  street  and  that 
trains  coming  from  one  direction  and  halted  at 
the  station  will  necessarily  project  to  some  ex- 
tent into  the  street  as  it  is  the  company  *s  duty  so 
to  locate  its  depot  that  trains  can  be  stopped 
thereat  without  obstructing  travel  on  the  public 
thoroughfare. 


Bm  The  sudden  ihylnip  of  a  horse  drlwen 
past  the  rear  end  of  a  train  projeoclng 
into  and  obstructing  a  highway  cannot  be  r^ 
garded  as  the  sole  proximate  cause  of  the  injury 
occasioned  by  the  wagon  coming  into  oootact 
with  the  rear  car  and  throwing  the  driver  to  the 
ground,  but  the  obstruction  directly  oontrUmtot 
to  the  accident. 

(December  4, 1808.) 

ERHOR  to  the  drcuit  Court  of  the  UnSfed 
States  for  the  Northern  District  of  Iowa  to 
review  a  Judgment  in  favor  of  plaintiff  la  an 
action  brought  to  recover  damages  for  personal 
injuries  alleged  to  have  resulted  from  defend- 
ant's negligenoe.    Affirmni, 

The  facts  are  stated  in  the  opinion. 

Argued  before  Caldwell  and  Banbom^Gfirotfft 
Judae9,  and  Tbayer,  Dittriet  Judge. 

Aeun,  N.  M.  Hubbard*  N.  M*  Hub- 
bard, Jr««  and  F.  F.  Dawley*  for  plaintiff 
in  error: 

The  question  of  proximate  cause  la  one  of 
law  for  the  court,  and  the  court  should  have 
held  that  the  presence  of  the  car  was  not  the 
cause  of  the  injury.  It  was  merely  a  condi- 
tion— ^its  presence  rendered  such  an  injury  pos- 
sible, but  it  did  not  cause  it.  The  cause  was 
plaintiff's  attempt  to  drive  through  and  ths 
sadden  swerving  of  the  horse  to  one  side. 

QerhardY.  Bata,  2  El.  &  fil.  400:  Schefarw. 
Washington  dtp,  V.  M.  d  O.  8.  E,  Oo.  105 
U.  8.  249,  26  L.  ed.  1070;  WUliam$T.  Otntral 
Railroad  ofJUnca,  48  Iowa,  896;  Siket  t.  ShO^ 
don,  68  Iowa,  744. 

Plaintiff  knew  and  understood  the  situation, 
and  he  must  be  held  to  have  known  whatever 
dangers  were  likely  to  be  incurred  in  attempt- 
ing to  cross. 

He  took  the  chances,  with  full  knowledge  of 
all  the  dangers,  when  there  was  no  necessity 
or  urgency  to  excuse  him. 

It  will  not  excuse  him  to  say  that  men  of  or- 
dinary prudence  might  do  the  same  thing,  or 
that  ordinarily  no  accident  would  happen. 

Hick^  V.  2i08ton  d  L.  B.  Co,  14  Allen,  429. 

Coe  who  knowingly  drives  upon  an  obstruo> 
tion  in  a  highway  and  is  injured  cannot  re- 
cover. 

ButUffiddY,  ForraUr,  11  East.  60;  Beach, 
Contrib  Neg.  2d  ed.  §  0;  Yahny.  Ottumwa,  60 
Iowa,  429;  Tuffreo  ▼.  StnU  Center^  57  Iowa,  588; 
Union  Pae,  B.  Co,  v.  Hutehin$on,  89  E[an.  485; 
LouisnOo  dtK  ROo.  v.  SeFmidt,  81  Ind.  264; 
Whitney  v.  Maine  Central  H.  Go.  e»  Me.  208; 
Goldstein  ▼.  Ohieago,  M.  d  8t.  P.  B.  Co.  46 
Wis.  404;  HiU  v.  Tionesta  Tiep.  146  Pa.  11; 
PittOfurgh  Sou  them  R.  Co.y.  Taylor, 104:  Pa.  806. 

Mestre,  Charles  A«  Clark  and  John  C. 
Leonard*  for  defendani  in  eiror: 

A  railroad  company  must  use  the  streets 
with  due  regard  for  the  rights  of  the  public. 

Delaware,  L.  d  W.  B,  Co.  v.  Converse,  189 
U.  S.  469,  85  L.  ed.  216;  If^orthern  Au;.  B  Go. 
V.  SuUidan,  10  U.  S.  App.  478,58  Fed.  Rep.  219. 


NOTa.->While  the  questions  of  negrliflrenoe  and 
eontributory  negligence  at  railroad  croesingB  arls- 
Inir  in  endless  variations  of  olroumstanoes  are 
most  often  in  respect  to  collisions  with  running 
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trains,  the  present  case  is  one  of  a  kind  quite  Nhoiy 
to  occur.  As  to  liability  for  obstruction  of  cross- 
ings see  fiot«  to  Sellick  v.  Lake  Shore  4  li.  SL  IL 
Oo.  (Mioh.)  IB  L.  B.:a.  UM. 
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Public  bisbwajs,  from  side  to  tide  and  end 
to  end,  belong  to  tbe  public. 

StaU  ▼.  Berdetta,  78  Ind.  198. 

The  coDstructioD  of  a  railway  merely  acroes 
a  highway  without  proper  authority  coDStitutes 
•D  obstruction  for  which  the  company  is  liable 
to  indictment. 

Ckfm.  T.  Nashua  d  L.  R.  Corp.  3  Oray,  64; 
Com.  T.  Old  Colony  A  F.  River  R  Co.  14  Gray, 
98;  PitUburgh,  Ft  W.  db  C.  R.  Co.  t.  Reirl, 
101  III.  167;  State  ▼.  Troy  A  D.  R.  Ck  57  Vl. 
144;  Fanning  v.  Osborne,  102  N.  Y.  441. 

Qranls  agamst  the  public  are  strictly  con- 
ctrued. 

Raveh  T.  Uoyd,  81  Pa.  858.  7d  Am.  Dec. 
747;  Murray  ▼.  8ouih  Carolina  R.  Co.  lOBich. 
L.  227.  70  Am.  Dec.  219. 

They  have  no  right  to  use  the  street  as  a 
freight  yard. 

Gaha'gan  ▼.  Boston  dbL.  R,  Co.  1  Allen,  190, 
79  Am.  Dea  724. 

A  railway  company  has  no  right  to  leave  its 
handcars  within  theliniits  of  its  right  of  way 
at  the  side  of  a  highway. 

Pittsburgh,  B.  £  8t.  L.  R.  Co.  ▼.  Sponior,  85 
Ind.  165;  Van  ▼.  Grand  Trunk  R,  Co.  28  U. 
C.  C.  P.  148;  Brownell  t.  Troy  A  B.  R.  Co.  55 
Vt.  218.  See  also  Jones  ▼.  HousaUmic  R,  Co. 
107  Mass.  261;  Rex  t.  Russell,  6  East,  427; 
People  Y.  Cunningham^  1  Denio,  524,  48  Am. 
Dec.  709;  Rex  v.  Jones,  8  Campb.  280;  State 
T.  Chicago,  M.  dSt.P.  R.  Ci?.  4  L.  R.  A.  298, 
77  Iowa,  443;  State  ▼.  Afori-is  dh  E.  R.  Co.  25 
N.  J.  L.  441;  Duffy  v.  Chicago  dk  K  W.  R. 
Co.  82  Wis.  275;  »jberts  y.  Chicago  <h  N.  W. 
R.  Co.2!^  Wis.  684;  State  y.  St.  Paul,  M.  A 
M,R.  G?.  85  Minn.  IHl,  59  Am.  Rep.  818; 
Cooke  T.  Boston  A  L.  R  Corp.  188  Mass.  185; 
Manley  y.  St.  Helen's  Canal  dtR.Co.2  Hurlst. 
A  N.  840:  English  y.  New  Baren  d  N.  Co. 
82  Conn.  241;  Cohen  y.  New  York,  4  L.  R.  A. 
4U6.  118  N.  T.  682;  Russian  y.  Milwaukee,  L. 
S.  dt  W.  R.  Co.  56  Wis.  825;  Young  y.  Detroit, 
Q.  H.  db  M.  R.  Co.  56  Mich.  480;  OgU^.  Phila 
delphia,  W.  db  B.  R.  Co.  S  Houst.  (Del.)  267; 
Foshap  Y.  Glen  Haven,  25  Wis.  288,  8  Am. 
Bep.  78;  Corey  ▼.  Northern  Pue.  R,  Co.  82 
Minn.  457. 

An  unlawful  obstruction  or  defect  in  a  high- 
way is  the  proximate  cause  of  injury,  even 
where  a  horse  becomes  unmanageable  and  runs 
awa^.  if  such  defect  directly  contributes  to 
the  injury. 

Mandersehid  y.  Dubuque,  25  Iowa,  110;  Pal- 
mer Y.  Andoter,  2  Cush.  600;  Hinckley  y. 
Somerset,  145  Mass.  826;  Titvs  y.  NortUbridge, 
97Ala88.  258,98  Am.  Dec.  91;  Clark  y.  Le- 
banan,  68  Me.  893;  Aldrich  y.  Oorham,  77  Me. 
287;  HoH/e  y.  Fulton.  29  Wis.  297,  9  Am.  Rep. 
668:  Allen  y.  Hancock,  16  Yt.  280:  Wins^iip  y. 
Enfield,  42  N.  H.  197;  Baldwin  v.  Greenicoods 
Tump.  Co.  40  Conn.  288,  14  Am.  Rep.  ^8; 
Ring  y.  Oohoes,  77  N.  Y.  88,  88  Am.  Rep.  574; 
HuU  Y.  Kansas.  54  Mo.  601, 14  Am.  Rep.  487; 
Hey  Y.  Philadelphia,  81  Pa.  44.  22  Am.  Rep. 
783;  Pittsburgh  y.  GHer,  22  Pa.  54,  60  Am. 
Dec  65;  Sherwood  v.  Hamilton,  37  U.  C.  Q.  fi. 
410;  Bassett  Y.  St.  Joseph,  55  Mo.  295,  14  Am. 
Rep.  446;  Aurora  y.  I'ulfer.  56  111.  275;  Lang- 
worthy  Y.  Green  Twp.  95  Mich.  95. 

If  the  locus  in  quo  was  a  highway,  there  can 
be  no  doubt,  under  the  evidence,  that  tbe 
standing  car  was  an  unlawful  obstruction,  and 
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that  this  was  tbe  proximate  cause  of  the  in - 

Skfeggsrud  y.  Minneapolis  dh  St.  L.  R.  Co. 
88  Minn.  56:  Andrews  y.  Mason  City  db  Ft.  D. 
R.  Co.  77  Iowa,  672;  PoweU  y.  Deteney,  8 
Cush.  805,  50  Am.  Dec.  788,  citing  Lynch  y. 
Nurdin,  1  Q.  B.  29;  Peterson  y.  Chicago  db  W. 
M.  R.  Co.  64  Mich.  621. 

It  is  only  when  the  inference  of  negligence, 
or  tbe  absence  of  it,  is  necessarily  deducible 
from  the  undisputed  facts  and  circumstances 
proved  that  the  court  is  Justified  in  taking  the 
case  from  tbe  jury. 

Hoyev.  Chicago  db  N.  W.  R.  Co.  ^  Wis. 
672, 67  Wis.  14;  Qreany  y.  Long  Idand  R.  Co. 
101  N.  Y.  419;  Chicago,  St.  L.  db  P.  R.  Co.  v. 
UutcJiinson,  120  111.  587;  Pennsyltania  Co.  y. 
Frana,  112  111.  405;  Philadelphia  db  R.  R 
Co.  Y.  Fillips,  88  Pa.  405;  Texas  db  P.  R.  Co. 
Y.  Cor,  145  U.  8.  606,  86  L.  ed.  838;  Jones  y. 
East  Tennessee,  V.  db  G.  R.  Co.  128  U.  S.  448, 
82  L.  ed.  478;  Grand  Trunk  R.  Co.  y.  Ives, 
144  U.  8.  4  8,  86  L.  ed.  485;  Sioux  City  db  P. 
R.  Co.  Y.  Stout,  84  U.  8.  17  Wall.  657,  21  L.  ed. 
745;  Pollock,  Torts,  p.  881;  Illinois  Cent.  R. 
Co.  Y.  Foley,  10  U.  8.  App.  587, 53  Fed.  Rep.  459; 
Chaffee  y.  Boston  db  L.  R.  Corp.  104  Mass. 
114. 

The  fact  is  of  iniportance  that  he  was  in- 
vited to  pass  over  the  crossing  by  defendant's 
flagman. 

Staley  y.  London,  B.  A  S  Coast  R.  Co.  L. 
R  1  Exch.  21;  North  Eastern  R.  Co.  y.  Wan- 
less,  L.  R.  7  H.  L.  12;  Lunt  y.  London  db  N. 
W.  R.  Co.  L.  R.  1  Q.  B.  277;  Warren  y. 
Fitchburg  R.  Co.  8  Allen,  280,  85  Am.  Dec. 
700;  Sweeny  y.  Old  Colony  db  N.  R.  Co.  10 
Allen,  877,  87  Am.  Dec.  644;  Chaffee  y.  Boston 
db  L.  R.  Corp.  supra:  Wlieefock  v.  Boston  db  A. 
R.  Co.  105  Mass.  208;  Chicago,  B.  db  Q.  R. 
Co.  Y.  SikfS,  96  111.  162;  State  Y.  Boston  db  M. 
R.  Co.  80  Me.  430;  Cincinnati,  C.  (7.  dt  I  R. 
Co.  Y.  Schneider,  45  Ohio  St.  678;  Chicago,  R. 
L  db  P.  R.  Co.  Y.  Clovgh,  184  111.  5f6;  Peck  v. 
Michigan  Cent.  R  Co.  67  Mich.  8;  Pittsburgh, 
C.  db  St.  L.  R.  Co.  V.  Yundt,  78  Ind.  373,  41 
Am.  Rep.  580;  Philadelphia  db  R.  R.  Co.  y. 
KlUips,  supra;  Ernst  v.  Hudson  River  R  Co. 
35  IT.  Y.  9.  90  Am.  Dec.  761;  Kissenger  y. 
New  York  db  H.  R.  Co.  56  N.  Y.  538;  Beisiegel 
Y.  New  York  Cent.  R.  Co.  84  N.  Y.  638,  90 
Am.  Dec.  741;  McGovem  v.  New  York  Cent, 
db  H.  R.  R.  Co.  67  N.  Y.  417;  Df^fan  v.  DOa- 
ware  db  H.  Canal  Co.  71  N.  Y.  285;  Casey  v. 
New  York  Cent,  db  H.  R.  R.  Co.  78  N.  Y. 
522;  Buchanan  ▼.  Chicago,  M.  db  St.  P.  R  Co. 
75  Iowa,  393. 

Under  all  of  the  circumstances,  it  is  per- 
fectly idle  and  preposterous  to  claim  tf>at  the 
slleged  question  of  contributory  negligence 
should  not  have  been  submitted  to  tbe  jury. 

Russian  y.  Milwaukee,  L.  S.  db  W.  H.  Co. 
56  Wis.  825;  Bryant  y.  Randolph,  133  N.  Y. 
70;  Eddy  v.  PotoeU,  4  U.  8.  App.  350.  49  Fed. 
Rep.  8J4;  Corei/  v.  Northern  Pac.  R.  Co.  82 
Minn.  457;  Pittsburgh,  C.  db  St.  L.  R.  Co.  v. 
Kitleif,  118  Ind.  152;  Peterson  v.  Chicago  db 
W.  M.  R  Co.  64  Mich.  621;  Oere/.eY.  Grand 
Rapids  db  I.  R.  Co,  57  Mich.  589;  Skfeggerud 
Y.  Minneap(lis  A  St.  L,  R.  Co.  38  Minn.  56; 
Young  v.  Detroit,  O.  H.  db  M.  R.  Co.  50 
Mich.  430:  Continental  Imp.  Co.  Y.  Steady  95 
U.  8.  165,  24  L.  ed.  406. 


Uhitbd  States  Cibcuit  Coubt  or  Appbalu 


T]i»9«r«  DUiriei  Judge,  delivered  the  opin- 
ion of  the  court: 

This  ib  a  writ  of  error  to  reverse  a  Judgment 
wbicti  was  recovered  bv  the  defen«iant  in 
error  in  a  suit  brought  W  him  against  the 
Chicago  A  Northwestern  Railway  Company. 
The  facta  on  which  tbe  recovery  was  predicated 
are  not  in  dispute,  and  they  are,  substantially, 
as  follows:  The  defendant  company  main- 
tains and  operates  a  double  track  railroad 
through  tbe  city  of  Cedar  Rapids,  Iowa,  and 
for  some  distance  within  the  limits  of  that  city 
its  tracks  are  laid  in  and  alone  Fourth  street, 
and  across  First  aveoue.  at  toe  point  where 
Fourt  street  crosses  that  avenue.  The  passen- 
ger depot  of  the  defendant  company  is  located 
at  the  southwest  comer  of  First  avenue  and 
Fourth  street.  On  tbe  morning  of  April  4. 
1890,  tbe  plaintiff,  with  his  two  sons,  was 
drivinir  down  First  avenue,  towards  Fourth 
street,  in  a  one  horse  delivery  wagon.  As 
they  approached  the  railroad  crossing  on 
Fourth  street,  they  found  the  street  partiallv 
blockaded  by  one  of  the  defendant  company's 
west-bound  passenger  trains,  which  had  re- 
cently arrived  from  the  east.  First  avenue,  at 
that  point,  is  about  80  feet  wide,  from  curb  to 
curb;  but  so  much  of  tbe  street  was  taken  up 
by  the  standing  passenger  train  that  it  only 
left  a  roadway  about  14  feet  in  width  between 
the  rear  end  of  tbe  train  and  tbe  east  sidewalk, 
for  the  passage  of  vehicles.  After  tbe  plain- 
tiff reached  the  crossing,  he  baited  on  the 
north  side  of  the  train  lor  a  few  moments, 
whereupon  the  defendant  company's  flagman, 
who  was  standing  on  the  track  at  the  rear  end 
of  the  train,  said:  "Hurry  up.  Come  on. 
You  are  all  right"  The  gates  across  First 
avenue  were  at  the  time  elevated,  and  several 
vehicles  that  were  going  in  the  same  direction 
as  the  plaintiff  had  already  crossed  the  tracks 
in  safety.  Tbe  engine  of  the  passenger  train 
was  detached  therefrom,  and  had  moved  to  an 
adjoining  track  to  take  up  a  mail  car  which 
was  to  be  coupled  to  tbe  train;  and  a  switch 
engine  was  standing  on  the  ssme  track  as  the 
passenger  train,  at  tbe  rear  end  thereof,  and 
about  40  or  60  feet  distant  from  the  rear  car. 
Under  these  circumstances,  the  plaintiff  at- 
tempted to  cross  the  tracks  by  the  narrow 
roadway  at  the  rear  end  of  the  train.  While 
making  such  attempt,  his  horse,  for  some 
reason,  suddenly  shied  to  the  right,  bringing 
the  wagon  in  contact  with  the  buffers  of  the 
rear  car.  By  reason  of  the  sudden  shock, 
plaintiff  was  thrown  from  his  seat  to  tbe 
ground,  and  sustained  serious  injuries,  for 
which  a  jury  awarded  him  damages  in  the 
sum  of  $1,500. 

It  is  contended  by  the  defendant  company 
that  as  the  plaintiff  had  an  unobstructed  view 
of  the  entire  situation  at  the  time  be  attempted 
to  cross  tbe  tracks,  and  as  the  situation  was 
not  altered  before  the  accident  happened  by 
any  act  of  the  defendant  company,  be  should 
be  held  to  havevoluntarilv  assumed  whatever 
risk  was  incurred  in  making  the  crossing,  and 
should  also  be  adjudged  guilty  of  contributory 
neffllgenoe.  These  propositions  were  submit- 
ted to  the  trial  court  in  the  form  of  instruc- 
tions, and  its  refusal  to  so  charge  constitutes 
one  of  the  errors  complained  of.  In  view  of 
all  of  the  circumstances  to  which  we  have  ad- 

28  L.R.  A« 


verted,  we  find  ourselves  unable  to  bold,  as  m 
matter  of  law,  that  the  plaintiff  was  guilty  of 
contributorv  negligence.    The  passageway  sit 
the  rear  end  of  the  train  was  wide  enough  to 
permit  a  team  to  be  driven  through,  with  or- 
dinary safety.    Other   vehicles    had    passed 
through  before  the  plaintiff  attempted  to  crocs 
the  tracks.    The  plaintiff  testified  that   the 
horse  which  he  was  driving  was  an  old  and 
gentle  horse,  that  had  been  driven  about  tha 
city  for  seven  or  eight  years  by  himself  for 
tbe  purpose  of  delivering  groceries,  and  was 
not  in  the  habit  of  jumping  or  ahying  when  in 
proximity  to  cars  or  engines.    Moreover,  the 
plaintiff  was  invited  by  tbe  defendant's  flag- 
man to  make  the  crossing,  which  was  an  as- 
surance that  the  train  would  not  be  immedi- 
atelv  moved,  and  that  the  crossing  could  be 
made  in  safety.    Under  these  circnmstaoces^ 
it  was  clearly  the  duty  of  the  trial  court  to 
submit   the  question  of  contributory  negli- 
gence to  the  determination  of  the  Jury.    la 
other  words,  on  the  state  of  facts  disclosed  by 
the  record,  the  plaintiff's  attempt  to  cross  tho 
tracks  on  the  occasion  in  Question  cannot  bo 
said  to  have  been  attendea  by  such  obvious 
dangers  to  life  or  limb  that  all  reasonable  men 
would  declare  him  to  have  been  guilty  of  cul- 

Jiable  negligence.  Orand  Trunk  B.  Oa,  v. 
n»,  144  U.  8.  408, 86  L.  ed.  485;  H-^e  t.  OH^ 
cago  A  H,  W,  R.  Co.  62  Wis.  672;  Phttade^pkia 
db  R.  R.  Co.  V.  Kilitps,  88  Fa.  405;  Chicago^ 
St.  L,  db  P.  R.  Oq.y.  Hutekinwn,  120  111.  587; 
North  Eastern  R  Co.  v.  Wanlesa,  L.  R  7  EL  Ll 
12;  Wlieeloek  v.  Boston  A  A.  R.  Co.  105  Mass. 
203;  Eddy  v.  PwjmU,  49  Fed.  Bep.  814, 4  U.  a 
App.  259. 

With  reference  to  tbe  further  contention  of 
counsel, — that  the  plaintiff  voluntarily  assumed 
tbe  risk  of  crossing  the  tracks,  and  should  be 
precluded  from  recovering  on  that  ground, — 
it  seems  sufflcient  to  say  tnat  the  rule  invoked 
has  no  application  to  tbe  present  case.  As  the 
jury  found  that  the  plaintiff  exercised  ordinary 
care  and  circumspection  in  attempting  to  drive 
around  the  rear  end  of  the  train,  the  railway 
company  is  not  released  from  liability  for  an 
injury  occasioned  by  a  negligent  obstruction 
of  tbe  street,  which  rendered  plaintiff's  act 
necessary,  merely  because  tbe  plaintiff  bad  foil 
knowledge  of  tbe  situation  when  he  undertook 
to  make  the  crossing.  The  doctrine  of  *'  vol- 
untary  assumption  of  a  risk,"  as  distinguished 
from  contributory  negligence,  is  generally  ap- 
plied in  cases  arising  between  employer  and 
employ^,  where  an  employ^,  without  any  valid 
excuse  for  so  doing,  voluntarily  undertskes  to 
work  with  a  tool  or  an  appliance  which  is 
known  to  be  defective,  and  by  so  doing  as- 
sumes the  risk  of  getting  hurt,  and  thereby  re- 
leases his  employer  from  liability.  It  is  no 
doubt  true,  as  a  general  proposition,  that  a 
person  is  not  entitled  to  claim  compensation 
for  an  injury  which  he  has  sustained  by  vol- 
untarily encountering  a  known  danger,  which 
there  was  no  occasion  to  encounter,  and  that 
might  as  well  have  been  avoided.  But  this 
general  proposition  must  be  accepted  with  the 
qualification  that  where  one  negligently  places 
an  obstruction  in  a  public  street,  which  occa- 
sions an  injury  to  a  traveler  upon  the  highway, 
he  wiU  not  be  absolved  from  liabilitv  to  toe 
injured    party  merely  by  showing  that  the 
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latter  bad  knowledge  of  the  obstraction  before 
tbe  iojury  was  sustaioed.  In  all  such  cases, 
to  rclieye  tbe  wrongdoer  from  liability  for  tbe 
injury,  it  must  be  made  to  appear  tbat  tbe  in- 
jured party  failed  to  exercise  ordnary  care  in 
attempting  to  pass  hj  tbe  obstruction  at  all,  or 
in  tbe  manuer  in  wbicb  tbe  attempt  was  made. 
Tbe  streets  and  sidewalkb  of  large  towns  and 
cities  are  frequently  obstructed  to  some  extent, 
and  it  is  not  an  uncommon  occurrence  to  find 
defects  tberein.  People  wbo  reside  in  such 
places  often  have  occasion  to  traFel  over  de- 
fective streetK,  and  to  drive  around  temporary 
olwtructions  tbat  are  found  in  tbe  public  tbor- 
ougbfares;  and  tiiev  cannot  be  expected  to 
refiain  altogether  from  using  a  street  which 
they  find  it  convenient  or  necessary  to  use, 
because  it  is  not  as  safe  as  it  migbt  he,  or 
wholly  free  from  obstructions.  In  a  given 
case  the  circumstances  mav  be  such  as  to  justify 
a  man  in  attempting  to  cirive  over  a  defective 
atreet,  or  past  an  obstruction  therein,  thouffb 
in  so  doing  be  incurs  some  risk.  It  cannot  be 
held,  therefore,  as  a  matter  of  law,  tbat  a  per- 
son wbo  travels  over  a  defective  street,  with 
knowledge  of  tbe  defects  tberein,  or  wbo  drives 
by  an  obvious  obstruciir)n  in  a  public  thorough- 
fare, thereby  assumes  tbe  rsk  of  injury,  and  is 
precluded  from  recoveriog  against  one  wbo  is 
responsible  for  the  defect,  or  who  bas  negli- 
gently caused  the  obstruct  Ion.  Tbe  better 
view  is  tbat  a  person  is  not  deprived  of  tbe 
right  to  recover  damages,  in  such  cases,  unless 
it  be  made  to  appear  tbat.  in  view  of  all  the  cir- 
cumstances, be  failed  to  exercise  that  degree 
of  care  wbicb  persons  uaJer  similar  circum- 
stances ordinarily  exercise,  and  was  therefore 
guilty  of  contributory  negligence.  HionongO' 
hOa  Bridge  Co.  v.  Betard  (Pa.)  It  Atl.  Rep. 
575;  Kendaa  ▼.  AWia,  78  Iowa,  241;  MiUcreek 
Turn.  V.  Perry  (Pa.)  12  Atl.  Rep.  149;  Deudre 
v.  IktiUy,  181  Mass.  169,  41  Am.  Rep.  219; 
MontgorMry  v.  Wright,  72  Ala.  411.  47  Am. 
Rep.  422;  Oiilf,  C.  A  3,  F.  B.  Oo.  v.  Oomb- 
camp^  69  Tex.  545;  8pearbrack$r  v.  Larralee, 
64  Wis.  573,  678f  Kelly  v.  Seu>  York  Cent,  d 
B,  B.B,  Oo.  9  N.  Y.  Supp.  90;  Beach,  Ck)n- 
trib.  Neg.  §  87.  From  wbat  has  been  said,  it 
follows  that  no  error  was  committed  by  tbe 
circuit  court  in  refusing  tbe  several  instruc- 
tions to  wbicb  we  bave  heretofore  referred. 

It  is  next  insisted  tbat  tbe  trial  court  erred 
in  refusing  to  charge,  as  it  was  requested  to 
do,  that  tbere  was  no  evidence  tbat  tbe  railway 
company  "  unnecessarily  blocked  the  crossing, 
nor  for  an  unreaFonable  or  unlawful  lengtb  of 
time."  In  support  of  this  contention,  it  is 
claimed  tbat  the  court  should  bave  declared, 
as  a  matter  of  law,  tbat  under  tbe  circum- 
stances disclosed  by  tbe  testimony  the  railway 
company  had  an  undoubted  right  to  obstnict 
travel  on  First  avenue  for  the  length  of  time 
tbat  it  appears  to  have  occupied  tSie  crossing 
on  the  morning  of  the  accident,  and  tbat  tbere 
was  no  evidence  tending  to  show  tbat  tbe  com- 
pany was  guilty  of  any  fault  or  neglect.  It  is 
not  claimed,  however,  and  tbe  record  does  not 
disclose,  tliat  t»iere  was  any  local  law  or  ordi- 
nance of  tbe  city  of  Cedar  Rapids,  tben  In 
force,  which  permitted  tbe  company  to  halt 
its  trains  on  First  avenue,  or  to  occupy  tbe 
crossing  for  any  greater  lengtb  of  time  than 
would  ordinarily  be  consumed  in  moving  a 
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train  of  cars  across  the  street  Tbe  contention 
on  tbe  part  of  tbe  railway  company  tbat  it  bad 
the  right  to  stop  its  trains  on  the  crossing,  and 
to  temporarily  obstruct  travel,  seems  to  Im 
founded  altogether  on  the  fact  tbat  it  had  been 
authorized  to  lay  its  tracks  for  tbe  movement 
of  its  trains  in  and  along  Fourtb  street  and 
across  First  avenue.  But  as  tbe  streets  of  a 
city  are  primarily  designed  for  the  use  of  per- 
sons wbo  have  occasion  to  pass  over  them, 
eitber  on  foot  or  with  vebicles.  it  cannot  be 
inferred  tbat  a  license  to  lay  a  railway  track 
across  a  street  in  a  large  city  or  town  carries 
with  it  the  rigbt  to  use  tbe  crossing  for  the 
purpose  of  standing  trains  of  cars  thereon  for 
such  period  as  happens  to  suit  the  convenience 
of  tbe  railway  coinpany,  oi  to  use  the  bigbway 
as  a  depot  yard.  We  would  not  be  understood 
as  holding  that  a  railwav  company  cannot, 
under  any  circumstances,  lawfully  halt  a  train 
across  a  public  thorouebfare,  over  which  it 
has  been  permitted  to  lay  its  tracks,  so  as  to 
obstruct  travel  tbereon.  A  case  migbt  be  sup- 
posed wbere  it  would,  no  doubt,  be  justified 
ID  so  doing.  But  wben  a  railway  company 
assumes  to  stop  a  train  across  a  public  street 
in  a  larce  town  or  city,  without  express  au- 
thority for  so  doing,  it  must  be  prepared  to 
show,  as  against  one  wbo  bas  sustained  a  spe- 
cial injury  by  tbe  obstruction  of  tbe  street,— 
especiall  v  if  it  is  a  street  tbat  is  heavily  bur- 
dened witb  traffic, — that  tbeie  was  some  over- 
weening necessity  wbicb  rendered  tbe  blockade 
justifiable.  And,  according  to  well  establiabed 
rules,  tbe  issue  as  to  whetber  a  street  was 
rightfully  obstructed,  should  be  submitted  to 
the  jury,  if  the  circumstances  attending  the 
blockade  are  such  that  reasonable  persons 
migbt  entertain  diHerent  views  as  to  wbether 
tbe  action  of  the  company  was  justifiable. 
Oahagan  v.  Boeton  dh  L.  A  Oo.i  Allen,  190, 
79  Am.  Dec.  724. 

In  tbe  case  at  bar  the  evidence  tended  to 
show  that  First  avenue,  where  it  is  crossed  by 
the  defendant  company's  tracks,  was  more 
heavily  burdened  witb  traffic  tban  any  other 
street  in  the  city  of  Cedar  Rapids.  The  block- 
ade occurred  in  tbe  daytime,  during  business 
hours,  and  may  have  lasted  six  or  seven  min- 
utes, and  possibly  longer.  Tbe  engine  of  tbe 
paasenger  train  had  stopped  in  front  of  tbe 
depot,  a  short  distance  east  of  a  switch,  so  tbat 
it  migbt  move  through  tbe  switch  to  an  ad- 
loining  track,  and  pick  up  a  mail  car.  This 
left  the  rear  end  of  tbe  train  on  tbe  crossing, 
which  it  effectually  blockaded  for  some  60  or 
70  feet.  In  view  of  these  facts,  we  are  not 
prepared  to  say  that  all  reasonable  persons 
would  necessarily  conclude  tbat  the  railway 
company  was  without  fault;  that  it  exercised 
its  right  of  transit  across  tbe  street  in  a  reason- 
able manner,  and  with  due  regard  for  tbe 
rights  of  tbe  public.  It  seems  to  have  been 
using  the  bigbway,  when  the  accident  oo 
curred,  as  a  depot  yard, — to  stand  its  cars,  and 
to  make  op  its  train. — and  it  can  hardly  be 
contended  tbat.  under  a  license  to  lay  its  tracks 
across  the  street,  it  could  l«wfnllv  devoie  tbe 
bigbway  to  such  uses.  Nor  was  it  a  valid  ex- 
cuse for  tbe  obstruction  of  tbe  street  tbat  tbe 
depot  bad  been  located  at  tbe  corner  of  Fourth 
street  and  First  avenue,  and  that  trains  coming 
ifrom  tbe  east,  wben  halted  at  the  station, 
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would  neoeflsarfly  project  to  Bome  extent  into 
the  avenue.  It  was  the  defendant's  duty  to  so 
locate  its  depot  that  trains  could  be  halted 
thereat  without  obetructing  travel  on  the 
public  thoroughfares,  and  it  cannot  plead  the 
faulty  location  of  its  depot  or  switches  as  a 
justification  for  incommoding  the  public. 
8taU  ▼.  Morris  d  B.  R.  Co.  25  N.  J.  L.  441; 
StaU  T.  Chicago,  M.  d  8L  P.  R.  Co.  77  Iowa, 
448,  4  L.  R.  A.  288;  Jones  y.  Housatonic  EL 
Co.  107  Mass.  264. 

We  are  therefore  constrained  to  hold  that 
the  issue  concerning  the  negligence  of  the  rail- 
way company  was  properly  submitted  to  the 
jury,  and  that  no  error  was  committed  in  re- 
fusing the  instructions  to  which  we  haye  last 
aboye  leferred* 


With  respect  to  the  suggestion  that  the  in- 
juries complained  of  were  immediately  occa- 
sioned by  the  sudden  shying  of  the  horse  wbi<di 
the  plaintiff  was  driving,  it  is  only  necessary 
to  say  that  the  shying  of  the  horse  cannot  lie 
regarded  as  the  sole,  proximate  cause  of  the 
injury.  The  obstruction  which  had  been 
placd  in  the  highway  directly  contributed  to 
the  accident,  and  the  jury  was  justified  in  so 
finding.  Andrews  y.  McMm  Oi^  dk  FL  D,  R, 
Co.  Ti  Iowa,  672;  Bk^eggerud  y.  MinneapUis 
db  8t.  L.  B.  Co.  9»  Minn.  66;  Cor^  y.  North- 
ern Pac.  R.  Co.  82  Minn.  457. 

The  remit  is  that  the  judgment  pftks  drarit 
Court  must  be  affirmed,  with  coats;  and  it  ia  so 
ordered. 


MISSOURI  SUPREME  COURT  (In  BaneX 


William  T.  HICKMAN,  Respt.. 
CITY  OP  KANSAS,  Appt. 
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I.  A  eonstitatlonal  proviaion  that  prop- 
erty shall  not  be  dama^red  for  publio  use  without 
eompeneatton  is  self-eof  uroinff. 


8.  A  st»tntory  reaaedar  fn  m 
tioBal  rig^ht  to  damagaa  ^  &  oondeniiia- 
tfon  oase  camiot  be  made  ezolattra,  where  Che 
owner  of  the  property  is  glyen  no  power  to  hil- 
tlate  such  prooeedinff  or  to  enforoe  paymeDt 
after  the  damages  are  asBessed. 

8.  DajiiaipeoceaaionodbgreaiabliaiiiBS 
a*  prade  in  a*  atreet  on  first  raisina  thearade 
above  the  natural  surface,  as  well  as  damage  by 


KOTB.— I)timrp<76  to  atnOXing  owner  tnt  S^nt  gradino 
and  Unm'wement  of  tireet* 

Prior  to  the  existence  of  constitutional  or  stato- 
tory  proylsions  upon  the  subject  the  rule  had  be- 
come firmly  established  that  in  the  absence  of  nea- 
Uaenoe  or  trespass  a  city  could  dhange  the  grade 
of  its  streets  at  pleasure  without  liability  to  abut- 
ting owners  for  the  consequential  injuries  thereby 
inflicted  upon  them.  See  note  to  Selden  ▼.  Jack- 
sonville (Ha.)  U  L.  B.  A.  87a  And  this  rule  with 
some  few  exceptions  was  held  to  apply  to  the  orig- 
inal establishment  of  a  grade  and  bringing  the 
surface  to  such  grade.  In  fact,  as  will  appear 
from  cases  cited  below,  there  has  been  some  ten- 
dency to  discriminate  against  the  original  estab- 
lishment of  grades  and  refuse  damages  in  such 
eases  where  they  would  be  allowed  in  cases  of 
change  of  grade. 

In  England  no  distinction  seems  to  have  been 
made  so  far  as  the  common-law  rule  Is  concerned. 

In  Governor  ft  Co.  of  British  Oast  Plate  Mfrs.  v. 
Meredith,  4  T.  R.  7M,  the  right  to  damages  for  in- 
juries caused  by  the  raising  of  the  grade  of  a  street 
was  distinctly  denied,  and  the  accuracy  of  the  re- 
port of  Leader  v.  Moxon,  8  Wils.  461,  in  which  such 
a  right  seems  to  have  been  recognized,  is  ques- 
tioned. 

In  New  York  the  right  to  damages  for  conse- 
quential injuries  in  the  opening  of  a  street  was 
apparently  recognlaed  in  Be  Furman  Street,  17 
Wend.  649. 

But  whatever  implication  of  that  nature  is  to 
be  found  in  that  case  seems  to  have  been  com- 
pletely ignored  in  Radcltff  v.  Brooklyn,  4  N.  Y.  195, 
tt  Am.  Deo.  867,  where  Be  Furman  Street,  is  cited 
as  denying  liability  for  consequential  damages. 

And  the  common-law  rule  is  nearly  uniform  that 
tb?re  is  no  liability  for  injuries  caused  by  grading. 
Simmons  v.  Camden,  S0  Ark.  276,  7  Am.  Rep.  680; 
Home  V.  Omberg, !»  Ga.  46, 78  Am.  Dea  74S;  Boll  v. 
Augusta,  84  Oa.  880;  Snyder  v.  Rockport,  6  Ind.  287; 
Terre  Haute  v.  Turner,  80  Ind.  622;  Weis  v.  Madi- 
son. *6  Ind.  241, 89  Am.  Bep.  185;  Creal  v.  Keokuk, 
4  G.  Greene.  47:  Lee  ▼.  Biinneapolis,  22  Minn.  18; 
28  L.  R.  A 


Alden  v.  Minneapolis,  24  Minn.  264;  BL  Louis  v. 
Gumo,  12  Mo.  414;  Taylor  v.  St.  Louis,  14  Mo.  20,  85 
Am.  Dec  89;  Nebraska  Olty  ▼.  Lampkin,  a  Neb.  27; 
Wilson  V.  New  York,  1  Denio,  696:  Greeo  t.  Bead- 
ing, 9  Watts,  882;  Philadelphia  ▼.  Bandolph.  4 
Watts  4  B.  616, 89  Am.  Dec.  102 ;  ite  Levering  Street. 
14  Phila.  848:  Humes  v.  KnoxvlUe,  1  Humph.  408, 84 
Am.  Dea  657 ;  Kehrer  v.  Bichmond  City,  81  Va.  745. 

So  there  can  be  no  recovery  for  an  estabUshment 
of  a  grade.    Kelly  v.  Baltimore,  66  Md.  ITL 

And  this  is  so,  although  the  two  aides  of  the 
street  are  constructed  at  diffCTent  levels  with  a 
retaining  wall  between  tbenL  Yaniah  t.  St.  Faul, 
60  Minn.  518. 

And  the  city  is  not  liable  for  injury  to  bnildinffs 
by  the  removal  of  the  soil  in  tlie  street  by  the  pro- 
cess of  grading.  Quincy  v.  Jonea,  76  lU.  281, 20  Am. 
Bep.  24a 

In  Ohio,  however,  a  somewhat  different  rule  has 
been  reoogniied.  And  it  has  been  held  that  the 
city  may  be  liable  for  cutting  the  street  down  to 
grade  to  the  injury  of  buildings  erected  on  adjoin- 
ing property.  McOombs  v.  Akron,  16  Ohio,  474; 
Akron  v.  MoOomb,  18  Ohio,  289, 51  Am.  Dec.  458. 

For  the  present  state  of  the  Ohio  doctrine,  see 
the  cases  cited  below. 

LUMefor  netiUoentorlUegalaeL 

The  above  rule  only  applies,  however,  in  the  ab- 
sence of  negligence  and  when  the  city  has  acted 
regularly  and  has  committed  no  trespass  on  the 
adjoining  property. 

The  municipality  may  be  liable  for  negligence. 
Wallace  v.  Muscatine,  4  G.  Greene,  878, 61  Am.  Deo. 
18L 

The  city  is  liable  if  the  acts  were  illegal.  Smith 
V.  Cincinnati,  4  Ohio,  014. 

The  city  may  be  liable  for  piling  dirt  above  a  re- 
taining wall  in  such  a  way  as  to  crush  it  and  cause 
it  to  fall  on  the  property  below  to  its  injury. 
Gardner  v.  Scrantom,  11  Pa.  Co.  Ot.  Bep.  574. 

For  bringing  the  road  to  a  grade  illegally  estab- 
lished the  city  is  Uable.  Grossett  v.  Janesville,  V 
Wis.  4201 


See  also  28  L.  R.  A.  380;  33  L.  R.   A.  137,  554;  34  L.  R.  A.  393;  35  L.  R.  A. 
852;  .39  L.  R.  A.  345. 
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imlslnflr  or  lowerinir  a  grade  pnvioxuHj  estab- 
Itataed,  must  be  oompenaated  under  a  oonstitu- 
tlonai  provMoD  for  compeiiflatloii  In  oaae  of 
property  taken  or  damaged  for  public  xmb. 

4.  The  rule  that  benefits  dedneted  In 
measminif  damaipee  In  a*  eondemnar- 
tl<m  eaee  must  be  special  and  peenllar 

and  cannot  Indude  general  beneflti  shared  in 
common  with  other  property  In  the  neighbor- 
hood instead  of  talcing  the  diiference  between 
the  value  of  the  property  before  and  after  as  the 
measure  of  damages,  applies  as  well  to  a  case  of 
dama^ring  as  to  one  of  taking  property. 

B.  Damage  for  ehanire  of  ^rade  of  a 

street  includes  the  injury  resulting  ftom  the 
raising  of  a  portion  of  the  street  by  a  railroad 
oompany  in  obedience  to  the  ordinance  Hxhig 
the  grade. 

6*  A  person  la  not  estopped  frootelalaft* 
In^  damages  beeaose  of  the  ehange  of 

grade  of  a  street,  because  after  a  portion  of 
the  street  had  been  raised  bT  a  railroad  oompany 
In  accordance  with  the  ordinance  flxins  the 
grade,  he  requested  that  the  grading  of  the  street 
might  be  finished. 

rFebmaryia,iBM.) 

CEKTIFICA  .'ION  by  tbe  Kansas  City  Court 
of  Appeals  for  the  opioion  of  the  Supreme 
Court  of  an  appeal  from  a  Judgment  of  the 
Circuit  Court  lor  Jackf^on  County  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 


ages for  injuries  to  plaiDtilTs  property  alleged 
to  have  been  caused  by  tbe  establish  meat  of  a 
grade  for  a  street  in  front  of  it,  which  com- 
pelled plaintiff  to  change  the  grade  of  bis  lot 
and  raise  his  build ines.    Afflrmed. 

Tbe  facts  are  stated  in  tbe  opinion. 

Meatra.  R.W.  Qnariea* W.  A,  Alderson* 
F.  F.  Rosselle,  W.  S,  Cowherd,  and 
James  Black  for  appellant. 

JftfMTtf.Scarrltt  A  Scarritt  and  Karnes* 
Holmes  A  Kranthofl^  for  respondent: 

The  act  of  the  legislature  in  permitting  a 
municipal  corporation  to  damage  private  prop- 
erty first,  and  pay  compensation  therefor  after- 
wards, is  contmy  to  the  provision  of  the  con- 
stitution to  the  effect  that,  ''until  the  same 
rcompensationl  shall  be  paid  to  the  owner,  or 
into  the  court  for  tbe  owner,  the  property  ahaU 
not  be  disturbed"  [damaged]. 

There  is  not  a  word  in  the  act  relating  to  the 
ascertainment  and  payment  of  the  compensa- 
tion before  the  damage  is  done,  hot  it  requires 
in  express  terms  that  the  compensation  shall 
be  ascertained  and  paid  after  the  damage  is 
done.  This  is  in  direct  conflict  with  and  re- 
pugnant to  the  provisions  of  tbe  constitution. 

MO.  Const,  art.  8,  g  21;  Sesa.  Acto  1885, 
p.  49;  Blanchard  t.  Kanmxa  Oiiy,  16  Fed.  Rep. 
444;  MeElroy  v.  Kanm$  City,  21  Fed.  Rep.  257; 
Johnaoti  V.  Parkeraburg^  16  W.  Va.  402,  87 
Am.  Rep.  779;  Chamhira  ▼.  (XnoinnaU  db  G. 


Tliere  may  be  a  recovery  if  the  lower  grade  has 
DOt  been  properly  establidied  before  the  contrac- 
tor proceeds  to  out  down  the  street.  Delphi  v. 
Bvans,  86  Ind.  90, 10  Am.  Bep.  12L 

In  Parke  v.  Seattle.  20  L.  R.  A.  68,  6  Wash.  1« 
eauslnff  abuttintr  land  to  slide  into  tbe  street  by 
neffligent  ffradins  was  held  to  be  a  taking  within 
the  meaning  of  the  constitution. 

Damages  must  be  paid  to  the  abutting  owner  if 
dirt  fkvm  the  street  is  cast  on  his  property  so  as  to 
cause  injury  to  it.  Broadwell  v.  Kansas.  75  Ho. 
21&,  42  Am.  Bep.  tfO. 

There  may  be  a  liability  for  causing  water  to 
flow  on  the  adjoining  premises.  BUis  v.  Iowa  City, 
» Iowa,  288. 

Kevins  v.  Peoria,  41  lU.  002, 88  Am.  Dec.  SOS.  held 
the  city  liable  for  grading  a  street  so  as  to  turn  a 
stream  of  mud  and  water  upon  adjoining  premises- 
And  the  principle  in  that  case  was  followed  m 
Pekln  V.  firereton,  67  IlL  477, 16  Am.  Bep.  628. 

Tbe  city  will  be  liable  for  throwing  water  back 
on  an  adjoining  lot  if  it  could  have  been  avoided 
tqr  the  exercise  of  reasonable  care.  Smith  v.  Alex- 
andria, 88  Gratt.  206, 86  Am.  Rep.  788. 

As  to  the  liability  of  a  municipality  for  damages 
ftom  surface  water  caused  by  a  change  of  grade, 
•ee  noCe  to  Gray  v.  McWilliams  Cal.  )81  L.  B.  A.  606. 

IHe  nfeet  ofatatvUa, 

Statutes  have  been  passed  providing  for  dam- 
ages for  injuries  for  change  of  an  established 
grade,  which  do  not  appear  to  apply  to  grading  for 
the  flnt  time.  Columbus  v.  Hydraulic  Woollen 
Hills  Co.  88  Ind.  486. 

Under  such  statutes  a  city  is  not  liable  for  con- 
sequential injuries  from  the  grading  of  a  street 
unless  there  is  negligence.  North  Vernon  v.  V oeg- 
ler.  108  Ind.  814. 

A  lotowner  Is  not  entitled  to  damages  resulting 
from  the  original  grading  of  a  ftreet.  Anderson 
V.  Bain,  1»  Ind.  264. 

To  authorise  a  recovery,  the  change  must  be 
from  an  established  grade.  Morris  v.  Council 
filultB,67Iowa,84S,56  Am.  Rep.  84a, 

L.R  A. 


Original  grading  will  not  give  damages,  under 
the  Kansas  statutes.  Interstate  ConsoL  Bapid 
Transit  R.  Co.  v.  Early,  46  Kan.  197. 

Injuries  caused  by  raising  or  lowering  the  sur- 
face in  repairing  a  street  will  entitle  an  owner  to 
damages,  under  the  Massachusetts  statutes.  Wood- 
bury V.  Beverly,  U8  Mass.  216;  Brown  v.  Lowell,  8 
Met.  ITS;  Femald  v.  Boston,  IS  Cush.  074;  Burr  v. 
Leicester,  121  Mass.  241. 

But  to  Snow  V.  Provtocetown,  108  Mass.  188,  in 
which  the  surface  of  a  street,  which  had  been  pre- 
viously wldeoe)!,  was  afterward  raised*  the  court 
in  sustaining  the  right  to  damages  says  the  dam- 
ages paid  for  the  widening  no  doubt  included  com- 
pensation for  changes  in  the  surface  of  the  street 
injurious  to  the  owners,  and  which  were  oontem. 
plated  as  necessary  in  its  original  construction. 

As  far  as  sots  of  the  city  commissioners  are  con- 
cerned, tbe  only  damages  for  change  of  grade  that 
can  be  allowed  are  those  rendered  neceraary  by  the 
original  construction.  Murphy  v.  Boston,  180 
Masi*.419. 

There  Is  no  liability  except  fnr  a  change  of  pre- 
viously established  grade.  Be  Germantown  Ave. 
Change  of  Grade,  16  Phlla.  418. 

Under  the  Rhode  Island  statutea,  there  is  liabil- 
ity for  damages  caused  by  changing  grade,  but  not 
by  establishing  a  grade  or  bringing  tbe  road  to 
grade.  AJdrich  v.  Providence  Board  of  Aldermen, 
12  R.L841;  Gardiner  v.  Johnston,  16 R. L 84. 

The  New  York  act  providing  damages  for  ln« 
Juries  resulting  from  a  change  of  grade  does  not. 
apply  to  a  city.  Folmsbee  v.  Amsterdam,  66  Hun,. 
214. 

Ocmitttiitiofis  gMng  damaoea  for  v'hfparty  injmtdr 

or  damaged. 

Under  constitutional  requirements  for  damagea^ 
in  case  of  property  injured  or  damaged  for  public- 
use,  compensation  may  be  required  in  case  of  in^ 
Juries  caused  by  grad i ng.  Atlanta  v.  Green,  67  Ga.. 
886:  Moore  v.  Atlanta,  70  Ga.  611. 

Giving  compensation  for  property  damaged 
covers  tbe  case  of  damage  inflicted  by  bringing  tha 
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Railroad^  60  Ga.  820;  T!i<mip9on  t.  Grand 
Qulf  R.  d  Bkg  Co.  8  How.  (Miss.)  240,  84 
Am.  Dec.  81;  Oakley  v.  WiUiamsburgh,  6  Paige, 
M2, 8  L.  ed.  978;  Walther  v.  Warner,  26  Mo.277: 
iVowrf*  ▼.  Chicago,  R,  LAP.R.  Co,  57  Mo.  256; 
State  ▼.  Lubke,  15  Mo.  App.  164;  Vanderlip 
y.  Grand  Rapids,  8  L.  R  A.  247. 78  Mich.  522. 

The  court  laid  down  the  proper  measure  of 
damages. 

Mim$8ippi  River  Bridge  Co.  t.  Ring,  68  Mo. 
491;  Jdpnngfield  v.  Schmook,  68  Mo.  896;  St. 
Louie  (t-  St,  J.  R.  Co.  y.  Richardeon,  45  Mo. 
466;  Sheeftpr.  Kaneae  City  Cable  R.  Co.  94  Mo. 
674;  Quiney,  M.  db  P.  R.  Co.  v.  Ridge,  67  Mo. 
600;  WyandotU,  K.  0.  d  N.  W.  R.  Co.  ▼. 
Waldo,  70  Mo.  629;  LeeY.Tebod  N.  R.  Co.  53 
Mo.  179;  Padflc  Railroad  ▼.  Chryetah  25  Mo. 
644;  Neioby  v.  Platte  Oovnty,  25  Mo.  276;  Tay- 
lor  ▼.  Kaneae  City  Cable  R.Co.^  Mo.  App.  671. 

Damages  may  be  claimed  for  the  grading  of 
a  street  to  the  first  established  grade. 

Werth  Y.  Springfield,  78  Mo.  110. 

If  an  impediment  or  defect  exists  in  the 
remedy  marked  out  by  the  legislature  by  rea- 
son whereof  that  remedy  is  of  no  avail  or  is 
inadequate  to  the  suitor  it  is  not  the  exclusive 
remedy.    It  is  no  remedy. 

Jamieon  ▼.  Springfield,  58  Mo.  224;  Johneton 
Y,  LouisviUe,  11  Bush,  527;  JHerriam  ▼.  Moody, 
25  Iowa.  170;  Ryan  v.  Gallatin  County,  14  111. 
88;  Dunlap  y.  GaOatin  County,  15  IlL  9. 

Plaintiff  should  enforce  his  common-law  rem- 


edy and  not  seek  relief  by  mandamus  anlnit 
the  common  council  and  mayor  of  the  city. 

People  y.  Ifew  York,  25  Wend.  680;  ^aie  t. 
Coleman,  88  Mo.  App.  470;  American  Caeuaity 
Ine.  db  Security  Co.  y.  Fyler^  60  Conn.  448. 

If  the  natural  surface  of  the  ground  has  been 
used  or  improved  for  street  purposes  and  that 
surface  or  ^rade  is  changed  by  authority  of  the 
city  and  pnvate  property  is  damaged  thereby, 
the  municipality  Is  liable  for  such  damage. 

Bloomington  y.  Pollock,  88  111.  App.  188,  141 
111.846;  SehaUerY.  Omaha,  2S  "Neb.  92n;  Bar- 
man  v.  Omaha,  17  Neb.  548, 52  Am.  Rep.  420; 
F^,  Worth  y.  Howard,  8  Tex.  Civ.  App.  537; 
Werth  y.  Springfield,  78  Mo.  110. 

The  damage  to  property  is  placed  upon  the 
same  basis  as  the  value  of  the  property  taken, 
and  neither  can  be  done  without  compenaaUoa 
first  made. 

McElroy  y.  Kai^e  City,  21  Fed.  Rep.  257. 

This  rule  as  to  the  measure  of  damaires  ii 
not  only  recognized  as  a  fundamental  principle 
by  our  courts,  but  by  the  legislature  and  peo- 
ple as  well. 

Neenan  v.  Smith,  60  Mo.  526;  Fairrar  ▼.  Pt. 
Louie,  80  Mo.  894;  AUen  v.  Krenning,  28  Mo. 
App.  569;  Kansas  City  y.  Morton,  117  Mo.  446. 

Braee»  J,,  delivered  the  opinion  of  the 

court: 

This  is  an  action,  commenced  in  the  cir- 
cuit court  of  Jackson  county,  for  damages 


street  to  grade.   Beardon  v.  Ban  Franoisoo,  06  Gal. 
482, 66  Am.  Eep.  100. 

Bamaffes  to  property  by  fnradlng  a  street  are 
within  a  oonstitutlODal  proviflion  that  property 
shall  not  be  damaged  without  making  compeofla- 
tion  to  the  owner.  Blanohard  v.  City  of  Kansas, 
6HoCrary,  217, 16  Fed.  Rep.  444. 

lojarlesdonein  bringincrthe  street  to  grade  for 
the  first  time  must  be  paid  for  under  a  constitution 
prohibiting  the  damaging  of  property  without 
compensation.  Bloomington  y.  Pollock,  141  DL 
846,  afl^nning  88  UK  App.  138. 

The  city  is  ilableif  it  permits  a  railroad  company 
to  fi]l  up  the  street  so  as  to  make  access  to  an  ad- 
joining lot  difficult.   Pekin  t.  Winkel,  77  lU  66. 

Under  the  constitution  of  Nebraska,  damages 
caused  by  bringing  the  street  to  the  first  estab- 
lished grade  are  recoverable.  Harmon  y.  Omaha, 
17  Neb.  646, 82  Am,  fiep.  4S0;  Soballer  v.  Omalia,  28 
Neb.  886. 

Damages  are  recoverable  if  the  road  does  not 
pass  over  plaiatUf^  land  but  merely  alongside  of  it, 
if  by  reason  of  bringing  the  road  to  grade  his 
property  is  injured.  Hutchinson  y.  Parkersbuig, 
86  W.  Ya.  SM. 

EBtdtMMng  grade  on  paper. 

How  far  the  mere  establishment  of  a  grade  will 
entitle  to  damages  does  not  appear  to  be  definitely 
settled.  The  general  language  of  some  of  the  cases 
would  seem  to  imply  that  the  damages  are  payable 
when  the  grade  is  established. 

When  property  Is  damaged  by  establishing  the 
grade  of  a  street,  it  Is  damaged  for  public  use 
within  the  meaning  of  the  Missouri  constitution. 
Werth  V.  Springfield,  78  Mo.  170. 

Although  that  statement  Is  a  dictum  in  the 
Werth  Case,  it  is  recognized  in  Sheehy  v.  Kansas 
City  Cable  B.  Go.  94  Mo.  674;  Gibson  v.  Owens,  115 
Mo.  868. 

When  property  is  damaged  by  establishing  the 
grade  of  a  street,  it  Is  damaged  for  public  use. 
MoElroy  v.  Kansas  City,  21  Fed.  Bep.  267. 

The  charter  of  Newark  provides  for  damages  in 
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the  case  of  the  establishment  of  a  grade.  Book  y* 
Newark,  88  N.  J.  L.  128. 

A  oonstltution  prohibiting  the  damaging  of 
property  without  compensation  applfea  to  tbe 
original  establishment  of  the  grade.  Hammond  v. 
Harvard,  81  Neb.  686b 

Some  of  the  cases  go  so  far  even  as  to  state  that 
the  damages  must  be  settled  at  the  time  the  land 
is  taken  for  the  street  for  whatever  injuries  will  be 
occaaionod  by  bringing  the  street  to  a  probable 
grade,  although  no  giade  has  been  designated  al 
the  time. 

In  Montgomery  y.  Townsend.  80  Ala.  488, 60  Am. 
Bep.  112.  it  Is  held  that  a  requirement  of  oompen- 
sation  for  property  taken,  injured,  or  destroyed, 
does  not  apply  to  the  changes  which  must  have 
been  in  contemplation  of  the  parties  when  the 
property  was  taken  or  dedicated,  but  only  applies 
to  extraordinary  changes  which  may  not  be  dae  to 
the  natural  formation  of  the  surface  nor  to  the 
mode  of  original  construction  as  then  deemed 
sufficient. 

The  damages  fOr  opening  and  grading  must  be 
assessed  at  the  same  time.  Pusey  y.  Allegheny,  88 
Pa.  622. 

Gutting  to  the  original  grade  Is  covered  by  fiie 
compensation  for  the  taking.  Van  Biper  y.  Bmex 
Public  Road  Board,  88  N.  J.  L.  23. 

So  under  the  Massachusetts  statutes  no  recovery 
can  be  had  for  bringing  a  street  to  the  establiahed 
gradft,  as  it  is  presumed  that  they  were  awarded  at 
the  time  the  street  was  laid  out.  Brady  y.  lUI 
River.  121  Mass.  262. 

When  land  Is  taken  for  a  street,  abutting  owners 
are  entitled  to  damages  for  such  changes  In  the 
surface  as  must  necessarily  have  been  oontem« 
plated  on  the  construction  of  the  public  street. 
Byan  v.  Boston,  118  Mass.  248:  Geraghty  y.  Boston, 
120  Mass.  416. 

The  city  in  taking  the  property  Is  presumed  to 
compensate  the  abutting  owner  for  neoesMry 
change  of  grade.  Fellowes  y.  New  Heyeii»  U 
Conn.  240,  26  Am.  Rep.  417. 
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to  plaintiff's  property  oocasloDed  b^  a  change 
of  the  grade  of  I^intb  street,  in  said  city,  In 
which  the  plaintiff  obtained  judgment  for 
$1,000,  from  which  the  defendant  appealed 
to  Uie  Kansas  City  court  of  appeals,  and  the 
case  is  certified  here,  under  the  constitutional 
amendment,  as  inyolving  the  decision  of  a 
constitutional  question.  Plaintiff's  prop- 
erty, which  he  claims  was  damaged  by  the 
mction  of  defendant,  abuts  on  Ninth  street. 
Previous  to  the  extension  of  the  city  limits 
in  1885,  Ninth  street  was  a  county  road, 
which  had  been  graded  and  used  as  such  for 
many  years,  both  sides  of  which,  in  the  vi- 
cinity of  plaintiff's  property,  had  been  built 
up  with  residences  and  stores  for  a  consider- 
able distance  beyond  the  city  limits.  The 
plaintiff  bouf^ht  his  property  in  1888,  and  the 
next  year  built  upon  and  improved  it  with 
reference  to  the  then  existing  grade.  In 
October,  1884,  the  Kansas  City  ^-  Independ- 
ence Railway  Ck)mpany  obtained  the  consent 
of  the  county  court  to  build  and  operate  a 
cable  street  railway  on  said  road  or  street; 
the  court,  in  its  order,  providing  that  the 
company  should  build  its  line  of  railway 
upon  tlM  grade  of  the  street  as  then  main- 
tained, and  should  in  no  wise  disturb  the 
surface  of  the  street  in  such  manner  as  to  im- 
pair its  usefulness,  or  prevent  the  flow  of 


water  along  and  across  the  same.  In  the 
latter  part  of  1885  the  limits  of  the  city  were 
extended  so  as  to  take  in  that  part  of  said 
road  or  street  in  front  of  plaintiff's  property. 
By  ordinance  approved  April  16,  1886.  the 
city  chanj^ed  the  grade  of  said  street  in  front 
of  plaintiff's  property  to  the  present  estab- 
lished grade,  which  raised  the  grade  in  front 
of  said  property  akK>ut  8i  feet.  In  the  mean 
time  all  the  rights  and  franchises  of  the  Kan- 
sas City  A  Independence  Railway  Company, 
which  had  never  availed  itself  of  the  privi- 
lege aforesaid  granted  by  the  countv  court, 
passed  to  the  Kansas  City  Cable  Hallway 
Company,  which  latter  company,  soon  after 
the  passage  of  said  ordinance,  constructed  the 
line  of  road  on  the  grade  established  by  said 
ordinance,  fill  ins  in  the  street  in  the  center 
thereof  up  to  said  srade  to  the  width  of  about 
30  or  22  feet.  Afterwards,  the  city,  under 
an  ordinance  approved  November  19,  1886, 
filled  up  and  graded  the  street  on  each  side 
of  this  roadbed  to  the  full  width  of  the  street 
(50  feet) .  The  evidence  tended  to  diow  that 
after  the  railroad  company  constructed  its 
road,  and  before  the  city  finished  the  grad- 
ing, the  street  in  front  of  plaintiff's  prop- 
erty was  left  in  such  a  condition  as  to  render 
it  impassable,  and  to  necessitate  the  com- 
pletion of  the  grading  by  the  city ;  that  the 


Under  the  oonstltotional  provision  for  oompen- 
■atton  for  property  damaged,  the  abutting  owner 
eannot  recover  tor  iDJariee  caused  by  a  reasonable 
grade  or  ImproTement  of  a  street  in  a  careful  mao- 
ner.    Denver  v.  Bayer,  7  Colo.  118. 

But  damacres  may  be  recovered  If  the  grading  Is 
■o  act  separate  and  distinct  from  the  opening  of 
the  street.   Jonee  v.  Bangor,  144  Pa.  8BS. 

And  the  fact  that  a  grade  had  been  fired  at  the 
tfme  the  street  was  opened  will  not  prevent  the  re- 
covery of  damages  for  bringing  it  to  the  grade,  if 
the  street  was  opened  on  another  grade  which  was 
leoognlaed  and  followed  for  a  number  of  years 
afterward.  GRmbiridgev.Mlddle8ezCoun^0omr8. 


What  U  regarded  q»  egtablitMnio  a  oradt. 

The  establistament  of  a  grade  requires  an  order  of 
the  common  coancil  Involving  a  general  plan. 
Kattingly  v.  Plymouth,  100  Ind.  64S. 

Use  of  an  adopted  country  road  for  thirty  years 
at  its  old  grade  may  establish  that  to  be  tbe  grade 
of  the  city  street,  so  that  it  cannot  be  changed 
wifbont  paying  damages.    Toungstown  v.  Moore, 

aoo.hiost.isa. 

Purchasing  a  turnpike  road  by  a  city  Is  not  an 
adoption  of  tbe  grade  of  the  road,  its  German- 
town  Ave.  14  Pbila.  SSL 

Hefr>>ly  working  streets  or  otherwise  improving 
them  i%  not  sufficient  to  establish  a  grade.  Keppie 
V.  Keokuk,  SI  Iowa,  668, 2  Am.  ft  Eng.  Corp.  Gas.  447. 

A  dty  need  not  pay  damages  for  change  from 
gra^  established  by  the  town  prior  to  its  beooming 
a  otty.    Wabash  v.  Alber,  88  Ind.  428. 

CAonotf  from  wOiural  surf oee. 

Injuries  by  change  from  the  natural  grade  are 
within  the  meaning  of  a  constitutional  provision 
giving  damages  for  property  injured.  New  Brigh- 
ton V.  United  Presby.  Church,  96  Pa.  831;  Hendriok*s 
App.ia)Pa.866. 

There  is  a  liability  for  changing  the  grade  from 
the  natural  surface.  Davis  v.  Missouri  Pao.  B.  Co. 
(Mo.)  Dvc.  28. 1888. 

Undev-  the  New  York  ao%,  the  fact  that  the  ez- 

88  L.  .K  A. 


I  Isting  grade  was  that  of  a  highway  wbiob  was  taken 
,  by  the  municipality  as  one  of  its  streets,  and  that 
the  only  change  made  was  from  the  grade  of  the 
highway,  does  not  defeat  the  right  to  compensa- 
tion.   Bartlett  v.  Tarry  town,  fiS  Hun,  880. 

The  statute  does  not  require  the  abutting  owner, 
damaged  by  change  of  grade,  to  show  that  a  grade 
had  been  previously  established  by  the  mnnioipiJ- 
Ity  In  order  to  entitle  him  to  reoovery.  Bartlett  v. 
Tarrytown,  55  Hun,  488;  McGall  v.  Sara  toga  Springs, 
121  N.  T.  704.  affirming  29  N.  Y.  8.  R.  689;  As  Church 
of  Our  Lady  of  Meroy,  82  N.  Y.  B.  B.  967. 

Damages  may  be  recovered  for  change  of  the 
nat  ural  physical  grade  of  the  old  high  way.  0*Brleo 
V.  Philadelphia,  150  Pa.  680. 

Damages  may  be  given  for  change  of  surface, 
though  no  grade  bad  previously  been  established. 
Ft.  Worth  V.  Howard,  8  Tex.  Civ.  App.  637. 

Buadftia  afUr  ettdbUahmtml  of  grade. 

There  can  be  no  recovery  for  damages  to  houses 
in  cutting  to  the  grade  established  before  they 
were  erected.    Oroff  v.  Philadelphia,  150  Pa.  604. 

The  Ohio  doctrine. 

As  shown  above.  McCombe  v.  Alcron.  16  Ohio,  474 
Ohio  at  first  refused  to  follow  the  general  rule  re- 
fusing compensation  for  injury  to  property  by 
grading.  But  subsequent  decisions  reached  the 
same  result  as  those  which  followed  the  rule  and 
Ohio  must  now  be  olaseed  among  the  less  progress- 
ive states.  It  was  held  that  the  owners  of  unim- 
proved lots  cannot  recover,  and  those  making 
Improvements  must  do  so  with  view  to  a  reasonable 
and  proper  grade.  And  no  reoovery  can  be  bad 
for  injuries,  if  the  otty  uses  reasonable  care  in 
bringing  the  street  to  a  reasonable  grade.  Craw* 
ford  V.  Delaware.  7  Ohio  St.  460. 

Subsequently  the  doctrine  was  established  that 
the  owner  of  unimproved  property  improves  It  at 
his  perlL  Akron  v.  Chamberlain  Co.  84  Ohio  St. 
828, 82  Am.  Rep.  867:  Cincinnati  v.  Penny,  21  Ohio 
St.  606, 8  Am.  Bep.  78;  McGee  v.  Avondale,  81  Ohio 
L.  J.  168.  H.  P.  F. 
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raisiD^  of  th«  grade  necessitated  the  filling 
of  plaintiff's  lot,  the  raising  of  his  house  and 
other  structures,  and  the  readjustment  of  all 
of  his  improvements  to  conform  to  the  es- 
tablished grade,  at  a  cost  of  about  $1,000. 
The  court,  after  refusing  certain  instructions 
asked  by  defendant,  among  them  two  in- 
structing the  jury  that  on  the  pleadings  and 
evidence  the  plaintiff  could  not  recover,  sub- 
mitted the  casp  to  the  jury  on  other  instruc- 
tions, which  A  i  1  be  noted,  as  far  as  neces- 
sary, in  the  course  of  the  opinion. 

1.  By  the  Constitution  of  1875  it  it  pro- 
vided ''that  private  property  shall  not  be 
taken  or  damaged  for  public  use  without 
lust  compensation.  Such  compensation  shall 
be  ascertained  by  a  jury  or  board  of  com- 
missioners of  not  less  than  three  freeholders 
in  such  manner  as  may  be  prescribed  by  law, 
and  until  the  same  be  paia  to  the  owner,  or 
into  court  for  the  owner,  the  property  shall 
not  be  disturbed,  or  the  proprietary  rights 
of  the  owner  therein  divested."  Const,  art. 
2.  g  21.  Prior  to  the  adoption  of  this  Con- 
stitution of  1875  (although  the  doctrine  was 
vigorously  attacked  in  Tliurit&n  ▼.  St,  Jo9eph^ 
51  Mo.  510,  in  the  opinion  of  Judge  Adams), 
it  was  uniformly  held  that  any  damage  re- 
sulting to  an  abutting  property  owner  from 
a  change  of  grade  was  damnum  aJb»que  injuria^ 
for  which  the  municipality  was  not  liable 
unless  the  injury  could  have  been  shown  to 
have  resulted  from  the  negligent  or  improper 
manner  in  which  the  work  was  done.  8c, 
LouU  V.  Oumo,  12  Mo.  415;  Taylor  y.  St. 
Louii^  14  Mo.  28,  55  Am.  Dec.  89 ;  Hoffman  y. 
Bi,  Louis,  15  Mo.  651 ;  Schattner  v.  City  cf 
KanMB,  53  Mo.  162 ;  Imler  v.  Springfield,  55 
Mo.  119,  17  Am.  Rep.  645 ;  Wegmann  v.  Jef- 
ferson, 61  Mo.  55;  Swenson  y.  Lexington,  69 
Mo.  157 ;  SUwart  y.  Clinton,  79  Mo.  603.  To 
uproot  this  doctrine,  and  provide  for  compen- 
sation when  property  is  damaged  as  well  as 
when  it  is  taken  for  public  use,  the  eminent 
domain  clause  in  the  Constitution  of  1865 
was  amended  by  the  Constitution  of  1875  to 
read  as  quoted,  and  since  it  has  been  oon- 
sidered  the  settled  law  in  this  state  that 
**  when  property  is  damaged  by  establishing 
the  grade  oi  a  street,  or  by  raising  or  lowering 
the  grade  of  a  street  previously  established, 
it  is  damaged  for  public  use,  within  the 
meaning  of  theconstitution.  **  Werth  v.  Spring- 
field, 78  Mo.  10 ;  State  y.  CUy  of  Kansas,  89 
Mo.  84 ;  Bouseholder  y.  City  of  Kansas,  88  Mo. 
488 ;  Sheehy  y.  Kansas  City  Cable  B,  Co.  94  Mo. 
574;  Oilfson  y.  Owens,  115  Mo.  258.  It  is 
also  well -settled  law  Uiat  this  article  of  the 
constitution  gives  an  absolute  riffht,  and  is 
self -enforcing ;  and,  although  the  legislature 
may  have  enacted  no  law  providing  a  mode 
for  the  ascertainment  and  payment  for  the 
compensation  provided  for,  resort  may  be 
had,  by  the  party  entitled  to  the  right,  to 
any  common- law  action  which  will  afford 
him  adeuuate  and  appropriate  means  of  re- 
dress. iJouseholder  v.  City  of  Kansas,  83  Mo. 
488 ;  Sheehy  v.  Kansas  City  Cable  B.  Co.  94 
Mo.  574 ;  Keith  v.  Bingham,  100  Mo.  800. 

2.  Tlie  defendant's  first  contention  is  that 
this  action,  commenced  on  the  19th  day  of 
September,  1887,  is  not  maintainable,  for  the 
reason  that  by  a  law  then  in  force,  being  an 
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act  entitled  "An  act  to  provide  for  the  as- 
certainment of,  and  payment  for,  damages 
done  by  municipal  corporations  to  private 
property  for  public  use,  as  directed  by  sec- 
tion 21,  article  2,  of  the  State  Constitution, " 
approved  March  26,  1885  (Sess.  Acts  1886, 
p.  47),  amended  by  an  act  approved  March 
81,  1887  (Sess.  Acts  1887,  p.  87),  provisioa 
was  made  for  the  recovery  of  damages  in 
cases  like  the  one  in  hand,  and  that  by  sec- 
tion 8  thereof  it  was  provided  that  **"  the  above 
proceedings  shall  be  exclusive  of  all  other 
remedies  In  the  courts  of  this  state  for  the 
recovery  from  any  municipal  corporation  of 
damages  done  to  any  private  property  for 
public  use,  within  the  meaning  of  section 
21.  article  2,  of  the  State  Constitution.**  The 
rule  is  that  if  the  statute  gives  a  remedy  in 
the  affirmative,  without  containing  any  ex- 
press or  implied  negative,  for  a  matter  which 
was  actionable  at  common  law,  this  does  not 
take  away  the  common-law  remedy,  but  the 
party  may  still  sue  at  common  law  as  well 
as  upon  tlie  statute.  In  such  cases  the  stat- 
ute remedy  will  be  regarded  as  merely  cumu- 
lative. But  where  a  new  right  or  means  of 
acquiring  it  is  given,  and  an  adequate  rem- 
edy for  violating  it  is  given,  in  the  same 
statute,  then  the  injured  parties  are  confined 
to  the  statutory  remedy.  State  v.  Bittinger, 
55  Mo.  596 ;  Baker  v.  Hannibal  db  St.  J.  R. 
Co.  86  Mo.  548;  Soulard  v.  St.  Louis,  Id. 
546.  As  wo  have  seen,  the  right  which  plain- 
tiff had  in  this  case  was  not  a  common- law 
right.  It  was  a  new  right;  not  a  statutory 
right,  strictly  speaking,  but  a  constitutional 
right, — to  have  nis  damages  ascertained  and 
paid  to  him,  or  into  the  court  for  his  use, 
before  his  property  was  disturbed.  Unques- 
tionably, the  legislature  might  have  pro- 
vide a  mode  of  procedure  for  ascertaining 
and  paying  the  owner  his  damages,  under 
the  constitutional  provision  giving  the  right, 
that  would  not  have  been  exclusive ;  but  Uie 
Act  of  1885-87  did  not  undertake  to  enforce 
this  constitutional  right.  Its  whole  scope 
was  an  attempt  to  provide  a  remedjr  for  its 
invasion.  The  constitution,  expropriotngors, 
has  already  provided  the  owner  remedies 
through  the  courts  of  its  creation  for  the 
protection  of  that  right.  These  courts  were 
at  all  times  open  to  him,  either  to  restrain 
Uie  municipality  from  damaging  the  prop- 
erty until  compensation  therefor  is  ascer- 
tained and  made  (G'otM  v.  Kansas  City  Bridge 
db  Terminal  R.  Co.,  Ill  Mo.  28),  or  having 
damaged  it,  to  compel  the  municipalitjr  to 
respond  with  the  amount  thereof,  ascertained 
by  such  courts  in  a  constitutional  manner 
(cases  cited  supra).  While  it  may  be  con- 
ceded that  it  was  in  the  power  of  the  legis- 
lature to  provide  an  exclusive  special  remedy 
for  determining  the  compensation  for  the 
property  damaged  within  the  meaning  of 
tiie  constitution,  and  for  securing  the  pay- 
ment thereof  to  its  owners,  yet  such  remedy, 
in  order  to  be  exclusive,  must  be  commen- 
surate with  the  constitutional  right,  and  the 
remedies  which,  by  force  of  the  constitution, 
the  owner  is  entitled  to  for  its  protection. 
The  mere  declaration  of  the  legislature  could 
not  make  the  remedy  providea  by  the  act  a 
substitute  for  the  remedies  to  which  the 
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owner  wm  entitled  under  the  constitution, 
unless.  In  point  of  fact,  it  was  an  ade(]|uate 
substitute.  Leavinff  out  of  view  entirely 
the  injunctive  remedy,  by  which  the  owner 
bad  a  constitutional  right  to  have  his  com- 
pensation measured  and  paid  before  the  dam- 
ages were  inOicted,  and  for  which  the  stat- 
ute of  1885-87  undertook  to  substitute  no 
remedy  whatever,  was  the  proceeding  there- 
in provided  for  him  to  obtain  compensation 
for  the  damages  suffered  an  adequate  substi- 
tute for  the  remedy  afforded  him  by  an  ac- 
tion for  such  damages,  under  the  constitu- 
tion, independent  of  the  statute?  In  view  of 
the  facts  that  section  8,  which  contains  the 
legislative  declaration  aforesaid,  was  left 
out  in  the  revision  of  1889,  and  the  exclusive 
character  of  the  act  removed  by  a  new  sec- 
tion (1821,  Rev.  Stat.  1889),  it  will  be  nec- 
essary to  point  out  only  one  or  two  particu- 
lars In  which  the  enactment  failed  to  come 
up  to  the  measure  of  an  adequate  substitute 
for  the  owner's  remedy  under  the  constitu- 
tion. The  act  does  not  give  the  owner  the 
right  of  initiating  the  proceedings  or  pro- 
cess, or  other  means  of  obtaining  payment, 
after  the  amount  of  his  damages  nas  been 
ascertained.  It  is  true  the  original  act  did 
provide  that  the  application  to  the  circuit 
court  for  the  ascertainment  of  the  amount  of 
damai^es  by  petition  might  be  made,  ** either 
by  the  citv  authorities,  or  the  owner  of  the 
property  for  which  damages  are  claimed," 
but  the  Amendment  of  1887   (page  88)   re- 

Suired  that,  before  the  filing  of  such  peti- 
on,  the  cit^  authorities  must  first  define  a 
benefit  district.  It  is  also  true  that  section 
7  of  the  original  act  did  provide  for  execu- 
tion aealnst  the  municipal Itv  in  the  event 
that  damages  were  not  paid  within  six 
months  after  they  were  finally  ascertained  by 
the  court;  but  this  section  was  repealed  in 
the  amended  Act  (page  89).  Thus,  the 
owner  was  left  without  the  power  of  initiat- 
ing the  statutory  proceeding  for  the  ascer- 
tainment of  his  damages,  and  without  pro- 
cess to  compel  their  payment  after  they  were 
ascertained;  and  although  the  plaintiff  in 
this  case,  by  reason  of  the  fact  that  no  bene- 
fit district  was  ever  defined  by  the  defendant, 
was  deprived  of  the  poor  privilege  of  test- 
ing its  efficacy  for  his  relief,  yet  this  stat- 
ute is  invoked  to  defeat  his  action,  secured 
to  him  by  the  original  law  of  the  state. 
That  under  it  the  city  might  have  had  the 
plaintiff's  damages  ascertained  might  be  con- 
ceded; but  having  failed  to  do  so,  and  to 
provide  the  means  to  pay  the  same,  it  can- 
not be  permitted  to  interpose  this  statute  and 
its  own  neglect  to  defeat  his  action.  Elgin 
V.  EaUm,  88  111.  585,  25  Am.  Hep.  412; 
LttfayetU  v.  Wartman,  107  Ind.  404 ;  Jamiaan 
T.  Springfield,  58  Mo.  224. 

8.  It  is  next  contended  that,  as  the  effect 
of  the  ordinance  establishing  the  grade  of 
Ninth  street  was  for  the  first  time  to  raise 
the  grade  above  the  natural  surface,  the  de- 
fendant is  not  liable  for  any  damages  that 
may  have  resulted  from  the  establishment  of 
such  grade ;  and  in  support  of  this  f^ontention 
Dillon  on  Municipal  Corporations,  and  other 
cases  from  our  sister  states,  are  cited  in  sup- 
port of  the  doctrines  favored  by  the  learned 
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author  in  section  9950  (4th  ed.)  of  his  valu- 
able work,  where  he  says :  **  It  seems  to  us 
that,  on  principle,  the  mere  provision  of  the 
constitution  imposing  a  liability  for  prop- 
erty damaged  for  public  use  does  not  create 
a  liabilitv  on  the  part  of  the  municipality 
for  reducins:  the  natural  surface  of  the  street, 
in  the  course  of  its  normal  and  ordinary  im- 
provement for  street  purposes  proper,  to  a 
grade  line  for  the  first  time  established." 
The  instruction  of  the  court  on  this  subject 
was  in  harmony  with  what  has  been  under- 
stood to  be  the  Missouri  doctrine,  as  an- 
nounced and  recognized  in  the  cases  cited 
supra, — that  the  municipality  is  liable  for 
damage  occasioned  by  establishing  a  grade, 
as  well  as  for  damage  occasioned  by  raising 
or  lowering  a  ^rade  previously  established. 
In  Davis  v.  Miuouri  Pac.  R.  Oo,  (decided 
Dec.  28,  1898,  in  division  No.  1,  not  yet 
officially  published),  24  8.  W.  Rep.  777,  the 
precise  question  was  presented,  and,  after 
mature  consideration  of  the  subject  and  a 
discussion  of  the  authorities,  the  conclusion 
of  that  division  of  the  court  was  expressed 
by  Macfarlane,  J.,  as  follows:  ''We  are  of 
the  opinion,  therefore,  that  the  rule  which 
allows  compensation  for  consequential  dam- 
ages to  property  caused  by  a  material  change 
of  grade  from  the  natural  surface  is  the  most 
equitable  to  the  property  owners,  and  best 
conserves  the  public  interest;  and  this  rule 
is  generall^r  aaopted  under  similar  constitu- 
tional provisions,** — citine  cases  from  other 
states,  to  which  may  be  added  Qrajf  v.  Phil- 
adelphia,  150  Pa.  594.  Without  going  over 
this  ground  again,  it  Is  sufficient  to  say  that 
we  adhere  to  the  doctrine  as  it  has  hitherto 
been  recognized  by  this  court,  and  so  recently 
and  directly  in  Davia  v.  Missouri  Pac.  JR.  Co., 
supra,  and  hold  that  the  court  committed  no 
error  in  predicating  a  right  of  recovery 
thereon. 

4.  It  is  next  urged  that  the  court  com- 
mitted error  in  the  instructions  on  the  meas- 
ure of  damages,  whicli  were,  in  substance, 
that  the  plaintiff  should  be  allowed  such  a 
sum  as  would  compensate  him  for  the  dam- 
age sustained  by  him  by  reason  of  the  grad- 
ing of  the  street  in  front  of  his  premises,  less 
any  special  and  peculiar  benefits  to  the  prop- 
erty resulting  from  such  grading,  in  wnicn, 
however,  was  not  to  be  included  general 
benefits  shared  in  common  with  other  prop- 
erty in  the  same  neighborhood.  It  is  insisted 
for  appellant  that  the  true  measure  of  dam- 
ages in  such  cases  is  the  difference  between 
the  value  of  the  property  before,  and  the 
value  after,  the  change  of  grade, — a  rule  that 
would  charge  the  owner  with  general,  as 
well  as  special,  benefits,  and  which  has  re- 
ceived the  support  of  the  courts  in  some  of 
the  states,  as  appears  by  the  cases  cited  in 
the  brief  of  counsel  for  appellant.  When 
the  (Constitution  of  1875  was  adopted,  it  was 
settled  law  in  this  state  that,  in  adjusting 
the  compensation  to  be  made  to  owners  of 
land  taken  for  public  use,  the  benefit  to  be 
deducted  from  the  damage  which  the  owner 
sustains  by  such  taking  is  the  direct  and 
peculiar  benefits  that  would  result  in  partic- 
ular to  the  owner's  land  not  taken,  and  not 
the  general  benefit  that  such  land  would  de- 
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rive,  in  common  with  tbe  land  of  other  own- 
ers, in  the  nuigliborhood,  from  the  public 
use  for  which  it  was  taken.  Ifeieby  v.  PUUU 
Couniy,%i  Mo.  258;  Louisiana  d  F,  PI.  Eoad 
Co.  y.  Pickett.  25  Mo.  585 ;  Padfie  Railroad 
T.  Ohryntal,  25  Mo.  544 ;  8t.  Louis  d  8t.  J. 
R.  Oo.  ▼.  Ri  hardson,  45  Mo.  406 ;  Lee  y, 
Tebo  d  K  R.  Oo.  53  Mo.  178 ;  Quincv,  M, 
d  P.  R.  Oo.  ▼.  Ridge,  57  Mo.  600 ;  Hffther 
y.  Kansas  Gilv,  JS^.  J.  d  0.  B.  R.  Oo.  60  Mo. 
808.  In  the  decisions  of  these  cases  the  con- 
stitutional provision  applied  reads:  ''Tliat 
DO  private  property  ought  to  be  taken  or  ap- 
plied to  public  use  without  just  compensa- 
tion." Const.  1820,  art.  18,  §  7;  Const. 
1865,  art  1.  S  16.  While  a  slight  change  in 
the  phrtiseoloffy  was  made  in  the  Constitu- 
tion of  1875,  the  only  change  in  the  meaning 
was  effected  by  inserting  the  word  ^dam- 
aged," and  coupling  it  with  the  word 
''taken,"  and  thereafter  ''Just  compensation" 
was  to  be  made  for  property  ''damaged,"  as 
theretofore  it  had  been  made  for  property 
"taken."  The  compensation  for  property 
damaged  was  made  Just  as  broad,  and  no 
broader  or  narrower,  than  compensation  for 
property  taken.  The  standard  for  the  meas- 
urement of  the  one  had  been  already  setiled 
by  judicial  action,  and  by  the  same  standard 
is  the  other  to  be  measured,  under  the  Con- 
stitution of  1875.  In  the  language  of  Brewer, 
«r.,  in  McBHroy  ▼.  Kansas  Gity,  21  Fed.  Rep. 
367:  "The  damage  to  property  is  placed 
upon  the  same  basis  as  the  value  of  property 
taken,  and  neither  can  be  done  withbut  com- 
pensation first  made.  In  other  words,  uniting 
property  damaged*  with  'property  taken'  in 
the  same  clause,  and  subject  to  the  same  pro- 
hibition, places  them  in  the  same  category 
as  to  Judicial  action.  .  .  .  When  the 
constitutional  convention  met,  the  rule  of 
protection  against  the  taking  of  private  prop- 
erty bad  long  been  settled,  and  must  have 
been  familiar.  It  did  not  attempt  to  pre- 
scribe two  rules.  It  did  not  even  make  two 
enactments,  but  simply  added  *  property  dam- 
aged* to  'property  taken ;'  and  for  the  courts 
to  now  hold  that  under  the  same  language  two 
rules  were  prescribed  is  to  create  a  distinc- 
tion with  no  Just  foundation,  and  would  be 
mere  Judicial  legislation."  In  the  course  of 
the  establishment  by  this  court  of  the  rule  in 
regard  to  the  benefit  to  be  taken  into  consid- 
eration in  determining  the  compensation  to 
be  made  to  the  landowner,  and  since,  it  has, 
from  time  to  time,  been  noted  in  the  opinions 
that  a  different  rule  obtained  in  some  other 
Jurisdictions.  But  this  court  has  consistently 
maintained  its  position  from  the  beginning, 
through  a  long  line  of  decisions,  down  to  the 
present  day.  Wyandotte,  K,  0.  d  N.  W.  R. 
Co.  V.  Waldo,  70  Mo.  629 :  Combs  v.  SmitJi, 
78  Mo.  82 ;  All^  v.  Wabas!i,  St.  L.  d  P.  R. 
Co.  84  Mo.  646;  Springfield  d  8.  R.  Oo.  v. 
Calkins,  90  Mo.  588;  Davgherty  v.  Brown,  91 
Mo.  26  i  Kansas  City,  C.  d  S.  R.  Co.  v.  Story, 
96  Mo  611 ;  McBeynolds  v.  Kansas  City,  0.  d 
8.  R.  Oo.  110  Mo.  484 ;  Ragan  v.  Kansas  City 
d  8.  R  Oo.  Ill  Mo.  456;  Spencer  v.  Metro- 
politan Street  R.  Oo.  (Mo. )  22  L.  R.  A.  668 ; 
Kansas  City  v.  Morton,  117  Mo.  446.  These 
cases  show  that  the  rule  obtains,  and  has  been 
applied  in  the  same  manner,  regardless  of  ihe 
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character  of  the  public  use  for  which  the 
property  of  the  owner  was  taken  or  damaired, 
whether  for  the  purposes  of  a  railroad,  a 
county  road,  or  a  street.  It  has,  in  fact,  be- 
come a  fundamental  rule,  universally  recog- 
nized by  the  legislature,  by  the  courts,  and 
the  people,  in  the  measurement  of  damages 
sustained ^by  the  landowner  for  the  publie 
benefit.  We  have  heretofore  been  urged  to 
make  a  distinction  in  the  measure  of  damages 
between  cases  wherein  the  land  of  the  owner 
was  appropriated  and  damaged  without  beinr 
previously  condemned  for  public  use,  ana 
when  the  damages  were  to  be  ascertained  in 
such  proceedings ;  but  the  court  would  have 
none  of  it,  replying  that  "the  damage  was 
the  same,  and  the  compensation  should  be  the 
same."  MeReynoldsY.  Kansas  City,  C.  d  8 
R,  Oo.  and  Ragan  v.  Kansas  City  d  8.  R, 
Co.  svpra;  Boyle  v.  Kansas  City  d  8.  R.  Oo. 
118  Mo.  28.  We  have  also  been  pressed  ta 
make  a  distinction  between  a  case  in  which 
a  part  of  a  tract  of  land  is  taken  and  one  in 
which  the  tract  is  damaged  only ;  it  being 
insisted  that  in  the  .latter  case  the  damage 
would  only  be  the  diminution  in  the  actiuu 
pecuniary  or  market  value,  to  obtain  whidi 
all  benefits,  whetJier  general  or  special, 
would  have  to  enter  into  the  calculation. 
In  Kansas  City  v.  Morton,  supra,  which  was 
a  proceeding  to  assess  the  damages  which 
would  result  to  an  abutting  proprietor  from 
the  grading  of  an  alley,  division  No.  1, 
through  Macfarlane, «/.,  replied  that,  "while 
the  rule  had  been  thus  declared  In  some  of 
the  states  under  constitutional  and  charter 
provisions  similar  to  ours,  we  do  not  think 
it  consistent  with  our  decisions.  Our  con- 
stitution secures  to  the  property  owner  the 
right  to  compensation  when  his  property  is 
damaged  in  the  same  terms  as  when  it  is  act- 
ually invaded  and  taken.  No  reason  is  seen 
why  the  rule  for  assessing  the  benefits  should 
be  different. "  And  in  Spenctr  v.  Metropolitan 
Street  R.  Co.,  supra,  which  was  an  action  for 
damages  to  an  abutting  lot  owner,  division 
No.  2,  speaking  through  Burgess,  J.,  said: 
"While  contrary  opinions  have  been  main* 
tained  with  great  ability  in  courts  of  other 
states,  and  by  elementary  writers  of  much 
distinction,  the  rule  in  this  state  is  well  es- 
tablished that,  in  cases  of  this  kind,  in  esti- 
mating benefits,  the  Jury  should  be  restricted, 
in  estimating  such  benefits,  to  peculiar  and 
direct  benefits  or  increase  of  value  as  result 
to  the  lots  in  controversy,  in  which  other 
lots  in  the  same  locality  do  not  participate." 
It  would  be  a  work  of  supererogation  to  add 
anything  to  what  has  been  so  well  said,  in 
man^  of  the  cases  cited,  in  support  of  the 
Justice  and  reasonableness  of  the  Missouri 
rule  on  this  subject,  or  to  further  show  that 
the  case  in  hand  is  within  its  principle.  The 
rule  is  founded  on  the  broad  and  equitable 
doctrine  that  everv  citizen  should  share  the 
common  benefits  of  a  government  whose  com- 
mon burden  he  is  required  to  bear;  in  the 
spirit  of  which  axiom,  while  we  maintain, 
on  the  one  hand,  that  the  abutting  landowner 
whose  property  is  damaged  for  the  public 
use  should  have  only  such  damages  as  are 
peculiar  to  his  property,  on  the  other  hand 
we  maintain,  as  illustratisd  in  the  cases  cited, 
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that  in  ascertaining  damages  it  shall  not  be 
reduced  by  benefits' other  than  those  that  are 
peculiar  to  his  property.  The  vitality  of  the 
rule  in  either  case  is  to  be  found  in  its  in- 
herent equity,  and  furnishes  a  sufficient  rea- 
son for  its  adoption  and  maintenance.  The 
Instruction  of  the  court  upon  the  measure  of 
damages  in  the  present  case  was  in  harmony 
-with  this  rule,  and  therefore  not  erroneous. 

5.  The  railroad  company,  under  its  license 
from  the  county,  had  authority  to  lay  its 
track  upon  the  road.  When  the  city  extended 
its  limits,  it  succeeded  to  the  relation  form- 
erly sustained  b]^  the  county  to  the  road,  and 
took  municipal  jurisdiction  of  the  territory, 
subject  to  all  rights  acquired  under  its  pre- 
decessor. When  thereafter  the  city  estab- 
li^ed  the  grade  of  the  street,  as  it  had  the 
power  to  do,  the  only  way  possible  for  the 
railway  company  to  exercise  its  right  was  to 
lay  its  tracks  in  conformity  to  such  erade. 
In  bringing  their  roadbed  to  that  grade  for 
the  purpose  of  laying  their  tracks,  they  were 
simply  obeying  the  command  of  the  munici- 
pal gOYemment  expressed  by  an  ordinance. 
The  damage  for  which  plaintiff  recovered 
was  for  the  injury  to  his  property  resulting 
from  the  raising  the  grade  in  front  of  his 


property  by  the  employ^  of  the  railroad  com- 
pany and  those  of  the  city,  in  compliance 
with  the  requirement  of  that  ordinance.  The 
damage  was  the  result  of  the  exercise  of  the 
city's  power,  for  which  it  is  liable.  8h&ehy 
▼.  Kansat  Oity  CdbU  R,  Co,  94  Mo.  574,  and 
cases  wpra.  The  Sheehy  Case  is  cited  by 
counsel  for  appellant  in  support  of  the  meas- 
ure of  damages  for  which  tliey  contend,  but 
it  is  not  at  all  in  point  for  that  purpose,  and 
we  know  of  no  Missouri  case  that  does  give 
it  support,  except  Tayl&r  ▼.  KanMU  Oity 
Cable  S.  Co,  dS  Mo.  App.  668,  the  ruling  in 
which,  upon  that  question,  we  do  not  ap- 
prove. The  fact  that  the  plaintiff,  after  the 
grading  of  its  railroad  had  been  completed 
by  the  cable  company,  requested  that  the 
grading  of  the  street  might  be  finished,  ought 
not  to  estop  him  from  recovering  damages 
for  his  injury.  If  any  error  is  to  be  found 
in  the  instructions  upon  this  issue,  it  is  in 
favor  of  the  defendant.  We  find  no  error  in 
the  record  calling  for  a  reversal,  and  the  judg- 
ment €f  the  Oireuit  Oauri  is  ajfllrmsd. 
All  concur. 

Rehearing  denied. 
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Henry  L.  GLOS  et  al,,  Appts., 
Caroline  C.  SANEET. 

atf  m.  588.) 

1.  The  Jurisdiction  of  prooeedini^  for 
the  a.doptioii  of  a*  child  in  ajiother  state 
cannot  be  attacked  ooilaterally  on  the 
grouDd  that  the  adopting  parent  had  only  a  tem. 
porary  reiddenoe  is  that  state,  where  this  quee- 
tiOD  was  paised  upon  by  the  court  in  the  adop- 
tion proceediogs,  and  alaoonsutMequent  petition 
to  set  aside  the  decree  of  adoption. 

8«  A  determination  upon  a  direct  pro- 
ceedings by  the  coort  of  last  resort  of 
the  state  that  the  trial  court  bad  Jurisdiction 
to  enter  a  decree  of  adoption  must  be  given  full 
faith  and  credit  In  courts  of  another  state,  which 
wUI  preclude  impeachment  for  irregularities. 

8*  Thejnrisdiction  of  a  court  in  another 
state  to  hear  an  appeal  cannot  be  collat- 
erally questioned,  where  it  rendered  a  Judgment 
of  contlrmanoe  on  the  appeal. 

4.  The  character  of  a  proceeding^  fbr 
the  rerocation  of  an  adoption  is  not  so 

summary  as  to  prevent  the  decision  from  being 
conclusive  upon  the  rights  of  the  parties  In  the 


NOTK.— On  the  subject  of  the  legal  status  of  an 
adopted  child,  see  the  note  to  Warren  v.  Prescott 
(He.)  17  L.  B.  A.  4B5. 

For  other  oases  as  to  validity  and  effect  of  pro- 
ceedings for  adoption,  see  Delano  v.  Bruerton 
fMasB.)  8  L.  R.  A.  OBB;  Furgeson  v.  Jones  (Or.)  8  L. 
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courts  of  another  state.  If  a!l  the  parties  inter- 
ested were  before  the  oourt,  and  with  every  ma- 
terial fact  before  it  the  court  proceeded  to  adju- 
dicate the  questions  ra  sed  upon  their  merits. 

5.  The  fthct  that  a  child  adopted  was  not 
personally  present  in  court,  or  notified  of 
the  proceeding,  where  this  Is  not  required  by 
statute,  will  not  be  ground  for  collateral  attack 
on  the  decree  of  adoption  In  another  state. 

6*   Beal  property  may  descend   to  a 

childyWho,  by  adoption  in  another  state,  has  be- 
come there  the  lawful  heir  of  the  owner  of  the 
property. 

7.  DUl^ent  inqniry*  re<inired  by  stat- 
nte  for  the  owners  of  land  sold  for  tax- 
es before  the  expiration  of  the  time  for  redemp- 
tion Is  not  shown  by  affidavits  of  diligent  inquiry 
*in  the  county"  where  the  land  is  situated. 

(October  »,  18B8J 

APPEALS  by  plaintiff  in  the  original  bill, 
and  one  of  the  defendants  in  the  cross  bill, 
from  a  decree  of  the  Circuit  Court  for  Cook 
County  in  favor  of  Caroline  C.  Sankey,  in  a 
suit  brought  to  obtain  ihe  partition  of  certain 
real  estate,  in  which  a  cross-bill  was  exhibited 
setting  up  sole  title  to  the  propt* rty  in  said 
Caroline,  and  seeking  to  set  aside  certain  tax 
deeds  of  it.     Affirmed. 

Statement  by  Shope*  J,: 

Mary  F.  Van  Matre  filed  her  bill  in  chan- 


R.  A.  620;  Helms  v.  Elliott  (Tenn.)  10  L.  R.  A.  686; 
Markover  v.  Krauss  ilnd.)  17  L.  B.  A.  806;  Fosburg 
V.  Rogers  (Mo.)  19  L.  K  A.  201;  Nugent  v.  Powell 
(Wyo.)  20  li.  B.  A.  190;  Be  Johnson's  Estate  (CaL)  81 
L.  B.  A.  880;  Sohiita  v.  Boenitz(Wl8.)21  L.  B.  A.46B. 


See  also  3.3  L.  R.  A.  207;  34  L.  R.  A.  oOO;  39  L.  R.  A.  748. 
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eery,  in  the  Cook  county  circuit  court,  allee- 
\ug  that  she  and  others  named  in  the  bill, 
including  Caroline  C.  Saukev,  were  the  heirs 
at  law  of  Samuel  Sanhey,  who  died  intestate 
in  November,  1886,  without  issue  or  widow 
Burviying  him.  and  seised  of  certain  lots  and 
lands  in  said  county,  of  which  partition  waa 
sought  among  said  alleged  collateral  heirs 
of  said  decedent.  The  bill  also  set  up  that 
appellant  Henry  L.  Glos  and  others  claimed 
some  interest  in  certain  of  the  lands  under 
tax  deeds,  which  were  alleged  to  be  void, 
ttod  were  asked  to  be  remoyea,  as  clouds  upon 
Uie  title  of  complainant  and  her  co-heirs. 
Ouoline  C.  Bankey  answered  the  bill,  deny- 
ing thai  others  were  interested  in  said  land 
and  lots,  and  claiming  title  in  fee  to  the 
whole,  as  heir-at-law  of  the  said  Sankey,  and 
filed  her  cross- bill,  alleging  that  by  virtue  of 
certain  adoption  proce^ings  in  the  court  of 
common  pleas  of  Lycoming  county,  Pa. ,  sho 
was  adopted  by  said  Samuel  Sankey,  de- 
ceased, on  the  fid  day  of  January,  1879,  and 
that  said  Sankey  having  died  without  issue, 
and  leaving  no  widow  liim  surviving,  his  es- 
tate descended  to  her,  as  heir-at-law.  The 
cross- bill  also  alleged  that  said  Glos  and 
others  held  certain  tax  deeds,  which  were  a 
cloud  upon  her  title,  and  alleging  in  the 
cross-bill,  as  amended,  certain  defects  there- 
in, and  praying  that  the  same  be  removed, 
as  a  cloud  etc.  Upon  the  issues  joined  upon 
the  original  and  cross- hi  lis,  the  court  found 
and  decreed  in  accordance  with  the  prayer  of 
the  cross-bill,  dismissing  the  originarbill ; 
finding  that  Uie  tax  deeds  alleged  were  void, 
and  upon  the  terms  of  payment  by  complain- 
ant in  the  cross-bill  of  the  taxes  for  which 
the  tracts  were  severally  sold,  interest  and 
costs,  etc.,  removing  them,  severally,  as 
clouds,  etc.  From  the  decree  dismissing  the 
original  bill,  and  quieting  Uie  title  in  the 
complaint  in  the  cross-bill,  Mary  F.  Van 
Matre  appeals.  From  so  much  of  the  decree 
as  finds  the  several  tax  deeds  void,  and  clouds, 
etc. ,  Henry  F.  Gloe  appeals. 

The  statute  of  Pennsyl  vania  under  which 
the  adoption  proceedings  were  had  was  as 
follows:  **It  shall  be  lawful  for  an^  person 
desirous  of  adopting  any  child  as  his  or  her 
heir,  or  as  one  of  his  or  her  heirs,  to  present 
his  or  her  petition  to.snch  court  in  the  county 
where  he  or  she  may  be  resident,  declaring 
such  desire,  and  that  he  or  she  will  perform 
all  the  duties  as  a  parent  to  such  child  ;  and 
such  court,  if  satisfied  that  the  welfare  of 
such  child  will  be  promoted  by  such  adop- 
tion, may  with  the  consent  of  the  parents  or 
surviving  parent  of  such  child,  or  if  none, 
of  the  next  friend  of  such  child,  or  of  the 
guardian  or  overseer  of  the  poor,  or  of  such 
charitable  institution  as  shall  have  supported 
such  child  for  at  least  one  year,  decree  that 
such  child  "shall  assume  the  name  of  the  ad- 
opting parent,  and  have  all  the  rights  of  a 
child  and  heir,  of  such  adopting  parent,  and 
be  subject  to  the  duties  of  such  child,  of 
which  the  record  of  the  court  shall  be  suf- 
ficient evidence.''  Act  May  4,  1655,  §  1 
(Purd.  Dig.  p.  78.  pi.  1). 

It  appears  that  Caroline  C.  Sankey  was  a 
minor  of  about  the  age  of  nine  years;  that 
her  father  and  mother  were  both  dead  ;  that 
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she  and  they,  up  to  the  time  of  their  death, 
resided  in  Lycoming  county,  Pa.  It  is  not 
questioned  that  the  court  of  oommon  pleas 
had  jurisdiction,  in  tliat  state,  of  the  adop- 
tion of  children,  authorized  by  the  statute 
quoted.  On  the  11th  day  of  November,  1878, 
Samuel  Sankey  filed  in  said  court  his  peti- 
tion, duly  verified  by  his  oath,  in  the  worda 
following: 

''State  of  Pennsylvania  Lycoming  Countj. 
In  the  court  of  Common  Pleas  of  Said  County. 
To  the  Honorable  the  Judges  of  the  Court 
of  Common  Pleas  and  of  the  Orphans'  Court 
of  the  County  aforesaid :  The  petitioner, 
Samuel  Sankey,  shows  to  this  honorable 
court  that  he  is  a  married  man,  without 
children  now  living,  and  a  resident  of  tlie 
city  and  county  of  San  Francisco,  in  the  state 
of  California,  and  he  is  now  a  temporary  re- 
sident at  Williamsport.  in  the  county  afore- 
said, and  as  such  resident  he  is  desirotu  of 
adopting  Caroline  Sankey,  often  and  com- 
monly called  'Carrie  Sankey, '  as  his  heir-at- 
law.  And  your  petitioner  represents  that  he 
will  perform  the  duties  of  a  parent  to  said 
Carrie  Sankey.  And  your  petitioner  further 
represents  that  said  Carrie  Sankey  la  an 
orphan,  and  is  the  daughter  of  Cyrus  K. 
Sankey  and  Caroline,  his  wife,  and  that  said 
Cyrus  K.  Sankey  was  the  brother  of  vour 
petitioner,  and  that  he  and  his  wife  died  in- 
terstate and  wholly  insolvent,  and  that  your 
petitioner  is  next  of  kin  to  said  Carrie 
Sankey,  and  as  such  he  desires  to  adopt  said 
orphan  child,  as  stated  above.  Your  P^i- 
tioner  further  represents  that  all  the  brothers 
and  sisters  of  said  C.  E.  Sankey  dieerfully 
consent  that  your  petitioner  shall  adopt  said 
child,  who  is  now  of  the  age  of  nine  years, 
for  the  purpose  of  caring  for  her,  educaiing 
her,  ana  protecting  her  as  his  own  child. 
Tour  petitioner  shows  to  the  court  that  the 
kinfolks  on  the  part  of  the  mother  of  said 
child  are  not  so  situated  and  circumstanced 
that  they  can  care  for  said  child.  Respect- 
fully submitted.     [Siff.]    Samuel  Sankev.* 

It  also  appears  that  L.  G.  Huling  had  be- 
fore then  been  appointed  guardian  of  said 
infant,  and  on  November  11,  1878,  a  rule  waa 
granted  on  such  ffuardian  to  ahow  caode  why 
the  prayer  of  the  petition  should  not  tie 
granted,  returnable  the  following  day,  and  a 
commissioner  was  appointed  to  take  testi- 
mony. The  record  in  that  case  shows  that  on 
application  of  the  guardian  the  time  for  tak- 
ing testimony  was  twice  extended  by  the 
court,  and  finally  the  following  order  was 
entered  in  said  cause :  "January  3,  1879,  the 
appointment  of  L.  Q.  Huling  as  guardian  of 
Caroline  C.  Sankey  is  revoked,  and  Samuel 
Sankey  is  allowed  to  adopt  the  minor  child." 
Then  follows  an  order  appointing  Samuel 
Sankey  guardian  of  the  person  and  estate  of 
said  infant,  minor  child  of  Cyrus  K.  Sankey, 
deceased ;  and  then  follows  the  final  order  and 
decree,  viz.  : 

"January  3,  1879.  Order  and  Decree: 
Samuel  Sankey,  Esq. ,  at  present  resident  in 
said  county  of  Lycomine,  presented  his  peti- 
tion to  the  said  court,  declaring  his  desire 
to  adopt  Caroline  C.  Sankey,  a  minor  child 
of  Cyrus  K.  Sankey,  deceased,  and  promising 
to  perform  all  the  duties  of  a  parent,   ana 
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confer  apon  ber  all  the  rights  of  a  diild  and 
heir ;  anci  it  appearing  to  the  court  that  both 
parents  of  saia  minor  child  are  dead,  and  that 
the  uncles  and  aunts,  as  next  of  kin,  on  the 
father's  side,  of  said  minor  child,  consent 
and  approve  of  said  adoption,  and  after  care- 
ful investigation  and  inquiry,  it  appearing 
to  the  court  that  the  interests  and  welfare  of 
(be  said  minor  child  will  be  promoted  by 
being  adopted  as  the  child  and  heir  of  the 
•aid  petitioner,  therefore,  it  is  ordered  and 
decreed  as  follows :  And  now,  to  wit,  Jan- 
uary 2,  A.  D.  1879,  at  an  adjourned  court 
held  at  Williamsport,  in  said  county,  it  is 
ordered  and  decre^  that  Caroline  C.  Sankey, 
a  minor  child  of  Cyrus  E.  Sankey,  late  of 
said  county,  deceased,  be  and  she  is  hereby 
declared  to  be  adopted  by  Samuel  Sankey, 
Esq.,  with  all  the  rights  of  a  child  and  heir 
of  the  said  Samuel  Sankev,  and  that  she  be 
also  subject  to  all  the  duties  of  such  child. 
and  shall  assume  the  name  of  the  adopting 
parent,  and,  to  all  intents  and  purposes,  have, 
enjoy,  and  inherit  all  the  rights  and  privi- 
leges, and  be  subject  to  all  the  duties,  of  a 
lawful  child  of  said  adopting  parent,  of 
which  a  copy  of  this  record  shall  be  sufficient 
evidence,  agreeable  to  the  provisions  of  the 
act  of  the  general  assembly  of  Pennsylvania 
approved  Mav  4,  A.  D.  1855.  By  the  Court. 
James  Gamble,  P.  P." 

No  appeal  was  taken  from,  or  writ  of  error 
prosecuted  to  reverse,  said  decree.  But  after 
the  death  of  Samuel  Sankey,  which  occurred 
Kovember  28,  1886,  all  the  parties  alleged  to 
be  collateral  heirs  of  said  Sankey,  except 
said  Caroline  C.  Sankey,  by  Aaron  Wolf, 
their  attorney  in  fact,  and  as  administrator 
of  the  estate  of  Samuel  Sankey,  deceased,  on 
November  8,  1887,  filed  a  petition  entitled 
in  the  adoption  proceeding  above  mentioned, 
in  the  court  of  common  pleas  of  Lycoming 
counf7.  Pa.,  setting  forth  as  follows:  **  (1) 
That  Samuel  Sankey,  the  petitioner  in  said 
proceedings,  was  a  resident  and  citizen  of  the 
state  of  California  at  the  time  of  the  filing 
of  said  petition,  and  afterwards,  to  the  day 
of  his  death,  to  wit,  on  the  23d  day  of  No- 
vember, A.  D.  1886,  and  that  the  said  Caro- 
line C.  Sankey  is  now  about  eighteen  vears 
of  age,  and  now  a  resident  of  the  city  of  San 
Francisco,  in  the  state  of  California.  (2) 
The  petitioner's  appointment  as  attomev  in 
fact,  etc. ;  the  names  and  residences  oi  the 
beirs;  the  petitioner's  appointment  as  ad- 
ministrator, etc.  (8)  A  copy  of  the  decree 
of  Hon.  James  Gamble,  heretofore  recited. 
(4)  Tliat  the  said  order  and  decree  was  made 
on  a  petition  signed  bv  Samuel  Sankey,  and 
duly  filed  in  said  number  and  terms,  wherein 
it  is  stated  Uiat  the  petitioner  is  a  resident 
of  the  state  of  California,  and,  further,  that 
the  brothers  and  sisters  of  said  Cyrus  K. 
Sankev  cheerfully  consented  to  the  adoption 
prayed  for.  (5)  That  your  petitioner  is  in- 
formed and  believes  that  he  can  establish  by 
evidence,  on  the  hearing  of  this  case,  that  the 
brothers  and  sisters  of  Cyrus  K.  Sankey  never 
consented  to,  and  had  no  knowledge  of,  said 
application  for  adoption,  except  thnt  the 
brother  James  W.  Sankev  may  have  had  some 
knowledge  thereof,  and,  further,   that  the 
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uncle  of  said  Caroline  C.  Sankey ^L.  G. 
Huling,  Esq.,  residing,  at  the  time  of  the 
application,  in  the  county  of  Lycoming,  and 
who  was  the  brother  of  the  mother  of  the  said 
minor  child,  and  nearest  of  kin  to  said  child 
on  the  side  of  the  mother — objected  most 
strenuously  to  the  decree  of  adoption.  (6) 
That  your  petitioner  is  informed  and  verily 
believes  that  the  aforesaid  order  and  decree 
of  adoption  were  obtained  by  a  misrepresen- 
tation of  the  facts  of  the  case,  and,  further, 
your  petitioner  is  informed  by  counsel  the 
court  nas  no  jurisdiction  in  the  premises,  the 
said  Samuel  Sankey  not  being  a  resident  of 
the  county  of  Lycoming,  in  the  state  of  Penn- 
sylvania, at  the  time  or  the  application  so  as 
aforesaid  made.  Your  petitioner  therefore 
prays  your  honor  to  grant  a  rule  to  show 
cause  why  said  order  and  decree  should  not 
be  revoked.  And  he  will  ever  pray,  etc. 
[S!g.]  Aaron  Wolf,  Administrator  and  At- 
torney in  Fact." 

A  rule  was  granted  thereon,  and  Caroline 
C.  Sankey,  by  uer  guardian,  filed  answer  and 
demurrer  to  the  petition.  The  court  sus- 
tained the  demurrer,  dismissed  the  petition, 
and  discharged  the  rule  to  show  cause,  with 
costs.  On  appeal  to  the  supreme  court  of  the 
state,  the  judgment  of  the  court  of  common 
pleas  was  afiirmed. 

Mr.  H.  S«  Heeax^ney*  with  Mr.  F.W.  8. 
Brawlej't  for  appellants. 

Meur$,  Hamline.  Scott  A  Lord*  for  ap- 
pellee Caroline  C.  Sankey: 

The  decree  is  binding  and  effectual  in  Penn- 
svlvaoia 

Wolfi  App.  (Pa.)  April  28,  1888. 

If  the  decree  is  biodiog  and  effectual  in 
Penosylvaoia,  where  it  was  rendered,  accord- 
ing to  its  laws,  and  the  decisions  of  its  highest 
courts,  then  it  is  bioding  everv where. 

Adams  Y.  Adams,  18  L.  R  A.  275,  164  Xass. 
290;  OoU  V.  CoU.  Ill  U.  S.  578,  28  L.  ed.  525; 
Oheev&r  v.  WiUon,  76  U.  8.  9  Wall.  108, 19  L. 
ed.  604;  Christmas  v.  Rvssell,  72  U.  S.  5  Wall. 
802.  18  L.  ed.  478;  Kiirigan  v.  Kirrigan,  15 
N.  J.  Eq.  147;  NieholsY,  NichoU,  25  N.  J.  £q. 
68;  KmnierY.  Kinnier,  45  N.  T.  540.  6  Am. 
Rep.  182;  Shvmtoay  v.  StiUman,  6  Wend  447; 
People  Y,  Baker,  76  N.  T.  88,  82  Am.  Rep.  274; 
Van  OrsdalY.  Van  Orsdal,  67  Iowa,  85;  Bime- 
ler  V.  Dawson,  5  111.  586,  89  Am.  Dec.  480; 
JmesY.  Warner,  81  111.  848;  Benand Y.Abbott, 
116  U.  8.  288.  29  L.  ed.  682. 

This  is  particularly  so  with  respect  to  judg- 
ments or  decrees  affecting  the  status  of  a  per- 
son, they  being  in  the  nature  of  judgments  »u 
rem,  which  are  binding  on  the  whole  world. 

Both  V.  Both,  104  111.  45,  44  Am.  Rep.  81; 
Hood  V.  Hood,  110  Mass.  468;  Boes  ▼.  Van 
AMyne,  20  111.  202. 

Courts  have  uniformly  taken  notice  of  the 
construction  given  to  foreign  statutes  by  the 
foreign  tribunals;  and  to  enable  them  to  do 
this,  they  have  always  been  in  the  habit  of 
looking  to  the  reports  of  such  tribunals. 

McDced  V.  McDeed,  67  III.  548;  Colt  v.  Colt, 
and  Adams  v.  Adams,  supra;  Stark  v.  Batelij^, 
111  in.  81. 

Independently  of  the  decision  of  the  supreme 
court  the  original  decree  was  valid,  because 
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the  oomt  bad  Jurisdiction  (1)  of  the  fubject- 
matter;  (2)  of  tbe  parties,  and  its  decree  was 
within  tbe  powers  mo  ted  it  by  tbe  si  state. 

Jurisdiction  of  the  subject-matter  is  power 
to  adjudge  concerning  the  general  questions 
involved  and  is  not  dependent  upon  tbe  state 
of  facts  which  may  appear  in  a  particular  case. 

Barnard  t.  Barnard,  119  111.  92;  Hunt  ▼. 
Hunt,  73  N.  Y.  217.  28  Am.  Rep.  129;  Stark 
T.  Batdiff,  mpra;  Bobs  y.  Himdy,  8  U.  &  4 
Cranch,  241,  2  L.  ed.  808. 

The  law  of  Penns^lTania  gave  tbe  court  of 
common  pleas  junsdiction  of  tbe  subject- 
matter  of  adoption  laws  of  PennsyWania,  1855, 
aub  wee  adoption. 

The  court  of  common  pleas  had  jurisdiction 
of  f^muel  Sankey  so  far  as  bis  residence  was 
concern^,  for  he  was  a  resident  of  Lycomine 
county,  Pennsylvania,  within  the  meaning  of 
the  law  of  that  state. 

Wolfi  App.  (Pa.)  April  28,  1888. 

Residence  may  import  temporary  sojourn  or 
permanent  domiciL  Tbe  precise  meaning  de- 
pends upon  the  purpose  and  phraseology  of 
the  statute. 

Anderson,  Law  Diet.  892;  nier  ▼.  Murray, 
57  Md.  441. 

Domicil  is  distinguished  from  residence. 
Domicil  is  defined  to  be  a  residence  at  a  par- 
ticular place  accompanied  with  positive  or 
presumptive  proof  of  an  intention  to  remain 
there  for  an  unlimited  time. 

Whart.  Confl.  L.  §  21:  CoUin$on  t.  Teal,  4 
Sawy.  241. 

The  word  "resident"  may  have  different 
meanings  even  in  tbe  same  act. 

Brundred  v.  Del  Hoyo,  20  N.  J.  L.  828. 

While  a  man  may  bave  but  one  domicil  be 
may  have  several  residences,  and  his  domicil 
may  even  be  in  one  state  and  his  residence  in 
another. 

Way  V.  Way,  64  HI.  406;  Bayee  v.  Eayee, 
74  111.  812;  Stout  v.  Leonard,  87  N.  J.  L.  495; 
Frost  V.  Brubin,  19  Wend.  11,  82  Am.  Dec. 
428;  Greene  v.  Greene,  11  Pick.  415;  WeUe  v. 
PeopU,  44  m.  40;  Be  Wrigley,  8  Wend.  184; 
Tazeufell  County  Supn.  v.  Vavenport,  40  111. 
197;  Mam  v.  Gibbone,  1  Bradf.  69;  New  York 
V.  Genet,  4  Hun,  487;  Orauford  v.  Wilsan,  4 
Barb.  604;  Chapman  y.  Chapman^  129111.  890. 

The  words  "residence"  and  "domicil"  stand- 
ing alone,  and  not  limited  or  qualified  by  tbe 
subject  are  not  in  law  equivalents  in  meaning. 
Thus  viewed  tbe  former  does  not  require  the 
amimus  manendi,  tbe  latter  does. 

2  Bishop,  Marriage  &  Divorce  and  Separa- 
tion, §  107;  Dicey,  Domicil,  p.  77. 

Even  though  a  party  to  a  decree  or  judg- 
ment is  not  domiciled  in  the  jurisdiction  of  tbe 
court  which  rendered  it,  yet  appearance  will 
give  jurisdiction  to  such  court. 

Be  Watte,  99  N.  Y.  433;  Whart.  Confl.  L. 
S  285;  Jonee  v.  Jones,  108  K.  Y.  415;  BisseU 
V.  Brime,  9  Mass.  464,  6  Am.  Dec.  88;  Ban- 
dolph  County  v.  Balls,  18  111.  80;  tinnier  v. 
Kinnier,  45  N.  Y.  540,  6  Am.  Rep.  182;  Bunt 
V.  Hunt,  72  N.  Y.  217,  28  Am.  Rep.  129;  Oinn 
V.  Boffers,  9  HI.  188;  Fleiselman  v.  Walker, 
91  m.  820;  Peak  v.  PeopU,  71  111.  278;  Jonee 
V.  Warner,  81  III.  346. 

And  having  sought  and  submitted  himself 
to  such  lurisdiclion  he  may  not  afterwards 
question  it. 
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Bb  WaUe,  Bandelph  Oouniy  t.  BsOi,  and 
BimU  V.  Briffffs,  supra. 

The  court  of  common  pleas  bad  Jmiadiction 
of  the  minor  chUd,  Caroline  C  Sankey,  as  tbe 
domicil  of  her  last  surviving  parent  was  with- 
in its  jurisdiction. 

Tbe  domicil  of  an  infant  without  patents  Is 
the  domicil  of  his  last  surviving  parenL 

Jacobs,  Domicil,  g  256;  Lamar  v.  Mieon, 
112  U.  S.  452,  28  L.  ed.  751;  Eolyoke  v.  Ha^^ 
kins,  5  Pick.  20,  16  Am.  Dec.  872:  Lttns  ▼. 
CaHelio,  17  Mo.  App.  698;  Louisville  v.  Sker- 
ley,  80  Ey.  71;  MilU  v.  EopkinstiUe,  11  Ey. 
L.  Rep.  164. 

Neither  tbe  infant  himself  nor  his  goardian 
can  change  his  domicil. 

Lamar  v.  Mieou,  supra;  Lsvoii  Suceessiom, 
10  La.  Ann.  789.  68  Am.  Dec.  600;  Story, 
Confl.  L.  §  506;  Whart  Confl.  L.  ^  41,  42; 
Woodworth  V.  Sjmng,  4  Allen,  822;  Be  Feyk's 
Estate,  5  N.  Y.  Sopp.  90. 

Notice  to  tbe  chud  was  not  reqniied,  and 
hence  was  not  necessary  to  the  validity  of  the 
adoption;  nor  was  it  a  jurisdictional  fact, 

KurtM  V.  St.  Paul  i  D.  B.  Co.  4S  Minn. 
889;  Luppie  v.  Winans,  87  N.  J.  Eq.  845; 
Barnard  v.  Barnard,  119  Dl.  92;  Gibson,  Ap- 
pellant, 154  Mass.  878. 

Tbe  niinois  law  of  adoption  is  "taken  dk 
rectly  from  the  Massachusetts  acta." 

Hence  the  courts  of  Dlinois  will  look  to  the 
construction  of  that  law  bv  tbe  tribunals  of 
Massachusetts,  from  which  ft  was  adopted. 

Bishop,  Written  Law,  $  79;  Gaye  v.  Smitk, 
79  Ul.  219;  Bigg  v.  WHion,  18  111.  15,  64  Am. 
Dec.  419;  CampbeU  v.  Quinlin,  4  IIL  288; 
Keegan  v.  Geraghiy,  101  111.  88. 

Appointment  of  guardian  of  child  umTer 
fourteen  years  of  age  does  not  require  notioa 
to  child. 

m.  Rev.  Stat  chap.  64^  S  t;  Qibstm,  Ap- 
peUant,  supra. 

Nor  in  case  of  sale  of  its  property  is  notice 
required  to  be  given  him,  except  it  is  spedfio- 
ally  required  by  the  law  under  which  such  sale 
is  made. 

^pnng  v.  Kane,  86  RL  583;  Mulford  v.  Stal- 
eenbaek,  46  Dl.  808;  Mulford  v.  Beceridge,  78 
m.  455. 

It  is  not  necessaiT  that  tbe  person  who  con- 
sents as  next  friend  to  tbe  minor  should  have 
received  an  appointment  as  audi  from  legal 
authority. 

Com.  V.  Boaeh,  1  Asbm.  27. 

Failure  to  appoint  guardian  ad  Utem  or  next 
friend  would  not  make  the  decree  void,  but 
only  voidable,  and  that  only  by  the  infant,  at 
her  election. 

Gage  v.  Schroder,  78  Dl.  47;  Barnett  v. 
Wolf,  70  111.  82;  Goudy  v.  Ball,  86  111.  813,  87 
Am.  Dec.  217;  Millard  v.  Marmon,  116  Dl. 
658;  Colt  V.  Colt,  111  U.  S.  578,  28  L.  ed.  525; 
SewaU  V.  Boberis,  115  Mass.  262;  Peak  v. 
Shasted,  21  111.  187,  74  Am.  Dec.  88;  Harris  v. 
Boss,  112  Ind.  814. 

The  court  having  jurisdiction  of  the  subject- 
matter  and  parties,  and  acting  within  its 
powers,  tbe  decree,  even  though  erroneous^ 
must  stand  until  reversed  in  some  direct  pro- 
ceeding. It  is  not  open  to  collateral  attack. 
It  will  be  presumed  that  the  court  heard  facta 
which  required  it  to  decree  as  it  did. 

Barnard  v.  Barnard,  119  Dl.  92;  Young  t. 
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Jjorain^  11 IH.  836,  63  Am.  Dec.  463;  Stow  t. 
Kimball,  28  111.  107;  B^tmck  ▼.  Skinner,  80 
m.  147;  Ftttgihbon  v.  Lake,  29  111.  177,  81  Am. 
Dec.  803;  £hpring  ▼.  Kane,  86  III.  680;  Housh 
V.  iWfe»  w  ni.  181;*  Henline  v.  P<wpfe,  81 
ni.  271;  SehneU  ▼.  Chicago,  38  111.  390,  87 
Am.  Dec.  804;  Moffitt  ▼.  if(?#««,  69  Dl.  646; 
CoU  ▼.  Colt,  supra. 

Id  PeDDsylTanla  and  Alabama  orphans' 
courts  are  courts  of  record,  and  would  seem  to 
stand  nearly  on  the  same  basis  as  to  presump- 
tions, etc.,  as  other  courts  of  superior  jurisdic- 
tion. 

Creppi  T.  Durden,  2  Smith,  Lead.  Oas.  9th 
Am.  ed.  p.  1012;  Freeman,  Judgm.  3d  ed. 
%  133. 

A  decree  of  adoption  beinf;  for  the  benefit 
of  the  child  adopted,  the  court  will  consider 
its  welfare  on  any  attack  upon  It. 

Baker  ▼.  Strahom,  88  111.  App.  69;  Beu>aU 
T.  BoberU,  eupra. 

The  doctrine  of  res  judicata  embraces  not 
only  what  has  actually  been  determined  in  the 
former  suit,  but  also  extends  to  any  other 
matter  properly  involved,  and  which  might 
have  been  determined  in  it. 

BenniU  v.  Wilmington  Star  Min,  Co.  119 
HI  9;  Liteh  v.  CHneh,  136  HI.  426;  Kelly  v. 
DonUn,  70  HI.  878;  Rivereide  Co.  v.  Tottmshend, 
120  111.  9;  Harmon  v.  Auditor  of  Public  Ac- 
^eounti,  128  lU.  122;  Nef  v.  Smyth,  111  Dl. 
100;  Lyons  v.  CooUdge,  89  111.  629;  Sogers  v. 
Biggins,  tyi  HI.  244;  Bailey  v.  Bailey.  115  HI. 
657;  Mergan  v.  Bdoit,  74  U.  S.  7  Wall.  617. 
19  L.  ed.  206;  Stiekney  v.  Ooudy,  182  HL  281; 
OrabiU  v.  CrabiU,  22  Or.  588. 

Persons  on  whose  behalf  and  under  whose 
direction  the  suit  is  prosecuted  or  defended  in 
the  name  of  some  other  person,  are  bound  by 
the  adjudication. 

Bennitt  v.  Wilmington  Star  Min,  Co.  supra; 
Cole  ▼.  Fawrite,  69  111.  467;  Freeman,  Judgm. 
%  174. 

When  the  protection  of  the  principle  of  res 

Judicata  is  invoked  it  is  not  necessary  that  it 

should  be  between  exactly  the  same  parties  or 

in  the  same  mode  of  action,  as  in  the  former 

"Case 

Efanna  y.  Bead,  102  HI.  607,  40  Am.  Bep. 
608;  Davenport  v.  Bamett,  61  Ind.  829;  Web- 
-ber  V.  Mackey,  81  HI.  App.  876;  Pepper  v. 
Pepper,  24  HI.  App.  820;  Moore  v.  Williams, 
182  HI.  589;  Oarrick  v.  Chamberlain,  97  111. 
620;  Bawley  v.  Simons,  102  HI.  116;  Hamilton 
y.  Quimby,  46  HI.  98. 

The  fact  that  a  Judgment  or  decree  is  entered 
on  a  demurrer  does  not  render  its  effect  less 
<M>nc1usive. 

Niepel  v.  La  Parle,  74  HI.  809,  citing  Gould. 
PI.  4th  ed.  pp.  48,  44;  Qould  v.  EvanmUe  i 
<7.  B.  Co.  91  U.  a  526.  23  L.  ed.  416;  Bigelow, 
Estoppel,  p.  88;  Doughty  y.  Doughty,  27  N.  J. 
Eq.  815. 

An  estoppel  of  record  arising  out  of  a  Judg- 
ment which  determines  the  status  of  a  person 
is  operative  and  conclusive  as  to  all  the  world. 

Hood  V.  Hood,  110  Mass.  465. 

A  Judgment  of  a  court  of  last  resort  cannot 
Y)e  attacked  collaterally  in  that  or  in  any  other 
-state. 

Bigelow,  Estoppel,  p.  22;  Sturgis  v.  Rogers, 

-96  Ind.  1;  Lucas  v.  San  Francisco,  28  Gal.  691; 

Boundtree  y.  Turner,  86  Ala.  655;  U.  S.  Const. 
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art.  4,  §  1;  Act  of  Congress,  May  26.  1790;  U. 
8.  Rev.  Stat.  p.  171,  §90;  Mills  v.  Duryee,  11 
U.  S.  7  Crancb,  4»1, 8  L.  ed.  411. 

The  only  question  that  can  be  inquired  into 
is,  whether  the  court  which  pronounced  tho 
judgment  had  jurisdiction  of  the  subject-mat- 
ter and  the  persons  of  the  parties. 

Zepp  V.  Hager,  70  III.  227;  Chipvs  V.  Tancy^ 
1  111.  8;  Colt  V.  Colt,  111  U.  8.  578,  28  L.  ed. 
52o. 

The  full  faith  and  credit  required  to  be  given 
in  each  state  to  the  judicial  proceedings  of 
other  states  will  prevent  any  evidence  to  con- 
tradict the  facts  which  show  a  jurisdiction,  if 
such  appear  on  the  record. 

HaU  V.  Williams,  9  Pick.  282,  17  Am. 
Deo.  866;  Zepp  v.  Hager,  supra;  Westeott  y. 
Brown,  18  Ind.  88;  Busell  v.  Briogs,  9  Mass. 
468,  6  Am.  Dec.  88;  Borden  v.  Fit^,  16  Johns. 
121.  8  Am.  Dec  225;  Colt  v.  Colt,  supra; 
Kinnier  y.  Kinnier,  46  N.  Y.  540,  6  Am.  Rep. 
182;  Peoples.  Baker,  76  N.  Y.  83,  82  Am.  Rep. 
274;  Hunt  y.  Huivt,  72  N.  Y.  225,  28  Am, 
Rep.  129;  Doughty  v.  Doughty,  28  N.  J.  Eq. 
581;  NiMls  v.  NkhoU,  25  N.  J.  Eq.  66. 

If  the  record  falsely  shows  on  its  face  that  it 
had  jurisdiction,  then  it  must  be  "  set  aside  by 
an  audita  querela,  or  on  petition  and  motion, 
such  being  the  familiar  practice  in  similar 
cases." 

Landes  y.  Brant,  61  U.  8.  10  How.  869,  18 
L.  ed.  458. 

Shope*  «/.»  delivered  the  opinion  of  tho 
court: 

The  question  presented  by  the  appeal  of 
Mary  F.  Van  Matre  is  whether  there  was  a 
legal  adoption  of  Caroline  C.  Sankey  by 
Samuel  Sankey,  in  his  lifetime,  in  Pennsyl- 
vania, by  which,  under  the  laws  of  that  state, 
she  became  his  heir-at-law.  It  is  insisted 
that  there  was  no  legal  adoption,  for  the  rea- 
son that  the  court  was  without  jurisdiction 
to  enter  the  decree— First,  because  said  Sam- 
uel Sankey  was  not  at  the  time  a  resident  of 
the  county  of  Lycoming  and  state  of  Penn- 
sylvania, where  the  same  was  entered,  within 
the  contemplation  and  meaning  of  the  statute 
of  that  state;  and,  second,  that  it  does  not 
affirmatively  appear  from  the  record  that  said 
proceedings  were  had  with  notice  to  the  child 
proposed  to  be  adopted.  Many  minor  and 
collateral  objections  made  mav  be  appropri- 
ately considered  under  these  headings. 

The  question  of  whether  Samuel  Sankey 
was  a  resident  of  Lycoming  county,  Pa., 
within  the  meaning  of  the  statute,  was  di* 
rectly  presented  in  the  proceedings  for  adop* 
tion,'  and  was  determined  adversely  to  the 
contention  of  appellant.  It  wil  1  be  seen  from 
the  foregoing  statement  that  the  verified  pe* 
tit  ion  presented  alleged  that  he  was  a  resi- 
dent of  the  city  and  county  of  San  Francisco, 
Cal.,  **and  that  he  is  now  a  temporary  resi- 
dent at  Williamsport,"  in  said  county  of 
Lycoming,  Pa.  By  the  recitals  in  the  decree 
of  adoption,  it  appears  that  the  court  found 
he  was  such  temporary  resident ;  that  he  was 
"at  present  resident  in  said  county  of  Lycom- 
ing." And  the  court  necessarily  held  that 
such  temporary  residence  in  the  county  gavo 
it  jurisdiction  to  hear  and  determine  the 
adoption    proceedings.     Again,    the    same 
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question  was  raised  and  determined  in  the 
application  made  by  this  appellant  and  other 
collateral  heirs  to  tliat  court  to  revoke  the 
order  and  decree  of  January  2,  1879.  It  was 
there  expressly  alleged  that  the  court  was 
without  jurisaiction  for  the  reason  that  said 
Sankey  was  a  resident  of  the  state  of  Cali- 
fornia'at  the  time  of  the  application  for  adop- 
tion. In  passing  upon  that  question,  that 
court,  in  an  able  opinion  by  Cummins,  P. 
«/.,  said:  ''The  court  is  asked  to  set  aside 
this  decree  of  adoption  on  two  grounds: 
First,  want  of  jurisaiction ;  second,  misrep- 
resentation of  facts.  The  Jurisdiction  of  the 
court  in  this  case  must  appear  in  the  petition 
presented  by  Samuel  Sankey  to  the  court, 
aski  ng  for  the  decree  of  adop tion . "  And  after 
setting  out  the  petition,  in  substance,  and 
its  yeriflcation,  it  is  further  said :  ''It  is  as 
a  'temporary  resident'  at  Williamsport,  in 
the  county  of  Lycomini(,  that  the  petition  in- 
yokes  the  powers  of  the  court  of  that  county. 
.  .  .  Does  the  word 'resident, 'as  used  in  the 
Act  of  May  4, 1855,«upra,  include  a  temporary 
resident?**^  And,  after  showing  that  the  wora 
"resident"  has  receiyed  various  interpreta- 
tions, it  is  said :  *^  The  purpose  of  our  adop- 
tion act  is  to  promote  the  welfare  of  the  child 
to  be  adopted,  and  anj  one  desirous  of  adopt- 
ing a  child  may  invoke  the  power  of  the 
court  of  the  county  in  which  he  or  she  may 
reside.  It  does  not  require  that  the  petitioner 
shall  be  a  citizen,  a  freeholder,  or  an  inhab- 
itant, nor  does  it  require  that  he  shall  reside 
any  certain  length  of  time.  It  does  not  say 
that  he  shall  be  a  permanent  resident,  which 
has  been  held  to  be  synonymous  with  *in- 
habitant,'  nor  that  he  may  be  a  temporary 
resident^  which  has  been  held  to  be  synony- 
mous with  a  *soioumer. '  After  a  careful  ex- 
amination of  all  the  authorities  cited  (they 
are  too  numerous  to  be  classified  or  referred 
to  here),  I  am  of  opinion  that  the  word  'resi- 
dent, '  as  used  in  the  Act  of  May  4,  1855,  in- 
cludes both  a  permanent  and  a  temporary 
resident  and  the  jurisdiction  of  the  court  is 
therefore  sufficiently  set  forth  in  the  peti- 
tion. "  An  appeal  having  been  prosecuted  to 
the  supreme  court  of  Pennsylvania  from  the 
judgment  rendered  by  the  court  of  common 
pleas,  that  court,  after  setting  out  in  full, 
and,  in  effect,  adopting,  the  opinion  of  the 
learned  Judge  of  the  court  of  common  pleas, 
affirmed  the  order  sustaining  the  demurrer  to 
the  petition  to  revoke  the  decree  of  adoption. 
WolfiApp,   (Pa.)  18  Atl.  Rep.  760. 

By  the  Act  of  May  4,  1855,  of  the  state  of 
Pennsylvania,  as  will  be  seen  in  the  forego- 
ing statement,  it  is  provided  that  if  any  per- 
son is  desirous  of  adoping  any  child  as  his 
or  her  heir,  or  as  one  of  his  or  her  heirs,  it 
shall  be  lawful  to  present  his  or  her  petition 
to  the  proper  court,  ''in  the  county  where  he 
or  she  may  be  a  resident,  **  etc.  We  are  now 
called  upon,  by  the  same  parties  who  sought 
to  have  the  decree  of  adoption  set  aside  in  the 
courts  of  Pennsylvania,  where  it  was  made, 
and  who  claim  title  under  and  through  said 
Samuel  Sankey,  to  place  upon  the  statute  of 
that  state  a  construction  differing  materially 
from  that  put  upon  it  by  these  courts,  and  to 
hold  that  Samuel  Sankey  was  not,  at  the  time 
of  the  adoption,   a  resident  of  Lycoming 
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county.  Pa.,  within  the  meaning  of  said  stat- 
ute, and  that,  therefore,  the  court  was  with- 
out jurisdiction  to  enter  the  decree.     Neither 
in  the  petition  of  the  .collateral  heirs,  filed 
in  the  court  of  comnqpn  pleas  of  Lycoming 
county,  Pa.,  nor  in  the  original  bill  filed  In 
this  case,   is  the  allegation  Ot  the  original 
petition  filed  by  Samuel    Sankey — that  he 
was,  at  the  time  of  the  application  for  adop- 
tion,   "a  temporary  resident  at  Williams- 
port,"  in  the  county  of  Lycoming,  etc — con- 
troverted.   It  will  thus   be  seen   that  the 
question  there  and  here  presented  was  whether 
a  temporary  residence  was  sufficient  to  au- 
thorize the  adoption  under  the  statute  of 
Pennsylvania.     When  a  statute  of  a  state  has 
been  given  construction  by  the  highest  tri- 
bunal of  the  state,  such  construction  will. 
ordinarily,  in  the  court  of  a  sister  state,  be 
adopted  as  binding  and  conclusive.    Hunt  y. 
EufU,  72  N.  T.  217  28  Am.  Rep.  129 ;  Ga^ 
Christ  y.    West    Virginia   (HI  d   0.   L.   Co. 
21  W.  Vs.  115,  45  Am.  Rep.  555 ;  Ounn  v. 
Hmtea,  86  Ala.  144,  78  Am.  Dec.  484 ;  Mc- 
Deed  v.   MeDeed,   67  Dl.   546;  Kingstey  v. 
KingtAey,  20  111.  208.    The  same  rule  has  been 
recognized  by  the  Supreme  Court  of  the 
United  States.     WdUcer  v.  Marks,  84  U.   8. 
17  Wall.  648,  21  L.  ed.  744 ;  BotZ^y  y.  Jfoa- 
i0frv,  89  U.  S.  22  Wall.  215,   22  L.  ed.  850; 
QaXpin  v.  Am,  85  U.  S.  18  Wall.   850,   21 
L.  ed.  969 ;  Bscombe  v.  Milwaukee  d  8t,   P. 
JR.  C^.  90  U.  S.  28  Wall.  108,  28  L.  ed.  07 ; 
Burgees  y.  SeUgman,  107  TJ.  S.  20,  27  L.  ed. 
859;  Bueher  y.  Cheshire  R    Oo.   125  ^\   8. 
555,  81  L.  ed.  795.    And  this,  althou^u  the 
examining  court   finds  that  upon   similar 
language,    in  a  statute  within  their  own 
sovereignty,  they  would  place  a  different,  or 
even  reverse  construction. 

We  should  here  notice  the  objection  that 
the  decree  of  adoption  was  entered  without 
the  consent  of  the  parties  required  by  the 
statute.  The  petition  filed  by  Samuel  6Hw.iey 
alleffed  that  tne  minor  was  the  child  of  li(a 
brother,  that  her  father  and  mother  were 
dead,  that  all  the  sisters  and  brothers  of  her 
deceased  father  consented  to  the  adoption,  and 
that  her  kindred  on  the  mother's  side  were 
not  so  situated  or  circumstanced  that  they 
could  properly  care  for  the  diild.  The  rec- 
ord discloses  that  evidence  was  taken,  and  it 
must  be  presumed  that  the  court  found  the 
material  allegations  of  tlie  petition  to  be 
true.  By  the  act,  as  will  be  seen,  tHe  court 
is  required  to  be  satisfied  that  the  interests 
and  welfare  of  tiie  child  will  be  promoted 
by  the  adoption.  The  guardian,  tlie  legality 
of  whose  appointment  by  the  court  is  not 
questioned,  contested  the  adoption  proceed* 
ings,  and  the  court,  in  what  must  be  pre* 
sumed  to  be  the  exercise  of  its  lawful  powers, 
removed  him  previous  to  the  entry  of  the 
decree,  and  appointed  said  Samuel  Sankey  as 
guardian  in  his  stead.  The  court  had  in  the 
contest  made  by  the  former  guardian,  "after 
careful  investigation  and  inquiry,**  fo'tndall 
the  facts  necessary  to  Justify  the  decree.  It 
found  that  the  uncles  and  aunts  of  the  child, 
on  its  father's  side,  as  next  of  kin,  approved 
and  consented,  and  *'iat  the  interests  and  wel- 
fare of  the  child  would  be  promoted  by  the 
adoption ;  and  it  was  expressly  held  by  the 
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coart,  on  the  application  of  the  collateral 
heirs  before  mentioned,  that  **  it  was  not  nec- 
essary that  all  of  the  uncles  and  aunts  should 
consent."  Moreover,  as  said  by  that  court, 
**on  the  day  the  decree  was  entered,  Hulin^'s 
appointment  as  guardian  was  revoked,  and 
Samuel  Bankey,  the  petitioner  in  the  adoption 
proceeding,  was  appointed  guardian  of  the 
child,  and  not  only  consented,  but  sought  the 
adoption  of  his  ward. "  By  reference  to  the 
statute  set  out  in  the  foregoing  statement,  it 
will  be  seen  that  the  adoption  may  be  had 
with  the  consent  of  the  guardian.  While  it 
might  have  conformed  more  nearly  to  the 
practice  in  this  state,  after  t.he  appointment 
of  the  petitioner  as  guardian,  to  have  form- 
al ly  appointed  a  guardian  od  litem,  or  **  a  next 
friend,"  who,  under  the  statute,  could  have 
given  the  required  consent,  the  failure  to  do 
BO  would,  at  most,  be  an  irregularity,  only, 
which  would  not  subject  the  decree  to  col- 
lateral attack.  At  most,  it  could  render  the 
adoption  voidable  only.  P^4ik  v.  Bhtuted,  21 
m.  187,  74  Am.  Dec.  88 ;  Millard  r.  Marmon, 
116  111.  658.  This  question  was  necessarily 
before  the  Pennsvlvania  courts,  both  in  the 
original  proceeding  and  upon  the  petition  to 
revoke  and  set  aside  the  decree  of  adoption, 
and  it  was  held  that  sufficient  was  shown  upon 
the  record  to  warrant  the  entry  of  the  decree 
in  the  common  pleas  court.  TTaff «  App, 
iupra. 

Moreover,  the  courts  of  Pennsylvania,  in 
the  later  proceeding,  held, — as  we  think, 
properlv, — in  considering  Uiis  and  similar 
contentions,  that  Samuel  Sankey,  if  living, 
would  be,  and  the  parties  now  seeking  to 
disregard  that  decree,  claiming  under  and  in 
privity  with  him,  were,  estopped  from  ques- 
tioning the  validity  of  the  adoption.  We  do 
not  find  it  necessanr  to  pursue  or  determine 
that  matter  here.  It  having  been  determined, 
upon  direct  proceeding,  by  the  court  of  last 
resort  of  the  state  in  which  the  decree  was 
rendered,  that  the  court  of  common  pleas  had 
Jurisdiction  to  enter  the  decree,  we  are  re- 
quired to  give  it  full  faith  and  credit.  The 
Pennsylvania  court  of  common  pleas  having 
Jurisdiction  of  the  person  of  parties,  and  sub- 
ject-matter, as  was  necessarily  held  by  the 
supreme  court  of  that  state,  it  bad  power  to 
adjudicate  the  questions  involved,  and  its 
decree  cannot  be  impeached  by  showing  ir- 
regularity in  its  procedure,  or  that  errors  in- 
tervened in  its  rendition.  Kinnierv,  Kinnier, 
45  K.  Y.  642,  6  Am.  Rep.  182.  Jurisdiction 
conferred  power  upon  the  court  to  judicially 
determine  the  questions  involved,  and  incor- 
porate its  determination  in  a  decree  fixing  the 
right  of  the  parties, — the  status  of  each  to- 
wards the  other ;  and  it  will,  unless  attacked 
for  fraud,  be  held  valid,  and  conclusive  upon 
the  parties  and  their  privies,  until  reversed 
or  set  aside  in  the  jurisdiction  in  which  it 
was  rendered.  2  Story,  Const.  Lim.  1818 ; 
Cheeper  v.  WiUon,  76  U.  S.  9  Wall.  108,  10 
L.  ed.  604;  yie/toU  ▼.  Nie/ioU,  25  N.  J.  £q. 
68 ;  F^apU  v.  Baker,  76  N.  Y.  88,  82  Am. 
Rep.  274 ;  Addm$  v.  Adain»,  154  Mass.  205, 
18  Ij.  R.  a.  275;  J<mu  v.  Wam&r,  81  111. 
848 ;  Bath  y.  Both,  104  111.  85,  44  Am.  Rep. 
81. 

It  is  contended  that  the  decision  of  the 
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supreme  court  of  Pennsylvania  in  Woifs 
Appeal,  supra,  cannot  be  regarded  as  an  au- 
thoritative exposition  of  the  law,  for  the  rea- 
son, as  it  is  contended,  that  no  appeal  lies 
from  the  court  of  common  pleas  to  that  court, 
and  that  the  appeal  to  Wolf,  therefore,  con- 
ferred no  jurisdiction :  There  is  nothing  in 
this  record,  or  the  adjudications  of  that 
court,  as  we  understand  them,  to  warrant  the 
contention.  The  statutes  of  that  state  upon 
the  subject  were  not  proved  or  introduced  in 
evidence,  and  in  rendering  its  judgment  of 
affirmance  the  court  necessarily,  determined 
its  own  jurisdiction.  It  was  expressly  held 
in  Lewis'  App.  (Pa.)  10  Atl.  Rep.  126,  by 
that  court,  that,  upon  appeal  from  a  decree 
of  adoption  rendered  bv  the  court  of  common 
pleas,  that  court  could  ** review  tlie  record,** 
and  doing  so,  and  finding  no  error,  affirmed 
the  decree.  Here,  every  question  presented 
arose  upon  the  record,  and  tiie  question  de- 
termined was  whether  the  matters  alleged  in 
the  petition  for  vacation  were  sufficient  to  re- 

?[uire  the  setting  aside  of  the  original  decree, 
t  being  the  court  of  last  resort,  it  must  be 
presumed,  in  the  absence  of  anything  appear- 
ing to  the  contrary,  that  it  would  not  ad- 
judicate unless  it  had  Jurisdiction  to  render 
j udgment  in  the  cause.  Its  j  urisdiction  must 
therefore,  upon  this  record,  be  presumed. 
Davis  V.  Packard,  88  IT.  S.  8  Pet.  828,  8  L. 
ed.  061 ;  Ckx)]ey,  Const.  Lim.  506 ;  2  Black, 
Judgm.  806 ;  HorUm  v.  Oritehfeld,  18  111.  188, 
65  Am.  Dec.  701 ;  Ihitibar  v.  ffaUatoeU,  84 
111.  168 ;  Osgood  t.  EUiekm&re,  50  111.  261. 

Nor,  in  view  of  this  decision  of  the  Penn- 
sylvania court,  will  it  be  necessary  to  deter- 
mine whether  the  court  of  common  pleas  was 
exercising  a  special  statutory  jurisdiction, 
and  therefore  the  rules  applicable  to  courts 
of  inferior  jurisdiction  applied,  or  not. 
Sufficient  appearing  upon  the  face  of  the 
record,  ashela,  the  Jurisdiction  must,  in  any 
event,  be  maintained.  Nor  were  the  proceed  - 
ings  for  revocation  of  that  summary  character 
which  will  not  be  regarded  as  res  judicata, 
or  as  conclusive  upon  the  rights  of  the  par- 
ties. The  application  was  made  by  all  of 
the  persons  interested  jn  the  revocation  of  the 
decree  of  adoption  and  who  are  here  seeking 
to  avoid  it,  and  against  the  adopted  child. 
All  were  before  the  court.  Every  material 
fsct  now  insisted  upon,  as  sufficient  to  avoid 
the  decree,  was  there  presented,  and  the  suf- 
ficiency challenged  by  the  demurrer  to  the 
petition.  The  court,  upon  their  petition, 
everv  material  averment  of  which  as  admitted 
bv  the  demurrer  to  be  true,  assumed  jurisdic- 
tion to  determine  the  questions  upon  the 
merits,  and  did  so.  Ana,  as  we  have  seen, 
the  supreme  court  of  the  state,  adopting  the 
reasoning  of  the  opinion  of  the  judge  or  the 
lower  court,  affirmed  the  judgment.  The  ap- 
plication was  properly  made  to  the  courts  of 
that  state.  Bae  v.  Hnlbert,  17  111.  572: 
AmbUr  V.  Whipple,  180  111.  811.  And,  those 
courts  having  assumed  jurisdiction  to  pass 
upon  the  merits,  it  must  be  presumed  that 
the  proceeding  was  in  conformity  with  the 
practice  in  such  cases  in  that  Jurisdiction. 

It  is  urged  that  the  court  of  common  pleas 
of  Lycoming  county.  Pa. ,  was  without  jur- 
isdiction, and  its  decree  is  void,  for  the  re£* 
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Bon  that  the  child  adopted  was  in  Illinois, 
and  out  of  the  jurisdiction  of  that  court; 
and  (2)  that  it  is  not  shown  that  there  was 
notice  to  the  child  proposed  to  be  adopted. 
It  is  said  this  question  was  not  presented  by 
the  petition  for  revocation  of  the  decree,  and 
was  not,  therefore,  passed  upon  by  the  courts 
therein.  Without  pausing  here  to  determine 
this  latter  contention,  it  niay  be  again  said 
that  the  question  of  the  jurisdiction  of  the 
court  to  render  the  decree  was  necessarily  be- 
fore the  court  in  the  later  proceedings,  and 
must  have  been  determined.  But  if  this  was 
otherwise,  the  contention  is  without  merit. 
Caroline  C.  Sankey,  at  the  date  of  the  adop- 
tion, was  of  about  the  age  of  nine  years.  She 
was  bom  in  Lycoming  county.  Pa.,  where 
her  father  and  mother  were  domiciled,  and 
which  was  also  the  domicil  of  her  parents, 
Mverally,  at  the  ti me  of  their  decease.  There 
is  substantial  uniformity  of  decision  that  an 
infant  cannot,  of  its  own  yolition,  change 
its  domicil.  Jacob.  Domicil,  Sg  228-2sS. 
See  cases  cited,  note  i,  p.  866,  5  Am.  &  £ne. 
Encyclop.  Law.  The  rule  of  law  is  uni- 
versally recognized,  that  every  person,  at 
birth,  has  his  or  her  domicil  in  the  country 
or  place  in  which,  at  the  time,  the  person  on 
whom  the  infant  is  legally  dependent  is  then 
domiciled,  whether  it  be  at  the  place  of  the 
birth  or  elsewhere.  This  domicil  of  origin, 
which,  in  case  of  legitimate  children.  Is  the 
domicil  of  the  father,  if  living,  and  if  not, 
that  of  the  mother,  continues  to  be  the  legal 
domicil  of  the  child,  unless  changed  by  the 
parent  during  infancy,  until  he  or  she,  upon 
attaining  majority,  or,  perhaps,  after  being 
emancipated  by  the  parents,  acquires  another. 
During  dependency,  the  legal  nome  or  place 
of  domicil  follows  that  of  Its  parents.  And 
it  is  well  settled  that  if  both  parents  be  dead 
the  domicil  of  the  child  will  be  that  of  its 
origin,  or,  if  that  has  been  changed  by  the 

garents,  that  of  its  last  surviving  parent, 
tory,  Confl.  Laws,  g§  46,  506 ;  2  Kent,  Com. 
S  227.  note  b;  Wooduxfrth  v.  Spring,  4  Allen. 
828;  Lewii  v.  CosteUo,  17  Mo.  App.,  593;  5 
Am.  &  Eng.  Encyclop.  Law,  title.  *^Domi- 
eU.^  The  infant  had,  ^  already  seen,  been 
committed  by  the  court  of  common  pleas  to 
the  care  and  custody  of  a  guardian,  who  was 
amenable  to  that  court  for  the  discharge  of 
that  dutv.  The  guardian  was  duly  notified, 
appeared,  and  contested  the  adoption.  The 
statute  of  Pennsylvania  does  not  require  that 
the  child  shall  be  personally  present  in  court, 
or  that  it  be  notified  of  the  proceeding. 
Notice  to  it  would  in  no  wise  add  to  or  de- 
tract from  the  power  given  or  the  duty  im- 
posed by  law  upon  the  court,  of  determining 
the  question  of  adoption  in  the  interest  and 
for  the  wel  fare  of  the  child.  It  could  neither 
consent  nor  object  to  the  power  exercised  by 
the  state,  through  the  instrumentality  of  the 
•court,  over  its  person.  The  power  and  duty 
of  the  state  to  care  for  the  estates  and  person 
of  infants,  so  far  as  necessary  for  their  pro- 
tection and  education,  has  been  generally  rec- 
ognized. It  is  in  cases  of  this  sort,  of  the 
same  character  of  Jurisdiction  as  that  exer- 
cised by  courts  of  chancery,  which  is  an  ex- 
ercise of  the  prerogative  of  the  sovereign, 
springing  from  its  power  and  duty,  as  pa/ren9 
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pairia,  to  guard  the  interests  of  dependenta. 
and  protect  and  control  them.  2  Story,  £q. 
Jur.  1888-1841 ;  Be  Ferrier,  103  111.  867,  49 
Am.  Rep.  10.  The  precise  point  arose  upon 
a  similar  statute  in  Oilnan,  Appeliant,  154 
Miiss.  878.  The  decree  of  adoption  was  nutde 
**  without  notice,  by  publication  or  other- 
wise, "  to  the  child  **her  parents,  relatives,  or 
next  of  kin. "  It  was  held,  the  statute  not  re- 
quiring it,  no  notice  was  necessary;  ibrn 
guardian  of  the  child  appearing,  and  ooa- 
sentinj;  to  the  adoption.  That  the  child  was 
domiciled  in  Lycoming  county.  Pa.,  and, 
for  the  purposes  of  adoption,  under  jurisdic- 
tion ana  control  of  the  court  to  which  the 
state  had  committed  the  performance  of  its 
duty,  and  the  exercise  of  its  power,  in  soch 
cases,  does  not  seem  to  admit  of  doubt. 

It  is  insisted  that  the  decree  of  adoptioD, 
although  valid  in  the  state  of  the  domicil 
of  the  child,  and,  pro  tempore,  of  the  persoa 
adopting  her,  cannot  affect  the  descent  of  real 
property  in  Illinois;  and  MeOartneif  y.  (k- 
frum,  118  111.  408,  is  cited  as  supporting  that 
contention.  This  is  a  misapprehension  of 
the  case  cited,  as  well  as  of  the  effect  of  the 
decree  of  adoption.  In  the  Otbum  Oaee^  the 
courts  of  Pennsylvania  had  giyen  construc- 
tion to  clauses  of  a  will,  as  affecting  prop- 
erty situated  in  that  state,  and  the  Question 
was  whether  the  oarties  were  estoppea  by  the 
construction  there  given  in  proceedings  in 
this  state  affecting  real  property  in  this  state. 
It  was  held  that  they  were  not,  and  that  the 
courts  of  each  state  must  construe  the  will* 
as  affecting  lands  within  their  respective 
jurisdictions,  for  themselves,  and  mfght  do 
so,  as  if  the  several  properties  were  devlaed 
by  separate  wills.  The  real  propeity  passed 
under  the  law  of  its  sitve,  and  not  by  the  law 
of  the  domicil  of  the  testator,  and  therefore 
the  will  must  be  construed  under  the  laws  of 
this  state,  and  that  construction  control  its 
disposition.  That  case  was  expressly  dis- 
tinguished from  HannaY.  Bead,  102111.  696, 
40  Am.  Rep.  608,  and  like  cases,  in  which 
it  is  held  that  the  right  to  relitigate  is  con- 
cluded by  the  former  ad j  udication.  Tlie  pro- 
ceeding in  this  case  was  in  the  nature  of  a 
proceeding  in  rem,  the  purpose  being  to 
change  the  status  of  the  child,  in  her  relation 
to  said  Samuel  Sankey.  The  decree  of  adop- 
tion was  a  declaration  by  competent  author- 
ity, operative  to  change  her  status  and,  tme 
facto,  to  render  her  that  which  she  was  de- 
clared to  be, — the  heir-at-law  of  temoel 
Sankey,  and  capable  of  inheriting  from  him, 
in  all  respects,  as  if  she  had  been  his  child 
bom  in  lawful  wedlock.  2  Black,  Judgm. 
792  et  mq.  The  statute,  under  which  the 
adoption  proceedings  were  had,  provides  that 
the  child  shall  be  decreed  to  take  the  name  of 
the  adopting  parents,  **and  have  all  the  rirhta 
of  a  child  ana  heir  of  such  adopting  parents, 
and  be  subject  to  the  duties  or  such  child.* 
The  decree,  by  force  of  this  statute,  estab- 
lished, eo  inetanti  its  rendition,  the  relation 
of  parent  and  child,  imposed  upon  the  par- 
ties tbe  reciprocal  duties  and  obligations  of 
that  relation,  and  impressed  upon  and  in- 
yested  the  child  with  tbe  rifhts  and  qualities 
of  a  child  and  heir-at-law  of  Samuel  Sankey. 
This  we  understand  to  be  the  construction  <d 
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the  statute  by  the  courts  of  that  state.  Wdf% 
App,  supra.  The  status  of  api>eUee,  having 
been  established  under,  and  existing  by  vir- 
tue of,  the  lex  domicilii,  is  to  be  recognized 
and  upheld  in  every  other  state,  unless  such 
status,  or  the  rights  flowing  therefrom,  are 
inconsistent  with,  or  oppoMd  to,  the  laws 
and  policy  of  the  state  where  it  is  sought  to 
be  availed  of.  This  court,  in  Keegan  v. 
Qeraghty^  101  111.  26,  quoted  with  approval 
the  lan|2:uage  of  Mr,  JuiAiee  Gray,  in  Aim  v. 
Bom,  120  Mass.  248,  87  Am.  Rep.  821,  as 
follows :  "It  is  a  general  principle  that  the 
status  or  condition  of  a  person,  the  relation 
in  which  he  stands  to  another  person,  and  by 
which  he  is  qualified  or  made  capable  to  take 
certain  rights  in  that  other's  property,  is  fixed 
by  the  law  of  the  domicll ;  and  that  status 
and  capacity  are  to  be  recognized  and  upheld 
in  every  other  state,  so  far  as  they  are  not  in- 
consistent with  its  own  laws  and  policy." 
And  the  principle  announced,  with  its  limi- 
tations, was  expressly  approved.  Both  ▼. 
Both,  tupra,  and  cases  cited.  In  the  Keegan 
Ceue,  supra,  the  child,  adopted  under  the 
laws  of  Wisconsin,  sought,  in  ^is  state,  to 
take,  not  from  the  adopting  parent,  but  from 
collaterals,  and  by  representation.  This 
court  expressly  recognized  the  status  estab- 
lished in  Wisconsin,  so  far  as  it  related  to 
the  right  to  inherit  from  the  parent  by  adop- 
tion, because  consistent  with  the  laws  of  this 
state  relatinff  to  descent  to  adopted  children, 
but  denied  the  ri^ht  to  take  by  representation 
from  collateral  kindred  of  the  parent,  for  the 
reason  that  such  taking  was  prohibit^  by, 
and  inconsistent  with,  the  laws  of  this  state. 
Rev.  Stat.  §  5,  p.  182.  No  inconsistency  with 
our  laws,  or  their  policy,  exists  in  this  case. 
The  rights  claimed  under  and  by  virtue  of 
the  adoption  in  Pennsvlvania  are  those,  and 
none  other,  that  would  exist  upon  the  crea- 
tion of  the  same  artificial  relation  in  this 
state.  We  are  of  opinion,  therefore,  that, 
upon  the  death  of  Samuel  Sankey  without 
other  children,  the  estate  in  Illinois  de- 
scended to  appellee,  Caroline  C.  Sankey,  as 
his  child  and  heir-at-law,  and  that  the  court 
correctly  decreed,  in  dismissing  the  original 
bill. 

It  remains  to  consider  the  errors  assigned 
by  appellant  Glos.  He  claimed  title,  as  al- 
leged and  admitted,  under  four  several  tax 
deeds,  to  lots  68  and  50  in  Mather  &  Taft's 
addition,  etc.,  being  parcel  of  the  property 
in  controversy.  The  cross- bill,  as  amended, 
alleged  the  invalidity  of  these  deeds,  and  set 
out  various  defects  in  the  proceedings,  pre- 
cedent to  their  issue,  and  prayed  that  they 
be  severally  removed,  as  clouds,  etc.  To 
sustain  these  allegations,  the  cross  complaint, 
among  other  things,  introduced  in  evidence 
the  affidavits  made,  under  section  217  of  the 
Revenue  Act,  bjr  the  purchaser  or  his  as- 
signee, as  compliance  with  the  requirements 
and  conditions  prescribed  by  section  216  of 
that  Act  in  respect  of  each  of  said  tax  deeds. 
These  several  affidavits,  in  the  respect  here 
considered,  are  the  same,  and  the  objection 
is  common  to  all.  By  section  216,  the  pur- 
chfiser  or  his  assignee  is  required  amon^  other 
things,  as  a  condition  precedent  to  his  right 
to  a  deed,  to  ferve  the  notice  therein  pre- 


scribed "on  the  owner  of,  or  the  parties  in- 
terested in  said  land  or  lot,  if  they  can,  upon 
dili>;ent  inquiry  be  found  in  the  county." 
And  it  is  further  provided  that :  **If  .  .  . 
the  owners  cannot  be  found  in  the  county," 
then  such  purchaser  or  his  assignee  shall 
publisli  such  notice  in  some  newspaper,  etc. 
It  is  clear  that  personal  service  of  the  notice 
upon  the  owner,  etc. ,  is  required,  when,  by 
diligent  inquiry,  he  or  she  can  be  found  in 
the  county,  and  resort  to  publication  of  the 
notice  can  avail,  or  be  held  to  be  sufficient 
to  entitle  the  purchaser  or  assignee  to  a  deed, 
or  to  authorize  the  clerk  to  execute  the  same, 
only  when  the  owner  cannot,  upon  such  in- 
quiry be  there  found .  This  provision  requir- 
ing personal  service,  if  to  be  found  in  tho 
county,  was,  as  said  in  Wilson  y.  MeKenna, 
52  111.  48,  "intended  for  wise  purposes, -« to 
prevent  owners  of  land  from  being  deprived 
of  their  titles  except  upon  actual  notice,  if 
practicable  to  give  it."  And  it  is  only  when 
the  presumption  that  the  owner  is  an  absentee  ^ 
from  the  county  is  raised  by  a  failure  to  find  ' 
him,  after  diligent  inquiry,  that  constructive 
notice  by  publication  is  authorized.  By  the 
next  section  of  the  statute  (217) ,  the  pur- 
chaser or  assignee,  by  himself  or  agent,  is 
required  to  make  ana  file  with  the  proper 
officer  authorized  to  execute  the  deed  an  af- 
fidavit of  compliance  with  the  conditions  of 
section  216  stating  particularly  the  facts  re- 
lied on  as  such  compliance.  It  is  upon  this 
affidavit  the  clerk  acts.  If  it  shows  strict 
compliance  with  the  statute,  his  act  in  exe- 
cuting the  deed  will  be  lawful.  If  it  does 
not,  it  will  be  unauthorized,  and  the  deed 
void.  Wilson  v.  McKenna,  supra;  Wisner 
V.  CJiamberlin,  117111.  668;  StiUweUY.  Bram- 
mell,  124  111.  830.  So  much  of  these  affidavits 
as  is  important  here  is  as  follows :  That, 
"during  the  two  months  next  preceding  the 
last  three  months  prior  to  the  expiration  of 
the  time  of  redemption  from  said  sale,  affiant 
made  diligent  search  and  inquiry  in  said 
county  for  said  S.  Sankey  [the  person  in 
whose  name  assessed],  ana,  upon  such  dil- 
igent search  and  inquiry,  was  unable  to  find 
him  in  said  county, "  and  that  affiant,  "  made 
diligent  search,  and  inquiry  in  said  county 
for  the  owners  of  said  premises,  and,  upon 
such  diligent  search  and  inquiry,  was  unable 
to  find  any  of  the  said  owners,  and,  upon 
such  diligent  search  and  inquiry,  affiant  was 
unable  to  find  the  names  ~of  any  of  said 
owners,  except,"  etc.  (naming  six  persons). 
There  is  no  other  statement  in  the  affidavit, 
that  aids  the  part  quoted.  We  are  of  opin- 
ion that  the  affidavit  failed  to  show  com- 
pliance with  the  letter  or  spirit  of  the  statute. 
The  proceeding  resulting  in  the  execution  of 
the  tax  deed  is  stricti  juris,  and  no  intend- 
ments in  aid  of  it  can  be  indulged.  The  act 
is  silent  as  to  where  the  "diligent  inquiry" 
shall  be  made,  but  it  must  be  of  such  char- 
acter that  it  will  enable  the  party  to  swear 
that,  upon  diligent  inquiry  the  owner  "can- 
not be  found  in  the  county. "  The  statement 
that  the  affiant  made  diligent  inquiry  "  in  the 
county,"  and  upon  such  diligent  inquiry  the 
owner  cannot  be  found,  may  be  and  is,  very 
different  from  tJie  statement  that,  upon  dili- 
gent inquiry,  the  owner  cannot  be  found  in 
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the  county.  The  first  statement  may  be  true, 
and  still,  by  resorting  to  those  means  within 
the  power  of  the  party,  and  which  an  or- 
dinarily diligent  person  would  resort  to,  the 
place  where  uie  owner  could  be  found,  in  the 
county,  be  readily  known.  ''Diligent  in- 
quiry," as  used  in  the  statute,  means  such 
inquiry  as  a  diligent  man,  intent  upon  as- 
certaining a  fact,  would  usually  and  or- 
dinarily make, — inquiry,  with  diligence, 
and  in  good  faith,  to  ascertain  the  truth. 
Undoubtedly,  inquiry  in  the  county  is  prop- 
er, and  onlinarily,  perhaps,  if  sufficiently 
extended,  in  good  faith,  all  that  would  be 
reouired  to  constitute  ''diligent  inquiry." 
It  Is  apparent  tliat  this  affidavit  may  be  en- 
tirely true,  ».  0.  that,  upon  diligent  inquiry 
** in  the  county,"  the  owners  could  not  be 
found,  and  yet  the  purchaser  or  his  assignee, 
or  his  agent  making  the  affidavit,  have  known 
that,  without  expense,  inconvenience,  or 
delay,  he  could  readily  ascertain  the  place 
"in  the  county"  where  the  owner  could  be 
.found,  by  inquiry  just  across  the  county  line, 
or  in  some  locality  easy  of  access.  Prudent 
and  diligent  men,  who,  in  good  faith,  are 
teeking  to  find,  pursue  those  lines  of  inquiry ' 


open  to  them,  which  may  lead  to  the 
tainment  of  the  fact,  and  exercise  at 
ordinary  diligence  therein ;  and,   for  aa^ht 
that  is  shown,  if  the  person  making  this  af- 
fidavit had,  with  ordinary  diliirence,  purBoed 
inquiry  where  the   fact  might  have  been 
found,  be  would  have  found  the  owners  in  the 
county.    As  before  said,  the  statute  does  not 
prescribe  that  diligent  inquiry  In  the  county 
will  suffice,  but  requires  that  Uie  inqairy 
shall  be  diligent,   so  that,   prima  facie,    at 
least,  the  parties  sought  cannot  be  found  in 
the  county ;  so  that  the  party  making  the 
proof  can  state  that,  upon  diligent  inquiry, 
he  cannot  be  found  in  the  county.    Other  ob- 
jections are  made  to  the  tax  deeds,  some  ap- 
plying to  all,  and  others  to  the  deeds  sev- 
erally,  which  we  do  not  deem  it  necessary  to 
discuss.    The  objection  already  examined, 
which  we  regard  as  fatal  to  their  validity, 
applies  to  all  of  them,  and  was  sufficient  to 
authorize  the  decree  setting  them  aside  on  the 
terms  imposed. 

Findinff  no  error  in  this  record  reouirinr 
a  reversal,  the  decree  qf  the  Circuit  ObuH  & 
affirmed. 

Rehearing  denied. 
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*!•  When  one  g^rants  to  a  railroad  com- 
pany a  strip  of  land  for  its  nse  in  the 
oonstmetion  of  its  railroad*  all  t^amages 
to  the  residue  of  the  tract  arising  from  coostruo- 
tlon  which  can  be  taken  into  consideration  in  the 
aBsesBment  of  compensation  under  proceedinirs 
for  condemnation  are  released,  and  he  cannot 
recover  therefor  against  the  company,  nor  can 
his  subsequent  alienee  of  such  residue. 

S*  Prineiples  for  assessment  of  eom- 
pensation  in  condemnation  proceedings  dis- 
cussed. 

8*   Injury  to  a  private  ferry  in  case  of  such 

grant  as  above  supposed,  arising  from  obstruc- 
tion of  one  of  its  approaches  by  the  proper  con- 
struction of  the  railroad,  cannot  be  the  subject 
of  an  action  by  the  landowner  against  the  com- 
pany. 

4«  Ineaseofsnehi^rant^ii^QiTtoapri^ 
Tate  way  from  such  construction  is  not  the 
subject  of  an  action,  but  injury  to  a  public  road, 
peculiarly  affecting  such  landowner,  is. 

ft.  In  case  of  snch  g^rantt  ii^^iry  to  a 
dwellinflf  honse  upon  such  residue  from  the 
careful  blasting  of  rock  in  construction  Is  not 
the  subject  of  an  action:  but  roclc  so  deposited 
on  such  land  must  be  remcved  within  a  reason- 
able lime,  else  it  will  form  the  basis  of  an  action. 

^eadnotes  by  Bbarnom,  P. 


6«  A  fill  or  har  made  in  a  streaaa  by 
blasting  and  throwinff  into  it  rock  and 
other  reitase  material  In  the  work  of  coDatruo> 
tlon  of  such  railroad,  which  fill  is  not  neceesary 
for  the  construction  and  maintenance  of  the 
railroad,  and  which  entails  injury  to  a  mill  sitoate 
on  such  residue,  is  a  private  nuisance,  and  ground 
of  action  against  the  company. 

7.  Where  the  eanse  of  injury  is  fa  Us 
natore  permanent*  and  a  recovM7  for  audi 
Injury  would  confer  a  license  oo  the  defendant 
to  continue  it,  the  entire  damage  may  be  recoT- 
ered  in  a  single  action;  but  where  the  oaoae  of 
Injury  Is  in  the  nature  of  a  nuisance,  and  not 
permanent  in  character,  but  such  thai  it  may  be 
supposed  that  the  defendant  would  remore  It 
rather  than  suffer  at  once  entire  damages,  wbksh 
it  might  inflict  if  permanent,  then  the  entire 
damages,  so  as  to  include  future  damages,  can- 
not be  recovered  in  a  single  action,  but  actions 
may  be  maintained  from  time  to  time  as  lonir  as 
the  cause  of  the  Injury  continues. 

8«  Where  an  actionable  wron^  by  the 
defendant  is  shown*  the  plaintiff  may  re- 
cover nominal  damages  from  the  mere  fact  of 
such  wrong;  bnt,  if  compensatory  damages  are 
asked,  the  plaintiff  must  in  some  way  show,  by 
evidence,  data  and  means  by  which  the  Jnry  can 
ascertain  and  flz  the  amount  of  damages.  The 
Jury  cannot  go  by  merely  arbitrary  conjecture. 

0«  A  dam  ereeted  in  a  floatable  streaim 
to  ftamish  power  to  operate  a  mill  useful 

to  the  public,  under  authority  duly  had  from  a 
county  court,  is  not  a  public  nuisance,  tboash 
without  sluice,  and  though  it  obstruct  naviga- 
tion: and  a  railroad  company  which,  by  an  un- 
lawful act  in  the  construction  of  its  road,  InlUols 
injury  upon  the  mill,  cannot  excuse  itself  for  tfas 


Nora.— The  above  illustrates  unusually  well  the  I  case  of  a  Toluntary  grant  or  oonveyanoe  for  nil- 
law  as  to  consequential  damages  caused  by  railroad  j  road  purposes,  on  which  the  aatborlttes  have 
oonstmetion  in  several  particulars,  and  also  ap-  j  very  few. 
plies  the  doctrine  of  condemnation  cases  to  the ' 
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wrong  by  the  ptoft  thmt  tiiob  dam  to  a  pubUo  duIp 


10.  Publto nirtgamiSy— g<gbt  of  private  abate- 
ment  dtooueaed. 

11.  A  new  trial  will  not  be  «llowMl  be- 

oaose  tlie  Jury  dtoregarded  an  Instruetion  errone- 
ous in  law. 

(Marob  St  18M.) 

ERROR  to  tbe  Circuit  Court  for  Wayne 
CooDty  to  review  a  Judgment  in  favor  of 
p1ai'>tiff  in  a  proceedin|r  brought  to  recover 
damages  for  injuries  ulege  1  to  baye  been 
wrongfully  inflicted  upon  plaintiiTs  property 
by  tbe  construction  of  defendant's  road.    & 

The  facts  are  stated  in  the  opinion. 
i/eMfs.  CampbeU  *  Holt,  for  plaintiflT 
in  error: 
The  company  may  use  its  location  for  all  tbe 

Surposes  of  a  railroad,  and  may  exercise  its 
iscretfon  while  keeping  within  such  purposes. 

Pierce.  Railroads,  pp.  169-161, 496. 

Where  a  railroad  is  located  across  a  person's 
land  by  license  such  license  carries  with  it  full 
authority  to  do  all  necessaiy  acts  for  tbe  con- 
struction of  tbe  railway  as  would  have  been 
derived  from  a  condemnation  of  tbe  land. 

2  Wood,  Railway  Law,  p.  761;  Babeoek  v. 
Wettem  R.  Co.  9  Met.  568»  48  Am.  Dec.  411. 

Where  land  to  conveyed  to  a  railway  com- 
pany for  railway  purposes  it  is  presumed  that 
all  contingent  damages  which  would  have 
1)een  included  in  an  assessment  of  damages  by 
commissioners  were  considered  in  determining 
tbe  price. 

1  Wood,  Railway  Law,  p.  601,  and  cases 
cited. 

The  damages  caused  by  the  d&yri$  if  any, 
should  have  ueen  confined  to  the  period  pre- 
ceding the  suit  The  d&nrU  is  in  the  nature  of 
a  continuing  nuisance,  and  every  day  it  is  per- 
mitted to  remain  a  new  cause  of  action  arises, 
for  which  as  many  new  suits  nuty  be  prose- 
cuted. 

Wood's  Hayne,  Damages,  p.  141;  Sedirw. 
Damages,  5th  ed.  p.  165;  8  Sutherland,  Dam- 
ages. g$  1088,  1089,  1041. 

Meur9.  Uareniii  4b  Peyton  for  defend- 

t  in  error. 


ion*  P. ,  delivered  the  opinion  of  the 
court: 

Li  an  action  of  trespass  on  the  case  by  Har- 
rison Watts  against  the  Norfolk  &  Western 
Railroad  Company  in  the  circuit  court  of 
Wayne  county.  Watts  recovered  judgment  for 
$1,074,  and  Uie  company  brought  the  case  to 
tills  court  by  writ  of  error.  In  his  declara- 
tion Watts  complains  of  several  wrongs  done 
bim  by  the  company.  The  first  wrong  com- 
plained of  is  that  the  railroad  company  built 
a  stone  wall  below  his  milldam,  extending 
into  and  above  the  same,  and  filled  in  on  both 
Bides  of  said  wall  with  earth,  stones,  and 
other  substances,  whereby  the  current  of 
Twelve  Pole  creek  was  diverted,  impeded, 
and  obstructed,  and  caused  to  run  against  the 
plaintiff's  gristmill  and  sawmill,  and  that 
^caused  the  nink  on  which  the  same  are  built 
to  be  cut  away  and  undermined,  thereby  di- 
minishing and  destroying  the  capacity  of  the 
water  wheel  to  operate  and  propel  the  ma- 
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chinery  of  said  mills,  and  their  capacity  to 
grind  grain  and  saw  lumber,  and  injuring 
his  land.  Let  us  take  up  first  this  ground  of 
action.  By  deed  datea  March  20.  1800, 
Chapman  Fry  conveyed  to  the  West  Viririnia 
&  Ironton  Railroad  Com^ny  a  strip  of  land 
for  the  construction  of  its  railroad,  which 
strip  was  transferred  to  tbe  Norfolk  &  West- 
em  Railroad  Company,  being  a  strip  out  of 
land  owned  by  Fry ;  and  afterwards  on  May 
5,  1891,  Fry  conveyed  to  tbe  plaintiff.  Watts, 
the  said  land,  reserving  and  excepting  tbe 
right  of  way  conveyed  to  said  railroad  com- 
pany by  said  deed  of  March  20,  1890.  Thus 
tbe  company  bad  tbe  older  and  better  right 
to  tbe  land  conveyed  to  it  for  right  of  way, 
with  all  rights  and  privileges  going  with  it 
under  the  law.  It  had  the  right,  as^wner  of 
said  strip,  to  use  it  as  it  pleased  for  tbe  pur- 
pose of  the  construction  of  its  road,  so  it  used 
it  in  a  prudent,  reasonable  way,  considering 
the  nature  of  its  use,  and  not  in  an  improper, 
negligent  way,  inflicting  unnecessary  injury 
on  others.  It  had  tbe  right,  as  against  Fry, 
to  build  a  wall  to  stay  and  support  its  road- 
way and  protect  it  against  tbe  inroads  of  tbe 
stream.  Suppose  tms  wall,  if  built  in  a 
proper  manner,  did  entail  permanent  injury 
upon  Try  in  diversion  of  the  stream's  current 
against  his  mills,  lessening  their  capacity, 
or  injuring  the  banks,  be  can  recover  no  dam- 
age  on  that  score.  If,  instead  of  acquiring 
the  riffht  of  way  land  by  purchase,  the  com- 
pany had  caused  it  to  be  condemned  for  its 
use,  tbe  compensation  to  Fry  would  include, 
not  simply  pay  for  the  land  actually  taken, 
but  damages  to  the  residue  of  the  tract.  I 
will  not  enter  upon  any  elaborate  argument 
to  prove  that  such  injuries. or  damages  as  are 
complained  of  as  resulting  from  said  wall 
would  be  considered  and  taken  into  the  as- 
sessment of  damages  upon  an  inquisition  in 
a  condemnation  proceeding  under  section  14, 
chapter  42,  Code  1891,  they  being  such  as 
might  be  reasonably  anticipated  from  the  use 
to  which  tbe  land  was  to  be  devoted,  and  nat- 
urally, directly,  and  proximately  resulted 
from  such  use  of  the  land.  I  will  refer  to 
the  following  authorities  touching  the  sub- 
ject of  what  elements  are  to  be  considered  in 
fixing  compensation,  not  for  the  land  taken, 
but  damages  to  the  residue:  Shenandoah 
Valley  R.  Co.  v.  Shepherd.  26  W.  Va.  672 ;  2 
Wood,  Railway  Law,  §$  258,  259.  The  sum 
is  to  cover  past,  present,  and  prospective 
damages  to  such  residue  that  are  tbe  natural, 
necessary,  or  reasonable  incident  to  the  work. 
8  Sedgw.  Damages,  164.  From  such  dam* 
ages  to  the  residue,  but  not  from  compensa- 
tion for  the  land  actually  taken,  may  be  de- 
ducted peculiar  benefits  to  be  derived  in 
respect  to  such  residue  from  the  work;  not 
benefits  of  a  general  character,  shared  by  tbe 
owner  of  tbe  residue  in  common  with  other 
owners.  Authorities  bearing  on  the  question 
of  what  benefits  may  be  so  deducted :  Jamee 
River  S  K.  Co.  v.  Turner,  9  Leigh,  818  ; 
Muire  v.  Falooner,  10  Gratt.  18 ;  Mitchell  v. 
T/iomion,  21  Gratt.  104 ;  Chesapeake  A  O.  R. 
Co.  V.  Tyree,  7  W.  Va.  698 ;  Grafton  d  O. 
R.  Co.  v.  Foreman,  24  W.  Va.  662.  Injury, 
though  unforeseen,  is  yet  presumed  to  have 
been  considered  in  the  assessment.    8  Wood, 
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Riilway  Law,  1034;  Aldriek  ▼.  OheMre  R. 
Co.  21  N.  U.  359,  53  Am.  Dec.  212.  As  Fry 
could  not  recover  for  injury  from  such  wall, 
neither  can  Watts,  as  he  purchased  from  Fry 
later,  and  in  law,  and  by  the  reseryation  in 
his  deed,  in  fact  subject  to  the  railroad  com- 
pany's right.  The  fact  that  the  company 
claims,  not  under  condemnation,  but  under  a 
purchase  orjrrant,  does  not  alter  the  case, 
and  entitle  Watts  to  recovery  for  injury  from 
the  wall,  because  a  grant  of  right  of  way  is 
a  waiver  of  all  such  damages  as  are  assessable 
under  an  inquisition,  as,  in  such  case,  if 
the  grantor  did  not  intend  to  waive  damaj^es, 
he  should  provide  against  injury.  Opinion 
in  Hartsman  v.  Covington  d  L,  B.  Go,  18  B. 
Mon.  222 ;  Mills,  Em.  Dom.  §  110 ;  Iforris  v. 
Vermont  Gent.  M,  Go.  28  Vt.  99 ;  Babeoek  v. 
Western  R.  Go.  9  Met.  553,  43  Am.  Dec.  411 ; 
1  Wood,  Railway  Law,  698 ;  Hatch  v.  Ver- 
mant  Gent.  R.  Co.  25  Vt.  49,  69 ;  2  Redf. 
Railways,  28;  Pierce,  Railroads,  133;  Oontoell 
V.  SmingfiM  AN.  W.  B.  Go.  81  111.  232 ; 
BoothbuY.  AndroKoggin  A  K.  R.  Co.  51  Me. 
318.  Thouffh,  in  sudi  case,  there  be  damage, 
it  is  damnum  abeqiie  ir^uria, — damage  with- 
out violation  of  a  right.  Rood  v.  J!mn  York 
A  R.  R.  Go.  18  Barb.  80. 

The  case  of  Chicago,  R.  I.  d  P.  R.  Go.  t. 
Smith,  111  111.  363,  is  very  apt  in  this  case. 
It  held  on  common-law  principles  that, 
*'when  anything  is  granted,  all  the  means  to 
Attain  it,  and  all  the  fruits  and  effects,  are 
granted  also,  by  presumption  of  law,  and 
will  pass  inclusive,  toirether  with  the  thing, 
by  the  grant  of  the  thing  itself,  without  the 
words, 'with  its  appurtenances, '  and  any  like 
words ;"  that  when  the  grant  is  for  a  certain 
use,  neither  the  grantor  nor  one  claiming 
under  him  can  object  tp  such  use  and  recover 
damages  resulting  therefrom ;  that  **  where  a 

f person  conveys  a  right  of  way  over  his  land, 
t  will  be  conclusively  presumed  that  all  the 
damages  to  the  balance  of  the  land,  past, 
present,  and  future,  were  included  in  the 
consideration  paid  him  for  his  conveyance, 
the  same  as  an  assessment  of  damages  on  a 
condemnation  would  be  presumed  to  em- 
brace. "  It  was  a  grant  of  a  right  of  way  to 
a  railroad.  What  can  be  the  difference  for 
present  purposes?  The  one  is  a  voluntary 
grant,  the  other  is  a  legislative  grant.  They 
both  equally  divest  the  owner  of  his  rights. 
The  voluntary  alienation  should  go  at  least 
AS  far  as  the  compulsory  one,  and  be  favor- 
ably construed  in  favor  of  the  alienee.  In 
reason,  the  above  proposition  must  be  so, 
since  it  would  be  unreasonable  to  say  that  a 
free  and  voluntaxy  grant  of  ri^ht  of  way 
would  not  confer  immunity  against  damage 
incident  to  its  proper  use,  while  a  compulsory 
condemnation  would  do  so.  If  this  wall  had 
been  built  in  a  negligent  and  improper  way, 
imposing  injury  upon  the  residue  of  the  land, 
which,  in  the  exercise  of  due  and  proper  care, 
could  have  been  avoided,  it  would  be  dif- 
ferent ;  for  neither  a  right  of  way  conferred 
bjr  erant  nor  one  conferred  by  condemnation 
will  give  exemption  from  damages  conse- 
quential upon  the  improper  or  negligent  ex- 
ercise of  the  rights,  and  not  from  we  fair, 
piupcT,  and  reasonable  exercise  of  it,  for  the 
reason  that  neither  in  making  such  grant  nor 
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in  the  assessment  upon  an  inouisitlou 
damages  contemplated  or  incluaed  thai 
to  be  solely  attributed  to  such  misuse  of 
right.  The  grant  is  a  defense  as  to  all  i 
done  within  it,  not  outside  of  it.  BouthHdM 
R.  Go.  V.  Daniel,  20  Gratt.  344,  875 ;  Lewia» 
Em.  Dom.  ^  182 ;  Mills,  Em.  Dom.  $  2M ; 
2  Wood,  Railway  Law,  1004 ;  8  Sedgw.  Dam- 
ages, §  100.  Authorities  that  for  negligent 
construction  the  party  is  liable  outside  or  tfae 
statute  by  common-law  action,  unprotected 
by  the  condemnation,  are  found  everywhere ; 
and  as  Mr.  Sedjrwick  says,  ulri  mpra,  tbe 
rule  is  universal.  There  is  no  evidence  that 
such  wall  was  not  in  itself  a  prudent  con- 
struction in  building  the  railroad,  or  that  it 
was  not  properly  constructed,  or  that  any  in- 
jury it  worked  was  avoidable.  No  damage 
could  be  recovered  on  account  of  it. 

The  second  wrong  imputed  by  the  declara- 
tion to  the  defendant  is  that  a  private  fenrj 
over  the  milldam  in  Twelve  Pole  creek  had 
long  existed,  used  by  the  patrons  of  the  mill 
in  passing  to  and  from  the  mill  with  grain, 
and  its  products  when  ground,  and  by  the  con* 
struction  of  the  roadbed  the  approach  to  it  on 
one  side  of  the  creek  had  been  destroyed. 
The  principles  above  stated  apply  to  this 
private  ferry.  Damage  to  it,  as  incident  to 
or  consequential  upon  the  use  of  the  right  of 
way,  was  covered  by  its  grant  No  recovery 
could  be  had  for  the  destruction  of  this 
ferry.  These  principles  were  not  observed 
in  the  instructions  given  in  the  case,  at  least 
as  to  the  wall.  In  instruction  No.  8,  given 
as  one  of  three  in  lieu  of  certain  ones  asked 
by  plaintiff  which  the  court  rejected,  the 
court  tells  the  juir  that  if  the  defendant  in 
building  its  road  ^committed  any  of  the  acta 
set  out  in  the  declaration,"  whereby  the 
channel  of  the  creek  was  diverted  from  its 
natural  course,  and  thereby  caused  the  water 
to  flood  the  water  wheels  running  the  mach* 
inery  of  the  mills,  diminishing  their  power 
and  usefulness,  they  must  find  lor  the  p1ain« 
tiff.  This  included  the  wall  as  a  factor  in 
the  work  of  injury  in  the  very  wide  and 
ffeneral  statement  of  the  hypothesis  of  the 
fnstruction,  and,  without  regard  to  the  ques- 
tion whether  it  was  properly  or  improperly 
constructed  under  the  grant  of  right  of  way, 
seeming  to  brand  it  as  an  unlawful  structure 
imperatively  calling  for  damages.  Instruc- 
tion 10  is  that,  if  the  defendant  committed 
''any  oiher  act**  complained  of  in  the  de* 
claration,  injuring  the  plaintiff's  property, 
it  was  liable.  Wnat  other  acts  are  referred 
to?  Instruction  0  spoke  of  injuries  to  the 
ferry  and  to  the  road  below  spoken  of,  and 
perhaps  **  other  act"  refers  to  acts  other  than 
those  Injurinff  the  ferry  and  road ;  but  it  !■ 
indefinite,  and  not  plainly  intelligible  bv  a 
jury.  But,  give  it  that  construction,  and  it 
is  wrong,  for  the  additional  reason  that  it 
includes  all  other  acts,  including  the  wall, 
propounding  unreservedly  the  proposition  of 
tiie  absolute  liability  of  the  company  for  any 
act  injuring  the  property. 

A  third  wrong  complained  of  is  that  a 
public  road  croswd  saia  creek  just  below  the 
mills,  affording  a  crossing  to  the  public,  and 
enabling  patrons  of  the  mills  to  reach  them, 
and  that  in  constructing  its  road  the  company 
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bad  destroyed  this  road  and  crosslDg.  Neither 
a  oondemnation  bv  law  nor  grant  of  right  of 
way  will  justify  destruction  of  a  public  high- 
way in  the  construction  of  a  railroad.  The 
statute  on  the  subject  (clause  6,  g  50,  chap. 
54,  Code)  provides  that,  when  the  work  in- 
terferes with  a  highway,  it  shall  be  restored 
to  its  former  condition.  State  t.  Monongahela 
R.  Co.  87  W.  Va.  108.  As  the  law  thus 
contemplates  that  the  company  will  provide 
for  the  continued  usefulness  of  the  highway, 
of  course,  at  the  time  of  condemnation  it  is 
not  anticipated  that  a  highway  will  be  de- 
stroyed or  left  materially  injured  in  the  work, 
and  nothing  is  or  can  be  assessed  for  damages 
thereto,  except  the  proceeding  be  to  condeom 
it  as  a  highway  under  clause  6,  g  50,  chap. 
54,  and  therefore  the  condemnation  ffives  no 
protection  against  indictment  or  ciyil  action 
for  its  destruction  or  injury  beyond  that  con- 
templated by  law  to  a  highway.  Gear  ▼.  O, 
C.  dt  D.  M.  Co.  48  Iowa,  88.  Neither  does 
one  who  grants  rifht  of  way  contemplate 
that  a  highway  will  be  destroyed.  In  fact, 
the  party  whose  land  is  granted  or  taken  does 
not  own  the  highway.  He  may  own  the  mere 
land  or  soil,  but  not  the  waj.  The  public 
owns  that.  He  has  only  a  citizen's  interest 
In  it.  By  no  reasonable  argument  can  it  be 
maintained  that  he  intended  to  waive  his 
right  in  the  hi^hwsy.  But  in  the  case  of  a 
private  way  it  is  different.  Injury  resulting 
to  it  from  Uie  proper,  reasonable,  and  lawful 
use  of  the  land  granted  or  condemned  is 
covered  by  the  assessment  or  grant,  unless 
provided  against  in  the  grant.  By  express 
provision  of  section  14,  chap.  42,  Code  1891, 
no  damages  can  be  assessed  for  private  cross- 
ings in  condemnation  of  land  for  railroad 
use ;  but  the  company  must  construct  and 
forever' maintain  them.  This  is  a  prudent 
provision,  since,  without  it,  likely  Uie  land 
owner  would  have  no  right  to  cross,  as  the 
assessment  of  compensation  would,  legally 
speaking,  include  the  injury  resulting  from 
inconvenient  access  or  nonaccess  to  the 
divided  parts.  2  Wood,  Railway  Law, 
1045 ;  Lewis,  Era.  Dom.  §  496 ;  8  Sedgw. 
Damages,  §  1165;  Mcbsan  v.  Kennebec  db  P. 
R,  Co.  81  Me.  215.  It  seems  that  where 
there  is  no  such  provision,  and  where  the 
condemnation  vests  in  the  applicant  only  an 
easement,  leaving  title  in  the  owner,  he  may 
cross  by  means  of  crossings  made  by  himself 
at  proper  times,  and  in  proper  places,  so  as 
not  to  hinder  the  operation  of  the  railroad  ; 
but  where  the  absolute  title  goes  out  of  the 
owner,  and  vests  in  the  applicant,  he  cannot 
cross.  This  distinction  is  plainly  drawn  in 
the  two  cases  of  Housatonic  R.  Co.  v.  Water- 
bury;  28  Conn.  109,  and  Kansas  Cent.  R.  Co. 
▼.  AUen.  22  Kan.  285.  81  Am.  Rep.  190,  cited 
in  2  Wood  on  Railway  Law,  908.  The 
grantor  must  provide  for  crossings  in  his 
grant.  8o  where  one  conveys  to  a  railroad 
company  the  absolute  estate  in  a  strip  of 
land,  why  does  it  not  confer  absolute  do- 
minion, and  what  gives  him  right  to  exercise 
a  privilege  that  may  seriously  detract  from 
the  use  for  which  it  was  required?  In  this 
state  the  entire  estate  vests  in  land  condemned 
for  railroad  purposes.  Code  1891,  chap.  42, 
%  18.    The  grant  in  this  case  was  of  the  fee 
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in  the  land.  Therefore,  if  the  way  be  private, 
there  can  be  no  recovery  of  damages  for  it, 
as  the  owner  cannot,  ou  his  own  land,  have 
a  private  way,  independent  of  his  right  to  the 
land ;  and  the  way  goes  with  the  land  by  con- 
demnation or  grant,  and  injury  to  it  is  pre- 
sumed to  have  been  considered.  2  Wood, 
Railway  Law,  p.  1067,  ^  261 ;  Clark  v.  BosUm, 
C.  db  M.  R.  Ob..  24  N.  H.  114.  There  was 
no  evidence  that  said  road  was  public,  other 
than  mere  long  user  bv  the  public,  which  is 
insufficient  to  establish  it  as  a  public  road. 
Talhott  V.  King,  82  W.  Va.  6.  ThcTcourt  gave 
instruction  No.  9,  saying  that,  if  the  defend- 
ant constructed  its  road  upon  the  location  set 
out  in  the  deed  from  Fry,  then  it  was  not 
liable  for  damage  to  the  road  or  ferry,  unless 
the  road  and  ferrv  were  public,  and,  if  pub« 
lie,  it  would  be  liable.  This  instruction  is 
faulty— First,  because  it  submitted  a  ques- 
tion of  fact  not  in  issue, — that  is,  whether 
the  ferry  was  a  public  ferry,  and,  if  so,  di- 
rected the  jury  to  award  damages  for  injury 
to  it,  when  there  was  no  pretense  in  tJie  de- 
claration that  it  was  a  public  ferry,  and 
faulty ;  secondly,  because  it  submitted  the 
question  of  fact  whether  the  road  was  public, 
and,  if  so,  directed  the  jury  to  award  damages 
for  its  injury,  when  there  was  no  evidence  tc 
establish  it  as  a  public  road  save  mere  user. 
A  fourth  point  of  complaint  in  the  declara- 
tion is  that  the  defendant  company,  by  blast- 
ing rock,  and  throwing  them  through  and  into 
the  dwelling  house  and  mills,  did  damage 
thereto.  Is  this  a  ground  of  recovery?  It  is 
not.  The  distinguished  Chitf  Justice  Shaw 
discussed  this  subject,  saying :  ^  An  author- 
ity to  construct  any  public  work  carries  witlk 
it  authority  to  use  the  appropriate  meansx 
Authority  to  make  a  railway  is  an  authority^ 
to  reduce  the  line  of  the  road  to  a  level,  andi 
for  that  purpose  to  make  cuts,  as  well  through^ 
ledges  of  rocks  as  through  bsnks  of  earth. 
In  a  remote  and  detached  place,  where  duo- 
precaution  can  be  taken  to  prevent  danger  to* 
persons,  blasting  bv  gunpowder  is  a  rea^ 
sonable  and  appropriate  mode  of  executing 
such  a  work,  and,  if  due  precautions  are  taken 
to  prevent  unnecessary  damage,  is  a  justi- 
fiable mode.  It  follows  that  the  necessary 
damage  occasioned  thereby  to  a  dwelling 
house  or  other  building,  which  cannot  be  re- 
moved out  of  the  way  of  such  danger,  is  one 
of  the  natural  and  unavoidable  consequences 
of  executing  the  work,  and  within  the  pro* 
visions  of  the  statute.  Of  course  this  reason* 
ing  will  not  apply  to  damage  occasioned  by 
carelessness  or  negligence  in  executing  the 
work.  Such  careless  or  negligent  act  would 
be  a  tort,  for  which  an  action  at  law  would 
lie  against  him  who  commits  or  him  who 
commends  it.  But  where  all  due  precautions 
are  taken,  and  damage  is  still  necessarily  done 
to  fixed  property,  it  is  alike  within  the  letter 
and  spirit  of  the  statute,  and  the  county  com- 
missioners have  a  right  to  assess  the  dam- 
ages.** Doclge  v.  Bseex  County  Comra.  3 
Met.  880.  The  damage  to  buildings,  being 
simply  incidental  to  the  construction  of  the 
work  contemplated  in  the  condemnation  or 
grant  of  land  for  right  of  way,  is  presumed 
to  have  entered  into  consideration,  and  re- 
covery is  barred  thereby,   wheUier  in  fact 
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legarded  or  not.  The  same  doctrine  is  main- 
tained in  2  Wood  on  Railway  Law.  §  360, 
Sp.  1058,  1006 ;  Bi\fU>n  v.  Providence,  W.  d 
^  22.  Co,  5  Gray,  35 ;  Whitelumse  v.  Androi- 
eoggin  R.  Co,  53  Me.  308 ;  SMn  v.  Vermont 
Cent  B.  Co.  35  Vt.  368 ;  Dearborn  y.  Boiton, 
a  d  M.  Railroad,  34  N.  H.  179.  This  doc- 
trine is  based  on  the  principle  aboTe  stated, 
that  in  condemning  entire  damajfes  are  al- 
lowed,— a  sum  to  cover  all  damages,  past, 
present,  and  prospective,  that  are  the  natural, 
necessary,  or  reasonable  incidents  of  the 
work ;  but  not  such  as  may  arise  from  negli- 
gent or  otherwise  improper  construction  or 
use.  8  Sedgw.  Damages,  $  1164.  To  avoid 
misconstruction,  I  will  say  that  above  I  speak 
of  damage  to  lands  of  an  owner,  part  of 
whose  lands  have  been  condemned  by  legal 

grocess  to  the  public  use,  not  to  one  whose 
aildings  are  injured  by  blasting,  and  none 
of  whose  land  has  been  condemned ;  for  in 
the  latter  case  there  is  no  inquisition  to  pro- 
tect the  party  doing  the  injury,  and  he  is 
liable  for  such  injury.  Hay  v.  Cohoee  Co,  3 
N.  Y.  150,  51  Am.  Dec.  379;  8t,  Peter  v. 
Denison,  58  N.  Y.  416,  17  Am.  Rep.  358 ; 
Carman  v.  Steubentille  d  I.  R,  Co,  A  Ohio 
8t.  899 ;  8  Sutherland,  Damages,  g  1051. 

Another  point  of  complaint  in  the  declara- 
tion is  that  rock  and  other  matter  blasted 
into  the  creek  and  there  remaining,  and  rock 
and  other  material  thrown  over  the  bank, 
narrowing  the  creek  channel,  did  injury  by 
diverting  the  water  against  the  mill  and 
opposite  bank,  lessening  the  power  of  the 
water  wheels,  and  destroying  the  bed  of  said 
road  and  the  crossing  of  the  creek,  and  a  part 
of  said  road.  Now,  rock  blown  apon  the  re- 
maining land  of  Fry  in  the  creek  or  elsewhere 
could  not  be  suffered  to  remain,  though  the 
original  casting  of  them  there  was  lawful, 
but  they  must  oe  removed  within  a  reason- 
able time.  Salnn  v.  Vermont  Cent,  R,  Co, 
35  Vt.  868 :  3  Rorer,  Railroads,  784 ;  3  Wood, 
Railway  Law,  %  360,  p.  1066.  So  any  debris 
not  fairly  necessary  for  the  construction  and 
maintenance  of  the  road,  inflicting  injury, 
would  be  actionable,  and  would  sustain  this 
action.  It  would  be  negligent,  improper  ex- 
ereise  of  the  right  granted.  Under  the  rec- 
ord, I  see  no  other  ground  of  recovery ;  but  I 
think  that  ground  does  sustain  the  action  to 
the  extent  of  recovery  for  damage  attributable 
to  such  rock  and  oUier  dSbrie,  not  neoessarv 
as  a  part  of  permanent  structure.  The  evi- 
dence of  the  defendant,  bv  its  engineer, 
makes  it  clear  that  the  *'fiir  or  "bar,"  as 
called  in  the  evidence,  made  up  of  rock  and 
other  material,  was  not  at  all  necessary  for 
the  support  or  benefit  of  the  railroad,  and 
could  not  be  justified  under  its  authority  to 
build  the  road  if  it  has  injured  the  plaintiff. 
But  as  to  injury  from  such  dibrie  we  think 
there  is  error  as  to  instructions.  The  de- 
fendant asked,  but  was  refused,  instructions 
1,  3,  and  4,  which  announced  the  position 
that  if  there  was  a  liability  on  that  score, 
recovenr  could  be  had  for  only  such  damage 
as  resulted  from  such  dibrie  prior  to  the  com- 
mencement of  the  suit.  The  position  taken 
by  counsel  for  defendant  before  the  trial 
oourt,  as  evinced  by  those  instructions,  was 
that  any  injury  flowing  from  rock,  earth,  or 

tsuaA. 


other  material  cast  into  the  creek,  and  left 
there,  not  necessary  in  the  construction  of  the 
railroad,  was  not  permanent  in  nature,  but 
remediable  with  tne  removal  of  the  same, 
and  that  in  this  one  suit  there  could  not  be  a 
recovery  of  damages  for  all  time  to  come  as 
for  a  lasting  and  permanent  injurv ;  and  this 
position  was,  I  think,  correct.  The  doctrine 
IS  ezempl  ified  in  cases  of  our  own.  Take  the 
case  of  Hargreavee  v.  Eimberly,  36  W.  Va. 
787,  67  Am.  Rep.  131.  The  syllabus  lays 
down  the  law  conformably  to  authority  gen- 
erally that,  ''where  the  cause  of  the  injury 
is  in  its  nature  permanent,  and  a  recovery 
for  such  injury  would  confer  a  license  on  Uie 
defendant  to  continue  the  cause,  the  entire 
damage  may  be  recovered  in  a  single  action ; 
but  where  the  cause  of  the  injury  is  In  the 
nature  of  a  nuisance,  and  not  permanent  in 
character,  but  of  such  a  character  that  it  may 
be  supposed  that  the  defendant  would  re- 
move It,  rather  than  suffer  at  onoe  the  entire 
damage  which  it  might  inflict  If  permanent, 
then  the  entire  damage  cannot  be  recovered 
in  a  single  action,  but  actions  may  be  main- 
tained from  time  to  time  as  lonjr  as  the  cause 
of  the  injury  continues. "  See  Smith  v.  I\fini 
PUaeant  d  0.  R.  Co.  88  W.  Va.  451 ;  Me- 
Kentie  v.  Ohio  River  R,  Co,  37  W.  Va.  806. 
To  recover  for  permanent  injurv  the  declara- 
tion must  show  an  intent  to  claim  for  per- 
manent Injury  (cases  just  cited),  and  here 
the  declaration,  we  may  sav,  so  claims  as  to 
injury  wrought  by  such  d&rie;  but,  the  nat* 
ure  of  the  cause  of  injurv  being  Imperma- 
nent, the  character  of  declaration  could  not 
entitle  the  plaintiff  to  recover  for  future  in- 
jury, and  thus  take  away  from  the  defendant 
the  right  to  remove  the  source  of  injury  upoa 
a  judicial  determination  that  his  action  was 
Indefensible,  and  burden  him  at  onoe  and 
irrevocably  for  damage  in  future,  not  yet  ac- 
crued. The  case  of  uofrgreavee  v.  KimbeHiff, 
eupra,  will  support  the  position.  All  the 
acts  imputed  to  tne  defendant,  defensible  and 
indefensible,  are  not  permanent  causes  of  in- 
jury in  nature,  and  most  certainly  the  d^ria 
not  part  of  or  necessary  to  the  stability  of  the 
railway  are  not. 

The  two  following  instructions  were  re- 
fused, and,  I  think  ought  to  have  been  given. 
While  no  one  questions  that  a  jury  moat 
judge  of  the  amount  of  damages,  yet  to  give 
anything  more  than  merely 'nominal  dam- 
ages,— to  give  compensatory  damages, — the 
jury  cannot  act  arbitrarily,  but  must  have 
data  according  to  the  nature  of  the  subject, 
so  as  to  have  some  measure  or  standard  to  go 
by.  There  is  some  basis  for  estimation,  per- 
haps, as  to  the  sawmill,  but  as  to  the  mill 
there  is  only  evidence  to  show  a  certain  per 
cent  of  diminution  of  capacity,  and  what  the 
usual  earnings  were  is  not  shown,  and  tliere 
Is  no  showing  of  loss  of  earnings,  and  no 
evidence  of  how  much  more  time  was  con- 
sumed in  grinding  for  custom  from  loss  of 
capacity,  or  what  its  cost,  or  how  much  was 
the  loss  incident  to  the  diminution  of  the 
miirs  capacity.  Kot  even  opinion  evidence 
or  estimate  appears.  The  jury  would  have 
to  conjecture  in  fixing  a  sum. 

''No.  5.  The  Jury  are  further  Instructed 
that  the  burden  Is  upon  the  plaintiff  to  piofv 
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to  them  tho  damages,  If  anv,  which  he  has  < 
suffered  by  reason  of  the  allej^ed  wrongful  j 
act  of  defendant,  and  wherein  and  what  such 
damages  are ;  and,  if  the  plaintiff  has  failed  ' 
10  prove  any  damages,  although  he  proves 
the  wronffful  act  by  defendant  whereby  his 
water  power  was  diminished,  the  jury  can 
give  only  nominal  damages.  No.  6.  The 
jury  are  further  instructed  by  the  court  that 
if  the  plaintiff  would  recover  for  loss  of 
profits  in  operating  said  mill  consequent 
upon  the  alleged  wrongful  act  of  defendants, 
it  is  his  duty  to  prove  wherein,  when,  and 
what  profit  he  lost,  and  the  amount  thereof, 
as  near  as  may  be ;  and  it  is  not  sufficient  for 
hira  to  prove  simply  that  his  water  power 
has  been  diminished,  thus  lessening  the 
amount  of  work  done  in  a  given  time,  but  he 
must  go  further,  and  show  that  custom  and 
work  were  tendered,  and  refused  because  of 
want  of  capacity  to  meet  the  demand,  or  that 
it  took  him  so  much  longer  to  accommodate 
the  custom  so  offered,  and  prove  with  some 
decree  of  certainty  or  approximation  the  extra 
time  so  required  and  cost  expended.  ** 

The  court,  on  defendant's  motion,  gave  the 
following  instruction :  "No.  7.  If  the  jury 
believe  from  the  evidence  that  plaintiff's 
mi  11  dam  extends  from  shore  to  shore  in 
Twelve  Pole  creek,  and  is  of  an  average 
height  of  six  feet ;  that  the  same  is  without 
sluices  or  flood  gates,  and  is  an  obstruction 
to  the  passage  of  fish  and  the  navigation  of 
said  creek,  and  that  the  said  creek  is  a  nav- 
igable stream, — then  they  are  instructed  that 
said  milldam  is  a  public  nuisance,  and  the 
plaintiff  cannot  recover  for  any  injury  thereto 
caused  by  the  defendant  ^ 

This  mill  was  erected  under  an  inquisition 
taken  in  1839.  The  dam  was  nearly  all 
washed  away  by  freshet,  and  rebuilt  between 
1870  and  1875,  without  leave  to  rebuild,  and 
again  washed  out  in  1884,  and  rebuilt  under 
leave  of  county  court.  It  is  contended  that, 
as  this  dam  was  without  sluice  or  flood  ^ate, 
it  was  an  obstruction  to  navigation  and  the 
passage  of  fish,  and  that  the  county  court  was 
without  jurisdiction  to  authorize  its  original 
erection,  or  the  reparation  of  the  dam ;  and, 
if  BO,  there  is  no  authority  to  justify  the  ex- 
istence of  the  mill,  and  it  is  a  nuisance,  and 
no  injury  done  to  it  by  the  defendant  is  Ac- 
tionable. The  county  court  had  jurisdiction 
to  grant  leave  to  erect  mills.  It  would  be 
^oing  far  to  say  that  if  it  authorized  a  mill 
in  a  proper  proceeding  which  would  obstruct 
navigation  or  fish,  or  omitted  due  provision 
against  such  obstruction,  its  action  would 
be  utterly  void,  and  confer  no  authority.  But 
the  Mill  Act  existing  when  this  mill  was 
allowed  (Code  1819,  chap.  285)  required  the 
inquisition  to  report  whether  a  mansion 
bouse  would  be  overflowed,  and  whether,  and 
In  what  degree,  the  passage  of  fish  and  navi- 

gation  would  be  obstructed,  and  whether  the 
ealth  of  the  neighborhood  would  be  an- 
noyed; and,  if  a  mansion  should  be  over- 
flowed, or  health  of  the  neighborhood  an- 
noyed, there  was  a  positive  prohibition 
against  granting  authority,  but  not  so  as  to 
hindrance  of  navigation  or  passage  of  fish, 
but  as  to  that  the  matter  was  left  to  the  dis- 
cretion of  the  court,  and,  if  the  leave  was 
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given,  it  only  commanded  that  the  party  be 
p  't  under  condition  for  preventing  obstruc- 
tion of  navigation  or  passage  of  fish,  if  the 
dam  would  be  an  obstruction.  Would  you 
say  that  leave  to  erect  would  be  void  for  that 
cause  after  the  court  exercised  its  discretion 
and  judgment?  I  think  not.  But  if  you 
could  possibly  say  so  in  such  case,  you  can- 
not in  this  instance,  for  the  reason  that  the 
inquisition  found  and  reported  that  the  mill 
would  not  obstruct  navigation  or  passage  of 
fish.  Surely  the  order  of  the  court  would  not 
be  void,  if  afterwards  it  was  found  that  the 
inquisition  did  not  speak  the  truth.  This 
view  is  expressly  held  in  Oren»hau>  v.  SliiU 
River  Go,,  6  Rand.  (Va.)  245,  laying  dowi. 
that,  as  the  law  required  the  inquisition  to 
report  whether  the  passage  of  fish  or  naviga- 
tion would  be  obstructed  by  the  proposed 
mill,  if  it  reported  that  the  mill  would  not 
obstruct  them,  *'then  leave  is  granted  to  erect 
the  mill  without  any  condition  as  to  naviga- 
tion;" and  that  "such  a  grant,  under  such 
precautionary  proceedings,  is  a  perfect  one, 
and  vests  in  the  grantee  all  the  public  right 
to  the  stream,  or  so  much  thereof  as  is  nec- 
essary to  the  full  enjoyment  of  the  mill 
erected  under  such  order."  Thus  it  seems 
that  the  public  right  of  navigation  was  sub- 
ordinate to  the  right  of  the  mill  owner. 
Mills  were  of  prime  necessity,  and  before  the 
use  of  steam  water  power  was  indispensable ; 
but  n'ow,  since  the  wide  use  of  steam  power 
has  been  adopted,  and  use  of  streams  for 
floatage  of  timber  has  become  more  pro- 
ductive of  reward,  the  old  water  gristmill 
has  been  almost  relegated  to  the  past,  and  is 
denominated  a  nuisance.  But  the  mill  in- 
volved in  this  case  had  a  lawful  title  under 
lawful  grant  in  the  start,  and  unto  this  day 
that  title  is  preserved  by  not  merely  its  orig- 
inal force,  but  by  the  letter  of  section  24, 
chapter  44,  Code,  providing  that  any  dam  or 
other  thing  in  a  watercourse  obstructing 
navigation  or  passage  of  fish  shsll  be  deemed 
a  nuisance,  "unless  it  be  to  work  a  mill, 
manufactory  or  other  machine  or  engine  use- 
ful to  the  public,  and  is  or  has  been  allowed 
by  law  or  order  of  court."  Can  it  be  that 
important  mills  and  manufactories  built 
under  due  process  of  law,  vesting  title  and 
property  rights  in  tlieir  owners,  csn  be  as- 
sailed by  any  one  in  collateral  proceedings, 
even  if  they  could  be  assailed  by  the  state 
itself,  or  a  citizen  personal Iv  interested,  by 
a  direct  proceeding?  In  OreMliaw  v.  8UUe 
River  Co.  9Upra,  it  was  held  that  even  the 
legislature  could  not  authorize  the  abatement 
of  such  a  dam  under  the  constitution.  I  am 
expressing  no  opinion  as  to  the  right  of  the 
state,  or  even  persons  peculiarly  interested 
in  naviffstion,  by  proper  proceedings  under 
reservations  as  to  navigation  in  the  com- 
plicated statute  law  of  the  present  and  former 
years  to  remove  such  dams ;  but  I  speak  of 
the  right  of  a  railroad  company,  or  of  any 
body  not  so  interested  in  this  collateral  way, 
to  aamage  a  mill-owner's  ricrht,  and  justify 
under  the  plea  that  the  mi!l  is  a  nuisance. 
A  reference  to  the  opinion  by  Judge  Green  in 
OaeUm  v.  liaee,  88  W.  Va.  14,  5  L.  R.  A. 
892,  will  show  that  the  mill-owner's  right 
is  fully  recognized  as  co* existing  along  with 
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the  riffht  of  floatage,  not  as  a  nuisance,  but 
a  lawful  righ^.  under  the  law.  It  is  there 
recognized  as  a  right  resident  in  the  riparian 
proprietor.  This  dam  was  rebuilt  by  leave 
of  court,  and  the  leave  was  not  void.  At  any 
rate,  it  could  not  justify  the  defendant  for  a 
wrong.  SmarVt  Cote,  27  Gratt.  950.  And, 
suppose  there  were  no  order  of  court  to  build 
the  dam,  I  think  with  Judge  Bouldin  in  Field 
V.  Brofjon,  24  Gratt.  08,  that  there  may  be  a 
dam  in  a  stream  without  order  of  court  by 
grant  or  prescription.  And  a  riparian  pro- 
prietor may  erect  a  dam  and  mill  under  his 
riffht  of  dominion  over  his  own  property 
without  order  of  court,  even  though  the 
stream  be  floatable.  So  spoke  Judge  Green  on 
pages  25,  26,  of  88  W.  Va.  and  page  392  of 
5  L.  R.  A.  in  Qaston  v.  Maee,  The  owner 
mav  be  punishable  for  taking  toll,  and  his 
right  may  be  subject  to  the  right  of  the  state 
or  of  persons  personally  interested  in  navi- 
gation ;  but  not  as  to  others.  Even  one  exer- 
cisiug  the  right  of  floatage  cannot  willfully 
or  negligently  injure  such  a  dam. 

But,  for  argument,  say  that  this  dam  is  a 
public  nuisance.  What  then?  Suppose  the 
state  or  an  individual  having  a  particular 

Sersonal  interest  in  the  use  of  the  stream  for 
oata&re  (for  the  evidence  shows  it  to  be  a 
floatable  stream,  under  Qaston  v.  Maee, 
supra)  f  suppose  they  could  by  judicial  pro- 
ceedings abate  it,  it  does  not  follow  that  the 
defendant  could  injure  the  plaintiff's  ph>p- 
erty,  and  claim  immunity,  because  the  dam 
is  a  nuisance.  The  defendant  was  not  using 
the  stream  for  floatage,  nor  shown  to  be 
peculiarly  interested  in  It  as  a  floatable 
stream.  Were  it  a  nuisance,  there  the  dam 
was  in  fact  in  possession  of  the  plaintiff  as 
property.  Could  the  defendant,  without  pro- 
cess, abate  it  as  a  nuisance?  We  must  take 
the  statement,  often  met  with  in  the  books, 
that  a  public  nuisance  may  be  abated  by  any 
person,  with  many  grains  of  allowance.  No 
one  can  maintain  a  civil  action  for  a  public 
nuisance,  unless  he  sustain  special  damage 
therefrom,  different  from  that  sustained  by 
the  rest  of  the  public.  8  Bl.  Com.  2191 ;  4 
Bl.  Com.  167;  Wood,  Nuisance,  §  618; 
Talbott  V.  King,  82  W.  Va.  6,  Sedgw.  Dam- 
ages, g  84,  p.  946 ;  8  Sutherland,  Damages, 
§  1057.  And  it  is  said  that  no  one  can  by  his 
own  act  abate  a  public  nuisance,  unless  he 
have  such  interest  as  to  give  him  an  action. 
Wood,  Nuisance,  §  780.  There  is  a  grave 
difference  of  opinion  as  to  abatement  of  a 
purely  public  nuisance  by  the  mere  act  of  the 
partv.  Some  contend  that  no  one  not  inter- 
estea  personally  and  peculiarly  otherwise 
than  other  persons  can  do  so,  while  others 
hold  that  any  one  may  do  so.  Mr.  Wood  and 
Judge  Coolev  hold  the  former,  and  Mr.  Bishop 
and  Mr.  Hilliard  the  latter,  view.  Wood, 
Nuisance,  §729  et  eeq.;  Coolev,  Torts,  45,  46, 
1  Bishop,  Crim.  L.  828;  1  Hilliard,  Torts, 
605.  It  seems  to  me  that,  except  in  particular 
cases,  where  emergency  of  some  kind  calls 
for  it,  and  delay  is  dangerous,  or  at  least  in- 
convenient, the  former  is  the  more  logical 
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and  reasonable  view  looking  at  the  preserva- 
tion of  peace  and  the  security  of  private 
property. 

It  would  be  endless  and  useless  to  puisne 
this  point  further  here.  It  cannot  be  said 
that  there  is  any  absolute  general  rule  on  the 
subject  universally  applicable,  but  each  in- 
stance stands  on  its  own  features,  as  will  ap- 
pear from  the  manv  cases  enunciating  diverse 
opinions,  many  of  which  will  be  found  col- 
lected in  16  Am.  &  Eng.  Encyclop.  Law, 
991,  note  4,  As  to  highways,  under  the  de- 
cisions, the  right  of  abatement  by  the  mere 
act  of  the  party  prevails.  The  reason  here  ap- 
plies eiven  in  8  Blackstone's  Commentaries, 
5,  as  the  basis  of  the  right  in  any  one  to  abate 
a  public  nuisance, — that  the  law  allows  a 
summary  remedy  of  abatement  of  nuisance 
to  do  one's  self  justice,  because  injuries  of 
this  kind,  which  obstruct  or  annoy  such 
things  as  are  of  daily  convenience  and  use, 
require  an  immediate  remedy,  and  cannot 
wait  for  the  slow  progress  of  the  ordinary 
forms  of  action.  Angell  &  D.  Highways, 
§274.  The  Virginia  case  of  DimmUt  v. 
mhndge,  6  Munf.  808,  sustains  this  right  to 
any  one  to  abate  an  obstruction  in  a  highway 
by  exonerating  parties  tearing  out  a  dam  not 
built  at  the  point  where  it  was  authorized, 
which  destroyed  a  ford  which  was  part  of  a 
public  road.  So  it  seems  to  me  that  if  this 
dam  were  a  nuisance,  the  railroad  company, 
having  no  special  interest  in  navigation, 
could  not  abate  the  dam  directly.  There 
would  be  no  emergency  calline  for  such  ac- 
tion without  le^l  process.  If  it  could  not 
do  so  directly,  it  could  not  do  so  indirectly 
by  the  acts  charged  airainst  it.  Nay,  even 
if  it  could  abate  the  dam  itself  directly,  it 
could  not  go  further,  and  injure  the  mill 
buildincr,  and  tear  away  the  bank  of  the 
creek,  for  the  right  of  abatement  vested  in 
it  or  in  citizen's  floating  rafts  would  be  only 
to  remove  the  dam  itself.  But  its  action  in 
making  the  fill,  if  it  injured  the  plaintiff, 
operated  to  injure,  not  the  offending  dam, 
but  the  mill  and  soil.  In  the  abatement  no 
means  could  be  lawfully  used  to  work  such 
injury.  All  the  authorities  agree  that  where 
tlie  right  of  abatement  by  private  act  does 
exist,  it  must  go  no  further  than  to  remove 
that  which  works  the  nuisance,  doing  injurr 
no  further  than  is  necessary  to  accomplish 
that  end.  Cooley,  Torts,  48 ;  Wood,  Nuisance, 
^  884;  SmarVe  Case,  27  Gratt.  950;  16  Am. 

6  Eng.  Encyclop.  Law,  994.     So  instruction 

7  does  not  state  the  law  correctly.  It  is  said 
that  the  jury  disregarded  it  in  Uieir  verdict, 
and  for  that  reason  the  appellant  asks  that 
the  verdict  be  set  aside.  Being  incorrect, 
though  the  jury  found  contrary  to  it,  is  no 
ground  for  new  trial.  Armstrong  v.  Keiths  S 
J.  J.  Marsh.  158,  20  Am.  Dec.  181,  and  note; 
PeekY,  Land,  2  Ga.  1,  46  Am.  Dec.  868; 
WeUbom  v.  Weaver,  17  Ga.  267,  63  Am.  Dec 
285;  Hilliard,  New  Trials,  ^  4. 

For  these  reasons  the  judgment  is  reversed, 
the  verdict  set  asides  a  new  trial  granted,  and 
tJieeam  remanded. 
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OmO  SUPREME  COURT. 


George  REITER,  Pff.  in  Brr., 

STATE  of  Ohio  ex  ret.,  John  H.  DUR- 

RELL. 

mobiost. — 0 

*!•  By^  tbe  rules  of  the  oommon  law*  a 
rest^nation  of  an  ofllee  does  not  take 
effect*  ao  as  to  ereate  a  ▼aeaaey*  until 
■uob  resiffnatlon  Is  accepted  by  the  proper  au- 
thority; buttlie  oommon  law  in  tbls  regard  is  not 
In  force  in  tbis  state,  to  its  full  extent,  and  here  a 
resiirnation  witbout  acceptance  creates  a  va- 
canoy,  to  tbe  extent  at  least,  of  irlying  Jurisdic- 
tion to  appoint  or  elect  a  successor,  unless  otber- 
wise  provided  by  statute. 

S.  On  Febmarj  81*  1808t  K.,  then 
BUiyor  of  P.*  presented  his  real£nation 
to  the  eovnell  then  in  ■egrioii,  to  take 
effect  March  1.  On  March  7,  tbe  resignation  was 
eocepted.  on  Marob  11,  R.  was  appointed  to  fill 
the  vacancT.  At  tbe  following  election  on  April 
9w  D.  was  elected  to  fill  tbe  unexpired  term.  In  a 
contest  for  tbe  oiBce  between  D.  and  B,— Birtd, 
tbat  tbe  Tacancy  occurred  Marcb  1,  and  more 
than  tbirty  days  baying  elapsed  at  tbe  April  elec- 
tion, it  was  lawful  tben  to  elect  a  mayor  for  tbe 
unexpired  term,  and  tbat  D.  was  entitled  to  tbe 
office, 

fVebruary  S7, 18M.) 

•Headnotes  by  tbe  Goubt. 


TERROR  to  the  Circuit  Court  for  Hamilton 
Jui  County  to  review  a  {udgmeut  iu  favor  of 
relator  in  a  proceeding  by  quo  warranto  to  oust 
defendant  from  tbe  office  of  mayor  of  the  Til- 
lage of  Pleasant  Ridge.    Afflnned. 

Statement  by  Bnrket*  J.: 

Tbe  material  facts  found  by  the  Circuit 
Court,  on  the  trial  of  tbis  case,  are  as  follows: 

On  the  21st  day  of  February,  ItlOS.  Amos 
Hill  being  the  mayor  of  the  village  of  Pleasant 
Ridge  in  Hamilton  county,  presented  to  the 
couocU  while  in  session  the  following  resigna- 
tion. 

''Pleasant  Ridge,  February  21,  1898. 
*'  To  the  Honorable  Council  of  the  village  of 
Pleasant  Ridee: 

"I,  Amoe  Hill,  mayor,  tender  to  you  my 
resignation,  to  take  effect  March  1, 1898,  as  I 
can  not  take  time  to  attend  to  this  office. 

"Tours  with  respect, 
"Amos  Hill.- 

On  motion  this  lesignation  was  laid  over  te 
the  next  meeting  March  7  when  it  was  accept- 
ed by  council  to  take  effect  at  once,  and  at  an 
adjourned  meeting  held  March  11,  George 
Reiter,  plaintiff  in  error,  was  appointed  mayor 
to  fill  tbe  vacancy  caused  by  the  resignation 
of  Mr.  Hill,  and  on  the  same  day  Mr.  Reiter 
was  oualifled  and  entered  upon  the  duties  of 
his  office. 


Koxs.— JfeeoBtty  of  an  aeetptanee  to  eompUU  a  ras- 
ignation  of  an  ojifiee. 

TbeliniitB  of  tbe  rifrbt  of  a  public  officer  to  resign 
in  this  country  do  not  seem  to  be  well  defined. 
Under  tbe  peculiar  obaracter  attributed  to  a  public 
office  at  oommon  law  it  was  an  offense  to  refuse  to 
serve  wben  duly  elected  thereto.  Reg.  v.  Bower,  I 
Bam.  &  C.  58S,  2  DowL  ft  B.  842;  Bex  v.'  Burder,  4  T 
B.  778, 1  Nolan,  lU;  Rex  v.  Lone,  2  Strange,  920;  Bex 
V.  Jones,  Id.  1140;  Beg.  v.  Hungerford,  U  Mod.  142. 

So  it  WHS  beld  tbat  a  by-Jaw  imposing  a  fine  for 
failure  to  serve  In  a  municipal  office  is  valid. 
London  v.  Vanacker,  1  Ld.  Baym.  480,  Gartb.  480. 

Bven  a  dissenter  could  not  refuse  to  serve  on  tbe 
ground  tbat  be  bad  failed  to  comply  wltb  tbe  re- 
qnirements  of  tbe  establisbed  church.  Bex  v.  Lar- 
wood,  4  Mod.  27Ql 

And  in  Nortb  Oarolina  it  was  beld  tbat  a  penalty 
may  be  provided  for  failure  to  take  an  office. 
State  V.  McBntyre,  25  N.  C  171;  London  v.  Headen, 

nN.aTSL 

AbteijpiUmoe  nuemairy. 

If  It  was  an  offense  to  refuse  to  accept  an  office 
the  natural  consequence  was  tbat  a  resignation 
was  of  no  avail  unless  it  received  tbe  assent  of  tbe 
appointing  power.  So  In  tbe  Supreme  Cou rt  of  tbe 
United  States  it  is  decided  tbat  at  common  law  a<v 
oeptanoe  of  the  resignation  is  necessary  to  vacate 
tbe  office.  Bdwards  ▼.  United  States,  108  U.  8. 471, 
28  L.  ed.  814:  Tbompson  v.  United  States,  108  U.  S. 
480. 28  L.  ed.  821. 

So  in  Kansas  It  is  beld  tbat  tbere  must  be  an  ac- 
ceptance or  something  equivalent.  State  v.  Clay- 
ton, 27  Kan.  442.  41  Am.  Bep.  418;  Bogers  v.  Slon- 
aker,  82  Kan.  198. 

In  New  Hampshire  resignation  does  not  devest 
the  officer  of  bis  office  until  it  is  accepted.  Atty- 
Gen.  V.  Marston  (N.  H.)  18  L.  R.  A.  870. 

In  State  v.  Tan  Buskirk,  40  N.  J.  L.  488,  an  ao- 

»L.R.A. 


cepted  resignation  Is  mentioned  as  one  of  the 
means  of  termioating  an  office. 

Soln  VanOrsdall  v.  Hazard,  8  HID,  248,  It  is  stated 
tbat  resignation  and  acceptance  will  create  a  va- 
cancy. 

In  State  v.  Boecker,  66  Mo.  19,  wbere  tbe  real 
point  was  as  to  wbetber  or  not  tbe  resignation  bad 
been  made,  tbe  court  said  tbat  acceptance  is  a  nec- 
essary element  of  a  complete  resignation. 

In  Hoke  v.  Henderson,  16  N.  C  29, 25  Am.  Dec. 
877,  in  deciding  against  tbe  power  to  discbarge  an 
officer,  tbe  court  beld.  in  answer  to  an  argument 
of  counsel  in  favor  of  tbe  power  of  resignation, 
tbat  acceptance  was  necessary  to  a  complete  res- 
ignation. 

Acceptance  of  a  resignation  of  a  register  of 
voters  is  necessary.    Coleman  v.  Sands,  87  Va.  680. 

IHMnet/Um  betioeen  public  and  privaU  intsrvste. 

Tbere  Is  a  tendency  to  draw  a  distinction  between 
tbe  interests  of  tbe  public  and  tbose  of  tbe  officer 
in  determining  wbetber  or  not  be  can  resign.  If 
tbe  public  interest  will  be  subserved  by  tbe  resig- 
nation, teodering  it  is  sufficient,  on  theotber  band, 
as  shown  above,  tbe  public  cannot  be  incon- 
venienced by  a  resignation.  Tbus  in  Oregon  v« 
Jeoniogs,  112  U.  S.  74, 80  L.  ed.  888,  it  was  beld  in  tbe 
interest  of  creditors  of  a  town  tbat  resignation  cre- 
ated a  vacancy,  so  far  at  least  as  to  permit  pro- 
ceedings to  fill  it. 

So  tbe  resignation  may  be  conclusive  against  tbe 
officer  bimself.  State  v.  Hauss,  48  Ind.  lOB,  13  Am. 
Bep.  884. 

As  against  bimself,  one  appointed  to  a  police 
force  against  bis  will  may  sever  bis  connection 
tberewitb  by  resignation  witbout  soceptance. 
People  V.  Board  of  Metropolitan  Police,  26  N.  7. 
816. 

An  nnaccepted  resignation  is  not  subject  to 
call.   State  V.  FItts,  40  Ala.  408. 
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At  the  followiDfi^  April  election  John  H. 
Durrell  was  elected  mayor  of  the  village  of 
Pleasant  Kid^e  and  in  due  time  gave  bond, 
qualified,  and  demanded  the  office,  but  Mr. 
Keiter  refused  to  surrender  the  office  to  him, 
and  claimed  that  the  election  for  mayor  held 
in  April  was  not  authorized  by  law,  as  the 
election  occurred,  as  he  claimed,  less  than 
thirty  days  after  the  vacancy. 

Thereupon  Mr.  Durrell  filed  bis  petition  in 
quo  warranto  in  the  circuit  court  of  Hamilton 
county,  to  oust  Mr.  Reiter  ,from  the  office  of 
mavor. 

t^pon  the  above  facts  the  circuit  court  found 
in  favor  of  Mr.  Durrell,  ousted  Mr.  Reiter  and 
ordered  Mr.  Durrell  to  be  inducted  into  the 
office  of  mayor;  to  all  of  which  Mr.  Reiter 
excepted,  and  filed  his  petition  in  this  court  to 
reverse  the  Judgment  of  the  circuit  court 

Menra,  John  J*  Aeomb  and  Coppoek 
A  Gall»i^her,  for  plaintiff  in  error: 

A  resignation  of  an  ofl^ce,  to  be  effective, 
must  be  accepted,  and  until  accepted  does  not 
create  a  vacancy  in  the  office,  for  any  purpose 
whatsoever. 

A  person  who  has  assumed  the  duties  of  an 
office  cannot  throw  them  off  at  will,  but  the 
public,  through  its  representatives,  has  the 
right  to  sav  that  it  is  willing  that  he  fchall  be 
relieved  of  its  duties  and  responsibilities. 

Boke  V.  Henderson,  75  N.  C.  29,  25  Am.  Dec. 
677;  Rex  v.  Bippon,  1  Ld.  Raym.  508;  Beg,  v. 
Lane,  2Ld.  Raym.  1804. 

If  such  is  the  rule  of  the  common  law,  it 
must  be  assumed  that  it  prevails  here  unless 
the  contrary  appears. 

Edwardi  v.  United  States,  108  U.  8. 471, 26  L. 
ed.  814;  Staie  ▼.  Clayton,  27  Ean.  442, 41  Am. 
Rep.  418;  Bogeri  v.  Bonaker,  82  Ean.  191; 
UtaU  V.  Ferguion,  81  N.  J.  L.  107;  Waycrau 


I V.  Toumans,  85  Oa.  709;  ffoke  y.  Hendermm, 

'  tupra;  State  y.  Baecker,  56  Mo.  19;  Badger  ▼. 

United  States,  93  U.  8.  599,  28  L.  ed.  991; 

Pet)ple  ▼.  Barnett    Twp.  8upr$,   100  IIL  838; 

Jonee  v.  Jefferson,  66  Tex.  576. 

Messrs.  Matthews  ^  CleTelaAd  and  Xb 
C«  Black*  for  defendant  in  error: 

A  civU  officer  has  the  absolute  right  to  re- 
sigu  his  office  at  pleasure,  and  it  is  not  within 
the  power  of  the  executive  to  compel  him  to 
remain  in  office. 

McCraiy,  Elections,  §  260;  PeopUy.  P&rter^ 
6  Cal.  26;  United  States  v.  Wright,  McLean, 
509;  State  v.  Clarke,  8  Nev.  566;  Olmsted  v. 
Dennis,  71 N.  Y.  878;  State y.  Lincoln^  4  Neb. 
260;  State  v.  MtU,  49  Ala.  402;  Bunting  y. 
WiUis,  27  Gratt.  144,  21  Am.  Rep.  388:  SUtter. 
Havss,  48  Ind.  105,  18  Am.  Ri^p.  884;  Leech 
V.  State,  78  Ind.  570;  Gilbert  v.  Luee^  11 
Barb.  91. 

In  section  1715  the  legislature  has  provided 
in  certain  cases  that  the  removal  beyond  the 
limits  of  a  corporation  shall  work  a  resigna- 
tion, evidently  meaning  by  the  word  "resig- 
nation" that  they  considered  a  resignation  finio, 
and  an  acceptance  not  necessary,  because  in 
that  case  Uiere  could  be  no  acceptance. 

Batterman  v.  State,  44  Ohio  8t.  641. 

Bnrket*  J.,  delivered  the  opinion  of  the 
court: 

Section  1754  of  Revised  Statutes  provides  u 
follows:  "In  case  of  the  death,  mignatioD» 
disability,  or  other  vacation  of  bis  office,  the 
council  may,  by  the  vote  of  a  majority  of  all  the 
members  elected,  appoint  some  suitable  pe^ 
son  within  the  corporation  to  act  as  mayor, 
and  discharge  the  duties  of  the  office  until  tiie 
vacancy  is  filled,  or  the  disability  removed: 
provided  that  at  the  next  annual  municipal 
election  occurring  more  than  thirty  days  after 


Willful  nefriiffence  or  refusal  by  an  olBoer  to  per- 
form his  duUes  may,  as  against  himself,  amount  to 
a  resignation.    Harrison  v.  People,  8S  111.  App.  819. 

In  New  Jersey  a  distinotion  has  been  brougbtout 
which  seems  sensible  but  which  has  not  found  Its 
way  into  the  general  law  of  the  country. 

Thus  in  Hoboken  v.  Gear,  S7  N.  J.  L.  2M,  which 
WHS  a  suit  to  recover  salary,  and  the  defense  was 
the  discharge  or  removal  of  the  officer,  the  court 
states  that  if  the  aooeptance  of  an  office  is  vol- 
untary the  officer  to  not  bound  to  serve  during  hto 
term,  but  may  resign  without  a  violation  of  oon- 
traot. 

In  acoordanoe  with  that  distinction  it  was  decided 
that  an  overseer  of  highways  cannot  refuse  to  ac- 
cept the  office  and  therefore  cannot  resign  It, 
unless  his  resignation  to  accepted.  State  v.  Fer- 
guson. 81 N.  J.  L.  107.  And  In  that  case  It  Is  stated 
that  the  class  of  officers  who  must  serve  seems  to 
be  those  who  are  elected  by  the  people  and  whose 
services  are  absolutely  necessary  to  carry  on  local 
government. 

Where  aoeeptanee  is  tmneoeasnry. 

Some  of  the  states,  however,  relying  in  part  at 
least  upon  the  durerenoe  In  character  between  a 
public  office  in  this  country  and  in  England,  have 
refused  to  apply  the  oonmion  law  to  offices  here. 
These  courts  hold  that— 

A  resignation  needs  no  aooeptance.  People  v* 
Porter.  0  Cai.  20. 

So  the  acceptance  of  a  resignation  of  a  municipal 
officer  is  not  necessary.  State  v.  Lincoln.  4  Nel>.8M. 
2«  L.  R.  A. 


I  In  Philadelphia  v.  Maroer,  8  PhUa.  818,  it  to  stated 
that  after  the  resignatlpn  of  a  dty  treasurer,  there 
to  no  power  to  compel  him  to  continue  in  office. 

So  officers  of  the  United  States  government  to 
whom  the  common  law  may  perhaps  be  said  not  to 
apply  are  generally  permitted  to  resign  at.  wHL 

Aooeptance  of  the  resignation  to  not  necessary  to 
vacate  a  United  States  office.  State  v.  Clarke.  S 
Nev.  866. 

The  resignation  of  an  office  under  the  United 
States  government  need  not  be  accepted.  Bunting 
V.  Willis,  27  Gratt.  144, 21  Am.  Rep.  888. 

So  It  has  been  stated  that  the  president  of  the 
United  States  has  no  power  to  refuse  a  reslgnatkm 
and  require  the  officer  to  continue  in  offloew  United 
States  V.  Wright,  1  McLean,  600. 

Bffect  of  Statute  law. 

If  the  statutes  point  out  a  way  in  which  the  resign 
nation  to  to  be  effected,  it  must  be  followed. 
Lewis  V.  Oliver,  4  Abb.  Pr.  12L 

Under  an  act  providing  that  any  person  eleoted 
to  a  corporate  office  may  resign  by  paying  the  fine, 
adelivery  of  the  resignation  and  payment  of  the 
fine  perfects  the  resignation  beyond  recall,  even 
with  the  assent  of  the  corporation.  Beg.  v.  Wlgan, 
L.R.14Q.  aDlv.906. 

If  the  statute  makes  tlie  resignation  take  effect 
from  the  time  of  filing  the  same.  It  to  ooncioaiveb 
Amy  V.  Watertown,  180  U.  S.  801, 88  L.  ed.  MA. 

A  oonstitotlonal  provision  that  every  officer  siiall 
hold  hto  office  nntU  hto  successor  to  elected  or  ap- 
pointed and  qualified  will  prevent  mere  restgnatiOB 
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i^ach  TBcancy,  a  mayor  shall  be  elected  for  any 
unexpired  term,  unless  the  disability  is  of  a 
temporary  character." 

The  election  wa8  held  on  the  third  day  of 
April,  1898.  If  a  vacancy  in  the  office  occu rred 
on  the  first  day  of  March,  then  the  April  elec- 
tion occurred  more  than  thirty  days  after  such 
vacancy  and  the  election  of  Mr.  Durrell  was 
valid ;  but  if  the  vacancy  did  not  occur  until  the 
resignation  was  accepted  on  the  7.th  day  of 
March,  then  the  vacancv  occurred  less  than 
thirty  days  before  the  April  election,  and  in 
such  case  the  election  oi  Mr.  DurreU  would 
be  void. 

The  date  at  which  the  vacancy  occurred 
depends  upon  the  question  whether  the  de- 
livery of  the  resignation  to  the  council  to  take 
effect  March  1,  caused  a  vacancy  on  that  day, 
or  whether  the  vacancy  occurred  upon  the 
acceptance  of  the  resignation  on  the  7th  day  of 
March.  It  seems  to  be  well  settled  in  Eng- 
land and  at  common  law,  that  a  resignation  of 
an  office  does  not  take  effect,  so  as  to  create  a 
vacancy,  until  accepted  by  the  proper  author- 
ity. Hoke  V.  Henderson,  15  N.  C.  29, 25  Am. 
Dec.  677;  Bex  v.  Rwpon^  1  Ld.  Raym.  508; 
Heg.  V.  Lane,  2  Ld.  Raym.  1804;  Sdwards  v. 
United  States,  108  U.  8.  471,  26  L.  ed.  814; 
State  V.  Clayton,  27  Kan.  442.  41  Am.  Rep. 
418;  State  Y.  Ftrgueon,  81  N.  J.  L.  107;  Way- 
croee  v.  Taumans,  86  Ga.  708;  State  v.  Boeeker, 
56  Mo.  10;  Badger  v.  United  Statee,  98  U.  8. 
599,  28  L.  ed.  991;  People  v.  BameU  Ttep, 
Supre.  100  SL  882;  Janes  v.  Jiffentm,  66  Tex. 
576. 

The  common  law  prevails  in  this  state  in  so 
far  as  it  is  fairly  applicable  to  our  institutions 
and  manner  of  living,  unless  abrogated,  or 
modified  by  statute.  8o  that  the  leal  question 


in  this  case  is,  whether  the  common-law  rule 
as  to  resignation  sball  govern  in  this  state,  or 
whether  that  rule  has  been  abrogated  by  our 
legislation,  or  is  inconsistent  with  our  institu- 
tions. That  there  is  no  statute  expressly 
changing  the  common  law  in  this  respect 
seems  clear;  but  it  seems  difficult  if  not  impos- 
sible, to  reconcile  our  various  statutes  with  the 
common -law  rule.  The  doctrine  of  the  com- 
mon law  is  that  an  officer  has  not  the  absolute 
right  at  his  own  pleasure  to  resign  his  office; 
that  the  public  are  interested  as  well  as  the  in- 
dividual incumbent;  that  an  aocepc&Lit)ie  is 
necesssry  to  perfect  a  resignation;  and  that  the 
public  have  the  right  to  command  the  services 
of  any  dtizen  in  any  official  position  which 
they  may  designate. 

This  common-law  doctrine  seems  inconsist- 
ent with  our  statute  as  well  as  with  our  prac- 
tical treatment  of  official  positions. 

Section  1449,  Revised  Statutes,  which  im- 
poses a  fine  of  two  dollars  on  a  person  for  neg- 
lecting or  refusing  to  serve  in  an  office  to  which 
he  has  been  elected  or  appointed  under  chapter 
two  of  title  eleven,  recognizes  the  power,  if  not 
the  right,  of  a  citizen  to  refuse  to  hold  such 
office. 

Section  19,  Revised  Statutes,  provides  that 
a  person  who  is  elected  or  appointed  to  an 
office,  and  fails  to  give  bond,  rtiall  be  deemed 
to  have  refused  to  accept  the  office,  and  the 
same  shall  be  considered  vacant. 

Section  556  provides  that  a  Judge  failing  to 
transmit  a  certificate  of  his  having  taken  the 
oath  required  by  the  constitution  and  statutes 
within  the  time  required  by  law,  shall  be 
deemed  to  have  refused  the  office,  and  it  shall 
be  considered  vacant. 

Section  557  provides  that  in  case  a  judge  of 


from  vacating  an  offioe.  United  States  v.  Lauder 
County  Justices,  10  Fed.  Bep.  400. 

And  a  coDStltutttiODal  provision  that  all  offloers 
**Babjeot  to  the  right  of  resignation**  shall  hold 
oJBoe  UDtlll  tbeir  suocessor  shall  be  quallHed  does 
not  enable  an  offloer  to  reaiirn  so  as  to  create  a 
Taoanoy  before  the  election  of  his  sucoeuor. 
United  States  v.  Green,  68  Fed.  Bep.  700. 

Where  the  statutes  provide  that  one  shall  hold 
oiBoe  until  his  successor  shall  be  elected  and  has 
<iuallfled,  mere  resignation  is  not  suffioient.  Jones 
V.  Jefferson,  00  Tex.  670. 

The  resignation  of  one  elected  to  hc^d  office  un- 
til bis  suooesBor  is  elected  and  qualllled,  even 
though  aooompanled  by  aooeptanoe,  is  ineffectual 
prior  to  sooh  qualiflcatloiL  People  v.  Bamett 
Twp.  Suprs.  100  IIL  882. 

And  the  Supreme  Court  of  the  United  States  has 
reoognieed  tbe  rule  that  in  Illinois  aoceptance  of 
resignation  is  not  suffioient  to  vacate  tbe  office. 
There  must  also  be  an  appointment  of  a  suocessor. 
Badffer  v.  United  States.  88  U.  8.  800, 28  L.  ed.  081, 
affirming  (Jnlted  States  v.  Badger,  0  Biss.  806. 

In  Waycroas  v.  Youmans,  86  Oa.  706,  an  opinion 
is  expressed,  which  did  not  become  tbe  Judgment 
of  tlie  court,  that  when  an  offioer  is  elected  to  hold 
offioe  until  his  snooessor  is  elected  and  qualified, 
a  mere  resignation  does  not  vacate  the  office^  But 
the  resignation  must  be  acoepted  and  tbe  successor 
elected  and  qualified  to  effect  that  results 

Under  the  New  York  statutes,  a  deputy  sheriff 
ean  resign  and  tbe  office  becomes  ipeo  facto  vacant 
hr  the  resignation.  But  in  that  oaae  it  is  expressly 
stated  that  the  resignation  was  aooepced.  Gilbert 
v.Luoe»llfiartik  9L 

98UR.A. 


Under  the  New  York  statutes  a  drainage  oom- 
miasioner  may  resign  without  acceptance.  Olmsted 
V.  Dennis,  77  N.  Y.  378. 

What  a  wigMent  aoeepUmee. 

In  Gates  v.  Delaware  County,  12  Iowa,  406,  it  is 
intimated  that  there  is  no  power  to  refuse  to  ac- 
cept a  resignation,  and  it  is  decided  that  whether  it 
is  necessary  or  not  tbe  receipt  of  the  resignation 
and  placing  it  upon  ffie  is  sufficient  to  create  a 
vacancy. 

And  the  principle  of  that  case  was  followed  in 
Pace  V.  People,  00  111.  432. 

In  Bex  V.  Eippon,  1  Ld.  Baym.  883,  where  the 
question  was  as  to  the  validity  of  a  parol  resigna- 
tion of  the  offioe  of  alderman,  the  court  said  ao- 
oeptanoe of  a  parol  resignation  will  vacate  the 
office,  or  tbe  election  of  another  incumbent  will 
do  so. 

The  appointment  of  a  successor  is  a  sufflolent  ao> 
ceptanoe  of  a  resignation.  MoGee  v.  State,  108  Ind. 
MA. 

IneompatlbU  offieee. 

In  the  fiote  to  Atty-Gen.  v.  Marston  (N.  H.)  13  Lb 
SL  A.  070,  it  Is  stated  that  it  is  well  settled  that 
when  a  person  accepts  an  office  incompatible  with 
one  whlcb  he  then  holds  he  tbereby  impliedly 
resigns  or  vacates  his  former  office.  This  is  only 
an  apparent  exception  to  the  rule  for  such  doo- 
trine  maybe  put  on  the  ground  tliat  the  fact  of  the 
■eoond  appointment  may  be  considered  as  an  agree* 
ment  to  accept  the  resignation.  State  v.  Brinker- 
boff.OOTex.tf.  H.P.F. 


9Si 


Ohio  Bufbbiib  Court. 


Fkb.» 


the  supreme  eonrt  remoTes  hit  residenoe  out 
of  this  state,  or  a  circuit  judge  out  of  his  cir- 
cuit, or  a  common  pleas  judge  out  of  his  suh- 
divisioD,  or  a  judge  of  a  superior  court  out  of 
his  county,  he  shall  be  considered  to  have  re- 
signed and  vacated  his  office,  whereupon  the 
vacancy  shall  be  filled  according  to  law. 

No  acceptance  of  such  resignation  seems  to 
be  contemplated,  and  certainly  none  is  pro- 
vided for. 

Section  848  provides  that  the  absence  of  a 
county  commissioner  from  his  county  for  six 
months  shall  be  deemed  a  resignation  of  his 
office,  and  section  1715  provides  that  the  re- 
moval of  a  municipal  officer  beyond  the  limits 
of  the  corporation,  shall  be  deemed  a  resigna- 
tion of  his  office.  In  such  case  there  can  be 
no  acceptance  of  the  resigoation. 

Section  570  provides  that  all  resignation  of 
justices  of  the  peace  shall  be  made  to  the  clerk 
of  the  court  of  common  pleas,  and  the  justice 
so  resigning  shall  at  the  same  time  give  notice 
to  the  township  clerk,  who  shall  within  three 
days  notify  the  township  trustees,  who  shall 
proceed  as  in  other  cases  of  vacancy. 

By  this  section  all  steps  toward  filling  the 
vacancy  begin  with  the  resignation  of  the  clerk, 
and  nothing  is  said  about  an  acceptance  of  the 
resignation.  At  the  same  time  of  the  resigna- 
tion the  township  clerk  is  to  be  notified.  With- 
in three  days  thereafter  the  trustees  are  to  re- 
ceive notice,  and  they  are  then  to  proceed  as 
in  other  cases  of  vacancy.  Here  is  a  clear 
recognition  that  the  vacancy  is  produced  by 
the  resignation  alone,  without  an  acceptance 
by  the  clerk,  or  any  one  else. 

Section  152  provides,  Uiat  a  policeman  shall 
not  resign  unless  he  gives  two  weeks  notice 
thereof  in  writing,  under  penalty  of  forfeiting 
all  pay  due  him.  This  section  recognizes  the 
right  of  a  policeman  to  resign  at  once  and 
without  notice,  by  forfeiting  the  pay  due  him. 
At  common  law  no  such  statute  would  be 
necessary,  because  the  same  object  could  be 
attained  by  simply  refusing  to  accept  bis  resig- 
nation. 

Section  87  provides  that  the  resignation  of 
a  senator  or  representative,  which  is  tendered 
during  any  session  of  the  general  assembly, 
shall  not  take  effect  until  the  branch  of  which 
the  person  tendering  it  is  a  member  has  ac- 
cepted the  ftame  by  a  vote  of  a  majority  of  the 
members  elected  to  such  branch,  exclusive  of 
the  person  tendering  his  resignation. 

The  provision  in  this  section,  that  the  resig- 
nation shall  not  take  effect  until  accepted,  rec- 
ognizes the  law  to  be,  that  but  for  such  pro- 
vision the  resignation  would  take  effect  at  once. 

It  is  therefore  clear  that  the  legislature  has 
had  its  attention  called  to  this  subject,  and  has 
seen  fit  to  provide  that  as  to  members  of  the 
general  assembly  onlv.  shall  an  acceptance  be 
required  to  give  validity  to  a  resignation. 

in  cases  of  assignees  (sec  6^37),  executors 
and  administrators  (sec.  6015),  guardians  (sec. 
6274),  commissioners  of  insolvents  (sec  6860), 
and  trustees  of  insolvent  estates  (sec.  6884)  pro- 
visions are  made  for  the  acceptance  of  resigna- 
tions, but  nowhere  is  any  provision  made  for 
the  acceptance  of  the  resignation  of  an  elected 
officer,  except  membera  of  the  general  as- 
sembly. 
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By  the  statutes  referred  to,  a  clear  intention 
is  evinced  that  acceptance  shaU  not  be  neces- 
sary to  the  validity  of  a  resignation,  except  at 
to  members  of  the  general  assembly,  and  per- 
sons appointed  to  certain  positions  of  trust, 
and  these  exceptions  only  tend  to  make  more 
clear  the  intention.  These  statutes  also  show 
that  office  holding  is  not  regarded  as  compul- 
sory  in  this  state.  It  is,  therefore,  clear,  th«l 
the  common-law  rule  as  to  acceptance  of  resig- 
nations has  been  abrogated  in  Ohio,  to  tb* 
extent  at  least  of  authorizing  the  filling  of  the 
vacancy. 

In  many  of  the  states,  it  is  held  that  a  resie- 
nation  of  an  officer  takes  effect  at  once  vritS- 
out  acceptance  by  any  one,  and  that  the 
holding  of  office  is  not  compulsory.  This  is 
said  to  be  the  modem  doctrine  on  this  sub- 
ject. United  StateB  v.  Wright,  1  McLean, 
500;  McOrary,  Elections,  §  870:  PeopU  v. 
P<yrt&r,  6  Cai.  26;  BUiU  v.  Clark,  3  Nev.  566; 
Olmsted  v.  Dennis,  77  N.  Y.  878;  StaU  v. 
Lincoln,  4  Neb.  260;  Bunting  v.  WilUs,  27 
Gratt.  144,  21  Am.  Rep.  888;  StaU  v.  Eauss, 
48  Ind.  105,  18  Am.  Rep.  884;  Gilbert  v.  Lues, 
11  Barb.  91;  Leech  v.  State,  78  Ind.  570. 

In  this  last  case.  Leech  y.  State,  a  school  trustee 
on  March  1, 1880,  presented  his  resignation  of 
that  date  to  take  effect  from  and  after  March 
6  of  the  same  year.  On  the  same  first  day  of 
March  a  successor  was  appointed  to  fill  oul 
the  unexpired  term  of  the  reaigning  tnis*ee. 
In  a  contest  over  the  office  it  was  claimeil  iitat 
the  appointment  was  void,  because  made  oq 
March  1,  when  the  vacancy  did  nr.i  nccur  by 
the  terms  of  the  resignation  until  from  nnd 
after  March  5.  The  court  held  that  tlie  resig- 
nation made  the  office  so  far  vacant  on  Mardi 
1,  as  to  give  jurisdiction  to  appoint  a  successor 
to  fill  out  the  unexpired  term,  the  appointee's 
term  to  begin  from  and  after  March  6. 

The  policy  of  the  state,  as  shown  hj  our 
statutes,  favors  the  filling  of  vacancies  in  of- 
fice by  election  as  soon  after  a  vacancy  occors 
as  is  consistent  with  proper  care  and  consider- 
ation on  part  of  the  public.  A  proper  regard 
for  the  rights  of  the  people  requires  that  it 
shall  not  be  in  the  power  of  any  officer,  or 
body  of  men,  to  refuse  to  accept  a  resignation, 
and  thereby  prevent  an  election  at  the  proper 
time  to  fill  the  vacancy,  tiuch  power,  if  con- 
ceded to  exist,  might  tempt  a  partisan  officer 
to  delay  the  acceptance  of  a  resignation  until 
too  late  to  fill  a  vacancy  at  the  succeeding  elec- 
tion, and  thereby  lengthen,  by  one  year,  the 
the  term  of  office  of  his  own  ap^intee.  More 
harm  is  to  be  feared  from  this  source,  than 
from  a  hiatus  in  office,  an  event  not  likely  to 
occur  in  this  state  where  men  able  and  willing 
to  fill  office  are  so  numerous. 

The  responsibility  of  a  hiatus  in  office, 
should  rest  upon  the  person  or  body  holding 
the  appointing  power,  rather  than  upon  the 
resigning   officer.     If  the  appointing  power 

groperly  performs  its  official  duties,  no  harm 
t  to  be  feared  from  a  hiatus  in  office. 
It  is  Uierefore  clear,  on  principles  of  public 
policy,  as  well  as  a  proper  construction  of  our 
statutes,  that  acceptance  is  not  necessary  to  the 
validity  of  a  resignation,  in  so  far  at  least  as  to 
authorize  the  filling  of  the  vacancy;  and  that 
the  resignation  in  question  in  this  case  took 
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effect  OB  the  tint  daj  of  March,  1898,  so  as  to 
create  a  Tacanoy  which  could  be  lawfully  filled 
at  the  following  April  electioo. 

What  the  rights  of  the  public,  or  the  duties 
of  the  resigniDf  oflBicer,  may  be  for  the  protec- 
tion of  public  interests  and  property  from  the 
date  of  the  resignation  to  the  filling  of  the  tb- 


cancy,  is  not  invoWed  in  this  case,  and  need 
not  now  be  decided.  Should  any  danger  be 
apprehended  from  that  source,  the  proper 
remedy  can  be  supplied  by  the  law-making 
power. 

The  Judgment  of  the  Circuit  Court  is  0/» 
firmed. 
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STATS  of  New  Jersey,  A.  B.  AVIS,  Prose- 
cutor, 

Mayor,  etc.,  of  YINELAND. 

M«  Aaordiiuuieoofthoboroiuri^ofTlBe- 
liknd*  paSBed  under  Borough  Act  1878,  p.  407,  de- 
olarinsr  healthy  growing  trees,  which  had  been 
lUaoted  over  twenty-five  yean  aito,  by  the  owner 
of  land,  on  or  near  the  edge  of  the  roadway  of  a 
street  la  that  borough,  a  nuisance  and  obstruc- 
tion, and  directing  their  removal  as  suoh,~Hi0{dt 
Toid. 

S»  tasare*  mm  to  powers  of  boroii|rh 

unaer  Act  lS8a»  p.  90,  and  as  to  fact  of  dedioatton 
of  street  eum  oners  in  this  case. 

(March  27,  IWU 

CERTIORARI  to  review  an  ordinance  of  the 
Borough  of  Vineland  passed  to  compel  the 
removal  of  alleged  obstructions  from  Landis 
SYf  nue.     Ordinance  tet  aside. 

The  facts  are  stated  in  the  opinion. 
Before  Dixon  and  Abbett,  /j, 
Messrs.  Howard  Carroll  and  Charles 
K.  Landis  for  prosecutor. 
Mr.  Royal  P.  Teller  for  defendant. 

Abbett,  Jl,  delivered  the  opinion  of  the 
oourt: 

The  writ  of  certiorari  in  this  case  removed 
into  this  court  an  ordinance  passed  by  the 
mayor  and  council  of  the  borouizh  of  Vineland, 
May  9,  1898,  entitled  **An  ordinance  for  the 
removal  of  obstructions  from  Landis  avenue, 
«nd  to  declare  what  are  nuisances  therein,  be- 
tween Eighth  street  and  East  avenue,  within 
the  borough  of  Vineland."  This  ordinance 
declared  that  certain  trees  on  the  northern  and 
aomhem  border  of  Landis  avenue,  between 
l^ghth  street  and  East  avenue,  and  the  grassy 
portions  of  said  avenue  on  each  side,  were  ob- 
structions and  nuisances  in  said  avenue,  and 
the  road  committee  was  directed  to  remove 
the  same  May  18,  1898.  The  borough  claims 
the  right  to  pass  this  ordinance  and  remove  the 
trees  and  grass  plots  in  question  under  para- 
graph 2,  subd.  1,  of  section  12  of  "An  Act  for 
the  Formation  of  Borongh  Governments,"  ap- 
proved April  5,  1878.  Laws  of  1878.  p.  407 
(Supp.  Rev.  p.  46,  §  14.  par.  1).  This  para- 
graph gives  the  mayor  and  council  of  said 
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borough  power  to  pass,  enforce,  alter,  or  re- 
peal ordinances  to  take  effect  within  the  limits 
of  said  borough  for  the  following  purposes,  to 
wit:  "(1)  To  declare  what  shall  be  considered 
nuisances  in  the  streets,  roads,  lots,  and  places 
in  said  borough,  and  to  prevent  and  remove 
all  obstructions,  incumbrances,  and  nuisances 
in  and  upon  any  street,  road,  lot,  sidewalk,  in- 
cloeure  or  other  place  in  said  borough."  This 
language  does  not  authorize  municipal  author- 
ities to  declare  anything  to  be  a  nuisance 
which  cannot  be  detrimental  to  the  health  of 
the  city,  or  dangerous  to  its  citizens,  or  a  pub- 
lic inconvenience.  State  ▼.  Jereeff  Oitp,  29  K. 
J.  L.  170,  175.  An  ordinance  passed  without 
notice  to  the  prosecutor,  directing  a  committee 
to  remove  certain  objects  upon  lands  which 
had  been  occupied  by  the  prosecutor  for 
twenty -five  years,  because  they  were  encroach- 
ments upon  a  street,  held  void.  The  power 
to  prevent  and  remove  all  encroachments  in 
or  upon  any  street  is  only  a  police  power,  and 
does  not  extend  to  cases  of  a  doubtful  or  un- 
certain nature,  and  which  require  to  be  first 
lawfully  determined.  State  v.  Hightetown,  45 
N.  J.  L.  127,  129.  Bee  also  Newirk  db  8.  0. 
H.  Q.  R.  Co.  V.  Hunt,  50  N.  J.  L.  808.  814, 
816.  The  power  to  declare  what  is  to  be  con- 
sidered nuisances  in  streets,  and  to  remove  en- 
croachments and  nuisances  from  highways,  is 
a  police  power,  ministerial  in  its  nature,  and 
designed  to  relieve  the  public  from  such  ob- 
structions in  streets  as  are  apparent  or  readily 
ascertainable,  without  the  necessity  of  adju- 
dication. The  power  is  capable  of  exercise 
only  to  the  extent  that  the  right  is  clear  or 
reasonablv  known,  and  not  so  as  to  invade 
rights  which,  from  their  doubtful  or  uncertain 
nature,  require  a  lawful  determination.  State 
V.  Hightetown,  45  N.  J.  L.  501,  508,  504.  To 
say  to  a  man  that  he  shall  not  use  his  property 
as  he  pleases,  under  certain  conditions,  is  to 
deprive  hiorpro  tantoot  the  enjoyment  of  such 
property.  To  find  conclusively  against  him 
that  a  state  of  facts  exists,  with  respect  to  the 
use  of  his  property,  or  the  pursuit  of  his  busi- 
ness, which  subjects  him  to  the  condemnation 
of  the  law,  is  to  affect  his  rights  in  a  vital 
point.  The  right  to  abate  nuisances,  whether 
we  regard  it  as  existing  in  the  municipalities 
or  in  the  community  or  in  the  land  of  the  in- 
dividual, is  a  common-law  right,  and  is  de- 
rived in  every  instance  of  its  exercise  from  the 
same  source, — that  of  necessity;  but  the  ueces- 


Mora.— The  ownership  and  control  of  trees  in  a 
faiffliway  are  shown  in  a  note  to  Chase  v.  Oshkosh 
<Wi8.)  15  L.  R.  A.  668.  in  which  case  the  decision  of 
the  common  council  of  a  city  that  trees  within  the 
limits  of  a  sidewalk  must  be  removed  was  held  not 
aubject  to  review  by  the  courts  in  the  absence  of 
any  evidence  to  show  an  abuse  of  discretion,  and 
it  was  held  that  such  trees  miffbt  be  cut  down 
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without  notice  as  a  nuisance.  But  the  present  case 
has  a  material  difference  in  the  fact  that  the  trees 
in  question  were  on  the  street  when  dedicated  and 
the  dedication  subject  to  them  with  only  the  strip 
between  them  intended  for  actual  use  as  u  drive- 
way. 

As  to  trees  on  boundary  line,  see  vote  to  Illckey 
V.  Michitran  Central  R.  Co.  (Mich.)  21  L.  1{.  A.  7:9. 


See  also  27  L.  R.  A.  580;  32  L.  R.  A.  280;  3C5  L.  R.  A.  267;  47  L.  R.  A.  497. 
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gity  must  be  present  to  Justify  the  exercite  of 
the  T\ghi,  and,  whether  present  or  not,  most, 
in  ordinary  canes,  be  submitted  to  a  jury  under 
the  (guidance  of  a  court  The  finding  of  a 
municipal  body  can  have  no  effect  whatever 
for  any  purpose  upon  the  ultimate  disposition 
of  a  matter  of  this  kind.  It  is  for  the  courts. 
Button  V.  Camden,  89  N.  J.  L.  122, 130,  131, 
23  Am.  Rep.  208. 

A  thrifty  tree  in  a-public  highwajr,  the  fee 
of  the  soil  of  which  is  in  the  abuttioe  land- 
owner, belongs  to  the  abutting  landowner 
(unless  it  has  been  planted  by  the  public  au- 
thorities), and  he  may  have  trespass  against 
any  person  who  cuts  down  any  such  trees 

?;rowing  on  the  side  of  the  road,  and  left  there 
or  shade  or  ornament;  for  the  freehold  re- 
mains, subject  only  to  the  easement  or  right 
of  passage  in  the  public.  Nothing  is  more 
conamon  everywhere  in  our  villages  and  agri- 
cultural distncts  than  for  the  owners  and  oc- 
cupiers of  the  soil  to  have  fruit,  shade,  and 
ornamental  trees  along  the  line  of  the  public 
roads,  sometimes  in  the  line  of  the  roads, 
someUmes  on  each  side  of  the  line;  and  it  has 
been  held  that  a  road  overseer  cannot  arbi- 
trarily cut  them  down,  and,  if  he  did  it  in  an 
improper  case  and  maliciously,  he  was  held 
liable  to  exemplary  damafies  upon  suit  of  the 
owner  of  the  fee  of  the  soil.  Winter  v.  Peter- 
eon,  24  N.  J.  L.  524.  6'<S7,  529,  61  Am.  Dec. 
678,  cited  with  approval  in  Wueeihoff  v.  Sey- 
mour, 22  N.  J.  Eq.  66,  70;  State  v.  Stenner,  50 
N.  J.  L.  69,  60,  These  standing  trees  were 
part  of  the  inheritance,  and  a  sale  of  them 
would  have  been  a  sale  of  an  interest  in  land 
under  the  statute  of  frauds.  Stocum  v.  Sey- 
mour,  86  N.  J.  L.  188,  18  Am.  Rep.  482.  If 
these  trees  were  nuisances,  trespass  would  not 
lie  for  their  destruction  by  municipal  author- 
ity. It  is  clear  that  these  thrifty,  ornamental 
shade  trees  are  neither  obstructions  nor  nui- 
sances to  Landis  avenue,  and  the  attempt  to 
abate  them  as  such  is  an  exercise  of  arbitrary 
power,  unwarranted  in  law,  under  the  act  in- 
voked by  the  borough  authorities. 

There  is  also  a  serious  (]|uestion  in  this  case 
•a  to  the  extent  of  the  dedication  of  that  part 
of  Landis  avenue  referred  to  in  the  ordinance. 
Chnrles  K.  Landis,  the  owner  of  lands  at  Vine- 
land,  and  its  founder,  laid  out  the  lands  in 
question  (with  other  lands),  and  he  testifies  that 
his  surveys  and  survey  books  show  the  line  of 
shade  trees  and  grass  plots,  and  the  lands  show 
it,  as  they  have  been  in  use  for  about  thirty 
years  in  that  section.  He  says  that  the  trees 
sought  to  be  removed  are  fine,  handsome  trees 
that  have  been  growing  there  for  twentv-flve 
years  or  more.  That  they  were  set  out  in  ac- 
cordance with  stipulations  under  which  he 
sold  the  property,  and  that  his  surveyors,  un- 
der his  directions,  gave  the  stakes  to  each  set- 
tler where  trees  should  be  planted  in  accord- 
ance with  the  general  system.  That  Landis 
avenue  was  of  the  width  of  100  feet,  to  wit,  a 
double  row  of  shade  trees  upon  that  portion  of 
Landis  avenue.  That  the  reason  why  he  laid 
the  avenue  out  100  feet  wide  was  not  to  have 
the  whole  100  feet  used  as  a  roadway,  but  that 
it  might  serve  the  purpose  of  beauty  and  orna- 
mentation; and  that  the  central  part  only, 
which  he  dedicated  for  a  roadway,  should  be 
used  for  that  purpose.    That  his  contracts  for 
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the  lots  in  this  section  stipulated  for  the  plant- 
ing of  a  double  row  of  sh  ide  trees  on  the  sida 
of  the  road  at  proper  distances  apart  That 
the  width  of  the  avenue  which  he  dedicated  to 
the  public,  under  the  restriction  mentioned,  is 
100  feet  The  map  on  file  in  the  county  clerk's 
ofllce  appears  to  have  been  filed  by  Landis 
township,  and  not  by  Landis  himself.  When 
Marcus  Fry,  surveyor,  was  examined,  a  map 
or  plan  was  put  in  evidence.  He  testifies  that 
this  map  or  plan  was  made  from  actual  snr 
veys;  that  these  trees  were  planted  according 
to  the  agreement  under  which  these  lands  were 
sold;  that  the  roadway  has  always  existed  as  it 
is  now,  between  these  two  rows  of  trees;  that 
the  map  offered  in  evidence  shows  the  meas- 
urement of  the  streets,  the  sidewalks,  and  the 
position  of  the  grass  plot  and  trees;  .  .  .  that 
on  the  original  survey  of  Landis  avenue  there 
is  something  showing  the  dedication  as  shown 
on  the  map  or  plan  offered  in  evidence;  that 
the  original  surveys  show  that  the  trees  were 
to  be  set  out  as  shown  on  this  plan.  Dedica- 
tion of  a  street  must  arise  from  some  act  of  the 
owner  of  the  land,  and  may  be  madeeumim^ne: 
State  Y,  Society  for  EittaJbliehing  Uetful  Mfr^. 
44  N.  J.  L.  502;  Ayree  v.  Pehnaylrajtia  R.  Oo. 
48  N.  J.  L.  44,  48,  57  Am.  Rep.  588,  52  K  J. 
L.  405, 410. 

The  public  cannot  get  anything  more  than 
he  gives;  and  if  he  dedicates  a  street  100  fees 
wide,  subject  to  the  restrictions  and  use  as 
mentioned,  the  public  takes  subject  to  the  re- 
strictions. The  filing  of  a  map  and  selling 
lands  thereby  would  be  evidence  of  a  dedica- 
tion, but,  if  he  did  not  file  the  map,  and  did 
not  adopt  it,  by  reference  thereto  in  his  deeds, 
the  filed  map  would  not  be  conclusive  evidence 
against  him;  and,  if  the  map  be  made  and  sold 
lots  by  showed  the  trees  set  out  to  be  as  testi- 
fied to  by  the  surveyor,  it  would  be  a  question 
of  fact  to  be  determined  by  Judicial  authority 
as  to  whether  this  dedication  of  Landi?  avenue 
was  not  subject  to  the  setting  out  and  existence 
of  these  trees  in  acconiance  with  Mr.  Landis* 
scheme  of  ornamentation  and  use  of  this  avenue. 
8ee  State  v.  Society  for  Batabiie/iing  Vetful 
Iff  re,  44  N.  J.  L.  504,  507,  as  to  existence  of 
these  trees  from  the  beginning,  as  evidence  of 
the  making  of  dedication,  and  acceptance 
thereof,  subject  thereto.  These  trees  are  16 
feet  apart;  are  all  live  and  thrifty  trees,  from 
20  to  40  feet  high  and  from  6  to  20  inches  in 
diameter  (page  18):  they  do  not  interfere  with 
the  roadway,  or  obstruct  any  of  the  passaise- 
way  s  on  the  avenue.  It  can  not  be  clai  raed  with 
any  show  of  reason  or  Justice  that  these  trees, 
under  these  circumstances,  are  nuisances  or 
obstructions  in  Landis  avenue  which  may  he 
summarily  removed  as  such  by  the  borough 
authorities. 

It  is  not  meant  to  intimate  in  this  case  what 
power  is  given  to  the  borough  under  the  act 
entitled  *'A  supplement  to  an  Act  Entitled  *An 
Act  for  the  Formation  of  Boiough  Govern- 
ments,' approved  April  8,  1878,"  approved 
March  18, 1883.  Laws  1888,  p.  96  (Supp.  Re- 
vision, p.  49,  §  80).  That  act  gives  the  bor- 
ough authorities  "general  supervision,  man- 
agement, and  control  of  the  streets,  avenues, 
roads,  publicplaces  and  sidewalks  within  the 
borough."  The  destruction  of  these  trees  as 
nuisances  or  obstructions  cannot  be  Justified 
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ander  this  act.  Should  the  horoueh  attempt 
to  exercise  absolute  control  over  LAndis  av- 
eoue  UDder  this  act.  the  question  will  then  prop- 
erlv  arise  as  to  whether  or  not  the  dedication 
of  Irftndis  avenue  was  not  a  restricted  dedica- 
tion, cootem plating  the  existence  of  these  trees 
M  part  of  the  desl^  and  plan  of  the  dedicator. 


If  the  dedication  was  thus  restricted,  H  would 
then  he  a  question  as  to  whether  any  such 
change  in  the  street  in  removing  these  trees  la 
not  a  taking  of  property,  for  which  the  owner 
of  the  soil  is  entitled  to  dsma^es. 

T7u  ordinance  iiut  ande,  with  costs  to  the 
prosecutor. 


UNITED  STATES  CIRCUIT  COUKT  OF  APPEALS.  SECOND  CIRCUIT. 


Robert  G.  DUN  e(  ai.,  Piffs.  in  Err., 

0. 

CITY  NATIONAL  BANE  OF  BIRlilNG- 

HAM.  Ahi. 

USB  Fed.  Bep.  178u) 

!•  A  mereantile  air«ncy  which  apees 
to  tranamit  laformatloii  to  anbSGrlbem 

wbo  may  wish  to  coo  tract  with  outside  iMutles 
ander  a  condition  that  it  is  not  to  be  responsible 
for  loss  by  the  necrUffenoe  of  said  affeots  and  In 
no  manner  guarantees  the  actual  verity  or  of>r- 
reetnesB  of  the  laformatloD  glyeo  Is  not  liable  to 
a  subscribing  bank  for  loss  upon  commercial 
paper  bought  by  It  In  reliance  upon  Information 
furnished  by  one  of  Its  subagents  as  to  a  party  to 
such  paper,  although  such  agent  being  connected 
In  business  with  such  party  knowingly  gave  false 
Information  and  such  bank  purchased  the  paper 
In  reliance  thereon. 


8«  A  meresuitile  Ai^eney  Is  not  liable 
Ibrdamaiges  fbr  a  fklae  report  made  by 
a  suhagent  whose  employment  Is  contemplated 
by  the  contract  of  subscription  under  which  the 
ageticy  merely  agrees  to  transmit  the  inf  ormatloa 
obtained  by  such  subagent  where  It  has  exercised 
dne  care  in  the  seleotlon  of  such  subagent,  since 
the  latter  is  the  agent  of  the  subscriber. 

(October  17, 188QL) 

ERROR  to  tbe  Circuit  Court  of  the  United 
Stales  for  tbe  Southern  District  of  New 
York  to  review  a  judgment  in  favor  of  piain- 
tiff  in  an  action  brought  to  recover  damages  for 
tbe  Alleged  fraud  of  defendant's  agent,  which 
resulted  in  loss  to  plaintiff.     Reverted, 

The  facts  are  stated  in  tbe  opinion. 

Ar/rued  before  Wallace  and  Lacombe,  Oir- 
euit  Judgee^  and  Townsend,  District  Judge. 

Meurs,  W.  W.  McFarland  and  Samuel 
Wagoner,  with  Meters,  Doag^laas  A  Mln- 
ton,  for  plaintiffs  in  error: 

Tbe  contract  of  subscription  defines  tbe 
rights  and  obligations  of  tbe  respective  pnrties, 
and  it  precluded  tbe  maintenance  of  tbia  ac- 
tion. 

Dunean  v.  Dun,  7  W.  N.  C.  246. 

Wben  it  is  decided  that  under  the  provisions 
of  a  particular  contract  a  principal  is  not  liable 
for  tbe  gross  negligence  of  an  agent  whose 
employment  is  contemplated  and  provided 
for,  it  is  necessarily  decided  that  the  principal 

Nora.— A  new  phase  of  the  question  of  liability 
of  a  mercantile  agency  Is  presented  In  the  present 
case,  and  the  briefs  of  counsel  are  unusually  Inter- 
esting In  their  marshaling  of  analogous  authori- 
fUea. 

See,  In  oonnectioo  with  present  case,  that  of  Grew 
T.  Bradstreet  Go.  I  Pa.)  7  L.  R.  A.  SO. 

98  L.  R.  A. 


is  not  liable  for  tbe  fraud  of  such  agent,  for 
in  Uie  case  of  representations  in  regard  to  prop- 
erty or  character  and  credit  gross  negligeoce 
and  fraud  mean  the  same  thing  in  law. 

Cooley,  Torts,  2d  ed.  p.  685. 

The  principle  is  pointedly  affirmed  in  fim- 
nett  V.  Jydton,  21 N.  T.  238;  JUarsIi  v.  Pitlker. 
40  N.  T.  582;  /.gneh  v.  Mereantile  TruH  Ch. 
18  Fed.  Rep.  486,  and  in  a  multitude  of  cases 
cited  in  Aharet  v.  Brannan,  7  Csl.  508.  6S 
Am.  Dec.  274;  Mttnroe  v.  Pritehett,  16  Ala.  785. 
50  Am.  Dec.  208;  Tryon  v.  Whitm"rsh,  1  Met.  1. 
85  Am.  Dec  848;  Savndert'f,  Hatter  man,  24 
N.  C.  82.  87  Am.  Dec.  404;  and  8  Am.  ft  Eng. 
£ncyc1op.  Law.  p.  686,  et  teq. 

The  plaintiff  therefore  does  not  change  tbe 
nature  of  his  cause  of  action,  nor  in  any  way 
strengthen  it  by  charging  fraud  instead  of 
negligence. 

Fraud  in  a  judicial  proceeding  can  never  bo 
predicated  of  a  mere  emotion  of  tbe  mind. 

Peo)}U  V.  Cook,  8  N.   Y.  79.  59  Am.  Dec. 
451:  Taylor,  Jurisp.  p.  89;  T.  B.  4  £dw.  IV. 
i  8,  9. 

If  an  untrue  report  is  made  it  is  that  act 
that  cauf^es  the  damage  and  not  tbe  state  of 
mind  back  of  it.  And  beyond  question  tbe 
agent  is  directly  responsible  to  the  |>arty  in- 
jured, although  the  report  may  not  have  been 
made  to  him. 

Eaton  V.  Aterg,  88  N.  Y.  81,  88  Am.  Rep. 
889:  Cooley,  Torts,  pp.  88.  578,  and  cases 
cited. 

Wben  an  aeent  has  authority  to  employ  sub- 
agents,  be  will  not  be  liable  for  the  negligence 
or  misconduct  of  his  subagent;  he  will  be  lia- 
ble however  for  negligence  or  fraud  in  tbe  ap- 
pointment. 

1  Am.&  Eng.  Encyclop.Law,  p.  894  and  casea 
cited  in  note;  Story.  Ag.  224;  Parsons,  Cont 
7tb  ed.  pp.  90, 91;  Whitedy,  Qermania  M  Ins. 
Co.  76  S.  Y.  415,  82  Am.  Rep.  880;  Sanger  v. 
Dun,  47  Wis.  615.  82  Am.  Rep.  789. 

Proof  of  fraud  on  the  part  of  the  agent  Bur- 
chard  will  not  sustain  an  action  of  deceit 
against  the  defendants  upon  the  facts  in  this 
case. 

Fraud  and  deceit  are  tbe  gist  of  tbe  action 
and  in  order  to  recover  it  must  be  proved 
against  the  defendants. 

L<nd  V.  Qoddard,  54  U.  8.  18  How.  198,  14 
L.  ed.  111. 

One  cannot  be  punished  vicariously,  but  on- 
ly for  one's  own  torts. 

Cooley,  Torts.  2d  ed.  156. 

Evans*  Law  of  Agency  says  that  in  evenr 
single  case,  from  J^m  v.  Ntcholt,  1  Salk.  289. 
downwards,  in  which  a  principal  has  been  held 
liable,  two  elements  were  present:  (a)  Tbe 
fraud  was  committed  by  tbe  agent  in  tbe  coura* 


See  also  47  L.  R.  A.  529. 
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of  bis  duty;  and  (b)  it  was  committed  for  the 
benefit  of  the  principaL 

See  BritUhkut,  Bkg,  Oo.  t.  Ohamtoood  For- 
eit  R.  Co.  L.  R  18  Q.  B.  Div.  714. 

Tbe  elements  necessary  to  sustain  an  action 
for  deceit  against  an  innocent  principal,  for 
the   fraud  of  an  agent,  do  not  exist  in  tliia 


case. 


oflfew  Bruniwiek,  L.  R.  6P.  C.  894;  AUxan 
der  r.  Oibson,  2  Campb.  656;  Comtoot  ▼. 
Fowke,  6  Mees.  A  W.  858;  Fuller  ▼.  Wilson, 
3  Q.  B.  58;  Moent  v.  Beytoorth,  10  Mees.  &  W. 
147;  Barmck  v.  English  Joini  Stock  Batik,  L. 
R  2  Ezcb.  260;  iiwin  ▼.  Winterbotliam,  L.  R 
8  Q.  B.  244:  Swift  y.JetDslmry,L.  R.  9  Q.  B.  801 ; 
Western  Bank  of  Scotland  y.  Addie,  L.  R  1  8c. 
App.  146;  British  Mut.  Bkg.  Co.  v.  Chamtoood 
Forest  B.  Co.  supra. 

Tbe  principal  is  not  liable  wbere  an  agent 
commits  a  willful  wrong. 

Swell's  Evans,  Principal  &  Agent,  678. 

If  the  persons  whom,  in  the  common  course 
•of  administration,  the  trustee  may  employ  as 
brokers,  wharfingers,  carriers,  etc.,  should 
embezzle  or  lose  the  eflfects  of  the  bankrupt, 
the  trustee  will  not  be  responsible,  provided  he 
has  bona  fide  employed  persons  deemed  re- 
sponsible at  the  time. 

2  Bell,  Commentaries  of  the  Law  of  Scot- 
land, 7th  ed.  p.  828. 

Messrs.  Hoger  Foster  and  Lorenao 
Semple,  for  defendants  in  error: 

S.  a.  Burchard  was  tbe  manager  of  the  mer- 
cantile agency  of  R  G.  Dun  &  Co.  at  Oswego, 
and  in  making  the  reports  in  question  acted 
within  the  scope  of  his  authority  as  manager, 
and  in  the  regular  and  usual  course  of  the 
business  of  his  agency. 

Whatever  the  rule  of  law  may  be  as  to  the 
liability  of  a  principal  for  a  fraud  committed 
by  his  agent  for  his  own  benefit  in  a  case  where 
the  principal  is  under  no  contractual  obliffa- 
tions  to  the  partjr  cheated,  any  decisions  hold- 
ing the  negative  in  such  a  case  do  not  apply  to 
the  case  at  bar,  where  the  principal  furnished 
the  fraudulent  information  under  a  contract 
with  the  plaintifir. 

The  contract  of  subscription  does  not  exempt 
the  plaintiffs  in  error  from  liability  for  the 
fraud  of  their  employ^. 

Even  where  a  carrier  may  bv  express  con- 
tract relieve  himself  from  liability  for  his  own 
negligence;  a  contract  which  by  its  terms  is 
sufficiently  broad  to  relieve  him  from  liability 
for  tbe  negligence  of  his  employ^  will  not  be 
so  construed  when  negligence  is  not  specifically 
mentioned  and  excepted. 

Mynard  v.  Syracuse,  B.AK  T.  B,Co.  71  N. 
T.  180,  27  Am.  Rep.  28;  New  Jersey  Steam 
Naf>.  Co.  ▼.  Merchants  Bank  of  Boston.  47  U. 
S.  6  How.  844,  12  L.  ed.  465;  Tlte  Nev>  Or- 
leans^ 26  Fed.  Rep.  44;  Magnin  y.  Dinsmore, 
56  N.  Y.  168;  Westeott  v.  Fargo,  61  N.  Y.  642, 
10  Am.  Rep.  800. 

How  much  stronger  is  the  case  when  negli- 
geooe  is  specifl(»jly  excepted  and  fraud  not 
mentioned. 

The  plaintiffs  in  error,  exercising  as  they  did 
a  public  employment,  could  not  exempt  them* 
selves  from  liability  for  negligence. 

28L.R  A. 


New  York  Cent.  B.  Oo.  ▼.  Loekwood,  84  U. 
S.  17  Wail.  857,  21  L.  ed.  627;  UserwA  A  G. 
W.  Steam  Co.  v.  Phenix  Ins.  0(9.  128  U.  & 
897,  82  L.  ed.  788. 

This  doctrine  is  not  limited  to  common  car- 
riers. It  bas  been  held  in  the  case  of  the  own- 
ers of  grain  elevators. 

Mnnn  v.  lUinois,  94  U.  S.  118,  24  L.  ed.  77. 

The  operators  of  telephones. 

Delaware  d  A.  Teleg.  d  TeUph.  Oo.  ▼.  SUOa^ 
8  U.  S.  App.  80,  60  Fed.  Rep.  677;  EoekeU  ▼. 
StaU,  105  Ind.  250. 

Gas  companies. 

StaU  V.  IrcnUm  Gas  Oo.  87  Ohio  St.  45; 
WiUiams  v.  Mutual  Gas  Co.  52  Mich.  499,  60 
Am.  Rep.  266;  Sickles  y.  Manhattan  Gaa-lighi 
Co.  66  How.  Pr.  805. 

Water  companie& 

Spring  Valley  Waterworks  v.  Seh&tOer,  110  Q. 
S.  847,  28  L.  ed.  178:  McCrary  ▼.  Beaudry, 
67  Cal.  120;  Ernst  v.  New  Orleans  WaUrworks 
Oo.  89  La.  Ann.  560. 

Telegraph  companies. 

Western  U.  Teleg.  Oo.  ▼.  Adams,  87  Ind.  698. 
44  Am.  Rep.  776. 

Exchanges  and  transmitters  of  stock  qaotft- 
tions. 

Friedman  ▼.  Gold  d  Stock  Tdeg.  Oo.  89 
Hun,  4. 

Burchard  was  by  his  acts  and  the  acts  of  the 

? plaintiff  in  error,  their  agent  fn  making  the 
alse  reports — their  agent  at  least  pro  hoc  ties 
—notwithstanding  the  subagent  claiue  in  tha 
contract 

A  clause  similar  to  this  is  frequently  found 
in  fire  insurance  policies,  and  according  to  the 
overwhelming  weight  of  authority  mast  be 
construed  as  contended  by  defendants  in  error* 

May,  Ins.  8d  ed.  §  140,  p.  250;  BassM  ▼. 
American  F.  Ins.  Co.  2  Hu^ee,  C.  C.  681; 
Commercial  Ins.  Oo.  v.  Ives,  66  IlL  iOZ;  Uhiom 
Ins.  Co.  ▼.  Chipp,  98  111.  96;  Eilenberger  ▼. 
Protective  Mut.  F.  Ins.  Co.  89  Pa.  464;  Anda 
F.  Ins.  Oo.Y.  Loehr,  6  Daly,  106;  Planters 
Ins.  Co.  V.  Myers,  65  Miss.  4^,  80  Am.  Rep. 
621.  See  also  Commercial  F.  Ins.  Co.  v. 
Allen,  80  Ala.  571;  Susquehanna  Mut,  F.  Ins. 
Oo.  ▼.  Ousiek,  109  Pa.  167;  Insurance  Agents, 
5  So.  L.  Rev.  N.  S.  663,  682. 

This  is  a  question  of  general  commercial  law 
as  to  which  the  United  States  courts  establish 
their  own  rule,  which  governs  all  federal 
courts  throughout  the  United  States  and  is 
independent  of  any  special  rule  of  the  courts 
of  tbe  forum. 

Swift  V.  Tyson,  41  U.  S.  16  Pet.  1,  10  L.  ed. 
865;  Bure^  v.  Salman,  107  U.  S.  20,  27  L. 
ed.  859;  Omgh  v.  Texas  d  P.  B.  Oo.  100  U. 
8.  218,  26  L.  ed.  612. 

A  principal  is  civilly  liable  for  the  frauds 
and  deceit  of  his  agent  committed  in  the  coarse 
of  and  as  a  part  of  the  agent's  employment  and 
within  the  scope  of  his  authority  as  agent. 

New  Tork  dN.H.B.  Co.  v.  Scliujfier,  84  N. 
Y.  80;  Bjgelow,  Fraud,  p.  226,  Pollock,  Torta, 
p.  68;  1  Story,  Eq.  13th  ed.  p.  214;  Maple  ▼. 
Cincinnati,  H.  dD.  B.  Oo.  40  Ohio  St.  818,  48 
Am.  Rep.  685;  Erie  City  Iron  Works  v.  Bar- 
ber, 106  Pa.  125, 61  Am.  Rep.  608;  Leey.  Sandy 
Hill,  50  N.  Y.  442;  Story,  Ag.  pp.  189,  452;  1 
Parsons,  Cent  62;  Locke  v.  /Steams,  1  Met. 
660,  86  Am.  Dec.  882;  Olmsted  v.  HotasUng.  1 
Hill,  317;  White  v.  Sawyer,    16  Gray,    586; 
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.6^71^  ▼.  Judion,  21  N.  Y.  288;  BvUer  ▼. 
WatHns,  80  U.  8.  18  Wall.  4S6,20  L.  ed.  629; 
Farmen  db  M,  Bankqf  Kent  County  ▼.  Buteh- 
en  dbD.  Bank,  16  K  T.  126,  69  Am.  Dec. 
678;  FiihkiU  8at.  Imt.  ▼.  National  Bnnk  cf 
FWikill,  80  N.  Y.  162.  86  Am.  Rep.  595;  Hem 
▼.  mckola,  1  ealk.  2-9;  FuUer  v.  Wilson,  8  Q. 
B.  58:  Ormrod  t.  Bvth,  14  Mees.  &  W.  651; 
Murray  ▼.  Mann,  2  Exch.  588:  Mackay  r. 
Gommereial  Bank  of  New  Brunstdick,  L.  R.  5 
P.  C.  894;  Barvfick  v.  Englisfi  Joint  Stock 
Bank,  L.  R  2  Exch.  259 

In  the  first  and  most  obvious  yiew  of  an 
Agency  of  any  description,  the  principal  is 
lx)una  by  snch  acts  as  be  has  authorized. 

1  Parsons.  Cont  7th  ed.  pp.  89,  44. 

The  weight  of  authority  is  in  fayor  of  the 
principle  that  a  principal  is  not  only  liable  for 
Che  authorized  acts  of  his  agent,  but  ttiat  he  is 
also  liable  for  the  acts  of  his  agent  which  by  his 
acts  he  has  induced  a  third  party  to  belieye 
were  within  the  scope  of  the  authority  of  the 
agent. 

Farmen  d  M.  Bank  of  Kent  County  y. 
Butchers  A  D.  Bank,  and  New  York  A  N,  B, 
B.  Go,  Y,  iichyyler,8itpra. 

For  losses  occasioned  by  the  willful  fraud 
and  not  by  the  mere  carelessness  or  ignorance 
of  the  agents  in  communicating  information 
known  by  them  to  be  untrue  and  with  intent 
to  mislead  the  inquirer,  the  defendants  are 
liable. 

Mynard  y.  Syracuse,  B.  dt  N.  71  B,  Co,  71 
N.  Y.  170,  27  Am.  Rep.  28;  New  Jersey  Steam 
Nav.  Co.  y.  Merchants  Bank  of  Boston,  47  U. 
8.  6  How.  844,  12  L.  ed.  465;  Magnin  y.  Dina- 
more,  56  N.  Y.  168;  WesteoU  y.  Fargo,  61  N. 
y.  542,  19  Am.  Rep.  800. 

TownaencU  District  Judge,  deliyered  the 
opinion  of  the  court : 

The  defendants  are  partners,  doing  busi- 
ness as  a  mercantile  agency,  under  the  firm 
name  of  R.  O.  Dun  &  Co.  The  plaintiff  is 
a  national  bank,  located  at  Birmingham, 
Ala.  In  April,  1889,  the  plaintiff  became  a 
aubscriber  to  said  agency,  under  a  written 
agreement,  the  material  portions  of  which 
are  as  follows: 
^Tenns  of  Subscription  to  the  Mercantile 

Agency. 
"Memorandum  of  the  nirreement  between  R. 
6.  Dun  A  Co.,  proprietors  of  the  mercan- 
tile agency,  on  the  one  part,  and  the  un- 
dersigned, subscribers  to  the  said  agency, 
on  the  other  part,  yiz.  : 
"  The  said  proprietors  are  to  communicate 
to  us,  on  request,  for  our  use  in  our  busi- 
ness, as  an  aid  to  us  in  determining  the  pro- 
priety of  giving  credit,  such  information  as 
they  may  possess  concerning  the  mercantile 
atanding  and  credit  of  merchants,  traders, 
manufacturers,  etc.,  throughout  the  United 
States  and  in  the  dominion  of  Canada.    It  is 
agreed  that  such   information  has  mainly 
been,  and  shall  mainly  be,  obtained  and  com- 
municated by    servants,    clerks,    attorneys, 
and  eraployls,  appointed  as  our  subagents, 
in  our  behalf,  by  the  said  R.  G.  Dun  &  Co. 
The  said  information  to  be  communicated  by 
the  said  R.   0.  Dun  &  Co.   in  accordance 
with  the  following  rules  and  stipulations. 


with  which  we,  Bubscribers  to  the  agency  as 
aforesaid,  a^ree  to  comply  faithfully,  to 
wit :  (1)  AM  verbal,  written,  or  printed  in- 
formation communicated  to  us,  or  to  such 
confidential  clerk  as  may  be  authorized  l>y 
as  to  receive  the  same,  and  all  use  of  tlie 
reference  book,  hereinafter  named,  and  the 
notification  sheet  of  corrections  of  said  book, 
shall  be  strictly  confidential,  and  shall  never, 
under  any  circumstances,  be  communicatea 
to  the  persons  reported,  but  sliall  be  exclu- 
sively confined  to  the  business  of  our  estab- 
lishment. (2)  The  said  R.  G.  Dun  &  Co. 
shall  not  be  responsible  for  any  loss  caused 
by  the  neglect  of  any  of  the  said  servants^ 
attorneys,  clerks,  and  employ^  in  procuring, 
collecting,  and  communicating  the  said  in- 
formation ;  and  the  actual  verrty  or  correct* 
ness  of  the  said  information  is  in  no  manner 
guaranteed  bv  the  said  R.  G.  Dun  A  Co. 
The  action  oi  said  agency  being  of  necessity 
almost  entirely  confidential  in  all  its  depart- 
ments and  details,  the  said  R.  G.  Dun  &  Co. 
shall  never,  under  any  circumstances,  be  vs- 
quired  by  the  subscriber  to  disclose  the  nauM 
of  any  such  servant,  clerk,  attorney,  or  em- 
ploye, or  any  fact  whatever  concerning  him 
or  her,  or  concerning  the  means  or  sources  by 
or  from  which  any  information  so  possessed 
or  communicated  was  obtained.  (8)  Tlie 
said  R.  G.  Dun  A  Co.  are  hereby  requested 
to  place  in  our  keeping,  for  our  exclusive 
use,  a  printed  copy  of  a  reference  book, 
containing  ratines  or  markings  of  estimated 
capital  and  relative  credit  standing  of  such 
business  men,  as  aforesaid,  prepared  by  them 
or  the  servants,  clerks,  attorneys,  and  em* 
ployes  aforesaid,  together  with  notification 
sheet  of  corrections.  We  further  agree  that 
upon  the  delivery  to  us  of  any  subsequent 
edition  of  the  reference  book,  the  one  now 
placed  in  our  hands  shall  be  surrendered  to 
them,  and  also  that  u]>on  the  termination  of 
our  relations  as  subscribers  the  copy  then  re* 
maining  in  our  hands  shall  be  given  up  to 
the  said  R.  G.  Dun  &  Co.,  it  being  clearly 
understood  and  agreed  upon  that  the  title  to 
said  reference  book  is  vested  and  remains 
in  said  R.  G.  Dun  &  Co." 

Plaintiff  paid  $75  in  advance  for  services 
to  be  rendered  under  said  agreement  till  July 
1,  1890.  Shortly  after  the  making  of  said 
agreement,  one  Rollins,  a  customer  of  the 
plaintiff,  applied  to  it  to  discount  certain 
drafts  drawn  by  him,  and  accepted  by.  W. 
A.  Eitts,  of  Oswego,  N.  Y.  Before  discount- 
ing the  drafts,  the  plaintiff  presented  an  in- 
aulry  slip  at  defendants*  agency,  at  said 
irraingham,  asking,  as  a  subscriber,  for 
such  information  as  defendants  had  respect- 
ing the  standing  and  responsibility  of  said 
Eitts.  The  inquiry  was  sent  from  Birming- 
ham to  the  office  of  defendants  in  New  York 
city,  and  thence  to  one  Burchard,  their  agent 
at  Oswego,  N.  Y.  Burchard  and  Eitts  were 
connected  in  business,  and  Burchard,  in 
order,  apparently,  to  promote  his  own  inter- 
ests, sent  false  reporta  as  to  the  standing  and 
responsibility  of  Eitts  to  the  defendants. 
These  reports  were  pasted  on  printed  forms, 
and  delivered  by  defendants  to  the  plaintiff. 
Said  printed  forms  were  as  follows : 
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'"The  Meroantile  Agency  of  R.  G.  Dun  & 
Co.,  Dun,  Wiman  &  Co.,  and  E.  Russell 
A  Go. 

"The  information  giTen  on  this  sheet  is  an 
answer  to  an  inquiry  made  by  a  subscriber 
to  the  mercantile  agency,  who  asks  for  the 
same  as  an  aid  to  determine  the  propriety  of 
giving  credit  The  information  is  communi- 
cated under  the  conditions  of  an  a^creement 
signed  bjr  the  said  subscriber,   which  ez- 

{>res8ly  stipulates  that  the  said  information 
s  obtained  by  the  servants,  clerks,  attorneys, 
and  employes  of  the  said  subscriber,  and  on 
his  behalf.  The  said  agreement  also  ex- 
pressly stipulates  that  the  said  mercantile 
agencv  shall  not  be  responsible  for  any  loss 
caused  by  the  neglect  of  any  of  the  said  sub- 
scriber's servants,  clerks,  attorneys,  and  em- 
ployes in  procuring,  collecting,  and  com- 
municating the  said  information:  and  the 
actual  verity  of  the  said  information  is  in  no 
manner  guaranteed.  The  agreement  furtlier 
provides  that  the  information  thus  communi- 
cated shall  be  strictly  confidential,  shall 
never  be  communicated  to  the  persons  to 
whom  it  refers,  and  that  all  inquiries  made 
shall  be  confined  to  the  legitimate  business 
ctf  the  subscriber's  establishment." 

The  plaintiff,  relying  on  said  reports,  dis- 
counted the  acceptances  of  said  Eitts  to  the 
amount  of  $0,264.46,  which  have  never  been 
paid,  and  are  of  no  value.  The  plaintiff 
thereupon  brought  an  action  at  law  for  dam- 
ages by  reason  of  said  false  and  fraudulent 
representations,  and  the  jury  rendered  a  ver- 
dict in  favor  of  the  plaintiff.  The  defend- 
ants moved  for  a  new  trial,  which  motion 
was  denied,  and  the  case  comes  before  this 
court  upon  a  bill  of  exceptions. 

The  defendants'  counsel,  at  the  close  of  the 
testimony,  moved  the  court  to  direct  a  ver- 
dict in  favor  of  the  defendants,  which  motion 
was  denied.  Among  other  requests,  they  re- 
quested the  court  to  charge  the  juiy  as  fol- 
lows :  **  If  Burchard  knew  the  reports  to  be 
false  in  any  respect,  and,  so  knowing  them 
to  be  false,  made  them  to  the  defendants,  to 
advance,  promote,  or  carry  out  some  private 
end  of  his  own  in  connection  with  his  agency 
and  the  duties  thereof,  then  the  defendants 
are  not  liable  for  his  false  reports,  and  are 
not  liable  to  the  plaintiff  by  reason  thereof." 

The  court  refused  so  to  charge,  but  charged 
the  Jury  as  follows :  **  The  contract  between 
the  plaintiff  and  defendants  in  regard  to  the 
reciprocal  obligations  of  the  two  parties  to 
a  certain  extent  has  been  placed  in  evidence. 
It  is  stated  in  the  contract  that  the  informa- 
tion is  to  be  mainly  obtained  by  the  servants, 
clerks,  and  employes  appointed  by  the  de- 
fendants, and  characterized  in  the  contract 
as  appointed  by  the  R.  G.  Dun  &  Co.,  as  the 
Bubagents  of  the  plaintiff.  For  any  loss  oc- 
casioned by  the  neglect  of  these  employes  in 
seeking  and  obtaining  accurate  information 
Dun  &  Co.  are  not  responsible.  For  losses 
occasioned  by  the  indolence  or  carelessness 
of  theemploy^,  which  causes  the  information 
to  be  inaccurate.  Dun  &  Co.  are  not  liable. 
Neither  do  they  guarantee  the  actual  truth 
or  correctness  of  the  information.  But,  not- 
withstanding that  these  employ te  are  Uie 
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Hubagents  of  the  persons  who  seek  the  in- 
formation, they  are  also  employed  by,  and 
are  paid  by,  and  are  legally,  as  well  as  in 
popular  language,  the  agents  of  Dun  &  Co. 
For  losses  occasioned  by  the  willful  fraud, 
and  not  by  the  mere  carelessness  or  ignorance 
of  the  agents  in  communicating  information 
known  by  them  to  be  untrue,  and  with  in- 
tent to  mislead  the  inquirer,  the  defendants 
are  liable  if  the  plaintiffs,  having  placed 
reliance  upon  the  fraudulent  misrepresenta- 
tions, gave  credit  in  consequence  of  such 
fraud,  and  were  lured  thereby  to  their  pecu- 
niary loss' and  damage. 

**In  this  case  the  business  of  the  firm  of  R. 
G.  Dun  &  Co.  Was  to  furnish  information  to 
subscribers  who  had  employed  them  for  that 

fmrpose  for  a  pecuniarv  consideration.  If, 
n  the  discharge  of  the  an  ties  of  an  em  ploy  6, 
and  in  undertaking  to  furnish  information 
in  reply  to  an  inquirer,  and  acting  in  the 
business  of  the  agency,  Mr.  Burchara  know- 
ingly gave  false  information  with  intent  to 
deceive  the  inquirer,  the  defendant  is  liable, 
although  Burchard 's  private  inducement  to 
commit  the  fraud  was  desire  to  help  Kitts. 

**  The  questions  of  fact  in  contested  case 
become  at  least  three  in  number : 

**  (1)  Were  the  statements  untrue  at  the 
time  they  were  made? 

**  (2)  Were  they  known  by  the  agent  to  be 
untrue  at  the  time,  and  did  he  then  «ct  fraud- 
ulently, with  intent  to  mislead  tlie  inquirer, 
for  that  he  knew  that  the  information  was 
sought  for  the  purpose  of  aiding  tlie  inquirer 
to  determine  the  propriety  of  giving  credit 
to  the  person  inquired  about,  is  palpable? 
and 

*^  (8)  Did  the  plaintiff,  relying  upon  the 
truth  of  the  information  give  credit  upon  the 
faith  of  the  untrue  representations  and  there- 
by incur  a  loss?" 

The  briefs  and  arguments  of  counsel  on  the 
appeal  were  largely  devoted  to  a  discussion 
of  the  liability  of 'an  innocent  principal  for 
the  frauds  and  deceit  of  his  agent,  causing 
damage  to  a  third  party.  That  the  decisions 
are  not  altogether  harmonious  must  be  con- 
ceded, but  the  apparent  conflict  is  one  not  as 
to  the  principle,  but  as  to  its  application. 
As  is  said  by  the  learned  Judge  who  heard  the 
cause  in  the  court  below,  **the  cases  turned 
upon  the  question  whether  the  alleged  agent 
was,  under  the  circumstances  in  each  case, 
acting  within  the  scope  of  his  authority." 
And  the  law  laid  down  in  said  cases  seema 
generally  to  be,  as  is  stated  by  him  in  his 
opinion,  denying  the  motion  for  a  new  trial, 
"that  the  principal  is  liable  whenever  hia 
agent,  who  is  at  the  time  acting  within  the 
scope  of  his  authority,  and  for  the  principal, 
makes  a  fraudulent  misrepresentation  which 
influences  and  is  acted  upon  by  the  plaintiff 
to  his  injury."  Most  of  the  decisions  relied 
on  by  counsel  for  plaintiffs  were  rendered  in 
cases  where  an  agent  was  intrusted  by  his 
principal  to  effect  a  sale,  and  where  ft  ap- 
peared that  the  principal  had  ratified  the  act 
of  the  agent  by  having  accepted  and  retained 
the  benefit  derived  from  the  fraudulent  rep- 
resentations of  the  agent,  acting  for  the  prin- 
cipal.   In  the  other  cases  notably  that  of 
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yew  York  d  N,  H,  R.  Co.  r.  Sehuyler,  84 
I).  T.  80,  the  deceit  waa  practiced  by  an 
officer  of  a  corporation. 

But,  as  is  said  by  Mr.  Justice  Miller  in 
Poliard  V.  VinUm,  105  U.  8.  12.  26  L.  ed. 
1000,  referring  to  the  Schuyler  Case:  "What- 
ever may  be  the  true  rule  which  charac- 
terizes actions  of  officers  of  a  corporation 
who  are  placed  in  control  as  the  goyeming 
force  of  the  corporation,  which  actions  are 
at  once  a  fraud  on  the  corporation  and  the 
parties  with  whom  they  deal,  and  how  far 
courts  may  yet  decide  to  hold  the  corpora- 
tions liable  for  such  exercise  of  power  by 
their  officers,  they  can  have  no  controlling 
influence  over  cases  like  the  present.  In  the 
one  before  us  it  is  a  question  of  pure  agency, 
and  depends  solely  on  the  power  confided  to 
the  agent.  In  the  other  case  the  officer  is  the 
corporation  for  many  purposes.  Certainly  a 
corporation  can  be  charg^  with  no  intelli- 
gent action,  or  with  entertaining  any  pur- 
pose, or  committing  any  fraud,  except  as 
this  intelligence,  this  purpose,  this  fraud, 
is  evidenced  by  the  actions  of  its  officers. 
And  while  it  may  be  conceded  that  for  many 
purposes  they  are  agents,  and  are  to  be  treated 
as  the  agents  of  the  corporation  or  of  the  cor- 
porators, it  is  also  true  that  for  some  pur- 
poses they  are  the  corporation,  and  their  acfs 
as  such  officers  are  its  acts.  We  do  not  think 
that  case  presents  a  rule  for  this  case." 

A  careful  examination  of  the  agreement 
between  the  parties  and  of  their  respective 
rights  and  obligations  thereunder,  shows  that 
Burchard,  the  agent  of  plaintiff  and  of  de- 
fendants, did  not  stand  in  the  same  relation 
to  the  parties  as  the  agents  in  the  cases  re- 
ferred to.  There  was  no  contract  between 
plaintiff  and  defendants  for  a  sale  of  com- 
mercial paper.  This  is  not  a  case  of  deceit 
in  a  sale,  where  an  agent,  within  the  scope 
of  his  authority,  and  acting  for  his  princi- 
pal, has  made  raise  statements,  or  suppressed 
the  truth,  to  effect  the  contract  of  sale.  The 
agreement  in  the  case  at  bar  was  purely  and 
■imply  an  agreement  by  defendants  to  trans- 
mit information  to  subscribers  who  miirht 
wish  to  contract  with  outside  parties.  The 
defendants,  as  proprietors  of  the  mercantile 
agency,  agree  to  communicate  such  informa- 
tion as  they  may  possess,  as  an  aid  to  the 
subscribers  in  determining  the  propriety  of 
giving  credit,  such  information  to  be  mainly 
obtained  and  communicated  by  subagents. 
Defendants  are  not  to  be  responsible  for  loss 
by  negligence  of  such  subagents,  ''and  the 
actual  verity  or  correctness  of  the  said  in- 
formation is  in  no  manner  guaranteed. " 

A  consideration  of  the  objects  which  the 
parties  respectively  had  in  view  in  connec- 
tion with  the  provisions  of  the  agreement 
seems  to  show  that  it  could  not  have  been 
intended  that  Dun  &  Co.  should  be  responsi- 
ble in  a  case  like  the  present.  They  were 
expressly  exempted  from  any  obligation  to 
disclose  tlie  sources  of  information.  It  was 
not  intended  that  they  should  themselves  ob- 
tain information,  but  it  was  agreed  that  they 
should  transmit  to  the  inquirer  information, 
necessarily  obtained,  mainly  by  subagents, 
concerning  which  they  had  no  knowledge, 
and  over  the  obtaining  of  which  they  had  no 
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control.  They  were  engaged  in  the  prepara- 
tion of  a  reference  book  containing  ratinn 
of  estimated  capital  and  relative  credit  stand- 
ing of  business  men  throughout  the  United 
States  and  Canada.  While  the  subagents 
appointed  by  Dun  A  Co.  were  their  agents 
in  the  preparation  of  said  book,  and  the  gen- 
eral business  of  the  agency,  they  were,  by  the 
express  terms  of  the  agreement,  subagents, 
appointed  on  behalf  of  the  subscribers,  to 
obtain  and  communicate  infornaation  in  re- 
sponse to  their  requests.  In  this  case  the 
defendants  were  the  agents  of  the  plaintiff 
to  transmit  such  information  as  they  might 
receive.  Their  failure  to  transmit  the  In- 
formation would  have  been  a  violation  of 
their  agreement  They  did  transmit  it,  to- 
gether with  a  notice  that  they  did  not  in  any 
manner  guarantee  its  truth.  So  far  as  these 
defendants  are  concerned,  they  completely 
fulfilled  the  terms  of  their  contract  with  the 
plaintiff.  They  did  nothing  more  nor  less. 
The  deceit  and  fraud  were  committed  by  the 
subagent.  It  is  not  claimed  that  there  was 
any  negligence  either  in  his  selection  or  in 
the  transmission  of  the  information  by  the 
defendants.  The  false  information  was  not 
obtained  for  Dun  &  Co.  to  aid  them  in  a  con- 
tract to  sell  or  buy  commercial  paper,  for 
Dun  A  Co.  were  not  a  party  to  any  such  con- 
tract, but  was  furnish^  by  the  subagent  for 
the  purpose  of  having  it  transmitted  to  the 
plaintiff,  his  real  principal,  through  the  de- 
fendants, who  acted  as  intermediary  agents, 
in  order  that,  by  the  fraud  of  said  subagent, 
Kitts,  one  of  the  parties  to  the  contract  of 
the  sale  of  the  paper,  might  be  assisted,  and 
the  other  party,  this  plaintiff,  might  be  de- 
frauded. To  accomplish  this  purpose  the 
subaf:ent  perpetrated  a  fraud  upon  the  plain- 
tiff and  tne  defendants.  Burchard  was  not 
employed  as  the  agent  of  either  party  in  ref- 
erence to  the  contract  of  sale  which  he  caused 
to  be  affected  by  his  deceit.  He  was  only  an 
agent  under  the  agreement  of  subscription  to 
furnish  information. 

The  vital  distinction  upon  which  the  ques- 
tion turns  is  to  be  found  in  the  fact  that  nei- 
ther the  defendants  nor  Burchard  were  parties 
to  the  contract  in  which  the  alleged  fraud 
was  committed.  That  contract  was  between 
one  Rollins,  a  customer  of  the  plaintiff,  and 
the  plaintiff,  for  a  sale  of  his  commercial 
paper  to  the  plaintiff.  Burchard  did  not 
know  to  whom  the  information  was  to  be 
furnished.  Neither  he  nor  the  defendants 
knew  the  terms  of  the  proposed  contract,  or 
the  parties  to  it,  or  even  that  such  contract 
was  to  be  made.  They  had  no  means  of 
knowing  the  amount  involved  in  the  pro- 
posed transaction  between  Boll  ins  and  the 
plaintiff,  and  no  opportunity  to  protect  them- 
selves from  liability  for  false  information. 
No  case  has  been  cited  where  a  stranger  to  a 
contract  has,  under  such  circumstances,  been 
held  liable  for  damages  for  fraud.  The  rea- 
son, apart  from  the  exemption  provided  for 
by  the  subscription  agreement,  would  seem 
to  be  that,  as  the  defendants  had  no  knowl- 
edge, and  no  notice  of  the  character  of  thfr 
transaction,  and  were  not  parties  or  privies, 
thereto,  they  could  not  be  expected  to  assume 
any  liability,  except  for  negligence  or  fraud» 
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provided  they  transmitted  such  information 
as  they  possessed,  in  accordance  with  the 
terms  of  the  contract. 

But  plaintiff's  counsel  claim  that  defend- 
ants are  estopped  to  make  these  claims,  be- 
cause, althou>(h  they  were  innocent,  yet  the 
plaintiff  has  acted  on  the  faith  of  these  rep- 
resentations, to  its  prejudice.  They  seek  to 
apply  to  this  case  the  principle  that,  where 
one  of  two  innocent  persons  must  suffer  for 
the  wrongful  act  of  a  third  person,  the  prin- 
cipal who  has  placed  the  agent  in  the  posi- 
tion of  trust  shoula  suffer,  rather  than  the 
stranger.  But  here  the  plaintiff  was  no 
stranger.  The  subagent  was  his  agent  as 
well  as  the  agent  of  tne  defendants.  He  was 
the  subscriber  to  an  agreement  which  from 
its  character  implied,  and  in  its  terms  ex- 

Sressed,  that  the  defendants  could  not  and 
id  not  insure  in  any  manner  the  verity  of 
information  to  be  furnished.  By  the  use  of 
the  terms  ''the  actual  verity,"  etc.,  "is  in 
no  manner  guaranteed,"  they  provide  for 
exemption  from  liability  for  untruthful  in- 
formation from  whatever  cause,  whether  re- 
ceived through  the  fraud  of  an  outsider  or  of 
the  subagent.  The  irresistible  inference  to 
be  drawn  from  the  agreement  seems  to  be 
that  the  accuracy  of  the  information  is  to  be 
at  the  risk  of  the  subscriber. 

In  Friedlander  v.  Texas  <&  P,  E,  Oo.  IJU) 
U.  8.  425,  82  L.  ed.  994,  where  an  innocent 
purchaser  of  a  bill  of  lading,  fraudulently 
issued  by  one  Easton,  the  station  agent  of 
the  defendant,  sought  to  hold  it  liable  there- 
on, Mr,  Chitf  Justice  FwUer,  referring  to  the 
principle  above  stated,  says:  "Easton,  dis- 
regarding the  object  for  which  he  was  em- 
ployed, and  not  intending  by  his  act  to  exe- 
cute it,  but  wholly  for  a  purpose  of  his  own 
and  of  Lahnstein,  became  particeps  eriminis 
with  the  latter  in  the  commission  of  the  fraud 
upon  Friedlander  &  Co.,  and  it  would  be 
going  too  far  to  hold  the  company,  under 
such  circumstances,  estopped  from  denying 
that  it  had  clothed  this  agent  with  apparent 
authority  to  do  an  act  so  utterly  outsiae  the 
scope  of  his  employment  and  of  its  own  bus- 
iness. The  defendant  cannot  be  held  on  con- 
tract as  a  common  carrier,  in  the  absence  of 
goods,  shipment,  and  shipper;  nor  is  the  ac- 
tion maintainable  on  the  ground  of  tort. 
*The  general  rule,'  said  Willes,  J.,  in  Bar- 
wick  V.  English  Joint  Stock  Bank,  L.  R.  2 
Exch.  259,  265,  '  is  that  the  master  is  answer- 
able for  every  such  wrong  of  the  servant  or 
agent  as  is  committed  in  the  course  of  the 
service  and  for  the  master's  benefit,  though 
no  express  command  or  privity  of  the  master 
be  proved.  *  See  also  Limpus  v.  London  Gen- 
eral Omnibfu  Oo,  1  flurlst.  &  G.  52(5.  The 
fraud  was  in  respect  to  a  matter  within  the 
scope  of  Eaton's  employment  or  outside  of 
it.  It  was  not  within  it,  for  bills  of  lading 
could  only  be  issued  for  merchandise  deliv- 
ered ;  and,  being  without  it,  the  company, 
whic^  derived  and  could  derive  no  benefit 
from  the  unauthorized  and  fraudulent  act, 
cannot  be  made  responsible.  British  Mut, 
Bkg.  Oo,  V.  OhamtDood  Forest  R,  Oo,  L.  R. 
18  Q.  B.  Div.  714." 

In  this  latter  case  Lord  Esher,  master  of 
the  rolls,  says:    "But,  although  what  the 
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secretary  stated  related  to  mattere  in  which 
he  was  authorized  to  give  answers,  he  did 
not  make  the  statements  for  the  defendants, 
but  for  himself.  He  had  a  friend  whom  be 
desired  to  assist,  and  could  assist  by  making 
the  false  statements,  and,  as  he  made  them 
in  his  own  interest,  or  to  assist  his  friend, 
he  was  not  acting  for  the  defendants.  The 
rule  has  often  been  expressed  in  the  terms 
that  to  bind  the  principal  the  agent  must  be 
acting  'for  the  benefit'  of  the  principal. 
This.^in  my  opinion,  is  equivalent  to  saying 
that  he  must  be  acting  'for'  the  principar; 
since,  if  there  is  authority  to  do  the  act,  it 
does  not  matter  if  the  principal  is  benefited 
by  it.  I  know  of  no  case  where  the  em- 
ployer has  been  held  liable  when  his  servant 
has  made  statements,  not  for  his  employer, 
but  in  his  own  interest. " 

See  also  Pollard  ▼.  Vinton,  supra. 

'There  is  another  aspect  of  the  case  which 
leads  to  the  same  conclusion.  It  appeara 
from  the  agreement  that  the  services  de- 
manded by  the  principal — the  obtaining 
of  information — cannot  be  rendered  by  the 
agent,  but  must  be  mainly  rendered  by  sub- 
ajgents.  In  such  cases  the  agent  will  not  be 
liable  for  the  negligence  or  misconduct  of 
his  subagent,  provided  there  was  no  negli- 
gence in  his  selection.  1  Am.  &  Eng.  Ency- 
clop.  Law,  894,  and  cases  cited ;  Story,  Af, 
224.  The  rule  is  stated  by  Judj/e  Dewev  m 
Warren  Bank  v.  Suffolk  Bank,  10  Cush.  585, 
as  follows :  "Where  the  nature  of  the  busi- 
ness in  which  an  agent  is  engaged  requirea 
for  its  proper  and  reasonable' execution  the 
employment  of  a  subagent,  the  principal 
agent  is  not  responsible  for  the  defaults  of 
the  suha^nt,  provided  a  proper  subagent 
was  selected.  This  latter  rule  was  sanctioned 
and  applied  by  this  court  in  I^hbens  ▼.  lier- 
caniile  Bank,  23  Pick.  882,  84  Am.  Dec.  59 : 
Dorchester  <ft  M,  Bank  v.  liew  England  Bank, 
1  Cush.  177." 

When  the  business  intrusted  to  an  arent  is 
to  be  performed  at  a  distance,  or  requires  or 
justifies  the  delegation  of  an  agent's  author- 
ity to  a  subagent  who  is  not  his  own  servant, 
the  original  agent  is  not  liable  for  the  errore 
or  misconduct  of  the  subagent  if  he  has  used 
due  care  in  his  selection.  Darling  v.  Stan- 
wood,  14  Allen,  507;  Dorchester  d  M,  Bank 
V.  New  England  Bank,  supra:  Barnard  ▼. 
OoMn,  141  Mass.  87,  55  Am.  Rep.  448. 

In  the  case  at  bar  the  inquiry  in  Birming- 
ham, Ala.,  for  information  as  to  the  stand- 
ing of  a  person  in  Oswego,  N.  Y.,  necessar- 
ily reauired  the  employment  of  a  subagent 
in  the  latter  place.  The  plaintiff,  under  its 
subscription  agreement,  authorized  the  em- 
ployment of  a  subagent  to  obtain  such  in- 
formation. In  collecting  special  information 
the  subagent  was  acting  in  consequence  of 
the  special  request  of  the  plaintiff,  and  be 
was  the  agent  of  the  plaintiff,  selected  by 
the  defendants  in  accoraance  with  a  rule  fixed 
by  the  subscription  agreement.  The  defend- 
ants did  not  undertake  to  do  thia  part  of  the 
business;  they  declined  to  do  H,  but  agreed 
that  they  would  transmit  the  information  so 
obtained  to  the  plaintiff. 

For  these  reasons  we  think  the  court  erred 
in  that  portion  of  his  charge  to  the  jury  io 
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which  he  stated  that  "for  lones  occasioned 
Xjj  the  willful  fraud  and  not  bj  the  mere 
carelessness  or  ignorance  of  the  aeents  in 
communicating  information  known  by  them 
to  be  untrue,  and  with  intent  to  mislead  the 
inquirer,  the  defendants  are  liable,  If  the 


plaintiffs,  having  placed  reliance  upon  the 
fraudulent  misrepresentations,  save  credit  in 
consequence  of  such  fraud,  ana  were  lured 
thereby  to  their  pecuniary  loss  and  damage.* 
l%e  judgment  u  refoertea. 
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Ifary  E.  MTJLLEK,  Plff.  in  Ehrr.^ 

V, 

City  of  OWOSSO. 

(....Mich. ) 

The  ne^ligpeiice  of  the  driver  of  a  jifIp 
▼ate  carriage  is  imputable  to  a  woman  of  the 
age  of  diBcretlOD  who  voluntarily  rides  with  him. 

(April  17.  18M.)i 

ERROR  to  the  Circuit  Court  for  Shiawassee 
Conoty  to  review  a  Judraent  in  favor  of 
defendant  io  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alieg^  to  have  been 
caused  by  defendant's  negligence.    Aff/riMd. 
The  facts  are  stated  in  the  opinions. 
Mr,    John    T.    HeCardy^    with    Mr, 
GeorM  Ifc  Keeler»  for  appellant. 
Mr,  T>dell  Chapman  for  appellee. 

'Lon^9  J;  delivered  the  opinion  of  the  court: 
The  plaintiff,  a  woman  about  thirty-four 
years  of  age,  was  riding  with  Mr.  Pond  in  a 
private  carriage  drawn  by  one  horse  along  a 
public  street  in  the  city  of  Owosso.  Overtake 
ing  Mr.  Banders^  who  was  driving  in  the  same 
direction,  Mr.  Pond  attempted  to  pass  him. 
Banders  was  driving  at  a  rapid  rate,  and  Mr. 
Pond,  in  attempting  to  pass,  started  his  horse 
rapidly  forward.  The  parties  raced  for  a  dis- 
tance, when  Mr.  Pond  ran  over  a  pile  of  sand 
in  the  highway.  His  carriage  was  overturned, 
and  plaintiff  thrown  out  and  injured.  The 
proofs  are  clear  that  Mr.  Pond  knew  that  a 
building  was  being  erected  by  the  side  of  this 
street,  and  that  a  mortar  box  and  other  mate- 
rials were  out  in  the  street,  in  front  of  it.  He 
stated  Ibaton  a  former  trial  he  testified  that  be 
knew  the  street  was  incumbered  by  such  ma- 
terials, and  thought  that  somebody  was  liable 
to  fLel  hurt  there.  Yet,  in  view  of  this  knowl- 
edge, he  carelessly  drove  his  horse  at  the  rate 
of  more  than  six  miles  an  hour  in  the  street, 
contrary  to  the  ordinances  of  the  citv.  The 
court  directed  the  jury:  "If  you  find  from  the 
evidence  in  this  case  that  the  plaintiff  would 
not  have  been  injured  bnt  for  the  neglect  of 
the  city  to  give  proper  warning,  then  the  plain- 
tiff would  be  entitled  to  recover,  unless  you 
find  that  Mr.  Pond  knew  of  the  obstrtiction  to 
a  portion  of  this  street,  and  heedlessly  drove 
over  the  obstruction;  then  be  would  be  guilty 
of  gross  negligence,  wod  plaintiff  could  not  re- 
cover."   Again  the  court  said:  "If  the  plain- 


tiff in  this  case  yoluntarfly  entered  the  priTats 
conveyance  of  Mr.  Pond,  and  voluntarily 
trusted  her  person  and  safety,  in  that  conv^- 
ance,  to  him,  by  voluntarily  entering  into  the 
private  conveyance  of  Mr.  Pond,  she  adopted 
the  conveyance,  for  the  time  being,  as  her  own, 
and  assumed  the  risk  of  the  skill  and  care  of 
the  person  guiding  it  So,  if  you  find  that  Mr. 
Pond  was  negligent,  in  driving  fast,  the  plain- 
tiff could  not  recover."  The  jury  returned  a 
verdict  in  favor  of  the  defendant. 
The  only  question  presented  by  the  brief  of 

51aintiff*s  counsel  is  whether  the  neirligenoe  of 
[r.  Pond  is  imputable  to  the  plaintiff.  This 
Question  was  settled  in  the  affirmative  in  Lak» 
hore  A  M,  8.  B.  Co.  v.  Miller,  26  Mich.  274 
(decided  by  this  court  in  1872),  and  has  not 
since  been  departed  from.  Counsel  claims 
that  some  doubt  has  been  cast  upon  this  doc- 
trine by  some  of  the  later  decisions,  and  cites 
BaUie/iiU  v.  Humphreys,  64  Mich.  508.  In 
that  case  a  child  three  years  of  age  was  run 
over  by  an  engine  upon  a  railroad  operated  by 
defendant,  as  receiver.  The  question  was 
raised  whether  the  negligence  of  the  parents  in 
permitting  the  child  to  ffo  upon  the  track  was 
imputable  to  the  child.  Jir,  Jvsiiee  Morse 
held  that  such  negligence  was  not  imputable 
to  the  child.  The  other  justices  expressed  no 
opinion  upon  that  point.  In  8hippy  v.  Au 
Sable,  85  Mich.  280,  the  question  whether  the 
negligence  of  the  parents  was  imputable  to  a 
child  three  years  of  age  was  again  presented; 
and,  upon  a  full  hearing,  it  was  the  unanimous 
opinion  of  the  court  that  such  negligence  was 
not  imputable  to  the  child.  Other  cases  of  like 
character  have  been  presented  to  this  court,  in- 
volving that  question;  and  the  rule  is  now  es- 
tablished that,  when  the  child  brings  the  action 
for  negligent  injuries,  the  negligence  of  the 
parents  cannot  be  imputed  to  it.  But  the  pres- 
ent case  presents  quite  a  different  question. 
Here  a  person  of  the  age  of  discretion  volun- 
tarily enters  a  private  conveyance  of  another^ 
to  ride,  and  by  the  carelessness  of  that  person 
is  injured.  The  rule  Uid  down  in  the  Miller 
Case,  cited  above,  excludes  a  recovery.  It  has 
been  too  long  settled  to  be  now  disturbed.  In 
Schindler  v.  Milwaukee,  L,  8,  A  W.  R.  Co.  87 
Mich.  410,  the  rule  was  recognized.  It  was 
there  said  of  the  MiUer  Oaeei  '^his  is  the  gen- 
eral rule,  and  has  since  been  followed  in  this 
state."  The  rule  was  also  recognized  by  this 
court  in  Cowan  v.  Muekegon  &  G9.  84  Mich. 
583. 
Judgment  is  affirmed. 


Non.— The  inaputation  of  the  negligence  of  a 
driver  of  a  private  oarrlaire  to  an  adult  person  vol- 
antarilj  riding  with  blm  as  decided  in  the  above 
case  is  repudiated  in  most  of  the  modem  decisions 
as  shown  in  Nisl>et  v.  Gamer  (Iowa),  1  L.  R.  A.  US, 
and  note:  Dean  v.  Pennsylvania  B.  Oo.  (Pa.)  6  U 

a3L.R.A. 


R.  A.  148,  and  note;  Beck  t.  Missouri  Pac  R.  Oik 
(Mo.)  9  L.  R.  A.  167,  and  nnte;  Union  Pac.  R.  Oo.  v. 
Lapeley  (C.  a  App.  8th  C.)  16  L.  R.  A.  800. 

Some  other  modem  cases  not  oolleoted  in  these 
notes  are  generally  to  the  same  effect. 


See  also  30  L.  R.  A.  084. 
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»//.,  concurred 


Grant  and 
with  Itong^  J. 

Hooker,  J.,  dissenting: 

The  plaintiff  was  riding  in  a  carriage,  with, 
and  upon  the  invitation  of,  a  Mr.  Pond,  in  the 
dtv  of  OwosBO.  In  attempting  to  pass  another 
▼ebide,  the  carriage  was  overturned,  by  reason 
of  its  being  driven  upon  a  pile  of  sand  of  rub- 
bish in  the  street,  and  plaintiff  was  injured. 
The  defense  is  made  that  the  driver.  Mr.  l^ond, 
was  negligent,  and  that  such  negligence  should 
be  imput^  to  the  plaintiff.  The  cases  are  not 
harmonious  upon  this  question,  but  the  great 
weight  of  authority  is  against  the  defendant's 
contention;  the  case  of  T^orogood  y,  Bryan  (de- 
cided in  1849)  8  C.  B.  115.  which  is  considered 
the  leading  case  sustaining  the  defendant's 
proposition,  having  been  overruled  in  England, 
and  repudiated  in  this  country,  generally, 
though  followed  in  some  states.  That  was  a 
case  of  the  collision  of  two  omnibuses.  The 
action  against  the  owner  of  one  by  a  passenger 
of  the  oiher  was  defeated  upon  the  ground  of 
contributory  negligence,  upon  the  theory  that 
the  passenger  was  so  identified  with  the  driver 
of  his  vehicle  as  to  be  chargeable  with  his  neg- 
Ugence.  This  decision  seems  to  rest  upon  an 
inference  that  the  driver  is  the  agent  of  the 
passenger,  or  at  least  that  he  is  under  the  direc- 
tion and  control  of  the  passenger.  The  case 
was  disregarded  in  Bigby  v.  Betritt,  5  Excb. 
289,  and  distinctly  overruled  in  TTie  Bemina, 
L.  R  12  Prob.  Div.  58;  Mills  v.  Armstrong,  13 
App.  Cas.  1.  In  the  last  case.  Lord  Herschell 
commented  as  follows  upon  the  case  of  Tharo- 
good  V.  Bryan:  "In  short,  as  far  as  I  can  see, 
the  identification  appears  to  be  effective  only 
to  the  extent  of  enabling  another  person,  whose 
servants  have  been  guilty  of  negligence,  to  de- 
fend himself  by  the  allegation  of  contributorv 
negligence  on  the  part  of  the  person  injured. 
But  the  very  question  that  had  to  be  deter- 
mined was  whether  the  contributory  negli- 
gence of  the  driver  of  the  vehicle  was  a  defense, 
aa  against  the  passenger,  when  suing  another 
wrongdoer.  To  sa^  that  it  is  a  defense,  be- 
cause the  passenger  18  identified  with  the  driver 
appears  to  me  to  beg  the  question,  when  it  is 
not  suggested  that  this  identification  results 
from  any  recognized  principles  of  law,  or  has 
any  other  effect  than  to  furnish  that  defense, 
the  validitv  of  which  was  the  very  point  in 
issue."  In  lAiUe  v.  HnckeU,  116  U.  6.  860.  29 
L.  ed.  662,  Mr.  JusUee  Field  uses  the  following 
language:  "The  truth  is,  the  decision  of  Tharo- 
foodr,  Bryan  rests  upon  indefensible  grounds. 
The  identification  oi  the  passenger  with  the 
negligent  driver  or  the  owner,  without  his  co- 
operation or  encouragement,  is  a  gratuitous 
assumption.  There  is  no  such  identity.  The 
parties  are  not  in  the  same  position.  The 
owner  of  a  public  conveyance  is  a  carrier,  and 
the  driver,  or  the  person  managing  it,  is  his 
•ervant  Neither  of  them  is  the  servant  of  the 
passenger,  and  his  asserted  identity  with  them 
u  contradicted  by  the  daily  experience  of  the 
world."  The  doctrine  of  Thorogood  v.  Bryan 
has  met  with  similar  treatment  in  most  of  the 
state  courts  of  last  resort,  and,  as  to  public  con- 
▼eyances,  may  be  said  not  to  state  the  law  cor- 
lectly.  The  reasons  upon  which  these  cases 
rest  are  equally  conclusive  in  cases  where  the 
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injured  party  was  riding  in  a  hired  carriagB 
with  a  driver  from  a  livery  stable;  in  cases 
where  the  passenger  does  not,  as  a  matter  cf 
fact,  exercise  such  control  over  the  driver  is 
to  make  him  his  servant.  Bee  Little  ▼.  UaekeU^ 
supra:  Missouri  Pat,  B,  Oo.  ▼.  Texas  Piac  l*. 
Co,  41  Fed.  Rep.  316;  Larkin  v.  Burlington^  C. 
B.  db  JT.  B,  Co,  65  Iowa,  492;  3>ic  York.  L,  E, 
dbW,  B.Co.  V.  StHnhrenner,  47  N.  J.  U  161, 
54  Am.  Bep.  126;  Bandolph  v.  O^Biorden,  155 
liass.  831.  In  cases  like  the  present  the  ques- 
tion becomes  one  of  fact;  the  te^  of  the  pas- 
senger's responsibility  for  the  negligence  of  the 
driver  depending  upon  the  passenger's  control 
or  right  of  control,  of  the  driver,lBO  as  to  con- 
stitute the  relation  of  master  and  servant  be- 
tween them.  Qalveston,  ff,  d  5.  A.  221  Go,  v. 
Eutae,  72  Tex.  643:  OahiU  v.  Cincinnati,  S, 
0.  d  T.  P.  B.  Co.  92  Ey.  845;  A^esbU  v.  Gar- 
ner, 75  Iowa,  814,  1  L.  R.  A.  152;  Dean  v. 
Pennsyltania  B.  Co.  129  Pa.  514,  6  L.  R  A. 
143;  McCaffrey  v.  Delaware  db  H.  Canal  Co.  16 
N.  T.  8upp.495;  Mastenon  v.  New  York  Cent. 
dH.  iS. /^.  O?.  84  N.  Y.  247, 88  Am.  Rep.  510; 
yhye^  V.  Boseaujen,  64  N.  H.  361;  FoUman  v. 
Mankaio,  85  Minn.  522;  Philadelphia,  W.  d  R 
B,  Co.  V.  Ebgeland,  66  Hd.  149,  59  Am.  Rep. 
159:  StaU  v.  Boston  dfc  Jf .  A  6^9.  80  Me.  430; 
Knt'ghtstown  ▼.  Musgrofx,  116  Ind.  121;  Chica- 
go, 6t.  L:  dP.  R  Co.  V.  Spilker,  134  Ind.  880. 

It  should  not  be  inferred  that  a  passenger 
can  shelter  himself  behind  the  fact  that  another 
is  driving  the  vehicle  in  which  he  rides,  and 
relieve  himself  from  his  own  personal  negli- 
gence. W  hat  decree  of  care  should  be  required 
in  the  selection  oi  a  driver,  or  in  observing  and 
calling  attention  to  the  dangers  unnoticed  by 
the  dnver,  must  depend  upon  the  drcumstances 
of  each  case. 

It  remains  to  inquire  whether  this  question 
can  be  considered  an  open  one  in  this  state. 
The  question  before  us  is  doubtless  supposed 
by  many  to  have  been  settled  in  the  case  of 
Lake  8hore  dM.  8.R  Co.  v.  Miller,  25  Mich. 
274.  and  it  canoot  be  denied  that  the  ayUabos 
of  that  case  would  confirm  the  opinion.  The 
facts  in  that  case  were  these:  The  plaintiff,  a 
woman,  was  riding  with  Eldridge,  i^iog  in 
his  employ.  The  wagon  was  struck  upon  a 
railway  crossing,  near  which  was  a  wood  pile 
belonging  to  the  defendant,  which  obscured 
the  view  of  the  railroad.  The  only  allusion  to 
the  question  here  discussed  arose  as  follows: 
The  court  said:  "So  that  the  only  negligence 
which  can  be  claimed  in  the  mode  of  running 
the  train  must  rest  upon  the  ground  that  tlie 
company,  having  obscured  the  view  and  dead- 
ened the  sound  of  the  approaching  train  by  the 
mode  of  piling  their  wood,  were  tx>und,  for 
that  reason,  to  run  at  much  less  than  thdr 
usual  rate  of  speed  in  approaching  that  cross- 
ing, or  to  keep  a  fiagman  there,  or  use  some 
other  extra  means  to  warn  people  traveling  the 
highway  of  the  approach  of  trains  from  the 
west.  The  materiality  of  this  question  mnst 
depend  upon  another, — whether  the  plaintiff's 
own  negligence,  or  that  of  Eldridge,  who  was 
driving  the  team,  contributed  to  the  injury, 
within  the  meaning  of  the  generally  aetUed 
rule  upon  this  subject;  for,  as  she  was  riding 
with  Eldridge,  the  owner  and  driver  of  the 
team,  any  negligence  of  Eldridg^  equally 
affects  her  rights  in  this  suit,  as  was  properiy 
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lield  by  the  oourt."  It  will  be  noticed  that  the 
•ubject  ii  pesfled  without  discussion  and  the 
court  proceeds  with  a  lengthy  rcTlew  of 
the  doctrine  of  contributory  and  comparative 
negligence.  On  page  286  the  court  states  the 
established  facts,  among  which  are  the  follow- 
ing: "Eldridge  was  slightly  deaf ,  but  the  plain- 
tiff  herself  was  not'^  "They  kept  on,  still 
upon  the  walk  (the  train  in  sight),  not  stopping 
to  listen,  and  looking  neither  to  the  right  nor 
the  left,  neither  up  nor  down  the  track. 
They  are  almost  upon  it.  He  (the  witness) 
still  thinks  they  will  stop,  but  they  move 
steadily  on/'  etc.  Again,  "no  logic  can  find 
in  it,  or  extract  from  it  [the  evidence],  the 
faintest  manifestation  of  common  prudence, 
which  the  drcamstances  demanded,  in  ap- 
proaching the  crossing."  The  court  finds 
from  the  testimony  of  the  plaintiff  herself  that 
neither  Eldridge  nor  herself  used  anv  caution 
whatever.  One  of  two  things  mast  be  admit- 
ted, under  the  facts  stated,  viz.  (1)  that  plain- 
tiff was  relieved  from  all  responsibilitv  by  the 
fact  that  she  was  riding  with  Eld  ridge,  and 
was  under  no  obligation  to  look  for  the  train; 
or  (2)  that  the  failure  to  do  so  was  contributory 
negligence  upon  her  part,  which  should  have 
precluded  a  recovery  by  her,  in  which  case  the 
question  of  imputed  negligence  was  unimpor- 
tant. The  opinion  apparently  takes  the  latter 
view,  so  far  as  plaintiff's  own  negligence  is 
oonoemed,  where  it  says,  "I  think  the  evi- 
dence tended  affirmatively  to  prove  actual  and 
groea  negligence  on  their  part,  which  con- 
tributed directly  to  produce  the  inlury  com- 
plained of."  From  the  finding,  I  think  it  may 
be  said  that  the  question  before  us  was  not 
necessarily  involved  in  the  MiUer  Gate,  and 
that  it  was  not  considered  the  controlling  point 
If  it  is  to  be  treated  as  conclusive,  against 
the  overwhelming  weight  of  authority  m  the 
United  States  ana  En^and,  we  shall  apparent- 
ly accept  an  incidental  remark  in  an  opinion 
as  decisive  upon  an  important  principle,  which 
dewrrcd  a  full  discossion  before  being  settled. 


An  examination  will  show  that  this  decisloB 
has  never  since  been  applied,  beyond  a  reoog* 
nitioQ  of  the  doctrine  in  cases  where  it  was  not 
involved  in  the  decision.  It  was  mentioned 
and  recognized  in  Cttddif  v.  Horn,  46  Mich. 
596,  41  Am.  Rep.  178,  but  the  court  disposed 
of  the  case  upon  the  ground  that  the  passenger 
upon  a  yacht  had  not  control  of  the  nunage- 
ment 

In  Sehindler  ▼.  MUtoaukee,  L.  8.  d  W,  R. 
Co.  87  Mich.  411,  the  court  again  recognized 
the  rule;  saying  that  it  was  settled  in  LakB 
Shore  A  M,  S.  R,  Co,  v.  MiUer,  but  that 
it  did  not  apply,  because  the  defendant  was 
guilty  of  wantonness.  The  plaintiff  was  a 
child  riding  with  a  neighbor.  Mr,  Juatioe 
Champlin,  m  a  dissenting  opinion,  protested 
against  the  doctrine.  87  Mich.  419.  In  Bat- 
tUhiU  V.  Rumphreif,  64  Mich.  609,  Mr.  Jus- 
tice Morse  uses  the  following  language:  "I 
am  not  content  to  let  the  question  pass  as  a  set- 
tled one  in  this  state.  At  least,  I  am  not  will- 
ing to  assent  to  the  proposition  that  the  negli- 
gence of  any  other  person  can  become  the 
contributory  negligence  of  a  plaintiff  with- 
out his  fault  Id.  608.  In  the  case  of  Shippff 
V.  Au  SabU,  85  Mich.  292,  Mr.  Jvstiee  Morse 
expressed  satisfaction  with  the  views  in  the 
BaUiihiU  Ca$e,  and  added,  "I  am  also  satisfied 
that  the  great  weight  of  authority  in  this 
country  is  opposed  to  the  contention  of  the 
defendants."  In  neither  of  these  cases  was 
the  doctrine  of  Lake  Shore  db  M.  8.  R.  Co.  v. 
Milter  applied.  It  seems,  therefore,  that  the 
authority  of  the  case  of  Lckke  Shore  AM.S.R. 
Co.  V.  MiUer  has  been  repeatedly  questioned. 
The  time  has  arrived  when  the  question  must 
be  settled.  I  tbink  it  should  be  in  coAformity 
to  the  weight  of  authority,  and  the  better  rule. 
The  judgment  should  be  reversed,  and  a  new 
trial  ordered. 

McOratht  Ok,  J,,  ooncorred  with  Hoo1b> 
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AMERICAN  SUNDAY  SCHOOL  UNION. 

AppL, 

9. 

John  TAYLOR,  Receiver  of  Taxes,  et  al 

a8lFa.807.) 

An  InstltutiOB  of  irarely  imblle  ehartt^* 
sueh  mm  the  AmeriCAii  Simday  Sehool 
Union*  is  not  exempt  firom  taaEation  on 

property  used  in  oarryioff  on  a  book  store  in 
wbloh  are  sold  not  only  Its  own  pubUoattoos  but 
other  standard  works  in  order  to  aid  In  making 
the  business  self-supporting,  aJtbouirh  the  profits 
of  the  business  axe  devoted  to  the  purpose  of  the 
oharity. 

(iraUaiiu,  J.,  d<M0RtiL) 

NOTB.^-Tlie  question  presented  In  tbe  above  ease 
lias  been  annotated  with  tbe  case  of  Book  Agents 
of  M.  &  Church,  Routb  v.  Hlnton  (Tenn.)  19  L.  B. 
A.  280,  in  which  the  deoislon  sustained  the  exemp- 
tion. 

«IL.R  A. 


(Aprfl  80,  IBM.) 

APPEAL  ty  plaintiff  from  a  decree  of  the 
Court  of  (jommon  Pleas,  No.  4,  for  PhlU- 
delphia  County  in  favor  of  defendant  in  a  pro- 
ceeding brought  to  enjoin  tbe  collection  of 
certain  taxes  which  had  been  assessed  against 
complainant.    Jfflrmed. 

The  facts  are  stated  in  the  opinions. 

Mean,  Rowland  ETans  and  R.  L.  Ask- 
hnrst*  for  appellant: 

There  would  seem  to  be  do  doubt  that  this 
is  a  charitable  institution. 

BSpieeopal  Academy  v.  Philadelphia^  160  Pa. 
572:  Bispham,  £q.  g^  121,  122;  Perrv,  Tr. 
S  700;  AttyOen.  v.  Stepney,  10  Yes.  it.  22; 
Winelow  v.  Cumminge,  8  Cush.  869;  Blise  ▼. 
American  Bihle  Soe.  2  AUen.  885;  Domeetie  db 
Foreign  Missionary  SoeTe  App.  80  Pa.  425; 
Charitable  Soe.  of  the  BvangeUeal  Aeeo^e  App. 
85  Pa.  816;  Pickering  v.  ShotwU,  10  Pa.  26; 
Donohugh'i  App.  86  Pa.  806. 
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It  cannot  be  alleged  or  pretended  that  any 
element  of  personal  profit  to  any  one  entered 
into  our  chartered  purpose  or  was  inherent  in 
the  desi^  of  the  corporate  life. 

A  charitable  institution  does  not  lose  its 
character  as  a  charity — in  the  purview  of  the 
law  relatinfi^  to  taxation — by  dispensing  a  part 
of  its  charitable  work  for  a  pecuniary  return 
sufScient  to  cover  expenses,  any  occasional  ex- 
cess of  receipts  over  disbursements  being  ap- 
plied to  general  purposes  of  the  society,  so  that 
there  is  no  element  of  private  or  corporate 
gain. 

Episcopal  Academy  ▼.  Philadelphia  and 
DonohugKs  App,  supra;  Tour^  Men's  Chris- 
tian Asso,  V.  tkmohugh,  IW.lf.Q.  208;  Phil- 
addphia  v.  Women's  Christian  Assn.l2b  Pa.  573. 

Meksrs.  Charles  F.  Warwick  and  E. 
Spencer  Miller »  for  appellee: 

The  American  Sunday  School  Union,  so  far 
as  that  part  of  its  business  carried  on  in  the 
store  is  concerned,  is  practically  a  trading  cor- 
poral ion.  It  is  engaged  in  mercantile  business 
for  the  purpose  of  deriving  revenue. 

Toung  Men's  Christian  Asso,  v.  Donohugh,  7 
W.  N.  C.  208;  Philadelphia  v.  Barber,  160  Pa. 
123. 

It  would  seem  to  be  a  gross  wroog  that  two 
book  stores,  perhaps  aajolning  each  other, 
should  be  discriminated  so  seriously  as  they 
might  be  if  appellant's  contention  were  sus- 
tained. 

That  furnishing  support  to  a  charity  would 
be  free  of  taxation.  The  one  next  door  would 
be  always  subject  to  this  obligation.  At  criti- 
cal seasons  when  prices  are  cut  very  closely, 
this  consideration  might  be  very  serious,  enab- 
ling one  establishment  to  ruinously  underbid 
the  other. 

Dean*  /.,  delivered  the  opinion  of  the 
court : 

The  corporation  known  as  the  American 
Sunday- School  Union  has  its  principal  place 
of  business  in  the  city  of  Philadelphia.  It 
occupies  No.  1,122  Chestnut  street,  the  lot 
fronting  on  the  street  85  feet,  and  extending 
back  to  Sansom  street,  285  feet.  The  build- 
ing is  large  and  valuable,  and  covers  the 
whole  lot.  The  society  was  incorporated  by 
special  act  of  assembly  in  1845.  Its  purpose, 
as  declared  in  the  second  section  of  the  act, 
is  "the  erection  and  maintenance  of  Sunday 
schools,  and  the  publication  and  circulation 
of  moral  and  religious  publications."  It  is 
a  corporation  with  no  capital  stock,  declares 
no  dividends,  and  divides  no  profits.  It  is 
carried  on  for  benevolent  and  religious  pur- 
poses. The  board  of  revision  of  taxes  on  the 
city  of  Philadelphia  rated  its  proi>erty  on 
Chestnut  street  at  $158,000.  Of  this  valua- 
tion, $28, 000  was  stricken  off  as  exempt  from 
taxation:  the  remainder,  $130,000,  was  as- 
sessed at  the  city  rate,  $1.85  per  $100,  mak- 
ing $2,408,  for  each  of  the  years  1891  and 
18S2.  The  Sunday-School  Union,  the  plain- 
tiff, filed  this  bill  to  enjoin  the  defendant, 
the  receiver  of  taxes,  from  collecting  this 
assessment,  averring  that  its  purpose  as  dis- 
closed by  its  charter,  and,  as  carried  out  in 
the  building  on  1,122  Chestnut  street,  was 
that  of  a  purely  public  charity,  and  it  was 
therefore  exempt  from  all  taxation.    The  de- 

88L.a  A. 


fcndant  denies  that  plaintiff  is  such  charit- 
able institution  as  is  by  law  exempt  ftom 
taxation,  and  avers  that  the  premises  de- 
scribed arc  occupied  and  used  mainly  in 
carrying  on  the  business  of  manufacturing 
and  selling  books  and  other  articles  of  mer- 
chandise. W.  W.  McEeehan,  Esq.,  was 
appointed  master,  whose  finding  of  facts  and 
conclusions  of  law,  in  a  Tery  concise  and 
clear  report,  are  with  the  plaintiff.  On  ex- 
ceptions being  filed  by  the  city,  the  learned 
judge  of  the  court  below  differed  with  the 
master  in  his  legal  conclusion  from  the  facts, 
and  dismissed  the  bill.  From  this  decree, 
plaintiff  brings  this  appeal. 

The  master  finds  these  material  facts,  on 
which  he  bases  his  opinion  that  the  society 
is  exempt  from  taxation:  *'For  many  yean 
the  society  issued  its  publications,  and  sold 
them  to  Sundav  schools  and  to  the  public  be- 
low the  cost  of  production,  in  order  to  bring 
them  within  the  reach  of  all.  Subsequently, 
the  contributions  of  the  public  being  insuf- 
ficient to  continue  the  plan,  the  managers 
were  compelled  to  place  the  public  operations 
of  the  society  upon  a  basis  that  would  be 
self-supporting.  This  is  now  the  policy  of 
the  association ;  but  it  is  not  its  aim  to  make 
money,  and,  if  any  profits  are  realized  be- 
yond what  are  absolutely  necessary  to  main- 
tain the  public  operations,  the  surplus  is 
used  in  promoting  the  missionary  work  and 
establishing  Sunday  schools  in  need^  com- 
munities, and  in  the  gratuitous  distribution 
of  its  literature."  Then,  further,  he  finds 
that  the  first  fioor  of  the  Chestnut  street  end 
of  the  society's  building  "is  devoted  to  re- 
tail and  wholesale  sales ;  and  the  south  part, 
towards  Sansom  street,  is  used  for  stock  in 
large  quantities,  kept  there  for  filling  orders* 
and  where  it  is  packed  and  shipped.^  And, 
further,  in  the  salesroom  on  Chestnut  street, 
publications  of  the  society  and  publications 
other  than  those  of  the  society  are  sold  at  the 
prices  at  which  they  are  sold  by  the  other 
booksellers  of  the  city  of  Philadelphia.  No 
publications  are  allowed  to  be  sold  which  are 
not  of  a  high  moral  character,  but  such  stand- 
ard works  as  Webster's  Dictionary  and  sim- 
ilar publications  are  kept  by  the  society,  and 
sold  to  their  regular  trade,  although,  as  a 
rule,  persons  asKing  for  standaiti  publica- 
tions are  referred  to  other  booksellers.  The 
publications  not  issued  by  the  society,  but 
sold  by  it,  are  so  sold  in  order  to  aid  it  in 
making  its  business  self-supporting.  The 
master,  on  these  facts,  concluded  the  society 
was  wholly  exempt  from  taxation  ;  the  court, 
that  it  was  not.     Which  was  right? 

Conceding  the  fact  that  the  society  is  an 
"institution  of  purely  public  charity,"  and, 
as  such,  exempt  from  taxation,  it  seemn  to  us 
such  an  institution  ma^,  as  an  aid  to  the  ac- 
complishment of  its  primary  object,  carry  on 
a  business,  or  use  part  of  its  property  for 
a  business  purpose,  which  renders  such'busi- 
ness  or  such  part  of  its  property  taxable. 
The  first  fioor  of  the  society's  Chestnut  street 
building  was  used  for  purely  business  pur- 
poses, and  its  business  was  conducted  in  thai 
location  for  the  avowed  purpose  of  profit. 
As  the  master  finds,  in  the  first  years  of  the 
society's  operations  it  sold  its  books  at  less 
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tlian  ooBt,  but,  finding  this  plan  was  not  on 
the  whole  sucoessful,  "the  managers  were 
compelled  to  place  the  public  operations  of 
the  society  upon  a  basis  that  would  be  self- 
supporting;"  that  is.  Uiey  established  and 
maintain  upon  one  of  the  most  eligible  and 
valuable  sites  of  the  city  a  book  store  for 
profit.  In  this  they  sell,  not  only  the  so- 
ciety's own  publications,  but  others.  While 
they  confine  their  trade  to  **  publications  of  a 
high  moral  character,  ana  such  standard 
wurks  as  Webster's  Dictionary  and  like 
works, "  this  in  no  way  negatives  the  business 
character  of  the  enterprise.  There  are  but 
few  reputable  booksellers  anywhere  who 
would  wish  a  trade  in  immoral  books,  or  in 
publications  otlier  than  meritorious.  Nor 
does  the  fact  that  the  profits  gathered  on  the 
counter  of  the  book  store  are  devoted  to  tiie 
primary  object  of  the  charity,  which  is 
purely  public,  in  any  degree  affect  the  char- 
acter of  the  trading  for  commercial  enterprise. 
Every  dollar  the  society  expends  is  some 
charitable  contributor's  gains  or  profits  from 
some  business  not  charitable.  Ii  such  con- 
tributor devoted  the  whole  of  his  profits  from 
the  sale  of  dry  goods,  groceries,  or  books  to 
promote  this  particular  charity,  that  fact 
would  not  make  the  source  of  such  profit  a 
purely  public  charity ;  and  if,  as  the  master 
has  found,  the  society  was  compelled  to  put 
a  part  of  its  operations  on  a  basis  that  was 
■elf- supporting,  by  starting  a  book  store  to 
sell  books  only  of  a  high  moral  character  and 
standard  publications,  that  is  trade.  That 
the  entire  profits  of  this  branch  of  the  busi* 
ness  are  devoted  to  the  purposes  of  the  charitv 
no  more  changes  its  business  nature  than  if, 
instead  of  a  lK)ok  store,  the  society  had  estab- 
lished and  carried  on  a  shoe  store.  It  might 
have  operated  a  farm  or  a  rolling  mill  with 
the  same  end  in  view, — to  put  the  society,  as 
the  master  aotly  says,  on  a  basis  that  was 
self-supporting;  but  the  end  would  not  have 
exempted  the  business  from  taxation. 

It  is  clear  from  the  evidence  here,  that  the 
city  did  not  tax  any  portion  of  the  funds  paid 
by  pious  and  benevolent  contributors.  It 
sought  only  to  collect  a  tax  from  that  part  of 
the  business  which  was  purely  commercial. 
And  tliere  Is  no  injustice  in  this,  nor  any 
harshness.  The  commercial  operations  oc 
cupy  85  by  235  feet  of  the  most  valuable 
fiTound  in  the  city.  Its  location  is  pecul  iarly 
favorable  to  the  business  carried  on  there. 
The  large  municipal  expenditures  in  the  past 
have  i;reatly  increased  its  value.  The  mil- 
lions now  being  expended  and  that  will  be 
expended  in  the  future  will  still  further  en- 
hance the  price  of  the  land,  and  increase  the 
profits  of  the  business.  The  taxable  property 
of  other  dealers  and  real -estate  owners  in  the 
city  can  claim  no  exemption.  Why  should 
not  this  business  pay  its  fair  proportion  of 
the  taxes  ne^cessary  to  the  paving  of  streets, 
construction  of  sewers,  furnishing  of  light 
and  water,  maintaining  a  fire  department, 
supporting  a  police  force,  and  other  munici- 
pal objects?  To  exempt  this  book  store  from 
a  taxation  to  the  amount  of  $2,408  each  year 
is,  in  effect,  a  shifting  of  that  much  of  an 
Individuars  burden  to  the  shoulders  of  the 
public.     If  the  society  does  not  pay  it,  the 
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Seneial  public  must.  Another  individual 
ealer  in  the  same  business  must  pay  his  full 
share  of  taxation,  and  then  his  share  of  what 
his  rival  ought  to  pa  v.  Nor  is  this  conclu- 
sion a  novel  one.  The  board  of  revision  of 
taxes  has,  in  the  case  of  all  other  institutions 
of  a  like  character,  for  years  followed  a  sys- 
tem of  taxation  whereby  the  mercantile  part 
of  the  business  was  taxed,  and  the  **  purely 

Eublic  charity"  part  exempted.  The  Pres- 
yterian  Board  of  Publication  is  assessed  at 
$260,000,  whereof  $60,000  is  exempted:  the 
Amercian  Baptist  Publication  Society  is  as- 
sessed $225,000,  and  $20,000  is  exempt;  the 
Board  of  Church  Extension  of  the  Methodist 
Church  is  assessed  at  $25,000,  and  $7,000  is 
exempt ;  the  Toung  Men's  Christian  Associa- 
tion is  assessed  at  $400,000,  of  which  $210,000 
is  exempt.  The  board  of  revision  of  taxes, 
in  the  plerformance  of  their  manifest  duty  in 
these  cases,  as  in  the  one  in  hand,  seem  to 
have  carefully  separated  that  in  each  institu- 
tion which  was  a  **  purely  public  charity" 
from  that  which  was  commercial  in  its  char- 
acter, and  determined  the  liability  to  taxa- 
tion accordingly.  In  all  cases  of  this  kind, 
the  tendency  naturally  is  to  an  excessively 
liberal  construction  of  the  constitutional 
exemption;  a  construction  not  warranted, 
perhaps,  by  its  plain  restriction.  The  people 
knew  what  they  meant  when,  in  187^  they 
said  by  an  overwhelming  majority:    "The 

? general  assembly  may  by  general  laws  exempt 
rom  taxation  public  propertv  used  for  puD- 
lic  purposes,  actual  places  of  religious  wor- 
ship, places  of  burial  not  used  or  held  for 
private  or  corporate  profit,  and  institutions 
of  purely  public  charity. "  They  meant  noth- 
ing else  should  be  exempt  from  taxation. 
By  no  judicial  rule  of  construction  can  these 
words  be  made  to  mean  that  a  commercial 
enterprise  is  exempt  because  the  whole  profit 
of  it  goes  into  the  treasury  of,  and  it  is 
carried  on  by,  a  purely  public  charity.  In 
so  far  as  the  institution  is  charitable,  and  its 
revenues  are  derived  from  the  contributions 
of  the  charitable,  it  is  protected  by  the  con- 
stitution. But  if  such  institution  sees  fit  to 
engage  in  trade  for  the  purpose  of  increasing 
its  revenue,  or  making  any  part  of  its  busi- 
ness self-supporting,"  the  trade  part  of  its 
business  can  be  taxed,  and  ought  to  be. 

The  authorities  cited  by  the  learned  counsel 
for  appellant  on  their  facts  are  not  in  confiict 
with  what  is  here  decided.  In  Donohugh'9 
App,,  86  Pa.  806,  the  opinion  is  by  our 
Brother  Mitchell,  then  sitting  in  the  common 
pleas,  which,  on  affirmance,  was  adopted  as 
the  opinion  of  this  court.  The  Library  Com- 
pany of  Philadelphia  claimed  exemption, 
on  the  ground  that  it  was  a  ** purely  public 
charity."  It  appeared  that  the  use  of  the 
books  was  without  charge  to  all  who  used 
them  in  the  library  building:  to  all  mem- 
bers, within  certain  limitations,  who  took 
them  away  for  use;  and  to  all  persons,  for 
a  small  compensation,  who  took  them  away 
for  use,  and  gave  security  for  their  return. 
It  was  held  that  the  privilege  of  taking  away 
for  a  small  compensation  was  a  mere  regula- 
tion, and  not  part  of  the  fundamental  law  of 
the  corporation ;  but  that,  even  if  this  privi- 
lege was  repugnant  to  the  nature   of  the 
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charity,  the  privilege  would  be  void,  and  the 
public  character  of  the  charity  was  not 
thereby  changed.  In  Philadelphia  ▼.  Women's 
(ffiristtan  Aseo. ,  125  Pa.  072,  meals  and  lodg- 
ing were  furnished  to  all  women  dependent 
on  their  own  labor  for  support.  To  those 
able  to  pay,  a  small  charge  was  made,  but 
there  was  no  element  of  gain  or  profit,  the 
entire  revenue  not  nearly  equaling  the  ex- 
penditure. On  the  facts  it  was  declared  a 
^purely  public  charity,"  because,  whatever 
revenue  it  received  by  charges  was  wholly 
from  the  recipients  of  the  institution's 
bounty ;  the  payment  made  by  no  one  of  the 
beneficiaries  equaling  in  value  the  cost  of  the 
lodging  and  meals  obtained  by  her.  The  case 
was  decided  on  its  special  facts,  and  was 
rested  on  Donohugh*9  App,  In  the  case  of 
Bpiseapal  Academy  v.  Philadelphia,  150  Pa. 
565,  this  court  went  to  the  outside  limit  of 
liberality  in  construction  of  the  constitution. 
The  school  was  founded  and  endowed  by  pub- 
lic and  private  charity.  The  rates  of  tuition 
were  adjusted  with  a  view  to  make  the  school 
self-sustaining.  A  majority  of  the  pupils 
paid  full  rates,  a  small  number  half  rates, 
and  a  still  smaller  number  nothing.  It  was 
held  to  be  a  purely  public  charity,  because 
its  revenues  only  made  it  self-supporting, 
but  it  was  distinctly  intimated  that,  if  the 
revenues  had  gone  beyond  the  line  of  self- 
support,  it  would  not  have  been  exempt.  The 
decision  was  rested  on  Donohvph's  App,  and 
Philadelphia  v.  Women's  Christian  Asso. 

We  are  not  required  to  question  the  judg- 
ments in  these  cases.  They  differ  essehtialfy 
from  the  one  before  us  in  their  facts.  If  the 
Women's  Christian  Association  had  carried 
on  a  bakery,  meat  shop,  or  grocery,  that  the 
profits  therefrom  might  make  th«  public 
charity — the  lodging  and  boarding  house — 
self-supporting,  the  bakery  and  meat  cdiop 
would  not  have  been  exempt  from  taxation ; 
or,  if  the  Episcopal  Academy  had  carried  on 
a  ooal  yard  or  school-book  store  in  conjunc- 
tion with  their  school,  to  make  it  self-sup- 
porting, the  coal  yard  and  book  store  would 
not  have  beeo  exempt.  In  neither  of  the  cases 
cited  was  the  business  outside  of  or  disas- 
sociated from  the  charity.  In  each  case  it  was 
so  blended  with  the  "  purely  public  charity, " 
that  on  its  facts  it  was  difficult  to  draw  a 
distinction,  and  tlie  exemption  claimed  was 
sustained  by  this  court  on  the  special  facts. 
But  we  hold  in  this  case  that  carrying  on  a 
book  store,  or  any  business,  for  profit,  sub- 
jecis  such  business  to  taxation,  even  although 
the  whole  profit  therefrom  goes  to  the  princi- 
pal institution  for  purposes  of  **  purely  pub- 
lic charity. 

As  to  whether  the  proportions  exempt  and 
taxable  have  been  correctly  determined,  that 
is  a  question  with  which  we,  in  this  pro- 
ceeding, have  nothing  to  do.  Any  complaint 
on  that  score  can  only  be  heard  on  appeal  from 
the  decision  of  *^the  board  of  revision  of 
taxes." 

The  judgment  is  affirmed,  and  the  appeal  is 
dismissed,  at  costs  of  appellant. 

WilUams*  Jl,  dissenting: 
I  regret  that  I  am  constrained  to  dissent 
ODce  more  from  a  judgment  in  which  a  msk- 
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jority  of  my  brethren  seem  fully  to  concur. 
The  American  Sunday- School   Union    is  by 
common  consent  a  purely  publ  ic  chari  tjr.     Its 
work  is  as  wide  as  our  country.     It  is  un- 
denominational in  its  spirit,  itsoriranization, 
and  its  methods.    It  has  no  stoclc,   and  no 
possibility  of  personal  or  corporate  gain.     It 
IS  dependent  from  year  to  year  on  vol  unts- 
ry    contributions    from    churches,    Sunday 
schools,    and    individuals.     Whenever     the 
stream  of  money  which  now  pours  from  theso 
sources  into  its  treasury  shall  cease,  its  benefi- 
cent work  must  be  discontinued.     All    this 
seems  to  be  conceded  by  this  court,  and  tlie 
exemption  of  the  property  of  the  union  from 
taxation  would  not  be  questioned,  as  we  an- 
derstand,  but  for  the  fact  that  it  sells  books 
to  those  who  are  willing  to  pay  for  them,  in 
addition  to  giving  them  to  those  who  are  not 
able  to  buy.     This,  it  is  held,  puts  the  union 
in  the  position  of  stepping  outside  its  legi- 
timate work,  and  embarking  in  a  business 
enterprise  for  profit.    What  Is  its  legitimate 
work?    It  is  to  send  its  workers  or  mis- 
sionaries along  our  frontiers,  and  intosparsely 
settled  or  destitute  neighborhoods  whereyer 
they  may  be  found,  to  gatlier  the  you n  it  into 
Sunday  schools  for  moral  and  religious  in- 
struction, and  to  provide  for  them  a  whole- 
some literature.     Many  of  these  books  ars 
suitable  for  the  use  of  adults,  and  the  nocie^ 
seeks  to  supply  the  needs  of  individuals  ana 
families  by  gift  where  that  is  necessary,  bat 
by  a  sal  e  whenever  a  sale  is  practicable.     The 
price  received,  whatever  it  may  be,  makes  a 
gift  to  needy  persons  possible,  to  the  amount 
so  received,  beyond  what  the  society  could 
otherwise  give.     This  is  their  general   plan 
of  work.    The  building  now  subjected  to 
taxation  has  been  paid  for  out  of  donations 
made  for  that  purpose.    It  is  the  headquarters 
of   tiie  society.     The  editorial   work,    cor- 
respondence, and  office  work  are  done  in  this 
building.     Its  publications  are  stored  there. 
From  it  shipments  are  made  to  its  colporteurs, 
missionaries,  and  agents  in  every  part  of  the 
United  States.    The  room  fronting  on  Chest- 
nut street  is  fitted  up  as  a  salesroom,  and  in 
it  the  various  books  and  periodicals  of   the 
society  are  offered  for  sale,   together  with  a 
few   standard   books    like    Webster's    Dic- 
tionary.  This  is  one  of  the  methods  empi oyed 
to  put  the  publications  of  the  society  before 
the  public,  and  so  extend  their  usefulness. 
This  does  not  seem  to  me  to  be  entering  upon 
a  new  business,  but  a  natural  and  desirable 
department  of  its  proper  work.    It  is  easy  to 
see  that,  if  the  uuion  should  open  a  baker's 
or  a  butcher's  shop,  that  woulo  be  entering 
upon  a  new  and  unrel  ated  busi  ness.     The  fact 
that  the  profits  made  were  turned  over  to 
charitable  work  would  make  no  difference. 
It  is  not  the  use  to  be  made  of  the  profits, 
but  the  nature  of  the  business  done,  that  is 
to  be  considered  in  deciding  upon  the  ques- 
tion of  liability  to  taxation.    The  business 
done  by  the  union  is  divisible  into  two  de- 
partments, viz.,  the  organization  of  Sunday 
schools,  and  household  visitations  by  its  mis- 
sionaries, and  the  supply  of  Sunday  schools 
and  families  with  a  moral   and   religious 
literature.   Its  missionaries  sell  the  books  and 
periodicals  of  the  society  when  they  can. 
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Tliey  give  them  when  this  seenis  to  be  nec- 
essary. Precisely  thu  aame  thing  is  done  at 
their  building  on  Chestnut  street  They  make 
donations  of  books  and  they  make  sales.  The 
more  sales  made,  the  more  donations  can  be 
made  out  of  the  same  general  stock.  *  The 
entire  profits  from  sales  at  their  building 
appear  to  be  about  $2,000  per  annum.  This 
sum  should  ffo  to  increase  their  gifts  to  the 
destitute,  uy  this  decision,  however,  it  is 
subjected  to  taxation  on  $180,000  of  the 
valuation  of  its  property.  The  taxation  on 
this  sum  at  the  rate  of  2  per  cent— which  is 
not  far  from  the  average  rate  of  taxation  in 
this  city — will  swallow  up  these  profits,  and 
take  five  or  six  hundred  dollars  more  out  of 
the  gifts  made  by  the  benevolent  to  the  work 
of  the  society.  Elverv  dollar  thus  expended 
is  taken  from  the  destitute,  who  would  other- 
wise be  the  recipients  of  It ;  and  the  religious 
and  benevolent  work  of  the  society  is  di- 
minished to  that  extent.  The  application  of 
this  rule  to  the  Women's  Christian  Associa- 
tion would  subject  its  property  to  taxation, 
for  it  receives  for  the  food  and  lodging  it 
provides  nearly  or  quite  enough  to  meet 
Its  expenses ;  but  we  held  that  its  property 
was  exempt  notwithstanding.  Philadelphia 
▼.  Wamsn'M  Chrviiian  Am9o.  125  Pa.  072. 
Both  Lafayette  College  and  the  Episcopal 
Academv  received  tuitu  a  fees  from  those  able 
to  pay,  but  these  institutions  were  also  held 
to  be  exempt  from  taxation.  Northampton 
County  V.  Lafayette  College,  128  Pa.  182; 
Episcopal  Academy  y.  Philadelphia,  160  Pa. 
565. 

The  great  hospitals  of  this  city  charge  those 
who  are  able  to  pay  for  their  care  and  treat- 
ment, and  use  the  money  so  received  to  help 
sustain  the  institutions ;  but  under  the  rule 
laid  down  in  this  case  it  is  not  easy  to  see 
why  the  hospital  that  does  this  should  not  be 


taxed.  The  same  basis  for  taxation  exists  in 
both  cases.  Most  of  the  business  done  by 
both  is  done  gratuitously.  Some  services  are 
rendered  by  the  hospital,  some  books  are 
furnished  by  the  union,  to  those  who  are  able 
and  willing  to  pay  for  what  they  get.  The 
money  so  received  helps  to  pay  for  servicea 
rendered  and  books  furnished  to  those  who 
cannot  pay,  and  the  capacity  of  both  the 
hospital  and  the  union  to  extend  its  benefao- 
tions  is  increased  correspondingly.  The 
Toung  Men's  Christian  Association  building 
stands  on  wholljr  different  ground.  The  first 
floor  of  this  building  was  not  built  for  use 
in  the  work  of  the  association,  but  for  rent 
to  merchants,  and  is  in  the  actual  occupancy 
of  tenants  who  pay  rent.  The  building  of 
the  Sunday- School  Union  is  occupied  wholly 
with  its  own  appropriate  work.  It  produces 
no  income.  The  sales  of  publications  made 
there,  whether  at  a  profit,  at  actual  cost,  or 
half  cost,  are  in  aid  of  the  gratuitous  dis- 
tribution of  the  same  publications  among 
those  who  are  unable  to  buy  them.  I  cannot 
bring  myself  to  doubt  that  the  judgment  of 
the  court  below  should  be  reversed  and  this 
property  held  to  be  exempt  from  all  taxation. 
But,  if  I  found  myself  in  doubt.  I  would 
resolve  that  doubt  in  favor  of  a  society 
devoted  to  a  work  of  the  purest  and  broadest 
Chiistian  charity.  Kotwi  thstandi  ng  the  wail 
of  a  modern  poet,  Christian  charitv  is  not  a 
rarity  **  under  the  sun, "  but  one  of  the  crown- 
ing excellencies  of  the  civilization  of  our 
age  and  country;  and  the  institutions  and 
agencies  it  has  organized  for  the  relief  of 
suffering  and  for  the  moral  uplifting  of 
society  should  receive  the  fullest  measure  of 
the  protection  which  our  constitution  and 
laws  provide  for  them.  I  would  reverse  the 
judgment  appealed  from,  and  grant  the  relief 
prayed  for. 
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ATTORNET  GENERAL,  ex  rd.  John   T. 
RICH,  Governor, 

e. 

John  W.  JOCHIM. 
( JCioh. ) 

1*  A  pnbUe  offlee  la  not  yroperty  within 
the  provision  of  tbe  Federal  Gonstttutlon  sjcalnst 
deprivation  of  property  without  due  prooeis 
of  law,  and  tberefore  that  provision  Is  not  vio- 
lated by  a  clause  in  a  state  constitution  givloir 
the  governor  power  to  remove  offloeis  for  gross 
neglect  or  mtefesaupce. 

8*  Dae  proomam  of  law  in  regpeet  to  the 
remoTal  of  an  ollloer  does  not  mean  a  trial 
by  a  ooDsUtutlonal  Judldary,  Imt  is  furolsbed  by 
the  govemor*s  Investigation  authorised  by  a 
state  constitution,  although  he  is  given  the 
power  not  only  to  decide  on  the  removal,  bot  to 
present  the  charges  and  employ  counsel  in  the 
investigation* 


8.  Grogs  BOffloet  Iter  wMdi  i 
the  board  of  eaiiTaaserg  maj  bo  ro- 
moTod  fi?ofls  oflieo  niay  exist  wlthoot  wiilfnl 
misconduct,  where  they  signed  grossly  inoorreofe 
retams,  which  they  signed  without  examination, 
having  turned  over  their  preparation  to  an  Irr^ 
sponsible  derk  having  no  offldal  relation  to  tbe 


4.  CaawaMlnfttorotiinuiofaaeleetloa 
Is  apartof  thodaty  ofthosoeretarjrof 
state*  for  gross  neglect  of  which  he  may  be  re- 
moved under  the  Michigan  constitution,  where 
he  is  one  of  three  offlcers  who  ssr  ciffieto  constitute 
a  board  of  canvassers. 

5*  An  express  eoBstltntloiial  proTlsloa 
for  the  remowal  of  olBeers  by  the  governor 
for  gross  neglect  is  not  nulllifed  l^  the  fact  that 
the  power  of  impeachment  by  the  legislature 
does  not  extend  to  such  cases. 

6.  A  notice  bj  the  g^wemor  to  an  oflleer 
of  an  investigation  of  f^roonds  ft>r  bis 


Non.~The  power  of  summary  removal  of  offi- 
cers Is  considered  on  a  full  review  of  authorities  in 
a  note  to  Tralaor  v. Wayne  Oouoty  Auditors  (Mioh.4 
16  Lb  R.  A.  fM,  which  includes  a  question  as  to  the 

28  L.R.  A. 


nsture  of  the  proceeding.  The  present  case  con- 
eiders  that  proceeding  with  reference  to  the  consti- 
tutional requirement  of  due  process  of  law  and  is 
an  Important  addition  to  the  subject. 


too 
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removal  !■  not  a  judicial  writ  wbloh  must  lie 
fn  the  name  of  the  people,  nor  such  an  offloial  act 
as  needs  authentication  by  the  great  seal,— especi- 
ally when  directed  to  the  officer  who  is  In  oharge 
of  the  seal. 

(March  20.  1894.) 

APPLICATION  for  a  writ  of  quo  warranto 
to  oust  defendant  from  the  office  of  secre- 
tary of  state  ID  accordance  with  an  order  of  the 
governor  removing  him  therefrom.  Judgment 
nf  autier  entered. 

The  facts  are  stated  in  the  opinion. 

Mesen,  Cahill  ft  Ostrajider  and  Geer 
ft  Williams,  for  relator: 

If  the  governor  bas  acted  within  his  Juris- 
diction, his  conclusions  would  be,  upon  well- 
settled  princip1efl,final  as  to  all  questions  of  fact, 
even  in  a  direct  proceeding  to  review  his  action, 
if  such  a  review  were  possible;  but  in  a  collat- 
eral proceeding,  like  the  present,  the  judgment 
of  the  governor,  like  that  of  any  other  court, 
officer,  or  body,  acting  within  a  lawful  juris- 
diction, is  conclusive  as  to  law  and  fact. 

Throop,  Pub.  Off.  896. 

Section  8  of  article  12  of  our  Constitution  is 
not  in  conflict  with  the  14th  Amendment  to 
the  Federal  Constitution. 

People  V.  Siuart,  74  Mich.  411;  Sullivan  v. 
Fiavg,  10  L.  R.  A.  268.  82  Mich.  548;  Ken- 
nard  v.  Uminana,  92  U.  8.  480,  23  L.  ed.  478; 
Bouman  v.  Lems,  101  U.  8.  80,  25  L.  ed.  992; 
Burtado  v.  California,  110  U.  8.  616, 28  L.  ed. 
282. 

It  is  a  common  provision  in  national,  state, 
and  municipal  governments,  that  the  presi- 
dent, governor,  or  mayor  shall  have  the  power 
of  removal  for  cause.  Such  a  power  is  abso- 
lutely essential  to  the  proper  exercise  of  public 
functions,  and  is  clearly  within  the  authority 
of  the  sovereiim  power. 

People  V.  Whitloek,  92  N.  Y.  191;  DuOam 
T.  WiUeon,  68  Mich.  892,  61  Am.  Rep.  128. 

In  Gager  v.  Chippewa  County  Suprs,  47 
Mich.  168,  this  court,  speaking  of  a  similar 
proceeding  before  the  board  of  supervisors, 
said:  "So  far  as  time  and  notice  of  hearing 
are  concerned  the  board  of  supervisors  do  not 
act  in  strictness  as  a  court,  but  as  a  public 
board  authorized  to  use  their  own  times  and 
methods  subject  only  to  the  condition  that  no 
one  shall  be  removed  without  charges  and 
reasonable  notice,  nor  without  full  opportunity 
to  be  heard." 

It  was  claimed  on  the  hearing  before  the 
governor,  that  the  charges  and  specifications 
were  defective  in  that  they  did  not  al1e?e  that 
respondent's  neglect  of  duty  was  willful. 

The  charge  is  in  the  language  of  the  consti- 
tution, and  it  has  been  many  times  held  in 
this  state  that  a  criminal  offense  charged  in 
the  language  of  the  statute  is  sufficient. 

Peo^  V.  Kent,,  1  Doogl.  (Mich.)  42;  BiceY. 
People,  16  Mich.  9:  Dvrand  v.  People,  47  Mich. 
882;  Wharton,  Crim.  PI.  &  Pr.  §  220. 

Negligence  in  a  legal  sense  is  a  failure  to 
ol»erve  for  the  protection  of  the  interests  of 
another,  that  degree  of  care,  precaution,  and 
vigilance  which  the  circumstances  demand. 

Kay,  Negligence  of  Imposed  Duties,  p.  861. 

Negligence  is  the  absence  of  care,  accord- 
ing to  circumstances. 
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FranJtford  d  B.  Tump.  Co.  t.  Philaddphim 
d  T.  R,  Co.  54  Pa.  846. 

Negligence  consists  in,  (1)  legal  duty  to  use 
care:  (2)  a  breach  of  that  duty;  (8)  the  absence 
of  distinct  intention  to  produce  the  precise 
damage,  if  any,  which  foUowa 

Shearm.  &  Redf .  Neg.  ^^  5,  6. 

Neglgence  excludes  the  idea  of  willful  in- 
tention to  do  the  wrong  accomplished. 

The  distinction  between  negligence  and  gross 
negligence  is  one  of  degree,  and  not  of  kind. 

Wilson  Y.  Brett,  11  Mees.  &  W.  113;  MH- 
toaukee  d  St,  P.  R  Oo.y.  Arms^  91  U.  S.  494, 
28  L.  ed.  876. 

Gross  neglect  is  the  want  of  that  caie  which 
every  man  of  common  sense,  under  the  cir- 
cumstances, takes  of  his  own  property. 

2  Kent,  Com.  560. 

Some  writers  classify  negligence  as  gross 
negligence,  ordinary  cecrlig  nee  and  slight 
negligence;  but  this  classification  only  indicates 
this: '  that  under  the  special  circumstances 
great  care  and  caution  were  required,  or  only 
ordinaiy  care,  or  only  slight  care. 

Cooley,  Torts,  *680. 

Gross  negligence  is  an  entire  failure  to  exer- 
cise care  or  the  exercise  of  so  slight  a  degree 
of  care  as  to  justify  the  belief  that  there  was 
an  indifference  to  the  interests  and  welfare  of 
others. 

International  d  O.  N.  B.  Oo,  r.  Cocke,  64 
Tex.  161. 

So  far  as  it  is  possible  to  define  gross  negli- 
gence it  may  be  i^aid  to  Ite  such  absence  of 
care, — when  the  consequence  of  such  want  of 
care  would  appear  probable,  if  the  slightest 
thought  were  given,  but  where  it  is  not  given, 
— as  will  charge  the  person  so  negligent,  not 
necessarily,  with  an  intention  to  inflict  the  in- 
jury resulting  from  his  negligence,  but  with 
the  same  responsibility  as  though  he  had  actu- 
ally intended  it. 

Ray,  Negligence  of  Imposed  Duties,  868. 

Misconduct,  willful  maladministration,  or 
breach  of  good  behavior,  in  office,  do  noC 
necessarily  iinply  corruption  or  criminal  inten- 
tion. The  oflicfal  doing  of  a  wrongful  art,  or 
the  official  neglect  to  do  an  act  which  ought  lo- 
have  been  done,  will  constitute  tlie  offense,  al- 
though there  was  no  corrupt  or  malicioua 
motive. 

Mechem,  Pub.  Off.  457,  458,  and  cases  cited: 
Throop,  Pub.  Off.  868,  869. 

The  language  of  section  1,  srticle  12,  is 
broad  enough  to  cover  gross  neglect  of  duty, 
and  if  respondent  was  on  trial  before  the  sen- 
ate upon  articles  of  impeachment  containing 
the  charges  here  made,  he  could  properly  be 
convicted. 

Pom.  Const.  Law,  725-727;  Jndge  Lawrence, 
on  Law  of  Impeachment,  in  6  Am.  L.  Reg.  N. 
S.  641. 

The  duty  which  the  respondent  is  charged 
with  neglecting  is  one  expressly  imposed  by 
statute. 

How.  Stat.  §  214. 

Disobedience  of  such  a  statute  is  neglect  of 
official  duty. 

Was  it  gross  neglect  ? 

This  is  purely  a  question  of  fact  as  is  the 
question  of  ordinary  negligence. 

Cooley,  Torts.  6H2. 

The  object  of  art.  12,  section  8,  was  to  pro- 
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Tide  ameaDB  for  lemovlDg a  public  officer, who 
was  not  properly  diacbargiog  the  duties  of  his 
office,  when  the  legislature  was  not  in  session. 
If  it  had  been  intended  that  the  power  should 
only  be  exercised  in  cases  of  willful  or  corrupt 
acts,  it  would  have  been  easy  to  omit,  '*for 
gross  neglect  of  duty." 

The  Ixmrd  of  state  canyassers  were  not  act- 
ing judicially,  but  ministerially,  and  respond- 
<ent  cannot  invoke  the  rule  which  makes  judi- 
<;ial  officers  liable  only  for  willful  or  corrupt 
acts  as  laid  down  in  Aate  v.  HaUingM,  91  Neb. 
— ,  They  are  liable  to  removal  for  gross  ne- 
glect of  duty.  That  the  board  of  state  com- 
missioners do  act  ministerially  in  canvassing 
the  returns  see, 

ifayy.  Wayne  County  Cantaeeere,  94  Mich. 
512;  Andrevu^.OteegoUounty  Judge  of  Probate, 
74  Mich.  2a5;  CoU  y.  OUy  Bleetion  Cantaeeers, 
^Mich.  871;  Roemer  T.  Detroit  Gantaseen,  00 
Mich.  27;  Luee  ▼.  Mayhew,  18  Gray,  88;  Clark 
▼.  Hampden  County  Board  <tf  Examiners,  126 
Mass.  284. 

The  claim  of  counsel  that  the  14th  Amend- 
ment to  the  Constitution  of  the  United  States 
nullifies'section  8,  article  12,  of  the  State  Con- 
atitution  is  not  tenable.  The  incumbent  of  a 
public  office  has  no  property  right  in  or  title 
to  the  office. 

State  V.  Eawkine,  44  Ohio  St.  28,  and  cases 
cited;  Donahue  Y.  WiU  County,  100  111.  94. 

The  term  "due  process  of  law"  is  not  con- 
fined to  those  proceedings  which  are  had  in 
the  courts. 

Weimer  y.  BunJmry,  80  Mich.  211;  Stuart  ▼. 
Palmer,  74  N.  Y.  190,  80  Am.  Rep.  280;  Coo- 
iey.  Const  Lim.  p.  856. 

This  ludicial  power  to  determine  whether  a 
state  officer  has  been  guilty  of  gross  neglect 
of  duty  and  to  remove  him  from  office  if  found 
guilty  is  expressly  reserved  to  the  governor 
under  section  12,  article  8.  The  ezerdse  of 
this  power  has  been  upheld  in  numerous 
Kisses. 

P&>ple  V.  Btuart,  74  Mich.  411;  DuOam  y. 
WiUeon,  58  Mich.  898,  61  Am.  Rep.  128. 

The  constitutionality  of  the  act  giving  the 
power  to  remove  from  office  to  others  than 
those  connected  with  the  judicial  departments 
of  the  government  has  been  repeatedly  deter- 
mined by  this  court. 

FuUer  v.  EUU,  98  Mich.  96. 

Meesre,  John  Atkinson  and  Fred  A. 
Baker  for  respondent. 

Hooker* «/.,  delivered  the  opinion  of  the 
•court  : 

By  Const. ,  art.  8,  §  4,  and  by  Statute  (How. 
Stat.  §  202),  the  board  of  state  canvassers  is 
made  to  consist  of  the  secretary  of  state,  state 
treasurer,  and  commissioner  of  tiie  state  land 
office.  It  is  the  duty  of  this  board  to  can- 
vass the  returns  from  the  various  counties  of 
the  state,  and  declare  the  result  of  election, 
for  state  officers,  and  upon  constitutional 
amendments.  At  the  spring  election  in  the 
year  1898,  three  amendments  to  the  consti- 
tution were  voted  upon  by  the  electors  of 
the  state,  one  of  which  provided  for  an  in* 
oreaae  of  the  salaries  of  several  of  the  state 
officers,  including  the  three  mentioned. 
These  amendments  were,  by  the  board  of 
oanvassers,  declared  carried.    Subsequently, 
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the  returns  were  recanvassed  b¥  the  board, 
in  obedience  to  a  writ  of  manoamas  issued 
bv  this  court,  when  it  was  found  and  de- 
clared that  the  amendment  relating  to  sala- 
ries was  defeated.  Proceedings  were  then 
taken  by  the  governor,  which  culminated  in 
an  order  by  him  removing  each  of  said  of- 
ficers from  his  office,  and  declaring  the  same 
vacant;  and,  respondents  refusing  to  sur- 
render their  respective  offices,  informations 
in  the  nature  of  quo  warranto  were  filed  in 
the  name  of  the  attorney-general,  upon  rela- 
tion of  the  governor,  to  try  their  right  to 
such  offices.  This  is  the  proceeding  against 
the  secretary  of  state. 

The  questions  in  the  case  are  raised  by  the 
replication  and  the  demurrer  of  respondent 
thereto.  In  answer  to  the  plea  which  asserts 
respondent's  election  and  accession  to  the 
office  of  the  secretanr  of  state,  the  replication 
sets  up  in  detail  the  facts  upon  which  the 
relator's  claim  is  based,  viz.:  That  relator 
was  the  duly  elected  and  acting  governor  of 
this  state ;  that,  as  such,  it  became  and  was 
his  duty,  under  section  8  of  article  12  of  the 
Constitution,  to  inquire  into  the  oonditicn 
and  administration  of  the  office  of  secretaij 
of  state,  and  the  manner  in  which  respondent 
performed  the  duties  of  such  office,  for  the 
purpose  of  determining  whether  said  respond- 
ent had  been  guiltv  or  gross  neglect  of  duty 
in  relation  to  his  duties  as  a  member  of  the 
board  of  state  canvassers,  and  to  remove  re- 
spondent from  said  office  for  gross  neglect  of 
duty,  if  he  should  be  found  guilty  wereof ; 
that,  a  charge  of  that  kind  £iving  come  to 
the  knowledge  of  the  relator,  he  caused  writ* 
ten  notice  to  be  served  upon  the  respondent, 
which  notice  required  him  to  appear  before 
the  relator,  and  show  cause  whv  he  should 
not  be  removed  from  his  office  of  secretary  of 
state,  for  gross  neglect  of  duty,  in  connection 
with  the  canvass  of  the  returns  in  relation 
to  said  amendment  relating  to  salaries  of 
state  officers,  such  notice  containing  specific 
charges  of  neglect,  as  shown  by  the  appended 
copy.*    The  replication  further  alleged  that 

^Bzeoutive  Oflloe,  Lansing,  Febroary  11.  1804. 
To  John  W.  Joohlm.  Secretary  of  State,  Joseph  F. 
Hanibitzer,  State  Treasurer,  and  John  O.  Berry, 
Commissioner  of  the  State  Land  Office,  Oomposlnff 
the  Roard  of  State  Canvassers— Gtontlemen:  Pub- 
lic charges  have  k>een  made,  and  have  oome  to  my 
koowledflre,  that  irrosB  errors  were  made  in  the  can- 
vass of  the  retams  of  votes  flriven  in  tbO'Varlous 
counties  at  the  election  held  in  this  state  on  the  first 
Monday  in  April,  A.  D.  IffK),  for  and  against  the 
adoption  of  **  Joint  Besolution  No.  10,  approved 
March  9, 1886,  entiUed  *  Joint  resolution  proposing 
an  amendment  to  section  one  (1),  article  nine  (9),  or 
the  Constitution  of  this  state,  relative  to  the  sal- 
aries of  state  offloers,*  **  by  which  it  was  made  to 
appear  that  such  amendment  to  the  Constitution 
bad  been  ratified  and  approved  by  a  majority  of 
the  electors  voting  tbereon,  whereas,  it  is  alleged 
that,  by  a  true  and  oorreot  canvass  of  the  returns 
of  such  votes,  the  eald  amendment  was  defeated. 
Under  the  power  granted  and  duty  imposed  upon 
me,  as  governor  of  this  state,  by  section  eight  rS) 
of  article  twelve  (12)  of  the  Constitution,  it  became 
neoeesary  to  inquire  into  the  administration  and 
condition  of  your  several  offices,  and  especially  into 
the  manner  in  which  you  have,  severally  and  col- 
lectively, performed  the  duties  of  the  board  of  state 
canvanerB,  of  which  yuu  are  ex  officio  members, 
for  the  purpose  of  determining  whether  yon  have 
been  guilty  of  gross  neglect  of  duty  in  the  matter 
of  can vasBlng  the  said  returns.  You  are  therefore 
severally  cited  and  required  to  appear  before  me, 
at  the  exeouti vd  office  in  the  dty  of  Lansing,  on  the 
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tbe  lespondent  appeared  by  counsel  before 
lelator,  and  movea  to  vacate  the  notice  and 
dismiss  the  charges,  for  reasons  mentioned 
therein  ;*  that  the  motion  was  denied :  tbat 
eyidence  was  introduced  in  support  of  the 
information,  as  follows:  (1)  The  returns 
from  the  several  counties  showing  the  vote 
upon  said  amendment.  (2)  The  canvass  of 
said  returns  purporting  to  have  been  made 
by  respondent  and  other  members  of  the 
board  of  state  canvassers  upon  May  16,  1893, 
from  which  it  appears  that  the  said  amend- 
ment was  carriea  by  a  majority  of  1,821 
votes.  (8)  The  canvass  of  said  returns  sub- 
sequently made  by  said  officers,  under  the 
order  of  the  supreme  court,  showing  the  de- 
feat of  said  amendment  by  11,455  votes.  (4) 
Vouchers  showing  the  amounts  paid  to  re- 
spondent and  other  members  of  said  board 
for  their  expenses  in  making  said  canvasses. 
(5)  A  stipulation  bv  counsel  tbat  a  short  time 

Srior  to  May  16,  1898,  respondent  was  noti- 
ed  by  his  clerks  that  a  tabulated  statement 
showing  the  votes  for  and  against  said  amend- 
ment had  been  prepared,  and  was  ready  to 
be  signed  by  the  members  of  the  state  board 
of  canvassers ;  that  thereupon  respondent  noti- 
fied the  other  members  of  said  board  by  tele- 
gram, in  response  to  which  they  came  to 
Lansing,  ana  signed  said  tabulated  state- 
ment prepared  by  their  clerks;  that  neither 
of  them  compared  or  examined  the  returns 
from  any  county,  nor  did  they  compare  them 
with  the  tabulated  statement  aforesaid ;  tbat 


they  relied  upon  what  their  clerks  stated 
about  such  statement  being  correct,  and,  be- 
lieving it  to  be  so,  signed  it;  and  that  was 
all  that  they  had  to  do  with  it.  The  repli- 
cation further  stated  that  no  evidence  was 
offered  upon  the  part  of  respondent ;  that  an 
order  adjudging  respondent  guilty,  and  re> 
moving  him  from  his  said  office,  was  there- 
upon made,  and  duly  served  upon  said  re- 
spondent, upon  the  19th  day  of  February, 
1893.  As  stated,  a  demurrer  to  this  replica- 
tion was  filed. 

The  important  questions  presented  by  this 
record  are  (1)  the  power  of  the  governor  to 
remove  respondent ;  (2)  the  sufficiency  of  the 
cause  alleged.  The  jurisdiction  of  this  court 
to  review  or  pass  upon  the  official  acts  of  a 
co-ordinate  branch  of  government  was  not 
discussed.  It  was  referred  to  in  the  brief  of 
counsel  for  the  relator,  with  an  express  dis- 
avowal of  a  desire  to  raise  the  question.  We 
shall  therefore  omit  a  discussion  of  that  sab- 
ject. 

Whatever  authority  the  governor  has  to  re- 
move respondent  must  be  found  in  section  8 
of  article  12  of  the  Constitution,  which  reads 
as  follows :  *^  The  governor  shall  have  power 
and  it  shall  be  his  duty,  except  at  such  time 
as  the  legislature  may  be  in  session,  to  ex- 
amine into  the  condition  and  administratioo 
of  any  public  office,  and  the  acts  of  any  pub- 
lic officer,  elective  or  appointed,  to  remove 
from  office  for  gross  neglect  of  duty,  or  for 
corrupt  conduct  in  office,  or  any  other  mis- 


fifteenth  day  of  Vehmarr,  1804,  at  one  o*oJook  in 
the  afternoon,  then  and  there  to  answer  to  (he  fol- 
lowlnff  speclflo  charges,  viz.:  (1)  That  you,  the 
said  John  W.  Joohlm.  secretary  of  state,  Joseph  F. 
Hambltser,  state  treasurer,  and  John  O.  Berry, 
oommteloner  of  tbe  state  land  ofBce,  who  are  the 
board  of  state  can  vasBers,  under  the  oonetitution 
and  laws  of  this  state,  were,  each  and  every  one  of 
you«  millty  of  gross  neglect  of  duty,  hi  this:  that 
you  did  not,  nor  did  either  of  you.  examine  the 
statements  or  returns  of  votes  from  the  several 
oountlea,  tiled  in  the  offioe  of  tbe  secretary  of  state, 
showing  the  number  of  votes  cast  for  and  against 
said  proposed  amendment  to  the  constitution  rela- 
tive to  toe  salaries  of  state  offloeis,  by  the  electors 
In  this  state  at  the  election  in  April,  18BB.  (2)  That 
you  were  seveitmy  guilty  of  gross  neglect  of  duty 
in  this:  that  you  did  not,  nor  did  either  of  you,  aa- 
owtain  and  determine  the  result  of  such  vote,  nor 
perform  with  due  and  proper  care  the  duties  re- 
nting to  canvassing  the  statements  and  returns 


from  the  several  counties  of  tbe  votes  given  at  sindi 
election  for  and  against  said  proposed  aroeDdmeot 
to  the  constitution,  required  of  and  imposed  upon 

Sou  as  members  of  said  board  of  state  canvassers, 
y  the  oonstltu  tlon  and  laws  of  this  state.  (9)  Tliat 
?rou  were  severally  guilty  of  gross  neglect  of  duty. 
n  this:  that  vou  made,  and  suffered  to  be  madeu 
gross  errors  in  the  canvass  of  the  statements  and 
returns  filed  In  the  office  of  the  secretary  of  state 
of  the  votes  given  in  the  several  counties  at  said 
election  in  Aprils  1886,  for  and  against  said  proposed 
amendment  to  the  constitution,  by  which  it  was 
falsely  made  to  appear  that  such  nropofied  amend- 
ment had  been  approved  and  ratlned  by  a  majority 
of  the  electors  voting  thereon,  whereas,  by  a  true 
and  correct  canvass  of  the  said  statements  and  re- 
turns, the  said  proposed  amendment  waff  defeated. 
(4)  Ton  are  further  required,  then  and  there,  to 
show  cause  why  you.  and  each  of  you,  should  not 
be  removed  from  ol&oe  for  gross  neglect  of  duty. 
John  T.  Rich,  Governor. 


*  Reasons.  (1)  Tbe  governor  has  no  power,  under 
section  eight  of  article  twelve,  or  any  other  pro- 
visions of  tbe  Ck>nstltutlon,  to  remove  the  respond- 
ents, or  either  of  them,  from  tbeir  respective  of- 
fices, for  any  misconduct  on  tbeir  part,  or  on  the 
part  of  either  of  them,  as  members  of  the  board  of 
state  canvassers..  (2)  The  power  of  the  governor 
under  section  eight,  article  twelve,  of  the  Consti- 
tution, is  confined  to  the  official  misconduct  of  tbe 
officers  therein  named,  in  the  performance  of  the 
duties  appertaining  to  each  of  said  officers,  separ- 
ately and  severally  considered;  and  it  does  not  In- 
ehide  such  duties  as  are  performed  by  such  officers, 
jointly  with  others,  as  members  of  constitutional 
<nr  statutory  bodies  or  boards.  (8)  The  house  of 
representatives,  under  sections  1, 2,  and  8.  article  12. 
of  the  Ck>nstttutlon,  has  the  sole  power  to  direct  an 
Impeachment  of  these  respondents  for  misconduct 
In  the  performance  of  their  duties  when  acting  as 
a  board  of  state  canvassers,  and  the  senate  has  ex- 
olufdve  jurisdiction  to  try  any  such  Impeaobment, 
(4)  The  charges  set  forth  in  the  notice  served  upon 
these  respondents  are  wholly  Insufflcleat,  and  fa- 
tally defective,  for  the  reason  tbat  it  is  not  alleged 
therein  tbat  the  neglect  of  these  respondents,  or 
any  of  them,  wasmtentional.  or  that  they,  or  either 
of  them«have  knowingly  and  designedly  neglected 
any  official  duty,  or  that  they,  or  either  of  them, 
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have  neglected  to  perform  any  duty  with  an  evfl 
intent,  or  for  any  Improper,  llleiral,  or  culpable 
purpose.  (6)  The  charges  contained  hi  salct  no- 
tice do  not  make  or  state  a  case  of  gross  nevlect 
of  duty,  within  the  meaning  of  section  cdgbt, 
article  twelve,  of  tbe  Constitution;  and  the  gov* 
ernor.  sitting  as  a  court  of  impeachment,  has  no 
Jurisdiction  or  power  to  render  judgment  or  re- 
moval thereon.  (6)  The  notice  served  on  respond- 
ents is  void  because  it  Is  not  **  In  tbe  name  of  the 
people  of  the  state  of  Michigan.**  as  required  by 
section  thirty-  five  of  article  six  of  the  Oonstitucion. 
and  it  is  not  authenticated  by  tbe  great  seal  nC  the 
state,  as  required  by  section  eiirbteen  of  article  five 
of  the  Ck>nstitution.  f7;  The  board  of  state  can- 
vassers is  created  by  the  oonstltu linn  of  this  state, 
and.  in  tbe  performance  of  tbeir  duties  and  fun<v 
tloos,  tbe  members  of  said  board.  In  tbe  absence  of 
conduct  on  their  part  amounting  to  a  criminal  of* 
f  ense,  are  not  subject  to  the  control  or  interferenos 
of  the  governor  of  the  state,  orof  any  other  branch 
or  deportment  of  the  government-;  and.  excepting 
the  power  of  the  legislature  to  determine  any 
cause  where  the  decision  of  tbe  statA  board  of  can- 
vassers is  contested,  tbey  are  answerable  or  amen* 
able  only  to  the  people  of  the  state,  by  whom  they 
were  elected  to  their  respective  offices. 


1804. 


AiTOBinET-QxirxsAL,  M  rel.  Rich,  v.  Jochim. 


706 


feasance  or  malfeasance  thcTein,  either  of  the 
following  state  officers,  to  wit :  The  attomey- 
iceneral,  state  treasurer,  commissioner  of  land 
ofiSce,  secretary  of  state,  auditor  general, 
superintendent  of  public  instruction,  or  mem- 
bers of  the  state  board  of  education,  or  any 
other  officer  of  the  state,  except  legislative 
and  judicial,  elective  or  appointed,  and  to 
appoint  a  successor  for  the  remainder  of  their 
respective  unexpired  terms  of  office,  and  re- 
port the  causes  of  such  removal  to  tJie  legis- 
lature at  its  next  session."  It  is  contended 
that  this  section  is  in  violation  of  the  amend- 
ment of  the  Constitution  of  the  United  States 
-which  provides  that  *'no  state  shall  deprive 
any  person  of  life,  liberty,  or  property,  with- 
out due  process  of  law."  U.  S.  Const. 
Amend.  14,  ^  1.  As  the  constitution  of  this 
state  contains  the  same  provision  (sec.  83, 
art.  6),  no  new  right  was  conferrJed  upon 
officeholders,  nor  was  any  modification  of  the 

Sower  of  the  governor  to  remove  officers  un- 
er  section  8,  article  12,  consequent  upon  the 
adoption  of  Uie  14th  Amendment.  Any  ques* 
tion  that  can  now  be  raised  upon  the  latter 
could  have  been  raised  under  the  former  at 
any  time  since  section  8,  article  13,  was 
adopted :  and  all  decisions  upon  section  82, 
article  6,  are  applicable  to  this  provision  of 
the  14th  Amendment,  unless  in  contravention 
of  federal  decisions  tiiereon.  To  sustain  this 
point  it  must  appear  (1)  that  the  removal 
from  office  is  a  deprivation  of  the  respondent 
of  his  propertv ;  and  (2)  that  it  was  sought 
to  be  accomplished  without  due  process  of 
law.  A  public  office  cannot  be  called  *^  prop- 
erty," within  the  meaning  of  these  consti- 
tutional provisions.  If  it  could  be,  it  would 
follow  that  every  public  officer,  no  matter 
how  insignificant  the  office,  would  have  a 
vested  right  to  hold  his  office  until  the  ex- 
piration of  the  term.  Publio  officers  are 
created  for  the  purposes  of  government. 
They  are  delegations  of  portions  of  the  sov- 
ereign power  for  the  welfare  of  the  public. 
They  are  not  the  subjects  of  contract,  but 
they  are  agencies  for  the  state,  revocable  at 
pleasure  by  the  authoritv  creating  them,  un- 
less such  authority  be  limited  by  the  power 
which  conferred  it.  In  the  case  of  Wyandotte 
V.  Drennan,  46  Mich.  480,  Mr.  Justice 
Cooley,  in  ^ivinff  the  opinion  of  the  court, 
said :  **  It  is  claimed,  however,  that,  when 
the  salary  is  fixed  at  the  time  when  the  office 
is  accepted,  the  acceptance  is  presumed  to 
have  the  salary  in  view,  and  a  contract  is 
thereby  effected  between  the  officer  and  the 
city,  which  neither  can  change  without  tiie 
consent  of  the  other.  This  is  a  position  that 
has  frequently  been  taken,  and  almost  as 
often  overruled.  Nothing  seems  better  settled 
than  that  an  appointment  or  election  to  a 
public  office  does  not  establish  contract  rela- 
tions between  the  person  appointed  or  elected 
and  the  public.  The  leading  case  of  Butl&r 
V.  Pennsylvania,  51  U.  S.  10  How.  402,  18 
L.  ed.  472,  has  been  universally  regarded  as 
having  settled  that  question,  and  it  has  been 
followed  by  decisions  in  numerous  cases. 
The  salary  or  other  compensation  is  therefore 
at  the  discretion  of  the  legislative  authority 
of  the  state,  or  of  such  other  authority  as  the 
legislature  has  seen  fit  to  intrust  it  to.    This 
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was  indirectly  recognized  in  PtopU  ▼.  Ih- 
trait,  88  Mich.  686,— a  case  which  is  in  point 
here.  It  is  said  on  behalf  of  the  defendant 
in  error  that  the  principle  above  stated  rests 
on  the  right  of  the  officer  to  resign  and  give 
up  his  office  at  any  time ;  and  it  is  further 
said  that  this  right  did  not  exist  in  the  case 
of  the  officer,  because  he  could  only  resign 
to  the  common  council, — the  very  body  that 
reduced  the  salary, — and  the  council  mi^ht 
keep  him  in  by  refusing  to  accept  his  resig- 
nation. Whether  the  council  could  In  this 
way  compel  the  recorder  to  continue  in  the 
performance  of  his  duties,  we  do  not  care  to 
consider  in  this  case,  because  we  think  the 
legislative  authority  over  the  subject  does 
not  depend  upon  the  existence  or  nonexistence 
of  any  such  power.  Officers  are  created  for 
the  public  good,  at  the  will  of  th^  legislative 
power,  with  such  powers,  privileges,  and 
emoluments  attachea  as  are  believed  to  be 
necessary  or  important  to  make  them  aocom* 
plish  the  purposes  designed.  But,  except  at 
it  may  be  restrained  by  the  constitution,  the 
legislature  has  the  same  inherent  authority 
to  modify  or  abolish  that  it  has  to  create; 
and  it  will  exercise  it  with  the  like  oonsid* 
erations  in  view.  Whoever  accepts  a  public 
office  must  accept  it  with  this  principle  of 
constitutional  law  in  view ;  and.  If  his  com- 
pensation is  reduced  below  what  seems  to 
nim  reasonable,  it  may-  be  a  hardship,  but  it 
is  not  a  legal  wrong.  The  legislative  power 
is  ample,  and  he  is  supposed  to  know  wliea 
he  takes  the  office  that  it  is  liable  to  be  ex- 
ercised."  The  legislature  may  remove  offl- 
cer8..not  only  by  abolishing  the  office,  but 
by  an  act  declaring  it  vacant,  as  was  done 
by  Act  140,  §  18,  of  the  Laws  of  1891.  iV0- 
pU  V.  Langdon,  40  Mich.  678 ;  Wayne  County 
Auditor$  v.  Benait,  20  Mich.  184.  And  it 
may  lodge  the  power  to  remove  from  statu- 
tory offices  in  boards  or  other  officers,  subjed 
to  statutory  regulations.  And,  while  it  can- 
not remove  incumbents  of  constitutional  of- 
flees,  it  is  not  because  of  an  inherent  differ- 
ence in  the  qualities  of  the  office,  but  because 
the  power  to  remove  is  limited  to  the  power 
that  creates.  The  constitutional  officer  is  an 
agent  of  government.  There  is  the  same  lack 
of  the  ingredients  of  contract,  and  the  same 
power  to  abolish  the  office  or  remove  the 
officer  by  amendment  of  the  constitution. 
Augusta  v.  Sweeney,  44  Ga.  468,  9  Am.  Hep. 
172 ;  Butler  Y.  PenneyU>ania,  61  U.  8.  10  How. 
414,  18  L.  ed.  477.  The  fact  that  some  cases 
hold  that  removals  from  office  cannot,  in  some 
instances,  be  made,  except  upon  cause  shown, 
upon  notice,  specific  charges,  and  after  a 
hearing  in  its  nature  judicial,  does  not  mili- 
tate against  this  doctrine.  These  cases  sim- 
ply hold  that  removals  are  limited  by  the 
power  of  the  people  or  legislature,  through 
the  constitution  or  statute,  not  that  a  vested 
property  right  is  involved  in  the  holding  of 
office,  or  tluit  removal  is  beyond  the  power 
which  creates  the  office  and  the  officer.  Nor 
does  it  follow  that  removal  from  office  is  a 
deprivation  of  the  officer  of  property,  because 
it  must  be  for  cause,  upon  specific  chareee, 
and  after  an  opportunity  to  be  heard.  Muiy 
cases  may  be  round  that  speak  of  the  disgrace 
of  removals,  and  the  right  to  hold  an  office 
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under  election.  Of  these  the  case  of  Page  ▼. 
Hardin,  8  B.  Hon.  672,  perhaps,  goes  the 
furthest.  The  case  of  Dullam  y.  WilUon,  58 
Mich.  898,  61  Am.  Rep.  128,  discusses  section 
8,  article  12,  holding  that  it  was  not  designed 
to  confer  upon  the  governor  a  power  to  re- 
move without  charges  and  hearing;  but  it 
recognizes  the  power  of  the  people  over  pub- 
lic offices,  and  sustains  the  authority  oi  the 
governor,  under  this  section,  to  remove  for 
cause.  Jfr,  JitMtiee  OhampHn  says:  *'That 
under  the  amendment  the  governor  was  vested 
with  the  power  of  determining  whether  the 
fll>ecified  causes  exist,  appears  to  me  too  plain 
for  serious  contradiction.  I  fully  concur  in 
the  views  expressed  upon  this  point  by  the 
learned  counsel  for  the  respondent  (Judge 
Christiancy ) ,  wherein  he  says :  '  It  was  com  • 
petent,  by  constitutional  amendment,  to  au- 
thorize him  to  exercise  such  judicial  power. 
And  while  this  amendment  gives  the  power 
of  removal  only  for  the  causes  which  it  speci- 
fies (which,  thoueh  similar  in  character,  are 
not  identical  with  those  specified  in  the  stat- 
ute), and  the  question  of  the  officer's  guilt 
is  one  Judicial  in  its  nature,  yet  the  amend- 
ment imposes  a  duty  and  confers  upon  the 
Sovemor  the  power  **  to  examine  into  the  con- 
ition  and  auministration  of  the  office  and 
public  acts  of  the  officers"  to  which  it  ap- 
plies, and  to  remove  them  from  office  for  the 
causes  there  enumerated ;  thus,  in  effect,  giv- 
ing him  the  right  to  try  the  question  whether 
the  officer  is  guilty  or  not,  and  to  remove  him 
from  his  office.  *  The  counsel  for  the  respond- 
ent, while  granting  this,  insist  that  such  re- 
moval cannot  be  made  without  charges^  no- 
tice, and  an  opportunity  for  defense,  and 
this  I  consider  the  important  question  in  the 
case.  Unless  it  is  the  manifest  intention  of 
the  section  under  consideration  that  the  pro- 
ceedings should  be  ex  parte  as  well  as  sum- 
mary, a  removal  without  charges,  notice,  and 
opportunity  for  defense,  cannot  be  upheld." 
Again,  as  all  statutory  offices  are  taken  sub- 
ject to  legislative  action,  so  all  constitu- 
tional offices  arc  taken  subject  to  constitu- 
tional changes,  and  both  are  upon  the  terms 
and  subject  to  the  conditions  existing  by  law. 
One  of  the  constitutional  conditions  upon 
which  the  respondent  took  his  office  was  that 
he  would  be  subject  to  removal  by  the  gov- 
ernor, under  article  12,  section  8.  Frey  v. 
Mi'chie,  68  Mich.  828;  Fuller  v.  ElUs,  98 
Mich.  96. 

2.  But  conceding,  for  the  argument,  that 
the  office  is  a  vested  property  right,  what  is 
the  ''due  process  of  law"  to  which  the  re- 
spondent is  entitled,  under  the  constitutions 
of  this  state  and  the  United  States?  Counsel 
contend  that  it  can  mean  nothing  less  than  a 
trial  by  the  constitutional  judiciary,  and  per- 
haps a  jury.  If  so,  it  must  be  l>ecausc  the 
constitutional  office  differs  from  the  statutory 
office,  as  several  cases  hold  that  removals  may 
be  made  without  the  intervention  of  courts. 
DuUam  v.  WiUeon,  eupra;  People  v.  Stuart, 
74  Mich.  415 ;  WeUman  v.  Detroit  Board  of 
Metropolitan  Police,  84  Mich.  558,  91  Mich. 
427;  FuUer  v.  Mie,  eupra.    But  this  Ian- 

Siage  of  the  constitutions  means  less  than 
at.    The  words  *'due  process  of  law,"  as 
used  in  the  constitution  (art.  6,  §  82).  mean 
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the  law  of  the  land,  by  which  are  to  be  un- 
derstood  laws  which  are  gcneml   in  their 
operation,  and  not  special  acts  of  legislation 
passed  to  affect  the  rights  of  particular  in- 
dividuals against  their  will,  and  in  a  way  io 
which  Uie  same  rights  of  other  persons  are  not 
affected  by  existing  law.     Scare  v.  OottreU^ 
5  Mich.  251.     ''Due  process  is  not  necessar- 
ily judicial  process.     Administrative   pro- 
cess, which  has  been  regarded  as  necessary  in 
government,  and  sanctioned  by  long  usage,  is 
as  much  due  process  as  any  other."       Weimer 
V.  Bunbury,  80  Mich.  201.     In  this  case  the 
treasurer  of  the  city  of  Niles  did  not  (x>llect 
and  pay  over  to  the  county  treasurer  certain 
taxes,   whereupon,   in  accordance  with  the 
statute,  the  county  treasurer  issued  a  warmnl 
to  the  sheriff,  com  maud  iug  him  to  levy  and 
collect  the  amount  from  the  property  of  the 
city  treasurer.     It  was  held  not  to  invade 
article  6,  section  82.     The  federal  decisiooe 
also  qiialify  the  claim  of  respondent's  coun- 
sel.    In  Ejd  parte  WaU,  107  U.  8.  265.  27  L. 
ed.  552,  it  is  said  that :    *'  What  is  due  pro- 
cess of  law  in  the  states  is  regulated  by  the 
law  of  the  state."    *'The  requirement  of  the 
constitution  that  a  person  cannot  be  deprived 
of  his  property  without  due  process  of  law 
does  not  imply  that  all  trials  in  the  state 
courts,  affecting  property,  must  be  by  jury. " 
"Due   process  of   law  does  not  require  a 
plenary  suit  and  trial  by  jury  in  all  cases 
where  property  or  personal  rights  are  in- 
volved.    It  is,  in  all  cases,  that  kind  of  pro- 
cedure which  is  suitable  and  proper  to  the 
nature  of  the  case,  and  sanctioned  by  the  es- 
tablished customs  and  usages  of  the  courts." 
See  also  Netn  York  <§  iV.  E.  R.  Co.  v.  Bristol, 
151  U.  8.  556,  88  L.   ed.   269.     In  Den  v. 
Iloboken  Land  d;  Imp,  Co,  59  U.  8.  18  How. 
272,  15  L.  ed.  872,  Curtis,  J. ,  says :    "  For, 
thoufrh  'due  process  of  law, '  generally  im- 
olies  and  includes  €u;tor,  reus,  judex^  regu- 
lar allegations,  opportunity  to  answer,  and 
a  trial  according  to  some  settled  course  of 
judicial  proceedings,  yet  this  is  not  univer- 
sally true."    This  case,  by  an  exhaustive  re- 
view of  English  and  American  authorities, 
vindicates  summary  methods  on  the  part  of 
government  to  obtain  its  due  from  a  tax  col- 
lector, analogous  to  the  proceeding  in  tlie 
case  of  Weimer  v.  Bunbury.    Certainly,  the 
resort  to  similar  proceedings  by  goverument 
to  reclaim  its  offices  may  be  equally  neces- 
sary and   justifiable.      In  a  discussion   of 
this  subject  in  the  case  of  Datidmm  v.  Ifew 
Orleans,  96  U.  8.  103,  24  L.   ed.    619,    Mr. 
Justice  Miller  said:     "The  historv  of  the 
English  mode  of  dealing  with  public  debt- 
ors, and  enforcing  its  revenue  laws,  is  re- 
viewed, with  the  result  of  showing  that  the 
rights  of  the  crown,  in  these  cases,  had  al- 
ways been  enforced  by  summary  remedies, 
without  the  aid  of  the  usual  course  of  judi- 
cial proceedings,  though  the  latter  were  re- 
sorted to  in  tlic  exchequer  court  when  the 
officers  of  the  government  deemed  it  advis- 
able.    And  it  was  held  that  such  a  course 
was  'due  process  of  law,'  within  the  mean- 
ing of  that  phrase,  as  derived  from  oiu  an- 
cestors, and  found  in  our  constitution.     It 
is  not  a  little  remarkable  that  while  this 
provision  has  been  in  the  Constitution  of  the 
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United  States,  u  a  lestraint  upon  the  au- 
thority of  the  federal  government,  for  nearly 
a  century,  and  while,  during  all  that  time, 
the  manner  in  which  the  powers  of  that  goT- 
emment  have  been  exercisra  has  been  watched 
with  jealousy,  and  subject  to  the  most  ri^id 
criticism  in  all  its  branches,  this  special 
limitation  upon  its  powers  has  rarely  been 
invoke  in  the  judicial  forum  or  the  more 
enlarged  theater  of  public  discussion.  But 
while  it  has  been  a  part  of  the  Constitution, 
as  a  restraint  upon  the  power  of  the  states, 
only  a  few  years,  the  docket  of  this  court  is 
crowded  with  cases  in  which  we  are  asked 
to  hold  that  state  courts  and  state  legisla- 
tures have  deprived  their  own  citizeos  of  life, 
liberty,  or  property  without  due  process  of 
law.  There  is  here  abundant  evidence  that 
there  exists  some  strange  misconception  of 
the  scope  of  this  provision,  as  found  in  the 
14th  Amendment.  In  fact,  it  would  seem 
from  the  character  of  many  of  the  cases  be- 
fore us,  and  the  arguments  made  in  them, 
that  the  clause  under  consideration  is  looked 
upon  as  a  means  of  bringing  to  the  test  of 
the  decision  of  this  court  the  abstract  opin- 
ions of  every  unsuccessful  litigant  in  a  state 
court,  of  the  justicb  of  the  decision  against 
him,  and  of  the  merits  of  the  legislation  on 
wh  i ch  such  a  dec ision  mav  be  founded. "  See 
also  Spnnger  v.  United  Slates,  102  U.  8.  686, 
26  L.  ed.  268;  Hilton  v.  M&rritt,  110  U.  8. 
97,  28  L.  ed.  88 ;  CampbeU  v.  Hdli,  115  U. 
8.  620,  29  L.  ed.  488 ;  Missouri  Pae,  R.  Go. 
V.  Humes,  115  U.  8.  512,  29  L.  ed.  468 ; 
I^ovident  Inst,  for  Savings  v.  Jersey  Oity,  118 
U.  S.  506,  28  L.  ed.  llD2;  Garrison  v.  New 
York,  88  U.  8.  21  Wall.  196,  22  L.  ed.  612. 

From  these  authorities,  it  appears  that  the 
state  is  not  so  bound  by  the  term  *'due  pro- 
cess of  law,"  in  the  constitutions,  that  ft  is 
impossible  for  it  to  Invest  its  agents  with  its 
offices  without  subjecting  itself  to  the  delays 
and  uncertainties  of  strict  judicial  action  m 
cases  of  emergency.  While  in  many  cases 
(and,  under  the  decision  in  the  case  of  Dul- 
lam  y.  WiUson,  perhaps  in  this)  the  power 
of  removal  is  a  limited  and  restricted  one, 
to  be  exercised  along  given  lines,  and  with 
prescribed  formalities,  as  already  stated,  it 
18  not  by  reason  of 'an  inherent  right  of  prop- 
erty in  the  officer,  bringing  him  within  the 
protection  of  the  14th  Amendment,  but  be- 
cause of  the  limitations  of  the  law.  The 
Michigan  cases  alreadv  cited  settle  for  this 
state  the  authority  of  tne  governor,  under  the 
Constitution. 

It  is  said,  however,  that  the  governor,  in 
this  case,  made  his  own  charges  and  em- 
ployed his  own  counsel,  and  is  therefore  to 
sit  as  judge  in  his  own  case.  One  of  the 
duties  of  the  governor,  under  section  8,  is  to 
investigate  the  state  offices.  He  is  given  in- 
quisitorial power,  that  he  may  ascertain  their 
condition,  for  the  public  welfare.  No  other 
means  is  provided  for  acquiring  the  neces- 
sary information.  If  he  discovers  irregulari- 
ties of  any  particular  character,  it  is  his  duty 
to  remove  the  officer,  and  supply  his  place 
by  appointment,  reporting  his  action  to  the 
legislature  at  the  next  session.  Dullam  v. 
WiUson  is  authority  for  the  proposition  that 
the  incumbent  is  entitled  to  notice  of  the 
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charge,  and  an  opportunity  to  be  heard  in 
his  defense.  This  necessarily  implies  that 
the  governor's  action  is,  in  a  sense,  judicial. 
But  it  does  not  follow  that  the  investigation 
must  be  made  by  some  other  person  or  olflcer, 
who  must  make  complaint  to  the  governor ; 
that  the  complainant  must  procure  counsel ; 
or  that  the  governor  is  necessarily  interested, 
and  thereby  disqualified  from  hearing  and 
determining,  because  he  performs  the  other 
duties  which  are  specifically  imposed  upon 
him  by  this  section  of  the  Constitution.  It 
is  no  uncommon  thing  for  judges  to  order 
arrests  and  prosecution  for  acts  committed  in 
their  presence,  such  as  contempts,  perjury, 
and  perhaps  other  offenses,  and  they  are  not 
thereby  disqualified.  There  is  nothing  in 
the  record  to  show  anv  interest  upon  the  part 
of  the  governor,  further  than  to  ascertain  the 
condition  of  the  office,  and  to  act  upon  the 
information  obtained  as  the  Constitution  re- 
quires. It  is  the  dutv  of  the  governor  to  in- 
vestigate, using  all  lawful  means  to  sro  to 
the  bottom  of  any  real  or  supposed  irregular- 
ity. To  that  end,  he  may  use  clerks  and  ex- 
pert accountants,  if  necessary, — and  it  is  fair 
to  presume  that  the  state  would  recognize 
the  expenses  as  legitimate  obligations.  The 
law  does  not  require  a  complainant,  nor  pre- 
vent the  governor  from  committing  the  in- 
terests of  the  state  to  competent  lawyers, 
official  or  otherwise.  Finally,  the  governor 
acts  judicially  upon  the  accumulated  evi- 
dence, and  such  explanations  by  way  of  de- 
fense as  the  respondent  may  oner.  In  this 
respect  his  action  is  similar  to  that  discussed 
in  Fuller  v.  Ellis,  which  discussion  it  is  un- 
necessary to  repeat. 

We  come  next  to  the  charges.  It  is  con* 
tended  that  they  are  insufficient,  because  the 
act  is  not  alleged  to  have  been  intentional, 
and  because  it  was  not  gross  neglect  to  per- 
mit an  erroneous  canvass  by  clerks ;  further, 
that  the  act  was  not  within  the  provision  of 
section  8,  because  it  was  an  act  done  as  a 
member  of  the  board  of  canvassers,  and  not 
as  secretary  of  state,  and  that  the  only  rem* 
edy  was  by  impeachment  by  the  legislature. 
To  these  is  impliedly  added,  and  strenuously 
argued,  that  the  legislature  could  not  im> 
peach  for  gross  neglect,  and  that,  thereforoi 
the  governor  could  not  remove  for  such  neg* 
lect.  It  is  tnie  that  before  the  defalcation 
of  the  state  treasurer,  in  1860,  the  governor 
could  not  remove  a  constitutional  officer,  and 
that  a  defrauding  treasurer  had  the  lawful 
authority  to  continue  to  receive  the  publio 
funds  until  the  legislature  should  convene, 
and  proceed  by  impeachment  to  secure  his 
removal.  Doubtless,  this  condition  of  af- 
fairs, as  counsel  asserts,  led  to  the  adoption 
of  the  Amendment  of  1862,  viz.,  article  12, 
section  8.  It  is  also  true  that  section  1,  ar- 
ticle 12,  gives  to  the  legislature  the  sole 
power  to  impeach  civil  officers  for  corrupt 
conduct  in  office,  or  for  crimes  and  mis- 
demeanors. If  no  further  power  of  impeach- 
ment existed  than  as  mentioned  in  section  1, 
it  must  be  conceded  to  follow  that  the  gov- 
ernor was  granted  a  broader  power  of  removal 
than  the  legislature  had  by  way  of  impeach- 
ment. But  the  people  had  the  undoubted 
power  to  authorize  removals  by  the  j^ovemor 
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for  causes  not  theretofore  mentioned  as  m 
ground  for  impeachment.  They  certainly 
made  it  his  duty  to  remove  for  gross  neglect, 
and  we  cannot  accept  the  proposition  that 
the  amendment  was  not  intended  to  include 
that  which  it  especially  mentions  In  terms 
unmistakable  to  the  common  understanding. 
"Not  do  we  think  there  is  any  merit  in  the 

I^oint  that  the  duty  of  canvassing  the  returns 
B  not  the  official  dutjr  of  the  secretary  of 
state.  By  virtue  of  his  office,  he  is  one  of 
three  who  constitute  a  board.  Without  his 
office,  he  could  not  act,  and  we  think  the 
part  performed  by  him  is  an  official  act  of 
the  secretary  of  state. 

It  remains  to  discuss  the  character  of  the 
charges  made.  The  only  duties  of  the  board 
of  state  canvassers  are  to  canvass  the  returns, 
and  determine  and  certify  the  result  of  elec- 
tions. Theirs  is  the  culminating  act  of  the 
army  of  persons  who  have  had  to  do  with  the 
receiving  and  counting,  recording  and  trans- 
mitting, the  votes  which  signify  the  will  of 
the  people.  Section  202  of  UoweH's  Stat- 
utes makes  it  the  duty  of  these  officers  to  at- 
tend, and  form  Uie  board  of  state  canvassers. 
Their  duties  are  specifically  pointed  out. 
The  times  when  they  are  to  meet  are  provided 
by  law.  No  provision  is  made  for  deputies 
or  clerks,  but  all  eo  to  show  that  this  im- 
portant duty  is  to  be  performed  by  them  in 
person,  as  the  certificate  signed  by  them  as- 
serts. It  is  not  confided  to  inferior  officials, 
but  to  three  of  the  state  officers  of  greatest 
dignity  and  importance.  It  appears  to  have 
been  the  design  of  the  lawmakers  to  place 
the  votes  of  the  people  in  the  keeping  of  the 
most  responsible  officers  of  the  state ;  and  no 
argument  ought  to  be  necessary  to  show  that 
it  was  not  expected  that  the  returns  would, 
npon  their  arrival,  be  turned  over  to  an  irre- 
sponsible clerk  in  the  secretary's  office,  hav- 
ing no  official  relation  to  the  canvass,  whose 
tabulation  should  be  the  canvass,  and  that 
the  mere  signing  of  their  three  names  to  his 
production  should  constitute  a  full  compli- 
ance on  the  part  of  these  officers  with  the 
law  prescribing  the  duties  of  the  state  can- 
vassers. Section  208  requires  an  examination 
by  the  board  of  the  several  statements  of  the 
votes,  and  that  they  make  a  statement  of  the 
whole  number  of  votes  cast  for  eacJi  office, 
while  section  209  makes  it  Uieir  duty  to  cer- 
tify such  statement  to  be  correct.  A  mere 
failure  to  certify  could  be  called  ** neglect." 
What  shall  be  said  of  it  when  the  certificate 
is  made  without  knowledge  of.  or  any  at- 
tempt to  ascertain  the  fact?  An  officer  is 
elected  for  two  years.  Who  shall  count  and 
keep  the  money  of  the  state,  or  keep  its  great 
seal,  for  a  couple  of  years,  is  not  a  matter  of 
vital  importance ;  but  an  amendment  of  the 
constitution  changes,  perhaps  for  all  time, 
the  fundamental  law,  releasing  or  reclaim- 
ing by  the  people  some  right  or  power  over 
the  leirislature  and  officers,  the  consequence 
of  which  may  be  stupendous.  In  the  present 
Instance,  it  was  a  matter  of  money, — several 
thousand  dollars  a  year;  and,  while  many 
mavfeel  that  the  defeat  of  this  amendment  was 
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unfortunate,  it  is  vastly  more  nnfortiinata  u* 
have  the  will  of  the  people  thwarted,  though 
it  be  the  result  of  carelessness  only,  or  neg- 
lect on  the  part  of  the  board  to  perform  tot 
onlyduty  imposed  upon  them  by  law.    Jjoolk- 
ing  at  uie  circumstances  from  his  official 
standpoint,  the  governor  may  well  have  aaid 
this,  though  not  willful,  was  only  possible 
by  reason  of  the  grossest  neglect  of  c^Bcial 
duty.     It  certainly  was  some  one's  duty  to 
move  at  once  with  a  view  to  the  correction 
of  the  error,  and  the  prevention  of  its  recur- 
rence.    While  there  is  an  inclination  iipox> 
the  part  of  the  average  American  to  accept 
^ooa  intentions  as  an  excuse  for  mistakes,  it 
IS  not  for  the  general  public  good  that  re- 
sponsible public  offices  shall  be  confided  to, 
or  remain  in,   the  custody  of  those  whos^ 
duties  and  responsibilities  rest  so  lightly 
upon  them  as  to  permit  the  public  interests 
to  be  injured  or  endangered  through  ne^^lect ; 
and  when  such  neglect,  from  the  {gravity  of 
the  case,  or  the  frequency  of  the  instances, 
becomes  so  serious  in  its  character  as  to  en- 
danger or  threaten  the  public  welfare,  it  is 
gross,  within  the  meaning  of  the  law,  and 
justifies  the  interference  of  the  executive, 
upon  whom  is  placed,  by  this  amendment, 
the  responsibility  of  keeping  the  aflfairs  of 
state  in  a  proper  condition.    Vr  e  cannot  think 
that  the  term  **  gross  neglect"   means  only 
intentional  official  wrongdoing.     Such  acts 
would  hardly  be  described  by  the  word  ''neg- 
lect." 

It  is  said  that  this  section  confides  great 
power  to  the  governor.  This  is  true,  but  the 
governorship  IS  an  exalted  office, — one  which 
ought  to  carry  with  it  a  presumption  of  in- 
tegrity of  character  and  breadth  of  mind  com- 
mensurate to  its  importance.  It  would  be  a 
sad  commentary  upon  free  government  if  it 
were  otherwise.  But  the  powers  of  the  gov- 
ernor are  carefully  restricted,  and  tliere  is  in> 
occasion  to  pursue  the  illusive  phantoms  of 
possibility.  When  abuses  arise,  they  will 
doubtless  be  speedily  and  effectively  met 

It  remains  to  notice  the  sixth  objection 
raised.  It  is  as  follows :  **  The  notice  served 
on  respondents  is  void  because  it  is  not  *in 
the  name  of  the  people  of  the  state  of  Mich- 
igan, '  as  requir^  by  section  85  of  article  S 
of  the  Constitution,  and  it  is  not  authenti- 
cated bv  the  great  seal  of  the  state,  as  re- 
quired by  section  18  of  article  5  of  the  Con- 
stitution. **  It  is  enough  to  say  that  the 
provision  (sec.  85,  art.  6)  applies  to  the  ju- 
dicial department  only,  while  the  other  pro- 
vision (sec.  18)  certainly  ought  not  to  apply 
to  a  case  where  the  governor  is  citing  the 
custodian  of  the  great  seal  before  him  upon 
charges.  But  such  citation  is  not  such  an 
official  act  as  needs  authentication.  It  has 
no  importance,  and  is  of  no  personal  interest 
to  others  than  those  cited,  and  falls  within 
the  multitude  of  daily  acts,  which,  wbils 
official  in  a  sense,  do  not  require  authenti- 
cation of  the  great  seal. 

The  demurrer  must  be  overniled,and/iM^ 
ment  of  ouster  entered  againtt  the  respondent. 

The  other  Justices  concurred. 


USfti 


Dbummond  t.  Cbama 
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Iflchttl  J.  DRUMMOND 
«. 

Karie  L.  ORANE  ei  ah,  Admn.  of  Cyras  R 

Crane.  Deceased. 

am  Ma8i.on^ 

X.  An  ezplieit  •gieomsnt  to  take  and 
pay  fbr  a  oertain  quantity  of  water 
per  ^«*'*"**  for  ten  years  1b  not  termioated 
by  the  death  of  the  promisor,  although  he  wanted 
the  water,  as  the  other  party  koew,  for  use  In  a 
mill  held  under  a  lease,  and  the  lease  was  riprht- 
f  ully  termioated  by  the  Jeasor  after  his  death,— 
eapednlly  where  the  oontraot  was  procured  by 
the  other  party  as  a  basis  for  making  an  Invest- 
ment in  the  waterworks. 


8«  The  fket  that  an  OApiega  eontraet 
contemplates  another  more  formal  oon- 

'  tract  with  a  oorporatlon,  in  which  the  oontraotee 
1m  largely  interested,  does  not  affect  Its  binding 


8«  The  measore  of  damagoo  reoo^ 
able  on  a  eontraet  by  the  promisee  is  not 
affected  by  the  fhct  that  it  was  for  the  beneflt  of 
a  corporation  of  which  he  is  a  stockholder. 

4.  A  oontraot  to  take  a  supply  of  water 
fbr  a  term  of  years*  though  not  specifying 
any  buHdlng  to  which  it  should  be  supplied,  does 
not  require  a  personal  taking  of  the  water  for 
the  whole  period,  but  is  satisfied  by  a  taking  by 
other  parties  at  the  place  contemplated  by  the 
parties  to  the  contract. 

(October  20.  ISOR.) 

REPORT  by  the  Superior  Court  for  Berk- 
shire County  for  the  opinloo  of  the  Su- 
preme Judicial  Cfourt  in  ao  action  brought  to 
recover  damages  for  the  alleged  breach  of 
a  contract,  after  findings  by  the  court  in  favor 
of  plaintiff.    Judgment  on  the  findings. 

The   contract   on    which  the   action    was 
founded  is  set  out  in  the  opinion.    The  plain- 


b— Jcfest  oseonCroot  of  the  death  cf  a  party 
dkersto. 

Oenerany. 

'  Oenerally  the  death  of  a  party  to  a  contract  does 
not  extinguish  the  contract  if  it  is  eapabJe  of  being 
eompleteU  by  the  pereonal  representatives  and  ia 
not  one  of  a  personal  nature.  MorKan  y.  Bavey,  0 
Burlst.  ft  N.  28S:  WUls  ▼.  Murray.  4  Bxch.  80, 19  L. 
J.  Bxch.  200;  NIeld  y.  Smith,  14  Yes.  Jr.  401;  Church 
T.  EUng,  Z  Myl.  t  0. 00;  McLaughlin  ▼.  McLaugh- 
Un,  146  Pa.  682;  Jacobaon  ▼.  La  Grange,  8  Johns.  100; 
Oortelyou  v.  Lansing,  8  Oai.  Gas.  800;  Fidelity  Title 
*T.  Go.  ▼.  Weicael,  US  Pa.  408. 

And  a  contract  in  setUement  of  a  bastardy  pro- 
ceeding is  not  extinguished  by  the  death  of  the 
inromisor.   Btumpfs  App.  110  Pa.  88. 

A  claim  fpr  damages  for  the  breach  of  a  contract 
by  the  testator  is  not  extingutohed  by  iiis  death. 
Vowler  V.  KeUy,  8  W,  Va.  Tl. 

But  a  subscription  contract  is  revoked  by  the 
death  of  the  promisor,  before  it  has  been  accepted 
and  acted  upon.  Wallace  v.  Townsend,  48  Ohio  St. 
SB7, 64  Am.  Bep.  820;  Grand  Lodge  I.  O.  G.  T.  v. 
I^mhe  m,  70  OeL  168;  Fbust  v.  Boa  rd  of  Publication, 
8  Lea,  668;  Pratt  v.  Trustees  of  liaptist  Soa  of  El- 
gin, 08  I1L476,84  Am.  Bep.  187;  Helfenstein*e  Es- 
tate, 97  Pa.  888. 18  Am.  Bep.  440. 

And  under  a  Pennsylvania  Act  of  1886  rendering 
Invalid  a  conveyance  to  a  charity  within  one  month 
after  the  death  of  the  alienor,  unless  made  for  a 
valuable  consideration,  a  charitable  subscription  is 
Invalid  If  the  promisor  dies  within  one  month  after 
date.   Belmensnyder  v.  Gans,  110  Pa.  17. 

Generally  a  contract  to  marry  is  extinguished  by 
the  death  of  the  promisor.  Weeks  v.  Mays,  87  Tenn. 
442:  Wade  v.  Kalbfleisch,  10  Abb.  Pr.  N.  &  104; 
Btebblns  v.  Palmer,  1  Pick.  71,  11  Am.  Deo.  140; 
Lattlmore  v.  Simmons,  18  Serg.  9i  B.  188:  Hayden 
T.  Vreeland,  37  N.  J.  L.  872, 18  Am.  Bep.  72BL 

And  is  extinguished  by  the  death  of  the  promisor 
where  no  special  damage  is  alleged.  Chamberlain 
V.  Williamson,  2  Maule  ft  S.  408;  Grubb  v.  Suit,  88 
Gratt  808,  84  Am.  Bep.  706. 

But  in  Shuler  v.  MlUsaps,  71 K.  0.  207,  under  N. 
C  Const.,  art.  10,  I  6,  providing  that  the  personal 
property  of  a  female  is  her  sole  and  separate  es- 
tate, and  BaU  Rev.,  chap.  17,  providing  that  no  ac- 
tion shall  abate  by  the  death  of  a  party,  it  was  held 
that  the  death  of  the  promisor  did  not  extinguish 
the  liability  for  a  breach  of  a  promise  to  marry. 

And  the  same  was  held  in  Allen  v.  Baker,  86  N. 
a  01, 41  Am.  Bep.  144. 
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A  contract  to  pay  a  party  a  certain  amount  if  he 
would  marry  the  promisor*B  cousin  is  not  extin- 
guished by  the  death  of  the  promiaor.  Berlsford 
V.  Woodroff,  Cro.  Jaa  404. 

Generally  a  personal  representative  may  perform 
a  contract  made  by  the  decedent,  or  release  the 
other  party,  subject  to  the  approval  of  court. 
Gray  v.  Hawkins,  8  Ohio  St.  440,  72  Am.  Dec.  000; 
Dougherty  v.  Stephenson,  20  Pa.  210. 

But  a  contract  by  adjoining  owners  to  repair  a 
partition  fence  is  extinguished  by  the  death  of 
one  of  them.    Bland  v.  Umsi  ead,  28  Fa.  810. 

And  a  contract  for  an  unoertatn  time  to  support 
a  penon  whom  the  promisor  is  not  bound  to  sup- 
port, is  extinguished  by  the  death  of  the  promisor. 
Browne  ▼.  McDonald,  120  Mass.  00. 

Equity  will  relieve  the  creditors  and  enforce  the 
original  agreement  against  the  testator's  estate 
where  it  is  insolvent  and  an  agreement  is  made  to 
take  collateral  security  on  property,  and  by  mis- 
take a  power  of  attorney  only  is  taken  and  the 
party  dies.    Hunt  v.  Bousmanler,  2  Mason,  244. 

An  agreement  executed  at  the  request  of  G  to 
deliver  to  him  obligations  of  a  company,  on  pay- 
ment of  certain  sums  not  accepted  or  acted  upon 
by  G  until  after  the  insolvency  and  death  of  one 
of  the  signers,  is  not  binding  on  the  estate  of  such 
signer.   Pa<iz6  v.  Seo^cal,  Mon t.  L.  Bep.  6  Q.  B.  401. 

And  before  a  pledgor  is  entitled  to  the  collateral 
where  the  creditor  has  died,  he  must  pay  the  debt. 
Henry  v.  Eddy,  84  Dl.  608. 

Landlord  and  tetumt. 

An  ordinary  contract  of  a  lease  is  not  such  a  perw 
sons!  contract  as  is  extinguished  by  the  death  of 
the  lessor  or  lessee.  CoppePs  Estate,  4  Phila.  878; 
Keating  v.  Condon.  68  Pa.  76;  Wa1ker*s  Estate.  0  Pa. 
Co.  Ct  Bep.  616;  Alsup  v.  Banks,  18  L.  B.  A.  608,  68 
Miss.  064;  Traylor  v.  Cabanne,  8  Mo.  App.  181;  Enys 
v.  Donnithorne,  2  Burr.  1180;  Becker  v.  Walworth, 
46  Ohio  St.  100. 

A  lease  became  absolute  on  the  death  of  the  le^ 
sor,  who  reserved  the  right  to  redeem  the  premises 
from  the  lease,  during  the  term,  but  died  before 
the  privilege  was  exercised.  Tiammell  v.  Crad- 
dock  (Ala.)  Nov.  7, 1896. 

A  tenancy  from  year  to  year  Is  considered  assets 
and  devolves  to  the  executors  or  administratora. 
James  v.  Dean,  16  Yes.  Jr.  241;  Doe  v.  Porter,  8  T. 
B.  18;  Wiley*s  App.  8  Watts  ft  S.  244. 

The  same  was  held  in  Hunter  v.  Frost,  47  Minn.  1, 


See  also  26  L.  R.  A.  416;  32  L.  R. 
789. 


A.  020;  818;  36  L.  R.  A.  800;  42  L.  R.  A. 
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tiff  induced  by  such  contract  accepted  the 
uuciertaklng  and  the  Housatonic  Water  Com- 
pany was  organized  and  a  contract  entered 
into  between  plaintiff  and  the  company  for 
the  construction  of  its  works.  The  work  was 
completed  and  the  company  issued  to  the 
plaintiCE  the  stock  and  bonds  which  it  agreed 
to  pay  for  his  labor  and  has  become  able 
and  ready  to  deliver  to  defendants'  intestate 
the  water  for  which  the  contract  provided. 
After  the  death  of  the  intestate  his  adminis- 
trators refused  to  comply  with  the  contract, 
in  consequence  of  which  refusal  this  action 
was  brought.  It  appeared  in  evidence  that 
the  ociu pants  of  some  of  decedent's  tenant 
houses  took  water  and  also  that  the  lessee 
of  the  Monument  Mills  took  some  water. 
The  court  ruled  that  the  contract  did  not 
terminate  by  the  death  of  the  intestate,  but 
was  binding  on  his  legal  representatives;  that 
the  rule  of  damages  for  ita  breach  was  the 
present  value  of  each  yearly  payment  due  at 


the  end  of  the  year  in  which,  by  ibeagreemenl, 
it  was  to  be  earned,  after  deducting  from  the 
same  the  cost  of  delivering  the  water  for  that 
year,  upon  the  basis  and  terms  of  the  WLgjee^ 
ment;  and  that  from  such  yearlv  payments  de- 
fendants bad  a  right  to  have  deducted,  in  miti- 
gation of  damages,  such  sums  as  the  wmter 
company  had  received  during  the  year,  or 
oueht  to  have  received,  for  water  fumtabed  by 
it  for  use  upon  the  premises  occupied  by  de- 
cedent at  the  time  of  his  death,  and  thereafter 
such  further  sums  as  said  corporation  may 
hereafter  receive  for  such  water  during  tba 
contract  period. 
Further  facts  appear  in  the  opinion. 


Mesirs,  Pin^^ee»  Dawes*  Jr.*  A  BotIea* 

for  plaintiff: 

The  agreement  is  enforceable  against  the 
defendant  administrators,  and  they  are  liable 
in  damaj^es  for  its  breach. 

On  June  19  or  at  the  latest  June  21,  the  time 


and  is  not  terminated  by  the  death  of  either  party, 
but  was  not  the  question  involved  in  this  case. 

A  riflrht  of  renewal  or  right  to  a  lease  is  not  ex- 
Clnffuished  by  the  death  of  either  party.  Macart- 
ney V.  Blundell,  2  Rldjrw.  P.  a  118:  Hyde  v.  Skin- 
ner, 8  P.  Wms.  196:  Stephens  v.  Hotham,  1  Kay  ft  J. 
Sn.  IJur.  N.  S.  842,  24  L.J.Ch.666;  Phillips  v.  Bv- 
erard,  5  Sim.  102. 

And  in  Oopeland  v.  Stefdiens,  1  Bam.  ft  Aid.  898, 
It  was  said  that  the  death  of  the  lessor  in  a  lease 
for  years  does  not  prevent  the  lessee  from  perfect- 
ing it  by  an  entry  into  the  land,  but  tbis  was  not 
the  question  involved  in  tbis  case. 

These  oases  fully  sustain  tbe  position  taken  in 
the  main  case  whlcb  holds  that  a  lease  of  water  for 
a  mill  is  not  terminated  by  tbe  death  of  the  lessor. 

A  contract  by  which  tbe  lessee  was  to  furnish 
labor  and  to  have  one  half  the  profits  of  the  farm 
for  a  term  of  years,  is  not  terminated  by  the  death 
of  tbe  lessor.  Lockart  v.  Forsythe,  49  Mo.  App. 
654. 

But  where  the  lessee  was  to  take  care  of  the  les- 
sor during  a  term,  for  the  use  of  a  farm,  the  lessee 
is  not  liable  for  rent,  after  the  death  of  tbe  lessor. 
Be  WUliams'  Estate,  1  Misc.  88. 

Under  Mass.  Gen.  Stat.,  chap.  09,  tbe  lessor  is  en- 
titled to  rent  from  tbe  insolvent  estate  of  a  de- 
ceased lessee,  but  is  not  entitled  to  rent  payable  in 
the  future.   Deane  v.  GaldwelU  127  Mass.  242. 

A  tenancy  at  will  is  terminated  by  the  death  of 
either  landlord  or  tenant.  Bllis  v.  Paige,  1  Pick.  4S; 
Cody  V.  Quarterman,  12  Oa.  886:  Robie  v.  Smith.  21 
Me.  114;  Reed  v.  Heed,  48  Me.  388;  Say  v.  Stoddard, 
27  Ohio  St.  478;  Rising  v.  Stannard,  17  Mass.  284; 
Ferrin  v.  Kenney,  10  Met.  284;  Cummings  v.  Wat- 
son, 149  Mass.  2B2. 

A  tenant  at  will  retaining  poasession  for  fifty- 
seven  years  after  the  death  of  the  lessor  will  t>e 
presumed  to  have  acquired  a  title.  Gamp  v.  Cunpi 
6 Ctonn.  291, 18  Am.  Dec  60. 

And  after  the  death  of  a  tenant  holding  under  a 
term  lease,  made  without  authority,  which  is  only 
a  tenancy  at  will,  the  landlord  cannot  then  change 
the  liability  of  the  estate  of  a  tenant  on  notice  of 
iorrender,  by  ratifying  the  agent's  authority. 
Loran*s  Estate,  10  Pa.  Go.  Ct.  Bep.  654. 

A  oovenant  to  repair  or  rebuild  is  not  eztin- 
guished  by  tbe  death  of  the  covenantor  or  of  tbe 
otber  party.  Morly  v.  Polbill,  2  Ventr.  66;  Cham- 
berlain V.  Dnnlop,  126  N.  Y.  46;  Lougber  v.  Will- 
lama,  2  Lev.  92;  Tilney  v.  Norris,  1  Ld.  Raym.  668. 

And  a  tenant  cannot  claim  compensation  for  re- 
pairs made  after  the  death  of  a  landlord.  Wilson 
V.  Edmonds,  24  N.  H.  617. 

8SL.R.A. 


A  lease  made  by  a  life  tenant  terminates  at  the 
death  of  such  life  tenant.  Lowrey  v.  Beef.  1  lod. 
App.  244:  Page  v.  Wight,  14  AUen,  182;  Hoagland  v. 
Crum,  118  111.  866,  66  Am.  Rep.  424;  Mclntyre  v. 
Clark,  6  Misc.  877. 

And  a  lease  for  the  life  of  tbe  lessor  passes  to  tiia 
lessee's  administrators  at  'tbe  death  of  lessee.  Co^ 
ningbam  v.  Baxley,  96  Ind.  867. 

A  oovenant  that  the  lessor  shall  pay  quit-reot 
during  the  term  does  not  extend  to  his  executors* 
as  it  to  a  personal  covenant,  which  dies  witb  tiis 
person.   Ingery  v.  Hyde,  Dyer,  Uio. 

On  tbe  death  of  the  lessee,  a  surrender  by  hla  ad- 
ministrators and  an  acceptance  terminates  the  lia- 
bility of  tbe  estate.  Deane  v.  Caldwell,  327  Maak 
242;  Greenleaf  v.  Allen,  Id.  248. 

And  tbe  question  of  forfeiture  is  for  the  Sarj 
where  the  administrator  of  the  lessor  declared  a 
lease  to  be  at  an  end  on  the  nonpayment  of  rent^ 
and  the  lessee  abandoned  the  premises.  Heinouer 
V.  Jones,  IGO  Pa.  228. 

An  administrator  is  not  liable  for  rent  subeequent 
to  tbe  death  of  leasee,  where  land  held  under  a  pei^ 
petual  lease  goes  to  the  heira.  j^Quain*s  App.  22  Pik 
610. 

It  was  stated  in  Martin  y.  Black,  •  Paige,  SO.  4  !» 
ed.  848, 88  Am.  Dec.  674,  that  an  executor  cannot  be 
charged  as  tbe  assignee  of  a  lease  If  he  waives  the 
term,  tbe  income  of  which  la  not  anffleient  to  pay 
the  rent,  although  the  estate  of  the  testator  may 
be  liable  for  tbe  rent  In  the  due  course  of  adminii* 
tration,  if  the  landlord  refuses  to  enter;  bat  thit 
was  not  tbe  question  Involved  in  that  oaseu 

Tbe  rule  that  a  tenant  cannot  dispute  bis  land* 
lord*s  title  is  not  affected  by  the  death  of  the  land- 
lord, and  the  descent  of  the  land  to  hla  heini  Voi^ 
ler  V.  Simpson,  79  Tex.  61L 

Sole. 

A  oontraot  to  deliver  a  certain  amount  of  goodi, 
in  a  certain  time,  is  not  extinguished  by  tbe  death 
of  the  purchaser.  Smith  v.  Wilmington  Coal  Mia. 
ftMf^.  Co.  88  UL  496;  Wentworth  v.  Cook«10  Ad.ft 
BL 42, 2 Peny  ft  D. 261,8  Jur. 840;  Mactier  v.  Frtth. 
6  Wend.  108,21  Am.  Dec  262. 

Nor  by  the  death  of  the  vendor.  Sabre  v.  Smith, 
62N.H.688. 

So  where  the  vendor  oontraets  that  the  pnrdnas 
price  should  be  paid  to  his  wife,  her  right  Is  not 
affected  by  hla  death.  Soruggs  ▼.  Alexander,  19 
Mo.  184. 

Bnt  a  sale  of  com  In  the  orib  tbatla  not  meaanrai 
or  delivered  until  after  the  death  of  the  vendor. 
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had  arrived  for  Mr.  Crane  to  enter  into  tbe 
OOD tract  with  the  water  company  in  fulfillment 
of  his  agreement  with  the  plaintiff,  but  be 
died  a  month  later  without  fulfilling  his  agree- 
ment. 

"When  a  party,"  nays  Mr.  JuUice  Metcalf  in 
Bayden  y.  Bradley,  6  Gray,  426,  66  Am.  Dec. 
421  (quoting  Lord  Abinger)  ''stipulated  to  do  a 
certain  thing  in  a  certam  specinc  event  which 
may  become  known  to  him,  or  with  which  he 
can  make  himself  arquaioted,  he  is  not  entitled 
to  any  notice  unless  he  stipulates  for  it;  but 
when  he  is  to  do  a  thing  which  lies  within  the 
peculiar  knowledge  of  the  opposite  party,  then 
notice  ought  to  be  given  him." 

See  also  Vyse  ▼.  Wakefield,  6  Meea.  ft  W. 
452;  Pundenon  ▼.  Bhepherd,  8  Pick.  879; 
Dyer  v.  Rich,  1  Met  180;  Brackett  v.  Ewzne, 
1  Gush.  81;  Johnston  y.  Olancy,  4  Blackf.  94, 
28  Am.  Dec.  47. 

It  would  seem,  therefore,  that  there  was  a 
breach  of  the  agreement  in  the  intestate's  life- 
time. 


The  paper  writing  declared  upon  was  made, 
not  as  a  contract  with  the  Housatonic  Water 
Company,that  was  to  be  made  later ,but  this  waa 
with  the  plaintiff  to  cover  from  its  date  the  in- 
termediate time  between  the  prganization  of  the 
Housatonic  Water  Company  and  the  construc- 
tion of  the  aqueduct,  and  to  be  of  force  from 
its  date  and  coveriog  the  time  from  the  aque- 
duct company's  organization  until  the  making 
of  the  formal  contract,  and  was  the  purpose 
and  object  both  parlies  had  in  mind  and  their 
intent  It  was  senseless  and  valueless  unless 
to  be  binding  and  operative  upon  the  defend- 
ant's intestate  from  and  after  the  organization 
of  the  Housatonic  Water  Company  until  the 
formal  contract  was  made,  because  the  intes- 
tate who  was  the  promoter  of  the  enterprise, 
in  earnest  of  his  confidence,  had  to  bind  him- 
self to  be  a  consumer,  before  he  could  induce 
the  organization  of  the  Housatonic  Water 
Company  into  a  corporation  and  the  plaintiff 
to  contract  to  build  its  aqueduct — which  is 
brought  about  by  this  paper  writing  contain- 


does  not  pass  title.  Qeveland  v.  Williams,  SO  Tex. 
204.  M  Am.  Dec  274. 

The  liability  of  a  warranty  is  not  extinguished 
by  the  death  of  the  vendee.  Booth  v.  Northrop*  27 
Conn.82S. 

So  the  death  of  a  purchaser  before  a  foreclosure 
sale  was  oonsammated,  does  not  extinguish  the  coo- 
traot  made  by  the  bidder.  Denton  v.  Banford,  108 
N.  Y.  eOT. 

Upon  the  death  of  a  purchaser  of  realty  before 
payment,  his  heirs  may  require  the  payments  to 
be  made  out  of  the  personalty.  Chamberlain  v. 
Bunlop.  126  N.  Y.  4fi. 

A  contract  for  heating  apparatus  constructed 
mostly  after  the  death  of  the  purchaser,  is  not  ex- 
tinguished by  his  death.  McKeown  v.  Harvey,  40 
Mich.  226. 

But  a  oootraot  not  to  carry  on  a  trade  is  not 
binding  on  the  executors  of  the  vendor.  CSooke  v. 
Oolcnift,  2  W.  Bl.  866. 8  Wlls.  880. 

Sections  4806, 4300,  Ark.  Maa8lle]d*8  Dlg.,provlding 
that  in  an  action  to  collect  a  debt  for  personalty 
an  order  may  be  had  for  the  sheriff  to  hold  it,  6ul>- 
Ject  to  the  order  of  the  court,  does  not  apply  where 
the  vendee  has  died.   Blass  v.  Hood,  67  Arl^  18. 

A  contract  to  pay  for  aU  the  bemp  that  can  be 
raised  by  a  certain  farmer  in  six  years  on  certain 
land  **of  bis  own  raiding,**  ceases  on  the  death  of 
the  farmer.    Shults  v.  Johnson,  6  B.  Mon.  600. 

And  a  contract  by  a  lumber  manufacturer  to  sell 
all  the  lumber  sawed  at  bis  mill  for  live  years,  to 
average  a  certain  amount  per  year.  Is  extinguished 
hy  the  death  of  either  party.  Dickinson  v.  Gala- 
ban,  10  Fa.  287. 

In  Fuller  v.  Dempster  (Pa.)  Nov.  U,  1887,  an  ad- 
ministrator was  allowed  to  exercise  the  option  of 
readssion  of  purobaae  of  mine  reserved  in  contract 
of  sale  to  his  testator. 

FOr  other  deoJaions  on  sale,  see  subhead,  Aoeney, 

Guaranty. 

CtoneraUy  the  liability  of  a  guarantor  on  a  direct 
contract  of  a  guaranty,  is  not  extlngulsbed  by  his 
death,  where  advances  are  made  In  good  faith. 
Hightower  v.  Moore,  46  Ala.  887;  Janin  v.  Browne, 
00  Gal.  87. 

The  liability  of  one  of  two  Joint  and  several 
foaiantors  Isnot  extinguished  by  the  death  of  the 
guarantor.  Fennell  v.  McOulre,  21  U.  C.  G.  P.  134; 
Garter  v.  Hampton,  77  Va.  681. 

So  wtaere  the  guaranty  la  to  remain  In  force  until 
revoked  by  a  notioe,  it  Is  not  terminated  by  the 

L.R.A. 


death  of  the  guarantor.  Knotta  v.  BuUer,  10  Rich. 
Bq.  148;  Bradbury  v.  Morgan,  1  Hurlst.  Sc  G.  248, 8 
Jur.  N.  S.  218, 81  L.  J.  Bxcb.  462, 3  L.  T.  N.  8.  104; 
Menard  v.  Scudder,  7  La.  Ann.  386, 56  Am.  Dec.  6ia 

And  under  a  guaranty  for  admission  at  Xloyda, 
as  an  underwriter  broker  ^hold  myself  responsible 
for  all  bis  engagements  in  tbat  capacity,**  is  not 
extingui8h«»d  by  the  death  of  the  guarantor. 
Lloyds  V.  Harper.  L.  R.  10  Gb.  Div.  280-314. 60  L.  J. 
G.  H.  140, 43  L.  T.  N.  8. 481, 20  Week.  Bep.  462. 

The  liability  of  a  guarantor  on  t>onds  given  in 
return  for  public  aid  is  not  extinguished  by  tbe 
death  of  the  guarantor.  Richardson  v.  Draper,  87 
N.  Y.  887. 

But  a  general  guarantee  of  payment  by  another,, 
of  liability  to  be  created  in  the  future,  termlnatea' 
on  the  death  of  the  guarantor.  Hyland  v.  Habich. 
0L.R.A.888,  160 Mass.  112:  Jordon  v.  Dobbins,  122* 
Mass.  168. 28  Am.  Rep.  806. 

And  the  guaranty  to  continue  in  force  until  after 
six  months*  notice  in  writing,  is  determined  by  the- 
death  of  tbe  guarantor.  Harries  v.  Fawcett,  L.  R» 
8  Gh.  App.  Gas.  866, 42  L.  J.  Gh.  602.  20  L.  T.  N.  8.  84,. 

21  Week.  Rep.  742.  affirming  L.  R.  15  Bq.  Gss.  811,  28. 
L.  T.  N.  8. 182,21  Week.  Rep.  604. 

Tbe  guaranty  is  released  by  the  bank  renewing  a 
note,  which  fell  due  after  the  death  of  tbe  guar- 
antor.   National  Eagle  Bank  v.  Hunt,  16  R.  1. 148. 

Or  by  extending  tbe  time  of  payment  after  tbe 
guarantor's  death.  Home  National  Bank  of  Gbi- 
cago  V.  Waterman,  80 IIL  App.  685. 

Aoencu- 

Generally  the  power  and  authority  of  an  agent 
to  contract  for  or  In  behalf  of  his  principal,  is  ter» 
mlnated  by  the  death  of  the  princlpaL 

A  contract  authorizing  a  purchase  or  sale  be- 
tween a  principal  and  agent  la  usually  terminated 
by  the  death  of  either  party.  Adrlance  v.  Ruther- 
ford, 67  Mich.  170;  Howe  Sewing  &Iach.  Go.  v. 
Roeensteel,  24  Fed,  Rep.  688;  Watson  v.  King,  4 
Gampb.  272, 1  Stark.  121;  Rigs  v.  Gage,  2  Humph. 
850,  o7  Am.  Dec.  650:  Shift  v.  Lessepe*  Succession^ 

22  La.  Ann.  185;  McDonald  v.  Black,  20  Ohio,  185; 
Gampanari  v.  Woodbum,  16  G.  B.  400,  24  L.  J.  G^ 
P.  18,8G.  L.  Rep.  140,  IJur.  N.  S.  17. 

But  where  tbe  power  to  make  a  sale  or  transfer 
Is  coupled  with  an  interest  In  the  agent,  it  is  not 
invalidated  by  the  death  of  the  principal.  Knapp 
V.  Alvord,  10  Paige,  205,  6  U  ed.  1108,  40  Am.  Dec« 
241;  Merry  v.  Lynch,  68  Me.  04:  White  v.  Allen,  188 
Mass.  428;   Wilson  v.  Stewart,  5  Pa.    L.  J.  4S6c 
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iDg  an  agreement  for  the  formal  contract  witli 
the  Housatonic  Water  €k)mpany  ^hen  organ- 
ized— whicli  has  never  been  performed. 

It  was  aD  agreement  which  survived,  and 
the  defendants  are  liable  in  damages  for  its 
breach. 

Kemoehan  ▼.  Murray,  2  L.  R  A«  188,  111 
N.  Y.  808;  2  Parsons,  Gont.  5th  ed.  5S0,  581; 
Bradbury  v.  Morgan,  1  Hurlst.  &  C.  *256; 
ffyee  v.  Skinner,  2  P.  Wms.  ♦197;  Stboni  r. 
Kirkman,  1  Mees.  &  W.  428;  8  Comyn,  Dig. 
Covenant  0,  1.  See  also  Martin  v.  Bunt,  1 
Allen,  418;  Hawkin§  y.  BaU,  18  B.  Mon.  816, 
68  Am.  Dec.  765,  note;  Chamberlain  y.  Dunlop, 
126  N.  Y.  45. 

The  executors  are  responsible  on  all  the 
contracts  of  the  testator  broken  in  his  lifetime, 
and  there  is  only  one  exception  with  retcard  to 
their  liability  for  contracts  broken  after  his 
death;  that  is  this,  that  they  are  not  liable  in 
those  cases  where  personal  skill  or  taste  is  re- 
quired. 


Siboni  v.  Eirhnan^  mtpra;  t  Parsons,  Gont 
5tb  ed.  688;  Bradbury  v.  Morgan,  tupra;  2 
Wms.  Exrs.  *1467;  8tUmjf»  App.  116  Pa.  88; 
Cbitty,  Cont.  lOtb  Am.  ed.  101;  Chnmberiain 
▼.  Dunlop,  supra;  Janin  v.  Browne,  59  CaL  87. 

This  is  not  an  agreement  calling  fur  pe^ 
soDsl  skill  or  taste,  and  is  not  within  excep- 
tion to  the  ereneral  rale  that  parties  to  a  con- 
tract bind  their  personal  representatives  in  the 
abscDce  of  express  words  to  the  contrary. 

Wentworth  v.  Ooek,  10  Ad.  &  El.  42;  WhiU 
Y.  AUen,  188  Mass.  428;  MaHin  y.  Uuni,  and 
Chamberlain  y.  Dunlop,  tupra;  BiUingt^§  App, 
106  Pa.  668. 

The  executors  of  eYery  person  are  implied 
in  himself;  and  bound  without  naming. 

Hyde  v.  Skinner,  iupra. 

The  part  Mr.  Crane  was  to  perform  called 
for  DO  exercise  of  personal  skill  or  taste;  it  did 
not  call  even  for  anything  analoffoiis  to  the 
sawing  of  lumber  or  the  cutting  of  timber,  as 
in  Dickinson  y.  Oalahan,  19  Pa.  227,  and  JO- 


Gordon  v.  Stubbs,  88  La  Ann.  6S6:  Fisher  y.  New 
York  9s  M.  Coal  Field  R.  Go.  81 T^.  N.  a  603;  Hess 
Y.  Ran,  17  Jones  &  S.  824. 

And  the  delivery  of  notes  by  an  agent  to  credit- 
ors after  ttie  death  of  the  prinoipal  was  sustained, 
when  the  acent  had  the  power  to  obtain  securities 
for  them,  and  to  turn  the  securities  over  to  the 
principal's  orcditors.  Klooiet  v.  Plllot,  24  Wend.  240. 

An  agent  authorised  to  sell  goods  and  pay  debts 
with  the  prooeeds  has  only  a  qualified  interest  in 
the  goods,  but  his  exeoutors  may  hold  the  goods 
for  his  lien.    Gage  y.  Allison,  1  Btsy.  408. 

An  attorney  in  fact  authorised  to  convey  land 
cannot  make  a  Yalid  deed  after  the  death  of  his 
prlncipaliWhere  the  power  to  convey  is  not  coupled 
with  an  interest  Harris  v.  Irving,  28  CbL  846;  Hunt 
v.  Housmanier,  21  U.  S.  8  Wheat  201,  6  L.  ed«  608; 
Travers  v.  Crane,  15  CaL  12;  Scruggs  y.  Driver,  81 
Ala.  274;  Lewis  y.  Kerr,  17  Iowa,  78;  Jenkins  y. 
Atkins,  1  Humph.  294,  84  Am.  Deo.  848;  Prlmm  y. 
Stewart.  7  Tex.  178;  Harper  v.  Little,  2  Me.  14^  11 
Am.  Dec.  26;  Shisler^  Estate,  2  Pa.  Dist.  Bep.  688. 

On  a  sale  of  land  by  an  agent  after  the  death 
of  the  prinoipal  which  was  unknown  to  the  agent, 
he  is  liable  to  the  estate  of  the  prinoipal  for  the 
money.  The  purchaser^  rights  were  not  decided 
as  he  was  not  a  party.  Carriger  y.  Whittington,  28 
Mo.  811, 72  Am.  Deo.  212. 

In  l4h  Y.  Crane,  8  Ohio  St.  621,  it  was  held  that  a 
contrkot  for  the  sale  of  land  by  an  agent  without 
knowledge  of  the  death  of  the  priucipal»  is  binding 
where  he  accounts  to  the  heirs  for  the  purchase 
money  and  puts  the  purchaser  In  possession,  the 
court  claiming  that  if  the  power  of  the  agent  had 
been  actually  revoked  in  the  life  of  the  principal 
and  he  had  consummated  the  sale  before  such  revo. 
cation  came  to  his  knowledge  it  would  be  the  same: 
and  the  court  held  that  under  the  authority  given 
fn  this  case  the  sale  did  not  have  to  be  made  in  the 
name  of  the  principal,  and  was  not  a  power  to  con* 
vey  but  power  to  selL 

The  authority  to  reoelYe  money  or  collect  the 
same  where  the  agent  has  no  interest  in  the  subjects 
matter  is  revoked  by  the  death  of  the  prinoipaL 
Davis  V.  Wiodsor  Sav.  Bank,  48  Yt,  728;  Johnson  v. 
Johnson,  Wright  (Ohio)  694;  F&rmers  Loan  Sc  T.  Co. 
Y.  Wilson,  84  Hun,  194;  Hough taling  y.  Marvin,  7 
Barb.  412;  Lepard  v.  Vernon,  2  Yes.  S;  B.  61;  Weber 
Y.  Bridgman,  118  N.  Y.  800. 

But  in  Casslday  y.  McKenaie,  4  Watts  Sc  S.  282, 
89  Am.  Dec.  98,  it  was  held  that  a  payment  by  the 
debtor,  received  by  the  agent  in  good  faith  after 
the  prinoipal  is  dead,  of  which  fact  thej  were 
ignorant,  is  tyindlng  upon  the  parties. 

98  L.a  A. 


A  eon  tract  to  perform  personal  labor  by  an 
agent  for  his  principal,  is  terminated  by  the  death 
of  the  prlndpaL  Boss  v.  Hardin,  79  N.  Y.  84;  KroD- 
dick  v.  White,  92  CaL  14a. 

If  a  oonsignee  elects  to  hold  goods  as  consignee^ 
his  executors,  after  his  death,  cannot  eleot  to  hold 
the  same  as  a  purchase.  Bacon  v.  Sondley,  8  StiobiL 
L.  642,  61  Am.  Dea  848. 

Under  an  arrangement  for  the  prindpal  to  sup- 
ply goods  during  the  year,  the  authority  of  the 
agent  Is  not  revoked  by  the  death  of  the  prinoipal 
during  the  year.  Garrett  v.  Tiabue,  82  AJa.227; 
Davis  V.  Davis,  96  Ala.  178. 

In  Smout  V.  Ilbery,  10  Mees.  S;  W.  1,  It  was  beM 
that  a  wife  was  not  liable  for  goods  supplied  to 
her,  after  her  husband^s  death  in  a  foreign  land,  be- 
fore information  was  received. 

.And  the  estate  of  a  man  Is  not  liable  for  goods 
furnished  after  his  death,  to  a  woman  who  had  oo- 
habited  with  him  as  his  wife.  Blades  v.  Free,  • 
Bam.  ft  0. 187, 4Mann.  &  R.  282. 

Under  a  ooouniasion  vesting  an  agency  in  two 
persons  without  words  of  survivorhhip  wbcve  one 
of  them  dies  and  the  other  has  not  been  recog- 
nised subsequently  by  the  principal,  he  cannot 
bind  the  prindpaL  Hartford  F*  Ins.  Co.  y.  Wilooz, 
e7IU.180. 

But  an  employment  of  an  agent  by  two  Joint 
oon  tractors  to  sell  articles  under  a  patent  is  not 
discharged  by  the  death  of  one  joint  contraotob 
Martin  v.  Hunt,  1  Allen,  418. 

The  death  of  an  agent  under  the  power  of  attoiw 
ney  is  a  revocation  of  the  power  of  the  sub-agent* 
Lehigh  Coal  ft  Nav.  Co.  v.  Mohr,  88  Pa.  2a,  24  Am. 
Bep.  161;  Watt  v.  Watt,  2  Barb.  Ch.  871,  6  L.  ed.  789. 

And  on  the  death  of  a  factor  shipping  goods  to  a 
subagent  in  his  own  name,  the  proceeds  from  the 
sale  of  the  goods  belong  to  the  prinoipaL  Jaokaon 
Ids.  Co.  v.  Partee,  9  Heisk.  298. 

But  in  Smith  y.  White,  6  Dana,  878,  it  was  heia 
that  the  authority  of  the  subagent  is  not  revoked 
by  the  death  of  the  agent,  where  the  subagent 
acted  in  good  faith  for  more  than  twenty  years 
with  a  knowledge  of  the  principalis  attomey-aU 
law,  as  acquiescence  is  evidence  of  authority. 

A  purchase  by  the  trustee  havinir  the  power  of 
sale,  made  after  the  death  of  the  owner,  la  invalid 
as  the  trustee  could  not  be  the  purofaaser.  Middle* 
sex  Bankv.Minot,4Met.8ai6b 

For  other  oases  on  agency,  see  Bromage  y.  Uoytf 
Gale  v.  Tappan;  Charleston  y«  Duncan;  BurrfU  y« 
Smith;  and  Perry  y.  Crammond^li^iii. 

Attorney. 

The  authority  of  an  attomey-at-law  In  ragtfd  to 
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UngffB  App.  mipra.  It  was,  In  effect  a  con- 
tract for  the  payment  of  money,  a  guaranty  to 
the  plaintiff.  The  entering  into  another  con- 
tract was  merely  formal. 

Pratt  ▼.  Hud$on  River  R  Oo.  21  N.  Y.  805. 

Even  in  PennsylTania  prior  to  the  decision 
of  BiUingi's  App.  iupra,  such  a  contract 
viewed  as  an  oblltfation  merely  to  pay  money 
would  have  been  neld  to  survive. 

WhiU  ▼.  CariL  89  Pa.  167. 

It  cannot  be  said  that  because  the  fulfillment 
of  this  agf^ment  in  the  case  at  bar  required 
the  execution  of  another  contract  that  there- 
fore  the  agivement  does  not  surviye. 

For  an  agreement  to  grant  an  annuity  sor- 
▼ives 

NieM  T.  Smith.  14  Yes.  Jr.  491. 

A  ooTenant  to  oouTey  a  copyhold  on  re- 
quest surriTes. 

Thnr9eden  ▼.  Wtfrthen,  2  Bulstr.  168. 

A  covenant  to  renew  a  lease' survives. 

Macartney  t.    BHndeU,  2   Ridgw.  P.  0. 


118;  PhiUipe  t.  Ewrard,  5  Sim.  102;  Chle^ 
grave  v.  Manhy.  2  Ru^s.  Ch.  288;  HawkiTU  ▼• 
Ball,  18  B  Mon.  816,  68  Am.  Dec.  755,  nata. 

Contracts  to  convey  real  estate  survive. 

HatvkineY.  BaU^  eupra. 

It  is  also  held  that  agreements  to  make  cei^ 
tain  dispositions  of  property  by  will  may  be 
enforced  against  the  estate  of  the  proroif»or. 

Ibid. :  Hiatt  v.  Williams,  72  Mo.  214,  87  Am. 
Rep.  488. 

The  plaintiff  is  entitled  to  judgment  for  an 
amount  which  shall  be  the  present  value  of 
each  vearlv  payment  due  at  the  end  of  tha 
year  in  which  oy  the  agreement  it  was  to  bo 
earned,  with  interest  from  December  1,  188SI 
the  time  the  waterworks  wvi«  «<i<aipleted,  t^ 
the  date  of  the  verdict. 

Alder  ▼.  Keighley,  15  Mees.  A  W.  117;  Hob- 
ineon  v.  Harman,  1  Ezch.  855;  Drioge  v. 
Dtoight,  17  Wend.  71,  81  Am.  Dec.  288,  and 
note;  Peareon  v.  Maeon.  120  Mass.  58.  See 
also  Parker  v.  BueeeU,  188  Mass.  74;  Amoe  v. 


cetlooaanil  ooUectlODS  and  satisfaction  of  jodir- 
ments,  is  revoked  by  the  death  of  his  ollent* 
Tuman  v.  Temke,  84  HL  28ft;  Rlsley  v.  Fellows,  10 
HL  tS81;  Cleinr  v.  Baumberger,  110  Ind.  686;  Gleason 
T.  Dodd,  4  Met.  888:  Meffary  v.  Funtis,  6  Sandf.  870: 
Palmer  v.  Beiffenstein,  1  Mann,  ft  O.  94;  Pedes  v. 
Ayeinena.  8  Watts  ft  8.  64;  Clayton  v.  Merrett,  68 
Miss.  368;  Moyle  v.  Landers,  78  Oal.  99;  Campbell  v. 
Kincaid,  8  T.  B.  Men.  66;  Jndson  v.  Love,  86  Gal.  468; 
Balbl  V.  Do  vet,  8  Bdw.  C9i.  418, 6 1*  ed.  710;  Putnam 
▼.  Van  Buren,  7  How.  Pr.  8L 

And  the  retainer  of  an  attorney  to  determined  by 
the  death  of  bto  client.  Whitehead  v.  Lord,  7  Bxch. 
€01, nit.  J.  Exch.  289l 

InWyUev.Goze.86  U.S.  16  How.  416,14  L.ed. 
388,  where  the  attorney  was  to  receive  a  contliv 
irent  fee  for  prosecutinsr  a  claim  atniinst  the  Mexi- 
4san  republio,  the  death  of  the  owner  of  the  claim 
did  not  di8K>lve  the  contract  and  the  attorney  was 
entitled  to  compensation  which  would  be  a  lien 
upon  the  money  when  recovered. 

In  Zenon^  SuooesBlon,  84  La.  Ann.  1187,  where 
there  was  no  stipulation  as  to  the  amount  of  the 
fees  of  the  attorneys,  it  was  proper  for  them  to  en- 
force a  contract  for  their  services  against  her  suc- 
cession and  continue  their  services,  unless  dJ^ 
«hanred  by  the  administrator. 

And  in  Andrews  v.  Showell,  T.  Basrm.  18,  where 
a  judgment  was  confessed  by  an  attorney,  and  the 
defendant  died  l>efore  it  was  signed,  the  court  re- 
fused to  set  aside  ttie  judgment  as  it  was  for  a  good 
debt. 

And  a  motion  in  dtocharge  from  a  debtor's  prison 
was  allowed  where  the  notice  was  served  on  the 
plainttlTs  attornev  who  was  hto  son  and  who  re- 
fused to  diflcloee  who  was  the  plaintlfTs  persoual 
representative,  the  plaintiff  being  dead.  Booth  v. 
Steer,  7  Jur.  678,1  DowL  ft  L.  874;  Poole  v.  Steed,  11 
Mees.  ft  W.  VBO. 

JTotSi,  Mils,  etn&thuShL 

Ordinarily,  Indorsements  and  transfers  affecting 
liability  cannot  be  made  after  the  death  of  a  party, 
teanoteor  bllL 

The  death  of  a  principal  generally  Invalidates  the 
|M»werof  another  to  draw  bills  of  exchange  in  hto 
name,  or  to  indorse  or  deliver  an  Indorsed  note  for 
Mm.  Bromage  v.  Lloyd,  1  Bzch.  82,  6  DowL  ft  !«. 
128, 16  L.  J.  Bxoh.  857;  Bank  of  Washington  v.  Pier- 
•on,  8  Cranob,a  a  686;  Michigan  State  Bank  v. 
]Jeaveoworth*S  Brtate,  tt  Vu  809. 

And  where  a  note  to  found  indorsed  among  the 
^pers  of  a  decedent,  but  undelivered,  hto  personal 
represeotatlvea  ava  not  authoitwd  to  deliver  ihe 
33  L.ILA. 


same.  Qark  v.  Sigoumey,  17  Oonn.  611;  Clark  ▼• 
Boyd,  8  Ohio,  66. 

And  a  power  of  attorney  to  demand  payment  on 
a  note  to  determined  by  the  death  of  the  principal. 
Oale  V.  Tappan,  18  N.  H.  146, 87  Am.  Dec.  194. 

An  indorsement  of  a  note  to  a  deceased  persont 
In  order  to  transfer  the  title  to  such  person's  reore- 
sentative,  to  invalid.  Valentine  v.  Holloman,  68 
N.  a  475. 

And  the  power  to  negotiate  generally  ceases  on 
the  death  of  the  accommodation  indorser.  MIcht 
gan  Ins.  Ca  v.  Leavenworth,  80  Vt.  11;  Smith  v« 
Wyckoff,  8  Sandf.  Ch.  77. 7  L.  ed.  777. 

Under  an  arrangement,  whereby  a  bill  was  drawn 
in  the  name  of  a  deceased  person  and  accepted  by 
a  defendant,  he  to  estopped  from  claiming  that  the 
indorsement  was  not  that  of  the  decedent.  Ash- 
pitel  V.  Bryan,  88  L.  J.  Q.  B.  91,  affirming  83  L.  J.  Q. 
a828. 

Under  1  N.  T.  Bev.  Lawa,  816,  the  liability  on  a 
promissory  note  in  favor  of  an  indorser  where  the 
indorsement  to  made  after  the  makers  death,  oon- 
tinues  against  the  makers*  heizs.  Parsons  v.  Par- 
sons, 6  Cow.  476. 

A  principal  may  .claim,  on  the  death  of  an  agent, 
a  note  taken  by  an  agent  in  his  own  name,  t)elong- 
ing  to  hto  prindpaL  Charleston  v.  Duncan,  3  Brev. 
886. 

And  a  bill  of  exchange  may  be  completed  by  the 
addition  of  the  drawer's  name,  after  the  death  of 
the  acceptor.  Carter  v. White,  L.  R.  86  Ch.  Div.  660^ 
54  L.  J.  Ch.  188. 60  L.  L.  T.  a  670, 88  Week.  Rep.  692. 

And  where  the  drawer^  name  was  blank  and  it 
came  in  the  possession  of  the  plaintiff  as  adminis- 
tratrix, who  inserted  her  own  name  as  drawer,  16 
was  sustained.   Scard  v.  Jackson,  84  L.  T.  N.  S.  66. 

Where  presentment,  demand,  and  notice  are  |ire> 
vented  by  death,  a  reasonable  diligence  thereafter 
to  required.  White  v.  Stoddard,  11  Gray,  258, 71  Am. 
Dec.  711;Duggan  v.  King,  1  Rice,  L.  240.88  Am.  Dec 
107;  Smith  v.  Bank  of  New  South  Wales,  L.  B.  4  P. 
C.  194:  Massachusetts  Bank  v.  Oliver,  10  Cush.  5671; 
Cayuga  County  Bank  v.  Bennett.  6  Hill,  tSk  Harp 
V.  Kenner,  19  La.  Ann.  68;  Bank  of  Washington  v. 
Reynolds,  8  Cranch,  a  C.  880 :  Grnth  v.  Gyger,  81 
Pa.  271, 78  Am.  Dea  745;  Juniata  Bank  v.  Hale.  16 
Serg.  ft  R.  157,16  Am.  Deo.  668. 

And  notice  of  non-payment  must  be  given  to  the 
admintotrator  of  an  indorser,  if  he  to  qualified  b^ 
fore  the  maturity  of  the  note.  Oriental  Bank  v, 
Bhike,88Piok.806. 

And  must  be  given  to  an  indorser,  even  if  he  is  the 
administrator  of  the  drawer.  Magruder  v.  Union 
Bank  of  Georgetown,  88  U.  8.8Fet.07,7L.ed.6]f. 
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Oakley,  181  Mass.  418;  Jewett  ▼.  Brooks,  184 
Mass.  505. 

And  it  makes  do  difference  in  the  measure 
of  damages  that  the  contract  is  for  a  contract. 

Pratt  V.  Hudson  IHver  B,  Co.  and  Driggs  ▼. 
Dicight,  supra. 

The  defendants  are  not  entitled  to  have  the 
water  already  taken  and  to  be  taken  in  the 
future  by  the  Monument  Mills  and  the  two 
tenement  bouses  allowed  in  reduction  of  dam- 
ages. 

Sutherland,  Damages,  g  158;  DiUon  v.  Hunt, 
105  Mo.  154;  Harding  v.  Townshend,  48  Vt. 
686,  5  Am.  Bep.  804;  Cunningham  ▼.  Evans- 
wile  d  T.  H.  R.  Co,  102  Ind.  478,  52  Am.  Rep. 
688;  State  v.  Bishop,  24  Md.  810.  87  Am.  Dec. 
608;  Chitty,  Cont.  10th  Am.  ed.  by  J.  C.  Per- 
kins, 984, 985:  Ellis  v.  Wire,  88  Ind.  127,  5  Am. 
Bep.  189. 

The  rule  is  not  confined  to  actions  of  tort, 
but  extends  to  actions  of  contract. 

Sondes  y.    FUtcher,  5  Bam.  &  Aid.    835; 


Hawkins  ▼.  Ooulthurst,  5  Best  A  B.  843; 
Sedgw.  Damages,  496,  ed.  of  1878;  Chitty. 
Cont.  10th  Am.  ed.  by  J.  C.  Perkins,  9Si. 
985. 

So  far  as  the  Monument  Mills  have  taken 
and  used  the  water  that  is  a  collateral  matter 
wholly  independent  of  the  defendants  and  is 
as  to  them  res  inter  alios  acta.  The  payments 
made  by  the  Monument  Mills  not  haviag  been 
procured  by  the  defendants  and  the  payments 
not  having  been  either  paid  or  received  to 
satisfy  in  whole  or  in  part  the  defendants'  Ha* 
bility,  the;^  can  derive  no  advantage  therefrom 
in  niitigation  of  damages. 

Sutherland.  Damages,  g  158;  IHUonY.  Hunt, 
Harding  v.  Townshend,  and  Cunningham  ▼. 
Ecansville  db  T.  H.  R.  Co,  supra, 

Messrs.  Marshall  WUcose  and  A.  Chalk- 
ley  Collins*  for  defendant: 

The  language,  *'I  hereby  agree  to  enter  into 
a  contract  binding  myself  to  take  water/*  in 
terms  calls  for  no  action  other  than  his  personal 


Or  where  the  Indoiver  knew  that  the  note  would 
not  be  iwid  and  that  the  maker  was  dead.  Qower 
T.  Moore,  25  Me.  ie«  48  Am.  Deo.  247. 

The  neffliireuoe  of  the  ezeoutrix  of  a  holder  for 
several  moDths  to  present  a  note  or  give  notice  of 
non-payment,  dlsobarges  the  Indorser.  Wilson  v. 
Senler,  14  Wis.  380. 

And  in  Toby  v.  Maurian,  7  La.  488,  it  was  held 
that  no  recovery  could  be  had  of  an  Indorser  until 
a  demand  was  made  on  the  heirs  of  the  maker,  if 
he  Is  dead  and  there  was  no  administrator,  unless 
the  impoesibiilty  of  makin^r  a  demand  was  appar- 
ent. 

But  a  demand  does  not  have  to  be  made  on  the 
day  of  the  funeral,  at  the  dwelUnfp  of  the  deceased 
maker.    Huff  v.  Ashcraft,  1  Disney  (Ohio)  60. 

If  the  maker  of  a  note  is  dead  at  the  time  of  its 
indorsement,  no  demand  is  necessary  to  bind  such 
indorser.  Davis  v.  Francisco.  11  Mo.  072,  49  Am. 
Dec.  08 :  Picklar  v.  Harlan,  76  Mo.  678. 

And  in  Landry  v.  Stansbury,  10  La.  484,  it  was 
held  thR  t  a  demand  of  an  administrator  of  a  maker 
is  unnecessary  to  bind  the  Indorser,  where  such 
administrator  was  not  authorized  to  pay  any  claim 
nntU  after  a  certain  time. 

Unless  the  note  matured  more  than  a  year  after 
the  appointment  of  ttie  administrator.  Hale  v. 
Burr,  12  Mass.  88. 

Where  a  protest  was  made  after  the  death  of  the 
indorser  and  the  notice  was  taken  from  the  poet- 
oifice,  by  the  direction  of  a  subsequent  Indorser, 
and  delivered  to  the  administrators  of  the  de- 
ceased, this  was  sufficient.  Beals  v.  Peck,  12  Barb. 
245. 

And  a  notice  of  dishonor,  to  the  drawer,  who  is 
the  party  who  is  to  pay  the  bill  as  executor  of  the' 
aoc<^;>tor,  is  sufficient.  Gaunt  v.  Thompson,  7  0.  B. 
400, 6  DowL  A;  L.  621. 18  L.  J.  C.  P.  12S,  13  Jur.  486. 

Upon  the  death  of  the  drawer  of  a  bill,  the  riirhts 
and  liabilities  of  the  parties  thereto  are  not  al- 
tered. BillinflT  V.  Devaux,  8  Mann.  9s  Q,  66&,  i 
ficott,  N.  R.  175, 6  Jur.  U82. 

And  a  pasrment  on  presentation  was  sustained 
where  a  master  of  a  ship  irave  a  bill  of  exchansre 
on  the  consignee  for  the  freight  money,  and  died 
before  the  bill  reached  the  hands  of  the  Indorser. 
Cutts  V.  Perkins,  12  Mass.  206. 

Ordinarily,  a  note  should  be  deUveried  in  the  life- 
time of  the  parties,  but  a  delivery  to  the  adminis- 
trator of  the  payee  has  been  sustained.  Welch  v. 
Dameron,  47  Mo.  App.  221. 

And  an  administrator  might  elect  to  take  a  bill 
belonging  to  the  decedent,  which  had  been  In* 
dojrsed  by  his  agent  to  him.  In  ignorance  of  his 
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death.   Murray  v.  Bast  India  Co.  6  Bam.  it  Aldi 
204. 

And  the  administrator  may  indorse  away  bHls 
owned  by  the  decedent.  Bawlinson  v.  Stone,  9 
Wlls.  1;  Makepeace  v.  Moore,  10  HI.  474. 

Money  received  by  a  private  banker  to  pay  the 
drawer  of  a  draft  belongs  to  the  drawer  if  the 
l)anker  dies  before  it  is  transferred.  First  Nac 
Bank  of  Central  City  v.  Hummel,  8  L.  B.  A.  788. 14 
Colo.  260. 

And  where  a  note  was  Indorsed  by  an  agent  In 
consideration  of  an  extension  of  time.  In  Ignorance 
of  his  principalis  death,  exich  Indorsement  was  sus- 
tained.   BurrlUv.  Smith,  7  Pick.  29L 

And  where  a  note  was  delivered  by  an  agent 
after  the  death  of  the  drawer,  to  a  person  who  bad 
made  advances  upon  their  faith  to  the  drawer, 
such  delivery  was  sustained.  Perry  v.  Grammond, 
1  Wash.  C.  a  100;  Dick  v.  Page,  17  Mo.  284,  57  Am. 
Dec.  267. 

A  payment  by  a  bank  of  a  check  of  the  decedent^ 
in  ignorance  of  his  death,  is  valid.  MoMuiray  v. 
Bonis,  81 N.  r.  &  B.  976. 

And  where  a  payee  of  a  check  indorsed  it  to  an- 
other party,  and  then  died,  the  property  of  such 
indorser  in  the  check  ceases.  Burke  v.  Bishop,  27 
La.  Ann.  466. 

An  agent  who  received  for  his  principal  a  check 
just  before  the  death  of  the  principal,  and  drew 
the  money  after  his  death,  as  executor,  cannot  be 
compelled  to  account,  except  by  first  applying  up- 
on It  what  the  testator  owed  him  on  acoount^  Re 
Kellogg,  104  N.Y.  648. 

In  Lewis  v.  International  Bank,  18  Mo.  App.  202,  it 
was  held  that  as  in  that  state  the  delivery  of  a 
check  is  an  appropriation  of  that  much  of  the 
fund  on  deposit,  the  death  of  the  drawer  before 
presentation  does  not  operate  as  a  revocation  of 
the  check. 

See  also  subhead,  Guaranty. 

PersoncU  servtees. 

Ordinarily  a  contract  for  personal  services  is 
extinguished  by  the  death  of  the  party  to  perform 
the  same.  Hyde  v.  Dean  of  Windsor,  Gro.  BUs. 
668;  Lee  V.  Griffin,  2  Best  ft  8. 272, 80  L.  J.  Q.a26B, 
7  Jur.  N.  S.  1802,  4  L.  T.  K.  &  646,  0  Week.  Bep.  702; 
Farrow  v.  Wilson,  L.  It.  i  C.  P.  744. 38  L.  J.  C.  P.  826, 
SOL. T.N. 8. 810, 18 Week.  Bep.  4d:Silerv.  Gray.  86 
N.C.666;  Parker  v. Macomber,  16  L.  B.  A. 858, 17  B. 
1.674. 

And  a  contract  by  a  pastor  personally  to  pay  ■» 
organist  for  a  certain  time  ceases  at  the  death  of 
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action.  If  his  estate  or  his  administratoTS  are 
boDDd  to  carry  out  such  personal  contract,  it 
most  he  so  because  the  law  hy  coDStruciion 
finds  it  was  the  intention  of  Mr.  Crane  to  bind 
not  only  himself  personally  but  his  estate  in 
the  hands  of  his  administrators  in  case  of  his 
death. 

But  this  must  he  determined  in  the  light  of 
the  circumstances,  objects,  and  motives  sur- 
lonnding  the  parties. 

Vide  Metcalf,  Cont  1st  ed.  p.  273;  Nichols 
▼.  Luce,  24  Pick.  102,  85  Am.  Dec.  802;  Whit- 
tier  Maeh,  Co.  v.  Qraffan,  166  Mass.  415. 

Mr.  Crane  wanted  the  water  for  business 
conducted  under  his  arrangements  with  the 
Monument  Mills  corporation.  In  case  of  his 
death,  his  business  was  liable  to  he  absolutely 
terminated  and  the  intended  use  of  the  wa- 
ter exiiDguished. 

Under  these  circumstances  it  is  but  a  reason- 
able  deduction  that  the  parties  understood 


that  the  "formal  contract"  was  to  be  made 
with  reference  to  the  expected  continuance  of 
Mr.  Crane's  buRiness  relations  with  Monument 
Mills  corporation  and  that  the  water  was 
wanted  only  for  use  in  that  business. 

The  instrument  of  June  11,  1888,  in  view  of 
its  language  and  personal  surroundings  and 
circumstances,  called  for  the  individual  act  of 
Mr.  Craoe  himself  in  the  execution  of  the 
"formal  contract/'  and  upon  his  decea.'^e  the 
execution  of  it  was  not  obligatory  upon  his 
estate  in  the  hands  of  his  administrators. 

And  had  the  formal  contract  been  executed 
in  his  lifetime,  its  relations  to  Mr.  Crane  and 
his  business  and  the  inability  of  his  adminis- 
trators to  continue  the  business  and  the  use  of 
the  water  therein,  warrant  the  court  in  holding 
that  the  oblifntions  of  the  contract  should  ex- 
pire with  him. 

TcuJcer  v.  Shepherd,  6  Hurlst.  &  N.  575; 
Dickinson  v.  Calahan,  19  Pa.  227;  Bland  v. 


the  pastor,  where  the  church  is  subsequently 
olcsed.   Harrison  y.  Conlan,  10  Allen,  85. 

In  SIboni  y.  Kirkman,  1  Mees.  ft  W.  418, 2  Gale, 
SL  it  was  stated  that  the  only  exception  to  the 
liability  of  an  estate  on  a  contract  of  a  testator  is 
where  personal  skill  or  taste  Is  required. 

A  contract  whicb  does  not  involve  skill,  and 
wbich  binds  the  heirs,  executors,  and  administra- 
tors of  the  party  and  can  be  completed  within  a 
reasonable  time,  is  not  eztinsrnished  by  the  death 
of  either  party.   Billings^s  App.  106  Pa.  568. 

A  contractor  asrreeing  to  build  a  house,  may  be 
required  to  flnisb  the  same  after  the  death  of  the 
owner  of  the  land.  Oooper  ▼.  Jarman,  I^  B.  8  Bq. 
98,8BL.J.Gh.8& 

A  contract  to  build  that  is  completed  after  death 
of  owner,  is  n  ot  in  validated  by  such  death.  Riblet 
T.  WaUls,  1  Daly.  300. 

Where  a  contract  by  two  to  do  work  is  com- 
pleted by  one  after  the  otber*8  death,  the  estate  of 
the  deceased  is  entitled  to  its  share  in  the  profits. 
Jepson  Y.  Killian,  161  Mass.  GOB;  MoClean  y.  Ken- 
oard,L.R.9Cb.886,  48  L.  J.  Ch.  823.  80  L.  T.  N.  8. 
188. 22  Week.  Uep.  888. 

Dnder  La.  CJode,  9  2007,  proYiding  that  all  con- 
tracts for  labor  are  perBonai  on  the  part  of  the 
obllffor  but  heritable  on  the  part  of  the  oblifrec,  a 
contract  of  empioymeot  as  a  clerk  of  a  decedent  is 
exigible  atraiDSt  his  estate.  lete  y.  Lanauz  (La.) 
NOY.  20. 1808. 

Where  a  coat  was  ordered  and  fitted  before  the 
death  Of  the  tailor,  and  finished  and  delivered  by 
his  widow  and  administratrix,  the  purchaser  was 
liable.  Werner  y.  Humphreys,  8  Scott,  N.  B.  226, 
2 Mann.  AG.  858. 

So  if  work  contracted  for  by  the  testator  is  com- 
pleted by  the  executors,  by  nslnir  the  materials  of 
the  testator,  a  reooYery  may  be  had  for  the  value 
of  such  materiaL  Marshall  y.  Broadhurst,  1  Crom  p. 
*J.40B,]Tyrw.848. 

The  death  of  a  farmer  does  not  SYoid  liability  on 
a  contract  for  labor  by  a  party  on  tbe  farm  for  one 
year,  where  he  completed  the  year*s  service  after 
the  death  of  the  farmer.  Lacy  Y.Oetman,85  Hun,  48. 

In  Oilman  y.  WUtier,  1  Dem.  547,  whether  or  not 
m  oontraot  to  give  tuition  is  extioffuished  by  the 
death  of  the  promisor,  was  not  decided,  although 
qnesdoDed. 

Under  a  contract  to  saw  lumber  for  another,  by 
a  debtor  In  payment  of  his  debt,  if  the  party  fur- 
nishing the  same  dies,  the  debtor  cannot  be  com- 
pelled to  pay,  before  he  has  refused  to  saw  the 
same.  Hawkins  Y.  Ball,  18  B.  Mon.  816,  68  Am. 
Deo.  755. 

On  tbe  subject  of  recovery  for  serviceB  on  con- 
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tracts  iDterupted  by  sickness  or  death,  sceexhuus- 
tive  note,  Parker  y.  Macomt)er,  16  L.  R.  A.  868,  17 
B.L674. 

For  other  cases  of  personal  services,  see  Re  Wil- 
liams* Estate,  1  Misc.  85:  Shults  y.  Johnson,  5  B. 
Moo.  500;  Dickinson  y.  Calahan,  10  Pa.  2S7:  Bobb  y. 
Hardin,  79  N.r.  84. 

Apprentice. 

On  the  question  as  to  the  effect  of  the  death  of  a 
master  of  an  apprentice,  upon  the  premium  which 
has  been  paid  by  such  apprentice,  there  is  some 
conflict  of  decision.  The  early  cases  of  Newton  v. 
Bowse,  1  Vem.  460;  Soam  v.  Bowden,  Finch,  396; 
Hirst  Y.  Tolson,  2  Maon.  ft  0. 184,  2  HaLl  &  T.  869, 
19  L.  J.  Ch.  441, 14  Jur.  669,  held,  that  on  the  death 
of  the  master  a  partial  recovery  of  the  premium 
money  was  allowed,  but  subsequently  in  Be 
Thompson,  1  Bxch.  864,  a  court  of  equity  refused 
to  require  a  return  of  a  portion  of  the  premium 
paid  hy  the  articled  clerk,  who  bad  died,  and  in 
the  later  case  of  Whlnoup  v.  Huvbee,  L.  R.  6  C.  P.  78. 
40  L.  J.  C.  P.  104, 24  L.  T.  N.  S.  74, 19  Week.  Rpp.  438. 
it  was  held  that  a  partial  failure  of  consideration 
by  the  death  of  the  master,  wiU  not  authorize  a  re- 
covery of  part  of  the  premium  money.  The  court  in 
this  case  discusses  the  previous  oases,  claimingr  that 
in  Soam  y.  Bowden  the  executor  bad  come  into 
court  and  said  that  he  was  willing  to  do  whatever 
the  court  would  direct,  referring  to  Newton  v. 
Bowse,  euprot  the  court  claimed  that  there  must 
have  been  a  mistake  or  misrepresentation,  as  a  basis 
of  recovery  wbich  does  not  appear,  and  finally  over- 
rules Hirst  Y.  Tolson,  ewpra. 

Wood  on  Master  ft  SerYant,  1 48,  flriYes  Whincup  y. 
Hughes,  auvrcu,  as  an  authority  for  the  converse  of 
the  proposition  decided  in  the  reported  case. 

The  liability  of  servioe  by  an  apprentice  is  ex- 
tinguished by  the  master*s  death.  Baxter  y.  Bur- 
field,  2  Strange,  266:  Boast  v.  Fhrth.  L.  B.  4  a  P.  1, 
88  L.  J.  C.  P.  1, 19  L.  T.  N.  S.  264, 17  Week.  Rep.  29. 

But  not  where  the  contract  bound  the  apprentice 
to  serve  the  executors  of  the  master.  Cooper  v. 
Simmons,  7  Hurlst  ft  N.  707,  81 L.  J.  M.  C.  188. 8  Jur. 
N.  &  81, 5  L.  T.  N.  S.  712. 10  Week.  Rep.  270. 

But  the  Uability  of  the  master  on  an  apprentloe*s 
contract,  binding  the  master,  his  heirs  and  assigns, 
continues  after  his  death  as  to  meat,  drink,  olothes, 
etc.    OonuY.  King,  4Serg.  ft  B.109. 

In  this  note  cases  on  the  subjects  of  Donatio 
causa  mortis;  Obecks;  Joint  contracts;  Mortgages; 
Surety;  Partnership;  Bonds  ofBcial;  Oontracts  to 
be  performed  at  death;  questions  as  to  Pleading; 
Abatement;  Survivorship,  and  Descents;— are  not 
included  as  more  properly  matters  for  other  notes. 

LT. 
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Um6Ua(f.  28  P».  816:  Qna%n'»  App.  22  Pa.  510; 
OhavincHain  v.  Dunlop,  126  N.  Y.  45:  Shear 
Y.  Wright,  60  Mich.  159;  Hovfe  Sewing  Maeh, 
Co.  V.  Iio8en$teel,  24  Fed.  Rep.  688;  Butterfield 
V.  Byron,  12  L.  K.  A.  676, 153  Mnai.  617;  Hare, 
Coot.  pp.  647, 6o3. 

Holmes*  J.,  delivered  the  opinton  of  the 

court : 

This  is  an  action  of  contract  on  the  follow- 
ing writing : 

^New  York.  Junelltb,  1888,  M.  J.  Drum- 
mond — Dear  Sir:  I  hereby  agree  to  enter 
into  a  formal  contract  with  the  Housa tonic 
Water  Company,  when  organized,  bindinff 
myself  to  tske  at  least  seven  hundred  and 
fifty  ($750)  dollars  worth  of  water  per  annum 
for  the  period  of  ten  years,  on  the  following 
basis:  Water  for  manufacturing  purposes, 
12^  cents  per  1,000 gallons;  hydrants,  $40.00 
per  annum  each;  private  dwellings,  one  tap 
for  one  family,  $8.00  per  annum.  In  the 
construction  of  these  waterworks,  they  are  to 
commence  at. Long  Pond,  with  a  14-inch 
pipe,  and  continue  with  a  12-inch  pipe,  then 
reducing  to  10-inch  ,  then  to  8-inch  to  the 
village,  and  using  6-inch  and  4-inch  distri- 
bution pipes.    C.  R.  Crane.** 

This  writing  was  signed  In  order  to  in- 
duce the  plaintiff  to  build  an  aqueduct  for 
the  stock  and  bonds  of  the  Housatonic  Water 
Company,  and  the  oiler  contained  in  it  was 
made  in  consideration  of  the  plaintiff's  do- 
ing so.  The  plaintiff  accepted  the  offer, 
furnished  the  consideration,  and  the  promise 
became  a  binding  contract.  Just  afterwards, 
Mr.  Crane  died,  and  his  administrators  re- 
fused to  perform  the  contract.  The  first 
question  is  whether  the  administrators  were 
bound  to  pay  for  the  ten  years,  as  agreed  by 
Mr.  Crane. 

The  question  is  not  whether  the  adminis- 
trators are  bound  bv  their  intestate's  contract. 
They  are  bound  by  it,  of  course,  whether 
named  or  not,  because  they  represent  his  per- 
son. 8helley*s  Case,  1  Cfoke.  98,  96a;  Ire- 
monger  v.  ifetMam,  Latch,  260,  26t ;  Dag  v. 
Worcester,  IT.  d  R.  B,  Co.  161  Mass.  802, 
808. 

A  sufficient  proof  Is  that  they  unquestion- 
ably would  be  liable  for  a  breach  oy  their 
intestate  in  his  lifetime.  The  true  question 
is  whether  the  contract,  properly  construed, 
requires  a  continuance  of  the  promised  action 
beyond  the  lifetime  of  the  promisor.  It  is 
the  same  question,  and  is  to  be  answered  in 
the  same  way,  as  if  the  promisor  himself 
wore  alive  for  purposes  of  being  sued,  but 
dead  for  the  purposes  of  performance. 

The  facts  relied  on  by  the  defendants  are 
that,  as  the  plaintiff  knew,  the  reason  why 
Mr.  Crane  wanted  the  water  was  that  he 
might  use  it  in  his  business;  that  his  busi- 
ness was  the  manufacture  of  woolens  under 
a  lease  and  business  arrangement  with  the 
Monument  Mills;  that  by  the  terms  of  his 
lease  the  mills  had  a  right  to  terminate  it, 
and  did  terminate  it  in  fact,  within  three 
months  of  Crane's  death.  The  plaintiff  knew 
the  kind  of  business  in  which  Crane  was  en- 
gaged, and  that  it  was  carried  on  under  some 
arrangement  with  the  Monument  Mills,  but 
did  not  know  what  the  arrangement  was. 
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But  the  motives  which  tni1iic<Hl  Crane  to 
make  tlie  promise  are  not  so  iiiip4»ruuit,  an  aid 
in  determining  its  scope  as  tlie  object  which 
tlie  plaintiff  manifestly  bad  in  exactin);  it. 
It  was  perfectly  plain  tliat  the  rea<9»n  wliy 
the  plaintiff  required  tlie  promise  as  a  coi- 
dition  of  making  his  inveutment  and  lull  l- 
ing  the  reservoir  was  that  be  might  liave  some 
security  for  returns.    The  plaintiff  committed 
himself  absolutely  to  the  investment^  wheilier 
Crane  lived  or  died.     Obviously,  tlie  secur- 
ity which  he  wanted  was  one  equally  la« 
dependent  of  Crane's  life.    From  the  point 
of  view  of  the  plaintiff,  the  contract  waa 
like  a  guaranty,  upon  executed  consideration, 
that  he  should  have  so  much  business  for  a 
certain  time,  which,  of  course,  would  ma 
on  whether  the  guarantor  lived  or  died. 
See  Llogd*$  v.  Harper.  L.   R.   16  Ch.   Div. 
290.     It  may  be  that  it  was  prudent  admin- 
istration for  the  defendants  to  break  the  con- 
tract and  to  pay  the  damages,  but  we  are  of 
opinion  that  Crane's  undertaking  waa  to  take 
the  water  for  ten  years,  dead  or  alive.    Very 
possibly,  he  did  not  think  of  the  chance  of 
his  dyfng,  and  might  have  hesitated  if  the 
present  aspect  of  his  contract  bad  been  called 
to  his  attention.    But  the  circumstances  and 
the  words  used  gave  notice  of  the  extent  of 
the  obligation  which  he  was  entering  into, 
and,  if  we  are  to  conjecture,  it  is  aa  probable 
as  anything  else  that  the  plaintiff  would  nd 
have  accepted  less  than,  by  our  construction, 
he  got.    No  cases  very  like  the  present  have 
been  called  to  our  attention.    We  may  men- 
tion Kemochan  v.  Murray,  111  N.    T.  806, 
2  L.  R.  A.  185 ;  Chamberlain  v.  Dunlop,  126 
N.  T.  45 ;  BUUngs'e  App.  106  Pa.  558 ;  Jfor- 
tin  V.  Hunt,  1  Allen,  418,  419. 

The  considerations  which  we  have  pat 
forward  are  not  affected  by  the  fact  that  the 
contract  sued  upon  contemplated  another 
more  formal  contract.  That  is  merely  an 
additional  wheel  in  the  machinery.  Nor 
does  it  matter  that  the  second  contract  would 
be  made  with  another  party.  It  was  expected 
that  the  plaintiff  would  become  the  owner 
of  substantially  .all  the  stock  of  the  water 
company,  when  it  was  issued,  snd  be  did  so; 
so  that  his  interest  was  substantially  the  same 
with  reference  to  the  present  question  as  if 
the  second  contract  were  to  run  to  him. 

The  other  question  reserved  by  the  repofl 
concerns  the  measure  of  damages.  The  judge 
who  tried  the  case,  without' a  Jury,  found 
that  the  cost  of  delivering  the  water  was 
nothing,  and  ruled  that  the  plaintiff  was  en- 
titled to  recover  the  present  value  of  each 
yearly  payment,  deducting  such  sums  as  the 
water  company  received,  or  ousht  to  have 
received,  for  water  used  upon  Uie  premises 
occupied  by  Crane  at  the  time  of  his  decease. 
Only  the  plaintiff  complains  of  this  ruling. 
We  have  no  doubt  that  the  defendanta  are 
right  in  conceding  that  the  plaintiff  is  en- 
titled to  recover  substantial  damages,  sub- 
ject to  any  Just  deductions.  It  does  not 
matter  how  the  contractee  is  interested  to  have 
a  contract  performed, — whether  directly,  or 
because  he  is  a  stockholder  in  a  corpora- 
tion,—if  he  is  interested.  It  has  been  held 
in  England  that  trustees  can  recover  to  tlie 
extent  ol  the  interest  of  their  eeetuit  que 
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iruiunt,  Lloyd'9  ▼.  Earp&r,  L.  R.  16  Ch. 
Diy.  290.  Also,  the  intended  intervention 
«f  a  second  com  met  is  not  important.  Pratt 
T.  Eud9on  Riwr  R,  Co,  21  N.  Y.  805 ;  Driffffa 
y.  Dmght,  17  Wend.  71,  81  Am.  Dec.  288. 
The  matter  of  the  deductions  is  more  diffl- 
calt  to  deal  with.  Even  if  the  contract  were 
«B  broad  as  upon  this  question  the  plaintiff's 
interest  would  have  it  regarded,  some  cir- 
cumstances can  be  imagined  which  would 
make  the  damages  only  nominal,  at  most. 
The  object  bein/c*  as  we  have  said,  to  secure 
the  plaintiff  a  return  for  his  investment  bv 
guaranteeing  a  certain  amount  of  custom,  if 
the  plaintiii  s  company  had  customers  for  all 
the  water  which  it  could  furnish,  only  nom- 
inal dama^  ought  to  be  allowed.  The  same 
consideration  of  the  object  of  the  contract 
points  also  to  some  latitude  of  construction 
as  to  what  constitutes  performance.  If  the 
contract  had  specified  the  buildings  in  which 
the  water  was  to  be  taken,  there  could  be  no 
doubt  that  the  ruling  was  right.  The  con- 
tract would  mean,  not  that  Chrane  personally 
would  take  so  much  water  at  all  events,  but 
that  so  much  water  should  be  taken  in  those 
buildings.  The  contract  does  not  specify 
any  buildings,  but  still  we  are  of  opinion 
that  it  does  not  require  a  personal  taking  of 
the  water  throughout  the  ten  years.  It  is 
satisfied  if  the  taking  was  started  by  Crane, 
and  its  continuance  fairly  may  be  attributed 
to  him.  When  the  contract  was  made,  both 
parties  understood  that  Crane  made  it  for  the 
sake  of  his  factory  in  the  building  of  the 
Monument  Mills.  If  Crane,  in  his  lifetime, 
had  taken  water  there,  and  after  his  death 
his  administrators  had  done  the  same,  and 
then  within  the  ten  years  the  factory  had 


changed  hands,  and  the  same  amount  of  water 
was  taken  afterwards,  it  would  be  a  hud 
construction  to  deny  that  the  contract  adopted 
in  advance  Crane *s  choice  of  place,  to  the 
extent  that  a  continuous  taking  of  water  in 
the  same  place  was  a  performance.  The  ob* 
ligation  to  take  the  water  would  not  follow 
Crane's  person  and  estate  so  far  as  to  bind 
the  administrators  to  take  water  in  another 
place  in  addition.  Bo  if  Crane,  after  taking 
water,  himself  had  sold  the  factory.  Things 
had  not  gone  quite  so  far  as  we  have  sup- 
posed, because  Crane  died  just  before  the 
water  was  ready  for  delivery.  Yet  it  seems 
very  plain,  and,  as  we  take  it,  was  inferred 
by  the  judge  who  tried  the  case,  that  the 
places  in  respect  of  which  the  judge  made 
the  allowances  were  understood  oy  U>th  par- 
ties to  be  places  at  which  the  water  was  to 
be  delivered.  No  doubt.  Crane  was  free  to 
change  his  place  of  performance,  but  a  ti<ik- 
ing  at  the  factory  satisfied  the  contract  prv 
tanto.  As  to  the  sums  paid  for  water  by  the 
two  tenements  of  the  Crane  estate  also  al- 
lowed by  the  judge,  the  facts  do  not  appear 
in  any  detail.  We  cannot  say  that  the  al- 
lowance was  not  rieht,  upon  the  principles 
which  we  have  explained. 

No  objection  has  been  raised  to  the  recov- 
ery in  this  action  of  all  the  damages  which 
ever  can  be  recovered,  although  the  ten  years 
have  not  elapsed.  It  seems  to  be  assumed 
that  the  case  is  governed  by  Paiffe  v.  Barrett, 
151  Mass.  67,  and  the  cases  there  cited.  Wa 
do  not  disturb  the  assumption.  If  it  be  made, 
the  deductions  to  be  allowed  on  account  of 
earnings  in  the  future  must  be  matter  of  es- 
timate. 

Judgment  an  the  finding. 


OREGON  SUPREME  COURT. 


Roland  WARD,  Seept., 

V. 

SOUTHERN  PACIFIC  CO.,  AppL 


C. 


ft \^m9 • « • « • ••• ' 


!•  The  mere  flaet  tbat  persona  have  fife- 
qvently  treapassed  upon  a  railroad 
traek,  and  tbat  the  compaoy  has  resorted  to  do 
means  to  step  such  trespaners,  does  not  amouat 
to  a  permission  or  license  to  use  the  track  as  a 
footpath. 

£•  A  railroad  eompany  owee  to  a  tree- 
{MMser  upon  its  traek  no  leg^  datjr  to 

keep  a  lookout  or  ffuard  him  airaiiist  daoKer. 

3*  The  finding  of  the  body  of  a  child  on 
a  railroad  traek,  where  It  had  been  struck 
by  A  train*  raises  no  presumptton  of  nefflifrenoe 
on  the  part  of  the  company,  although  the  track 


was  straJffht  and  clear,  where  there  is  nothing  to 
show  thectroumstanceB  of  the  aoddenti  or  how 
lohff  the  child  had  been  on  the  track  when  struck. 

(March  12.1804.) 

APPEAL  by  defendant  from  a  Judgment  oi 
the  Circuit  Court  for  Doufflas  CoudIj  In 
favor  of  plainliff  in  an  action  Drought  to  re- 
cover damages  for  the  killing  of  pIsintilTs  son, 
which  was  alleged  to  have  t^en  caused  bj  de- 
fendant's negligence.    Bevereed. 

The  facts  are  stated  in  the  opinion. 

Meeere.  B.  C.  Bronaagh  and  W«  D. 
Fenton  for  appellant. 

Mr,  J.  W«  Hamilton  for  respondent. 

IiOrd»  Oh,  /.,  delivered  the  opinion  of 
the  court: 
The  complaint  alleges  that,  by  the  negli- 


Nora—Most  cases  as  to  implied  license  to  go 
epon  a  railroad  track  have  related  to  a  croflslDpr,  as 
to  which,  see  Central  K.  ft  Bkg.  Co.  v.  By  lee  lOa.)  18 
£«.  a.  A.  S84«  and  noit^  and  Cbenery  v.  Fltchburg  B. 
<3o.  (Mass.)  S  L.  B.  A.  S7S. 

But  as  to  olafm  of  license  to  use  track  as  a  foot- 
-path,  see  also  Anderson  v.  Ghlcaffo,  St.  P.  M.  ft  O. 
B.  Co.  (Wis.)  onto.  SOB. 

St  L.a  A. 


As  to  presumption  of  neirllffeoce  of  person  found 
kiUed  by  alleffed  negligence  of  another,  see  Heod- 
rlokson  v.  Great  Nortbem  B.  Co.  (Minn.)  16  Lb  B. 
A.  261«  and  noU, 

Tbe  question  of  presumption  in  the  present  case, 
it  will  be  noticed,  is  that  oC  tbe  negligence  of  the 
railroad  company  and  not  that  of  the  trespasser. 


.     See  also  24  L.  R.  A.  531. 
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f;eQoe  of  the  defendant  in  the  management  of 
ts  locomotive  engine,  a  son  of  the  plaintiff, 
about  six  years  of  age,  was  run  over  and 
killed.  The  answer  denies  such  alleged  neg- 
ligence, and  sets  up  as  a  defense  that  the 
F»laintiff  and  his  son  were  contributor! ly  nef^- 
igent.  The  reply  denies  the  new  matter  in 
the  answer.  The  cause  being  thus  at  issue, 
a  trial  was  had,  resulting  in  a  verdict  for  the 
plaintiff,  and  from  the  judgment  which  fol- 
lowed this  appeal  was  taken. 

In  the  progress  of  the  trial,  it  appears  that, 
at  the  close  of  plaintiff's  testimony,  defend- 
ant interposed  a  motion  for  judgment  of  non- 
suit, which  the  court  overruled,  and  the  de- 
fendant excepted.  As  the  propriety  of  this 
ruling  is  questioned,  our  present  inquiry  is 
as  to  whether  the  testimony  for  the  plaintiff 
is  legally  sufficient  to  warrant  the  verdict  in 
his  favor. 

The  record  discloses  that  the  testimony  for 
the  plaintiff,  in  substance,  is  that  he  is  a 
farmer,  and  that  Freddie  Ward,  the  deceased, 
was  his  son,  who  was  about  six  years  of  a^e ; 
that  the  railroad  track  passes  through  a  field 
of  plaintiff's. farm,  within  about  fifty  yards 
of  nis  residence,  which  stands  inside  of  an 
inclosed  yard,  and  adjoining  this  yard  is  the 
bam  lot,  from  which  a  gate  opens  into  said 
field  ;  that,  on  the  afternoon  of  the  day  of  the 
accident,  plaintiff  was  engaged  in  hauling 
wood  through  his  barn  lot  to  the  side  of  the 
railroad  track,  where  he  piled  it ;  that  shortly 
before  four  o'clock  in  the  afternoon  of  said 
day,  which  was  the  usual  hour  for  the  South- 
ern Pacific  train  to  pass  his  place  in  .firoing 
to  Roseburg,  the  plaintiff,  having  loaded  his 
wagon,  said  to  his  son,  "Run  and  open  the 
gate,  so  that  I  can  get  the  load  off  before  the 
train  comes,"  which  being  done,  he  drove 
his  team  through  the  gate  to  the  wood  pile 
beside  the  track  (the  distance  between  the 
gate  and  wood  pile  being  about  fifty  yards) , 
and  that  the  gate  was  left  open  by  bis  direc- 
tion ;  that  before  reaching  the  wood  pile  the 
plaintiff  looked  back,  and,   not  seeing  his 
son,  supposed  that  he  had  returned  to  the 
barn ;   that,  the  last  time  plaintiff  saw  his 
son,  he  was  at  the  gate,  and  that  about  twenty 
minutes  thereafter,  but  after  the  train  had 
passed,  some  five  or  ten  minutes,  Mrs.  Clark 
found  the  dead  body  of  the  child,  and  gave 
the  alarm,  when  the  plaintiff  ran  to  the  spot, 
and  saw  the  body  of  his  son  lying  in  the 
middle  of  the  railroad  track,  with  the  shoul- 
ders about  five  or  six  inches  from  the  rail, 
and  the  head  dissevered  from  the  body,  ly- 
ing outside  of  the  rail  near  the  wood  pile, 
and  some  thirty  feet  from  where  the  body 
lay ;  that  from  the  time  he  last  saw  his  boy, 
at  the  gate,  until  the  body  was  found  by 
Mrs.  Clark,  ihe  plaintiff  did  not  know  where 
his  son  was,  but  supposed  that  he  was  at  the 
house,  though  he  did  not  t«ll  him  to  go  there, 
or  **  notice  him  after  that  f  and  that  the  wood 
pile  at  which  plaintiff  was  unloading  his 
wagon  when  the  train  passed  was  about  sev- 
enty feet  long,  six  or  seven  feet  from  the 
track,  and  eight  feet  high.     There  was  some 
evidence  tending  to  show  that  school  children 
and  other  persons  sometimes  used  the  rail- 
road track  as  a  footpath,  but  none  showing 
that  the  company  knew  or  had  notice  that  the  | 
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track  was  so  used ;  and  the  plaintiff  admitted 
that  he  had  not  seen  any  school  children  se 
usinfi:  the  track  for  about  a  year  previous  to 
the  death  of  his  son.  It  was  also  shown  that 
the  track  was  open  and  straight,  from  the 
direction  from  which  the  train  came,  for 
nearly  half  a  mile  before  the  place  wns 
reached  where  the  child  was  found.  This 
being,  substantially,  all  the  evidence  for  the 
plaintiff,  the  contention  for  tiie  defendant  ia 
that  such  evidence  wholly  fails  to  prove  the 
negligence  alleged  as  a  cause  of  action,  and 
that,  therefore,  the  trial  court  erred  in  not 
granting  the  motion  for  a  nonsuit     As  ar- 

fued,  this  contention  involves  two  points: 
irst,  that  the  evidence  totally  fails  to  show 
that  the  injury  and  death  of  plaintiff's  son 
were  caused  by  the  negligence  of  the  defend- 
ant or  its  employes  in  the  management  of  the 
train  at  the  time  of  the  accident;  and,  sec- 
ond, that,  conceding  the  negligence  of  the  de- 
fendant, the  plaintiff's  evidence  shows  that, 
in  view  of  the  circumstances,  he  was  guilty 
of  negligence  contributing  to  produce  the 
fatal  occurrence,  in  leaving  his  son  in  such 
dangerous  proximity  to  the  railroad  track. 

As  to  the  first  point,  it  is  put  upon  the 
ground  that,  as  shown  by  the  evidence,  the 
company  had  the  exclusive  right  of  way 
where  the  accident  occurred  to  the  deceased, 
and  hence  that  he  was  a  trespasser  upon  its 
track,  to  whom  the  company  owed  no  legal 
duty  to  keep  a  lookout,  or  guard  him  against 
danirer.  The  evidence  shows  that  the  body 
WHS  found,  not  at  a  public  crossing,  or  where 
people  habitual ly  pass  over  the  track,  and 
are  known  to  be  in  the  habit  of  doing  so  by 
those  operating  the  trains,  but  in  a  field 
through  which  the  railroad  passes,  and  over 
which  the  company  had  the  sole  right  of 
way.  Some  persons  or  school  children  liv- 
ing in  the  vicinity  of  the  railroad  track  oc- 
casionally used  it  as  a  footpath,  but  without 
the  knowledge  or  permission  of  the  company. 
It  was  a  license  of  their  own  taking  which 
they  took  cum  perictUo,  or  subject  to  its  per- 
ils. "Persons,"  says  Mr.  Justice  Nelson, 
"living  in  the  vicinity  of  railroads,  who  use 
the  tracks  or  the  embankments,  or  tlie  space 
between  the  tracks,  as  a  footpath,  are  wrong- 
doers, unless  permission  is  granted  by  the 
company  so  to  use  its  tracks.  Although 
pedestrians,  or  the  public  generally,  travel 
over  them  without  objection,  people  go  there 
at  their  own  risk,  and,  as  said  by  the  supreme 
court  of  Massachusetts,  'enjoy  the  license 
subject  to  the  perils. '  Oaynor  v.  Old  Colon jf 
A  N,  R.  Co.  100  Mass.  208,  97  Am.  Dec 
96."  Orethen  v.  Chicaqo,  M.  A  8t.  P.  R. 
Go.  22  Fed.  Rep.  609.  User  of  this  sort  will 
not  establish  a  public  way  over  the  track,  or 
relieve  those  so  using  it  from  the  imputation 
of  being  trespassers. 

A  railroad  company  has  the  right  to  the 
exclusive  use  of  its  track,  unless  a  right  of 
way  or  footpath  over  it  has  been  acquired  by 
its  consent,  express  or  implied,  or  a  joint 
use  has  been  reserved  to  the  public,  as  at  a 
public  crossing.  There  is  no  doubt  that  if 
the  company  permitted  the  public,  for  a  long 
time,  to  travel  or  habitually  pass  over  its 
track  at  some  eiven  point,  or  use  it  as  a  foot* 
path  between  different  points,  without  obj 
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tion  or  hindrance,  its  consent  or  acauiescence 
in  such  use  might  be  presumed,  and  it  would 
he  bound  to  manage  and  run  its  trains  with 
reference  thereto.  In  such  cases  the  company 
and  the  people  have  a  common  right  or  joint 
use  in  the  track,  as  a  public  way,  and  the 
right  of  each  must  be  regarded.  But  the 
mere  fact  that  persons  have  frequently  tres- 
passed upon  the  track,  and  that  the  company 
nas  resorted  to  no  means  to  stop  such  tres- 

f masses,  does  not  amount  to  a  permission  or 
icense  to  use  the  track  as  a  footpath.  There 
is  nothing  in  the  case  at  bar  to  indicate  that 
the  public  have  acquired  any  right  to  use  the 
track  as  a  footpath  or  highway,  with  the  con- 
sent or  by  the  acquiescence  or  sufferance  of 
the  company,  at  the  place  where  the  accident 
happened.  Such  being  the  case,  the  deceased 
was  on  the  track  at  a  place  where  the  com- 
pany had  the  sole  right  of  way,  without  its 
consent  or  acquiescence;  and,  in  legal  con- 
templation, he  was  wrongfully  there,  and 
therefore  must  be  regarded  as  a  trespasser. 

But,  conceding  the  fact  that  the  deceased 
child  was  unlawfully  upon  the  track,  and  a 
trespasser,  it  is  insisted  by  counsel  for  the 
plaintiff  that  as  the  day  was  clear,  and  the 
track  open  and  straight  for  nearly  half  a  milo 
before  the  place  was  reached  where  the  acci- 
dent occurred,  if  the  engineer  of  tiie  company 
operating  the  train  had  kept  such  a  viellant 
outlook  as  the  proper  discharge  of  his  duties 
required,  he  must  have  discovered  the  child 
in  time  to  have  stopped  the  train  before  reach- 
ing him,  and  his  not  doing  so  is  negligence, 
and  the  proximate  cause  of  the  injury.  In 
^is  view  the  railroad  company  is  bound  to 
run  its  trains  with  reference  to  the  probabil- 
ity of  accident  to  trespassers  on  its  tracks. 
This  duty  is  founded  upon  the  assumption 
that,  although  the  defenaant  is  not  bound  to 
exercise  that  degree  of  diligence  and  care  for 
the  safety  of  a  person  on  its  track  at  a  place 
where  there  is  no  public  crossing  required 
as  to  passengers,  yet,  as  the  defendant  em- 
ploys a  dangerous  force  in  running  its  trains. 
It  is  bound  at  least  to  exercise  ordinary  care, 
when  so  employing  it,  so  as  to  avoid  injury 
to  persons  or  property  which  may  happen  to 
be  on  its  track ;  and  if,  by  using  such  care, 
the  accident  would  not  have  happened,  the 
failure  to  use  it,  even  though  the  injured 
party  be  a  trespasser,  is  negli&rence  which 
would  render  the  defendant  liable.     This 

§rinciple  finds  its  illustration  in  Hotutan  <t 
\  G.  R.  Co.  y.  Sympkins,  64  Tex.  615,  88 
Am.  Rep.  632,  where  the  plaintiff  lying  in 
•  state  of  insensibility  on  the  railroad  track, 
not  at  a  public  crossinj^,  was  run  over  by 
the  cars,  and  seriously  injured.  The  court, 
in  that  case,  says :  **  If  the  engineer  on  the 
approaching  train  keep  that  lookout  which 
is  required  of  him  at  all  times,  not  only  to 
secure  the  safety  of  the  train,  but  to  avoid 
injury  to  any  animal  or  person  on  the  track, 
this  person  Tying  there  in  open  view  must 
be  discovered.  Not  to  discover  him  is,  under 
the  circumstances,  negligence ;  and  that  neg- 
ligence is  the  proximate  cause  of  the  injury, 
whilst  the  negligence  of  the  party  in  <roing 
oh  the  track  is  only  a  remote  cause.**  With- 
in this  principle,  ''keeping  a  lookout''  is 
rp.trardpd  as  a  duty  always  devolving;  upon 
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those  running  trains;  and  a  failure  in  itt 
performance,  wliereby  an  injury  happens  to 
a  trespasser  on  the  track,  is  negligence  which 
must  be  regarded  as  the  proximate  cause  of 
the  injury.  As,  in  this  view,  the  duty  of 
keeping  a  lookout  is  a  requirement  of  ordi- 
nary care,  although  a  person  may  be  improp- 
erly or  unlawfully  on  the  track  of  a  rail- 
road, still  that  fact  will  not  discharge  the 
company  or  its  employes  from  tibe  observance 
of  siich  care ;  and  hence  a  **  lookout,  **  who 
does  not  see  what,  with  due  care,  should  have 
been  seen,  would  not  be  in  the  proper  dis- 
charge of  his  duty. 

In  Harlan  v.  8i.  Louis,  K.  G,  dk  N,  B. 
Go,  65  Mo.  22,  Henry, «/.,  states  the  principle 
in  this  wise:  '^When  it  is  said,  in  cases 
where  the  plaintiff  has  been  guilty  of  con- 
tributory negligence,  that  the  company  is 
liable  if,  by  the  exercise  of  ordinary  care, 
it  could  have  prevented  the  accident,  it  is 
to  be  understood  that  it  will  be  so  liable  if, 
by  the  exercise  of  reasonable  care  after  a 
discovery  by  defendant  of  the  danger  in 
which  the  injured  party  stood,  the  accident 
could  have  been  prevented,  or  if  the  company 
failed  to  discover  the  danger  through  the 
recklessness  or  carelessness  of  its  employes, 
when  the  exercise  of  ordinary  care  would 
have  discovered  the  danger  and  averted  the 
calamity."  Under  this  rule,  ordinary  care 
with  regard  to  trespassers  is  exacted,  and  in 
the  absence  of  such  care  a  railroad  company 
will  be  held  liable.  Hence,  the  plaintiff 
contends  that  the  failure  of  the  engineer  of 
the  defendant  lo  see  the  plaintiff's  son  on  the 
track,  although  a  trespasser,  when  he  could 
have  seen  him  if  he  had  kept  that  lookout 
which  his  duty  required,  is  a  want  of  ordi- 
nary care,  or  negligence,  which  was  the 
proximate  cause  of  the  injury,  and  renders 
the  defendant  liable.  On  the  other  hand, 
the  defendant  claims  that  it  is  not  bound  to 
keep  a  lookout  for  trespaesers  upon  its  track, 
but  only  to  avoid  injury  to  them,  if  possi- 
ble, when  their  presence  and  liability  to 
danger  become  known,  and  that  this  rule 
applies  in  the  case  of  a  child,  just  as  it  does 
in  that  of  a  grown  person.  In  short,  the  con- 
tention for  the  defendant  is  that  the  com- 
pany is  not  liable  to  trespassers  on  its  track, 
except  where  the  injury  was  willful,  or 
where  the  company,  after  discovering  his 
presence,  fails  to  exercise  reasonable  care  to 
prevent  injury.  In  this  view,  the  duty  of 
the  company  begins  when  the  trespasser  is 
first  discovered,  and  its  extent  is  to  refrain 
from  doing  him  willful  or  wanton  injury. 
It  is  put  upon  the  principle  that  it  is  not 
negligence  to  omit  to  do  an  act,  unless  there 
was  a  legal  duty  to  perform  it.  As  the  rail- 
road company  is  entitled  to  the  exclusive  use 
of  its  track,  and  is  bound  by  no  contractual 
relations  to  provide  for  the  safety  of  tres- 
passers, it  is  under  no  legal  duty  or  obliga- 
tion to  take  precautions  or  keep  a  lookout 
against  possible  injuriep  to  them,  and  hence 
the  conclusion  that  the  failure  of  those  operat- 
ing trains  to  see  trespassers  upon  the  track, 
whereby  injury  results  to  such  trespassers, 
although  they  coulci  have  been  seen  if  they 
had  kept  a  watch,  would  not  be  negligence. 
The  policy  of  tlie  law  is  to  make  the  track 
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of  a  railroad  clear  ot  all  obstructions  which  I 
might  impede  its  free  and  exclusive  use,  as 
being  necessary,  not  only  for  the  protection 
€i  the  company  and  its  employes,  but  for  the 
safety  of  the  trayeling  public.  *^  Public  pol- 
icy, says  Brannon,  «/.,  **  looking  to  the 
safety  of  not  only  those  who  walk  on  rail- 
road tracks,  but  of  empIov6s  and  passengers 
on  trains,  requires  that  the  law  lorbid  the 
use  of  railroiad  tracks  for  that  purpose." 
Spieer  y.  Chesapeake  dk  0.  R  Oa.  84  W.  Ya. 
516,  11  L.  R.  A.  885. 

The  track  is  the  private  property  of  the 
company,  and  was  not  built  to  be  used  as  a 
highway  for  pedestrians.  Being  intended 
for  the  sole  use  of  the  company,  except  at 
public  crossings,  the  law  will  not  sanction 
its  use  as  a  footpath.  Nor  will  the  fact  that 
people  may  have  frequently  used  the  track 
to  walk  on  change  the  law,  or  render  their 
act  less  unlawful.  In  some  countries  it  is 
made  a  penal  offense  to  go  upon  the  track. 
Although  it  is  not  so  with  us,  yet,  as  Strong, 
J.,  says,  *'it  is  a  civil  wrong,  of  an  ag- 
gravated nature,  for  it  endangers,  not  only 
the  trespasser,  but  all  who  are  passing  or 
transporting  along  the  line.**  Philadelphia 
A  R.  R.  Co,  y.  HummeU,  44  Pa.  878,  84  Am. 
Dec.  457.  As  the  law  holds  the  company  to 
a  high  degree  of  responsibility  for  the  safety 
of  its  passengers,  and  public  convenience  ex- 
acts rapid  transit,  common  justice  requires 
that  the  company  should  have  a  clear  track. 
Toamey  y.  Southern  Pac.  R.  Co,  86  Cal.  874, 
10  L.  R.  A.  189.  **We  hold  these  corpora- 
tions,** said  Paxson,  «/.,  **to  a  strict  line  of 
responsibility  whenever  passengers  are  in- 
jured by  accidents  to  their  trains.  It  fol- 
lows that  we  should  be  equally  emphatic  as 
to  their  control  of  their  tracks.  Except  at 
crossings,  where  the  public  have  a  right  of 
way,  a^man  who  steps  his  foot  upon  a  rail- 
road track  does  so  at  his  peril.  The  com- 
pany have  not  only  a  right  of  way,  but  such 
right  is  exclusive  at  all  times,  and  for  all 
purposes.  This  is  necessary,  not  only  for 
the  proper  protection  of  the  company's  rights, 
but  also  for  the  safety  of  the  traveling  pub- 
lic. It  is  not  right  that  the  lives  of  hunareds 
of  persons  should  be  placed  in  peril  for  the 
convenience  of  a  single  foolhardy  man  who 
desires  to  walk  upon  the  track.  In  England 
it  is  a  penal  offense  for  a  man  to  be  found 
unlawfully  upon  the  track  of  a  railroad.  It 
would  add  materially  to  the  public  safety, 
were  there  a  similar  law  here."  MtUherrin 
y.  Delaware,  L.  A  W.  R,  Co.  81  Pa.  866. 
While  it  is  true  that  the  company  owes  no 
duty  to  a  trespasser,  and  is  entitled  to  as- 
sume that  its  track  is  clear,  except  at  public 
crossings,  or  other  places  which  the  public 
frequents,  of  which  it  has  knowledge,  it  is 
not  meant  that  he  may  be  run  down,  or  that 
a  willful  or  wanton  injury  inflicted  upon 
him  would  be  justiOable.  The  fact  that  a 
person  may  be  a  trespasser  when  using  a 
railroad  track  as  a  sidewalk  will  not  justify 
the  infliction  of  injury  as  a  punishment,  oV 
out  of  recklessness.  After  the  company  dis- 
covers the  trespasser,  it  becomes  its  duty  to 
use  care  and  diligence  commensurate  with 
the  danger  of  his  position.  But  the  com- 
pany is  no  more  bound  to  keep  a  lookout  for 
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a  trespasser  than  ft  would  be  to  furnish 
pliances  for  his  benefit  as  such.  ''The  com- 
pany,"  said  Zollars,  J.^  **ht  all  times,  owe* 
a  duty  to  passengers  upon  its  trains  to  keep^ 
a  lootout  for  obstructions  upon  the  track; 
and  if  it  fail  to  do  so,  and  by  reason  of  such 
failure  a  passenger  suffers  injury,  the  com- 

gany  is  liable,  on  the  ground  of  negligence. 
;ut  it  cannot  be  said,  with  reason,  that  it 
owes  such  duty  to  one  trespassing  upon  the 
track.  As  to  him,  it  is  not  bound  to  antici- 
pate such  intrusion,  and  Is  not  liable  if  a 
collision  occurs  without  its  knowledge.* 
Terre  Haute  A  I.  R,  Co,  y.  Graham,  95  Ind. 
286,  48  Am.  Rep.  719.  It  is  therefore  not  a 
part  of  the  duty  of  a  railroad  company,  in 
exercising  ordinary  care  in  the  operation  cf 
its  trains,  to  provide  acrainst  the  possibility 
of  trespassers  being  on  its  track.  This  being 
so,  the  company  is  not  bound  to  anticipate 
tlieir  presence,  or  to  take  precautions  for  tneir 
safety,  nor  is  it  liable  for  injury  to  such 
trespassers  if  a  collision  occurs  without  its 
knowledge.  In  Woodruff  v.  Nortfiem  Paie, 
R,  Co,,  it  Fed.  Rep.  689,  it  was  held  that 
it  was  not  willful  negligence  in  the  engineer 
not  to  see  a  trespasser  on  the  track,  though,  by 
ordinary  care  and  diligence,  he  mi^^ht  have 
discovered  him  in  time  to  have  avoided  the 
injury.  In  that  case  the  complaint  charged 
that  the  child,  being  twenty-two  months  old, 
went  upon  the  track,  and  was  run  over  by  a 
passing  train,  and  so  injured  as  to  be  crip- 
pled for  life,  and  that  the  engineer  could 
nave  seen  the  child  on  the  track  in  time  to 
have  stopped  the  train  and  averted  the  dis- 
aster, and  that  the  failure  to  see  the  child 
and  stop  the  train  was  negligence.  Upon 
demurrer  these  facts  were  held  insuflAcient  to 
constitute  a  cause  of  action.  Han  ford,  «^., 
said :  **  The  defendant  was  not  bound  by  any 
contract  with  the  plaintiff  to  take  care  of,  or 
provide  for  the  safety  of,  his  infant,  and 
owed  no  duty  to  look  out  for  intruders  upon 
its  track,  on  ground  dedicated  and  reserved 
for  its  exclusive  use  as  a  right  of  way.  The 
complaint  does  not  charge  that  the  child  was 
enticed  or  licensed  by  the  defendant  to  come 
upon  its  track,  nor  tnat  the  place  where  the 
injury  happened  was  at  a  public  croesing  or 
within  a  public  highway,  nor  that  the  de- 
fendant's servants,  after  seeing  the  child,  in- 
tentionally or  wantonly  committed  the  in- 
jury ;  and  without  one  or  the  other  of  these 
elements,  or  something  equivalent  thereto^ 
I  cannot  recrard  the  defenaant's  conduct  as 
being  morally  culpable  or  legally  wrong, 
so  as  to  give  rise  to  a  legal  claim  for  dam- 
ages." A  like  principle  is  announced  in 
Qivene  y.  Kentvdty  Cent,  R,  Co,  \2  Ky.  L. 
Rep.  950,  where  a  boy  nine  years  old  was 
killed  by  a  locomotive  backing  upon  him 
when  he  was  on  the  track  at  a  place  where 
the  company  had  the  exclusive  right  of  way. 
Holt,  Ch,  J,,  said:  "The  deceased  was  m 
fact  a  trespasser,  and  those  in  charge  of  a 
train  are,  under  such  circumstances,  ordi- 
narily, not  required  to  keep  a  lookout,  and 
guard  against  danger  to  such  a  person.  They 
are  not  required  to  presume  that  any  one  will 
trespass  upon  the  exclusive  right  of  way  of 
the  company;  and  they  are  therefore  not 
bound  to  look  out  for  them,  but  only  In 
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■.▼old  injury  to  tliem,  if  possible,  when 
their  preseuce  and  liability  to  danger  be- 
come knnwD.  This  rule  applies  in  the  case 
•f  a  child,  just  as  it  does  in  that  of  a  grown 
person.  If  those  operating  a  train  were  re- 
quired to  look  out  and  guard  against  danger 
to  children  trespassing  upon  the  track,  then 
tliis  would  necessarily  afford  an  opportunity 
to  see  all  other  persons  who  might  be  upon 
it,  and  in  danger.  Undoubtedly,  a  greater 
6vfne  of  care  is  required  of  them  as  to 
children  not  old  enough  to  be  aware  of  the 
danger  than  as  to  grown  persons,  when  they 
have  been  once  diacoverea  upon  or  near  the 
track,  but  until  their  presence  is  known  the 
rule  applies  equally  to  both.  An  exception 
to  this  rule  exists,  however,  where  a  train  is 
passing  through  a  town  or  city,  and  where 
people  are  likely  to  cross  the  track  at  any 

Soint,  and  are  known  to  be  in  the  habit  of 
oing  so  by  those  operating  the  train.  In 
Buch  a  case  there  is  constant  danger  to  life: 
and,  out  of  regard  for  it,  those  in  charge  of 
a  train  must  look  out  for  persons  who  may 
he  upon  the  track,  and  give  such  notice  of 
its  approach  and  movements,  and  so  regulate 
its  speed,  as  is  likely  to  warn  them  of  dao^rer, 
and  enable  them  to  get  out  of  the  way."  For 
further  reference,  see  notes  to  Am.  <&  Eng. 
Encyclop.  Law,  title  *^ Railroads^  pp.  935- 
•87,  and  notei  to  Philadelphda  dh  R  A  Co.  v. 
Trovtman  (Pa.)  6  Am.  &  £ng.  R.  R.  Cas. 
117-120. 

The  principle  to  be  deduced  from  these 
authorities  is  that  a  railroad  owes  no  duty 
of  keeping  a  lookout  for  persons  on  its  track, 
where  it  is  entitled  to  have  it  clear,  and  that 
as  to  such  it  is  not  liable  if  a  collision  occurs 
without  its  knowledge.  If,  therefore,  the 
plaintiff's  son  was  a  trespasser  upon  the  com- 
pany's track,  the  failure  of  the  engineer  on 
the  approaching  train  to  discover  him,  by 
reason  whereof  the  accident  happened,  was 
not  negligence,  as  the  defendant  owed  the 
deceased  no  lethal  duty  to  keep  a  lookout. 
Kow,  the  facts  show  that  the  plaintiff's  son 
was  found  dead,  and  that  his  death  was  the 
result  of  a  collision  with  the  train  upon  the 
track  of  the  defendant  at  a  place  were  the 
railroad  company  was  not  bound  to  anticipate 
his  presence,  and  where  he  was  a  trespasser, 
and  that  those  operating  the  train  had  no 
knowledge  of  the  fatal  occurrence  until  they 
were  informed  by  tele^^fraph,  after  they  had 
leached  the  city  of  Roseburg.    Assuming, 


then,  that  plaintiff's  son  was  on  the  track, 
and  that  the  engineer  could  have  discovered 
him  in  time  to  have  stopped  the  train,  if  he 
had  kept  a  lookout,  his  failure  so  to  do 
would  not  render  the  company  liable  for  neg- 
lect to  perform  anv  duty  it  owed  him^  with- 
in the  principle  of  the  authorities  cited,  ex- 
cept Hou9ton  dh  T,  0,  R  Co.  v.  Sympkim^ 
ntpra,  where  the  fact  appeared  that  the  plain- 
tiff was  lying  on  the  track,  and  that  the  en- 
gineer could  have  discovered  him  in  time  to 
have  stopped  his  train  without  ruoning  over 
him.  But  in  the  case  at  bar  there  is  no  evi- 
dence showing  that  the  deceased  was  on  the 
track  when  killed,  other  than  the  inference 
from  the  finding  of  the  bodv,  or,  if  so,  how 
he  came  to  be  -there,  or  how  long  he  had  been 
there  when  struck  by  the  train,  or  whether 
he  was  on  the  track  a  sufficient  length  of  time 
before  the  collision,  or  entered  upon  it  a  suf- 
ficient distance  ahead  of  the  train,  so  that  he 
could  have  been  seen  or  discovered  by  those 
operating  it  in  time  to  have  avoided  injuring 
him.  For  aught  that  appears  from  the  evi- 
dence, the  boy  may  have  come  in  sudden  con- 
tact with  the  train,  in  such  a  way  that  his 
presence  might  not  be  discovered  by  the  most 
vigilant  ** lookout."  However  this  may  be, 
the  circumstances  attending  his  death  are  not 
known,  except  that  it  resulted  from  collision 
with  the  locomotive,  which  is  e vide* need  by 
his  body  having  been  found  on  the  track. 
Whether  he  was  on  the  track,  tlioutrh  it  was 
straight  and  clear,  a  suflicicnt  Icuglli  of  time 
before  the  collision,  so  that  the  eiii^iiiocr  on 
the  lookout  could  have  seen  him  in  time  to 
have  averted  the  disaster,  is  not  sliown  by  the 
evidence.  While  w«i  rfcognize  the  rule  that, 
if  there  is  any  evidence  tending  to  show  neg- 
liirence  upon  the  part  of  the  company  or  its 
employes,  or  from  which  an  inference  of  it 
might  be  fairly  drawn,  or  about  which  dif- 
ferent men  might  draw  different  conclusions, 
such  evidence  should  be  left  to  the  jury,  un- 
less it  should  appear  that  the  accident  would 
not  have  happened  but  for  tlie  contributory 
uegligence  of  the  party,  we  do  not  think  the 
evidence  for  the  plaintiff  shows  a  case  of  neg- 
ligence  sufficient  to  be  submitted  to  a  jury. 
In  view  of  these  considerations,  it  is  not  nec- 
essary to  consider  whether  the  plaintiff  was 
guilty  of  contributory  negligence. 
"  It  results  that  the  motion  for  nonsuit  should 
have  been  allowed,  and  that  the  judgin&rU 
mtut  he  rev&reed. 
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1*   PartltioB  of  the  property  amonir  the 


deriaees  of  the  insared  effects  a  change  in 
the  **  interest,  title,  or  possesalon**  within  the 
meaning  of  a  clause  in  an  insurance  policy 
avoid!  Off  the  con  tract  if  such  change  occurs. 
8.  A  daiiae  maJdnc^  the  ^'entire  policy 
yoid  in  case  of  breach  of  oondltioD  in  any  re- 
spect** win  not  make  the  policy  indivisible  so  as  to 


Note.— The  above  case  follows  the  doctrine  as  to 
divlsibiHty  or  severability  of  insurance  of  the 
earlier  MiSBOuri  cases  notwithstanding  the  use  of 
the  word  **eaUxe**  In  a  daose  as  to  forfeiture  of 
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the  policy.  See  note  reviewing  and  analyzing  the 
numerous  cases  on  the  subject  with  the  case  oC 
Wright  V.  Fire  Ins.  Asso.  of  London,  (Mont.)  19  U 
R.  A.21L 


See  also  30  L.  R.  A.  633;  40  L.  R.    A.  358. 
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preclude  any  recovery  on  it  in  ease  it  is,  for  oon- 
▼enleDoo  made  to  cover  different  kinds  of  prop- 
erty whlcb  are  separately  valued,  althouffh  but 
one  premium  is  paid. 

(March  18, 1804.) 

CERTIFICATION  of  an  appeal  by  the  St. 
Louis  Court  of  Appeals  for  the  opinion  of 
the  Supreme  Court  after  reversal  of  a  judg- 
ment of  the  Circuit  Court  of  Ralls  County  in 
favor  of  plaintiffs  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  a  policy 
of  fire  insurance.     Reversed  in  part. 

The  facts  are  stated  in  the  opinion. 

MessTM.  Joshaa'F.  Hieklin  and  Ed.  E. 
Yates»  for  appellant: 

Under  the  condition:  "This  entire  policy 
shall  be  void,  if  any  change  [other  than  by  the 
death  of  the  insured]  take  place  in  the  interest, 
title,  or  possession  of  the  subject  of  insurance, 
whether  by  legal  process  or  judgment  or  by 
voluntary  act  of  the  insured,  or  otherwise, 
the  will  of  Anthony  E.  Trabue  and  his  subse- 
quent death  avoided  the  policy. 

Shenoood  v.  Affricultural  Ins.  Co,  of  Water- 
town.  78  N.  Y.  447.  29  Am.  Rep.  180:  Bur- 
bank  V.  Bockingham  Mut.  F.  Ins,  Co,  24  N. 
H.  550,  57  Am.  Dec.  800;  Hine  v.  Woolworth, 
98  N.  Y.  75,45  Am.  Rep.  176. 

The  partitioning  of  the  realty  after  the  death 
of  the  assured  by  the  voluntary  act  of  the  par- 
ties in  interest,  worked  a  change  in  title,  inter- 
est, or  possession  of  the  subiect  of  insurance. 

Dreheryf,  JStnalni.  Co.  18  Mo.  128:  CardY. 
Phanix  Ins.  Co.  4  Mo.  App.  424;  Barnes  v. 
Union  Mut.  F.  Ins.  Co.  51  Me.  110,  81  Am. 
Dec.  568;  Keeler  v.  Niagara  F.  Ins.  Co.  16 
Wis.  528,  84  Am.  Dec.  716. 

The  contract  is  an  entirety.  "This  entire 
policy  shall  be  void,"  is  its  language.  Can  this 
mean  part  of  it? 

Rapalje's  Law  Diet.  446:  American  Ins.  Co. 
V.  Barnett.  78  Mo.  364,  89  Am.  Rep.  517; 
Crook  V.  PTuBnix  Ins.  Co.  of  Brooklyn,  88  Mo. 
App.  5^. 

The  only  cases  in  America  determinini;  the 
effect  of  the  language,  "this  entire  policy,'*  are 
in  favor  of  the  entirety  of  the  contract. 

Kterrtan  ▼.  Agrieultural  Ins.  Co.  ef  Water- 
town,  72  Hun,  519;  MeWilliams  ▼.  Cascade  F. 
d  M.  Ins.  Go.  7  Wash.  48. 

Mr.  Reuben  F.  Roy  for  respondent. 

Gantt»  P.  J.,  delivered  the  opinion  of  the 
court : 

The  facts  alleged  in  the  petition  and  sup- 
ported by  the  evidence,  and  which  are  not 
controverted  by  the  parties  in  this  suit,  are 
AS  follows :  The  defendant  company,  by  the 
policy  of  insurance  on  which  this  suit  is 
based,  insured  Anthony  E.  Trabue  against 
loss  by  fire  or  lightning  for  a  term  of  five 
years,  beginning  at  noon  on  the  20th  day  of 
April.  1^8.  in  the  sum  of  (800,  on  the 
dwelling  house  occupied  at  the  time  by  said 
Trabue,  and  the  sum  of  $250  on  the  contents 
of  said  dwelling  house,  and  also  |200  on 
other  property  which  escaped  the  fire.  The 
insured  was  the  owner  of  the  insured  prop- 
erty. On  the  1st  day  of  February,  1889,  said 
insured  died  at  his  place  of  residence,  which 
was  said  dwelling  house,  in  Halls  county, 
Mo.    At  the  time  of  his  death  tiiere  were  liv- 
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ing  with  him  at  the  said  dwelling  houae  hil 
wife,  the  plaintiff  Christiana  Trabue,   and 
three  of  his  children,  plaintiffs  hereiD,  to 
wit,  Taylor  J.  Trabue.  Kitty  R.  Trabue.  and 
Mary  Q.  Trabue.     The  insured  left  a  will, 
by  which  he  devised  to  his  wife,  Christiana 
Trabue  one  third  of  his  estate  during   her 
widowhood,  and  the  residue  and  remainder 
he  devised  to  his  four  children,  his  only  de- 
scendants, plaintiffs  herein,  in  equal  uart% 
with  the  provision  that  the  portion  willed  to 
one  child,  Taylor  J.  Trabue,  should  ^  to 
him  and  his  bodily  heirs.     The  plaintiff 
Christiana  Trabue  was  appointed  executrix, 
and  was  qualified  as  such.     The  plaintiff 
Mary  G.  Trabue  is  a  minor,  and  was  a  mem- 
ber of  her  father's  family  at  the  time  of  his 
death.    The  property  was  destroyed  by  fiie 
October  16,  1890.    At  the  time  of  the  loss  the 
plaintiff  Christiana  Trabue  was  occupying 
the  house  as  a  dwelling  house.     Three  oi  her 
children—the  plaintiffs  Taylor  J.  Trabue, 
Kitty  R.  Trabue  and  Mary  G.  Trabue— were 
living  with  her  as  a  part  of  her  family. 
Prior  to  said  loss  the  plaintiffs,  in  an  «s 
parte  proceeding  in  the  Ralls  circuit  court, 
had  the  real  estate  devised  to  them  by  said 
Trabue  partitioned  among  them,   and  that 
portion  on  which  said  dwelling  house  atood, 
including  said  house,   was  set  off  to  said 
Christiana  Trabue  during  her  natural  life  or 
widowhood.     Notice  and  proof  of  loss  were 
given,    and   the   property    was    worth    the 
amount  claimed.     The  personal  property  in- 
sured was  in  said  house  in  the  possession  of 
Christiana  Trabue  at  the  time  of  the  loss.    In 
March,  1864,  just  before  their  marriage,  said 
Anthony  E.  Trabue  and  Christiana  Trabue 
entered  into  a  marriage  contract,  by  which 
it  was  agreed  that  neither  should  have  or  in- 
herit any  interest  in  the  propertjr  of  the  other, 
and  it  was  provided  that  the  said  Christiana 
Trabue  should  not  receive  any  dower  or  in- 
herit any  property  of  said  Anthony  £.  Tra- 
bue, except  as  he  sliould  give  or  devise  to  her. 
The  policy  contained  this  clause:     "This 
entire  policy  shall  be  void  if  any  change 
(other  than  by  death  of  the  insured)   take 
place  in  the  interest,  title,  or  possession  of 
the  subject  of  insurance,  whether  by  legal 
possession  or  judgment  or  by  voluntary  act 
of  the  insurea  or  otherwise.**    The  circuit 
court  gave  judgment  for  plaintiffs  for  the 
whole  "amount  of  the  policy,  and  defendant 
appealed  to  the  St.  Louis  court  of  appeals, 
where  the  judgment  was  reversed  withoat 
remanding,  but*,  the  decision  being  in  con- 
fiict  with  the  decision  of  the  Eansaa  City 
court  of  appeals  in  Crook  v.  Phcenix  Ins.  Os. 
of  Brooklyn,  88  Mo.  App.  582,  the  cause  was 
certified  to  this  court  under  the  mandate  of 
section  6  of  the  Constitutional  Amendment 
of  1884. 

1.  The  St.  Louis  court  of  appeals  held  the 
policy  was  avoided  as  to  the  dwelling  house 
by  the  transfer  of  the  title  thereto  by  the 
partition  proceedings  and  judgment  therein 
between  the  devisees  of  Anthony  E.  Trabue, 
the  loss  having  occurred  after  that  decree. 
The  court  waived  all  discussion  of  the  effect 
of  the  marriaee  contract,  and  whether  the 
will  alone,  which  became  operative  upon 
his  death,   worked  a  change  of  property, 
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^ other  than  by  death  of  the  insured,"  and 
.-placed  their  judgment  upon  the  view  that 
^e  partition  proceedings  had  that  effect.  In 
that  conclusion  we  concur.  A  partition  of 
property,  whether  by  deeds  inter  aese  or  by 
the  judgment  or  decree  of  court,  effects 
*"  the  change  of  interest,  title,  or  possession" 
against  which  the  policy  provided.  Shertoood 
y.  AgHctUtural  Ins.  Co,  if  Watertown,  78  N. 
Y.  447,  29  Am.  Rep.  180 ;  Burbank  v.  Bock- 
•ingham  Mut,  F.  Ins.  O.  24  ^.  H.  550,  67 
Am.  Dec.  800 ;  Bine  v.  Wooltjoarth,  98  N.  Y. 
75,  45  Am.  Rep.  176 ;  Barnes  ▼.  Union  Mut. 
F.  Ins.  Co.  51  Me.  110,  81  Am.  Dec.  562; 
Finlsy  ▼.  Lycoming  County  Mut.  Ins,  Co.  30 
•Pa.  811,  72  Am.  Dec.  705;  l>reher  v.  uStna 
Jns.  Co.  18  Mo.  128. 

2.  As  this  judgment,  on  its  face,  only  af- 
fected the  real  estate  coyered  by  said  policy, 
the  plaintiffs  Insist  they  are  entitled  to  re- 
•cover  the  insurance  on  the  personal  property, 
■«s  to  which  there  was  no  breach  of  any  condi- 
tion in  the  policy ;  but  the  defendant  insists 
that  by  the  use  of  the  terms  "* entire  policy" 
in   said  clause  the  whole  policy  is  avoided 
for  a  breach  in  any  respect.    If  defendant's 
contention  be  correct,  it  is  a  most  appropriate 
subject  for  legislative  correction  at  the  earl i- 
^est  opportunity.    But  is  this  clause  properly 
-construed  by  the  court  of  appeals?    Ab  early 
-as  the  case  of  Loehner  v.  B&me  Mut.  Ins.  Co. 
17  Mo.  247,  it  was  held  by  this  court  that 
where  a  firm  obtained  insurance  upon  a  store- 
house and  a  stock  of  goods  tiherein  in  separate 
4imounts.  and  the  insurance  on  the  house  was 
avoided  because  the  interest  in  the  house  was 
incorrectly  described  in  Uie  application,  the 
policy  was  not  vitiated  as  to  the  goods;  in 
other  words,  this  court  then  held  that  such 
JL  contract  was  divisible.     Afterwards,   in 
Koontz  V.  Hannibal  8av.  Ins.  Oo.  42  Mo.  126, 
i)7  Am.  Dec.  825,  the  action  was  on  a  policy 
by  defendant  on  a  livery  stable,  the  livestock, 
iWLud  personal  property,  each  separately  stated 
and  appraised.    In  that  case  Judge  Wagner 
reviewed  the  cases,  and  admitted  there  was 
a  conflict  between  the  decisions,  but  held 
that  Loehner  v.  Home  Mut.  Ins.  Co,  17  Mo. 
'247,  was  a  binding  authority,  and  ''cheer- 
fully followed  it,  because  this  court  regarded 
it  as  in  consonance  with  justice."     These 
two  cases  have  never  been  overruled,  or  ^eir 
authority  questioned,  until  the  decision  of 
Atnerican  Ins.  Co.  v.  Bamett,  78  Mo.  864,  89 
Am.  Rep.  517.    The  very  able  and  learned 
]ud.£?e  of  the  St.  Louis  court  of  appeals  who 
prepared  the  opinion  in  HallotDay  v.  DvoeUing 
Mouse  Ins,   Co.  48  Mo.  App.   1,   considered 
American  Ins.  Co.  v.  Bamett  as  the  control- 
ling decision,  and  followed  it,  as  required 
by  the  constitution  of  his  court ;  and  in  this 
•case  Thom  pson,  J. ,  treated  the  point  as  de- 
cided by  the  HoUoway  Case,  and  as  clear  of 
all  difficulty.     Since  then  the  Kansas  City 
•court  of  appeals,  in  Bhoup  v.  Dwelling  Rouse 
F.  Ins,  Co.  51  Mo.  App.  286,  has  followed 
Judge  Rombauer'8  decision  in  the  EolUnsay 
Case;  so  that  it  becomes  very  important  to 
-determine  the  effect  of  the  Bamett  Case.    An 
-examination  of  that  case  will  show  that  the 
remarks  of  the  learned  judge  who  delivered 
*that  opinion  were  entirely  **  obiter  dicta^  as 
to  this  question  of  the  divisibility  of  the 
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contract.  He  says,  "If  such  a  stipulation 
was  in  fact  in  the  policy,"  the  plaintiff 
would  be  entitled  to  the  full  relief  prayed; 
so  that  it  is  clear  no  such  clause  was  before 
the  court;  and,  while  his  opinion  is  entitled 
to  respect  on  the  supposed  case,  it  is  equally 
clear  that  the  court  did  not  overrule  the  de- 
cision in  Loehnsr*s  Case  or  Koontz's  Case, 
but,  on  the  contrary,  on  the  only  point  that 
was  in  fact  before  the  court,  those  cases  were 
treated  as  binding  authority.  Our  conclu- 
sion is  that  so  much  of  Judge  Norton's  opin- 
ion as  referred  to  the  entirety  of  the  policy 
in  the  Ba/mett  Case  was  obiter ^  and  did  not 
overrule  the  Koonts  and  Loehner  Cases;  but, 
independent  of  the  binding  authority  of  those 
j  cases,  we  think  they  were  correctly  decided. 
In  both  of  those  cases  ''the  policy"  was  to 
be  void  upon  certain  conditions.  Here  it  is 
said  *'the  entire  policy"  shall  be  avoided. 
"The  policy"  includes  all  and  every  part  of 
it,  ana  the  insertion  of  the  word  "entire** 
cannot  add  anything  more  to  it,  so  that  this 
mere  verbal  addition  has  not,  in  our  opinion, 
changed  the  law  of  the  case.  The  cases  cited 
by  Judge  Norton  from  Pennsylvania,  Maine, 
Maryland,  and  other  states  are  based  upon 
the  case  of  Friesmuih  v.  Agawam  Mut.  F.  ins. 
Co.  10  Cush.  587.  By  the  laws  of  Massachu- 
setts, the  policy  in  that  case  was  a  lien  on 
the  interest  of  the  assured  in  both  the  build- 
ing and  personal  property  insured.  In  hold- 
ing that  such  a  policy  was  an  indivisible  con- 
tract Judge  Bigelow  put  it  upon  the  ground 
"that  the  consideration  was  regarded  as  an 
entirety,  for  which  the  deposit  note  was 
given,  and  the  liability  of  the  assured  to  as- 
sessments on  that  amount  in  case  of  losses." 
He  said :  "  They  [the  company]  had  a  right 
to  look  to  their  lien  on  each  and  all  of  dif- 
ferent kinds  of  property  insured  by  them  for 
the  security  of  the  whole  amount  of  the  note  ;* 
and  so  that  policy  said  on  its  face.  Upon  the 
facts  of  that  case  no  question  can  be  made  of 
its  correctness.  The  lien  was  given  on  all 
the  property.  A  false  representation  affected 
all  of  the  lien.  On  the  same  principle  stand 
the  subsequent  cases  of  Brown  v.  Peck's 
Mut,  Ins.  Co.  11  Cush.  281 ;  Gould  v.  Ttrrk 
County  Mut.  F,  Ins.  Co.  47  Me.  408,  74  Am. 
Dec.  494.  In  Oottsman  v.  Pennsylvania  Ins. 
Co.  56 Pa.  210,  94  Am.  Dec.  55,  JudgeThomp* 
son  cites  the  Friesmuih  Case,  and  those  based 
on  that  case,  without,  however,  adverting 
to  the  statutory  lien.  That  other  courts  have 
adopted  this  construction  of  the  entirety  of 
the  contract  Is  not  questioned,  but,  entertain- 
ing for  them,  as  we  do,  all  due  respect,  we 
see  DO  reason  for  departing  from  our  own 
decisions  when  they  are  based  upon  what  ap- 
pears to  us  the  soundest  reason.  When  one 
applies  for  distinct  and  separate  insurance, 
a  part  on  real  estate,  a  part  on  personal  prop- 
erty, he  can  require  two  separate  policies. 
The  accidental  circumstance  that  for  conven- 
ience merely  they  are  included  in  one  policy 
does  not  merge  them  into  one.  If  the  goods 
alone  were  destroyed,  the  terms  of  the  policy 
applying  to  them  alone  could  be  made  the 
basis  of  recovery.  The  supposed  danger  of 
making  a  contract  for  the  parties  is  not  in 
the  case.  The  question  is  whether,  according 
to  legal  principles,  the  contract  made  is  sot* 
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erable  or  entire.  There  Is  nothing  to  indi- 
cate thfl  company  would  not  have  assumed 
the  risk  on  the  house  without  taking  one  also 
on  the  goods,  nor  tiee  tersa. 

The  contract  as  to  each  admitted  of  being 
separately  executed  as  to  the  separate  sub- 
jects of  insurance.  The  application  is  for 
separate  insurance,  and  it  is  kept  distinct  in 
the  policy.  Nor  are  the  cases  of  Eoontz  and 
Loehner,  supra,  unsupported  by  authorities 
in  other  states.  In  Pficmix  In».  Co,  ▼.  Law- 
rence, 4  Met.  (Ey.)  »,  81  Am.  Dec.  521,  the 
supreme  court  of  Kentucky  held  that  when 
insurance  was  obtained  upon  a  storehouse 
and  stock  of  goods,  in  an  action  for  loss  on 
the  goods  the  fact  that  the  insurance  on  the 
house  was  void  because  the  interest  on  the 
insured  was  incorrectly  stated  did  not  vitiate 
the  policy  on  the  goods,  but  it  would  be 
treated  as  a  separate  policy ;  citing  Loehner 
V.  Home  Mut.  ln%.  Go. ,  17  Mo.  247,  with  ap- 
proyal.  In  Clark  v.  JSew  England  Mut,  F, 
Ins.  Go,,  6  Gush.  842,  58  Am.  Dec.  44,  a 
policy  made  separate  insurance  on  two  build- 
ings, with  a  clause  declaring  it  yoid  if  the 
insured  should  alienate  the  property.  It  was 
held  that  alienation  of  one  building  did  not 
avoid  it  as  to  the  other.  In  Merrill '7,  Aori- 
cultural  Ins.  Co.,  73  N.  Y.  452,  29  Am.  Rep. 
184,  the  policy  was  upon  several  separate  and 
distinct  classes  and  species  of  property,  each, 
as  in  the  case  at  bar,  separately  valued ;  the 
sum  total  of  the  valuation  was  insured  for  a 
premium  in  gross ;  the  contract  was  held  sev- 
erable. Judge  FoJger  reviewed  all  the  cases, 
including  the  two  cases  of  Loehner  and 
Koontz,  supra,  decided  by  this  court,  and  in 
a  most  satisfactory  manner  sustained  the  rea- 
soning of  those  cases  upon  the  analogies  of 
the  law  and  the  proper  construction  of  the 
contract.  Johnson  v.  Johnson,  8  Bos.  &  P. 
162 ;  May  field  v.  Wadsley,  S  Barn.  <&  0.  857 ; 
Ooring  v.  Insurance  Co,  10  Ont.  Kep.  236 ; 
Hartford  F,  Ins,  Co,  v.  Walsh,  54  111.  164. 
5  Am.  Rep.  115 ;  Date  v.  Gore  Diet,  Mut.  F, 
Ins,  Co,  14  U.  0.  C.  P.  548 ;  Deidericks  v. 
Commercial  Ins.  Co.  of  New  York,  10  Johns. 
284;  Trench  v.  Cftevango  County  Mut,  Ins. 
Co,  7  Hill,  122 ;  Phillips  v.  Insurance  Go.  46 
U.  0.  Q.  B.  884 ;  Heacock  v.  Saratoga  M.  d  F. 
Ins,  Go.  (unreported) ,  referred  to  in  Merrill  ▼. 
Agricultural  Ins,  Go,  78  N.  Y.  462,  29  Am. 
Rep.  184;  Moore  v.  Virginia,  F.  d  M,  Ins, 
Co.  28  Gratt.  508,  26  Am.  Rep.  878.  The  Mer- 
rill Case  came  under  review  in  1886  in  Sdcuster 
V.  Dutchess  County  Ins.  Go,  102  N.  Y.  260, 
and  was  unanimously  sustained.  In  1891,  in 
Pratt  V.  DioeUing  House  Mut,  F,  Ins,  Go.  180 
N.  Y.  206,  the  question  again  recurring, 
the  court  of  appeals  says:  ^Whatever  may 
be  the  rule  elsewhere,  it  is  settled  in  this  state 
that  whbre  insurance  is  made  on  different 
kinds  of  property,  each  separately  valued, 
the  contract  is  severable,  even  if  but  one 
premium  is  paid,  and  the  amount  insured  is 
the  sum  tot^il  of  the  valuations.''  See  also 
Bmith  y.  Home  Ins,  Go.  47  Hun,  30 ;  Wood- 
ward v.  Republic  F,  Ins.  Go,  32  Hun,  865 ; 
German  Ins,  Co,  ▼.  Fairbank,  82  Neb.  750. 
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In  the  very  recent  case  of   Coleman  v.  JVWr 
OrUans  Ins.  Co.,  49  Ohio  St.  810.  16  L.  R.  A. 
174,  the  supreme  court  of  Ohio  aligns  itself 
in  thi^  conflict  of  authority  on  the  side  taken* 
by  this  court  in  Loehner  v.  Home  Mut.  Ins. 
(Jo.  17  Mo.  247,  and  Koontz  v.  Hannibal  Sat. 
A  Ins,  Co,  42  Mo.    126,   97  Am.  Dec.   325. 
holding  such    contracts  as  this  severable. 
Vide,  also,  Rogers  v.  PhenixIns.  Co.  of  Brook- 

£,  121   Ind.  570;  Commercial  Ins.    Co.    v. 
inkneble,  52111.  58,  4  Am.  Rep.  582;  Quar 
rier  ▼.  Peabodp  Ins,  Go.  10  W.  Va.  530.  27 
Am.  Rep.  582;  St^te  Ins,  Go,  of  Desmoines  t. 
Shreck,  27  Neb.  527,  6  L.  R.  A.  524. 

When  this  contract  was  made.  then,  it  wa9- 
the  settled  rule  of  decision  in  this  state  that 
such  a  contract  as  this  was  divisible  or  sev- 
erable, although  the   policy  had  a  clause 
which  would  avoid  the  whole  contract.     TLe 
addition  of  the  word  **  entire"  given  its  utmosr 
latitude  could  not  avoid  any  more  than  the 
whole  policy ;  hence  it  added  nothing  to  the 
policy.     Forfeitures  are  not  favored^in    tbe^ 
law,  and  will  not  be  enforced  if  any  reason- 
able interpretation  can  be  made  which  will 
prevent  one.     No  reason  is  given  here  why  a 
forfeiture  should  be  enforc^,  except  the  in- 
sertion of  the  word  "entire"  into  the  policy. 
The  risk  was  not  increased.    The  premiums 
were  taken,  kept,  and  enjoyed  for  insurance 
on  the  personal  property.    The  policy  as  to 
the  house  was  avoided,   doubtless,  through 
the  ignorance  of  the  insured ;  but  they  hare 
violated  no  condition  as  to  this  personal  prop- 
erty.    Holding,  then,  as  we  do,  that  this  was- 
a  divisible  contract,  it  results  that  the  legal 
effect  is  the  same  as  if  two  distinct  and  sep- 
arate policies  were  issued,  and,  so  reading  the 
contract,  we  do  not  reject  the  word  "  entire* 
at  all,  but  apply  it  to  that  policy,  or  por- 
tion  of  this  policy,  which  the  insured  bas> 
forfeited  by  the  change  of  title  to  which  alone 
this  clause  refers ;  and  it  avoids  that  "entire*' 

Sol  icy,  and  not  the  policy  in  which  no  con- 
ition  or  warranty  has  been  broken.  This 
construction  logically  follows  from  the  di- 
visibility of  the  contract,  and  best  accords 
with  fair  dealing  and  the  presumed  intention 
of  the  parties.  Our  concl  usion  is  that  neither 
the  law  nor  common  honesty  will  permit  the 
defendant  to  avoid  paying  the  loss  as  to  this 
personal  property. 

The  judgment  of  the  St,  Louis  Court  of  Ap- 
peals u  affirmed  in  so  far  as  it  adjudged  the 
policy  on  the  dwelling  Jiofise  avoided,  and  re- 
versA  in  sofa/r  cts  it  avoids  the  insurance  on  Vie 
personal  property,  and  the  cause  is  remanded 
to  that  court  with  directions  to  affirm  the 
judgment  of  the  circuit  court  to  the  amount 
of  $250,  the  amount  of  insurance  on  personal 
property  and  piano,  and  reverse  it  as  to  the 
remainder  of  said  judgment.  The  costs  of 
the  appeal  to  this  court  are  adjudged  to 

glaintiffs,  and  the  costs  of  the  appeal  to  the 
t.  Louis  court  of  appeals  are  adjudged  U> 
defendant,  as  also  the  costs  in  the  circuit 
court,  after  the  offer  of  judgment  was  made  ; 
the  other  costs  to  plaintiffs. 
All  concur. 


IMM. 


OUAMT  Y.  BTATB. 


7a;; 


FLORIDA  SUPREME  COURT. 


Robert  GRANT.  Tiff,  in  Err., 

t. 

STATE  of  Florida. 
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M«  Before  a  Terdlet  returned  by  a  Jury 
in  eases  of  felony  is  eomplete  it  must 
be  accepted  by  tbe  court  for  record.  At 
any  time  after  tbe  Terdict  is  returned  Into  tbe 
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court,  and  before  It  Is  accepted  by  tbe  oourt  for 
record,  tbe  accused  bas  tbe  riffht  to  have  tbe 
Jury  polled  in  order  to  ascertain  If  tbe  verdict 
offered  to  unanimous,  and  in  tbe  abeeoce  of  a 
polling  of  tbe  jury  any  member  tbereof  has  the 
right  tua  gponie  to  recede  from  tbe  verdict 
agreed  upon  at  any  time  before  It  is  acoepted  for 
record. 

8.  At  common  law  the  ▼erdiet  of  tbe 
Jury  in  cases  of  felony  was  pronounced 
in  open  eonrt»  then  entered  on  tbe  recoid 
by  tbe  olerk,  and  after  this  affirmed  by  the  on- 


KOTB.— Oorreetfon  cf  venNot  in  criminal  coses. 

L  C^eneraH  ridea. 
IL  Bythe  court. 

a.  Oenerdl  doctrine, 

b.  To  a89e88  punithment, 

c.  To  find  the  dearee  of  offense. 

m.  By  the  jury  under  Vie  couiVe  direetiom, 
IV.  Seal&l  verdtets. 
V.  Effect  of  diacharoe. 
"VI.  Earect  of  recording^ 
VIL  Si^eial  verditie. 
VUL  Ilnolish  deciMUtm. 

L  General  ntfea 

The  oourt  cannot  withhold  from  the  jury  the 
pcywer  to  return  a  verdict  according  to  their  will, 
for  any  grade  of  the  offense  charged  against  a  de- 
fendant.   Fagg  V.  State,  60  Ark.  500. 

It  is  tbe  jury*s  duty  to  take  the  ooortiB  exposi- 
tion of  the  law  as  that  applicable  to  the  case,  but 
tbe  court  cannot  direct  a  verdict  for  a  higher  of- 
fense nor  restrain  the  jury  from  returning  it  for  a 
lower  grade.    Ihid. 

The  verdict  which  binds  tbe  parties  is  that  at 
which  the  jury  finsUy  arrive  and  deliver  to  tbe 
oourt.    State  v.  dementson,  09  Wis.  028. 

Verdicts  are  to  have  a  reasonable  intendment 
and  to  have  a  reasonable  construction,  and  are  not 
to  be  avoided  unless  from  necessity  originating  m 
doubt  of  their  import  or  immateriality  or  tbe  issue 
found,  or  they  show  a  manifest  tendency  to  work 
injostioe.  McMillan  v.  State,  7Tez.  App.  100;  Curry 
T.  State.  Id.  n ;  Llndsey  v.  State,  1  Tez.  App.  827. 

Verdicts  are  to  have  a  reasonable  intendment 
and  to  receive  a  reasonable  construction,  and  are 
not  to  be  avoided  unless  from  necessity.  Welch  v. 
State,  SO Oa.  128,15  Am.  Hep.  000;  Ga.  Coda.  H 8C03, 
acoi:  Arnold  v.  State,  &1  Ga.  144. 

The  judge  should  look  after  its  form  and  sub- 
stance, so  as  to  prevent  a  doubtful  or  insufficient 
finding  from  passing  into  the  records  of  the  court. 
Oattell  V.  Dispatch  Pub.  Co.  88  Mo.  860. 

It  is  competent  for  the  oourt  to  make  such  in- 
quiry of  the  jury  as  will  enable  It  to  comprehend 
tbe  intention  and  will  of  tbe  jury  in  reference  to 
their  finding,  where,  in  the  opmion  of  the  court, 
there  is  no  doubt  or  uncertainty  in  the  language 
employed  by  tbe  jury.   Gipeon  ▼.  State,  88  Miss. 


A  defective  or  informal  verdict  is  no  rerdiot. 
State  ▼.  aifton,  80  La.  Ann.  OOL 

To  oorrcot  a  mistake  where  no  prejudioe  can  re- 
ault  from-tt,  is  not  only  proper  but  the  duty  of  tbe 
oourt.  Levells  ▼.  State,  82  Ark.  686;  Brister  v. 
State,  20  Ala.  188 :  Bex  v.  Parkin,  1  Moody,  a  C.  46. 

In  Fkigg  V.  State,  60  Ark.  600^  it  is  stated  as  being 
the  bettor  practice,  in  every  case  where  the  ver- 
dlot  is  not  complete  on  its  face,  for  the  judge  to 
point  out  ita  defectt  before  receiving  it.  and  to  in- 
quire of  the  Jury  what  their  Intention  is  and  show 
tbem  how  to  perfect  it, 

rxndnr  aoction  120O  of  the  California  Penal  Code, 
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the  appellate  court  may  reverse,  affirm,  or  modify 
a  Judgment  appealed  from,  **and  may,  if  proper* 
order  a  new  trial." 

A  verdict  of  a  jury  under  an  indictment  for  mur- 
der must  show  the  degree,  and  in  tbe  absence  tbere- 
of the  court  has  the  power  to  order  the  jury  to  re- 
tire and  amend  tbe  same  by  adding  tbe  degree. 
People  V.  Marquis,  16  OaL  88. 

If  tbe  fttcts  necessary  to  sostaln  the  yerdiot  of 
guilty  on  one  count  are  Inoonidstent  with  a  verdict 
of  guilty  on  tbe  other,  further  deliberation  is  neces- 
sary in  order  that  the  jury  may  decide  between  tbe 
alternatives,  and  the  judge  cannot  have  out  the 
knot  by  drawing  a  verdict  of  not  guilty  upon  ei- 
ther.   Com.  V.  Lowiey,  168  Mass.  IB.  i. 

Where,  in  an  indictment  for  murder  tbe  jury 
found  the  defendanto  guilty  as  charged  in  tbe  in- 
dictment, a  new  trial  was  granted  upon  the  ground 
that  tbe  verdict  did  not  fix  tbe  degree  of  murder* 
the  court  stating  that  when  such  verdict  was  an- 
nounced, it  being  insufficient,  the  court,  before 
discharging  tbe  jury,  should  have  ordered  them  to 
retire  and  return  a  verdlot  In  proper  form.  Ford 
V.  State,  84  Ark.  040. 

IL  By  the  eowi. 

a.  Cfeneral  dijctrine. 

In  People  v.  Jenkins,  60  Gal.  7,  it  is  said  to  be  the 
duty  of  a  oourt  to  look  after  the  form  and  sub- 
stance of  a  verdict,  sc  as  to  prevent  a  doubtful  or 
Insuffldeut  finding  ftom  passing  mto  the  records 
of  the  court.  For  that  purpose,  tbe  oourt  can  at 
any  time  while  the  Jury  are  before  it  or  under  ita 
control,  see  that  it  is  n  mended  in  form  so  as  to  meet 
the  requirements  of  the  law. 

The  courta  have  power  to  correct  a  verdict  with 
theoonsentof  tbe  Jury,and  an  irregularity  is  never 
to  be  presumed,  and  therefore  a  formal  verdict 
rendered  upon  the  record  may  be  shaped  by  the  di- 
rection of  tbe  oourt  with  the  Jury^s  consent,  which 
need  not  necessarily  be  entered  on  tbe  record. 
State  V.  Steptoe,  1  Mo.  App.  10,  where  the  defend- 
ant was  indicted  for  robbery  in  the  first  defrree,  the 
Jury  finding  the  defendant  guilty  of  robbery,  the 
verdict  being  corrected  by  tbe  court. 

A  verdict  may  be  put  in  proper  form  in  the  pres- 
ence of  a  jury  with  their  consent.  Pehlman  v. 
State,  116  Ind.  131. 

If  the  Jury  find  a  verdict  which  is  Informal,  their 
attention  should  be  called  to  it,  and  with  their  con- 
sent tbe  verdict  may,  under  the  direction  of  the 
court,  be  reduced  to  proper  form.  Ellis  v.  State,  27 
Tex.  App.  IBO. 

Such  a  correction  may  be  made  in  open  court,  as 
well  as  by  sending  tbe  Jury  back  to  their  room 
State  V.  Anderson.  24  S.  C.  100. 

There  is  no  necessity  for  sending  tbe  Jury  out 
again  to  cure  a  mere  technical  defect  in  the  ver- 
dict.   Clough  Y.  State.  7  Neb.  828. 

It  is  within  tbe  power  of  the  court  to  have  a  sec- 
ond verdict  corrected,  the  Jury  assenting  thereto, 
Taylor  v.  State,  14  Tex.  App.  SIO. 
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tire  Ju]T«  when  It  became  oomplete.  The  man- 
ner of  recelvlnir  and  affirminsr  verdicts  in  cafles 
of  felony  discussed. 
8.  When  a  Jury  retnnui  Into  court  an 
informal*  Insensible*  or  repugnant 
▼erdiett  or  one  tliat  is  not  responsive  to  tbe 
Issues  submitted,  tbey  may  be  directed  by  tbe 
court  to  reconsider  it,  and  present  a  verdict  in 
proper  form.  The  court  should,  however,  use 
trreat  caution,  and  not  intimate  to  the  jury  the 
kind  of  verdict  In  substance  that  should  be  r^ 
turned. 


4«   After  tlie  ease  bad  been  sabmitted  to 
the  Jury  under  the  charge  of  the  csourt 

they  returned  into  court  the  foUoirinff  verdict 
VIZ.:  "We.  the  jury,  find  the  defendant  guilty  of 
maoslanffhter  in  the  fln<t  decree.**  The  ooart 
refused  to  accept  this  verdict,  and  stated  to  the 
Jury  that  it  was  not  in  proper  form,  as  tbers 
were  no  deirrees  in  manslaughter,  and  that  they 
must  retire  and  present  a  verdict  in  uropct 
form.  The  jury  retired  and  returned  tbe  follow- 
ing verdict,  viz.:  *'We,  the  Jury,  find  the  dereod- 
ant  tf  uilty  of  murder  In  the  first  decree,  and  re* 


It  has  been  the  practice  for  the  trial  judge  in  the 
presence  of  the  jury  to  make  Cormal  correctiona  of 
tbe  verdict,  and  be  should  undoubtedly  have  this 
power.    Blair  v.  Com.  14  Ky.  L.  Bep.  48S. 

"Howsoever  the  verdict  seem  to  stray  and  000- 
clude  not  formally  or  punctually  unto  the  issue,  so 
as  you  cannot  find  t^e  words  of  the  issue  in  the 
verdict,  yet  if  a  verdict  may  be  concluded  out  of  it 
to  tbe  point  in  issue  tbe  court  shall  work  it  into 
form,  and  make  it  serre.**   liV»ter  v.  Jackson,  Hob. 

Mere  clerical  errors  are  amendable  in  criminal  as 
well  aa  in  civil  cases.    Sharif  v.  Com.  2  Binn.  518. 

And  so  as  to  make  them  conform  to  the  real  in- 
tentions of  the  Jury.  State  v.  Underwood,  S  Ala.  744, 

In  such  a  case  this  course  may  be  taken  instead 
of  directing  the  jury  to  retire  for  that  purpose. 
People  V.  Jenkins,  supra. 

But  a  direction  to  the  jury  to  retire  and  correct 
•uch  informality  is  not  error,    ibid. 

Such  amendments  are  tbe  mere  exercise  of  dis- 
cretion when  kept  within  proper  limits,  therefore 
the  refusal  to  amend  is  not  revisabla  on  error. 
State  V.  Underwood,  guprct, 

80  tbe  judge  has  the  right  to  direct  that  proper 
corrections  shall  be  made  in  the  minutes,  so  as  to 
conform  tbe  same  to  tbe  facts  within  his  personal 
knowledge,  even  after  the  trial,  the  verdict  having 
been  rendered.    State  v.  Harris,  88  La.  Ann.  1105. 

In  Quffy  V.  Com.  2  Grant,  Gas.  09,  it  was  held  that 
the  court  had  a  supervision  over  so  much  of  the 
verdict  in  a  criminal  prosecution  as  related  to  the 
costs,  notwithstanding  an  acquittaL 

If  the  Jury  persist  in  finding  an  informal  verdict 
from  which,  however.  It  can  be  clearly  understood 
that  their  intention  is  to  find  in  favor  of  the  de- 
fendant upon  the  issue,  it  should  be  entered  In  the 
terms  in  which  it  is  found,  and  tbe  court  shall  give 
Judirment  of  acquittal,  but  no  Judgment  of  convlo- 
tion  can  be  given  unless  tbe  Jury  find  expressly 
against  the  defendant  upon  the  issue,  or  Judgment 
be  given  against  him  upon  a  special  verdict.  Laws 
1851. 1 427,  p.  268:  People  v.  Ah  Ye,  81  Gal.  45L 

When  a  Jury  returned  a  verdict  of  not  guilty  In  a 
criminal  case,  the  trial  court  has  no  power  to  set  It 
aside  or  modify  it  in  any  respect.  Lowels  App,  46 
Kan.  265. 

Where,  in  a  conviction  of  murder  the  verdict  of 
the  jurors  was  accompanied  with  a  recommenda- 
tion to  mercy,  the  court  ordered  the  verdict  en- 
tered without  the  recommendation,  held  It  was  no 
error,  the  recommendation  being  solely  addressed 
to  the  court  and  constituting  no  part  of  the  ver- 
dict.   People  V.  Lee,  17  Cal.  75. 

80  where  the  Jury  found  **tbe  defendant,  J.  M. 
Boggs,  guilty*^  it  was  held  that  the  words  ^J.  K. 
Boggs**  might  have  been  rejected  as  surplusage, 
and  their  presence  worked  no  injury,  it  being  suffi- 
cient that  the  jury  found  the  defendant  guilty. 
People  V.  Boggs,  90  Gal.  488. 

Where,  in  an  indictment  for  burglary,  tbe  court 
charged  the  jtiry  that  If  they  found  the  defendants 
guilty  they  must  do  so  on  the  first  of  the  two  counts 
of  the  indi'otment,  as  the  second  was  defective,  the 
Jury  found  tbe  verdict  **gullty  on  the  first  account** 
the  court  ordered  the  syllable  **ao**  to  be  erased 
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from  the  last  word,  having  the  power  to  order  tlie 
correction.    Boberts  v.  State,  14  Qa.  9^  68  Am.  Deo. 

Upon  an  indictment  for  an  assault  with  intent  to 
murder,  by  shooting  with  a  pistol,  the  jury  re- 
turned a  verdict,  *'We,  the  Jury,  find  the  defendant 
guilty  of  shooting,  not  In  his  own  defense,  and 
recommend  him  to  the  mercy  of  the  court.**  It 
was  held  that  such  verdict  was  not  uncertain,  and 
might  properly  be  aided  by  the  indictment  showing 
thi^  the  prisoner  shot  at  the  party  injured,  not  in 
his  own  defense  and  without  jostiflcatlon.  Aracili 
▼.  State,  51  Ga.  144. 

And  where,  in  an  indictment  for  asnult  with  a 
deadly  weapon  upon  the  person  of  Mary  Danner, 
It  appeared  upon  the  trial  that  her  name  was 
spelled  Danuaher,  it  was  held  that  the  dilferoioe 
In  the  sound  In  the  two  names  being  apparent  the 
incorrect  spelling  would  be  disregarded,  it  being 
so  slight.    Gahan  v.  People,  58  IlL  150. 

Where  upon  an  indictment  containing  two  sets 
of  counts,  the  first  set  for  robbery,  the  second  for 
an  assault  and  battery  with  intent  to  rob,  the  Jury 
found  the  defendant  guilty  of  the  charge  contained 
in  the  second  count,  and  also  of  grand  larceny,  and 
assessed  tbe  punishment  adapted  to  the  charges  In 
the  indictment,  it  was  held,  ttiere  being  no  charge 
of  larceny,  that  there  was  no  error  in  tbe  prose- 
cuting attomey*s  ascertaining  from  the  jury  in  tbe 
presence  of  the  court,  and  with  its  permission, 
whether  It  was  a  general  verdict  of  guilty  which 
they  intended  to  find,  and  In  his  presenting  them 
with  the  form  of  such  a  verdict  to  be  disposed  of 
as  they  might  think  proper.  ITOregg  v.  State,  4 
Blackf.  lOL 

Upon  a  prosecution  before  a  justice  of  the  peace 
for  assault,  the  jury  returned  a  verdict,  **  We,  the 
undersigned,  do  find  the  defendant  guilty  of  a 
breach  of  the  peace,  and  agree  that  he  shall  pay 
tbe  sum  of  five  ($5.n0j  dfiUars  and  costa,*'— tbe  court 
held  that,  tbe  surplusage  being  left  out,  tbe  verdict 
was  still  good.    State  v.  Douglass,  1 G .  Greene,  SSL 

So  where  the  defendant  was  indicted  for  murder, 
and  the  Jury  were  instructed  that  if  they  found 
him  guilty  of  murder  they  should  fix  his  penalty 
at  death  or  confinement  In  the  state  penitentiary 
for  life,  and  If  they  found  him  guilty  of  man- 
slaughter that  the  maximum  punishment  was  coo* 
flnement  in  the  state  penitentiary  for  the  term  of 
twenty-one  years,  and  they  returned  a  verdict 
finding  defendant  guilty  and  fixing  his  penalty  in 
the  penitentiary  for  ninety-nine  years,  it  was  held 
that  the  court's  reformation  of  tbe  verdict  so  as  to 
read,  **  We,  the  jury,  fifld  the  defendant  guilty  and 
flix  his  punishment  at  confinement  in  the  peniten- 
tiary for  life,"  was  correct  and  the  verdict  as  re> 
formed  by  the  ootut  expreasmg  in  unambiguous 
terms,  what  was  manifestly  tbe  verdict  of  the 
jury,  tbey  agreeing  in  open  court,  in  th**  presence 
of  defendant  and  his  attorney,  that  the  said  verdict 
as  written  out  by  the  court  was  their  verdlok 
Bledsoe  v.  Com.  10  Ky.  L.  Beo.  908. 

Upon  an  Indictment  for  uttering  a  forged  writ- 
tng,  the  verdict  of  a  jury  as  follows.  **  We.  the  Jury, 
find  8.  B.  Blair  guilty  of  forgery  as  per  indictment* 
and  fix  penalty  at  three  yean  penitentiary,'"— was 


18M. 


Grant  v.  State. 


725 


commend  him  to  th«  mercy  of  the  court,**  and 
this  yerdlot  was  accepted  by  the  court,  fie/d, 
that  the  court  did  not  err  In  refusing  to  receive 
the  first  verdict  and  in  aooeptlnir  the  second  one* 

6»  In  the  opinion  of  a  majoritgr  of  this 
court,  the  testimony  in  the  reeord  is 
not  snfficient  to  sustain  the  verdict  of  murder 
in  the  first  dejrree,  and  a  new  trial  is  awarded. 

(March  U  189k) 

ERBOR  to  (he   Circuit   Court  for   Dnval 
County  to  review  a  Judgment  coayictiog 


defendant  of  murder  iu  the  first  degree.  Be- 
verged. 

The  facts  are  stated  in  the  opinion. 

Messrs,  T.  A.  MacDonell  and  B.  B. 
MacDonell  for  plaintiff  in  err^r. 

Mr.  William  B.  Lamar,  AUy.-Gen.,  for 
the  State. 

Mabry^  /.,  delivered  the  opinion  of  the 
court: 

The  indictment  against  the  plaintiff  in  error 
was  for  morder,  ana  the  sentence  of  the  court 


altered  by  the  jndflre  so  as  to  read*  **  We,  the  jnry, 
find  8.  B.  Blair  guilty  and  fljc  punishment  at  three 
years  in  the  penitentiary,**— it  was  beld,  such  ver- 
dict heinff  afterwards  read  to  the  Jury,  and  as- 
sented to  by  them,  and  so  received,  that  such 
alteration  was  not  error,  such  verdict  only  con- 
forming to  the  Intention  of  the  Jury  and  the  real 
meaning  of  the  finding.  Blair  v.  Com.  14  Ky.  L. 
Bep.486. 

Where  the  defendant  was  charged  with  the  em- 
bezzlement of  a  gun,  and  the  Jury  found  him  guilty 
of  a  breach  of  trust,  the  verdict  as  recorded  being: 
**  We^  the  Jury,  find  the  accused  guilty  In  manner 
and  form  as  he  stands  charged  in  the  indictment," 
the  Indorsement  on  the  indictment  showing  the 
verdict :  **  We,  the  Jury,  find  the  accused  guilty  of 
breach  of  trust  and  recommend  him  to  the  mercy 
of  the  court,"— it  was  held  tbat  such  verdict 
showed  the  Intention  of  the  Jury  and  ougbt  not  to 
be  sustained.   State  v.  Reonnals,  14  La.  Ann.  270. 

In  an  Indictment  for  murder,  the  Jury  returned 
a  verdict:  **  We  are  the  Jury  find  Watkins  guilty 
of  mansluder"  signed  **Ja.  Washington"  and 
upon  being  polled  separately  assented  thereto, 
and  ordered  to  be  recorded,  the  oourt  held  there 
was  no  man  on  the  Jury  wbose  name  was  **  Ja. 
Washington,"  but  one  whose  name  was  **Jiles 
Washington"  whose  Identity  was  not  disputed;  that 
the  Irregularity  was  trivial  and  not  worthy  of  no- 
tice.   Btate  V.  Smith.  88  La.  Ann.  1414. 

Upon  a  trial  for  grand  larceny,  and  for  receiving 
and  having  stolen  goods,  knowing  the  same  to 
have  been  feloniously  stolen,  the  Jury  returned  a 
verdict:  **GuUty  of  knowingly  receiving  stolen 
property.**  The  court  ordered  the  same  annulled, 
as  nothing  could  be  taken  by  the  court  by  implica- 
tion or  intendment,  that  which  is  not  found  not 
being  supposed  to  exist.  State  v.  Burden,  88  La. 
Ann.  867. 

In  State  v.  Pierre,  89  La.  Ann.  916,  upon  a  con- 
viction of  horse  stealing  and  sentenced  to  two 
years*  Imprisonment  at  hard  labor,  the  minutes 
not  showing  that  the  Indictment  was  returned  into 
oourt  indorsed  by  the  foreman  of  the  grand  Jury, 
who  had  permitted  the  district  attorney  to  have 
them  amended  by  the  clerk  instanter,  by  insert- 
ing the  name  and  capacity  of  the  foreman,  it 
was  held  tbat  the  court  might  at  any  time  make 
necessary  oorrections  of  its  minutes,  especisUy  for 
the  purpose  of  supplying  material  omission  and 
correcting  one  within  the  personal  knowledge  of 
the  Judge,  the  same  being  done  for  no  other  pur- 
pose than  to  make  the  minutes  oonform  to  the 
facts.  Such  a  correction  might  be  made  after  a 
motion  In  arrest  of  Judgment  was  filed. 

On  an  indictment  for  larceny  of  bank  bills  and 
ffold  coin,  a  verdict.  **  Guilty,  but  not  of  taking 
the  gold  piece,"— which  was  recorded  as  one  of  not 
Igullty  with  respect  to  stealing  the  gold  coin,  but 
guilty  as  to  the  remainder,  after  the  Jury  had  sep- 
arated, was  held  sufBcient  although  objected  to  by 
the  defendant.    Oom.  v.  Stebbins,  8  Gray,  482. 

Where  upon  an  Indictment  charging  an  assault 
with  intent  to  murder,  a  verdict,  "  Guilty  of  as- 
■ault  and  battery  as  charged,  but  without  the 
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felonious  intent,"— was  amended  during  the  sit- 
ting of  the  court,  by  striking  out  the  words  '*and 
battery  "  so  as  to  oonform  to  the  truth.  Ck>m«  v. 
Lang,  10  Gray,  IL 

Where  the  verdict  did  not  find  that  the  defend- 
ant was  the  same  person  whose  name  purported  to 
be  signed  to  the  acceptanoe  set  forth  In  the  indict- 
ment, or  that  he  had  any  connection  with  or  In- 
terest in  the  bank  on  which  the  draft  purported  to 
be  drawn,  nor  that  he  was  a  banker  or  in  any  man- 
ner oonnected  with,  responsible  for,  or  interested 
in  the  paper  in  question  except  ¥t  was  to  be  in. 
ferred  from  the  single  fact  of  taking  It  out  upon 
a  check  drawn  upon  him,  the  court  held  that  If 
any  of  these  facts  were  omitted  the  verdict  could 
not  be  supplied  by  the  eourt.  People  v.  Wells,  8 
Mich.  104. 

Where,  upon  an  indictment  for  unlawful  bank- 
ing a  special  verdict  found  that  the  defendant 
**dld  pay  out"  the  paper  In  question,  it  was  held 
tbat  the  court  could  not  add  anything  to  this  find- 
ing but  could  only  draw  the  legal  conclusions 
from  the  facts  found;  that  no  facts  could  be  in- 
ferred by  the  court  which  the  Jury  had  not  inferred 
and  set  forth,  especially  against  a  defendant  in  a 
criminal  case.   People  v.  Wells,  supra. 

To  such  a  verdict  the  maxim  applies,  **de  non 
apparenWfus,  non  existentilmSt  sadcm  est  ralio  et 
judicium.^ 

Upon  an  Indictment  for  an  assault  with  intent  to 
kill  and  murder,  with  a  verdict  of  guilty  of  an  at- 
tempt to  commit  manslaughter  and  recommenda- 
tion to  mercy,  the  Jury  believing  that  the  higher 
penalties  infiicted  for  the  actual  committal  of 
such  offense  were  severer  than  the  circumstances 
attending  the  case  required,  such  verdict  being  In 
writing,  the  eourt  asked  the  Jury,  **if  they  found 
the  accused  not  guilty  of  an  assault  and  battery 
with  intent  to  kill  and  murder,  and  found  him 
guilty  of  an  assault  in  the  attempt  to  commit  man- 
i^aughter,"— to  which  the  Jury  replied  in  the  alflrm- 
ative,  and  the  verdict  was  recorded:  **We.  the 
Jury,  find  the  defendant  not  guilty  of  an  assault 
with  intent  to  kill  and  murder  as  charged,  but 
guilty  of  an  assault  in  the  attempt  to  commit  man- 
slaughter."—this  was  held  no  error.  Glpson  v. 
State,  88  Miss.  296. 

A  verdict  which  originally  read,  '*We,  the  under- 
signed Jurors  in  the  above  case,  find  a  verdict  of 
guilty  as  charged  in  the  Indictment,**  was  cor- 
rected so  as  to  read,  **We,  the  undersigned  Jurors 
in  the  above  case  find  a  verdict  of  guilty  as 
charged  in  the  Indictment  against  A.  P.  Water- 
man." The  court  held  there  was  no  error  in  tke  cor- 
rection, both  verdicts  meaning  the  same  thing  and 
It  was  always  competent  for  the  oourt  to  suggest  a 
correction  In  a  mere  matter  of  form.  State  v. 
Waterman,  1  Nev.  648. 

Where,  upon  an  indictment  tor  embezzlement  a 
verdict,  **guilty  of  embezzlement,**  was  entered 
and  the  Jury  discharged,  and  subsequently  during 
the  term,  the  court,  on  motion,  directed  the  find- 
ing to  be  entered:  **The  Jury  find  the  prisoner  not 
guilty  of  the  larceny  charged,"— the  oourt  held 
such  addition  to  the  verdict  after  the  diadharge  of 
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proDOUDced  against  bim  was  coDfinemeDt  in 
tbe  state  penitentiarj  for  life,  based  upon  a 
verdict  of  guilty  of  murder  in  tbe  first  degree 
witb  a  recommendation  of  mercy  to  tbe  court. 
A  motion  in  arrest  of  judgment  was  made 
and  overruled.  Tbe  first  ground  of  tbe  motion 
is,  ^*tbat  tbe  allegations  in  tbe  indictment  are 
not  sufficient  to  cbarge  tbe  defendant  witb 
murder  in  tbe  first  degree,  but  tbat  necessary 
and  material  allegations  to.  constitute  sucb 
cbarge  are  not  tberein  made,  and  tbat  Judg- 
ment thereon,  in  view  of  tbe  verdict  received 
and  recorded  by  tbe  court,  cannot  be  entered." 


Tbe  only  supposed  defect  pointed  out  In  tlw 
brief  under  tbis  ground  of  tbe  motion  is,  that 
tbe  indictment  does  not  allege  tbat  the  wound 
was  tbe  cause  of  the  death  of  tbe  deceased. 
We  have  examined  the  indictment  and  find 
tbat  tbe  objection  urged  cannot  be  sustained. 
It  is  sufficiently  alleged  tbat  the  deceased  died 
of  tbe  wound  infiicted  upon  him  by  tbe  ac- 
cused. Tbe  other  grounds  of  the  motion  in 
arrest  of  judgment  are  not  discussed  by  coun- 
sel, and  may  be  considered  as  abandoned. 
Tbev  call  for  no  discussion  by  us. 
The  other  points  presented  by  counsel  for 


tbe  Jury  clearly  irreirular  and  must  be  dtsreffardecU 
beiQK  without  au thorlcy  and  precedent.  Guentber 
V.  People,  24  N.  Y.  100. 

An  indorsemeDt  made  upon  an  indictment  of  a 
plea  ot  not  guilty  as  on  a  given  date,  upon  which 
date  ttie  bill  was  not  found  nor  the  crime  commit- 
ted, was  held  to  be  a  clerical  error  which  was 
amendable  by  tbe  insertion  of  tbe  true  facts.  Com. 
V.  Chauncy,  2  Asbm.  91. 

In  Com.  V.  Yeager,  8  Pa.  Dlst.  Bep.  287,  where  the 
defendant,  charged  with  forgery,  was  found  not 
guilty,  and  tbe  costs  were  placed  upon  the  prose- 
cution, it  was  held  that  tbe  court  had  a  right  to 
supervise  such  verdict  so  far  as  it  related  to  the 
costs  and  set  it  aside,  tbe  prosecution  being 
founded  upon  a  probable  cause,  there  being  no 
evidence  of  malice. 

In  an  indictment  for  murder  tbe  Jury  returned  a 
verdict,  **We  find  tbe  prisoner  Samuel  Yancey 
guilty  of  murder,**  tbe  words  **8amuel  Yancey*' 
being  interlined  by  order  of  the  court  some  days 
after  tbe  verdict  was  returned  into  court,  tbe 
otber  defendant  being  found  not  guilty,  and  it 
was  held  that  tbe  amendment  of  the  verdict  was 
Irregular  but  did  not  vitiate  the  conviction,  which 
was  regular,  tbe  verdict  although  badly  written 
and  incorrectly  expres^sed  being  clear  enough  and 
sufficient,  there  being  no  reasonable  doubt  as  to 
which  of  the  indictees  the  word  '^guilty**  was  ap- 
plied.   State  V.  Yancey,  8  Bre  v.  14Si, 

Wbere,  in  an  indictment  for  feloniously  and  will- 
fully breaking  open  and  entering  a  dwelling  house, 
for  the  purpose  of  committing  a  larceny  therein, 
tbe  Jury  found  ^'defendant  is  guilty  in  manner  and 
form  as  charged  in  the  writ  of  indictment,**  and 
fixed  bis  imprisonment  in  the  Jail  and  penitentiary 
house  of  the  state  at  a  period  of  five  years,  tbe 
court  held,  there  being  error  in  tbe  verdict,  that  it 
could  render  no  Judgment  except  in  accordance 
with  tbe  verdict,  having  no  power  to  change  tbe 
verdict  or  to  pronounce  any  other  Judgment. 
Murpby  v.  State,  7  Goldw.  Sift. 

Wbere  a  verdict  of  the  Jury  found  the  defend- 
ant guilty  of  murder  in  the  first  degree,  and  omit- 
ted the  word  '^confinement**  before  tbe  words  **in 
tbe  penitentiary  for  life,**  the  court  with  tbe  con- 
sent of  tbe  Jury  inserted  tbe  word  ^'confinement** 
before  such  words,  which  was  held  no  error.  Tay- 
lor V.  State,  14  Tex.  App.  810. 

Upon  a  conviction  for  robbery  in  which  there 
were  two  trials,  the  prisoner  pleading  guilty  at  tbe 
first  was  convicted  of  theft,  the  punishment  being 
assessed  at  confinement  in  tbe  penitentiary  for 
tiiirty  years,  the  foreman  requesting  the  presiding 
Judge  to  have  tbe  verdict  put  In  proper  form,  and 
tbe  district  attorney  wrote  a  verdict  finding  tbe  de- 
fendant guilty  of  robbery  as  charged  in  the  indict- 
ment and  assessing  tbe  punishment  as  above,  sucb 
verdict  as  amended  being  signed  by  tbe  foreman, 
and  read  to  the  Jury  who  answered  it  was  their 
verdiot— held  the  court  bad  the  power  to  amend 
•uob  verdict,  and  as  amended  it  was  legal,  the 
case  standing  as  though  there  had  been  no  in^ 
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formal  or  illegal  verdict.  Bobinson  t.  Btato,  O 
Tex.  App.  81& 

In  United  States  v.  Keen.  1  McLean,  428,  ttie  tai- 
diotment  contained  five  counts;  tbe  Jury  found  the 
defendant  guilty  upon  tbe  last  four  but  did  not 
pass  upon  tbe  first,  and  it  was  held  that  the  verdict 
could  not  be  amended  so  far  as  to  enter  **Not 
guilty**  upon  tbe  first  count  nor  amend  It  at  alL 

Section  834  of  the  compiled  statutes  of  Montana, 
ed.  1887,  p.  466,  gives  power  to  the  court  to  correct 
the  verdict  in  the  Jury*s  presence  and  with  their 
consent  in  matters  of  form. 

And  under  section  848,  the  coort  may  reduce  ttaa 
sentence. 

b.  To  oMess  punMkfiMRt 

Under  section  4280  of  the  Bevised  Btatutes  of 
Missouri,  ed.  of  1889,  p.  981,  where  the  Jury  find 
a  verdict  of  guilty  and  fail  to  agree  on  the  punish- 
ment to  be  inflicted,  or  do  not  declare  sucb  punish- 
ment by  their  verdict,  or  assess  a  punishment  not 
authorized  by  law,  and  in  all  cases  of  Judgment  by 
confession,  the  court  shall  assess  and  declare  the 
punishment  and  render  Judgment  accordingly. 
Rev.  Stat.  1879,  91980. 

By  section  4282  of  the  same,  If  a  Jury  assess  a 
punishment,  whether  of  imprisonment  or  flno^ 
greater  than  the  highest  limit  declared  by  law  for 
tbe  offense  of  which  they  convict  defendant,  the 
court  shall  disregard  tbe  excess  and  pronounce 
sentence  and  render  Judgment  according  to  the 
highest  limit  prescribed  by  law  in  the  particular 
case. 

Wbere  the  punishment  given  by  the  Judg- 
ment is  greater  than  the  faiw  authorlaea,  it  is  void. 
Ex  parte  Page,  48  Mo.  291. 

Wbere  the  defendant  was  convicted  of  felonions 
assault,  and  the  Jury  found  him  guilty  as  charged 
in  the  indictment,  ten  being  in  favor  of  two  yean* 
penitentiary  sentence,  and  twom  favor  of  $100 
fine,  and,  after  such  Judgment  was  received  and 
tbe  Jury  discharged,  the  court  fixed  tbe  punish- 
ment at  imprisonment  in  the  penitentiary  for  a 
period  of  two  years,  it  was  held  that  the  ooart  bad 
sucb  power  to  fix  the  punishment  under  section 
4280  of  the  above  statutes.  State  v.  Dennison,  108 
M0.54L 

Where  the  verdict  of  the  Jury  found  the  defsod- 
ant  guilty  of  murder  in  the  second  degree,  bat 
failed  to  assess  the  punishment,  it  was  hold  that 
the  court  had  power  to  assess  and  declare  the 
punishment  and  render  Judgment  accordingly. 
State  V.  Foster,  116  Mo.  448. 

Where  a  Jury  upon  a  verdict  ascertained  a  term 
of  imprisonment  shorter  than  tbat  prescribed  by 
law,  upon  which  the  oocurt  rendered  a  Judgment 
for  a  different  term,  tt  was  held  arror.  Nemo  v. 
Com.8Gxatt.  656. 

o.  Toftndthedeonecfoffenm, 

Where,  in  an  indictment  far  mnrder,  no  degree 
of  thd  offense  was  found  by  the  Jury,  the  oonrt  held 
that  there  was  no  power  subsequently  to  asoectya 
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plaintifP  id  error  for  our  coDsideration  relate  to 
ihe  action  of  the  trial  court  in  refusing  to  ac- 
•c!ept  the  first  finding  returned  by  the  jury,  and 
i{)  entering  judgment  upon  the  secona  veidict, 
-and  to  the  sufficiency  of  the  evidence  to  pus- 
laid  the  verdict  accepted  by  the  court.  After 
the  case  had  been  submitted  to  the  jury  under 
the  charge  of  the  court  the  bill  of  exceptions 
TecitCK  the  following,  viz.:  "We,  the  jury,  find 
the  said  defendant  guilty  of  manslaughter  in 
the  first  degree.  0.  R.  Bisbee,  Foreman/' 
-which  said  verdict  the  said  judge  then  and 
there  refused  to  receive,  stating  to  the  jury 


that  the  said  verdict  was  not  in  such  form  that 
the  court  could  receive,  nnd  that  they  must 
return- and  present  a  verdict  in  proper  form; 
that  there  were  no  de/rrces  in  manslaughter. 
Whereupon  the  said  jury  retired  to  their  room; 
and  afterwards,  to  wit,  on  said  day,  then  and 
there  gave  their  verdict  in  words  and  figures 
following,  to  wit:  "We.  the  jury,  find  the 
defendant  sruilty  of  murder  in  the  first  degree 
and  recommend  him  to  the  mercy  of  thn  court. 
Nov.  28th,  '93.  C.  R.  Bisbee.  Foreman."  Sev- 
eral grounds  in  a  motion  for  a  new  trial  are 
based  upon  the  action  of  the  court  in  rendering 


-th  e  detrree  by  reason  of  the  Indictment.  Thompson 
T.  t)tate.  26  Ark.  828. 

A  verdict  which  does  not  show  the  degree  of  the 
•dime  charged  is  void,  where  the  offense  charged  is 
•divided  into  degrees.  People  v.  O'Neil,  78  Cal.  888; 
People  V.  Travers,  73  Oal.  680;  People  v.  Campbell, 
-40  CaL  LJ9;  People  v.  Travers,  T7  Cal.  176. 

Where,  in  an  Indictment  for  murder,  the  jury  re- 
-tumed  a  verdict  of  manslaughter  without  stating 
-the  degree.  It  was  held  the  legal  presumption  was 
that  they  Intended  to  find  him  guilty  of  the  high- 
<«8t  grade  of  that  offense,  and  that  a  Judgment  pro> 
nounced  by  the  court  in  the  highest  grade  was  no 
•error.    Welch  v.  State,  60  Oa.  128, 15  Am.  Rep.  600. 

HL  Bu  the  jwry  under  the  cowrVs  dlrecHofW. 

After  announcing  a  verdict,  If  they  see  fit  before 
^hey  are  discharged,  a  jury  may  change  the  same 
^nd  render  a  different  verdict.  State  v.  Clement- 
•«on,  60  Wis.  628. 

Tbe  jury  may  be  examined  by  the  poll  and  then 
•either  of  the  jurors  may  disagree  to  the  verdict. 
Btate  V.  John,  80  N.  C.  880. 49  Am.  Dec.  896. 

A  Juror  is  not  estopped  by  bis  signature  from  re- 
cusing his  assent  to  the  verdict  when  it  is  returned 
ta  open  court.  Stewart  v.  People,  23  Mich.  63.  9 
JLm.  Bep.  78. 

Where  express  power  by  statutory  enactment 

was  given  a  Jury  to  determine  both  the  law  and 

facts,  it  was  held  the  trial  court  nad  no  power  to 

interfere  with  tbe  verdict  in  any  prejudicial  re- 

*8pect.    Lowe^  App.  46  Kan.  256. 

Where  the  verdict  of  a  Jury  is  not  signed  by  tbe 

-foreman  before  being  brought  into  court,  there 

•ean  be  no  error  in  allowing  bim  to  subscribe  his 

official  character  to  his  signature  in  open  court  in 

Che  presence  of  tbe  Jury  and  before  they  are  dis- 

•charged.    Clough  r.  State,  7  Neb.  823. 

The  jury  may  announce  its  verdict  to  the  court 
-ore  temu  or  upon  paper  at  their  pleasure,  and,  how- 
•ever  rendered,  upon  the  suggestion  of  tbe  judge 
It  may  be  varied  by  the  Jury  in  its  terms  so  as  to 
make  it  speak  their  intentions,  and  a  change  thus 
made  in  the  finding  need  not  be  noted  in  writing, 
-«Ten  if  it  be  such  as  to  entirely  supercede  tbe  ver- 
-dict.    State  v.  Underwood,  2  Ala.  744. 

Tbe  action  of  the  court  in  permitting  a  jury  thus 
-to  correct  their  finding  is  clearly  competent  and 
proper.  Cole  v.  Laws,  104  N.  C.  661;  Waller  v.  State, 
•10  Ala.  826. 

Such  a  power  is  essential  to  securing  a  fair  trial 
4uid  a  correct  verdict.    Cole  v.  Laws,  fiupra. 

In  Fry  v.  Com.  88  Va.  834.  it  was  held  that  the 
•court  had  power,  in  an  indictment  for  a  felony,  to 
permit  the  Jury  to  retire  and  amend  the  verdict. 

The  jury  in  such  a  case  should  be  requested  to 
<  return  to  their  room  with  proper  instructions  as 
to  the  correction  which  ought  to  be  made.  Pelil- 
<man  v.  State,  116  Ind.  181. 

Where  the  whole  matter  is  still  in  the  breast  of 
-the  jury,  it  is  entirely  competent  to  correct  an  in- 
^advertence  so  as  to  malte  the  verdict  responsive  to 
the  indictment.    State  v.  3ishop,  78  N.  C.  44 


If  the  meaning  of  tbe  finding  is  not  plain,  then 
tbe  Jury  must  make  it  so.  Blair  v.  Com.  14  Ky.  L. 
Rep.  496. 

Where  tbe  jury  bave  manifesMv  made  an  omis- 
sion or  mistake  in  their  verdict,  it  Is  the  duty  of  thA 
presiding  Judge  to  call  their  attention  to  that  fact 
and  return  it  to  the  jury  for  correction.  State  v. 
Clementson,  60  Wis.  628. 

The  power  of  tbe  court  in  this  respect  is  un- 
doubted. State  V.  Anderson,  24  S.  a  109;  State  v. 
Corley,  18  S.  O.  6. 

The  court  should  refuse  it,  call  the  attention  of 
the  jury  thereto,  and  give  directions  as  to  its 
amendment.  Walker  v.  State.  13  Tex.  App.  618; 
Code  Crim.  Pror.  arts.  716,  716;  Alston  v.  State,  41 
Tex.  89;  Wooldridge  v.  State,  18  Tex.  App.  443,  44 
Am.  Rep.  708:  People  v.  Dick,  84  Oal.  068. 

So  it  is  not  error  for  the  court  to  direct  the  Jury 
to  retire  and  eay  under  ^hlch  count  of  tbe  indict- 
ment they  find  tbe  defendant  guilty.  People  v. 
Graves,  6  Park.  Crim.  Rep.  134. 

A  Jury  may  vary  tbe  form  or  correct  a  verdict 
before  they  are  discharged  and  t)efore  it  is  re- 
corded.   Burk  V.  Com.  6  J.  J.  Marsh.  675. 

A  Jury  may  be  sent  back  to  correct  a  defective 
verdict.  Pehlman  v.  State,  116  Ind.  IBl;  Com.  v. 
Nicely.  180  Pa.  261. 

If  the  verdict  is  not  full  when  returned,  it  is  the 
duty  of  the  court  not  to  receive  It,  but  to  require 
it  to  be  made  f  ulL    Cook  v.  State,  26  Oa.  603. 

The  proper  course  to  be  pursued  in  an  important 
criminal  trial  is  for  tbe  Judge  to  Inform  tbe  jury 
that  their  verdict  as  originally  returned  was  defec- 
tive or  informal,  and  to  instruct  them  as  to  the 
proper  form  of  a  verdict  Just  as  though  nothing 
bad  been  returned  into  court  by  them  as  a  verdict, 
and  that  after  so  instructing  them  they  should  be 
directed  and  allowed  to  make  up  and  return  their 
own  verdict,  whatever  it  may  be.  State  v.  Clifton« 
80  La.  Ann.  961. 

Even  if  tbere  be  a  substantial  difference  between 
tbe  verdict  first  originally  banded  in  by  tbe  Jury 
and  the  verdict  as  corrected  by  them,  there  can  be 
objection  to  tbe  latter  after  the  jury  have  assented 
to  it.    State  V.  Waterman,  1  Nev.  643. 

When  a  Jury  after  due  and  thorough  delibera- 
tion on  any  case,  shall  return  into  court  without 
having  agreed  on  a  verdict,  the  court  may  exrilain 
to  them  anew  the  law  applicable  to  the  case,  and 
may  send  them  out  again  for  further  deliberation, 
but  if  they  shall  return  a  second  time  without  hav- 
ing agreed  on  a  verdict,  they  shall  not  be  sent  out 
again  without  their  own  consent,  unless  they  shall 
ask  from  the  court  some  further  explanation  of 
the  law.  Tuberso^  v.  State,  20  fla.  472;  McClel. 
Dig.  6  23,  p.  448. 

It  is  error  for  the  court  to  aOow  the  jury  to  re- 
turn their  verdict  to  the  clerk,  and  the  counsel  has 
no  authority  to  assent  thereto,  or  to  waive  the 
right  of  a  prisoner  charged  with  felony  to  be  pres- 
ent when  tbe  jury  delivered  their  verdict  to  the 
court.  Waller  v.  State,  40  Ala.  825;  Eliza  v.  State, 
39  Ala.  698;  State  v.  Hughes,  2  AUi.  102,  86  Am.  Deo» 
411;  Prine  v.  Com.  18  Pa.  106;  Nomaque  v.  Peopleb 
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udgvaeot  od  tbe  second  ▼erdict,  and  in  refut- 
Dg  to  accept  tbe  first  odc.  Ooe  ^oond  is, 
that  the  court  erred  in  receiving  tbe  second 
Terdict  finding  the  defendant  guilty  of  murder 
in  the  first  decree  for  tbe  reason  that  tbe  ver- 
dict for  manslaugbter  in  tbe  first  degree  oper- 
ated as  an  acquittal  of  the  said  offense  of  mur- 
der, the  latter  being  a  higher  offense  and 
embracing  the  former.  Tbe  effect  of  the  first 
return  of  tbe  Jury  is  a  matter  presented  for 
our  consideration.  There  are  now  no  degrees 
of  manslaughter  under  our  statutes,  the  only 


offense  under  this  head  being  manslaogliter. 
Conceding  for  the  present  that  the  first  retar» 
of  tbe  jury  was  a  good  finding  of  manslaught- 
er, and  that  tbe  added  words,  **in  the  first 
degree, **  might  have  been  considered  by  tbe^ 
court  as  surplusage,  what  effect  must  be  given 
to  this  finding?  In  cases  of  felony  according 
to  tbe  common  law  the  verdict  of  the  jury  ia 
not  complete,  or  conclusive  on  them,  ontil 
accepted  by  the  court  and  recorded.  The  pro> 
cedure  in  returning  verdicts  in  cases  of  felony, 
leaving  off  some  ox  tbe  formalities  in  referenoar 


1  OL 100, 12  Am.  Deo.  167;  State  v.  Buokner,  25  Mo. 
1A8. 

Under  section  1161  of  Beerlnff^  Annotated  Penal 
Code  of  Galif  ornia,  voL  4,  pa^  S60,  where  there  is  a 
verdict  of  conviction  in  wbioh  It  appears  to  the 
court  that  tbe  Jury  have  mistaken  the  law,  the 
eourt  may  explain  the  reason  for  that  opinion  and 
direct  the  Jury  to  reconsider  their  verdict,  and  if 
after  tbe  reconsideraUon  they  return  the  same 
verdict  it  must  be  entered;  but  when  there  is  a 
verdict  of  acquittal  the  court  cannot  require  tbe 
jury  to  reconsider  it.  If  tbe  Jury  render  a  verdict 
which  is  neither  general  nor  special,  the  court  may 
direct  them  to  reconsider  it  and  it  cannot  be  re- 
corded until  it  is  rendered  in  some  form  from  which 
it  can  be  clearly  understood  that  the  Intent  of  tbe 
jury  is  either  to  render  a  general  verdict,  or  to  find 
tbe  facts  specially  and  to  leave  tbe  Judfrment  to 
the  court. 

The  criminal  act  of  California  provides  that 
if  the  Jury  render  a  verdict  which  is  neither  a 
ireneral  nor  a  special  verdict,  as  defined  in  sec- 
tions 418  and  410,  the  court  may  direct  them  to 
reconsider  it,  and  it  shall  not  be  recorded  until  It 
be  rendered  in  some  form  from  which  it  can  be 
clearly  understood  what  is  the  Intent  of  the  Jury, 
whether  to  render  a  general  verdict,  or  to  find  the 
facts  specially  and  to  leave  the  Judgment  to  the 
court.  Laws  1B61,  •  4S7,  p.  268;  People  v.  Ah  Ye,  81 
Cal.45L 

Under  article  716  of  the  Code  of  Criminal  Proced- 
nre  tbe  court  is  authorized  to  call  the  attention  of 
tbe  Jury  to  any  informality  in  the  verdict  and  have 
it  reduced  to  proper  form.  Gage  v.  State,  0  Tex. 
App.  269,  where  the  defendant  was  charged  with  a 
misdemeanor. 

Under  section  2412,  article  715.  of  Wilson's  Texas 
Criminal  Statutes,  titles,  chap.  8,  if  the  Jury  find  a 
verdict  which  is  informal,  their  attention  shall  be 
called  to  it,  and  with  their  consent  the  verdict  may, 
under  the  direction  of  tbe  court,  be  reduced  to 
proper  form. 

By  section  872  of  HilPs  Annotated  Statutes  and 
Codes  of  Washington,  vol.  2,  page  186,  It  is  pro- 
vided when  the  verdict  is  given  and  is  such  that  tbe 
court  may  receive,  and  if  no  Juror  disagrees,  or 
the  Jury  be  not  sent  cut,  the  clerk  shall  file  the 
verdict.  Tbe  verdict  is  then  complete  and  tbe  Jury 
shall  be  discharged  from  tbe  case.  Tbe  verdict 
•hall  be  in  writing  and  under  the  direction  of  the 
court  shall  be  subsequently  entered  In  the  Journal 
of  tbe  day's  proceedings  on  which  it  was  given. 

By  section  18S2  of  Hill's  Annotated  Statutes,  and 
Codes  of  Washington,  vol.  2,  page  510,  it  is  provided 
when  there  is  a  verdict  of  conviction,  in  which  it 
appears  to  tbe  court  that  tbe  Jury  have  mistaken 
the  law,  the  court  may  explain  tbe  reason  for  that 
opinion,  and  direct  tbe  Jury  to  reconsider  tbe 
verdict,  and  if  after  such  reconsideration  they  re- 
turn tbe  same  verdict  it  must  be  entered,  but  it 
aball  be  good  cause  for  new  trial. 

When  there  is  a  verdict  of  acquittal,  tbe  court 
cannot  require  tbe  Jury  to  reconsider  it.  Act  of 
February  24, 1801,1 78. 

Where,  in  an  indictment  for  assault  with  intent 
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to  commit  murder  with  a  second  count,  chargiog' 
an  ordinary  assault  and  battery,  the  Jury  returned 
a  verdict  of  jruilty  without  specifying  upon  whicl» 
count,  whereupon  the  court  instructed  them  aa  to 
tbe  form  of  the  verdict  and  directed  them  to  retir»> 
again  and  say  upon  which  count  they  found  tb»- 
defendants  guilty,  and  the  Jury  retired  and  re» 
turned  rendering  a  verdict  of  guflty  of  assault 
with  mtent  to  kill  against  one  defendant,  and 
guilty  of  assault  and  battery  as  against  tbe  otiier 
defendant,  tbe  court  held  there  was  no  error  th»- 
the  first  being  merely  inf  ormaL  Hughes  v.  State* 
12  Ala.  468. 

Where,  in  an  indictment  for  forgery  of  a  receipt* 
tbe  first  verdict  was  imperfect,  tbe  court  instructed 
tbe  Jury  to  retire  and  consider  further,  which  they 
did  without  having  dispersed  and  without  baling 
been  discharged,  and  it  was  held  that  the  court  in 
this  only  did  its  duty.  Alien  v.  State,  79  Ala.  B34,  58- 
Ala.a91. 

In  tbe  above  case  tbe  verdict  of  the  Jury  as  firsts 
rendered  was,  **We,  tbe  Jury,  find  tbe  defendant 
guilty  in  tbe  second  degree,*'  and  when  returned  a» 
corrected  it  was,  '*We.  the  Jury,  find  tbe  defendant 
guilty  of  forgery  in  tbe  second  degree.**    Ibid, 

Where,  in  an  indictment  under  tbe  statute,  for 
maiming,  the  offense  being  a  felony,  the  verdict 
was,  '*We,  the  Jury,  do  find  tbe  within  named  [de» 
fendant]  not  guilty  as  charged  in  the  within  in* 
dlctment,  but  find  that  be  and  tbe  within  named* 
fought  by  mutual  agreement,**  upon  which  the- 
court  passed  sentence  of  fine  and  imprisonment.  It 
was  held  that  although  the  verdict  was  not  ex- 
plicit as  to  fighting  by  mutual  consent,  whereby 
oneof  tbe  contestants  was  maimed,  yet  it  borea> 
construciion  to  that  effect  and  was  therefore  suffi- 
cient.   Straw n  v.  State,  14  Ark.  6i9. 
.  'Where  several  persons  were  charged   with  tb» 
same  offense,  and  the  Jury  brought  in  a  verdict 
fixing  a  Joint  fine  against  them,  it  was  held  that  tba 
oourt  should  send  them  back  with  directions  to  as- 
sess a  separate  fine  against  each,  and  a  verdict  re- 
ceived and  recorded   imposing  such  Joint  floe* 
should  be  arrested  and  a  verUre  de  novo  awarded. 
Straughan  v.  State,  18  Ark.  87. 

Where  it  was  contended.  In  a  prosecution  for 
murder,  that  tbe  court's  telling  tbe  Jury  orally  to- 
return  when  they  bad  brought  in  a  general  ver* 
diet  of  guilty,  m  order  to  find  in  what  degree  tbey 
found  him  guilty,  was  error,  it  was  held  that  such 
direction  need  not  be  In  writing,  their  answer  h^ 
ing  A  failure  to  find  and  tbe  duty  of  Jury  remain- 
ing undischarged,  tbey  were  still  under  tbe  con- 
trol of  the  court,  the  court  not  directing  them  aa 
to  tbe  law,  but  only  telling  them  that  tbey  must 
act  and  find  a  verdict  on  tbe  issura,  and  not  to  be 
error  and  no  charge.  People  v.  Bonney,  19  CaL  42B. 

In  an  indictment  charging  tbe  defendant  with 
stealing,  harboring,  hiding,  and  employing  in  hla- 
own  service  tbe  slave  of  another,  a  verdict  that  tfaa 
defendant  was  guilty  of  stealing  and  employing  a 
negro  to  tbe  injury  of  the  owner,  was  held  amend- 
able by  tbe  Jury.    Cook  v.  State,  26  Ga.  SM, 

W,bere  a  verdict,  guilty  of  involuntary  maiw 
■laughter  without  due  caution  and  oiroumspectioB» 
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to  forfeiture  of  estates,  It  in  svibstsnce  as  fol- 
lows: 'When  the  Jury  have  come  lo  a  UDan- 
imous  agreemeDt  with  respect  to  their  verdict, 
they  return  to  the  box  to  deliver  it  The  clerk 
then  0  ills  them  over,  by  their  names,  and  asks 
tbem  whether  tbev  agree  on  their  verdict,  to 
which  they  reply  m  the  afflrmative.  He  then 
demands  who  shall  say  for  them:  to  which 
they  answer  their  foreman.  This  bein/^  done, 
he  directs  the  prisoner  to  hold  up  his  right 
hand,  and  addressing  the  Jiiiy  says:  ''Look 
upon  the  prisoner,  you  who  are  sworn,    flow 


say  you  ?    Is  be  ffuilty  of  the  felony  whereof 
he  stands  indicted,  or  not  ffuilty?"    The  fore 
men  then  answers  "guilty^'  or  ''not  guUtv/' 
as  the  verdict  mav  be.    The  officer  then  writes 
the  word  "guilty *•  or  "not  guilty,"  as  the  ver- 
dict is,  on  the  record,  and  again  addresses  tbe- 
jury:  "Hearken  to  your  verdict,  as  the  court* 
bath  recorded  it    You  say  that  (A)  is  guiltT  (or 
not  guilty)  of  the  felony  whereof  he  stsnas  in- 
dicts, and  so  say  you  all."    1  Chitty,  Grim. 
L.  686:  Oom.  v.  TMn,  12G  Mass.  208,  28  Am. 
Bep.  220;  Qivem  v.  StaU.  76  Hd.  485. 


was  refused  and  the  jury  were  sent  baok  charged 
as  to  the  law  as  to  the  two  kinds  of  Involutary 
manslauirhter,  whereupon  they  retomed  a  verdict 
of  guilty  of  volnntary  manslaughter.  It  was  held 
that  the  latter  Judgment  was  rightly  received  by 
the  court,  there  being  no  error  in  eendlng  the  luzy 
baok  to  make  a  legal  verdict,  the  Judge  not  Intimat- 
ing that  they  should  not  find  involuntary  man- 
alaughter  the  court  stating  that  **the  second  sotier 
thought  of  the  Jury  was  right.**  TurbayiUe  v. 
State.  68  6a.  540. 

Upon  a  charge  of  burglary  the  verdict  found  de» 
fendant  **iniilty  of  receiving  stolen  goods"  which 
was  not  covered  by  the  indictment  The  court  held 
such  Improper  finding  was  rightly  rejected  as  un- 
warranted by  law,  and  that  a  direction  to  find  a 
verdict  of  guUty  or  not  guilty  was  not  error. 
Mangbam  v.  State,  87  Ga.  618. 

Where,  in  an  indictment  for  assault  with  intent 
to  murder  by  shooting,  the  Jury  intended  to  find 
the  defendant  guilty  of  the  offense  of  shooting  at 
another,  not  m  his  own  defense,  and  made  efforts 
to  ezpresi  their  finding  in  writing,  using  language 
which  in  the  court*s  opinion  failed  to  express  the 
finding  with  suflBcient  accuracy,  it  was  held  not 
error  for  the  court  to  require  them  to  put  their  ver- 
dict in  such  form  as  to  make  its  meaning  entirely 
clear  and  free  from  objection,  or  to  allow  the  so- 
licitor general  at  the  Jury^s  request  to  frame  their 
verdict  for  them,  the  Jury  subsequently  ratifying 
and  confirming  such  verdict*  Brantley  v.  State, 
87Ga.ltt. 

In  an  Indictment  charging  the  defendant  with  the 
unlawful  sale  of  intoxicating  liquors,  the  Jury, 
while  in  the  box  and  before  their  discharge,  were 
permitted  to  insert  In  their  verdict  the  word  ^'days** 
after  the  word  ^'thirty,**  and  the  court  held  there 
was  no  error,  the  defect  being  apparent  on  the 
face  of  a  character  amendable  before  the  dis- 
charge of  the  Jury,  the  body  expressing  the  inten- 
tion to  punish  by  imprisonment,  and  the  insertion 
of  the  word  **days,'*  only  supplying  an  apparent 
omission,  the  amended  verdict  including  shortest 
period  of  Imprisonment  allowed  and  therefore  not 
prejudicing  the  delendant.  Qninn  v.  State,  128  Ind. 
69. 

In  an  taf ormation  for  murder  in  the  second  de- 
gree a  verdict,  **We,  the  Jury,  find  the  defendant 
guilty  as  charged,**  signed  by  the  foreman,  being 
Informal  was  amended  so  as  to  read,  **We,  the  Jury 
find  the  defendant  guilty  of  murder  In  the  second 
degree,  as  charged  in  the  information**  and  signed 
by  the  foreman,  the  Jury  intimating  to  the  court 
before  the  amendment  of  such  verdict,  that  It  was 
their  Intention  to  find  t^e  defendant  guilty  of 
murder  in  the  second  degree,  and  after  the  verdict 
was  amended  it  was  read  to  the  Jury,  wbocoUec- 
tively  answered  that  it  was  their  verdict,  and  the 
court  offered  to  have  the  Jury  polled,  neither  party 
accepting  the  offer  aU  being  present  at  the  time, 
and  the  court  held  there  was  no  error.  State  v. 
Potter,  16  Kan.  8a 

Where,  in  an  Indictment  for  permitting  unlaw- 
ful gaming  in  his  bouse,  by  the  defendant,  before 
the  verdict  was  received  or  the  Jury  had  been 
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asked  whether  they  bad  agreed  to  It,  the  Judge  had 
a  witness  called  to  prove  the  Identity  of  the  house,, 
whereupon  the  Jury  without  retiring  changed*, 
their  verdict  to  one  of  guilty  the  court  renderinflr 
Judgment  thereon,  it  was  held  such  verdict  was- 
not  erroneous,  the  Jury  having  full  control  over 
the  case  and  their  verdict  until  delivered,  fiurk. 
V.  Com.  5  J.  J.  Marsh.  676. 

Where,  in  an  indictment  for  murder,  the  Jury- 
brought  in  a  verdict  of  manslaughter  under  an  in- 
struction that  If  the  accused  were  guilty  of  man- 
slaughter, his  punishment  was  confinement  m  the 
state  prison  for  a  period  of  not  less  than  ten  or 
more  than  twenty-one  years,  and  the  Jury  fixed 
the  punishment  at  ten  years*  conftnement  in. 
prison,  the  verdict  being  announced  and  the  jury 
polled,  when  it  was  found  such  instruction  wef< 
erroneous  two  years  beinff  a  minimum  punish- 
ment, and  the  Jury  were  again  Instructed  aud  re- 
turned to  their  room,  and  finally  returned  a  ver- 
dict fixing  the  punishment  at  four  years,  the  court 
held  such  lost  verdict  could  not  be  upheld  and  did 
not  cure  the  defect  m  the  former  one.  Uoberts  v. 
Ck>m.  90  Ky.  664. 

Where  In  a  prosecution  for  attempt  at  murder, 
the  indictment  containing  two  counts,  upon  the 
second  of  which  the  defendant  was  convicted,  the- 
Jury  returning  a  verdict  finding  **tbe  prisoner 
guilty  of  stabbing  with  intent  to  kill.**  which  ver- 
dict the  court  refused,  explaining  the  lawtothe- 
Jury  and  directing  them  to  return  to  their  room  for 
further  deliberation  and  report,  when  they  re- 
turned a  verdict.  ^'Guilty  of  stabbing  with  a  knife- 
and  inflicting  a  wound  less  than  mayhem,**  which/ 
verdict  was  received  by  the  court  and  the  Jury  dis- 
charged,—the  court  held  such  verdict  regular,  and 
that  the  court  exercised  proper  power  In  so  direct- 
ing the  Jury.    State  v.  Harris,  89  La.  Ann.  1106. 

Where,  in  an  indictment  for  assault,  the  Jury 
found  the  defendant  guilty  of  both  of  the  charges, 
and  attention  was  called  to  the  fact  that  the  Judge- 
bad  instructed  them  that  if  they  found  the  defend- 
ant guilty  of  the  whole  charge,  they  should  return 
a  general  verdict  of  guilty,  and  that  if  they  meant 
to  find  a  verdict  against  the  defendant  of  the  whole 
charge,  they  should  return  a  general  verdict  of 
guilty,  and  thereupon  the  foreman,  being  asked  by 
the  clerk,  rendered  a  verdict  of  guilty, which  was  af- 
firmed, the  court  held  such  verdict  regular.  Oom. 
V.  Thompson,  116  Mara.  846. 

Where,  upon  an  Indictment  chargingthe  defend- 
ants In  one  count  with  larceny,  and  In  the  other 
count  with  receiving  the  same  property  knowing 
it  to  have  been  stolen,  the  Jury  returned  a  verdict 
of  guilty  against  both  defendants  upon  both  counts,, 
which  verdict  was  general  and  afllrmed  by  the  court, 
the  defendants  filing  a  motion  to  arrest,  claimlni; 
the  verdict  as  Inconsistent  and  void  in  law,  the  court 
stated  it  would  have  been  quite  proper,  before  th(> 
recording  and  affirmation  of  the  verdict,  for  tbt 
presiding  Judge  to  have  called  the  attention  of  tbr 
Jury  to  their  misunderstanding  of  his  previous  in- 
structions, and  to  have  explained  to  them  the  mode 
by  which  It  became  their  duty,  if  they  conviotec'^ 
upon  either  of  the  counts,  to  acquit  upon  the  ot^v- 
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At  common  law  a  verdict  wn«  either  public 
-or  privy.  The  public  verdict  was  pronounced 
in  open  court  in  the  presence  of  all  the  jury, 
and  the  privy  verdict,  in  order  to  release  a 
jury  from  confinement,  was  delivered  to  the 
judge  out  of  court.  In  all  cases  of  felony  and 
treason  the  verdict  was  required  to  be  delivered 
in  open  court  and  in  the  presence  of  the  pris- 
oner. In  the  case  now  before  us,  the  indict- 
ment beinjB:  for  murder,  the  verdict  was  re- 
turned into  open  court,  and  it  does  not  become 
necessary  to  consider  in  what  cases  a  verdict 
may  now  be  rendered  out  of  courL    It  may  be 


stated,  however,  that  in  cases  of  misdemesuor 
and  in  the  lower  grades  of  felonies  a  practice 
has  obtained  of  consenting  for  the  Jury  to  re- 
duce their  finding  to  writmg,  and  after  sealing 
it  up  to  separate  till  the  next  meetinfl;  of  the 
court,  when  the  paper  heing  handed  to  the 
judge,  the  verdict  is  received  from  the  foremaa 
of  the  jury  and  recorded  in  the  usual  wa^. 
The  verdict  in  such  a  case  is  not  the  one  writ- 
ten out  by  the  jury,  but  the  one  openly  deliv- 
ered in  the  court,  accepted,  and  recorded. 
Com,  V.  Carringion,  116  Mass.  87;  Cbm.  ▼. 
DuTfee,  100  Mass.  146. 


•er,  and  to  have  required  of  them  to  retire  for  f  ur- 
-ther  deliberation,  and  that  If  after  such  instruction 
the  jury  persisted  in  returning  a  general  verdict  of 
iruilty  upon  tK)th  counts,  it  would  have  been  proper 
in  the  presiding  judfre,  even  if  not  his  duty,  to  set 
^he  verdict  aside,  as  the  only  means  of  securing  to 
-the  defendants  their  rights.  Com.  v.  Haskins,  12B 
Mass.  60-62. 

Where  a  defendant  was  indicted  for  the  larceny 
^f  a  leather  trunk  containing  one  new  fifty-dollar 
1)111,  and  the  jury  returned  a  verdict  of  guilty  of 
the  larceny  of  a  fifty-dollar  bill,  counsel  not  beinjr 
present  at  the  time,  and  the  court  informed  them 
that  the  prisoner  was  not  indicted  for  stealing  the 
bill  but  the  trunk,  and  they  retired  to  their  room 
and  after  consideration  rendered  a  verdict  of  guil- 
-ty  of  the  larceny  of  the  trunk  as  charged  in  the  in- 
•dictment«  it  was  held  there  was  no  error  In  the  lat- 
ter verdict,  the  former  one  not  being  received  or 
recorded,  nor  the  Jury  discharged.  State  v.  Bishop, 
TB  N.  C.  44. 

Where,  upon  an  indictment  for  burglary,  the 
Jury  were  instructed  if  they  found  the  defendants 
.iniilty  of  breaking  and  entering  on  the  first  count, 
to  find  a  verdict  of  not  guilty  on  the  third  count, 
ivhich  charged  one  of  the  defendants  with  larceny 
in  the  building  and  the  other  with  Inciting  the  com- 
mission of  that  ofiFense,  and  further  to  find  a  ver- 
dict for  the  defendants  on  the  second  count,  noez- 
•eeptions  being  taken  to  these  instructions,  the  jury 
rendered  a  verdict  of  guilty  on  the  first  count,  not 
.flrullty  on  the  second  count,  and  the  foreman  being 
then  inquired  of  concerning  the  third  count  an- 
^awered  guilty,  the  judge  reminded  the  jury  of  his 
formal  Instructions  and  directed  them  to  find  a 
verdict  for  the  defendants  on  the  third  count, 
which  they  did,  the  court  held  there  was  nothing 
upon  which  the  defendants  could  take  exceptions. 
Oom.  V.  Lowrey,  168  Mass.  18. 

Whereon  an  indictment  for  assault  and  battery 
•upon  a  police  officer,and  for  knowingly  and  willful- 
ly obstructmg  and  hindering  him  in  the  discharge 
-of  his  duty  the  verdict  was  "GuUty  of  an  assault  on 
a  police  ofBcer,"  which  was  not  correct  in  form,  not 
stating  their  finding  upon  the  issue  tried,  it  was 
held  to  be  the  right  and  duty  of  the  judge  to  in- 
struct the  jury  as  to  the  correct  form  of  their  ver- 
•dict,  and  when  in  answer  to  his  question  the  fore- 
man replied  that  they  meant  a  verdict  of  guilty  of 
.assault  upon  an  officer  In  the  discharge  of  his  duty, 
the  judge  correctly  instructed  them  that  the  proper 
form  was  a  general  verdict  of  guilty,  and  that  their 
•second  verdict  of  guilty  was  rightly  received  and 
recorded  and  corrected  the  irregularities  in  the 
iirst  verdicts    Com.  v.  Delehan,  148  Mass.  254. 

Where,  In  an  indictment  for  grand  larceny,  a  ver- 
'^ct  of  guilty  was  returned  and  recorded,  the  court, 
with  the  consent  of  the  district  attorney  and  the 
•defense,  allowed  evidence  as  to  the  value  of  the 
tatolen  articles  to  be  given  before  the  jury  left  the 
t)oz,  and  instructed  them  to  redre  and  reconsider 
their  verdict,  which  they  did,  and  returned  one  of 
petit  larceny.  People  v.  Smith,  1  WheeL  Grim. 
Kep.119. 

^  L.  a  A« 


Where,  in  an  indictment  for  feloniously  remov- 
ing the  dead  body  of  a  human  being  from  the  gT9T9 
for  the  purpose  of  dissection  and  sale,  with  a  count 
chariring  the  defendant  with  unlawfully  reoetvinff 
the  dead  body  for  the  purposes  of  dissection,  know- 
ing the  same  to  have  been  unlawfully  disinterred, 
a  verdict,  **We  find  the  prisoner  guilty  of  receiving 
and  dissecting,**  was  entered  by  the  clerk,  and  sub- 
sequently, upon  the  suggestion  of  the  prosecution 
and  before  the  jury  had  separated,  the  court  di- 
rected the  clerk  to  change  the  verdict  to  tliat  of 
iruilty  under  the  fourth  count,  to  wblch  the  Jury 
upon  being  polled  disagreed,  and  retired  again  un- 
der the  courts  directions  and  finally  returned  with 
a  verdict  of  **Guilty  under  a  fourth  county**  the 
court  affirmed  the  convictloB.  People  v.  Ghravea, 
6  Park.  Crlm.  Bep.  184. 

Where  In  an  indictment  for  burglary  In  the  eeO" 
ond  degree,  a  jury  return  a  verdict  of  burg^lary  in 
the  third  degree,  and  the  court  directed  them  to  re- 
tire and  iostruoted  them  that  under  the  tef«timony 
the  prisoner  could  only  be  convicted  of  burirlnry 
m  the  second  decree,  it  was  held  that  the  court  bad 
a  right  to  direct  the  jury  to  reconsider  their  ver- 
dict before  it  had  been  recorded,  and  it  waa  his 
duty  to  do  so  If  satisfied  that  there  had  been  a  prob- 
able mistake.  People  V.  Bush,  8  Park.  dim.  Bept 
662. 

Where,  upon  an  Indictment  for  assault  and  bat- 
tery, it  was  discovered  before  the  court  received 
and  entered  the  verdict  of  the  Jury,  and  at  once 
suggested,  that  there  was  a  mistake  and  misappre- 
hension on  the  part  of  the  jury,  of  which  fact  they 
became  presently  conscious  upon  given  explana- 
tion and  thereon  returned  for  further  considera- 
tion of  their  verdict,  corrected  the  error  and  ren- 
dered a  verdict  of  ff  uilty,  it  was  held  such  verdict 
was  correctly  received.  State  v.  Shelly,  96  N.  C- 
678. 

Where  the  prisoner  was  indicted  for  robbery,  and 
with  murder  while  In  the  commission  of  the  rob- 
bery, a  verdict,  guilty  as  charged  in  the  first  count 
of  the  indictment,  was  retuaed  by  the  court  who 
instructed  the  Jury  to  further  deliberate,  where- 
upon they  returned  a  verdict,  **We,  the  Jury,  on 
the  issue  Joined,  find  the  defendant  guilty  as  he 
stands  charged  in  the  indictment"  which  verdict 
was  received  and  excepted  to  by  the  defendant,  the 
court  held  such  last  judgment  was  not  error  as,  al- 
though the  first  verdict  was  sufficient  to  entitle  the 
court  to  sentence  the  prisoner,  yet  the  proper 
course  was  for  the  court  to  endeavor  to  obtain  a 
verdict  responding  to  both  counts  and  that  course 
was  pursued.   Jackson  v.  State,  39  Ohio  St.  87. 

Where  the  verdict  in  an  indictment  for  murder 
in  the  first  degree,  was,  **  Guilty  In  manner  and 
form  as  they  stand  indicted,**  there  being  no  find- 
ing as  to  the  degree  of  the  crime,  and  before  such 
verdict  was  actually  recorded  or  the  Jury  left  the 
box,  the  court  sent  them  back  to  their  room  with 
instructions  to  find  the  degree,  and  they  returned 
a  verdict  of  ^'guilty  of  murder  in  the  first  deirree,** 
and  upon  being  polled  each  returned  the  same  ver^ 
diet,  which  waa  duly  recorded  and  tha  Jury  dis» 
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Tbe  comroon-law  procedure  in  referenoe  to 
<.ieliverinfi:  verdicts  by  juries  bas  been  relaxed 
Aomewbat  in  modern  practice,  but  still  there 
nciust  be  a  substantial  compliance  viib  such 
formalities  as  have  been  long  in  use«  as  form 
i  a  such  cases  becomes  substance.  AnonymavSt 
*<53  Me.  596;  State  v.  Fenlasan,  78  Me.  495;  8taU 
V.  McCkyrmick,  84  Me.  666;  Com,  v.  Rdby,  12 
l^ick.  496;  OioensY,  State,  and  Cam,  y.  Tobin, 
^upra.  By  tbe  common-law  procedure,  then, 
the  verdict  of  tbe  jury  was  orally  pronounced 
in  open  court,  then  recorded  by  tbe  cleik,  and 
affirmed  by  the  Jury,  which  was  done  by  that 


officer  sayinff  to  tbem  to  hearken  to  their  \ier- 
dict  as  recoraed  by  the  court,  and  repealing  to 
them  what  bad  l)cen  taken  down  for  record. 
At  any  time  lie  fore  tbe  verdict  was  recorded, 
the  prisoner  had  the  ripbt  to  have  tbe  jury 
polled  in  oriler  to  ascertain  whether  or  not  tbe 
verdict  as  given  was  unanimous,  and  in  tbe 
absence  of  a  polling,  any  member  of  the  jury 
had  the  right,  sua  sponte,  to  recede  from  the 
verdict  as  agreed  on  at  any  time  before  it  was 
recorded.  As  the  jury  bad  tbe  right  to  depart 
from  any  finding  before  it  was  recorded  and 
affirmed  by  them,  the  only  complete  verdict  in 


-charged,  the  oonit  held  saoh  verdict  valid.  Com. 
v.  Nicely,  180  Pa.  261. 

Where  a  jury  was  instrocted  that  their  verdict 
should  fix  the  term  of  imprisonment  at  a  certain 
number  or  yean,  which  charge  the  judge  discov- 
ered was  erroneous  and  sent  tbe  jury  out  airaio, 
'When  they  fixed  a  longer  period,  whereupon  the 
judice  entered  tbe  verdict  for  the  term  first  re- 
turned by  the  jury  and  pronounced  a  judgment 
ttiereon,  it  was  held  no  emir.  HensUe  v.  State,  8 
Heisk.  SOee. 

Where  a  verdict.  **  We,  the  jury,  find  the  defend- 
ant guilty  as  charged  in  the  indictment,  and  asuesB 
tbe  penalty  of  five  years*  contmement  in  the  state 
penitentiary,"  was  read  as  such  by  tbe  clerk  of  the 
-«ourt  on  tbe  coming  in  of  the  jury,  but  in  the  ver- 
dict as  written  by  tbe  jury  on  tbe  back  of  an  in- 
-dlctment  and  copied  into  tbe  minutes  of  tbe  court, 
and  as  there  found,  instead  of  the  word  **  guilty  " 
tbe  word  **  guily  "  was  used,  the  **  t "  bemg  omitted, 
the  prosecuting  counsel  filing  an  aflidavit  of  the 
Juror  who  wrote  the.  verdict,  explaining  the  mis- 
take as  accidental,  being  written  in  tbe  dark,  or  so 
near  the  dark  that  he  could  scarcely  see  to  write, 
*t  was  held  tliat  the  validity  of  tbe  verdict  was  not 
impaired,  nor  was  there  sufiicient  ground  for  dis- 
turbing the  conviction,  and  that  tbe  verdict  waM 
sufficiently  intelligible  to  preclude  any  reasonable 
'doubt  as  to  its  meaning.  Curry  v.  State,  7  Tex. 
^pp.  9L 

Where  tbe  defendant  was  convicted  of  theft,.and 
'Punishment  assessed  at  connnement  in  the  state 
-penitentiary  for  a  term  of  ten  years,  the  verdict 
was,  **  We,  tbe  jury,  find  tbe  defendant  guilty  and 
itasees  bis  punishment  at  ten  years  in  tbe  peniten- 
tiary,** and  the  judge,  without  reading  aloud, 
«tated  to  tbe  counsel  on  both  sides,  the  defendant 
being  present,  that  there  was  no  mlstaklDg  the  in- 
tention of  tbe  jury,  but  that  the  verdict  was  not  al- 
together as  formal  as  it  ought  to  be  and  directed 
the  jury^s  attention  to  the  informality;  counsel 
-OQ  both  sides  offering  no  exception,  the  word 
*"  confinement  '*  being  omitted  and  subsequently 
the  jury  returned  their  verdict,— accordingly  the 
•court  held  tbe  judgment  ought  not  to  be  rei'ersed, 
the  action  of  the  defendant*s  counsel  being  a  vir- 
tual assent  to  tbe  course  pursued,  and  for  the  fur- 
ther reason  that  the  verdict  was  sufficient  as  first 
brought  in  by  tbe  jury,  tbe  course  pursued  by  tbe 
court  being  permissible  under  article  696  of  the  Re- 
vised Gode  of  Criminal  Procedure.  Jones  V.  State, 
7  Tex.  App.  lD8b 

Where  tbe  Indictment  charged  the  prisoner  and 
two  others  jointly  with  murder  in  the  second  de- 
gree, and  assessed  the  punishment  at  confinement 
in  the  penitentiary  for  ninety-nine  years,  such  ver- 
•diot  being  informal  as  to  the  punishment  and  con- 
trary to  the  charge  of  the  court,  and  not  such  a 
rerdict  as  tbe  court  could  receive,  it  was  held  not 
•only  proper  but  tbe  duty  of  tbe  court  to  refuse  to 
•wselve  the  verdict,  and  to  oall  the  attention  of  tbe 
Jury  to  the  charge  of  the  court  and  send  tbem  out 
again  to  consider  of  their  verdict.  Taylor  v.  State, 
14  Tex.  App.  84QL 
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Where  in  an  indictment  for  murder  the  jury  re- 
turned a  verdict  of  murder  in  tbe  first  degree,  as- 
sessing tbe  punishment  at  ninety-nine  years  con- 
finement in  tbe  penitentiary,  which  tbe  court  re- 
fused, imlling  their  attention  to  the  charge  upon 
the  punishment,  it  was  bold  there  was  no  error, 
but  tbe  proper  practice  was  pursued.  Roberts  v. 
State  (Tex  J  March  4,1891. 

Where  the  verdict  of  a  jury  convicted  the  de- 
fendant of  *' theft  of  twenty  dollars,  and  assessed 
his  punishment  at  confinement  in  tbe  penitentiary 
for  thirty  years,**  tbe  foreman  requesting  the 
judge  to  have  the  same  put  in  proper  form,  where- 
upon the  district  attornev  wrote,  "We,  the  jury 
find  the  defendant  guilty  of  robbery  as  charged  in 
the  indictment  and  assess  his  punishment  at  ten 
years*  confinement  in  the  state  penitentiary,** 
which  verdict  as  amended  was  signed  by  the  fore- 
man, read  to  the  jury  who  answered  that  it  was 
tbetr  verdict,  the  jury  being  polled  each  returning 
a  like  answer,  it  was  held  that  under  the  statute  as 
well  as  at  common  law,  the  verdict  could  be 
amended  and  such  verdict  as  amended  was  legaL 
Robinson  v.  State,  83  Tex.  App.  815. 

In  an  indictment  for  theft,  the  jury  found  the 
defendants  guilty  and  assessed  their  fine  at  twen- 
ty-five years,  and  the  court  refused  the  verdict  and 
instructed  them  to  further  consider,  and  after  re- 
turning they  handed  in  the  following,  **We,  the 
jury,  find  the  defendants  guilty  and  assess  tbe  pun- 
ishment at  two  years  imprisonment  in  the  state 
penitentiary.**  the  court  held  such  first  verdict  in- 
formal as  not  responsive  to  tbe  Issue,  and  that  it 
was  correctly  rejected  and  did  not  operate  as  an 
acquittal.    Alston  v.  State,  41  Tex.  89. 

Where,  upon  an  indictment  for  burglary  and 
theft  against  two  defendants,  the  jury  found  both 
guilty  of  burgjary  and  sentenced  them  to  the  re- 
formatory, but  after  being  informed  that  one  of 
the  defendants  could  not  k>e  sent  to  tbe  reforma- 
tory, retired  and  returned  a  verdict  sending  both 
to  the  penitentiary,  the  court  held  such  verdict 
good.    Trent  v.  State,  81  Tex.  Grim.  Bep.  251. 

Where  the  prisoner  was  indicted  for  felony  and 
the  jury  agreed  upon  their  verdict,  writing  the 
same  out  in  tbe  jury  room,  tbe  same  being  read  in 
open  court  as  tbe  verdict,  and  amended  by  the 
clerk  in  open  court  before  the  jury  was  discharged, 
in  a  point  Immaterial,  and  before  such  amended 
verdict  was  read,  a  Juror  being  taken  sick  retired 
to  the  jury  room,  the  amended  verdict  being  read 
and  assented  to  by  only  eleven  jurors,  such  verdict 
was  held  annullable  and  ought  to  be  disregarded, 
not  being  the  verdict  of  a  full  jury;  until  the  assent 
of  tbe  jury  is  expressed  the  verdict  is  not  perfect. 
Com.  V.  Gibson,  2  Va.  Gas.  70. 

Where,  upon  an  indictment  for  maliciously  stab- 
bing with  intent  to  maim,  disfigure,  disable  and 
kill,  the  verdict  as  first  rendered  was,  **  We,  the 
jury,  find  the  defendant  not  guilty  as  charged  in 
tbe  Indictment,  but  we  find  said  defendant  guilty 
of  unlawful  cutting,**  the  court  directed  the  state 
attorney  to  put  the  verdict  in  proper  form  and  it 
was  written  as  follows:  **  We,  the  jury,  find  the  da- 
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a  ciue  was  that  recorded  by  the  conrt.  10  Ba- 
con, Abr.  title  Verdiel  (G)  p.  816;  Ooffee  v. 
Groover,  20  Fla.  64;  Jones  v.  8taU,  97  Ala.  77; 
Wright  v.  Phillips,  2  G.  Greene,  191;  Bishop 
T.  Mvgler,  S3  Kan.  145;  Bark  v.  Cwi.  6  J.  J. 
Marsh.  675;  States.  Walters,  16  La.  Ann.  648; 
EcUleny.  Thompson,  2  Harr.  &  G.  81;  Ford  v. 
State,  13  Md.  514;  Lawrence  v.  Stearns,  11 
Pick.  601;  0:>f7i.  v.  Bowling,  114  Mass.  269; 
Ci^m.  Y,Oarrington,  116  Mass.  87;  LordY.  State, 


16  N.  H.  826. 41  Am.  Dee.  729;  People  t. 
8  Park.  Crim.  Rep.  562;  Dornick  v. 
back,  10  Serg.  &  K.  84. 

It  may  be  well  for  us  to  say  here,  to  order 
to  guard  against  a  misapprebension,  that  we 
do  not  determine  what  is  a  sufficient  recordins 
of  the  verdict  returned  by  a  lury.  Tbe  prmc 
tice  prevalent  in  this  state  is  for  the  jury  id  all 
cases  to  write  out  their  findinc,  and  after  an- 
nouncing in  open  court  that  they  have  agreed 


fendant,  William  Davis,  not  guilty  of  maliciously 
cutting,  stabbing,  and  wounding  ...  as  charged 
in  tbe  wlthm  indictment,  but  we  do  find  him  guilty 
of  unlawfully  cutting,  stabbing,  and  wouoding 
.  .  .  with  iotent  and  by  means  whereof  to  malm, 
disfigure,  disable,  and  kill  . .  . ,"  and  afterwards 
the  jury  being  polled  and  one  dissenting,  it  was 
held  that  the  court  rightly  directed  such  Jury  to 
retire  to  their  room  and  further  consider  the  ver- 
dict, and  that  the  rendition  of  the  same  verdict  by 
the  Jury  after  such  retirement  and  reconsideration 
was  no  error.    State  v.  Davis,  81  W.  Va.  900. 

Where,  upon  an  indictment  for  murder  the  ver- 
dict of  tbe  Jury  convicted  the  prisoner  of  man- 
slaughter in  tbe  first  degree,  whereupon  the  court 
sent  the  Jury  out  to  find  another  verdict  and  re- 
fused to  take  the  first  tbe  prosecution  protesting, 
it  was  held  that  the  defendant  who  bad  requested 
such  step  could  not  subsequently  take  advantage 
of  it.   Loew  V.  State,  00  Wis.  660. 

Where,  in  an  mdlctment  for  forgery,  the  Jury 
were  unable  to  agree  and  returned  into  court,  and 
being  polled  it  was  found  they  agreed  upon  a  ver- 
dict of  guilty  under  tbe  first  two  counts,  but  could 
not  agree  as  to  tbe  third  and  fourth  counts,  when 
they  were  again  sent  out  and  the  court  permitted 
a  ndUe  fyrosequi  to  be  entered  upon  the  third  and 
fourth  counts,  and  the  Jury  being  informed 
thereof  returned  guilty  upon  the  remaining 
counts,  it  was  held  a  mere  error  in  practice,  not 
affectlDg  substantial  rights  or  amounting  to  a  dep- 
rivation of  the  liberty  without  due  process  of 
law.  Oroos  v.  North  Carolina,  188  U.  S.  182, 88  L.  ed. 
t88, 

TV,  SecOedverdietB, 

Where  a  Jury  have  been  allowed  to  separate  and 
return  a  sealed  verdict,  and  upon  reassembling 
the  verdict  is  found  to  be  defective,  tbe  Jury  may 
be  required  to  retire  to  their  room  and  make  the 
proper  amendments  or  corrections,  Pehlman  v. 
State,  115  Ind.  181. 

By  permitting  a  Jury  to  separate  after  they  have 
agreed  upon  a  verdict,  and  before  it  is  returned 
Into  court,  nothing  is  waived  either  as  to  tbe  power 
or  duty  of  the  court  to  have  tbe  verdict  amended 
if  it  prove  defective,  or  as  to  the  right  of  either 
party  to  object  to  its  reception  as  an  incomplete  or 
imperfect  verdict.    Ibid, 

Tbe  atK)ve  rule  la  said  to  be  applicable  to  crim- 
inal as  well  as  to  dvil  cases.   Jbid. 

A  sealed  verdict  having  been  returned  by  the 
Jury  who  retired  the  evening  previous,  the  fore- 
man was  allowed  to  amend  the  same  as  read  by  tbe 
clerk,  by  inserting  therein  the  word  **not**  before 
the  word  *'guilty,**  after  which  amendment  by  tbe 
foreman  the  verdict  was  aflirmed  and  recorded.  It 
was  held,  the  correction  being  merely  one  of  a 
verbal  error,  thereby  reducing  the  verdict  to  form 
and  making  it  indicate  truly  the  result  to  whicti 
the  Jury  had  arrived,  there  was  no  error.  Beal  v« 
Cunningham,  48  Me.  868. 

Where  the  Jury  upon  retiring  at  the  adjourn- 
ment of  the  court  for  the  day,  were  instructed 
that  when  tbey  had  agreed  upon  a  verdict  they 
might  seal  it  up  and  separate,  and  tbey  agreed  up- 
on a  verdict  and  separated,  during  the  night,  bat 
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had  not  reduced  It  to  writing,  the  tadlotmeot  aJooe 
being  returned  in  a  sealed  envelope,  the  Judse  di- 
rected tbem  to  retire  and  reduce  their  verdict  to 
writing,  instructmg  them  to  return  tt  as  SigreeA 
upon  and  without  further  deliberatkm  on  their 
part,  which  they  did,  the  court  held  the  verdict  in- 
valid.   Gonu  V.  Dorua,  108  Mass.  488. 

Where.  In  an  action  of  slander,  the  Jadge  di* 
rected  the  Jury  to  bring  in  a  sealed  verdict,  and 
gave  permission  to  separate  after  agreeing  on  tihe 
same,  no  objection  being  taken  by  the  parties  u> 
such  direction  they  will  be  deemed  to  have  as- 
sented thereto,  and  therefore  such  a  verdict  wiU 
not  be  set  aside  for  irregularity  where  the  Jury 
geparated  after  agreeing  upon  such  verdict*  and 
on  coming  into  court  one  of  the  Jurors  dimmtcwl. 
but  sut)sequently  the  Jury  being  aent  out  agpafau 
agreed  to  tbe  verdict  as  origmallj  zeodered* 
Douglass  V.  Tousey,  8  Wend.  868, 80  Am.  Deo.  au. 

y.  Effect  of  ^ilseharvs. 

With  the  assent  of  the  Jury  to  the  vardiot  tm 
corded  their  functions  with  respect  to  the 
cease,  and  tbe  trial  is  closed,  and  after  ^e  verdkrt 
is  received  and  the  Jury  discharged,  the  control  of 
the  Jury  and  of  the  court  over  such  Judgment  is 
at  an  end.   People  v.  Lee  Yune  Chong,  94  Gal.  8S9. 

Tbe  ofSce  of  a  Juror  is  thereby  discharged.   Ibid, 

The  case  1b  then  t)eyond  their  control  Williama 
V.  People,  44  111.  478. 

And  they  cannot  be  recalled  to  alter  or  amend) 
it.  Levells  v.  State,  88  Ark.  686 ;  Sargent  v.  State^ 
11  Ohio,  478 :  Mills  v.  Com.  7  Leigh,  761 :  Settle  v. 
Alison,  8  Ga.  201,  68  Am.  Deo.  886;  Waller  ▼.  State. 
40  Ala.  886;  Brister  v.  State,  86  Ala.  188,  foUowed. 

The  Jury  having  become  accessible  to  tbe  parties 
and  subject  to  their  influence.  State  v.  MoBnde., 
19  Mo.  880. 

And  bloving  hadopportunity  to  intermingle  with 
outsiders  about  the  case.  EUia  v.  State,  87  Tex. 
App.  100. 

Consequently  they  cannot  afterwards  add  any- 
thing to  or  substract  anything  from  the  verdict. 
Allen  V.  State,  85  Wis.  28. 

So  the  court  cannot  alter  it.  People  v.  Lee  Yud» 
Chong,  and  Sargent  v.  State,  supnjL 

No  matter  whether  It  has  been  received  by  a 
single  Judge  or  in  open  oourt.  Sargent  v.  dtata. 
sujtrcL 

Such  a  course  would  Jeopardize  the  Jealous  iruards 
with  which  the  law  has  surrounded  Jurors  to  in- 
sure the  pure  administration  of  Justioe  and  to  pro- 
tect tbe  citizen.    Ibid. 

Tet  if  the  Jury  have  not  separated*  and  as  a  body 
are  still  tn  the  presence  of  the  court,  the  order  dis- 
charging is  a  venire,  and  yet  in  the  breast  of  the 
court  and  may  be  recalled.   Levells  v.  State,  siipm. 

Where  error  has  been  oommitted  by  the  Jury,, 
either  by  returning  a  verdict  agalnat  the  wrong 
party,  or  If  not  so,  for  a  larger  or  smaller  sum 
than  they  Intended,  and  those  where.  If  the  amend- 
ment or  alteration  should  be  increased  or  dimin- 
ished, or  the  verdict  reversed,  the  rights  of  the 
parties  would  be  immediately  alfeoted  and  ohaoged. 
but  after  the  Jury  had  by  their  separation  booome 
accessible  to  tbe  parties  and  subjeot  tothdrlnHu- 
ence,  there  can  be  no  amendment.   State  t.  Me- 


Gbaitt  t.  Statb. 


788 


\ipon  ibeir  verdict,  to  hand  the  paper  to  -the 
oierk,  and  after  it  is  read  aloud  by  that  officer, 
the  jury  affirm  it,  and  from  tbis  paper  the  per- 
m  anent  record  is  made.  The  point  for  decision 
in  the  present  case  does  not  make  it  necessary 
for  us  to  pass  upon  the  propriety  of  the  prac- 
tice referred  to,  aa  it  is  clear  from  the  record 
"Chat  the  first  finding  of  the  Jury  was  not  ac- 
cepted by  the  court  for  record.  The  judge  re- 
tf  used  to  receive  the  verdict  when  given  by  the 


t  jury,  and  they  were  instructed  to  retire  and 
present  a  verdict  in  proper  form.  Tbereupoo 
tbey  retired  aod  brought  in  another  aod  differ- 
ent verdict.  The  first  verdict  was  never  rc- 
corded«  nor  does  it  appear  from  the  record  be- 
fore us  that  it  had  ever  been  affirmed  as  ibe 
unanimous  finding  of  the  Jury.  The  jury 
having  retired  and  brought  in  a  different  ver- 
dict which  was  recorded,  it  cannot  be  held 
that  the  first  is  the  verdict  of  the  jury,  or  that 
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When  the  Jury  found  their  verdict,  separated, 
<4liBper8ed,  aod  mlDgled  with  the  oommunlty  at 
large  for  ttiree  days,  without  being  under  a  charge 
<rom  the  court  not  to  converse  themselveB,  nor 
l>ermit  others  to  converse  with  them  or  in  their 
V>re8ence  about  the  case,  it  would  be  affording 
«ver7  facility  for  operating  on  the  minds  of  the 
Jury,  and  be  highly  prejudicial  to  the  fair  adminis- 
-rration  of  Justice,  to  allow  toem  to  reassemble  and 
vender  a  fresh  verdict.  Williams  v.  People,  44  UL 
•476. 

Where  upon  an  Indictment  for  burglary  and 
•^rand  larceny,  upon  returning  into  court  the  Jury 
banded  the  derk  the  verdict,  which  was  read  In 
open  court  in  the  defendants  absence,  and  the 
jury  discharged,  two  of  the  Jurors  having  left  the 
-oourt-room,  when  the  court  discovered  the  def  end- 
.ant  was  not  present,  and  the  court  then  had  the 
Jury  recalled  within  five  minutes  after  the  dis- 
•eharge,  and  the  Jury  then  again  rendered  the  ver- 
•dict  of  guilty,  the  court  held  such  verdict  void,  the 
•eourt  stating  that  it  would  be  a  dangerous  prac- 
-tioe,  after  the  Jury  had  dispersed  among  the  audi- 
ence, to  hold  tiiat  the  persons  composing  such 
Jury  should  be  reassembled  as  such  to  render  a 
verdict  after  they  had  been  discharged.  Oook  v. 
fitate.  80  Ala.  88, 81  Am.  Bep.  81. 

Where,  in  an  indictment  for  murder,  the  Jury  re- 
turned a  verdict  as  follows:  **We.  the  Jury,  find 
tho  defendant  guilty  of  murder  in  tbe  first  degree. 
8.  Wiggins,  foremau,**  such  verdict  being  read  by 
the  clerk,  the  Jury  polled,  each  answering  that  it 
was  his  verdict,  the  Judve  discharged  the  Jury,  but 
before  they  had  all  left  the  box,  all  being  in  view 
of  the  Judge  and  under  his  control,  they  were 
•called  back  to  take  their  seats  again  without  hav- 
ing mingled  with  the  bystanders,  and  the  Judge 
pointed  out  its  defect,  there  being  two  counts  in 
the  indictment,  and  gave  directions  to  amend  by 
showing  upon  which  of  the  counts  they  found,  the 
•court  held  there  was  no  discharge  of  the  Jury  and 
therefore  a  second  verdict  flndiog  the  defendant 
-iruilty  of  murder  in  the  first  degree,  as  charged  in 
the  first  count  of  the  indictment  upon  which  the 
Jury  were  polled,  each  answering  that  It  was  his 
verdict^  was  not  error.   Levells  v.  State,  38  Ark. 


Where,  In  an  Indictment  of  murder  the  Jury  re- 
turned a  verdict  **We,  the  Jury,  find  the  defendant 

•  iruilty  and  fix  tbe  penalty  at  imprisonment  for 
life«*^  such  verdict  being  declared  and  duly  re- 
corded, the  Jurors  discharged  and  left  the  court- 
room and  m..ngled  with  spectators;  subsequently 
the  Judge  ordered  the  Jury  called  back  into  the 
Jury  box  and  told  the  clerk  to  make  an  order  as 
foUowSi  that  tbe  order  discharging  the  Jury  In 
the  case  of  People  v.  Lee  Yune  Ghong,  be  set  aside 

.mnd  vacated,  and  also  directed  the  verdict  as  re- 
oorded,  to  be  set  aside  and  vacated,— the  Jurors  be- 
ing again  brought  together  and  instructed  that 
their  verdict  was  informal  and  they  must  find  the 

•degree  of  the  crime,  when  they  returned  a  verdict, 
**We  the  Jury,  find  the  defendant  guilty  of  murder 
in  the  first  degree  and  fix  the  penalty  imprison. 
menft  for  Ufa,**— the  court  held  snob  verdict  In- 


valid,  the  court  having,  by  che  discharge  and  di»> 
bursement  of  the  Jury  after  tbe  record  of  the 
verdicti  lost  control  of  them.  People  v.  Lee  Tune 
Chong,  04  Gal.  87a. 

Where  a  verdict  was  Imperfect  by  reason  of  its 
not  finding  all  the  issues  submitted,  and  the  court 
four  days  after  It  had  been  received  and  recorded 
snd  the  Jury  dispersed  permitted  the  Jury  to  reas> 
sembie  and  state  what  they*  intended  to  find  by 
tbeir  verdict  and  to  amend  it  accordingly,  the 
court  held  such  amendment  invalid,  the  Jury  hav- 
ing been  discharged  from  the  further  consldera* 
tlon,  having  mingled  with  the  parties,  the  wlt> 
nesses  and  their  fellow  citisens  generally,  ascer- 
taining perhaps  tbe  wishes  of  one  of  the  parties, 
the  intention  of  the  witnesses,  or  the  state  of  public 
opinion  in  relation  to  their  verdict*  Settle  v.  Ali- 
son, 8  Ga.  801, 52  Am.  Dec.  808. 

Where  the  Jury  had  rendered  an  imperfect  ver- 
dict by  not  finding  all  tbe  issues  subnuttcd  to  them, 
which  was  received  and  recorded,  and  the  Jury 
discharged  from  further  consideration  of  tbe 
cause,  it  is  error  In  the  court  after  the  expiration 
of  tour  days  to  reassemble  the  Jury  and  amend  the 
verdict  according  to  what  the  Jury  then  stated  that 
it  was  their  intention  to  find,  such  intention  not 
being  shown  upon  the  face  of  the  verdict.  Mitchell 
V.  State,  28  Ga.  811, 236, 68  Am.  Deo.  488;  Settle  v. 
Alison,  supra. 

In  Jackson  v.  State.  46  Ga.  106,  It  was  held  that  a 
consent  on  the  part  of  counsel  for  the  prisoner 
that  the  Jury  might  return  their  verdict  to  the 
derk,  implied  a  consent  that  they  might  disperse 
after  doing  so,  and  that  if  tbeir  verdict  was  for 
manslaughter  not  specifying  the  grade,  it  was  not 
error  in  the  court  to  reassemble  them  and  submit 
the  verdict  to  them  again,  in  order  that  they  might 
specify  the  grade  of  manslaughter,  unless  the 
prisoner  could  show  that  his  case  had  been  preju- 
diced by  reason  of  the  dispersion. 

Where  tbe  Jury  returned  a  verdict  finding  de- 
fendant guilty,  and  when  in  tbe  box  and  before 
the  verdict  was  received,  the  defendant's  counsel 
was  asked  if  he  desired  to  poll  the  Jury  and  replied 
in  the  negative,  and  upon  being  asked  If  he  knew 
of  any  reason  why  the  verdict  should  not  be  re- 
ceived, also  replied  in  the  negative,  and  tbe  verdict 
was  then  received  and  read,  and  the  Jurors  in  tbe 
box  were  then  discharged,  and  it  subsequently  ap- 
peared to  the  court  that  their  names  bad  not  been 
called  over  when  the  verdict  was  delivered,  snd 
they  were  reassembled  some  five  or  ten  minutes 
afterwards,  the  oath  administered,  and  each  Juror 
sworn  to  the  fact  that  he  was  in  the  box  when  the 
verdiot  was  read;  that  he  heard  it  read  and  found 
the  defendant  guilty  of  murder,  and  that  he  bad 
agreed  to  such  verdict.— It  was  held  that  the  state- 
ment not  only  acquitted  the  Judge  of  error,  but 
made  manifest  the  tota  ocsla  difference  l>etween 
that  case  and  that  of  Settle  v.  Allison,  and  Mitchell 
V.  State,  supra. 

Where,  in  a  prosecution  for  larceny  the  Jury  r^ 
tired  to  construct  tbeir  verdict,  under  an  agre^ 
ment  of  the  counsel  that  they  might  seal  the  same, 
place  it  in  the  hands  of  the  officer  Itavlng  charge 
of  them,  aod  separate,  the  clerk  received  the  same 
and  read  it  the  next  day  in  court,  when  it  was 
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it  ban  aoy  validity  whatever.  The  case  was 
atill  in  tbe  hands  of  the  Jury  upon  their  second 
retirement,  and,  not  beiniir  Dound  by  their  for- 
mer action,  they  were  at  liberty  to  review  the 
case  and  bring  in  an  entirely  new  verdict. 
Wbether  tbe  action  of  the  court  in  refusing  to 
have  the  first  verdict  recorded  in  the  proper 
way,  was  unautborized  interference  with  tbe 
province  of  tbe  jury,  is  another  question  which 
will  presently  be  considered,  but  confining  our- 


selves to  the  effect  of  the  first  finding  as  give^i 
by  the  Jury,  it  cannot  be  aflirmed  on  this'  rec- 
ord that  it  is  of  any  validity  whatever.  Thi» 
being  the  case  we  must  turn  our  attention  to 
the  objections  urged  against  the  verdict  that 
was  accepted  and  recoiled  by  the  court. 

The  refusal  of  the  court  to  receive  the  fim 
verdict,  and  the  acceptance  and  record  of  tbe 
second  one,  are  alleged  as  errors  in  tbe  nootioo 
for  a  new  trial.    It  is  stated  in  Wharton'» 


found  defective  in  not  finding  tbe  value  of  the 
property  stolen,  and  was  therefore  refused,  tbe 
oourt-  direotinff  the  sheriff  to  recall  the  Jury,  re- 
quire them  to  come  into  oourt  and  amend  the  ver- 
dict, which  three  days  after  tbeir  flndlnfr  and  de- 
livery of  the  verdict  they  did,  and  under  the  court's 
direction  returned  a  verdict  which  was  defective, 
and  again  retired,  and  8ut)6equently  brought  in  a 
verdict  upon  wbich'  a  judgment  was  rendered,  it 
was  held  error.    WiJliams  v.  People,  i4  Hi.  478. 

Where,  in  an  indictment  for  murder,  the  Jury 
returned  a  verdict,  **Both  guilty  of  capital  punish- 
ment,** which  was  signed  by  the  foreman,  and  the 
court  again  ordered  the  Jury  polled  and  each  Juror 
then  answered,  "Both  guilty  of  capital  punish- 
ment,*' which  verdict  the  oourt  ordered  recorded, 
remanded  tbe  prisoner  to  Jail  and  discharged  the 
Jury  without  tbe  slightest  effort  to  call  tbe  Jury^s 
attention  to  the  absurdity  of  their  verdict,  or  af- 
fording them  opportunity  for  correction  or  ex- 
planation, the  court  held  such  verdict  could  not 
^siain  the  death  sentence,  the  verdict  convicting 
the  accused  of  no  offense  known  to  the  law  or 
charged  in  the  indictment.  State  v.  Foster,  86  La. 
Ann.  867. 

Where  tbe  defendant  was  indicted  upon  two 
counts,  the  first  charging  kiim  with  uttering  and 
publishing  a  counterfeit  bank  bill,  and  the  second 
with  an  attempt  to  utter  and  publish  the  bill,  the 
Jury  returned  a  sea  led  verdict,  after  the  adjourn- 
ment of  the  court  for  the  day,  which  was  delivered 
to  one  of  the  aieociate  Judges  and  the  Jury  dis- 
charged, and  upon  opening  the  verdict  next  morn- 
ing it  appeared  to  be  signed  by  the  Jurors  and 
was,  *'We,  the  Jurors,  find  the  defendant  guilty  on 
the  first  count.**  upon  which  the  pr1soner*s  coun- 
sel objected  to  an  entry  on  the  second  oount  against 
the  oourt*s  suggestion  that  not  guilty  should  be 
entered  upon  that  count,  the  oourt  recalled  the 
jury  and  asked  if  they  found  the  prisoner  not 
guilty  on  the  second  count  but  guilty  on  the  first,* 
tbe  Jury*s  answer  being  that  they  considered  find- 
ing him  guilty  on  the  first  oount  was  finding  hira 
guilty  also  on  tbe  seoond,  and  that  they  intended 
a  general  verdict  of  guilty,  whereupon  the  oourt 
ordered  a  general  verdict  of  guilty  on  the  Indict- 
ment to  be  entered,  it  was  held  error.  Sargent  v. 
State,  U  Ohio,  472. 

There  can  be  no  correction  or  alteration  of  a  ver- 
dict, after  it  has  been  received  and  recorded  and 
the  Jury  dismissed.  Walters  v.  Junkins,  18  Serg.  & 
B.  414, 16  Am.  Dec.  585. 

Where,  after  tbe  verdict  had  been  rendered  and 
the  Jury  discharged  from  the  case,  they  were  re- 
impaneled  the  next  day  for  the  purpose  of  giving 
them  instructions,  inaJvertently  omitted  before  as 
to  tbeir  power  to  recommend  to  mercy,  tbe  court 
held  there  was  no  authority  for  such  proceeding. 
State  V.  Dawldne,  88  a  G.  17. 

In  such  a  case  the  second  verdict  would  be  an  ab- 
solute nullity,  and  the  Judgment  thereupon  ren- 
dered without  legal  foundation.    Ibid. 

Where,  upon  a  convict  ion  for  tbe  theft  of  a  hog, 
the  jury  found  the  defendant  guilty  and  assessed 
his  fine  at  five  ($5)  dollars,  were  discharged,  left  the 
oourt  and  dispersed,  but  in  five  minutes  afterwards 
upon  disoovering  that  the  verdict  was  fatally  d^ 
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fecttve,  as  not  assessing  some  ImprisonmeDt  in  tbe 
county  Jail  as  required  by  the  statute  in  case  of 
theft  of  hogs  under  twenty  ($20)  dollars  in  vmltre. 
they  were  recalled  and  reconvened  in  the  conit- 
room  against  defendant*s  objections,  and  verbally 
instructed  to  find  a  verdict  of  imprisonmeot  a» 
part  of  the  punishment,  and  to  retire  and  consider 
the  verdict,  the  court  held  that  their  subsequent 
verdict  finding  the  defendant  guilty  and  assessing 
his  punishment  at  a  fine  of  a  less  amount  than  tlie 
first  verdict,  and  one  day  in  the  county  jail,  could 
not  be  received  and  was  invalid.  Bilis  v.  State,  ST 
Tex.  A  pp.  190. 

Where  the  information  charged  that  the  d^end- 
ant  **did  willf lUly,  feloniously,  and  of  his  malice 
aforethought,  kill  and  murder  the  deceased.**  and 
the  jury  returned  a  general  verdict  of  guUty,  the- 
court  held  that  such  defective  verdict  could  not 
afterwards  be  corrected,  either  by  the  oourt  itself 
or  by  reassembling  tbe  Jury  and  ascertaining  from 
them  what  degree  of  murder  they  intended  to  find, 
the  conviction  and  sentence  being  founded  upon 
the  verdict  of  the  jury  and  not  that  of  the  court. 
Allen  V.  State,  85  Wis.  22. 

If  the  jury  in  a  misdemeanor  are  allowed  without 
consent  of  the  defendant  to  separate  after  tbe  case 
is  finally  committed  to  them  by  the  court  and 
before  tbe  verdict  is  returned,  tiie  verdict  cannot 
be  recorded  unless  it  dearly  appears  that  the  ver- 
dict was  not  influenced  by  anything  that  took  place 
during  the  separation.  Oom.  v.  Garrlngton,  Ufr 
Mass.  87. 

See  also  ^^SedUd  iwrdfets,**  st^pra. 


VL  Effect  <tf  reoordtng. 

When  the  Jury  are  aaked  if  they  have  agreed  oik 
their  verdict,  and  they  respond  that  they  have  and 
that  their  foreman  shall  say  for  them,  and  tbe 
foreman  speaking  for  the  whole  panel,  find  a 
proper  verdict  and  the  same  is  recorded,  the  whole 
panel  being  called  upon  to  hearken  to  it  as  the 
oourt  has  it  recorded,  no  objection  being  made 
either  by  the  Jury  or  counsel  for  the  state  or  pris- 
oner, such  verdict  is  proper  as  given  through  tbe 
foreman,  being  the  verdict  of  the  whole  panel,  and 
it  is  too  late,  after  the  record  of  it  under  snob  dr- 
cumstances,  for  any  of  them  to  alter  or  amend  it. 
and  it  is  also  too  late  to  poU  the  pand.  Jted  r. 
State,  12  Md.  514,  646. 

Where  the  defendant  was  charged  with  keepmir 
and  maintaining  a  tenement  for  the  Illegal  sale  of 
liquors,  the  foreman  adding  to  the  word  **gufltj" 
the  words  *^nder  tbe  instruction  of  the  court**  ant' 
the  clerk  entered  only  the  word  **guilty,**  and  read 
to  the  Jury  the  verdict  ^guilty**  adding  the  wordf^ 
**So  gentlemen  you  aU  say.**  a  motion  to  tbe  ooart 
to  instruct  the  derk  to  record  the  verdict  as  re- 
turned by  the  jury  with  the  words  added  hf  tbe- 
foreman  was  properly  refused. 

When  all  possibility  of  improper  influences  Is  ex- 
cluded by  conclusive  evidence,  that  tbe  Jury  arrive 
at  and  reduce  to  writing  before  their  separatJcn  the 
same  result  which  was  afterwards  in  open  court, 
the  verdict  may  be  received  and  lecorded.  (Xaa.^ 
Oarrington,  116  Mass.  8f. 
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Oriroinal  Pleading  A  Practice,  section  76 1,  that 
"if  there  is  any  mformality,  uDcertaintj,  or 
Itd propriety  about  a  verdict,  the  court  may  re- 
quire tbe  jury  to  amend  it  before  they  sepa- 
rate." And  it  may  he  stated  generafly  that 
'When  a  jury  returns  an  informal,  insensible, 
or  a  repugnant  verdict,  or  one  that  is  not  re- 
spoosive  to  the  issues  submitted,  they  may  he 
directed  by  the  court  to  reconsider  it  andbrin^ 
in  a  proper  verdict    Thus,  when  the  verdict 


is  guilty  as  chnrged,  where  the  Indictment  !<« 
for  murder,  and  the  statute  requires  the  degrri- 
of  the  ofifense  to  be  ascertained  in  tbe  findiitg 
of  tbe  jury,  the  court  may  toll  tbe  Jury  that 
their  verdict  is  not  in  proper  form,  and  that 
they  must  retire  and  designate  in  which  decree 
they  find  the  prisoner  guilty.  People  v.  bon- 
ruy,  19  Cal.  426.  And  so  tbe  court  may  iDtor- 
oipde  and  have  the  jury  correct  any  informal  or 
insensible  verdict*    State  v.  Waterman^  1  Nev.. 


yn.  Special  verdtet. 

There  would  seem  to  be  do  reason  why  a  spedal 
verdict  should  not  be  rendered  in  a  criminal  pros- 
eouUon.  Indeed  such  verdicts  have  been  upheld. 
State  V.  Wallace,  25  N.  a  196:  State  v,  Moore,  29  N. 
C.  iSa^  Btote  V.  Watts.  82  N.  0. 8ii9:  State  v.  Curtis,  71 
».  G.  60;  State  v.  Bray,  89  N.  C  480;  Com.  v.  Gall,  a 
Pick.  608.  as  /^m.  Dec.  281. 

B3'  section  1156  of  the  California  Penal  Code  (Hit- 
teU*s  CaL  Codes  and  Statutes,  vol.  2,  p.  1B4S,  1 14156), 
if  the  jury  do  not|  \n  a  special  verdict,  pronounce 
affirmatively  or  nriratively  on  the  facts  necessary 
to  enable  the  court  to  give  judgment,  or  if  they 
find  the  evidence  of  facts  merely,  and  not  the  con- 
clusions of  fact,  from  the  evidence  as  established 
to  their  satisfaction,  the  court  must  order  a  new 
trial. 

Under  section  1156  of  the  Osllfomla  Code  of 
Crimiaal  Procedure,  a  new  trial  must  be  ordered  In 
tbe  case  of  a  defective  special  verdict. 

Section  13b6  of  Hlil*s  Annotated  Code  of  Oregon, 
vol.  1,  page  807,  oontalns  like  provision. 

By  section  405  of  Leviaee^s  Dakota  Codes,  ed.  of 
1885,  page  1S84,  if  the  jury  render  a  verdict  whlcb  is 
neither  a  general  nor  a  special  verdict,  tbe  court 
may,  with  proper  instructioos  as  to  the  law,  direct 
tbem  to  reconsider  it,  and  it  cannot  be  recorded 
until  it  be  rendered  In  some  form  Irom  which  it  can 
be  clearly  understood  what  is  the  Intent  of  tbe 
jury,  whether  to  render  a  general  verdict,  or  to  find 
tbe  facts  specially,  and  to  leave  the  judgment  to 
tbe  court. 

By  section  4468  of  tbe  Iowa  Code  of  Criminal 
Procedure  iMcClaln*s  Anuo.  Code,  vol.  8,  ed.  1888,  p. 
1674. 1  6868)  if  tbe  jury  render  a  verdict  which  is 
neither  a  freneral  nor  a  special  verdict,  the  court 
may  direct  them  to  reconsider  it,  and  it  shall  not 
be  recorded  until  it  be  rendered  in  some  form  from 
which  it  can  be  clearly  understood  wbat  is  the  in- 
tent of  the  jury,  whether  to  render  a  general  ver- 
dict or  to  And  the  facts  specially  and  leave  tbe 
judgment  to  the  court. 

By  section  4478  of  tbe  Iowa  Code  of  Criminal 
Procedure  (MeClaJn's  Anno.  Code,  voL  2,  ed.  1888, 
p.  1676,  •  5863)  If  the  jury  do  not,  in  a  special  ver- 
dict, pronounoe  affirmatively  or  negatively  on  tbe 
facts  necessary  to  enable  the  court  to  give  judg- 
menr,  or  if  they  find  the  evidence  of  facts  merely, 
and  not  tbe  oondusions  of  fact  from  the  evidence 
as  established  to  tbeir  satisfaction,  the  court  may 
order  them  to  retire  for  further  deliberation. 

Where  the  verdict  of  a  jury  partook  of  the  na- 
ture of  a  special  verdict,  and  did  not  pronounce 
affirmatively  or  negatively  on  the  facts  necessary 
to  enable  tfce  court  to  give  judgment,  it  was  held 
that  the  order  should  have  been  for  tbe  jury  to 
**  retire  for  turtber  deliberation.**  State  v.  Arthur, 
21  Iowa.  822. 

It  was  also  competent  for  tbe  court  in  such  a 
case  to  set  aade  the  verdict  and  order  a  new  trial. 
Ihid. 

Where  tbe  prisoner  was  indicted  for  the  crime  of 
burglary,  and  the  jury  found  him  guilty  of  enter- 
ing the  houso  in  the  night-time,  as  stated  in  tbe  in- 
dictment, and  recommended  him  to  tbe  mercy  of 
the  court,  the  oourt  held  iuoh  venUot  special  and 

28L.R.  A. 


failed  to  respond  to  aH  the  facts  necessary  to  the- 
rendltlon  of  a  judgment,  and  that  a  direction  to- 
the  jury  to  reconsider  it  was  correct.  State  v.. 
MazweU,42Iowa,208. 

In  such  cases  there  must  be  a  ^wnfrs  de  tioro.. 
Com.  V.  Call,  21  Pick.  500, 32  Am.  Dec  284. 

And  the  same  is  the  practice  under  tbe  New  York. 
Code  of  Criminal  Procedure,  $  443.  SilvemniPa- 
Annotated  Penal  Code  and  Code  of  Criminal  Pro- 
cedure, ed.  1898,  p.  174;  Donnan^s  Annotated  Cod& 
of  Criminal  Procedure,  ed.  1886.  p.  178;  Cook*s  An- 
notated Code  of  Criminal  Procedure,  ed.  18G2,  p. 
178. 

See  also  69  447,  448,  of  the  New  York  Code  of 
Criminal  Procedure,  the  former  of  which  gives  the- 
court  the  power  to  direct  a  reconsideration  of  the 
verdict  in  cases  wbere  the  jury  have  mistaken  the 
law,  and  tbe  latter  points  out  in  what  cases  the 
court  has  power  to  direct  their  reconsideration  oC 
the  verdict. 

In  Miller  v.  People,  26  Hun,  478,  where  the  prl8> 
oner  was  indicted  for  feloniously  receiving  stolen 
property,  knowing  It  to  have  been  stolen,  and  the- 
jury  found  the  prisoner  guilty  of  receiving  stolen 
goods,  knowing  them  to  have  been  stolen,  it  wae- 
beld  not  to  be  a  general  verdict  of  guilty,  but  a 
special  verdict  which  could  not  be  enlarged  by  in- 
tendment. 

Such  a  verdict  cannot  be  held  to  mean  more 
than  is  expressed  by  it.    Miller  v.  People,  supra. 

In  the  above  case  it  was  held  that  such  a  verdict 
did  not  amount  to  a  finding  that  the  prisoner  fel- 
oniously received  the  property.    22^. 

In  State  v.  Duncan,  2  McCord,  L.  120,  a  special 
verdict  was  rendered  upon  which  the  defendant 
sought  his  discharge  upon  the  ground  that  by  the 
finding  of  the  jury  he  was  not  guilty,  and  the  court 
held  tbe  verdict  defective  and  awarded  a  venire  de 
nnvo. 

So  where,  upon  an  indictment  for  unlawful- 
banking  a  special  verdict  was  found,  that  the  de> 
fendant  **  did  pay  out  tbe  paper  "  in  question.  It 
was  held  that  the  court  could  add  nothing  to  his 
finding,  but  could  only  draw  the  legal  conclusion, 
from  the  facts  found,  it  not  being  competent  for 
the  oourt  to  infer  facts,  not  inferred  by  tbe  jury, 
and  set  forth,  especiaby  In  a  criminal  case.  People 
V.  Wells,  8  Mich.  104. 

To  such  venlicts  the  maxim,  denonajmartntibwt 
et  non  exisUrUibus  eadem  est  ratio  et  jwiiciwn^  ap- 
plies.   People  V.  Wells,  supra. 

In  Jones  v.  State,  2  Swan,  300,  when  the  defend- 
ant appealed  from  a  special  verdict,  it  was  held 
that  the  court  could  supply  no  defects  in  the  state-'' 
ment  made  by  the  jury  on  the  record,  by  any  in- 
tendment or  application  whatsoever,  even  though 
circumstances  might  be  sufficient  to  warrant  an 
inference  or  presumption  of  the  existence  of  the 
matter  omitted. 

The  court  can  deduce  no  conclusion  by  way  of 
Intendment  or  presumption,  from  the  facts  stated 
in  the  verdict,  in  order  to  supply  the  omission  of 
a  material  fact  not  stated.   Jones  v.  State,  tupra, 

yn.  BnOMideeMotm, 

Where  upon  a  trial  for  larceny,  one  of  the  jurors 
by  mistake  delivered  a  verdict  of  notguilty«  wbld^. 
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S48;  Cook  v.  BtaU,  26  Ga.  598;  Giy^on  v.  .Stot^, 

«8  Miss.  295;  Nemo  v.  Ow*.  2  Qratt.  568;  Le- 

i)elU  ▼.  8taU,  82  Ark.  585;  i2<^.  v.  Vodden,  6 

■Cox,  C.  0.  226;  Reg,  v,  if^any,  9  Cox.  C.  C.  281. 

While  it  is  entirely  clear  that  the  trial  judge 

'may  send  a  jary  back  to  the  consul tation  room 

for  the  purpose  of  correcting  their  finding  as 

to  the  matters  of  informality,  uncertainty,  and 

"Where  the  issue  has  not  been  passed  upon  by 

them,  yet  the  judge  must  not  even  suggest  the 

^alteration  of  a  verdict  in  substance.    The  ac- 


tion of  the  judge  in  the  correction  of  rerdieti 
should  be  exercised  with  great  caution.  The 
old  practice  allowed  a  greater  exercise  of  au* 
thority  by  him  over  verdicts  than  is  now  per- 
missible. 1  Cbitty,  Grim.  L.  648;  McGonnea 
V.  Linton,  4  Watts,  857.  The  judge  must  col 
throw  the  weight  of  bis  influence  into  the  de- 
liberations of  the  jury  as  to  matters  ezclusively 
within  their  province.  Qamer  v.  State,  A 
Fla.  118;  PiMon  v.  State,  Id.  785. 
Can  it  be  said  that  the  action  of  the  judge  in 


was  entered  by  the  olerk  on  the  minutes,  and  also 
>by  the  ohalrman  on  his  notebook,  and  the  prisoner 
was  thereupon  discharged,  wben  the  other  juror 
interferioff  said  the  verdict  was,  **  ffuiity,**  the 
prisoner  Xyeiug  brought  back  and  the  ohairman 
asked  the  jury  what  their  verdict  was,  when  all 
pronounced  *'flruUty,"  and  that  they  were  unani- 
mous, it  was  beld  that  such  verdict  was  correct,  as 
^  too  lonir  a  time  had  not  elapsed  since  the  first  ver- 
dict was  entered.  Beer.  v.  Yodden,  6  Cox,  a  OL  296, 
Dears,  a  C.  S»,  28  L.  J.  M.  a  7, 17  Jur.  lOli. 

Where,upon  an  indictment  oontainlnfr  two  oounts 
for  assault,  and  unlawfully  and  maliniously  inflict- 
ing  grievous  bodily  harm,  and  also  a  common 
assault,  the  jury  found  the  verdict  of  guilty  of  an 
aggravated  assault  without  premeditation,  and 
that  it  was  done  under  the  Influence  of  passion, 
whereupon  the  verdict  of  guilty  was  directed  to  be 
-entered  upon  the  first  set  of  counts,  the  court  held 
that  such  verdict  was  rightly  entered.  Beg.  v. 
43parrow,  8  Cox,  a  G.  888,  Bell,  0.  G.  288, 88  L.  J.  IL 
<:.  96.  6  Jur.  N.  &  1128,  8  L.  T.  N.  &  1145, 9  Week. 
Kep.68. 

A  judge  both  In  a  civil  and  criminal  court  has  a 
perfect  right,  and  sometimes  it  Is  his  bounden 
•duty,  to  tell  the  jury  to  reconsider  their  verdict. 
Beg.  V.  Meany.  9  Goz,  G.  a  231,  Leigh  &  G.  a  C.  218, 
83  L.  J.  M.  G.  24,  8  Jur.  N.  S.  1181,  7  L.  T.  N.  8.  896, 
11  Week.  Hep.  4L 

He  may  send  them  back  any  number  of  times  to 
<  reoousider  their  findings.   Ibid. 

The  judge  is  not  bound  to  record  the  first  ver- 

•  diet,  unless  the  Jury  insists  upon  its  being  recorded. 
U)idU 

If  they  find  another  verdict,  that  fa  the  true  ver- 
dict   IbtdU 

Where,  upon  an  indictment  for  obtaining  goods 
by  false  pretenses,  the  jury  found  the  defendant 
.guilty,  but  added  that  they  thought  he  meant  to 
pay  for  the  goods,  and  the  court  refused  the  ver- 
dict telling  the  jury  that  they  must  find  the  prls- 
'  oner  guilty  or  not  guilty,  whereupon  the  jury  after 
further  consideration  found  the  prisoner  guilty, 
held  the  verdict  was  correct.    Ibid. 

In  Bex  V.  Keat,  1  Balk.  47,  it  is  held  that  a  verdlot, 
general  or  special,  might  be  amended  by  the  notes 
of  the  clerk  of  assize,  but  this  was  In  civil  not  in 
oriminal  oases.    Bold^s  Gase,  1 8alk.  78,  to  the  same 

•  effect. 

Where,  in  a  prosecution  for  perjury,  the  Judge 
Instructed  the  jury  that  he  did  not  see  how,  on  the 
evidence,  the  defendant  could  be  convicted  upon 
the  first  count,  but  left  it  to  the  Jury  whether  there 
was  not  a  strong  case  on  the  second,  and  the  jury 
after  retiring,  found  not  guilty  on  the  first  for 
want  of  sufficient  evidence,  and  guilty  on  the 

•  second,  such  verdict  being  duly  entered,  subse- 
■quently  the  Judge  having  no  note  of  his  summing 
up,  made  one  having  a  distinct  remembrance  of  it, 
and  no  doubt  of  the  jury*8  intention,  and  allowed 
the  postea  to  be  amended  by  entering  guilty  on  the 
first  and  third  assignments  and  not  guilty  on  the 
second,  it  was  held  that  the  amendment  was  bad. 
^here  being  no  note  or  other  document  to  amend 
by.    Beg.v.Virrler,  12  Ad.  &  B1.817, 4  Perry  &  D.  lOL 

In  the  above  ease  it  was  further  stated  that  if 
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there  had  been  a  note  or  other  document  In 
ence,  the  rerdict  might  on  proper  grounds  have 
been  amended,  even  in  a  oriminal  trial.    Ehid. 

Where  the  defendant  was  Indicted  for  forgery  of 
a  bond  upon  which  a  special  verdict  was  f  ouDd, 
and  after  being  drawn  up  the  prosecution  moved 
for  leave  to  amend  the  nisi  priua  roll  by  tlie 
record  of  the  indictment  which  was  right,  alleging 
that  the  record  ot  ntot  priiu  had  been  umOe  up 
by  the  olerk  in  court  of  the  defendant  who  might 
be  suspected  to  have  made  it  wrong  on  purpose, 
the  court  inclined  to  the  opinion  that  such  v^erdict 
was  amendable  at  common  law  as  by  a  faolt  com- 
mitted by  the  defendant  who  ought  not  to  take 
advantage  of  It.    Bex  v.  Hayes,  2  Strange,  844. 

Where  a  jury  returned  a  verdict,  ^Guilty  cxf  the 
printing  and  publishing  only,"  upon  which  the 
officer  entered  a  verdict  of  guilty  hterally.  without 
adding  the  usual  words  of  reference  to  connect  the 
verdict  with  the  matters  to  which  it  related,  by  a 
motion  made  to  fill  up  the  formal  words  of  reicr- 
ence  and  to  omit  the  word  ^only,**  the  court  was 
of  the  opinion  that  the  first  was  a  technical  omis- 
sion of  the  olerk  and  ought  to  be  set  right,  but  that 
the  word  **only  **  must  stand  in  the  verdicts  Bei 
V.  Woodfall,  6  Burr.  2861. 

Where  the  prisoner  was  prosecuted  for  the  atosl- 
ing  of  a  bank  note,  the  Jury  retired  and  returned 
saying  that  they  had  found  the  prisoner  guilty  of 
having  the  note  in  his  possession,  but  how  he  got 
it  they  could  not  say,  whereupon  the  Judge  asked 
if  they  thought  he  could  have  found  it  three  weeks 
after  he  was  in  company  with  the  penon  whom 
note  it  was,  when  one  of  them  said  **Te8,**  and  the 
Judge  then  ordered  an  acquittal  and  a  verdiol  of  noc 
guilty  was  recorded,  upon  which  some  of  the  Jury 
intimated  that  the  Juryman  who  answered  had  no 
authority  from  his  companions  to  give  sach  an- 
swer, and  that  they  differed  theref^m,  and  were 
thereupon  directed  to  retire  and  subsequently  re- 
turned a  verdict  of  guilty,  the  court  held  that  such 
mistake  In  the  former  verdict  min^t  lie  oorrected, 
and  the  conviction  was  therefore  proper.  Bex  ▼• 
Parkin,  1  Moody,  a  C.  4& 

The  Judge  has  no  power,  under  flie  mles  of  the 
Supreme  Gourt  of  187S,  after  leaving  a  qnestlon  to 
the  Jury,  to  give  a  Judgment  contrary  to  their  find- 
ing on  a  question  left  to  them,  and  in  such  a  case 
a  new  trial  will  be  ordered.  FerkinB  v.  Banger^ 
field,  51 L.  T.  N.  8. 868. 

Where  the  prisoner  was  convicted  on  an  hidloi- 
ment  for  obtaining  goods  upon  faiM  pretenses, 
and  pleaded  guilty  to  previous  conviction  and  was 
sentenced  to  seven  years*  penal  servitude.  It  was 
held  that  the  sentence  was  wrong  and  was  amended 
by  reducing  the  sentence  to  five  years*  penal  ser- 
vitude. Beg.  V.  Horn,  48  L.  T.  N.  8. 278,  IB  Ctox,  & 
G.206. 

Under  Statute  11  George  TV.  and  1  William  IV^ 
chap.  70, 1 0,  in  trials  for  felony  or  nUademeaQor  on 
a  queen *s  bench  record,  the  Judgment  may  be  pro- 
nounced at  the  assizes  and  has  the  effect  of  a  Judg^ 
ment  In  the  court  above,  except  a  rule  be  srranteA 
for  a  new  trial  in  the  first  six  days  of  the  term,  or 
for  an  amendment  o(  the  judgmenU  Baz  v.  Uoyd, 
4  Barn,  k  Ad.  186^ 


aaM. 
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^be  case  before  us  Improperly  influeDced  the  | 
jury  in  returning  tbe  verdict  upon  'wbicb  Judg- 
incnt  was  entered?  Tbe  first  finding  brougbt 
into  court  was  for  manslaugbter  in  tbe  first 
<legree,  and  tbe  judge  refused  to  receive  it,  and 
told  tbe  jury  in  effect  tbat  it  was  not  in  sucb 
form  as  tbat  tbe  court  could  receive  it,  tbere 
being  no  degrees  in  manslaugbter,  and  tbat 
^bey  must  retire  and  present  a  verdict  in  proper 
form.  We  cannot  say  tbat  tbe  judge,  in  what 
be  said  to  tbe  juir,  suggested  to  tbem  tbe  sub- 
stance of  wbat  snould  be  tbefr  verdict,  as  be 
-expressly  stated  tbat  tbe  verdict  was  defective 
iti  form.  Tbe  defect  as  to  form  is  pointed  out, 
it  being  a  finding  for  manslaugbter  in  tbe  first 
•degree  wben  tbere  were  no  degrees  in  man- 
slaugbter. Tbe  direction  was  to  retire  and 
present  a  verdict  in  proper  form.  Tbere  is 
tiotbing  bere  to  indicate  tbe  cbaracter  of  ver- 
•dict  to  be  returned,  except  tbat  one  for  man- 
slaugbter in  tbe  first  degree  was  not  In  proper 
form.  If  tbere  was  anjr  error  on  tbe  part  of 
tbe  judge,  it  was  in  refusing  to  receive  tne  first 
▼erdict  as  presented  and  in  not  proceeding  to 
4ifl9rm  it  in  tbe  proper  way.  It  is  of  course 
true  tbat  wben  a  complete  formal  verdict  is  re- 
turned by  tbe  Jury  tbe  court  bas  no  discretion 
in  tbe  matter  and  must  proceed  to  aflSrm  it. 
In  tbe  case  before  us  tbe  finding  of  manslaugb- 


ter in  tbe  first  degree  was  technically  informal, 
as  tbere  are  no  degrees  of  manslaugbter,  al- 
tbougb  we  are  of  tbe  opinion  tbat  sucb  a  ver- 
dict was  in  legal  effect  one  of  manslaugbter, 
and  tbe  court  migbt  bave  regarded  tbe  words 
'*in  tbe  first  degree"  surplusage  and  proceeded 
to  aflSrm  tbe  verdict.  We  cannot  sav,  bow- 
ever,  tbat  tbe  court  erred  in  referring  tbe  mat- 
ter to  tbe  jury  for  correction  in  tbe  particular 
mentioned,  and  wben  tbis  was  done  tUey  bad 
tbe  rigbt  to  reconsider  tbe  case  and  bring  in  a 
new  verdict.  Wbat  is  said  disposes  of  all  ob- 
jections to  tbe  verdict. 

Tbe  remaining  point  presented  by  counsel 
for  plaintiff  in  error  relates  to  tbe  sufficiency  of 
tbe  evidence  to  sustain  tbe  verdict.  Tbere  is 
no  question  about  tbe  fact  tbat  tbe  accused 
sbot  and  killed  tbe  deceased,  but  it  is  insisted 
tbat  tbe  testimony  does  not  justify  the  infer- 
ence tbat  tbe  killing  was  done  witb  a  premedi- 
tated design  to  effect  tbe  death  of  tbe  deceased. 

A  majority  of  tbe  court  are  impressed  witb 
tbe  view  tbat  tbe  testimony  in  tbe  record  be- 
fore US  is  not  sufficient  to  sustain  tbe  verdict  of 
murder  in  tbe  first  degree.  As  tbe  case  bas  to 
be  tried  again,  it  is  deemed  best  to  omit  any 
discussion  of  tbe  testimony  in  tbis  opinion. 

Ttie  judgment  is  reficraed,  and  a  new  trial 
awarded;  and  it  will  be  ordered  accordingly. 


Wbere  a  defendant  was  sentenoed  at  the  assizes, 
«od  applied  to  tbe  court  to  amend  the  judgment 
by  dimiDlshlnff  the  punishment  upon  alfidavits  in 
mitigation,  or  without  sbowing  a  special  defect  or 
matter  not  deducible  at  the  assizes,  tbe  court  dis- 
allowed the  amendment.    2Md. 

IiiBeg;v.Nott,4Q.  B.768,  Oar.  &  M.  288,  Dav.  & 


M.  1,  12  L.  J.  IL  C 148,  a  Judgment  on  a  record  of 
the  queen's  bendi  was  pronounced  at  tbe  assizee 
under  the  Statute,  2  George  IV.  and  1  William 
IV.,  chap.  70,  8  9;  it  was  held  that  the  court  might 
amend  the  Judgment  by  ordering  it  to  be  arrested. 

B.  W. 
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ISefl  J.  EVAKS,  Committee  of  Evan  Morgan, 

«. 

Omer  B.  JOHNSON  et  al.,  Thornton  Pick- 
enpaugb.  Impleaded,  etc.,  Appt, 


( W.Va.. 


.) 


"^l.  A  eonnty  oonrt  or  its  clerk  emanot 
appoint  a  oommittee  for  a  person  as  in- 

^Headnotes  by  Beaknoit,  P« 


sane  without  notice  to  blm.   Snob  an  appoint- 
ment is  void,  and  oontera  no  authority. 

8.  UntU  chapter  87,  Acts  IS9I  (Code 
I891,chap»  ilSflDyacommitteecoiild 
not  reel^n. 

8.  No  time  bars  the  rl^ht,  either  under  th« 
statute  of  limitations  or  presumption  of  pay- 
ment, of  a  vendor  to  recover  purchase  money 
for  land,  if  be  has  not  parted  with  the  legal  title. 

4*  The  statute  of  limitations  has  no  ap« 


Kozs.— JVeeesBtttf  of  notice  cf  hmaey  vroceedlng 
to  the  alleged  lunatic. 

It  appears,  stangely  enough,  tbat  the  statutes  in 
«ome  states  providing  for  inquisition  to  determine 
'the  fact  of  lunacy  are  entirely  sUent  as  to  the  ne- 
xsesslty  for  any  notice  of  the  proceeding  to  tbe  per- 
eon  whose  status  is  to  be  adjudicated.  The  courts 
bave  in  some  cases  required  such  notice  even  when 
the  statute  did  not  provide  for  it,  but  in  other  cases 
have  dispensed  with  any  notice  to  the  person  in 
•^luestiOD,  and  in  one  or  two  Instances  seemed  to 
have  regarded  it  unnecessary  to  give  notice  to 
>«ny  one  representing  him. 

Thus  in  South  Garollna  an  early  case  declared 
-that  no  notice  was  necessary  to  the  party  who  was 
found  of  unsound  mind.  Medlock  v.  Ck>gbum,  1 
Bich»  flq.  i77. 

That  notice  to  a  lunatic  is  not  required  on  an 
jSppUcation  to  tbe  probate  court  to  appoint  a 
.guardian  is  said  in  Bates  Ohio  Digest,  to  have  been 
'decided  by  the  Plclcaway  district  court  In  the  case 
'Of  Davison  v.  Tipton,  10  Week.  L.  BuU.  UKl. 

-28L.R.A. 


In  Southern  Tier  Masonic  Relief  Asbo.v.  Lauden- 
bach,  5  N.  Y.  Supp.  901,  it  was  said  in  respect  to  the 
lack  of  notice  of  the  Inquest  to  an  alleired  lunatic 
**whether  or  not  the  notice  shall  be  required  In 
proceedings  in  rem  depends  upon  the  statute.  No 
question  of  constitutional  power  Is  involved.  The 
Fifth  Amendment  to  tbe  Gonstitutlon  of  the  ITnited 
States  has  nothing  to  do  witb  it.  Tbat  amend  ment 
restricts  tbe  power  of  tbe  general  government  but 
bas  no  effect  upon  tbe  statutes."  But  the  court 
seems  to  have  overlooked  the  fact  that  due  pro- 
cess of  law  is  demanded  by  the  Fourteenth  Amend- 
ment, which  does  apply  to  the  states,  as  well  as  by 
the  Fifth  Amendment  and  also  by  tbe  state  con- 
stitution. It  should  be  said,  however,  that  the 
effect  of  the  adjudication  on  the  inquisition  seems 
to  have  been  involved  in  this  case  only  as  evidence 
of  tbe  mental  capacity  of  the  alleged  lunatic  ac  the 
time  of  making  an  appointment  of  a  beneficiary  of 
a  mutual  benefit  certificate,  and  that  the  court 
decided  as  a  matter  of  fact  that  he  was  not  ineans 
at  that  time,  so  tbat  no  deotaioa  was  aotuaily 
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pUcftiioii  to  bar  a  lien  tbr  parchase 
money  reserved  in  a  oooveyanoe  of  land. 
Thougb  action  on  a  note  RiveD  for  such  pur- 
chase money  be  barred,  so  as  to  defeat  its  collec- 
tion out  of  other  property  of  the  debtor,  the  lien 
against  the  partV?ular  land  conveyed  is  not 
barred.  Presump^on  of  payment  from  lapse  of 
time  and  laches,  unless  repelled  and  explained, 
will  defeat  enforcement  of  such  lien. 

(Dent  Jm  distenU  from  proposfMon  U 

(April  4,  18M.) 

APPEAL  by  defendant  Pickenpangh  from  a 
decree  of  the  Circuit  Court  for  Monon- 
galia County  in  favor  of  complainant  in  a 
proceeding  brought  to  enforce  a  vendor's  lien 
on  certain  real  estate.     Bevened. 

The  facts  are  stated  in  the  opinion. 

Mestrs.  Berkshire  ft  Sturgimm^  for  ap- 
pellant: 

Nothing  can  call  forth  courts  of  equity  into 
activity  but  conscience,  good  faith,  and  reason- 
able diligence;  and  when  these  are  wanting 
the  court  does  nothing. 

HnrriBon  v.  QihMn,  23  Gratt.  212. 

All  these  are  clearly  wanting  in  this  case, 
and,  being  absent,  should  be  fatal  to  the 
plaintifif's  pretensions. 

Relief  has  been  denied  In  cases  of  laches  of 
fourteen  years  and  as  low  as  eight  years. 

Cranmer  v.  McBmr6%,  24  W.  Va  594. 

No  Hens  can  be  predicated  on  this  alleged 
deed  nor  otherwise,  against  the  real  estate  in 
controversy  in  the  hands  of  the  defendant, 
Pickenpaugh.    In  a  case  like  this  a  lien  can 


only  exist  where  it  is  retained  In  a  deed.  And 
it  is  clear  enough  that  there  can  be  no  deed 
without  a  seal  or  scroll  making  it  such;  b<»th 
of  which,  it  will  be  seen,  are  wanting  in  the 
paper  referred  to  purporting  to  be  the  deed 
from  Commissioner  Hough  to  the  said  £.  L. 
Morgan. 

Pratt  V.  Clemens,  4  W.  Va.  443;  White  v. 
Denman,  16  Ohio.  59. 

Messrs.  L.  V.  Keck  and  Okejr  Johnson 
for  appellee. 

Brmnnon,  P.,  delivered  the  opinion  of  the 
court: 

Evan  Morgan  owned  an  interest  in  a  tract  of 
land  in  Monongalia  county.  Omer  B.  John- 
son, as  his  guardian,  upon  petition  obtained 
from  the  circuit  court  of  that  county  an  order 
to  sell  his  ward's  interest  in  the  land,  and  did 
sell  it  to  Elza  L.  Morgan,  who  executed  to  said 
guardian  two  notes  for  deferred  insiallmenta 
of  purchase  money.  Under  authority  of  the 
order  of  sale,  a  special  commissioner  made  u> 
the  purchaser  a  deed  conveying  said  infant* • 
interest  in  the  tract  of  land,  retaining  a  Ifen 
for  said  notes.  Afterwards,  when  said  infant 
had  become  of  age,  the  clerk  of  the  countv 
court  of  Taylor  countv  appointed  Hiel  J. 
Evans  committee  of  said  Evan  Morgan,  as  an 
insane  person,  and  said  committee  brouifbt 
this  chancery  suit  against  said  Johnson,  Elza 
L.  Morgan,  and  others  for  the  purpose  of 
charging  Johnson  as  guardian  of  said  Evan 
Morgan  with  liability  to  bis  ward  for  tbe 
amount  of  said  notes  made  to  him  by  the  pur- 
chaser of  said  interest  in  said  land,  because  be^ 


rendered  tn  favor  of  an  Inquisition  without  no- 
tioe. 

The  view  expressed  by  the  court  in  the  above 
case  seems  to  have  been  taken  by  other  courts  in 
that  state,  in  which  the  statute  (Code  Civ.  Proc. 
•  2885)  Is  silent  as  to  notice  to  the  aile^ed  lunatic, 
but  provides  for  notice  merely  to  the  husband 
or  wife  of  such  person  or  to  one  or  more  of  the 
relatives  or  to  an  overseer  or  superintendent  of 
the  poor  **un]ess  sufficient  reasons  for  dispens- 
ing  therewith  are  set  forth.*'  Thus  under  this 
statute  it  is  held  that  the  neglect  to  grive  notice  to 
one  or  more  of  tbe  relatives  of  the  aUeflred  lunatic 
of  an  ioquisitlon,  or  to  show  any  sufficient  reason 
for  dispensinflT  therewith.  Is  merely  an  irregularity 
and  not  Jurisdictional.    Re  Demelt,  27  Hun«  480. 

So  it  was  held  hi  Re  Rogers,  9  Abb.  N.  G.  141,  that 
lack  of  written  notice  to  one  of  the  relatives  of  a 
lunatic  where  he  had  full  knowledge  of  the  pro- 
ceedings, is  a  mere  irre«ularity,  under  N.  T.  Code 
Civ.  Proc,  S  2S25,  especially  where  he  participated 
to  some  extent  in  the  proceedings,  seeming  to  ig- 
nore the  necessity  of  notice  to  the  alleged  lunatic 
himself. 

Again  in  Re  Cook,  6  K.  Y.  Supp.  720,  although 
the  necessity  of  notice  to  tbe  party  himself  is  not 
discussed,  it  Is  held  that  Jurisdiction  in  such  a 
0866  under  the  New  York  statute  does  not  depend 
on  notice  to  all  of  the  next  of  kin. 

In  Re  Russell,  1  Barb.  Ch.  88. 5  L.  ed,  290.  it  was 
held  that  where  it  is  evident  that  an  alleged  lunatic 
keepe  out  of  the  way  to  prevent  the  service  of 
noticoof  the  execution  of  a  commission  of  lunacy, 
service  at  the  place  where  he  makes  it  his  home 
and  also  at  the  several  places  where  he  would  be 
most  likely  to  receive  iU  is  sufficient,  at  least 
where  there  Is  evidence  that  he  must  have  been 
aware  of  the  existence  of  this  notice. 

In  Re  Tracy,  1  Paige,  580. 2  L.  ed.  TOO,  the  chancel- 
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lor  said  It  was  the  privilege  of  a  party  anaiivt 
whom  a  commission  of  lunacy  is  issued  to  bave- 
notice  and  to  be  present  at  its  execution,  yet  be- 
added  that  if  there  were  any  peculiar  cireum> 
stances  which  render  It  improper  or  unsafe  to 
give  notice  to  the  party,  as  in  some  cases  of  furioas- 
madne^s,  tbe  facts  should  be  stated  In  the  applica- 
don  to  the  court,  so  that  a  provision  might  be  in* 
sorted  in  tbe  commission  dispensing  with  the  ne* 
oessity  of  notice.  But  It  did  not  appear  that  any 
such  exceptional  case  was  there  presented,  and 
notice  would  seem  to  be  possible  even  In  case  of 
furious  madness  although  the  atteodanoe  of  the 
lunatic  might  not  be  proper  or  possible  at  the- 
hearing. 

In  Re  Petit,  2  Paige,  174, 2  L.  ed.  8S1,  In  respect  to 
a  commission  of  lunacy  for  a  nonresideiit*  it  waa- 
said:  **The  commisBloners  must  also  give  herdu» 
notice  of  the  time  and  place  of  executing  tbe  com- 
mission, that  she  may  attend  if  she  thinks  proper 
to  do  BO. 

In  Re  Ix>we,  45  N.  Y.  8.  R.  914.  on  a  motion  to* 
discbarge  a  committee  appointed  without  notice  to 
an  alleged  lunatic  it  Is  said  that  no  sufficient  reason 
seems  to  have  been  giyen  for  not  having  served  tbe- 
notice. 

Although  the  provision  for  noUoe  in  N.  T.  Cc^le- 
Civ.  Proc,  9  2325,  does  not  mention  notice  to  theaJ- 
leged  lunatic  in  person.  It  is  held  by  the  court  of 
appeals  in  a  recent  case  that  ^*  a  very  clear  case- 
should  be  made  before  the  court  should  proceed  ia 
lunacy  prooeediogs,  in  the  absence  of  actual  per- 
sonal and  written  notice  to  tbe  party,  unless  sucik 
a  case  is  made  by  the  petition  or  affidavits,  and  pro> 
Tiding  for  notice  to  relatives  or  otherwise  in  liea 
of  personal  notice,  an  adjudication  In  the  abeenc* 
of  sucb  notice  should  t)e  set  aside.**  Re  Blewltta» 
181  N.  Y.  541. 

And  In  a  still  later  case  the  same  court.  In  Gr1d>^ 
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bad  been  cbargeable  with  tbeir  collection,  and 
to  settle  his  account  as  guardian,  and  also  to 
enforce  the  lien  existing  for  the  notes  under 
said  sale  and  deed  to  the  purchaser,  the  bill  al- 
leging that  they  had  not  been  paid.  The  notes 
-were  dated  December  8,  1868,  and  this  suit  to 
collect  them  was  brought  in  1887.  By  deed  of 
May  80, 1887,  from  Elza  L.  Morgan,  for  him- 
self and  as  attorney  in  fact  for  a  brother  and 
coparcener,  to  Thornton  Pickenpaugh,  and  a 
deed  of  October  20.  1887,  from  Minerva  A. 
Fleminff^  another  coparcener,  to  said  Picken- 
paugb,  Pickenpaugh  became  owner  of  the  en- 
tire tract,  including  the  share  of  said  Evan 
Morgan  which  had  been  sold  under  said  court 
order  and  purchased  by  Eiza  L.  Morgan. 
Pickenpaugh  is  a  party  to  the  cause.  The 
court  entered  a  decree  holding  the  said  interest 
in  said  tract  of  land  liable  for  the  payment  of 
said  notes  given  by  Elza  L.  Morgian  for  said 
interest,  and  subjecting  it  to  sale  in  enforce- 
ment of  said  lien,  and  from  this  decree  Pick- 
enpaugh appeals.  Pending  the  suit,  Hiel  J. 
Evans  resigned  his  office  of  committee,  and 
Justus  F.  Ross  was  appointed  in  his  place  by 
the  county  court  of  Taylor,  and  the  suit  was 
ordered  to  proceed  in  the  name  of  said  Ross  as 
committee  in  place  of  Evans. 

The  brief  of  appellant's  counsel,  in  its  open- 
ing, presents  what  in  its  nature  is  the  first 
question  for  us  to  decide,  by  insisting  that  the 
plaintiif  has  no  right  to  recover  in  this  suit  or 
any  suit  The  first  reason  given  by  counsel 
for  this  contention  is  that  the  appointment  of 
Hiel  J.  Evans  to  be  committee  of  Evan  Mor- 
gan as  an  insane  person  is  void  for  want  of  no- 


tice to  said  Evan  Morgan.  In  Lanee  v.  Mo- 
Coy,  84  W.  Ya.  416,  the  opinion  is  expressed 
that  such  an  appointment  by  a  county  court 
without  notice,  as  required  by  Code,  chap.  58, 
§  84,  is  void.  A  re-examination  of  this  ques- 
tion in  this  case  has  confirmed  me  in  the  view 
then  expressed.  The  question  is  of  impor- 
tance, both  because  of  its  frequent  occurrence 
and  of  its  effect  upon  persons  alleged  to  be  in- 
sane. So  far  as  my  observation  has  gone,  the 
practice  has  been,  in  clerks'  offices  of  the 
county  courts  and  in  county  couru,  to  make 
such  appointments  without  such  notice.  It 
lies  at  the  foundation  of  justice  in  all  legal 
proceedings  that  the  person  to  be  affected  have 
notice  of  such  proceedings.  As  such  an  ap- 
pointment takes  from  the  person  the  possession 
and  control  of  his  property,  and  even  his  free- 
dom of  person,  and  commits  his  property,  his 
person,  his  liberty  to  another,  stamps  him  with 
the  stigma  of  insanity,  and  degrades  him  in 
public  estimation,  no  more  important  order 
touching  a  man  can  be  made,  short  of  convic- 
tion of  infamous  crime.  Will  it  be  said,  in 
answer  to  this,  that  he  is  insane,  and  that  no- 
tice to  an  insane  man  will  do  him  no  good  ? 
The  response  is  that  his  insanity  is  the  very 
question  to  be  tried,  and  he  the  only  party  in- 
terested in  the  issue.  Often,  if  given  notice, 
he  will  be  prompt  to  attend,  and  in  his  person 
be  the  unanswerable  witness  of  his  sanity; 
often,  if  not  given  notice,  those  interested  m 
using  or  robbing  him  of  his  property  will 
effectuate  a  corrupt  plan.  Almost  as  well 
might  we  convict  a  man  of  crime  without  no- 
tice.   There  is  abundant  authority  for  this  po- 


ley  ▼.  OoUeflre  of  St.  Francis  Xavier,  187  N.  Y.  8S7. 
said  in  respect  to  a  commission  de  idiota  ijiqairendo: 
*"*  We  do  not  deem  it  importaot  now  to  determine 
whether  the  proceedinirs  would  t)e  absolutely  void 
and  a  nullity,  if  no  notice  whatever  had  been  given 
to  the  idiot  of  any  of  the  prooeedlnffs."  But  It  was 
held  that  if  notice  was  necessary,  jurisdiction  was 
obtained  by  the  notice  given  of  the  time  and  place 
of  the  execution  of  the  writ,  as  this  was  the  vital 
part  of  the  proceeding,  and  that  lack  of  notioe  of 
m  motion  to  confirm  the  finding  of  the  jury  and  for 
the  appointment  of  the  committee  would  not  be 
Jurisdictional.  The  court  also  held  that  in  support 
of  a  judgment  of  the  court  of  common  pJeas,  as  a 
court  of  general  jurisdiction.  It  wouid  be  presumed 
that  the  proper  notices  were  served  on  the  idiot, 
and  even  that  she  was  present  In  court,  if  neces- 
sary, in  the  absence  of  anything  in  the  record  to 
the  contrary. 

An  ex  parU  proceeding  for  the  condemnation  of 
a  person  to  an  inebriate  asylum  was  held  unconsti- 
tutional in  JR6  Janes,  80  How.  Pr.  440,  for  lack  of 
due  process  of  law,— especially  where  no  provision 
is  made  for  an  examination  on  his  own  motion  be- 
fore any  court  ofSoer  or  Jury  on  which  he  can  be 
beard  for  himself. 

The  doctrine  of  the  highest  court  in  New  York 
as  declared  in  the  late  cases  clearly  requires  notice 
to  the  party  whose  sanity  is  in  question,  although 
no  provision  therefor  is  made  by  statute,  unless 
some  extraordinary  reason  exists  for  dispensing 
with  It,  but  that  court  has  not  yet  decided  whether 
or  not  there  is  a  constUutional  requirement  of  no- 
tice In  every  instance. 

In  a  New  Jersey  case  notioe  on  an  alleged  lunatic 
was  held  sufficient  without  being  personally  served 
on  such  person,  where  it  was  served  on  her  brother 
with  whom  she  lived,  and  who  had  taken  an  active 
part  in  resisting  several  InquisitlooB  concerning 
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her  condition,  and  who  refused  to  allow  the  person 
having  the  notice,  but  who  did  not  disclose  his  er- 
rand, to  see  her,  and  another  notice  was  also  served 
on  a  lawyer  who  had  appeared  for  her  In  similar 
proceedings  and  subsequently  appeared  on  the 
inquisition  In  question  without  objecting  to  the 
sufflcieocy  of  the  notice.  As  Lindsley,  40  N.  J.  Bq. 
868. 

It  is  declared  in  Ae  Vanauken,  10  N.  J.  Eq.  186, 
that  no  verdict  of  lunacy  should  be  allowed  to  pass 
against  any  man  without  affording  him  an  oppor- 
tunity of  defending  himself,  except  in  extreme 
cases,  when  such  notice  would  be  nugatory,  but 
the  question  Involved  in  that  case  was  the  reason- 
ableness  of  the  time  of  the  notioe  that  had  been 
given. 

In  lU  Child,  16  N.  J.  Eq.  498.  where  the  question 
as  to  the  proper  county  for  the  execution  of  a  com- 
mission was  involved.  It  was  said  that  It  was  not 
necessary  for  the  party  to  be  before  the  jury,  but 
the  question  of  notice  was  not  touched  upon. 

The  question  appears  still  somewhat  unsettled  in 
Pennsylvania.  In  Ae  Hambright,  10  Lana  L.  Bev. 
161,  the  court  of  common  pleas  of  Lancaster  coun- 
ty. Pa.,  upheld  a  lunacy  proceeding  in  which  the 
notioe  was  given  only  to  a  near  friend  of  the  lunatic 
and  not  to  the  lunatic  herself.  The  court  does  not 
discuss  the  necessity  of  notice  in  such  a  case  to  the 
alleged  lunatic  in  person,  but  did  discuss  somewhat 
at  length  the  power  of  the  court  to  waive  a  rul3  of 
court  requhrtng  notice  to  be  given  for  ten  days. 
It  cited  a  large  number  of  cases  from  the  records 
of  the  court  in  which  less  than  ten  days  had  been 
held  sufficient,  and  in  many  of  which  it  distinctly 
appeared  that  no  notice  was  given  to  the  alleged 
lunatic.  No  suggestion  seems  to  have  been  made 
that  there  was  a  constitutional  necessity  for  per- 
sonal notice  to  the  party  most  Interested. 

Service  on  a  friend  of  the  alleged  lonatio,  who  in 
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eition.  Even  though  the  statute  be  sileut  as  to 
DOtice,  as  ours  as  to  appoiotmeut  of  committees 
by  couDty  courts  is,  though  that  as  to  circuit 
court  appointment  requires  notice,  vet  the 
common  law  steps  in  and  requires  it.  See 
CJiate  Y.  Hathaitay,  14  Mass.  222,  224;  HatM- 
uay  V.  Clark,  6  Pick.  400;  Hutehim  v.  John- 
son, 12  Conn.  376. 80  Am.  Dec.  622;  MeCurry  v. 
Eooper,  12  Ala.  823,  46  Am.  Dec.  2«0;  Monroe 
Covnty  Buprs,  v.  Budlong,  61  Barb.  493; 
Eslava  v.  Lepretre,  21  Ala.  604,  66  Am.  Dec. 
266;  Duteher  v.  HilL  29  Mo.  371,  77  Am.  Dec. 
572:  BuswelU  Insanitv,  §  65;  Stafford  v.  Stqf- 
tord,  1  Mart.  (N.  S.)  651. 

In  Molion  v.  Eendenon,  62  Ala.  426,  held 
that  "ioquisition  of  lunacy  without  personal 
notice  to  the  alleged  non  compos  is  void,  and  so 
is  the  appointment  by  the  probate  court  of  a 
guardian  for  said  lunatic,  and  the  proceedings 
by  such  guardian  for  a  sale  of  lands  belonging 
to  said  lunatic."  A  statute  autborizine  an  in- 
ebriate to  be  committed  to  a  hospital  on  ex 
parte  proceeding  was  held  Toid  by  the  New 
York  supreme  court.  Be  Janes,  80  How.  Pr. 
446.  In  Georgia  the  statute  required  notice  to 
three  relatives  of  the  person  before  appoint- 
ment of  a  guardian  over  him  as  an  insane  per- 
son. Judi/e  Bleckley,  delivering  the  opinion, 
thought  there  ought  to  be  also  notice  to  the 
person.  He  said:  "It  is,  to  say  the  least, 
doubtful  whether  the  property  of  an  adult  cit- 
izen can  be  taken  out  of  his  custody  and  com- 
mitted to  guardianship  without  previous  warn- 
ing served  either  upon  him,  or  some  person 
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duly  constituted  by  law  or  some  legal  tribunal 
to  be  notified  in  his  stead."    If  it  was  unrea- 


sonable, in  the  opinion  of  a  Roman  govenMV; 
to  send  a  prisoner,  and  not  signify  withml  tiia 
crimes  alleged  against  him,  the  law  Judges  It 
to  be  equally  so  to  pass  upon  the  dearest  ciTil 
rights  of  the  citizen,  without  first  giving  hisa 
notice  of  his  adversary's  complaints  Tlie  troth 
is  that  at  the  door  of  every  temple  of  the  Imws 
in  this  broad  land  stands  justice,  with  her  pre- 
liminarv  requirement  upon  all  administratioos : 
"Tou  shall  condemn  no  man  unheard.   The  re- 

5[uirement  is  as  old,  at  least,  as  Magna  Charta. 
t  is  the  most  precious  of  all  gifts  of  freedom, 
that  no  man  be  disseised  of  his  property,  or 
deprived  of  his  liberty,  or  in  any  way  injared, 
nisi  per  legate  judicium  tyorum,  vd  per  ieffem 
terras.  It  is  a  principle  of  natural  justioe 
which  courts  are  never  at  liberty  to  dispeDse 
with,  ifnless  under  the  mandate  of  positive 
law,  that  no  person  shall  be  condemned  un- 
heard."  He  said  that  in  that  case  there  was 
"action,  trial,  and  iudgmenl  in  two  daja,  and 
no  previous  notice,  m  our  practice  it  often 
occurs  in  ten  minutes.  This  practice,  I  say. 
as  was  said  by  the  Louisiana  court  in  Stafford 
V.  Stafford^  supra,  might  put  "the  wisest  man 
in  the  community  under  the  control  of  a  cura* 
tor,  and  hold  him  up  to  the  world  as  an  ad- 
judged insane.''  BotJi  constitution  and  statute 
confer  this  power  on  the  county  courts  as  a 
jurisdiction.  Before  appointins,  the  oourt 
must  determine  whether  or  not  toe  fact  which 
alone  gives  it  power  to  act  exists;  that  is, 
whether  the  party  is  in  any  of  the  phases  or 
conditions  of  mind  to  be  considered  insane  un> 
der  the  statute.  It  must  inquire  into  the  fact, 
and,  in  deciding,  exerdse  Judgment,  and  of 


this  case  was  hiniBelf  appointed  the  committee, 
was  held  insufficient  to  sustain  tbe  proceedinga,  in 
€k>m.  ▼.  Groh,  LO  Pa.  Co.  Ct  Bep.  667. 

In  May's  Case,  10  Pa.  Co.  Ct.  Bep.  288,  proceedings 
to  declare  that  a  person  was  insane  were  held  void 
on  the  ground  that  they  were  ex  parte,  where  the 
record  did  not  show  notice,  but  did  show  that  the 
oommlasion  was  executed  the  same  day  the  peti- 
tion was  presented,  and  therefore  reasonable  no- 
tice could  not  have  been  given. 

An  inquisition  in  another  state  without  notice  to 
the  alleged  lunatic  was  held  invalid  in  Pennsyl- 
vania.   Com.  y.  Kirklyride,  2  Brewst.  (Pa.)  419. 

In  Missouri,  although  the  statute  is  silent  on  the 
subject  of  notice  to  the  lunatic  but  directs  that 
tbe  oourt  may  in  its  discretion  cause  him  to  be 
brought  before  it,  it  is  said  in  Duteher  v.  Hill,  20 
Mo.  271, 77  Am.  Dec.  672,  that  it  should  appear  from 
the  proceedings  why  notice  was  not  given  to  bim, 
or  his  attendance  required,  if  this  does  not  appear 
to  have  been  done. 

In  Iowa  an  inquiry  to  determine  the  insanity  of 
a  person,  had  in  his  absence  and  without  notice  to 
him,  is  held  valid  under  Iowa  Code,  S 1400,  author- 
izing the  commissioners  to  dispense  with  the 
presence  of  such  person  tf  they  think  it  would  be  in- 
jurious to  him,  or  attended  with  no  advantage,  and 
permitting  any  citizen  of  the  county,  or  any  relat- 
ive of  Uie  person,  to  appear  and  resist  the  applica- 
tion, and  also  allowing  appearance  by  counsel,  with 
the  further  requirement  of  persontU  examination 
by  some  regular  practicing  physician  who  shall  re- 
port to  the  commissioners.  Chavannes  v.  Priestly, 
9  L.  B.  A.  188, 80  Iowa,  816.  The  oourt  denies  tbat 
such  a  proceeding  is  a  denial  of  due  process  of 
law. 

This  case  cites  that  of  Black  Hawk  Co.  v.  Springer, 
68  Iowa,  417,  which  said  nothing  about  notice,  but 
held  that  an  inquest  by  oommissionen  was  not  a 
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criminal  prooeedinjr,  within  the  constitutional  i 
visions  for  speedy  and  public  trial,  eto^  in  criminal 
proceedings.  It  also  decided  that  there  were  suf- 
ficient safe-guards  given  by  the  statute  in  a  right  to 
appeal  from  a  finding  of  tbe  commissioners,  or  to 
apply  for  a  new  commission,  or  to  oontest  the 
question  of  insanity  on  a  babeas  corpus  proceed- 
ing. 

In  Indiana  where  the  party  is  in  oonrt  as  required 
by  statute,  lack  of  notice  was  held  Immaf^erial. 
Nyce  V.  Hamilton,  90  Ind.  417. 

But  the  appointment  of  a  guardian  for  an  alleged 
insane  person  is  void  for  lack  of  jurisdiction,  if  the 
proceedings  were  had  without  notice  to  him  and 
without  bis  presence  in  oourL  Jessup  v.  Jessop 
and.)  Oct.  U,  1898. 

This  case  says  that  while  the  Indiana  atatote 
makes  no  direct  provision  for  the  issuing  and 
service  of  summons  on  tbe  person  whose  sanity  is 
to  be  inquired  into,  it  does  require  that  such  per- 
son shall  be  produced  in  court. 

Under  the  Indiana  statute  requiring  the  penoa 
whose  sanity  is  to  be  determined  to  be  produced  in 
court,  but  not  requiring  notice  on  such  person,  the 
proceedings  may  be  valid  without  notice  or  with- 
out the  appearance  of  the  party  in  person,  if  an- 
tborized  agents  appear  In  his  l)ehait  Martin  v. 
Motslnger,  180  Ind.  666w 

If  the  statute  authorizing  the  adjudication  that  a 
person  is  of  unsound  mind  and  the  appointmentof 
a  committee  for  such  person  was  to  be  oonstroed 
as  authorizing  proceedings  of  an  as  parle  character, 
it  would  be  to  that  extent  in  confliot  with  the  Oan- 
stitution  of  the  United  States  and  void,  as  depriv- 
ing one  of  liberty  or  property  without  due  proossi 
of  law.   Ibid. 

The  doctrine  of  the  case  last  cited,  although  not 
fully  established  by  express  decisions  in  the  other 
states  whoae  decisions  have  been  ooosidered  ahovet 
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this  legal  iDvestigation,  all  ImportaDt  to  bim, 
he  ought  to  have  notice.  He  wants  to  deny 
the  very  basis  of  the  proposed  order,— bis  in- 
sanlty.  *  It  is  an  important  transaction  to  him. 
Shall  he  have  no  notice  of  it?  Am  I  told  that 
the  statute  does  not  in  terms  require  notice?  I 
answer  as  shown  in  Lance  y.  McVoy,  84  W. 
Ya.  416,  as  a  circuit  court  cannot  appoint  with- 
out, so,  by  proper  const  ruction  of  the  code, 
neither  can  a  county  court.  I  answer,  fur- 
ther, that  a  statute  will  not  be  construed  to  au- 
thorize proceedings  affecting  a  man's  person 
or  property  without  notice.  It  does  not  dis- 
pense with  notice.  Bishop,  Written  Law, 
^  25,  141;  Cha^e  v.  Hathauay,  14  Mass.  222, 
224;  Arthurs.  State,  22  Ala.  61;Endlich,  Inter- 
pretation of  Statutes,  §  262;  Boontille  v.  Orm- 
rod,  26  Jdo.  198:  Wiekham  ▼.  Page,  49  Mo.  626. 
Chief  Justice  Marshall  held  void  a  judgment 
of  even  a  court-marshal  imposing  fines  on 
militia  men,  because  without  notice.  Meade 
▼.  Deputy  Marshal  of  Virginia  Diet.  1  Brock. 
824,  Fed.  Ca8.No.  9,872.  This  statute  is  one 
of  summary  proceeding. 

If  the  case  were  one  of  mere  error  or  irreg- 
ularity, it  might  be  said  that  the  order  was 
good  against  collateral  attack,  and  must  be  re- 
Tersedlbv  a  direct  proceeding;  but  the  question 
is  one  of  jurisdiction, — a  want  of  authority  to 
make  the  order,  for  want  of  jurisdiction  over 
the  person  to  be  affected.  How  can  his  prop- 
erty he  affected  or  tiUe  given  the  committee  to 
enable  him  to  sue  for  it,  if  the  order  is  void  as 
to  the  person?  If  he  is  not  affected  by  It,  how 
is  his  property?  If  the  committee  would  re- 
strain the  person  of  the  non  eampos,  could  he 


not  release  himself  by  treating  the  order 
void?  I  cannot  see  how  an  order  of  a  clerk 
fixing  the  personal  status  of  a  person,  without 
notice,  can  rob  him  of  his  property  and  vest 
title  in  another  person.  A  tribunal  ma^  have 
jurisdiction  of  cases  efusdem  generis  with  the 
matter  involved  in  a  proceeding  before  it,  and 
it  may  have  jurisdiction  of  the  particular  mat- 
ter involved  in  that  particular  case;  but  if 
it  have  no  jurisdiction  of  the  person,  by 
service  of  process  or  appearance,  if  the  prc^ 
ceeding  is  not  in  rem,  it  cannot  go  on» 
Thou&fh  the  Taylor  county  court  has  juris- 
diction to  appoint  committees  for  insane  per- 
sons, and  though  it  had  lawful  jurisdiction  to 
act  on  the  matter  of  the  appointment  of  a. 
committee  in  the  particular  instance  of  Evaa 
Morgan,  yet  it  could  not  act  without  notice  to 
him,  unless  we  say  notice  was  not  required  by 
layv,which  I  have  above  sought  to  show  is  not 
the  case.  A  sentence  of  the  court  without 
hearing  the  party,  or  giving  him  an  opportu- 
nity to  be  heard,  is  not  a  judicial  determina- 
tion of  his  rights,  and  is  not  entitled  to  any 
respert  in  any  other  tribunal.  Jurisdiction  i» 
indispensable  to  the  validity  of  all  judicial 
proceedings.  Jurisdiction  of  the  person  aa 
well  as  the  subject-matter  are  prerequisites, 
and  must  exist  before  a  court  can  render  & 
valid  judgment  or  decree,  and,  if  either  of 
these  is  wantinp:,  all  the  proceedings  are  void. 
So  said  the  court  literally  in  Haymond  v. 
Camden,  22  W.  Va.  180,  syl.  ^§  6,  9.  So  it 
has  often  held,  as  shown  by  JudgeGre^n  in  the 
opinion  in  McCoy  t,  Mcf'oy,  29  W.  Va.  807. 
'Ao  court  has  more  sturdily  held  the  rule  of 


seems  to  he  tbe  doctrine  of  the  decisions,  in  most  | 
Btates  and  the  only  doctrine  that  is  really  defensible* 
It  ought  to  be  DoUoed  that  in  none  of  the  cases  i 
whicb  have  beld  notice  to  tbe  alleged  lunatic  un-  | 
necessary  bas  tbere  been  any  real  discussion  of  the 
constitutional  question  except  In  tbe  Iowa  case  of 
Chavannes  v.  Priestley,  supra. 

lo  Alabama  an  ex  parte  inquisition  finding  a  per- 
son a  lunatic  is  void.  Bslava  v.  Lepretre,  21  Ala.  S04, 
fi6  Am.  Dec.  868;  Melton  v.  Henderson,  82  Ala.  4S6; 
MoCurray  v.  Hooper,  12  Ala.  828, 46  Am.  Dec.  280: 
Moody  V.  Bibb,  CO  Ala.  24fi. 

8o  in  Arkansas  tbat  an  Inquest  is  void  if  held 
without  notloe  to  the  alleged  lunatic,  Is  decided  in 
ArrlngtOD  v.  Arrington,  82  Ark.  874^ 

In  Oonnectiout,  in  Hutchins  v.  Johnson,  120onn. 
876, 80  Am.  Dec  822,  it  is  said  tbat  such  notice  is  re- 
quired "by  the  fundamental  principles  of  Justice,** 
and  also  tbat  while  notice  has  not  been  required  by 
statute  until  recently,  tbe  former  praotioe  showed 
tbe  necessity  of  tbe  regulation. 

In  Illin<.ls  also  reasonable  notice  to  the  supposed 
lunatic  is  necessary,  altbough  tbe  statute  is  silent 
on  the  question.    Eddy  v.  People,  15  HI.  886. 

In  this  case  the  court  says:  **If  he  be  in  fact  a 
lunatic,  the  notice  would  be  entirely  useless,  and 
that  is  the  very  question  to  be  tried,  and  untl)  a 
regular  trial  is  bad  or  inquest  made,  l^e  presump- 
tion Is  in  favor  of  bis  sanity.** 

lo  Kentucky  where  tbe  statute  required  ten  days* 
notice  in  such  a  proceeding,  lack  of  notice  was 
DstaL    McAfee  v.  Gom.8  B.  Mon.  806u 

In  Louisiana  notloe  to  the  party  himself  in  a 
proceeding  of  this  kind  must  be  given,  and  it  is  not 
Buillclent  to  appoint  a  curator  od^oe.  Segur  v.  Pelp 
lerlo,  16  La.  68;  Gemon  v.  Dubois,  28  La.  Ann.  26. 

Bo  an  earlier  Louisiana  case  held  tbat  ex  parte 
proof  in  snob  a  case  would  not  sustain  it,  and  tbat 
where  tbe  party  on  being  informed  of  tbe  prooeed- 
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ing  took  an  appeal,  no  proof  on  his  side  wasneoe^ 
sary  to  reverse  tbe  decdsion.  Staiford  v.  8ta(Iord» 
1  Mart.  (N.  8.)  661. 

In  Maine  want  of  notice  of  an  inquisition  by 
selectmen  for  tbe  appointment  of  a  guardian  for  a 
person  on  the  ground  tbat  he  is  of  unsound  mind  ia 
a  valid  objection  to  tbe  further  pnieeoutloo  of  the 
proceedings,  although  tbe  statute  makes  no  pro- 
vision for  notice.    Holman  v.  Holman,  80  Me.  198. 

In  the  absence  of  notice  to  tbe  alleged  lunatic* 
an  appointment  of  a  guardian  is  void  and  will  not 
prevent  him  from  maintaining  an  action  of  as- 
sumpsit to  recover  his  property  from  the  guardian* 
Cooiidge  V.  Allen,  82  Me.  28. 

In  Massachusetts  it  Is  also  held  tbat  tbe  silence  of 
tbe  statute  as  to  notice  to  an  alleged  lunatic  doee 
not  make  valid  an  adjudication  of  lunacy  without 
such  notice.    Chase  v.  Hathaway,  14  Mass.  2i!2. 

^ndany  Judgment  or  decree  that  a  person  is  non 
compos,  or  appointing  a  guardian  for  tbat  cause 
without  notice,  is  absolutely  void.  Hathaway  v. 
Clark,  6  Pick.  480;  Chase  v.  Hathaway,  supra;  ("on- 
key  V.  Kingman,  24  Pick.  116;  Wait  v.  Maxwell,  5 
Piclc  210, 16  Am.  Deo.  891. 

On  the  death  of  a  guardian  of  an  insane  person, 
the  ward  is  entitled  to  notice  of  tbe  appointment 
of  a  new  guardian.    Allis  v.  Morton,  4  Gray.  68. 

In  this  case  the  cou  rt  says:  **To  say  one  is  insane 
and  theref  )re  need  not  be  notified  ia  to  decide  the 
question  before  it  is  tried,**  and  adds:  ^*When 
would  the  existence  of  Insanity  be  a  good  reason 
for  dispensing  with  the  notice?  A  man  maybe  In- 
sane so  as  to  be  a  fit  subject  for  guardianship,  and 
yet  have  a  sensible  opinion  andstrontrfoelioguixm 
tbe  question  who  that  guardian  sbnli  be.** 

In  Michigan,  in  Non  h  v.  Joslio,  60  Mich.  624,  it  la 
said  in  respect  to  notice  of  priHseedlngs  to  declare  a 
person  incompetent  that  **8uch  notice  must  lie  per* 
sonally  served  and  must  be  a  written  one.  and  thlt 
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necessity  of  process  or  appearaoce  than  this 
court,  whether  as  to  proceedings  of  superior  or 
inferior  courts.  Must  there  be  process  before 
a  superior  court  can  render  merely  money 
judgment,  and  ^et  no  notice  before  a  clerk  can 
stamp  a  man  with  insanity,  and  take  from  him 
hifl  property  and  freedom  of  person?  Cases 
may  exini  of  appointment  of  committees  or 
guardians  for  non  compotes  mentis,  without 
notice  appearing,  in  which  they  were  held  good 
against  collateral  attack;  but  it  will  be  found 
that  they  were  in  courts  of  probate  held  to  be 
courts  of  general  jurisdiction,  or  where,  after 
inquisition,  the  party  traversed  the  finding,  or 
had  opportunity  to  do  so. 

The  next  question  is  if,  as  in  this  case,  it 
does  not  appear  from  the  order  of  appoint- 
ment that  such  notice  was  given,  can  want  of 
notice  affect  the  order?  The  county  court  is  a 
court  of  limited  jurisdiction,  not  of  record, 
and  as  to  such  courts  the  rule  applies  that 
their  jurisdiction  must  appear,  and  will  not  be 
presumed;  whereas,  as  to  courts  of  general 
jurisdiction,  their  Jurisdiction  will  M  pre- 
sumed and  need  not  afflrmaiively  appear,  un- 
less the  want  of  jurisdiction  does  appear. 
Mayer  v.  Adams,  27  W.  Va.  244;  Davis  ▼. 
Pifint  Pleasant,  82  W.  Va.  294;  Wandtina  v. 
8tratD,  25  W.  Va.  692;  1  Cooley,  Const.  Lim, 
406.  It  is  a  summary  proceeding,  and  notice 
must  appear.  Arthur  v.  JStaie,  23  Ala.  61. 
The  county  court  being  a  court  of  limited 
iurisdiction,  it  must  appear,  not  only  that  it 
had  jurisdiction  as  to  the  subject-matter,  but 
over  the  person,  by  service  of  process  or 
notice.     Mayer  v.  Adams,  27  W.  Va.  244;  2  i 


Black,  Judgm.  g§  282,  683.     When  we 
there  must  be  jurisdiction,  we  mean  both  that 
the  matter  must  be  within  the  Jurisdiction  of 
the  court  and  the  person  to  be  affected,  bj 
service  of  notice  upon  him.    Cooley,  Const. 
Lim.  408.    I  maintain  that  such  action  as  the 
appointment  of  a  committee  for  one  as  ineaoe 
without  notice,  being  so  grave  in  its  effects 
upon  his  personal  status,  bis  right  to  vote*  lib- 
erty, and  property,  is  not  due  process  of  law. 
It  violates  the  definition  by  Mr.  Webster  in  the 
Dartmouth  College  Case,  generally  received  as 
a  proper  one  of  due  process  of  law,  that  "  it 
hears  before  it  condemns."    He  resigned,  and 
another  was  appointed  in  his  room.    Invested 
with   no   authority,  he  had  none  to  resign. 
But,  if  he  had  been  regularly  appointed,  could 
be  resign,  and  could  the  county  court  accept 
his  resignation?    At  common  law  I  do  not 
think  so.    An  executor  or  administrator,  once 
havine   taken   his  oflftce,  cannot   resign    ik 
Schouler   says   that,    if   precedents  can    be 
trusted,  they  cannot  resign  unless  under  stat- 
ute, "  for  the  English  rule  always  discounte- 
nanced such  a  practice*  as  to  these  and  similar 
fiduciaries."    1  Woerner,  Law  of  Administra- 
tion, p.  582,  §  278;  Schouler,  Exrs.  §  157.    In 
Hensloe's  Que,  9  Coke,  36a,  the  law  is  stated 
thus:    "For  after  the  executors  have  once  ad- 
ministered, and  so  have  taken  upon  them  tbo 
charge  of  the  executorship,  they  cannot  after- 
ward refuse."    And  on  page  87a  it  states  that 
the  ordinary  cannot  accept  their  resignation. 
So  held,  also,  in  Wankfard  v.  Wankford,  1 
Salk.  808.    So  in  Parten's  Case,  1  Mod.  218. 
So  in  Bteman  ▼.  PacquetU,  18  Wis.  292;  Ford 


liabsolately  esetential  to  give  the  court  Jurisdiction. 
No  notioe  wliatever  seems  to  have  been  given  in 
this  case  to  the  alleged  Incompetent  person,  unless 
It  was  obtained  Indireody  through  a  letter  written 
to  her  daughter. 

The  oourt  adds  further:  **Tbe  notice  must  be  not 
only  a  written  one,  but  must  be  given  under  the 
order  of  the  Judge  of  probate.** 

But  where  due  notioe  to  thesupposed  lunatic  was 
given  before  malcing  inquisition,  the  want  of  notice 
of  the  time  of  entering  the  decree  is  not  fatal. 
Davison  ▼.  Johonnot,  7  Met.  888,41  Am.  Deo.  448. 

In  North  Carolina,  in  respect  to  the  alleged  ir- 
regularity of  failing  to  have  the  lunatic  present 
before  the  inquest  or  notified  to  attend,  the  court 
says  in  Bethea  v.  McLennon,  23  N.  G.  688:  'The 
lunatic  is  entitled  to  be  present  before  the  Jury, 
and  if  they  deny  him  this  right,  such  denial  will  be 
sufficient  cause  for  setting  aside  the  inquisition, 
but  these  alleged  irregularities  do  not  so  entirely 
avoid  it  that  the  persons  may  treat  it  ipso  facto 
as  nulL  In  this  case  the  inquisition  was  upheld 
against  a  subsequent  grantee  of  the  lunatic. 

In  Ohio  It  is  said,  in  Wheeler  v.  State,  84  Ohio  St. 
888, 82  Am.  Rep.  875,  although  it  does  not  appear  to 
be  necessary  to  the  decision,  that  in  this  country 
notice  to  the  supposed  lunatic  in  some  form  has 
been  generally  regarded  as  indispensable. 

Tn  Tennessee,  although  the  statute  did  not  pro- 
vide for  notioe,  the  court  said  in  Ex  parte  Dozler.  4 
Baxt.  81:  **It  was  never  intended  by  the  legisla- 
ture that  so  Important  a  proceeding  as  that  of  de- 
claring a  party  a  lunatic  and  taking  charge  of  his 
person  and  of  his  estate  should  be  consummated 
without  personal  notice,"  and  for  lack  of  it  the 
proceeding  was  held  void. 

In  Vermont  an  inquisition  without  notice  was 
held  void  in  Shumway  v.  Shumway,  2  Yu  888,  but 
kere  a  statute  expressly  required  notice. 

28  L.  R.  A. 


In  West  Virginia,  as  is  shown  also  in  the  main 
case,  the  doctrine  that  notice  of  proceedings  to 
adjudge  a  person  incompetent  and  to  appoint  a 
committee  is  a  prerequisite  to  the  exercise  of  Ju» 
rlsdiction  in  such  case  is  declared  in  Lance  v.  Miv 
Coy,  84  W.  Va.  416,  in  which  the  main  question  was 
as  to  the  right  to  an  injunction  against  the  exerdsa 
of  the  powers  of  the  alleged  committee,  which  was 
denied  on  the  ground  that  there  was  an  adequate 
remedy  at  law. 

In  the  circuit  court  of  the  United  States  the  d^ 
olaration  the  courts  of  probate  have  no  right  to 
put  a  person  under  guardianship  as  untlt  to  man- 
age her  affairs  without  notioe  to  the  party  and  an 
adjudication  on  the  facts  is  made  in  Smith  v.  Bur- 
lingame,  4  Ifason,  DO,  citing  Chase  v.  Hathaway,  14 
Maas.22& 

Waioer  cf  notice. 

That  the  presence  of  the  party  and  his  ooonssi 
will  not  cure  the  lack  of  the  notice  preaorit>ed  by 
statute  was  decided  in  Morton  v.  Sims,  64  Ga.  96; 
The  court  in  this  case  said:  ^*The  commission  is- 
sued one  day,  was  executed  the  next,  and  the  Judg* 
ment  appointing  the  guardian  in  two  days  and  no 
previous  notice.  The  surprise  and  shook  of  such 
swift  inquisition  into  an  old  gentleman's  wits  might 
so  confound  him  as  to  prepare  him  for  assentiog 
through  his  counsel  to  be  adjudged  an  imbecile. 

So  in  Re  Whitenack.  8  N.  J.  1^.  252,  it  was  said 
that  the  ordinary  rule  which  regards  an  appear- 
ance as  curing  a  defective  service  ought  to  have 
little  or  no  effect,  where  a  lunatic  or  one  of  doubt- 
ful capacity  is  called  upon  suddenly  to  act  upon  a 
matter  involving  the  control  of  bis  penon  and 
property.  In  that  case  the  inquisition  was  set 
aside  and  a  new  inqul8ition  ordered  on  due  notloeu 

The  mere  fact  that  an  alleged  incompetent  per* 
son  was  in  the  court-room  at  the  time  part  of  the 


1894; 
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'Y.  Trams,  %  Brev.  899.  cited  with  approval  by  ] 
Chief  Justire  Marshall  in  Griffith  v.  Frazier, 
12  U.  8.  8  Cranch,  27,  8  L.  ed.  476;  Wash- 
4ngUm  v.  munt,  48  N.  C.  253;  Haigood  v. 
WdU,  1  Hill,  Eq.  59;  Sears  ▼.  DiUingham,  12 
'Mass,  858.  In  Fltnn  v,  Ohase,  4  Denio,  86, 
held  that  the  surrogate  bad  no  jurisdiction  to 
accept  an  adniioistrator's  resignation  and  ap- 
point another.  At  common  law  a  guardian 
cannot  resign.  Bchouler.  Dom.  Rel.  426. 
Under  our  Code,  chap.  82,  §  7,  a  guardian  may 
Tesiirn.  I  have  met  with  only  one'  case  {Mor- 
garCs  Case,  8  Bland,  Cb.  882)  holding  that  a 
committee  may  resign;  but  there  is  no  opinion 
or  authority  cited,  and  the  facts  are  not 
giyen.  I  conclude  that,without  statute  leave, 
a  committee  cannot  resign.  An  act  passed  in 
March,  1891,  (Code  1891,  chap.  118,  §  1)  allows 
.a  committee  and  fiduciary  to  resign  on  filing  a 
petition  and  proceeding  as  therein  directed; 
but  this  resignation  was  in  1889.  The  resig- 
nation being  ineffectual,  it  left  Evans  yet  m 
office,  and,  the  office  being  full,  the  appoint- 
ment of  Ross  in  his  place  would  be  void  and 
/<K>nfer  no  authority  on  Ross.  Per  Moncare, 
v..  in  AndreiDS  v.  Awry,  14  Gratt.  286,  78 
Am.  Dec.  865;  Griffith  v.  Frazier,  12  U.  S.  8 
•Cranch.  9,  8  L.  ed.  471 ;  Haynes  v.  Meeks,  20 
Cal.  288.  It  is  not  meant  to  say  that  public 
•officers  of  government  may  not  resign.  As  to 
them  the  general  rule  is  that  they  may  resign. 
Mechem,  Pub.  Off.  §  409;  Edwards  v.  United 
JSiaies,  108  U.  B.  471.  26  L.  ed.  814.  Evans, 
having  no  office,  could  resi^  none;  and  de- 
rivatively from  him,  as  filling  his  place,  no 
power  vested  in  Ross.    But  it  may  be  thought 


that  the  appointment  of  Ros9  might  to  be 
treated  not  as  tilling  a  vacancy  caused  by 
Evans'  resignation,  but  aa  an  original  appoint- 
ment. If  so,  it  would  be  subject  to  the  same 
objection  for  want  of  notice  as  the  appoint- 
ment of  Evans.  What  is  the  consequence  of 
neither  Evans  nor  Ross  being  a  committee?  A 
want  of  title  to  prosecute  this  suit.  What 
title  has  either  to  enforce  the  lien,  or  to  the 
notes  secured  by  it?  None.  Evans  could  not 
bring  the  suit.  It  could  not  be  ordered  to 
proceed  in  the  name  of  his  successor,  Ross, 
and  the  debt  could  not  be  decreed  to  Ross. 
Would  a  payment  to  him  be  good?  If  the  ap- 
pointment be  void  as  to  the  insane  person,  if 
he  could  resist  or  disregard,  would  a  sale  or 
payment  under  decree  in  this  case  protect 
against  resale  at  the  demand  of  a  lawfully  ap- 
pointed committee,  or  Evan  Morgan  himself? 
Ought  the  court  to  impose  these  dangers  on 
the  late  guardian,  the  purchaser,  and  his 
alienee,  Pickenpaugb? 

The  defense  was  made  that  there  is  no  lien 
for  unpaid  purchase  money,  because  the  deed 
reserving  it  has  no  seal.  The  order  giving  the 
guardian  authority  to  sell  the  land  of  the  infant 
provided  that  either  on  payment  of  purchase 
money,  or  earlier  by  retaining  a  lien  for  it. 
Hough,  as  special  commissioner,  should  convey 
the  land  to  the  purchaser.  As  there  is  no 
scroll  or  seal  to  the  deed,  we  must  say  it  is  not 
a  deed,  and  does  not  pass  legal  title;  but  does 
the  purchaser  get  the  land  for  nothing?  Is 
there  no  lien?  Viewing  the  said  paper  alone, 
if  it  is  effective  to  pnss  any  interest  in  the 
land,  it  is  effective  equally  so  to  reserve  a  lien 


proceedings  were  had  on  an  inquisition,  and  that 
'8be  bad,  by  persuasion  of  an  attorney  whom  sbe 
had  employed,  consented  to  make  no  defense,  be- 
ins:  deceived  by  his  representations,  without 
knowledge  of  the  fact  that  be  was  seeking  bis  own 
interest  in  securing  bis  own  appointment  as  guar- 
•dian,  was  beld  not  to  waive  her  right  to  the  notice 
prescribed  by  statute,  nor  to  irlve  Jurisdiction  to 
xte  court  in  tbe  absence  of  snob  notice.  North  v. 
.Jofilin.  59  Mich.  624. 

And  lack  of  notice  to  the  party,  or  to  his  rela- 
tions, wbo  are  friendly  to  bim.  Is  not  supplied  by 
bringriog  bim  to  tbe  Inqalsltion  merely  for  ezbibi- 
tion.  Ex  parte  Hlncbman,  4  Clark  (Pa.)  184.  Brigbt- 
ly,  181,  not«. 

But  in  Kentucky,  where  tbe  alleged  lunatic  was 
'  brougbt  into  court,  and  an  inquisition  beld  in  open 
<x)urt.  no  notice  or  writ  was  beld  necessary.    Lack- 
ey V.  Lackey,  8  B.  Mon.  107. 

In  Bogers  v.  Walker,  6  Pa.  871,  47  Am.  Deo.  470, 
whicb  beid  tbat  a  collateral  attack  could  not  be 
.made,  it  was  added  tbat  tbe  inquisition  was  act- 
ually traversed  by  plaintlff^s  next  friend,  and 
tbat  any  defect  of  notice  was  cured  by  tbe  appear- 
ance. 

CoOaUral  attack. 

In  tbe  case  last  named  It  was  held  tbat  lack  of 
iiotloe  to  tbe  alleged  lunatic  In  sucdi  a  case  could 
not  be  urged  collaterally  in  ejectment.  Bogers  v. 
"Walker,  supra. 

80  tbe  validity  of  a  sale  of  land  under  an  order  of 
court  by  a  guardian  appointed  under  an  mquisition 
of  lunacy  cannot  be  attacked  in  an  ejectment  suit 
•on  tbe  ground  tbat  tbe  inquisition  was  void  for 
.  lack  of  notice.  Dutcber  v.  HiU,  29  Mo.  £71,  77  Am. 
Dec.  672. 

But  in  this  case  tbe  supposed  lunatic  bad  recog- 
nized tbe  jurisdiction  of  the  court  by  applying  for 
his  discharge. 

^8  L.  R.  A. 


Want  of  tbe  prescribed  notice,  it  was  also  beld  in 
Kimball  v.  Fisk,  88  N.  H.  110, 76  Am.  Dec.  218,  would 
not  make  tbe  inquisition  absolutely  void  on  collat- 
eral attack.  But  in  this  case  notice  was  in  fact 
read  in  tbe  bearing  of  tbe  party,  but  was  not  given 
for  tbe  time  prescribed,  and  tbe  rlgbt  of  tbe  guar- 
dian was  upheld  in  an  action  of  trover. 
.  But  In  Alabama  tbe  invalidity  not  only  of  tbe 
appointment  but  also  of  tbe  proceedings  by  tbe 
guardian  tor  the  sale  of  tbe  lo nations  lands  results 
from  lack  of  notice  to  tbe  lunatic  of  tbe  inquest. 
Molten  V.  Henderson,  82  Ala.  428. 

Although  Bucb  sale  may  give  color  of  title  for  the 
purpose  of  adverse  possession.    Ibid, 

Tbe  rigbt  of  guardians  appointed  in  sucb  a  void 
proceeding  to  represent  tbe  lunatic  may  be  con- 
tested in  a  bill  of  equity  relating  to  the  luoatic^s 
estate.   Bslava  v.  Lepretre,  21  Ala.  504, 68  Am.  Dec 


Tbe  guardian^  judicial  settlement  is  also  void 
where  an  inquisition  was  without  notice  to  the  al- 
leged lunatic.    Moody  v.  Bibb,  60  Ala.  24B. 

Under  the  Indiana  statute,  wbich  does  not  re- 
quire notice,  tbe  lack  of  notice  to  tbe  alleged  luna- 
tic will  not  prevent  the  Inquest  from  beinir  a  valid 
judicial  proceeding,  so  that  false  testimony  given 
tbereon  may  be  ground  of  perjury.  Hutts  v. 
Hutts,  82  Ind.  214. 

In  the  absence  of  any  showing  to  fhe  contrary, 
tbe  court  is  bound  to  presume  in  such  a  case  tbat 
the  lunatic  was  present  or  bis  presence  dispensed 
with  by  tbe  court  as  required  by  statute.   Ittid, 

See  also  Gridley  v.  College  of  St.  Francis  Xavier, 
187  N.  T.  827. 

And  tbe  failure  of  the  record  to  show  notice  ia 
not  fatal  on  collateral  attack,  wbere  it  is  not  al- 
leged tbat  notice  d^w  not  given  to  tbe  relations  or 
friends  as  required  by  statute.  Willis  v.  WiUia,  IS 
Pa.  160. 
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on  that  interest  If  we  trpiit  It  as  a  contract  to 
eonyey,  passing  equitable  title,  of  course  there 
to  a  hen.  as  a  vendor  has  a  lien  for  purchase 
money  as  long  as  he  retains  title.  Tancey  v. 
Maiiek,  15  Gratt.  800,  and  citations.  If  an- 
other deed  were  made,  a  lien  could  be  reserved 
in  it.  for,  without  reserving  rjeht  in  a  sale  of 
realty  to  reserve  a  lien  in  the  final  deed  of  con- 
veyance, that  right  exists.  Findley  v.  Armr 
strong^  23  W.Va.  118.  The  vendor  can  never 
be  compelled  to  part  with  the  legal  title  with- 
out payment  or  security.  It  seems  to  be 
thought  in  this  case  that  it  is  a  deed  which 
creates  the  lien,  and,  as  the  paper  is  not  a  deed, 
it  creates  no  lien;  but  there  is  an  implied  lien 
spnngiog  from  the  sale,  existing  until  the  legal 
title  is  passed  by  deed,  and  that  deed,  reserv- 
ing it,  only  reserves  yet  an  already  existing 
antecedent  lien,  and  does  not  originate  it. 
That  paper,  so  far  as  it  might  be  deemed  nec- 
essary to  look  to  it,  is  connpetent  to  preserve 
that  iien.  But  the  sale  under  the  decree  was 
attended  with  a  lien.  The  court  only  directed 
the  leeal  title  to  pass  on  actual  payment,  or  by 
reservation  of  a  lien.  The  title  has  not  passed 
to  the  purchaser,  Elza  L.  Morgan,  and  the 
lien  exists.  The  commissioner  could  not  con- 
vey free  of  lien.  Pickenpaugh  took  it,  of 
course,  subject  to  the  lien,  because  he  took 
only  what  his  vendor,  Elza  L.  Morgan,  had, — 
an  equitable,  inchoate  title;  and,  also,  because 
he  16  affected  with  notice  of  incumbrance  on 
the  face  of  pnpers  under  which  Morgan  de- 
rived title,  and  both  decree  and  the  defective 
deed  told  of  the  Hen.  If,  as  sufrgested  in  the 
brief,  it  be  viewed  as  a  private  sale  by  the 

SuarHian.  the  same  principle  would  apply;  the 
en  would  exist. 

Time  is  relied  on  to  defeat  the  debt.  In  no 
view  can  this  position  prevail.  Viewed  as  a 
case  where  the  legal  title  has  not  passed  to  the 


vendee,  as  it  is  to  be  viewed,  the  statute  of 
limitations  has  no  application.  iJop^intv, 
Coekeiell,  2  Gratt.  88;  Banna  v.  Wiiton,  $ 
Gratt.  248,  46  Am.  Dec.  190.  The  aUtate  fat» 
no  application  to  a  lien  reserved  in  a  deed 
passing  legal  title.  JJuU  v.  Bull,  85  W.  Vs. 
155, 166;  Barton.  Ch.  Pr.  Ill,  note  6,  Thouph 
the  note  given  for  purchase  money  be  barretl 
as  a  personal  debt,  yet  the  lien  remaiua  unaf- 
fected by  the  statute  operative  against  tlie 
land.  OoU%  v.  Vf\ih&r%,  88  Gratt.  194.  Tbe 
statute,  perhaps,  is  not  intended  to  be  apeci- 
fically  relied  upon,  but  laches  and  stateness  of 
demand  are.  This  defense  csnnot  be  main- 
tained. One  note  fell  due  December  8.  Ib89, 
the  other  December  8,  1870,  and  thia  suit  be^ 
gan  May  17.  1887.  Only  a  presumption  of 
payment  of  twenty  years' would  operate,  and 
that  had  not  elapsed.  Besides,  that  ia  not  a 
positive  bar,  but  only  a  presumption  which 
may  be  repelled  by  proof  of  the  continued  ex- 
istence of  the  debt.  The  paper  signed  br 
Elza  L.  Morgan  July  6,  1880,  admiu  both 
notes  then  unpaid. 

As  to  release  dated  July  6,  18S0,  by  tbe 
mother  and  brothers  of  Evan  Morgan,  it  is 
contended  for  Pickenpaugh  as  precluding  a 
recovery  of  said  debt.  It  recites  the  sale; 
that  Omer  Johnson  had,  as  guardian,  never 
collected  the  two  purchase-money  notes  of 
Elza  L.  Mor^n;  that  recovery  waa  barred  as 
to  the  surety  in  them;  that  said  guardian  was 
not  at  fault  for  not  collecting  them,  as  bis 
omission  arose  out  of  an  agreement  between 
the  brothers  and  mother  of  Evan  Morgan  that 
Elza  L.  Morgan  should  keep  E?an  when  re- 
quired, and  have  enough  of  the  notes  applied 
to  reimburse  him;  and  then,  to  indemnify  and 
save  harmless  the  late  guardian,  Johnson,  said 
mother  and  brothers  released  him  from  all  lia- 
bility as  guardian  and  on  account  of  auch  sale- 


The  ffuardiansblp  5eioff  void  for  lack  of  Dotioe  is 
not  a  defense  to  a  suit  against  tbe  ward  personally. 
Hatbaway  v.  Clark,  6  Pick.  490. 

Tbn  question  of  collateral  attack  on  an  inquisi- 
tion for  lack  of  notice  is  manifestly  dependent 
upon  the  question  wbeiber  or  not  tbe  notice  is  a 
Jurisdictional  necessity,  or  wbether  the  lack  of  it 
Is  a  mere  irregularity. 

SuJ^feticv  0/  notice. 

Service  of  the  writ  of  arrest,  accordlnar  to  tbe 
atatute,  on  an  allcRed  lunatic  is  a  sufficient  notice 
of  the  proceedings.    Fore  v.  Fore,  44  Ala.  478. 

In  Rhode  Island  where  the  Intended  ward  is  a 
perBon  of  full  age,  he  Is  the  only  person  entitled  to 
notice  of  the  proceedings.  Gannon  v.  Doyle,  16  R. 
L  726;  Hamilcun  v.  Court  of  Probate  of  North 
Providence,  9  R.  L  804. 

But  notice  to  the  alleged  lunatic  and  one 
daujrhter  is  held  InRuffldent  in  He  Myers.  78  Mich. 
401,  where  three  sons  living  in  tbe  same  town  were 
not  notified,  although  the  statute  In  terms  did  not 
provide  for  notice  to  any  one  except  the  alleged 
iuoompetent. 

A  brother  of  the  allcfred  incompetent  person, 
who  holds  a  mortgage  belonging  to  the  incom- 
petent under  an  unrevoked  power  of  attorney, 
should  be  notified  of  proceedings  for  the  appoint- 
ment of  a  gunrdian  of  his  property.  Partello  v. 
Bolton,  79  Mich.  972L 

See  also  New  York  oaaea.  Re  Demelt,  27  Hun,  480 
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Re  Rogers,  9  Abb.  N.  a  841,  and  Re  Gook.  6  N.  T» 
Supp.  7!20. 

JlZTn^ZMi  coses. 

In  Ex  varU  Cranmer,  12  Ves.  Jr.  445,  Brskine* 
Ziord  Chancellor^  said :  **The  party  certainly  must 
be  present  at  tbe  execution  of  tbe  commission.  It 
Is  his  privilege.**— but  the  question  of  notioe  does 
not  seem  to  have  been  involvod. 

In  Ex  parte  Southcot.  2  Ves.  Sr.  401,  Ambl.  Ill,  a 
commission  was  Issued  as  to  tbe  lunacy  of  a  party 
beyond  the  sea,  but  as  to  notioe  It  was  merely  stated 
that  the  laying  hold  of  his  lands  is  notice  to  bim. 

Notice  given  to  one  who  acted  as  solicitor,  whom 
it  W8S  sworn  the  alleged  lunatic  distrusted,  wss 
given  In  Ex  parte  Hall,  7  Ves.  Jr.  261,  and  on  a 
petition  to  quash  the  proceedings  made  by  another 
person  who  was  Interested,  the  court  refused  to 
quash,  but  gave  leave  to  traverse. 

In  proceedings  to  adjudge  the  lunacv  of  a  non- 
resident, the  court  In  Re  Lanwame,  48  L.  T.  X.  S. 
668, 90  Week.  Rep.  759,  ordered  a  registered  letter 
to  be  sent  to  such  person,  and  another  to  a  stei^ 
father  with  whom  she  resided. 

These  cases  indicate  that  personal  notioe  to  the 
alleged  lunatic  is  not  regarded  as  a  jiurisdictional 
necessity  in  Bnirland.  This  accords  with  tbe  stat<^ 
mcnt  of  Shelf ord  In  his  Work  on  Lunacy  tbat  in 
ordinary  oases  notice  is  not  given  to  tbe  party  '*in« 
asmuch  as  such  proceedings  are  ex  parte  and  not 
conolusi  ee."  and  he  adds  that  **it  la  a  subject  of 
surprise*'  tbat  proceedings  of  this  kind  should  be 
taken  without  any  notice  to  the  pai-ty  to  be  affected 
or  some  of  bis  relativaa.  B>  A  B. 
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and  delar  of  collection  further  than  if  John- 
son should  coUect  said  notes.  Now,  the  whole 
purpose  of  this  instrument  was  to  release  the 
guardian,  not  Elza  L.  Morgan.  Instead  of 
releasing  him,  it  closed  with  a  proviso  lookine 
10  the  protmbility  of  the  collection  of  valid 
DOfefl.  As  to  any  agreement  between  the 
mother  and  brothers  of  Evan  Morgan,  how 
could  it  release  a  debt  due  him?  Who  eave 
them  power  to  stay  the  enforcement  oithe 
debt?  The  fact  that  they  would  be  distribu- 
tees in  the  event  of  Evan  Morgan's  death  gave 
tbem  DO  vested  interest  whatever  to  sell,  re- 
lease, or  in  any  manner  to  affect  the  debt*  The 
mother  of  Evan  Morgan  has  kept  him,  not 
Elza  L.  Morgan.  It  is  claimed  he  paid  ber 
f^ome  money  for  keeping  him.  She  positively 
denies  it  on  oath.  Why  did  not  Elza  Morgan 
give  evidence  of  it?  A  witness  states  a  cir- 
cumstance— ^a  mere  circumstance —tending 
slifirhily  to  show  the  probability  that  he  made 
a  payment;  but  it  is  inconclusive,  very  weak 
in  effect.  The  amount  is  not  shown.  He 
must  make  it  certain.  No  payment  of  the 
debt  by  Elza  L.  Morgan,  by  paying  Mrs. 
Morgan  for  keeping  Evan  or  otherwise,  is 
shown. 

The  argument  that  there  is  an  adequate 
remedy  by  suit  on  the  |;uardian's  bond,  for- 
bidding a  chancery  suit,  is  without  force. 
Equity  is  the  proper  forum  to  enforce  the  liens, 
and  it  is  proper  to  enforce  that  lien  to  collect 
the  debt  before  going  on  the  guardian  to  make 
good  the  debt.  There  stands  the  land  for  the 
debt.  The  ultimate  responsibility  rests  on 
Elza  L.  Morfran  and  the  land;  and  no  court  of 
justice  would  lodge  the  liability  in  the  first 
instance  on  tbe  guardian,  Johnson,  and  ex- 
onerate the  land,  at  the  instance  of  Elza  L. 
Morgan,  the  debtor,  who  agreed  to  pay  John- 
son, and  never  paid  him,  or,  at  Fickenpaugh's 
instance  claiming  under  Elza  L.  Morgan,  even 
without  the  existence  of  said  paper  releasing 
Johnson,  which  paper  Elza  L.  Morgan  exe- 
cuted; and  more  surely  yet  would  not  do  so  in 
Tiew  of  that  release.  With  what  justice  can 
he  or  one  claiming  under  him  ask  that  the 
liability,  at  the  first  step,  be  saddled  on  John- 
son? To  do  so  would  be  inequitable,  and 
against  the  contract  of  the  parries. 

It  is  suggesed,  if  I  am  not  in  error  as  to 
tbe  brit'f  or  counsel,  that  there  is  no  privity 
between  the  plaintiff  and  Elza  L.  Morgan  and 
Pickenpau(?b.  as  the  notes  were  made  to  John- 
son as  ruardian.  If  it  is  meant  to  say  that  be- 
cause the  notes  were  made  to  Johnson,  a  law- 
ful committee  of  Evan  Morgan  cannot  sue  on 
tbem.  I  cannot  concur  in  tbat  view.  When 
the  guardianship  ended,  upon  the  majority  of 
Evan  Morgan,  he  was  entitled  to  the  debt,  and 
even  if  we  could  say  that  the  legal  title  to  the 
debt  under  the  notes  was  in  Jobnsnn,  which  I 
doubt  (but  have  not  examined  tbe  question, 
because  iinmntcriiil),  I  am  very  sure  that  a 
court  of  equity  would  entertain  a  suit  by  a 
lawful  comuiittee,  and  having  Johnson  and 
other  proper  parties  before  it,  would  decree  the 
debt  into  the  bands  of  the  committee. 

T!u  decree  U  reversed  and  tke  biU  dismissed, 
without  prejudice  to  any  other  suit  by  Evan 
Morgan  «.r  any  lawful  committee.  No  preju- 
dice airainst  the  collection  of  the  debt  shall  re- 
sult from  Ibis  decisioa 
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Dent,  J.,  dissenting: 

In  so  far  as  the  foregoing  decision  Is  in  ef* 
feet  a  determination  that  a  conceded  idiot  must 
have  notice  before  the  clerk  of  the  county 
court  can  appoint  a  committee  for  him,  I  can- 
not concur.  "  An  idoit  or  natural  fool  is  one- 
that  hath  had  no  understandim;  from  his  nativ- 
ity, and  therefore  is  presumed  never  likely  to 
attain  any."  1  Bl.  Com.  301.  "An  idiot  is 
known  by  his  perpetual  infirmity  of  nature,  a. 
nativitate,  for  he  never  had  any  sense  or  under- 
standing." Elwell,  Lead.  Cas.  528.  ''Idiots 
are  classified  by  themselves  as  mental  infants 
with  congenital  obstacles  to  development." 
Ordronaux,  Judicial  Aspects  of  Insanity,  50. 
Evan  Morgan  is  conceded  in  this  case  to  be  a. 
helpless  idiot  from  his  birth,  never  having^ 
been  able  to  hear,  speak,  or  take  care  of  him- 
self. This  is  undeniable.  Such  being  his  un- 
disputed  state,  a  committee  was  appointed  for 
him  by  the  clerk  of  the  county  court  of  Tay- 
lor county  at  the  instance  of  those  having  hin^ 
in  charge.  This  appointment  is  held  void  be- 
cause the  order  of  the  clerk  does  not  show 
that  the  idiot  had  been  served  with  notice  f 
Why  give  him  notice?  His  capacity  wa» 
less  than  a  child's  three  months  old,  yet 
the  court  could  hardly  hold  that  a  child 
of  such  an  age  must  have  notice  before  a. 
guardian  could  be  appointed  for  it.  A  duml> 
brute  has  more  intelligence,  and  a  notice  served 
on  such  would  be  just  as  effective.  Tbe  court 
answers,  '*  80  tbat,  in  case  he  is  not  an  idiot  or 
his  sanity  is  in  question,  he  mav  defend  him> 
self."  In  cases  of  doubtful  sanity  or  insanity 
the  clerk  has  no  jurisdiction,  and  an  order  ap- 
pointing a  comniittee  made  by  him,  with  or 
without  notice,  would  be  a  nullity  just  as  if  b& 
should  appoint  a  guardian  for  an  adult.  The 
jurisdiction  in  cases  of  suspected  insanity  is 
conferred  exclusively  on  justices  and  the  cir- 
cuit courts  by  sections  9,  88-35,  chap.  08,  of  th& 
Code,  and  there  is  no  statutory  enactment  con- 
ferring such  jurisdiction  on  county  courts  or 
their  clerks.  The  clerk  acts  merely  in  a  min- 
isterial capacity  in  appointing  a  committee  for 
a  known  idiot,  and  therefore  a  notice  is  neither 
required  nor  would  it  be  otherwise  than  use- 
less. An  idiot  needs  no  adjudication  to  estab- 
lish the  fact  that  he  is  so  by  nature,  knowu 
and  recognized  by  idl  men;  and  whenever  no- 
tice is  necessary,  the  clerk  is  without  jurisdic- 
tion, and  his  proceedings  are  void,  as  the  sub- 
ject of  the  notice  would  not  be  an  idiot.  It  is 
true  that  this  court  in  the  case  of  Lance  v.  Mc- 
Coy y  84  W.  Ya.  416,  under  a  misconception  of 
the  jurisdiction  of  the  county  court,  finding  a. 
supposed  hiatus  in  the  law  proceeded  to  legis- 
late, at  least  impliedly,  in  favor  of  the  juris- 
diction of  said  court  in  cases  of  suspected  ^ 
insanity,  and  enacted,  by  a  kind  of  parity  of 
reasoning,  that  the  county  court  should  not 
appoint  a  committee  without  first  giving  five 
days*  notice  to  the  suspected;  and  now,  by  this 
decision,  the  provisions  of  this  enactment  are 
extended  to  include  well-known  idiots  as  well 
as  suspected  lunatics,  not,  however,  for  the 
purpose,  in  its  result,  of  protecting  the  idiot 
or  his  estate,  but  to  allow  the  appellant  to  es- 
cape his  liability  temporarily,  with  tbe  sure 
promise  of  bringing  him  to  certain  justice  later 
on.  The  justification  of  this  exercise  of  legisla- 
tive functions  is  section  24,  art.  8,  of  the  Consti- 
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tution,  to  wit :  "  Tbej  sball  have  JuriRdiction 
in  all  matters  of  probate,  tbe  appoiolment 
«nd  qualification  of  persoual  representatives, 
^uiirdians,  committees,  and  curators."  And 
Ibis  is  construed,  witbout  legislative  enact- 
ment, to  include  autbority  to  examine  into 
•cases  of  suspected  insanity.  Tbe  legislature 
<iid  not  so  consider  it.  and  bence  it  conferred 
•exclusive  power  in  sucb  cases  on  tbe  justices  of 
tbe  circuit  cnurrs.  If  it  bad  deemed  it  wise 
or  necessary  to  do  so,  it  would  bave  conferred 


tbis  power  on  tbe  county  courts  by  le^islatlTt 
eMHciiiient,  as  it  was  formerly  under  the  laws 
of  Virginia,  but  never  bas  been  the  hiw  of  tbia 
state,  except  by  judicial  construction  as  afore- 
said, directly  in  contravention  of  tbe  will  of 
tbe  legislature.  To  my  mind,  such  decisiona 
as  these  are  unjustifiable  and  unneceeaary 
usurpation  of  legislative  powers  on  tbe  part  of 
tbis  coiiit.  As  to  tbe  laws  of  Yirfiinuip 
Code  I860,  chap.  85,  gj^  60-53. 
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Grace  Howard  POTTER  et  ah 

«. 

THE  MAJESTIC,  Ocean  Steamship  Naviga- 
tion Co.,  Claimant,  AppU 

(80  Fed.  Kep.  ttBS.) 

1.  A  eontraet  for  traiisi»ortation  trout 
IdTorpool  to  New  Torl^  made  in  £ii^ 


land  between  a  dtisen  of  the  United  States  and 
a  Britlsb  shipowner,  is  an  Kngliah  contract  gov- 
emed  by  the  laws  of  Bng land,  in  tbe  abeenoe  of 
anythiQff  to  show  an  intent  that  itistobeooo* 
trolled  by  tbe  law  of  the  United  States. 

8.  A  oondition  restrletinir  the  liabUitj 
of  »  steamship  company  to  a  passen- 
£^r  by  exempting  it  firom  HablHty  for 

perils  of  the  sea  and  ne£rll^aoe  in  nayiiratioo. 


NOTS.— JVotiee  to  panenger  of  eovxKttons  <m  UckeL 
It  is  plain  that  when  a  ticket  is  sierned  by  a  pur- 
•chaser  conditions  therein  are  to  t)e  regarded  as  part 
-of  the  contract  of  transportation,  and  no  question 
-of  notice  to  the  passen^rer  by  stipulations  therein 
^  really  left  open. 

The  question  whether  or  not  a  ticket  constitutes 
«  contract  is  somewhat  related  to  the  question  of 
notice  to  tbe  passenger  of  stipulations  printed  on 
'the  ticket,  but  is,  nevertheless,  not  the  same  ques- 
tion and  is  presented  in  different  phases,  as  for  in- 
>  stance  in  respect  to  oral  evidence  to  show  what  tbe 
•contract  of  transportation  was.    No  attempt  to 
•consider  this  question  of  the  nature  of  a  ticket  as 
a  contract  is  made  here,  except  so  far  as  it  ia  in- 
volved in  the  question  of  notice. 

SUaiTMhiV  (ielretfi. 

A  steamship  ticket  entitled  ^*  Passengrer  contract 
ticket,*^  at  the  bottom  of  which  appears  the  words, 
"Thepasseager^s  lugrgage  is  carried  only  on  the 

•conditions  on  the  back  hereof,"  while  on  the  back 
was  found  among  other  tbluMS  a  provision  that  the 
company  was  not  liable  for  loss  of  or  injury  to  the 
passenger  or  his  luggage,  or  delay  in  the  voyage 
from  any  cause,  was  held  to  constitute  notice  to 
tbe  passenger,  although  he  did  not  sign  the  ticket, 
and  there  was  a  blank  space  for  his  signature  and 
It  was  signed  by  the  agent  of  the  carrier.  Fonseca 
Y.  Cunard  SS.  Go.  (Maps.)  12  L.  R.  A.  840. 

In  this  case  the  action  was  for  loss  of  the  passen* 
ger*8  trunk,  but  recovery  was  denied. 

A  ticket  for  passage  to  Europe,  all  printed  on 
one  side  of  the  paper  above  the  signature  of  the 
carrler*s  ageftt,  was  held  to  give  notice  of  its  pro- 
visiODs  as  to  baggage  to  a  passenger  who  had  for 
several  dajrs  betore  starting  on  tbe  voyage  bad 
possession  of  the  ticket.    Steers  v.  Liverpool,  N.  Y. 

-A  P.  S.  8.  Co.  57  N.  r.  1,  15  Am.  Rep.  463. 

The  court  said  in  tbis  case  that  it  could  **take 
notice  that  an  acknowledgment  for  a  voyasre  across 
the  ocean  is  a  matter  of  more  deliberation  and  at- 
tention than  buying  a  railroad  ticket  or  taking  an 
express  company's  receipt  for  buggage  or  tor 
freight.**  The  contract  in  question  limited  liabil- 
ity for  loss  or  damage  to  traggage,  except  in  case 

'Of  gro8s  negligence,  and  limited  the  amount  of 
liability  to  $60  In  any  event,  unless  a  bill  of  lading 

-or  receipt  therefor  was  signed  specifying  tbe  ar- 
ticles and  their  respective  values,  with  a  pro- 
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vision  that  money,  jewelry,  and  valuables  were 
entirely  at  the  passenger's  risk  unless  placed  la 
tbe  company's  charge  and  a  bill  of  lading:  or  re- 
ceipt signed  therefor. 

That  an  exemption  from  liability  for  baggage  in 
a  ticket  for  an  ocean  voyage,  unless  bills  of  lading 
are  signed  therefor,  is  binding  on  the  passenger,  is 
decided  in  Wilton  y.  i^tlando  Royal  Bfail  Steam 
Nav.  Go.  10  C.  R  N.  S.  458,  but  the  ticket  la  treated 
as  a  contract  and  there  is  no  discussion  in  respect 
to  the  passenger's  notice  of  the  oondiUon«  tSee 
also  Nevins  v.  Bay  State  &  B.  Go.  im^rcu  ■ 

BaUroad  tkkeU. 

Special  terms  and  conditions  printed  on  railroad 
tickets  are  not  binding  on  passengers  who  are  un- 
able to  read  or  understand  the  language.  In  the 
absence  of  any  explanation,  or  of  calling  their  at- 
tention to  the  provisions.  Mauritz  v.  New  York, 
L.  E.  &  W.  R.  Go.  S3  Fed.  Rep.  765. 

So  notice  on  a  railroad  ticket  that  the  baggage  is 
at  the  owner's  risk  is  not  binding  on  a  passenger  if 
he  is  ignorant  of  the  language.  Camden  fr  A.  B. 
Go.  V.  Baldauf ,  10  Pa.  VI. 

The  mere  delivery  of  a  ticket  which  has  a  notice 
printed  on  the  back  of  it  does  not  raise  a  presump- 
tion of  law  that  the  passenger  has  actual  notice  of 
it;  but  this  may  be  a  question  for  tbe  Jury  under 
the  circumstances.  Wilson  v.  Chesapeake  fr  0.  R. 
Co.  21  Gratt  864. 

Thus  a  condition  on  the  back  of  a  railroad  ticket 
limiting  liability  for  baggage  is  not  notice  to  a 
passenger  as  a  matter  of  law,  but  tbe  question  of 
notice  may  be  left  to  tbe  Jary.  Brown  y.  Bsstern 
R.  Co.  11  Gush.  07. 

The  words  ^*Look  on  the  back**  printed  on  tbe 
face  of  a  railroad  ticket  are  not  sulficlent  as  matter 
of  law  to  charge  the  passenger  with  notice  of  a 
stipulation  on  tbe  back  of  the  ticket  limiting  lia- 
bility for  baggage,  but  the  question  of  notice  may 
be  submitted  to  the  jury  as  one  of  fact.  Malone  v. 
Boston  &  W.  EL  Corp.  12  Gray.  888.  74  Am.  Dec.  596. 

And  a  mere  notice,  although  on  the  face  of  tbe 
tlcket^as  to  tbe  terms  upon  which  a  pe«senger1s  bag- 
gage will  be  carried  do  not  constitute  a  part  of  bis 
contract  with  ihe  railroad  company  or  limit  the 
liability  of  tbe  carrier.  Rawson  ▼.  Pennsylvania 
R.  Co.  48  N.  Y.  212.  »  Am.  Rep.  543. 

In  Nevins  v.  Bay  State  S.  B.  Co.,  4  Bosw.  S2S,  it 
was  held  that  a  memorandum  on  a  ticket  limitlog 


See  also  25  L.  R.  A.  401;  43  L.  R.  A.  140;  46  L.  R.  A.  614. 
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among  otber  things.  Is  so  material  a  restriction 
of  a  carrier's  liability  ^hat  it  cannot  be  made  by 
notice  on  the  back  ot  a  steamship  contract  Ucket, 
altliough  the  words  '* See  back"  are  conspicu- 
ously placed  on  the  face  of  the  ticket. 

^.   A  refB^ulibtioii  limiting^  the  amomit  of 
liability  for  injuries  to  haggs^g^  ot  a 

passenger  may  be  made  by  notice  on  the  back  of 
a  steamship  contract  ticket,  where  attention  is 
directed  thereto  by  the  words  '*  See  back  "  con< 
apicuously  printed  on  the  face  of  the  ticket,  since 
the  carrier^s  liability  as  to  bagflrage  not  being  ex- 
actly defined  may  be  made  dc^nite  and  certain 
by  reasonable  restrictions.  Reversed,  166  U.  6. 
3T5,4lL.ed.  1039. 

(March  12, 18M.) 

APPEAL  by  the  claimant  of  The  Majestic 
from  a  decree  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of 
ISTew  York  Id  favor  of  libelants  in  a  libel  to 
xecover  for  an  injury  to  libelants'  bageage, 
^which  was  alleged  to  have  been  caused  oy 
•defendant's  negligence.     Modified, 

The  facts  are  stated  in  the  opinion. 

Ar^'ued  before  Lacombe  and  Shipman,  Ctr- 
^uit  Judges, 


Mr,  Everett  T.  Wheeler  for  appellant. 
Mr.  Willard   Parker   Butler  for  ap- 
pellees. 

Shipman*  Cireuit  Jvdffe,  delivered  the 
opinion  of  the  court : 

The  two  ladies  and  their  maid  who  are  the 
three  libelants  took  passage  on  January  20, 
1892,  at  Liverpool  for  New  York,  on  board 
the  steamer  Majestic.  The  vessel  arrived  in 
New  York  on  January  28.  The  contents  of 
their  trunks  were  found  to  have  been  satu- 
rated with  salt  water,  and  to  have  been  dam- 
aged to  the  amount  of  $2,828.60.  The  bag- 
gage was  stowed  in  compartment  No.  8  of 
the  orlop  deck,  where  the  mails  were  also 
stowed.  This  compartment  is  about  25  feet 
in  length,  has  watertight  bulkheads  at  each 
end,  and  is  ordinarily  a  safe  and  convenient 
place  for  the  baggage  of  passengers.  On  the 
morning  of  January  25,  1892,  there  was  a 

Sretty  rough  sea,  and  from  7  to  8  o'clock  A. 
[.  the  vessel  passed  through  a  quantity  of 
wreckage,  apparently  broken  planks,  and 
about  8  o'clock  A.  M.  it  was  found  that  the 
after  port  in  No.  8  had  been  broken,  and  that 


liability  as  to  bag£raffe  is  not  a  contract.  In  this 
•case  the  ticket  was  from  Boston  to  New  York  part^ 
Ij  by  rail  and  partly  by  steamboat. 

In  Baltimore  &  O.  K.  Go.  v.  Campbell,  36  Ohio  St. 

•447, 88  Am.  Rep.  617,  also  it  was  held  that  notice  on 

A  railroad  ticket  or  baggage  check  attemptiog  to 

limit  liability  for'  baggage  is  not  binding  on  the 

.fMissenger* 

A  limitation  in  a  ticket  called  "a  special  limited 
-ticket**  as  to  the  amount  of  liability  for  baggage 
is  not  necessarily  notice  to  a  passenger  who  does 
not  sign  the  ticket,  although  there  is  a  blank  for 
bis  signature.  Kansas  City,  St.  J.  ft  O.  B.  B.  Co. 
T.  Rodebaugh,  88  Kan.  46. 

The  court  says  **the  object  of  that  blank  space 
tieing  lef  c  there  was,  doubtless,  that  the  attention 
of  a  purchaser  might  be  called  to  the  conditions  of 
the  ticket,  and  when  called  to  sign  it  he  would 
then  know  Its  concents.  This  would  constitute  a 
'Contract  between  them,  but  without  It  there  would 
be  no  contract  and  no  restriction  or  limitation  of 
4he  liability  of  the  company.** 

A  restriction  in  small  type  on  an  omnibus  check 
-for  baggage,  on  which  the  general  object  of  the 
«heck  is  emblazoned  in  large  letters  is  notsufiScient 
notice  to  the  passenger  of  the  restriction,  although 
t)y  the  law  of  Pennsylvania  a  general  notice  may 
•operate  to  restrict  iiabUlty.  Yerner  y.  Sweitzer,  82 
Pa.  208. 

A  limitation  on  a  railroad  baggage  check  of  the 
.amount  of  liability  for  baggage  does  not  constitute 
nodce  to  the  passenger.    Indianapolis  &  0.  B.  Cf). 
▼.  Cox, :»  Ind.  a60,  05  Am.  Dec.  640. 

A  baggage  receipt  given  In  exchange  for  a  check 
to  a  passeoger  on  a  railroad  train  does  not  consti- 
tute a  contract.  Madan  y.  Sherrard,  10  Jones  &  8. 
S53. 

Merely  putting  into  the  hands  of  a  passenger  e 
card  in  exchange  for  baggage  checks  which  con- 
tained a  stipulation  limiting  liability  In  addition  t« 
the  numbers  representing  the  baggage,  the  namt 
of  the  exprespman,  and  an  advertisement  of  hn 
business,  does  not  charge  the  passenger  withnotici 
'Of  the  limitation.  Prentice  y.  Decker,  49  Barb.  21 
lilmburger  y.  Westcott.  Id.  283. 

A  receipt  from  the  messenger  of  a  baggage  ex 
.press  company  taken  by  a  passenger,  whosurren 
ders  to  him  his  checks  for  baggage  while  on  a  rai. 
•road  train^  is  not  binding  on  the  paspenger  as 
-contract  restricting  the  amount  of  liability  for  thv 
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baggage,  unless  extra  charge  is  paid,  where  the 
passenger  did  not  know  of  such  condition  and  It 
was  printed  obscurely,  although  on  one  end  of  the 
receipt  were  plainly  printed  the  words  **Bead  this 
receipt.**  Blossom  y.  Dodd,  48  N.  Y.  264, 8  Am.  Hep. 
70L 

A  receipt  for  a  check  given  by  a  baggage  transfer 
clerk  to  a  girl  who,  after  delivering  her  check,  bad 
come  back  and  asked  for  a  receipt,  was  held  not 
notice  to  her  of  a  stipulation  therein  limiting  lia- 
bility to  the  sum  of  $100.  The  court  said  that  if  the 
clerk  could  not  properly  give  what  was  asked  for. 
he  should  have  so  explained,  and  held  there  was  no 
implied  assent  on  her  part  suflBcient  to  create  a 
contract.    Woodruff  v.  Sherrard,  9  Hun,  822. 

A  ticket  for  luggage  deposited  In  a  railway  cloak 
room,  which  contained  a  condition  limiting  liability 
was  held .  binding  on  the  passenger  In  Harris  v. 
Great  Western  EL  Co.  L.  K.  1  Q.  B.  Dlv.  515, 46 1*  J. 
Q.  B.  729,  34  L.  T.  N.  8.  647,  25  Week.  Hep.  68.  In 
this  case  the  passenger  sold  he  did  not  read  the 
conditions,  gave  them  no  thought,  but  admitted 
that  he  believed  there  were  conditions  on  such 
tickets. 

And  this  is  regarded  as  material  in  the  later  case 
of  Parker  y.  South  Eastern  B.  Co.,  L.  R.  2  C.  P.  Dlv. 
416, 46  L.  J.CP.  468,  87  L.T.  N.  S.  540,  25  Week.  Rep. 
564,  in  which  it  was  held  by  two  of  the  three  Judges 
that  If  a  passenger  had  no  Information,  or  good 
reason  to  believe  that  there  were  any  conditions  on 
such  a  ticket,  he  was  not  bound  to  read  the  ticket 
to  ascertam  the  fact. 

That  a  railway  ticket  from  London  to  Paris,  stip- 
ulating against  liability  of  a  carrier  beyond  its  own 
line,  binds  the  passenger  according  to  Its  terms, 
although  he  did  not  sign  it,  was  decided  in  Zunz  v. 
3outh-Eastem  R.  Co.  L.  R.  4  Q.  B.  544, 88  L.  J.  Q.  B 
JOe,  20  L.  T.  N.  S.  878,  and  I«oi  d  Cockburn  said  thaD 
while  it  might  appear  hard  that  smaU  print  condi- 
Jons  should  Dlnd  a  man  when  he  only  obtained  his 
ticket  at  the  last  minute  and  was  nine  times  out  of 
«n  hustled  out  of  his  place  by  the  next  man,  the 
jourt  was  k)Ound  by  the  authorities  to  hold  that 
.vhen  a  man  takes  a  ticket  with  conditions  on  it,  he 
nust  be  presumed  to  know  the  contents  and  be 
iound  by  them. 

But  In  Henderson  y.  Stevenson,  2  H.  L.  So.  App. 

:as.  470,  32  L.  T.  N.  8.  709.  this  statement  of  Loir^ 

;ockbum*s  is  criticised  as  not  supported  by  an- 

.uorlttos.    In  that  case  the  house  of  lords  held  that 
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a  large  quantity  of  water  had  entered  and 
damaged  the  mails  and  luggaee.  There  were 
three  port  holes  on  each  side  of  the  com- 
partment, which  were  closed  in  the  usual 
way,  with  thick  glass,  and  an  iron  cover  or 
** dummy,"  screwed  up  tightly.  The  glass 
was  broken  in  many  fragments,  and  the 
iron  dummy  was  forced  from  its  bin/?es,  and 
turned  back, — an  accident  wbich  could  not 
have  been  caused  by  the  sea  alone.  The  ports 
are  examined  at  the  commencement  ox  the 
voyage  in  Liverpool.  The  chief  officer  of  the 
ship  was  at  this  compartment  the  day  after 
the  vessel  left  Queenstown.  It  was  the  cus- 
tom to  inspect  the  baggage  rooms  after  heavy 
weather,  and  accordingly  the  chief  officer 
opened  the  door  on  the  morning  of  January 
25,  and  discovered,  by  the  wash  of  water, 
that  an  accident  and  injury  bad  taken  place. 
The  facts  that  the  glass  was  splinterea  into 
many  fragments,  and  that  the  iron  dummy 
was  forced  from  the  hinges,  and  thrown  back- 
ward, show  that  the  accident  must  liave  been 
caused  by  a  violent  blow  coming  from  the 
ocean.  It  is  reasonable  to  infer  that  it  was 
caused  by  an  apparent  and  adequate  cause, 


rather  than  by  one  which  rests  entirely  upoa 
surmise,  and  we  are  therefore  led  to  oonclude 
that  a  blow  from  one  of  the  floating  p1ank» 
inflicted  the  injury.  The  district  jud^e  was 
of  opinion,  assuming  that  the  accident  was- 
caused  by  wreckage,  that  the  ^ip  must  be 
deemed  guilty  of  negligence  in  not  checking 
her  speed  when  passing  through  material  cap- 
able of  inflicting  such  damage.  If  such  an 
injury  could  have  been  anticipated,  the  speed 
should  have  been  slackened,  out  it  is  appar- 
ent that  the  injury  was  of  an  extraordinary 
character,  and  that  the  propriety  of  taking- 
precautions  to  avoid  it  would  not  naturaily 
iiave  occurred  to  the  mind.  It  was  an  unan- 
ticipated peril  of  the  sea. 

The  questions  in  the  case  which  are  of  g[en> 
eral  importance  arise  upon  alleged  limita- 
tions of  the  carrier's  liabilitv,  which  are  ex- 
pressed in  the  notice  printedf  upon  the  back. 
of  the  libelant's  ticket.  '  One  ticket  was  pur- 
chased in  England,  i^d  was  issued  to  the 
three  libelants.  It  was  a  maritime  contract, 
for  the  performance  of  which  the  ship  becaiiie 
liable,  entered  into  by  a  common  carrier  by 
sea,  the  terms  of  which  were  expressed   ib 


a  notloe  limiting  liability  as  to  hagvage  printed  on 
the  back  of  a  ticket,  which  bad  on  its  face  only  the 
words  **Dablin  y,  Whitehaven**  was  not  binding  on 
the  passenRer. 

But  where  a  seoond-claas  railroad  ticket  from 
XiOndon  to  Paris  and  return  consisted  of  a  little 
book  of  coupons,  the  whole  book  was  held  to  con- 
stitute a  contract,  and  a  condition  on  the  inside  of 
the  cover  iimitinff  the  carrler*8  liability  to  its  own 
line  was  held  blDding,  althouRh  the  paasenjrer  had 
not  read  it*  Burke  v.  South- Eastern  R.  Co.  L.  R.  5 
C.  P.  Div.  1,  40  L.  J.  G.  P.  107,  41  L.  T.  N.  8.  654,  28 
Week.  Bep.  806. 44  J.  P.  288.  The  case  of  Henderson 
V.  StevenFoo  was  dlstinflrulshed  on  the  facts. 

One  who  received  a  mileage  ticket  without  actual 
knowledge  of  conditions  therein,  one  of  which  re- 
quired his  signature  to  the  ticket,  is  not  chargeable 
with  notice  of  the  condition,  and  the  carrier  waives 
It  by  delivering  the  ticket  and  allowing  him  to  use 
it  several  trips  before  objecting.  Kent  v.  Bal- 
timore &  O.  B.  Go.  45  Ohio  St.  284. 

This  case  is  very  near  the  line  of  oases  f ollowiog 
In  wbich  on  the  other  hand  a  passemter  is  held 
ohargeable  with  notice  of  conditions  In  tickets  pur- 
chased at  reduced  rates. 

Where  a  special  excursion  ticket  had  on  its  face 
a  notice  to  purchaser  in  large  letters  requiring  the 
ticket  to  be  stamped  at  destination  before  it  could 
be  accepted  for  return  trip  on  presentation  by  the 
original  purchaser,  it  was  held  that  the  passenger 
was  oharired  with  notice  and  that  it  was  his  duty  to 
Inform  himself  of  tbe  existence  of  the  condition 
and  comply  with  its  terms.  Bowers  v.  Pittsburgh, 
Ft.  W.  &  C.  R.  Co.  158  Pa.  302. 

In  i^bram  v.  Gulf,  C.  &  S.  F.  B.  Co.,  88  Tex.  61,  it 
was  held  that  a  passenger  was  rightly  put  off  for 
failure  to  have  himself  identifled  as  n  quired  by  a 
condition  in  bis  ticket  before  offering  it  on  a  return 
trip,  although  be  had  not  signed  the  contract, 
wbich  was  made  out  in  form  for  his  signature.  Rut 
the  court  declares  that  if  he  was  in  fact  ignorant  of 
the  conditions  of  tbe  ticket,  and  had  been  misled 
by  the  agent  who  sold  it  to  him  in  regard  to  the 
necessity  of  being  i«1entifled  as  the  ticket  required, 
be  would  be  entitled  to  ride  on  the  ticket,  and 
under  proper  pleadings  could  show  these  facts  in 
avoidance  of  his  fnf^nre  to  comply  with  the  re- 
quirements of  the  t    .iet 

The  validity  of  a  stipulation  In  a  ticket  sold  at  a 
reduced  rate  that  in  order  to  make  it  valid  for  a 
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return  passage  the  purchaser  must  identify  himsaelf 
at  bis  destination  and  sign  a  contract  that  be  is  tbe- 
original  purchaser  is  upheld  in  Bdwards  v.  Lake 
Shore  &  M.  S.  B.  Co.,  81  Mich.  864,  in  which  tbe  pas- 
senger attempted  to  ride  without  complying  with 
these  conditions  on  tbe  return  trip,  but  In  wbicb 
nothing  is  said  about  tbe  effect  of  this  stipulation 
as  notice  to  him,  although  it  is  said  that  the  condi> 
tlons  reisted  upon  a  consideration  In  the  reduced 
rate  of  fare. 

One  who  purchases  tickets  of  a  broker  at  lee» 
than  the  regular  fare,  although  he  is  not  required 
to  sign  the  contract  in  the  usual  way,  is  bound  by 
tbe  terms  of  the  contract  on  the  ticket  prohibiting 
its  transfer.  Drummond  v.  Southern  Pac.  R.  Co.  r 
Utah,  118.  In  addition  to  the  terms  of  the  ticket  as 
notice,  it  was  said  in  this  cade  that  the  fact  that  tbe 
broker  gave  the  passenger  a  letter  to  tbe  conduc- 
tor was  sufficient  to  suggest  suspicion  as  to  the  va> 
lidity  of  the  tickets 

Where  a  ticket  Is  sold  at  less  than  tbe  usual  rates*, 
on  the  condition  that  it  shall  not  be  used  after  a 
limited  time,  if  the  passenger  accepts  and  uses  it  he- 
makes  a  contract  with  the  company  aooording  to- 
the  terms  stated,  and  the  reduction  in  tbe  race  is 
the  consideration  for  his  contract.  Pennington  v. 
Philadelphia.  W.  &  B.  R.  Co.  62  Md.  8R. 

The  court  said  in  this  case  that  there  was  evi- 
dence that  tbe  passenger  did  not  read  the  tlckec 
but  that  he  bad  ample  opportunity  to  read  ft  if  he 
had  chosen  to  do  so,  and  that  be  oonJd  not  on  any 
principle  hold  tbe  railroad  oompany  to  any  teraw 
except  those  stated. 

It  was  also  said  *^hat  if  there  was  a  oontraot  these 
terms  were  embraced  in  It;  If  there  was  no  ocn- 
tract  he  had  no  right  to  the  reduction  In  the  fare." 

Where  the  words  **Gk>od  for  this  day  only**  were 
plainly  printed  on  tbe  face  of  a  raihroad  ticket 
which  a  passenger  had  in  his  possepslon  for  several 
days,  it  was  presumed  that  he  had  knowledge  of 
them,  but  it  was  said  that  whether  be  did  or  not,  he 
knew  that  be  was  bound  to  pay  his  tare  or  present 
a  suitable  voucher,  and  that  a  passenger  should  sef 
to  it,  if  he  prefers  not  to  pay  in  the  cars,  that  he 
has  a  proper  voucher.  Elmore  v.  Sands,  M  N.  T. 
512, 18  Am.  Rep.  617. 

A  ticket  having  on  its  face  stamped  In  red  ink  tbe 
words  **Good  only  two  days  after  date*^  wbich  the 
passenger  purchased  from  a  connecting  road  under 
an  arrangement  between  the  carriers  for  the  ssls 


5891 


POTTSB  ▼.  Tfl8  MAJASTia 


74» 


-writing.  The  portion  relating  to  the  con- 
irHiCt  was  hearied  "  Cabin  Passenger's  Contract 
Ticket."  Then  follow  the  words:  "These 
<lirections  and  the  notices  to  passengers  be- 
low form  part  of,  and  must  appear  on,  each 
•contract  ticket."  Five  "directions"  which 
«re  required  by  the  British  merchant  ship- 
ping act  are  then  inserted.  The  undertaking 
'or  agreement  of  the  steamship  company  is 
sxexl  printed.  The  part  of  this  agreement 
^which  is  Important  to  this  case  is  as  fol- 
lows" :  "  In  consideration  of  the  sum  of  £124 
10,  I  hereby  agree  with  the  person  named  in 
the  margin  hereof  that  such  person  shall  be 
prorided  with  first-class  cabin  passage  in  the 
«boTe-named  British  ste-amship,  to  sail  from 
Xhe  port  of  Liverpool  for  the  port  of  New 
York,  in  North  America,  with  not  less  than 
twenty  cubical  feet  for  luggage  for  each  per- 
son ;  .  .  .  and  I  further  engage  to  land 
the  person  aforesaid  with  their  luggage  at 
the  last-mentioned  port,  free  of  charge  be- 
yond the  passage  money  aforesaid.  For  and 
on  behalf  of  the  Oceanic  Steam  Navigation 
•Company,  Limited,  of  Great  Britain. 

"Thomas  Henry  Ismay, 
"Per  R.  Martckellell.* 


The  last  name  was  written.  Then  follow 
two  notices  to  cabin  passengers,  and  a  cau- 
tion in  regard  to  the  care  of  their  baggage 
and  valuables.  At  the  bottom  of  the  face  of 
the  ticket  are  the  words,  in  conspicuous, 
black -faced  type,  "See  back."  Upon  the 
back  of  the  ticket  are  the  words:  "Notice 
to  Passengers.  This  contract  is  made  sub- 
ject to  the  following  conditions."  Seven 
important'  conditions  are  then  stated.  The 
third,  fourth,  and  seventh  are  as  follows : 

"  (8)  Neither  the  shipowner  nor  the  passage 
broker  or  agent  is  responsible  for  loss  of  or 
injury  to  the  passenger  or  his  luggage  or 
personal  effects,  or  delay  on  the  yoyage,~aris- 
mg  from  steam,  latent  defects  in  the  steamer, 
her  machinery,  gear,  or  fittings,  or  from  act 
of  God,  queen's  enemies,  perils  of  the  sea  or 
rivers,  restraints  of  princes,  rulers,  and  peo- 
ple, barratry  or  negligence  in  navigation,  of 
the  steamer  or  of  any  other  vessel.  (4)  Nei- 
ther the  shipowner  nor  the  passage  broker  or 
agent  is  in  any  case  liable  for  loss  of  or  in- 
jury to  or  delay  in  delivery  of  luggage  or 
personal  effects  of  the  passenger  beyond  the 
amount  of  £10,  unless  the  value  of  the  same 
in  excess  of  that  sum  be  declared  at  or  before 


of  through  tickets,  was  held  to  limit  the  right  of  i 
the  passenger  to  the  time  stipulated.  The  court 
«aid  that  courts  of  law  must  enforce  contracts  as 
the  parties  make  them  and  said  nothing  al>out  no- 
tice or  the  passenger^s  knowledge  of  the  limitation, 
Although  his  counsel  contended  that  there  was 
Aothing  to  show  notice.  Boston  fr  L.  B.  Co.  v. 
Proctor,  1  Allen,  287, 79  Am.  Bee  729. 

A  ticket  marked  ^*  Good  for  this  day  only**  was 
beid  binding  in  Roice  v.  Hudson  River  R.  Go.,  Al 
Barb.  611,  where  the  pui-ohaser  after  taking  it  and 
finding  out  that  the  train  was  late  requested  the 
ticket  agent  to  take  the  ticket  back,  and  was  told 
that  he  could  use  it  on  another  day.  No  question 
is  raised  in  the  case,  however,  about  the  effect  of 
«uch  words  as  notice  in  case  the  passenger  had  no 
actual  knowledge  of  them. 

The  doctrine  that  a  ticket  Is  only  a  token  or 
voucher  adopted  for  convenience  and  not  in  itself 
M  contract  is  applied  in  Kelson  v.  Long  Island  B. 
Co.,  7  Hun,  140,  to  a  case  in  which  a  passenger  was 
put  off  the  train  on  the  ground  that  his  ticket  had 
expired. 

So  a  time  limit  in  a  through  ticket  sold  at  less 
than  local  rates  which  is  printed  on  the  ticket  is 
held  bmdmg  on  the  purchaser,  in  Shedd  v.  Troy  ft 
B.R.Go.40yt.88. 

And  an  excursion  ticket  at  reduced  fare,  with  a 
condition  as  to  time  limit,  binds  the  passenger  ac- 
•eording  to  its  terms.  Farewell  v.  Grand  Trunk  B* 
Co.  15  U.  a  G  P.  «7. 

The  question  as  to  the  right  of  one  who  has  pur- 
chased a  through  ticket  for  less  than  the  fare 
•charged  for  the  same  dintanoe  on  separate  tickets 
lor  portions  of  the  trip  does  not  depend  upon  his 
Iniowledge  at  the  time  of  the  purchase  of  his  ticket 
•of  the  difference  in  price  between  a  through  ticket 
«nd  the  corresponding  tickets  for  separate  portions 
of  the  trip.  Cheney  v.  Boston  &  M.  B.  Go.  11  Met. 
121,  45  Am.  Deo.  190. 

In  this  case,  however.  It  appears  that  the  passen- 
ger was  fully  apprised  of  the  rulee  as  to  continuous 
passage  on  such  ticket  and  the  different  rates  of 
fare  hetore  he  stopped  off  and  claimed  the  right  to 
••ootinne  on  another  train. 

In  Johnson  v,  Philadelphia,  W.  ft  B.  B.  Co.,  68 
Md.  107.  the  right  to  change  trains  on  a  ticket  sold 
At  a  rednced  rate  with  a  condition  that  it  should 
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be  good  only  for  a  continuous  passage  is  denied. 
The  court  treats  the  ticket  as  a  contract  and  does 
not  touch  the  question  of  the  passenger^s  notice  of 
the  conditions. 

A  limitation  in  an  excursion  ticket  to  the  effect 
that  it  should  not  be  good  on  certain  trains  was 
held  binding  in  Nolan  y.  New  7ork,  N.  H.  ft  H.  B. 
Co.,  9  Jones  ft  S.  541.  but  without  any  discussion  of 
the  question  of  notice. 

Bo  it  was  held  to  be  a  reasonable  regulation  that 
an  excursion  ticket  should  be  good  only  on  an  ex- 
cursion train.  McBea  v.  Wilmington  ft  W.  B.  Co., 
88  N.  G.  6M,  48  Am.  Bep.  745.  And  the  court  de- 
clared that  in  buying  his  ticket  a  passenger 
**  should  inform  himself  as  to  the  usual  mode  of 
travel  on  the  road,"  and  that  he  must  travel  In  ao» 
cordanoe  with  the  custom  of  the  road. 

Similar  language  was  used  in  Chicago  fttA.  B.  Go. 
V.  Bandolph,  68  HI.  SIS,  5  Am.  Bep.  60,  but  in  that 
case  there  was  no  question  of  notice  by  the  ticket, 
but  there  was  a  question  as  to  the  right  of  the  pas- 
senger to  have  a  train  stopped  to  let  him  off. 

That  a  passenger  is  bound  to  Inform  himself  of 
the  rules  and  regulations  of  the  company  govern- 
ing the  transit  of  trains  is  declared  in  Dietrich  v. 
Pennsylvania  B.  Co.,  71  Pa.  438,  10  Am.  Hep.  711, 
butm  this  case  there  was  no  question  of  notice  by 
conditions  on  a  ticket,  as  the  passenger  knew  of 
the  regulations  in  question. 

Somewhat  connected  with  this  subject  of  notice 
of  conditions  on  tickets  is  the  decision  that  where 
second-class  tickets  were  given  to  a  man  who  paid 
for  first-class  tickets,  it  was  held  that  ,he  was  not 
chargeable  with  negligence  In  falling  to  discover 
the  fact  before  attempting  to  use  the  tickets.  St. 
Louis,  A.  ft  T.  B.  Co.  v.  Mackie,  1  L.  B.  A.  667,  71 
Tex.  497. 

Also  that  a  passenger  who,  by  mistake  of  the 
ticket  agent,  is  given  a  ticket  for  the  wrong  route 
is  not  necessarily  negligent  in  failing  to  discover 
the  mistake  before  objection  Is  made  to  the  ticket 
by  the  conductor  to  whom  he  tenders  It.  Gulf,  O. 
ft  S.  P.  B.  Co.  V.  Rather.  3  Tex.  Civ.  App.  72. 

A  large  number  of  other  cases,  like  some  of  those 
above  cited,  have  assumed  that  a  passenger  was 
charged  with  notice  of  conditions  in  railway 
tickets,  or  that  his  knowledge  of  such  conditions 
was  immaterial,  without  discussing  at  all  the  ques- 
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the  issue  of  this  contract  ticket,  and  freight 
Ht  current  rates  for  every  kind  of  property 
(except  pictures,  statuary,  and  valuables  of 
■any  description,  upon  which  one  per  cent 
will  be  charged)  is  paid."  **  (7)  All  ques- 
tions arising  on  this  ticket  shall  be  decided 
(iccordin^  to  English  law,  with  reference  to 
which  this  contract  is  made." 

The  signature  of  Thomas  Bruce  Tsmay,  for 
the  steam  company,  is  printed.  The  rather 
of  the  two  yountr  ladies  who  were  passengers 
bought  the  ticket.  Neither  he  nor  any  of  the 
three  passengers  read  it,  or  knew  its  contents. 
The  father  and  daughters  had  abundant  op- 
portunity to  do  so.  The  steamship  company 
claims  that,  under  the  third  condition,  it  is 
not  liable  for  injury  to  any  passenger's  bag- 
gage which  arises  from  perils  of  the  sea  or 
irom  negligence  in  navigation  of  the  steamer 
or  any  other  vessel,  and  that,  under  the  fourth 
condition,  the  amount  of  liability  to  a  passen- 
ger for  injury  to  his  baggage  is  limited  to 
£10,  unless  the  value  of  the  same  in  excess  of 
that  sum  was  declared  when  or  before  tiie 
ticket  was  issued  and  freight  was  paid.  No 
declaration  was  made  in  their  case.  The 
seventh  condition  specifies  that  the  contract 
is  an  English  one,  and  has  particular  refer- 
ence to  the  limitation  in  regard  to  liability 
for  negligence. 

The  contract  was  made  in  London  or  in 
Liverpool,  where  the  shipowner  had  a  place 
of  business,  between  a  British  corporation, 
which  was  the  shipowner,  and  a  citizen  of 
the  United  States.  The  contract  was  for  the 
transportation,  upon  the  high  seas,  of  pas- 
sengers and  their  baggage,  from  the  city  of 
Liverpool  to  the  city  of  New  York ;  and,  if 
the  statement  that  it  was  made  with  reference 
to  English  law  had  been  omitted,  nothing 
in  the  contract  would  have  indicated  an  in- 
tent that  it  was  to  be  controlled  by  the  law 
of  the  United  States.  Under  such  circum- 
stances, it  was  an  English  contract,  and  gov- 


erned by  the  law  of  England.  "The  general 
rule  that  the  nature,  the  obligation,  and  the 
interpretation  of  a  contract  are  to  1)6  ^ovemed 
by  the  law  of  the  place  where  it  is  made, 
unless  the  parties,  at  the  time  of  making  it, 
have  some  other  law  in  view,  requires  a  con* 
tract  of  affreightment,  made  in  one  countrj, 
between  citizens  or  residents  thereof,  and  tlie 
performance  of  which  begins  there,  to  be 
governed  by  the  law  of  that  country,  unless 
the  parties,  when  entering  into  the  contract, 
clearly  manifest  a  mutual  intention  that  it 
shall  be  governed  by  the  law  of  some  other 
country."^  Liverpod  d  0.  W.  Steam  Co.  ▼. 
Plieniz  I'M.  Go,  129  U.  S.  897,  32  L.  ed.  788 ; 
Fanseea  v.  Gunard  88.  Co.  153  Mass.  51^,  1» 
L.  R.  A.  840. 

It  is  well  known,  and  in  the  Liverpool  d 
O.  W.  Steam  Co.  Case  the  Supreme  Court  ha» 
declared,  that,  by  the  law  of  England,  com- 
mon carriers,  by  land  or  sea,  except  so  far 
as  they  are  controlled  by  the  provisions  of 
the  Railway  and  Canal  Traffic  Act  of  1854, 
are  permitted  to  exempt  themselves,  by  ex- 
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press  contract,  from  responsibility  for 
occasioned  by  the  negligence  of  their  serv- 
ants. A  like  exemption  from  other  portions 
of  their  common -law  responsibility  can  also 
be  made  by  special  contract.  As  nej^ligence 
has  been  found  not  to  have  existed,  it  will 
not  be  necessary  to  dwell  longer  upon  the 
part  of  the  third  condition  which  purpona 
to  relieve  the  carrier  from  responsibility  oc- 
casioned by  its  servant's  negligence. 

In  the  absence  of  a  special  contract,  the 
common  carrier  of  merchandise  was  only 
exempted  from  liability  for  those  lossea 
which  were  occasioned  by  the  act  of  Ood  or 
the  public  enemy.  York  Mfg.  Co.  v.  lUinoit 
Cent.  B.  Co.  70  U.  8.  8  Wall.  107.  18  L.  ed. 
170.  The  third  condition  extends  these  two 
exemptions  to  those  occasioned  by  divers 
other  causes,  one  of  them  being  ^'the  perils 
of  the  sea. "    While  it  has  been  thought  that 


Hon  of  notice.  These  are  cases  as  to  the  rlfrht  of 
stop-over,  the  limitation  of  time,  oontfnuous  pas- 
sage, or  simiiar  matters  relating  to  the  carrier^s 
rules  and  regulations  governing  transportation. 
As  to  all  this  class  of  matters,  the  cases  quite  uni- 
formly liold  the  passenger  bound  by  such  regula- 
tions, if  reasonable,  and  seem  to  decide  or  assume 
that  It  is  the  passenger's  business  to  inform  him- 
self concerning  them  and  therefore  that  the  terms 
of  his  ticket  may  be  suflQolent  to  charge  him  with 
knowledge  of  them. 

As  it  is  dear  that  the  right  of  passage  purchased 
by  a  passenger  must  be  subject  to  reasonable  reg- 
ulations, such  as  those  distinguishing  between 
local  and  through  trains,  and  to  some  limitation  of 
time,  there  is  some  reason  in  holding  the  passenger 
chargeable  with  notice  of  conditions  of  this  kind 
without  holding  him  chargeable  with  notice  of 
conditions  which  go  beyond  the  mere  regulation  of 
passage  and  undertake  to  make  a  substantial 
change  in  the  nature  of  his  contract.  At  all  events 
considering  all  the  cases  together  in  which  the 
questioa  is  decided  expressly  or  by  implication  it 
seems  to  be  establt^hed,  d)  that  conditions  on  rafl- 
road  tickets  are  binding  on  a  passenger,  when  they 
refer  to  reasonable  regulations  of  transportation; 
(8)  that  when  tickets  are  purchased  at  reduced 
rates,  regulations  may  be  reasonable  and  binding 
and  notice  thereof  on  the  tickets  sufficient  to  bind 

23  L.  R.  A. 


the  passenger  In  respect  to  matters  in  which  h» 
would  not  be  bound  if  he  purchased  an  ordinary 
ticket  at  full  fara 

While  the  distinction  above  suggested  does  not 
seem  to  have  been  made  In  any  of  the  cases,  it 
seems  to  be  necessary  to  harmonize  them  and  at  the 
same  time  to  be  a  reasonable  one.  It  is  somewhat 
similar  in  the  main  case  between  conditions  at> 
tempting  to  destroy  the  substance  of  the  carrier^ 
liability,  and  those  in  respect  to  the  amount  of  lia- 
bility for  injuries  to  baggage.  It  will  be  noticed* 
however,  that  this  limitation  of  liability  in  the 
main  case  in  respect  to  baggage  by  notice  on  the 
back  of  tho  ticltet  is  contrary  to  the  dociSioDS 
which  have  been  made  in  respect  to  such  notices 
on  railroad  tickets. 

The  validity  of  a  stipulation  in  a  free  pass  that 
the  caiTler  shall  not  be  liable  for  injury  to  per- 
sonal  property  is  upheld  in  Mobile  &  O.  R.  Co.  ▼. 
Hopkins,  41  Ala.  486, 94  Am.  Dec.  007,  but  the  ques- 
tion whether  such  stipulation  is  constructive  uo-> 
tice  to  the  passenger  is  not  touched  upon. 

A  notice  on  the  back  of  a  free  pass  is  held  to  cod> 
stitute  a  contract  when  the  pass  is  accepted.  Illi- 
nois Gent.  B.  Co.  v.  Bead,  87  lU.  484, 87  Am.  Bee 
260. 

As  to  rights  of  passenger  on  pass,  see  noU  t» 
Muldoon  V.  Seattle  aty  &  Go.  (Wash.)  9  L.  B.  A. 
794.  &AB. 
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the  term  "perils  of  the  sea*  had  the  same 
and  no  larger  meaning  than  losses  or  injur- 
ies "by  the  act  of  God,"  it  Is  now  generally 
considered  that  it  has  a  broader  signification, 
and  irf'ludes  calamities  which  were  not 
caused  bv  a  violence  or  convulsion  of  nature, 
such  as  lightning,  flood,  or  tempest. 

In  Parsons  on  Shipping  (vol.  1,  p.  255), 
the  learned  author  states  what  he  conceives 
to  be  the  proper  definition,  and  the  reason 
for  it,  as  follows:  "The  *act  of  God'  is 
limited  to  causes  in  which  no  man  has  any 
agency  whatever,  because  it  was  never  in- 
tended to  raise  in  the  case  of  the  common 
carrier  the  dangerous  and  difficult  (question 
whether  he  had  any  agency  in  causing  the 
loss,  for,  if  this  were  possible,  he  should  be 
held. " 

In  this  case  the  district  court  thought  that 
the  injury  was  one  from  which  the  steam- 
ship could  have  turned  aside.  It  certainly 
was  not  a  peril  of  the  s<ime  class  as  lightning 
or  hurricane,  from  which  there  is  no  escape, 
and  to  call  it  an  "act  of  God"  would  be  a 
strained  use  of  language.  When,  therefore, 
the  third  condition  excludes  from  the  car- 
rier's liability  losses  from  those  perils  of 
the  sea  which  are  not  included  in  those  oc- 
casioned bv  the  act  of  God,  it  excluded  what 
was  included  upon  the  face  of  the  contract. 

The  next  question  is  whether  this  limita- 
tion is  one  which  was  entered  into  by  ex- 
press contract,  or  is  a  mere  notice  by  the  car- 
rier of  a  desired  limitation.  The  reported 
English  cases  do  not  contain  a  construction 
of  this  ticket,  or  of  a  ticket  of  the  same  char- 
acter. There  are  cases  which  construe  the 
effect  of  conditions  which  thB  passenger  has 
admitted  by  his  signature  {Peninsular  d  0. 
JSUam  Naf).  Go.  v.  Shand,  8  Moore,  P.  0.  N. 
8.  272),  and  also  the  legal  meaning  of  a 
railroad  pasteboard  ticket  or  check,  one  side 
of  which  contains  merely  the  names  of  the 
towns  where  the  passenger's  journey  begins 
and  ends,  and  the  other ^ide  containing  lim- 
itations upon  the  carrier's  responsibility 
{Henderwn  v.  Stetenion^  2  H.  L.  8c.  App. 
Oas.  470) .  Other  cases  construe  the  meaning 
of  checks  or  vouchers  for  the  return  of  par- 
cels deposited  in  a  railway  office  for  tempo- 
rary  safe- keeping  {Parker  v.  Southeastern  B. 
Co,  L.  R.  2  C.  P.  Div.  416 :  Harris  v.  Great 
Western  B,  Co,  L.  R.  1  Q.  B.  Div.  615),  and 
others  construe  the  meaning  of  conditions 
contained  upon  the  face  of  a  railway  ticket, 
or  in  a  hook  of  railway  coupon  tickets  (Zum 
▼.  Southeastern  B.  Co,  L.  R.  4  Q.  B.  589 ; 
Burke  V.  Southeastern  B.  Co,  L.  R.  5  C.  P. 
Div.  1)  ;  but  no  case  declares  the  legal  con- 
struction which  the  English  courts  place 
upon  important  conditions  attached  to  a  con- 
tract which  expresses,  in  legal  phrase,  the 
undertaking  of  a  carrier  by  sea  to  transport 
a  passenger  and  his  baggage  from  one  point 
to  another,  the  conditions  not  being  referred 
to  in  the  body  of  the  contract,  but  referred 
to  upon  tlie  bottom  of  the  face  of  the  paper 
by  the  words  "See  back,"  and  indorsed  upon 
the  back  of  the  ticket,  the  signature  or  assent 
of  the  passenger  not  appearing  upon  the 
paper.  The  general  principle  which  control- 
led the  various  cases,  and  which  is  plainly 
stated  in   the  discussions  of  the  judge  in 
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Henderson  ▼.  Stevenson^  supra.  Is  that  courts- 
should  insist  upon  the  importance  of  a  dis- 
tinct declaration  or  reference  by  the  carrier 
in  that  part  of  the  ticket  which  contains  his- 
contract  with  respect  to  limitations  in  deroga- 
tion of  his  common-law  liability;  so  that  it 
may  manifestly  appear  that  such  limitations- 
could  not  have  been  misunderstood  and  were^ 
accepted  by  the  passenger.    These  exemp- 
tions must  be  directly  stated,  or  the  assent 
of  the  passenger  will  not  be  inferred.     At- 
tempts, "by  indirection,"  to  obtain  an  assent 
to  exemptions,  will  not,  unless  the  attempt 
is  positively  sanctioned  by  the  passenger, 
receive  the  favor  of  courts.    The  principle^ 
is  the  one  which  is  the  foundation  of  the  im- 
portant decision  in  Michigan  Cent.  B.  Co,  v. 
Mineral  Springs  Mfg.  Co,  88  U.  8.  16  Wall. 
818,  21  L.  ed.  297.    But  there  is  a  distinc- 
tion between  regulations  for  the  conduct  of 
business  and  limitations  upon  common-law 
obligations,  and  this  rule  is  not  intended  to* 
be  so  stringent  as  to  prevent  the  carrier  from 
prescribing  reasonable  regulations  for  the 
conduct  of  his  business,  not  in  derogation  of 
his  responsibility  at  common  law,  for  the 
purpose  of  preventing  imposition  upon  him, 
and  of  establishing  proper  charges  adequate- 
to  the  extent  of  the  risks  to  be  undertaken, 
provided  such  regulations  are  brought  to  ther 
knowledge  of  the  person  who  intrusts  mer- 
chandise to  the  carrier.     York  Mfg.    Co.    v. 
lUinois  Cent.  K  Co.  70  U.  8.  8  Wall.  107, 
18  L.  ed.  170. 

Turning  now  to  the  ticket  which  was  is- 
sued to  the  libelants,  we  find  that  certain* 
directions  are  expressed  in  the  body  of  the 
ticket,  which,  with  two  notices  to  passen- 
gers, are  expressly  said  to  form  part  of  the- 
contract,  and  no  other  condition  is  referred. 
to  in  the  body  of  the  agreement.     At  the  foot, 
of  the  page,  by  the  words  **8ee  back,"  the 
purchaser  is  referred,    under   the  headinr 
** Notice  to  Passengers,"  to  important  modi- 
fications of  the  carrier's  liability  as  exprespedi 
in  the  face  of  the  contract.     If  these  condi- 
tions are  to  be  construed  as  a  part  of  the  ex- 
press contract,  they  make  a  clumsily  and  in- 
art  ificially  drawn  document.    They  are  or 
such  a  vital  character  that  they  should  have- 
been  embodied  in  the  contract,  or  unmistak- 
ably made  a  part  of  it.    There  is  no  reason 
why  a^eements  of  this  nature  should  not  be 
so  distinctly  and  definitely  stated  or  referred 
to  in  the  body  of  the  contract  as  to  remove- 
all  uncertain) ty  on  the  part  of  courts,  or  cause* 
of  complaint  on  the  part  of  the  passenger. 
The  modifications  in  the  third  condition  or 
the  ajgrcement  entered  into  upon  the  face  or 
the  ticket,  and  which  did  not  allude  to  tliese 
proposed  modifications,  are  so  great  that  they 
cannot  be  considered  to  have  been  made  by 
special  contract,  in  the  absence  of  evidence- 
of  positive  assent  upon  the  part  of  the  pur- 
chaser of  the  ticket  or  of  the  passenger. 

The  regulation  in  regard  to  a  limitation- 
of  liability  for  the  value  of  baggage  of  whicb^ 
the  carrier  is  not  informed,  and  the  amount 
of  a  risk  for  which  he  is  not  paid,  rests  upon« 
a  different  principle.  The  common- law  lia- 
bility of  common  carriers  for  the  safety  ot 
baggage  of  travelers  is  not  exactly  defined, 
but  It  is  not  unlimited.    The  carrier  is  no^ 
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to  be  called  npoa  to  take  an  unusual  quantity 
H>f  trunks,  as  the  baggage  of  a  single  trav- 
'eler,  nor  is  he  under  obligations  to  pay  lar^e 
^ums  for  the  value  of  articles  which  are  In 
excess  of  a  traveler's  ordinary  wants.  The 
j-ule  which  the  common  law  laid  down  upon 
thio  subject  is  well  understood.  *^  The  oon- 
tracl  to  carry  the  person  only  implies  an  un- 
dertiftklag  to  transport  such  a  limited  quan- 
tity of  articles  as  are  ordinarily  taken  by 
travelers  for  their  personal  use  and  conveni- 
ence ;  such  quantity  depending,  of  course, 
upon  the  station  of  the  party,  the  object  and 
length  of  his  journey,  and  many  other  con- 
siderations." Hannibal  d  St,  J,  R.  Oo,  v. 
^ijtift,  79  U.  8.  12  Wall.  272.  20  L.  ed.  428. 
And  therefore,  as  this  obligation  on  the  part 
'Of  the  carrier  is  not  unlimited,  but  is  at  com- 
mon law  not  exactly  defined,  the  carrier  has 
4i  right,  **  by  reasonable  regulations,  of  which 
the  passenger  has  knowledge, "  to  define  and 
make  certain  to  both  parties  the  extent  of  an 
implied  undertaking  to  carry  baggage  (New 
York  Cent,  d:  H.  R,  R.  Co.  v.  Fraloff,  100 
U.  S.  29,  25  L.  ed.  534),  and  of  an  express 
undertaking,  where  the  contract  includes 
l^aggage  by  name;  for  an  express  contract 
which  simply  mentions  baggage  would  not 
1)6  construed  to  mean  baggage  unlimited  In 
-quantity  or  in  value.  By  the  contract  in 
question  the  amount  of  space  which  the  bag- 
srage  could  occupy  was  expressly  provided 
for.  The  power  of  the  carrier  to  define  by 
regulations,  communicated  to  the  traveler, 
the  amount  of  his  pecuniary  liability  for 
baggage,  has  been  well  understood  in  the 
law  of  England  and  in  this  country.  *'It  is 
"Undoubtedly  competent  for  carriers  of  pas- 
aengers  by  specific  regulations,  distinctly 
brought  to  the  knowledge  of  the  passenger, 
whicn  are  reasonable  in  their  character,  and 
not  inconsistent  with  any  statute  or  their 
^dnty  to  the  public,  to  protect  themselves 
against  liability,  as  insurers  for  baggage  not 
•exceeding  a  fixed  amount  in  value,  except 
fipon  additional  compensation,  proportioned 
to  the  risk."  New  Y<yrk  Cmt  dt  K  R.  B. 
Co.  V.  Fralojf,  $upra» 

^  L.R.  A. 


The  regulations  or  the  notioea  vpoa  Um 
tickets  or  contracts  which  bring  this  claaa  of 
limitations  home  to  the  knowledge  of  the 
passenger  are  of  a  very  differeni  chmncter 
from  the  notices  of  which  we  have   beea 
speaking,   and  which  limit  or  attempt  lo 
annihilate  the  common-law  responsibility  d 
a  carrier.    This  class  of  regulations  is  in- 
tended to  make  certain  what  is  uncertain,  to 
define  what  is  otherwise  indefinite,  to  pit- 
vent  mistakes,   complaint,   and   litigation, 
and  to  promote  fairness  of  dealing.      The 
ticket  was  purchased  by  the  father  of  the 
young  lady  passengers,  a  gentleman  of  large 
business  experience,  who  had  frequently  used 
similar  tickets.     He  kept  the  ticket  for  a 
while  in  his  office  in  London,  but  did  not 
read  it,  and  had  never  read  the  tickets  which 
he  had  purchased  for  his  own  use.     He  had 
abundant  opportunity  to  read  it,  and  to  noake 
himself  familiar  with  the  reasonable  and  or- 
dinarily well -understood  regulations  of  car- 
riers by  land  or  sea  in  regard  to  baggage. 
The  regulation  was  distinctly  brought  to  the 
knowledge  of  Mr.  Potter  by  his  reception  of 
the  ticket  (which  was  far  more  than  the  or- 
dinary railroad  check,  indicating  the  two 
points  between  which  the  passenger  is  to  be 
carried),  in  ample  time  to  make  himself  ac- 
quainted with  Its  regulations.    He  was  not 
hurried  on  board  with  no  opportunity  to 
know  the  rules  of  the  company,  wad  it  can- 
not be  safely  asserted  that  with  adequate 
means  of  knowledge  placed  in  his  hands, 
and  with  ample  opportunity  to  possess  him- 
self of  the  information  whidb  the  carrier  gave 
him,  knowledge  of  the  regulations  was  not 
brought  home  to  him. 

27i4  decree  of  the  Dietriet  OntH  m  modified, 
with  costs  of  this  court,  and  the  cause  is  re- 
manded to  the  District  Court,  with  instruc- 
tions to  enter  a  decree  in  favor  of  each  libel- 
ant for  the  sum  of  $48.67,  and  interest  fron 
January  25,  1892,  and  their  costs  in  the  Dis- 
trict Court 

Reversed  166  U.  S.  375,  41  L.  ed.  1089. 
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Jamefi  CROAN  et  al.,  AppU., 

V, 

PHELPS  et  oL 
a4Ky.  IfoBep.  fOB.) 

1.  A  statute  proTldliiir  that  ''ba«tards 
shall  be  capable  of  Inheriting  and  tranB- 
mittiog  an  inberitanoe  on  tbe  part  of  or  to  the 
motber  **  does  not  provide  for  the  transmission 
of  the  estate  through  the  mother  to  her  ooUateral 
kindred. 

^.  The  word  "  klndredr**  in  a  statute  pro- 
viding for  the  descent  of  property  in  the  absenoe 
of  kindred,  means  thoM  who  can  lawfully  In- 
herit, and  does  not  Include  Uleflritimate  blood 
relatives,  unless  th«y  are  slven  the  right  by 
•statute  to  inherit. 

(March  a8«  1886.) 

APPEAL  by  James  Groan  and  others  from 
s  jndgmeDt  of  the  Circuit  Court  for  Bui- 
9itt  County  distributing^  the  estate  of  Wesley 
Phe1p8»  deceased,  to  the  devisees  of  his  widow 
rather  than  to  the  collateral  heirs  of  his  de- 
•^eased  mother,  he  being  an  illegitimate  child . 

/The  facts  are  stated  in  the  opinion. 
Me$ar$.   Charles    Carroll   and    J.  W. 
</roon  for  appellants. 

Meurs.  Fairlelicli  4b  Straus  for  appellees. 


;9  J;  delivered  the  opinion  of 

the  court  : 

Wesley  Phelps  at  (luite  an  advanced  age, 
<^ied  intestate,  and  without  issue,  the  owner 
•of  a  large  estate  in  Bullitt  county,  Ky.    The 


proof  is  clear  that  he  was  Ibe  illegitimate 
son  of  Alice  McDaniel,  whose  death  pre- 
ceded his  some  years.  He  left  a  widow,  who 
claims  the  entire  property.  It  is  also  claimed 
by  the  descendants  of  the  brothers  and  sisters 
of  Phelps*  mother,  Alice ;  and  the  sole  ques- 
tion presented  upon  this  appeal  is.  Who  takes 
the  property  ?  The  lower  court  gave  it  to  the 
widow,  or  rather  to  her  devisees  and  legatees, 
she  having  died  after  instituting  this  action. 
The  appellees  base  their  claim  to  the  estate 
under  subsection  9.  §  1,  chap.  81,  of  the  Gen- 
eral Statutes,  which  provides  that,  if  there 
be  neither  paternal  nor  maternal  kindred,  the 
whole  est-ate  shall  go  to  the  husband  or  wife 
of  the  intestate.  Tnev  say  that  by  **  kindred* 
is  meant  such  as  can  lawiully  inherit.  The 
mother  being  dead,  and  there  being  no  legal 
father,  and  no  provision  for  the  transmission 
of  inheritance  from  a  bastard  to  collaterals, 
the  appellees  contend  it  is  as  if  the  paternal 
and  maternal  kindred  were  wholly  extinct, 
and  that  the  contingency  arose  upon  which 
the  widow  became  entitled  to  take  the  whole 
estate.  The  appellants  contend  that,  under 
section  6  of  the  statute  quoted,  the  mother, 
if  living,  would  have  taken,  and  that  her 
brotiiers  and  sisters  or  their  descendants  must 
now  take  in  her  stead ;  that  the  intestate  was 
capable  under  the  statute  of  transmittio^  the 
estate  to  and  through  his  mother  oil  to  them. 
That  section  is  as  follows:  ** Bastards  shall 
be  capable  of  inheriting  and  transmitting  an 
inheritance  on  the  part  of  or  to  the  mother ; 
and  bastards  of  the  same  mother  shall  be  cap- 
able of  inheriting  and  transmitting  an  in- 
heritance on  the  part  of  each  other,  as  if  such 


NOTS.— ifiA«rtt4fi00  fttf,  through,  or  from  iUeaUi' 
.tnaU  pormmM^ 

On  thepartof  the  mother* 

In  oonstmlnflr  the  phrase  illegitimates  may  in- 
(herlt  and  transmit  Inheritance  **on  the  part  of  the 
mother,'*  there  is  some  conflict  of  authority,  many 
•oases  holding  with  the  main  case  for  a  strict  oon- 
.'Struction  of  this  statute  and  extending  its  pro- 
visions no  farther  .than  absolutely  required  under 
<the  words  of  the  act,  as  In  Jackson  v.  Jackson,  7S 
Ky.  8B0,  80  Am.  Rep.  MS;  Scroflrffln  v.  Allan,  2 
J)aoa,  888;  AUen  v«  Ramsey,  1  Met.  (Ky.)  885;  Barry 
^.  Owens,  5  Bush,  462;  Bent  v.  St.  Vrain.  80  Mo.  268; 
Olbeon  V.  Moulton.  2  Disney  (Ohio  158;  Curtis  v. 
Hewins,  U  Met^  2M;  Grubb*s  App.  68  Pa.  58; 
^teokel^  App.  84  Pa.  488;  Stover  v.  Bos  well  8  Dana, 
JSaS;  Sutton  v.  Sutton,  87  Ky.  216;  Remmln^ton  v. 
.  Lewis,  8  B.  Mon.  606;  Little  v.  Lake,  8  Ohio,  280. 

But  In  Lewis  v.  Butsler,  4  Ohio  St.  864,  the  court 
•^.Isapproves  the  decision  of  Little  v.  Lake,  supr<L, 
4ind  claims  that  any  relative  on  the  part  of  the 
mother  could  Inherit  of  such  child,  but  that  was 
«iot  necessarily  Involved  in  tbat  case. 

And  this  phrase  Is  given  a  strict  construction  In 
Texas  on  account  of  another  clause  in  the  same 
•oeotlon  of  tbe  same  statute,  which  provides  that 
they  may  take  personal  estate  of  their  mother  as 
<hoaffh  lawfully  begotten,  the  court  holding  that 
this  limitation  to  a  personal  estate  gives  a  qualify- 
ing construction  to  the  phrase  ^  on  the  part  of  the 
mother,**  and  that  his'  property  does  not  descend 
ito  his  Inrotbers  and  sisters.  Blair  v.  Adams,  60  Eed. 
Rep.  243. 

And  In  Baoon  v.  MoBrlde,  88  Y t.  686,  it  was  heid 
<  bat  it  was  Intended  by  this  phrase,  that  illeglti- 

^  I1.R  A. 


mates  should  only  inherit  from  the  mother  and  she 
from  them,  virtually  overruling  the  case  of  Bur- 
lington V.  Fosby,  6  Vt  88, 27  AnL  Dec.  635,  which 
held  that  Illegitimates  might  Inherit  from  each 
other. 

To  the  contrary,  other  states  construe  this  phrase 
liberally  and  under  It  Illegitimates  inherit  property 
from  or  through  tbeir  mother  and  transmit  it  to 
or  through  their  mother  as  though  they  were  legit* 
Imate.  Orundy  v.  Hardfleld,  16  R.  L  670;  Brlggs  v. 
Greene,  10  B.  L  406;  Garland  v.  Harrison,  8  Leigh, 
868;  Bennett  v.  Toler,  16  Gratt  688,  78  Am.  Dec.  8d8; 
Brewer  v.  Blougher,  80  U.  S.  14  Pet.  178, 10  L.  ed. 
406;  Stevenson  v.  Sullivant,  18  U.  S.  6  Wheat.  207, 8 
L.  ed.  70;  Kingsley  v.  Broward,  10  Ha.  782. 

In  Dickinson*s  App.,  48  Oonn.  481, 10  Am.  Rep. 
668,  it  discusses  tbat  question  on  the  part  of  the 
mother,  whilst  it  does  not  appear  that  such  a  stat- 
ute was  in  force  in  Ck>nnectlcut  and  tbe  court  r^ 
fused  to  foUow  the  strict  construction  based  upon 
such  a  statute  by  tbe  courts  which  held  that  it  does 
not  mean  through  mother. 

These  cases  will  be  found  infra  under  the  appro- 
priate subdivisions. 

Marriaget  wUSU 

Under  statute  legitimating  the  issue  of  a  mar- 
riage deemed  nuU  In  law,  the  children  may  inherit 
as  if  legitimate.  Hartwell  v.  Jackson,  7  Tex.  678; 
Dyer  v.  Rrannock,  68  Mo.  801.  27  Am.  Rep.  860; 
Buchanan  v.  Harvey,  86  Mo.  276;  Wright  v.  Lore, 
12  Ohio  St.  618:  Abeton  v.  Abston.  •/  La.  Ann.  137; 
Workman  v.  Harold  (Ky.)  Jan.  20,  lctf7;  Heckert  v. 
Hiles  (Va.)  Jan.  11,  1804:  Bubanks  v.  Banks,  84  Ga. 
407;  Harris  v.  Harris  (Ky.)  Jan.  18,  1887;  Sneed  r» 
I  Ewing,  6  J.  J.  Marsh.  480, 22  Am.  Deo.  4L 

48 


See  also  24i  L.  R.  A.  746;  30  L.  R.  A.  263;  32  L.  R.  A.  309;  36  L.  R.  A.  707; 
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bastards  were  bom  Id  lawful  wedlock  of  the 
same  parents." 

It  is  insisted  that  the  expression  "on  the 
esrt  of  or  to  the  mother**  must  be  construed 
iiberallj,  and  as  meaning  transroisslbility  of 
estate,  not  only  *'to,"  but  through,  the  moth- 
er, and  on  to  her  collateral  kindred.  In  de- 
termining the  meaning  of  these  words  and 
the  proper  legal  exposition  of  the  statute,  we 
must  keep  in  mind  that  by  the  rules  of  the 
common  law  a  bastard  had  no  inheritable 
blood,  and  could  neither  receive  from  nor 
transmit  an  inheritance  to  his  father,  mother, 
brothers,  or  sisters.  The  Kentucky  Statute 
of  Descents  of  December,  1796,  was"  an  inno- 
vation on  the  common  law,  and  reads  as  fol- 
lows :  ** Bastards  also  shall  be  capable  of  in- 
heriting, or  transmitting  inheritance,  on  the 
part  of  their  mother,  in  like  manner  as  if 
they  had  been  lawfully  begotten  of  such 
mother."  This  was  a  copy  of  the  Virginia 
Statute  of  1787,  and  with  reference  to  which 


the  Supreme  Court  of  the  United  States,  i^ 
Sievenson  v.  SvUivant,  18  U.  S.  5  Wheat.  255, 
5  L.  ed.  82,  said  :  "*  We  understand  it  to  be^ 
that  they  [bastards]  shall  have  a  capacity  to 
take  real  estate  by  descent  immediately  or 
through  their  mother  in  the  ascending  line, 
and  transmit  the  same  to  their  line  as  de- 
scendants, in  like  manner  as  if  they  were 
legitimate."  The  expression  **on  the  part  uf 
their  mother"  was  not  held  to  confer  the  right 
to  inherit  on  the  mother  from  her  bastard 
child,  but  the  whole  effect  of  the  section  and 
this  expression  was  simply  to  enable  the 
bastard  to  take  by  inheritance  from  or  through 
the  mother  in  the  direct  line,  and  to  pass 
that  inheritance  with  the  same  directness  to 
his  own  issue ;  and  the  illegitimate  brothers 
in  that  case  were  denied  the  right  to  inherit 
from  their  legitimate  brother.  While  quasi 
legitimate  in  some  limited  respects,  they 
were  nevertheless  said  to  be  bastards  in  all 
others,  and  as  such  could  have  neither  father, 


By  the  Spanish  law,  children  begrotten  after  both 
parents  know  of  impediments  to  the  marriage  are 
lUegrltlmate,  and  cannot  Inherit,  but  may  where 
either  party  is  iRaorant.  Pattoa  v.  Philadelphia  & 
New  Orleans,  1  La.  Ann.  08. 

Legalizing  UUgitimatea  by  statute  and  recognUioru 

Ruboequent  marriage  and  reoof?nit1on  legitimate 
the  chilrircD  under  a  statute  so  providing,  and  they 
may  inherit  as  though  legitimate.  United  States 
V.  Skara,  6«Crancb,  0.  C.  86T;  Ash  v.  Way,  2  Gratt. 
204;  Caldwell  v.  Miller,  44  Kan.  12;  Rice  y.  Bfford.  3 
Hen.  &  M.  225;  Jacksun  v.  Moore,  8  Dana,  170. 

Although  bom  before  the  act  legalizing  such 
children.    Sleigh  v.  Stridor,  6  Call  (Va.)  489. 

The  New  York  act  providing  that  illegitimate 
children  in  default  of  lawful  issue  may  inherit  real 
and  personal  property  from  their  mother  as  if 
legitimate  does  not  affect  any  vested  right  as  the 
act  so  provides.  Ferrie  v.  The  Public  Administra- 
tor, 8  Bradf.  249. 

The  child  bom  within  ten  months  after  the  death 
of  the  intestate,  from  his  widow,  inherits  from 
his  father  under  Ky.  Oen.  Stat.,  chap.  81,  providing 
for  such  inheritance.    Maasie  v.  Hiatt,  82  Ky.  814. 

Under  a  statute  legitimating  the  issue  where 
parents  marry  and  recognise  the  offspring,  the 
recognition  must  take  place  after  passage  of  act. 
Bdwards  v.  Gaulding,  88  Miss.  118;  Brown  v.  Bel- 
marde,  8  Kan.  42;  Stevenson  v.  Sullivant,  18  U.  S.  6 
Wheat.  207.  ft  L.  ed.  70;  Hartinger  v.  Fening,  24 
Fed.  Rep.  16. 

And  the  t>ast4&rd  cannot  inherit  from  his  father 
who  does  not  comply  with  the  statutes,  in  regard 
to  his  illegitimate  children.  Dupre  v.  Caruthers,  6 
La.  Ann.  156;  Willoughby  v.  MoUey,  88  Ky.  287. 

A  child  may  be  legitimated  by  the  act  of  legisla- 
ture, and  rendered  capable  of  inheriting.  Beall  v. 
Beall,  8  Ga.  210;  Shelton  v.  Wright,  25  Ga.  686;  Mc- 
Ounnigle  v.  McKee,  77  Pa.  81, 18  Am.  Rep.  428;  Lee 
T.  Shankle,  61 N.  a  818;  Miller's  App.  62  Pa.  118. 

Although  the  act  does  not  say  they  are  legit- 
imated to  the  person  who  is  recited  in  the  act  to  be 
their  father.    Perry  v.  Newsom,  86  N.  C.  28. 

But  in  Edmondson  v.  Dyson,  7  Gku  612,  where  the 
ehlld  was  made  legitimate  and  capable  of  inherit- 
ing without  being  legitimated  to  any  particular 
pen«on,  she  could  not  inherit  as  the  act  did  not 
«ay  from  whom  she  could  inherit. 

The  act  of  congress  does  not  repeal  the  Utah 
▲ot,  authorizing  children  of  polygamous  marriages 
lo  inherit.  Chapman  v.  Handley,  7  Utah,  48;  Cope 
▼.  Cope,  187  U.  S.  682,  84  L.  ed.  832,  rev'g  7  Utah,  68, 
and  Be  Pratt's  Estate,  Id.  278. 

28  L.  EL  A. 


An  illegitimate  child  takes  from  hie  father  wbere- 
there  are  no  brothers  and  sisters  imder  1  Tnd.  Bev. 
Stat.  1876,  providing  for  such  descent  if  there  are 
no  resident  heirs  in  the  United  States.  BorrcMigte' 
V.  Adams.  78  Tnd.  160. 

Bastard  children  legitimated  by  decree  of  ti» 
county  court,  under  Tenn.  Code,  chap.  a840-86a» 
Inherit  as  if  bom  in  wedlock.  McKanne  v.  Basker- 
ville,  86  Tenn.  458. 

The  collaterals  who  have  recognised  the  child  of 
a  married  woman  as  legitimate  cannot  thereafter 
question  his  right  of  succession.  Saloy^s  Suceessioo*. 
44  La.  Ann.  438. 

Inheritance  by  illegitimate  from  Ms  mother. 

Some  states  provide  that  iflegltimate  children, 
may  take  and  inheritfrom  their  mother.  Opdyke'» 
App.  49  Pa.  878:  Jenkins  v.  Drane,  121  IlL  217;  Birle 
V.  Dawes,  8  Md.  Ch.  280;  Blacklaws  v.  Milne.  8:;  III. 
606. 16  Am.  Rep.  830;  Goodwin  v.  Colby,  64  N.  H.401: 
McOalla  v.  Bane.  45  Fed.  Rep.  888;  McGuire  v. 
Brown,  41  Iowa,  650. 

In  Helms  y.  Franciscus,  2  Bland,  Ch.  644. 90  Am. 
Dec.  402,  it  was  stated  in  1818,  that  bastards  have- 
the  capacity  to  take  from  their  mother  as  next  of 
kin,  but  the  statute  is  not  given,  and  this  is  not  the- 
questlon  involved. 

An  illegitimate  child  can  Inherit  flY>m  her 
mother  in  Connecticut.  Heath  ▼.  White,  6  Conn. 
228. 

And  most  states  now  provide  by  statote  that  ait 
illegitimate  child  may  inherit  from  the  mother  as 
though  legitimate. 

InherUance  by  iUegUlmate  wuUr  trflL 

By  the  term  ^*  child  or  children  "  means  legiti- 
mate  children.  Cartwright  v.  Vawdry,  5  Vcs.  Jr. 
580:  Orthwehi  v.  Thomas  (IlL)  Sept.  27, 1887;  Swaioe 
V.  Kenuersley,  1  Ves.  &  B.  468;  Godfrey  v.  Dane.  ^ 
Ves.  Jr.  43;  Porter  ▼.  Porter.  7  How.  (Miss.)  106. 

By  the  term  ** issue"  is  meant  lefdtimate  chil- 
dren. Black  V.  Cartmell,  10  B.  Mon.  188;  Klngaley 
T.  Broward,  19  Fla.  722. 

But  an  illegitimate  child  will  take  under  a  devise- 
to  a  daughter  for  life,  and  at  her  death  to  her  cbiW 
dren,  under  Ya.  Rev.  Code,  856,  providing  that  bas- 
tards shall  be  capable  of  inheriting  and  traasmit^ 
ting  on  the  part  of  the  mother  as  if  lawfolly 
begotten.  Bennett  ▼.  Toler,  16  Gratt.  688, 78  Am. 
Dec.  688. 

And  where  a  devise  was  to  bJs  daughter  Utry^ 
and  after  her  death  to  such  of  her  children  as  she 
should  by  will  appoint,  those  bom  before  the  irill 
could  take,  although  the  mother  married  her 
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brotbers,  nor  sisters,  and  their  inheritable 
blood  was  confined  within  the  narrow  limits 
of  the  very  letter  of  the  law.  This  restricted 
construction  was  followed  by  the  Kentucky 
courts  until  the  Act  of  1840,  though  not 
without  a  strong  dissent  in  Scroggin  v.  Allen, 
2  Dana,  368  (decided  in  1884) .  This  act  pro- 
vided "  that  the  mother  shall  be  and  is  hereby 
rendered  capable  to  inherit  as  heir  or  dis- 
tributee of  her  bastard  child ;  and  brothers 
and  sisters  of  the  same  mother  bom  out  of 
wedlock  shall  be  capable  to  inherit,  and  take 
by  descent  a  distribution  from  each  other*  as 
though  bom  in  wedlock,  and  as  brothers  and 
sisters  of  the  whole  blood."  And  notwith- 
standing the  seeming  generous  intention  of 
the  statute  to  make  the  illegitimate  child 
legitimate  ex  parte  mateima  to  all  intents  and 
purposes  as  though  bom  in  wedlock  yet  in 
Bemmington  v.  Letcts,  8  B.  Mon.  600  (decided 
in  1848),  the  court  used  this  language :  ^'It 
is  impossible,  upon  any  admissible  construc- 


tion of  the  language  of  the  act,  to  consider 
it  as  establishing  a  legal  relationship  for  the 
purpose  of  inheritance  between  a  bastard  and 
any  other  of  his  bastard  relations  but  his 
mother  and  such  other  illegitimate  issue  as 
she  may  have. "  It  does  not  operate  to  estab- 
lish a  right  either  in  the  legitimate  children 
to  inherit  from  the  legitimate  or  in  the  le- 
gitimate children  to  inherit  from  the  illegiti- 
mate. ''Under  this  construction,"  says  the 
court,  ''the  bastard  has,  in  view  of  the  law 
of  descents,  no  brothers  or  sisters  except  the 
illegitimate  children  of  the  same  mother,  and 
no  other  collateral  kindred  who  can  take  his 
estate  as  heirs ;  and  upon  his  death  without 
issue,  without  lineal  maternal  ancestor  alive, 
and  without  brother  or  sister,  the  illegitimate 
issue  of  his  mother,  or  the  descendants,  his 
wife,  if  he  leaves  one,  is  his  heir,  under  the 
fourteenth  section  of  the  statute,  and  not  the 
legitimate  son  of  his  mother." 
if  the  legitimate  son  of  the  mother  of  the 


ceased  slster^s  husband.  Crook  v.  Hill,  L.  B.  6  Ch. 
311,  40  L.  J.  Ch.  216, 24  L.  T.  N.  8. 4S8, 19  Week.  Rep. 
M9. 

meflritimate  oblldren  bom  after  the  date  of  the 
will  do  not  take  as  ajrainst  the  will  Kent  v.  Bar- 
ker. 2  Gray,  685;  Mortimer  v.  West,  8  Ruas.  870|  5  L. 
J.  Ch.  181;  Metham  y.  Devon,  1  P.  Wins.  620. 

But  an  after-born  child  takes  his  portion  with- 
out regard  to  the  will,  under  N.  Y.  Laws  1860,  chap. 
22,  providlnir  that  where  a  child  is  bom  to  the  tes- 
tator, and  after  making  a  will,  unprovided  for  in 
it,  they  shall  take  under  statute  of  descent  and  dis- 
tribution. Gardner  v.  Heyer,  2  Paige,  11, 2  L.  ed. 
702;  BuDce  v.  Bunoe,  14  N.  Y.  Bupp.  660,  20  N.  Y. 
Civ.  Proc  Bep.  338. 

And  the  same  was  held  in  Milbum  v.  Milburn,  60 
Iowa,  411:  Bunce  v.  Bunce,  tupra;  McCuUoch^s 
App.  118  Pa.  247. 

Under  the  South  OEurolina  Act  of  1705,  avoiding 
frif  ts  to  a  mistress  or  the  bastard  children  of  all 
over  1^)  one  fourth,  where  the  wife  and  legitimate 
children  do  not  avoid  it,  the  next  ot  kin  cannot. 
Breitiiaupt  v.  Bauskett,  1  Rich.  Bq.  466;  Ford  v. 
HcBlray,  Id.  474. 

And  under  this  act  the  excess  only  is  void.  Bouk- 
night  V.  Brown^  16  8.  a  166. 

And  this  act  does  not  control  a  divorced  hus- 
band who  is  the  father  of  legitimate  children. 
Bnil  V.  Hull,  2  Btrobh.  Bq.  174. 

Illegitimate  children  may  take  under  a  will* 
where  they  are  sufficiently  described.  Bentley  y. 
Blizard,  4  Jur.  N.  B.  662;  Oifton  v.  Goodbun,  L.  R. 
6  Eq.  278;  Beachcroft  v.  Beachcroft,  1  Madd.  480; 
Stewart  v.  Stewart,  81  N.  J.  Eq.  806;  Rivers*s  Case, 

1  Atk.  410;  Dawson  ▼.  Dawson,  6  Madd.  202. 

And  a  devise  to  children  which  I  may  have  liv- 
ing at  my  decease,  by  A.  was  sustained.  Wilkin- 
son V.  Adam,  1  Yes.  fr  B.  422,  affirmed  12  Price,  470. 

A  bequest  to  a  child  of  which  a  woman  was 
tneienU  was  sustained.  Gordon  v.  Gordon,  1 
Meriv.  141:  Medworth  y.  Pope,  27  Boav.  71;  Pratt  v. 
Flamer,  6  Harr.  te  J.  10. 

But  an  illegitimate  child  not  begotten  cannot 
take  under  a  will  by  any  description.    Re  Connors 

2  Jones  &  L.  456;  Kingsley  v.  Broward,  10  Fla.  722; 
Pratt  V.  Hatbew,  22  Beav.  828, 2  Jur.  N.  S.  864,  26 
li.  J.  Ch.  400,  4  Week.  Rep.  418;  Blodwell  v.  Bd- 
wards,  2  Cro.  Bllz.  600,  F,  Moore,  480;  Wilkinson  v. 
Wilkinson,  1  Tounge  &  a  Ch.  Gas.  667,  6  Jur.  821. 

And  in  fiarle  v.  Wilson,  17  Yes.  Jr.  628,  it  was  held 
that  a  bastard  could  not  take  as  the  issue  of  a  par- 
ticular person  before  its  birth. 

Notwithstanding  a  declaration  in  a  devise  that 
the  testator^s  daughter  is  Illegitimate,  it  may  be 

28L.R.A. 


shown  that  she  was  legitimate,  so  as  to  take  under 
the  devise.    Ehrioghaus  v.  Oartwrigbt,  80  N.  C.  80. 

InherUanee  by  <Ue0U,imate9  from  brothen  and  sis- 

ten. 

Under  a  statute  providing  that  a  bastard  shall 
inherit  or  transmit  inheritance  on  the  part  of  the 
mother  as  though  legitimate,  illegitimate  child* 
ren  may  Inherit  from  each  other.  Garland  v.  Har« 
risen,  8  Leigh,  868;  Burliogton  v.  Fosby,  6  Yt.  sa, 
27  Am.  Dec.  585;  Briggs  v.  Greene,  10  R.  L  405. 

See  subdivision  ^VM  the  part  of  the  motherj** 

They  may  inherit  from  each  other  under  IlL 
Stat.  1868,  providing  that  the  property  vests  In  next 
of  kin  to  the  mother.  Miller  v.  Williams,  66  lU.  01; 
Rogers  v.  Weller,  5  Biss.  166. 

They  inherit  from  each  other  under  Md.  Act  1825, 
providing  that  they  inherit  from  their  mothers  as 
if  bom  in  lawful  wedlock.  Brewer  v.  Blougher,  80 
U.-  S.  14  Pet  178, 10  L.  ed.  406. 

And  In  Connecticut  they  are  heirs  of  each  other. 
Brown  v.  Dye,  2  Boot,  280. 

And  illegitimates  Inherit  from  each  other  under 
N.  C.  Bat.  Rev.,  chap.  86.  providing  that  the  estate 
descends  to  such  person  as  would  inherit  if  he  was 
bom  In  wedlock.  McBryde  v.  Patterson,  78  N.  C. 
412. 

Where  the  bastard  dies  intestate  leaving  the 
daughter  of  a  bastard  brother  bom  of  the  same 
mother,  and  bastard*s  widow,  they  take  his  prop- 
erty under  N.  C  Act  1886,  providing  that  if  nat- 
ural bom  children  die  intestate  without  issue,  his 
estate  is  divided  among  his  brothers  and  sisters 
born  of  the  same  mother,  as  if  bom  in  lawful  wed- 
lock.   Coor  V.  Starling,  64  N.  C.  248. 

And  a  child  may  inherit  through  his  grand- 
mother his  brother*s  estate  in  Connecticut  where  a 
bastard  has  inheritable  blood,  for  the  purpose  of 
collateral  as  well  as  lineal  descent  through  binu 
Dicklnson^s  App.,  42  Conn.  401. 10  Am.  Rep.  663. 

But  in  Woltemate*s  App.,  86  Pa.  210,  it  was  held 
that  they  do  not  inherit  from  each  other  under  Pa. 
Act  1865.  providing  that  they  and  their  mother  shall 
respectively  take  or  inherit  from  each  other. 

And  do  not  take  as  against  a  husband,  under 
Tenn.  Code,  •  2428,  providing  that  if  there  is  no 
wife  or  husband  then  it  goes  to  their  mother,  and 
if  none  then  to  brothers  and  sisters  by  the  mother. 
Scoggins  V.  Barnes,  8  Baxt  560. 

Illegitimates  do  not  Inherit  from  legritlmate  chfld- 
ren  of  the  same  mother  under  a  statute  providing 
that  bastards  shall  be  cupable  of  inheriting  and 
transmitting  inheritance  on  the  part  of  the  a#>tber. 
Bacon  v.  McBride,  82  Yt.  68& 
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bastard  cannot  inherit  his  estate  through  their 
common  mother,  how  can  the  collateral  kin- 
dred of  the  mother  in  his  case  hope  to  do  so? 
It  cannot  be  contended  that  our  statute  is 
more  liberal  than  that  of  1840.  Jndecd,  it  is 
only  bv  a  forced  construction  that  the  mother 
herseli  can  be  said  to  inherit  from  her  bastard 
child.  The  plain  Act  of  1840  confers  for  the 
first  time  that  right  on  her,  in  its  opening 
clause,  thus :  **That  the  mother  shall  be  and 
is  hereby  rendered  capable  to  inherit  as  heir 
of  her  bastard  child"  which  was  not  inserted 
in  the  Revised  Statutes  (1852)  or  the  General 
Statutes  (1878).  Instead  thereof,  the  old 
eighteenth  section  of  the  Kentucky  Act  of 
1796,  copied  from  the  Virginia  Act  of  1787, 
was  adopted  with  the  interpolation  of  the 
words  **or  to"  after  the  words  "on  the  part 
of. "  And  suppose  we  adopt  the  construction 
ei  ven  this  statute  by  the  Supreme  Court  of  the 
united  States  in  Steveruan  v.  Sullivant,  supra, 
and  followed  by  a  majority  of  this  court  in 


Soraggin  ▼.  AUeUy  abore  qaoted«  we  woald 
hare  this  state  of  the  case :  Bastards  sihal]  be 
capable  of  taking  real  property  by  descent 
immediately  or  through  their  mother,  or  on 
the  part  of  their  mother,  and  of  transmitting 
that  same  estate  without  alleyiation  to  their 
own  issue  and  "  to  the  mother. "  The  old  stat- 
utes were  consistent  and  harmonious,  simply 
empowering  the  bastard,  though  wiUiin  nar- 
row limits,  to  inherit  property  from  his 
mother,  which  under  the  common  law  he 
could  not  do,  and  transmit  the  same  to  his 
own  issue.  Now,  singularly  enough,  after  so 
inheriting  it,  he  is  permitted  to  transmit  it 
"to  the  mother"  from  whom  he  has  just  in- 
heri  ted  i  t.  The  wel  1  -  known  1  egal  mean  i  ng  of 
the  expression  "on  the  part  of  the  mother.^  as 
construed  by  the  courts,  must  therefore  be 
discarded,  and  it  must  be  supposed  that  they 
were  used  in  the  statute  in  the  sense  of  **  from 
the  mother ;"  hence  the  meaning  is  as  if  the 
reading  was:    ''Bastards  shall  be  capable  of 


See  subdivision  ^On  the  pott  of  the  mother^'** 
mivra. 

The  same  was  held  under  Tenn.  Act  1819,  provid- 
ing  for  the  descent  of  property  of  an  lUegltlmate 
to  brothers  and  sisters.  Grlmee  v.  Orrand,  2  Helsk. 
SW;  MeJton  v.  Davidson,  86  Teon.  120;  Woodwiurd 
▼•  Duncan,  1  Coldw.  662. 

Inhetilcmee  by  iXUgU/tinaJbu  through  mother  orfaXhtfr, 

In  some  states  Uleffitimatee  cannot  inherit 
throoffh  their  mother,  from  their  mother*s  collat- 
erals. Jackson  v.  Jackson,  78  Ky.  WO,  80  Am.  Bep. 
M6;  Alien  v.  Bamsey,  1  Met.  (Ky.)  68S. 

And  the  same  was  held  under  a  statute  proTidinir 
the  estate  shall  descend  to  the  relatives  on  tl^  part 
of  the  mother.    Gibson  v.  McNeely,  U  Ohio  St  181. 

And  the  same  was  held  under  Mass.  Stat.  1851, 
proTidinff  that  he  shall  be  heir  of  his  mother  and 
of  any  maternal  ancestor,  and  that  his  issue  may 
take  Ly  descent  of  such  ancestor.  Pratt  v.  At- 
wood,  108  Mass.  iO. 

And  cannot  inherit  from  any  collateral  relative 
of  the  mother,  under  Tenn.  Act  1810,  provldlngr 
that  if  they  die  intestate  without  children,  his  or 
her  brothers  take  his  or  her  estate.  Brown  v. 
Kerby,  0  Humph.  480. 

And  cannot  take  from  ooUateral  kindred  of  their 
mother  under  statute  providing:  that  bastards  shall 
be  capable  of  inheriting  or  of  transmittimr  inher- 
itance on  the  part  of  their  mother  as  if  bom  in 
lawful  wedlo<dE.  Gibson  v.  Moulton,  8  Disney 
<Ohio)  158. 

And  cannot  claim  his  nepbew*s  estate  in  Massa- 
chusetts under  statute,  providing  only  for  descent 
from  his  mother  or  her  imeal  ancestors,  flaraden 
T,  Larrabee,  113  Mass.  480. 

But  in  Grundy  ▼.  Hadfleld,  16  B.  1. 670,  and  Sutton 
▼•  Sutton,  87  Ky.  216,  it  was  held  that  they  could 
take  from  their  mother's  brother  under  statute, 
providing  that  bastards  may  inherit  or  transmit 
on  the  part  of  the  mother  as  if  legitimate. 

See  subdivision,  wugpfros  ^^On  the  part  of  the 
fnother.^ 

And  may  take  under  III.  Bev.  Stat.,  chap.  80,  pro- 
viding that  illegitimate  person  shall  take  any  es- 
tate which  the  parents  might  have  taken  if  living. 
Jenkins  v.  Drane,  121  Dl.  217. 

And  in  Connecticut  they  Inherit  and  transmit  on 
the  part  of  the  mother  collaterally  like  other  per- 
sons. Dlcklnson*s  App.  42  Oonn.  401, 10  Am.  Bep. 
668w 

Illegitimate  children  mherit  property  through 
the  mother  equally  with  legitimates,  under  Fla. 
M.  a  Dig.  p.  470,  and  Ind.  Bev.  Stat,  1881,  providing 
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that  they  shall  Inherit  from  the  mother  as  if 
mate.    Parks  v.  Kimea,  100  Ind.  148;  Keecb  v. 
Eariques,  28  Fla.  607. 

But  such  child  does  not  inherit  his  grandfiatbei^ 
estate  through  his  mother  where  she  died  befon 
her  father,  as  N.  0.  Bev.  Stat.,  chap.  64,  provides 
for  the  descent  of  a  mother's  estate  to  ber  iei^ti- 
mate  children  of  which  she  dies  possessed.  'Wag- 
goner V.  Miller,  26  N.  0. 480. 

And  cannot  Inherit  from  his  grandfather  timnigii 
his  father  under  Vt.  Gen.  Stat.,  chap.  66.  providing 
that  an  Illegitimate  as  respects  the  father  alyUl  be 
capable  of  inheriting  as  though  bom  in  lawfni 
look.    Saffordv.  Houghton's  Bstate,  48  YL 


MherUanoe  by  hrothen  and  eUten  of  moCAer  or 
father  of  megWImale, 

The  brothers  and  sisters  of  the  mother  of  an  JD^ 
gitlmate  do  not  mherit  under  Ohio  Act  188L.  pxo» 
viding  that  bastards  shall  be  capable  of  inheriting 
or  transmitting  Inheritance  on  the  part  of  their 
mother  as  if  bom  in  wedlook.  Little  v.  Lake,  8 
Ohio.  288.  See  subdivision  supra,  ^On  thfO  part  of 
the  tnot/ker." 

And  do  not  inherit  under  Tez.  Bev.  Stati,  art. 
1667,  providing  that  they  may  inherit  from  and 
through  their  mother.  Blair  v.  Adams,  60  Fed. 
Bep.24B. 

And  do  not  Inherit  under  Ind.  Bev.  Code  1881, 
providing  that  in  want  of  father,  mother,  tarothen, 
and  sisters,  the  estate  goes  to  the  wife  as  at  oom- 
mon  law  he  has  no  father,  mother,  brotbera,  or 
sisters.    Doe  v.  Bates,  6  Blaokf  .  688L 

And  do  not  Inherit  under  Fa.  Act  1866,  providliig 
that  the  mother  and  her  illegidmate  ohild  shall  be 
next  of  kin  to  each  other.   Grabble  App.  68  Pa.  66. 

And  do  not  inherit  under  La.  Code,  which  makes 
no  disposition  in  favor  of  natural  collateral  kin- 
dred except  brothers  and  sisters  and  descendants, 
preferring  a  wife.  Montegut  v.  Baoas,  42  La.  Ann. 
168. 

But  the  brothers  and  sisters  of  a  mother  Inherit 
the  estate  of  her  illegitimate  child  under  Masai 
Pub.  Stat.,  ohap.  126,  providing  that  his  estate  goes 
to  the  person  who  would  have  been  entitled 
through  the  mother  if  he  had  been  legitlmaie. 
Parkman  v.  McCarthy,  140  Mass.  6001 

The  brothers  and  sisters  of  a  father  may  inb«rit 
the  estate  of  an  illegitimate  ohild  under  N.  O.  Bev. 
Stat,  chap.  88,  providing  that  If  such  ohUdrao  die 
after  issue  his  estate  descends  to  his  or  herbrothen 
horn  of  the  same  mother.   Sawyer  v.  Sawyer,  M  N. 
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inheriting  and  transmitting  an  inheritance 
from  or  to  the  mother."  And  even  this  solu- 
tion is  well-nigh  spoiled  by  the  rejection  of 
the  altematiye  **or"  properfy  used  in  the  old 
statute,  and  inserting  the  word  "  and"  in  the 
present  one,  thus  requiring  the  same  estate 
to  be  inherited  and  transmitted  to  or  from 
the  mother.  However,  the  statute  must  be 
construed  to  mean  that  bastards  shall  be  cap- 
able of  inheriting  from  the  mother,  and  of 
transmitting  an  inheritance  to  the  mother, 
and  so  must  be  held  to  embody,  in  substance, 
the  provisions  of  the  Acts  of  1796  and  of  1840, 
but  certainly  not  to  extend  or  broaden  them. 
In  the  case  of  SutUm  v.  SutUm,  87  Ky.  217, 
some  pro^i^ress  was  made  towards  liberalizing 
this  section,  and  there  the  legitimate  children 
of  a  bastard  take  what  he,  if  alive,  would 
have  taken  from  an  illegitimate  brother  of 
the  same  mother.  But  it  was  done  under  the 
statute  making  bastards  capable  of  inheriting 
and  transmitting  an  inheritance  on  the  part 


of  each  other  as  if  bom  in  lawful  wedlock  of 
the  same  parents.  There  is  no  such  statute 
in  aid  of  the  collateral  kindred  of  the  mother. 
In  Allen  v.  BafMey,  1  Met.  (Ey. )  635,  and 
Berry  v.  (hoene,  5  Bush,  452,  the  right  of  tha 
bastard  to  inherit  from  the  mother's  collateral 
kindred  was  very  decidedly  negatived.  In 
Jackeon  v.  Jackeon,  78  Ey.  890,  39  Am.  Rep. 
246,  this  court,  throush  Judge  Cnfer.  held 
that  the  bastard  could  not  inherit  through 
his  mother  from  her  ancestors.  **  It  must  be 
regarded, "  says  the  court,  **  as  the  settled  law 
of  this  state  that  a  bastard  cannot  inherit 
from  collaterals  from  whom  his  mother,  if 
living,  would  have  inherited ;  and  it  would 
seem  to  follow,  as  a  necessary  logical  se- 
quence, that  he  cannot  inherit  from  the  an- 
cestors of  his  mother."  And  while  the  exact 
question  was  not  before  the  court,  the  learned 
judge  added:  ''And  this  construction  is 
somewhat  fortified  by  the  fact  that  a  bastard 
can  only  transmit  an  inheritance  in  the  as* 


IvheriUmee  by  mo£fter  from  oti  iReQltimaU  eMtdL 

A  mother  may  inherit  from  an  lUefirftlmate  dhild, 
under  Va.  CX)del819,  proTidiDfr  that  bastards  shall 
be  capable  of  Inherttlnfr  on  the  part  of  the  mother 
and  traosmittinff  on  the  part  of  the  mother  as 
though  lawfuUy  begotten.  Garland  v.  Harrison, 
8  Lelffh,  868.  See  subdivision  supra,  **Oii  the  part 
of  the  m<Ahery 

And  may  inherit  to  the  exclusion  of  a  half 
brother  under  similar  act.  Stover  v.  Boswell,  8 
Dana,  238. 

And  may  inherit  the  property  of  an  illeiritimate 
who  died  without  descendants,  in  Texas.  Pettis  v; 
Dawson,  88  Tex.  18L 

And  may  inherit  under  Pennsylvania  Act  ISSSw 
prov^idlnv  that  illegitimate  children  with  their 
mother  may  take  and  inherit  from  each  other  as 
next  of  kin.   Nellys  App.  88  Pa.  193. 

The  mother  Is  the  sole  heir  of  a  bastard  who  has 
no  brothers  or  sisters.  Langmade  v.  Tuggle,  78 
Ga.77Q. 

A  mother  inherits  to  the  exclusion  of  natural 
brothers,  uuder  La.  Ck)de,  art  916.  providlug  that 
the  estate  of  a  natural  child  without  posterity,  be- 
longs to  the  father  or  mother  wbo  has  acknowl- 
edged it.    Nolasoo  V.  Lurty,  18  La.  Ann.  100. 

But  she  cannot  Inherit  from  an  illegitimate  child 
under  North  Carolina  Act  1799,  providing  that  his 
estate  shall  be  divided  among  his  brothers  and 
sisters  bom  of  the  same  mother.  Fllntham  v. 
Holder,  16  N.G.84S. 

A  mother  cannot  inherit  from  an  illegitimate 
child  under  Md.  Act  182>,  providing  that  illeglti- 
mare  children  and  their  issue  take  from  their 
mother  or  from  each  other.  Miller  v.  Stewart,  8 
OUl.  18B. 

In  Oooiey  v.  Dewey,  4  Pick.  98, 18  Am.  Deo.  888, 
and  Jones  v.  Borden,  4  Desaus.  488,  and  Rarwlck 
V.  Miller,  id.  484.  in  1814.  it  was  held  that  a  mother 
could  not  inherit  from  her  Illegitimate  child. 

The  natnral  parents  cannot  claim  as  heir  of  an  il- 
legitimate child  who  disposes  of  his  estate  by  will. 
Wood  V.  January,  15  La.  Ann.  SIA. 

The  child  of  an  illegitimate  may  inherit  through 
his  mother  under  a  statute  making  him  heir  of  his 
mother  or  parents.  Magee^s  Estate,  68  Gal.  414: 
Brewer  v.  Hamor,  88  Me.  S6L 

The  uncle  and  aunt  on  the  father^  side  Inherit 
the  estate  of  a  child  of  an  illegitimate  under  N.  C 
Rev.  Stat.,  chap.  88,  providing  that  If  such  illegiti- 
mate die  without  issue  his.  estate  shall  descend  to 
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his  or  her  brothers  bom  of  the  same  mother,  and 
the  inheritance  by  collaterals  on  the  maternal  side- 
Is  excluded  by  the  illegltlmaoy  of  the  mother. 
Sawyer  v.  Sawyer.  28  N.  C.  407. 

The  child  of  an  illegitimate  may  Inherit  througb^ 
his  mother,  under  niiools  Act  1878,  providing  that 
an  illegitimate  child  shall  be  heir  of  any  person 
from  whom  his  mother  might  have  inherited  if  liv- 
ing, and  the  lawful  issue  may  take  her  part  Bales 
T.Blder,llBI11.4a6. 

But  in  Berry  v.  Owens,  6  Bush,  4B8,  it  was  held 
that  the  child  of  an  illegitimate  cannot  inherit  from 
her  mother*s  brother. 

The  child  of  a  bastard  does  not  inherit  through 
his  mother  or  from  his  mother,  under  Pennsylvania 
Act  1856,  providing  that  illegitimate  children  or 
their  mother  may  take  or  inherit  from  each  other.. 
Steckel's  App.  64  Pa.  498. 

Aohlld  of  a  bastard  does  not  inherit  from  a  bas- 
tard^s  mother,  under  Mass.  Rev.  Stat.,  chap.  61,  •  2, 
proYiding  that  every  illegitimate  child  shall  be  heir 
of  his  mother,  as  this  does  not  apply  to  grand- 
children.   Curtis  V.  Hewins,  11  Met  294. 

The  brothers  and  sisters  of  a  bastard  do  not  take 
the  estate  of  his  son  as  against  a  bastard^s  wife* 
under  an  act  providing  that  the  mother  shall  not 
succeed  to  an  estate  if  there  are  brothers  and  sis- 
ters of  his  father  as  these  are  not  recogniaed  as 
brothers  and  sisters.  Soroggm  v.  Allan,  8  Dana* 
868. 

ifiAerffanes  hy  wfdoio  or  hvAamd  of  iXkgiiimaU* 

The  widow  of  an  illegitimate  takes  under  Pa» 
Act  1838.  providing  that  in  default  of  known  heirs 
the  estate  vests  in  the  widow.  Kennedy's  Bstate, 
9  Pa.  Co.  Ct  Rep.  880. 

And  takes  under  Mich.  Act  1888.  providing  that 
in  default  of  issue  or  Uneal  descendants,  or  father, 
mother,  brother,  or  sister,  the  husband  or  wife 
shall  take.    Eeeler  v.  Datvson,78  Mich.  603. 

And  takes  under  La.  Code,  srt.  911,  providing  that 
where  deceased  has  no  descendants  nor  ascendants, 
nor  collaterals,  the  estate  goes  to  the  husband  or 
wife.    Briscoe's  Succession,  2  La.  Ann.  268. 

And  she  takes  under  HL  Act  1872,  providing  that 
on  the  death  of  an  illegitimate  without  descendants 
the  estate  will  vest  in  the  widow  or  husband. 
Bvans  v.  Price,  118  111.  683. 

And  the  husband  takes  under  Maryland  Act  18201, 
providing  that  if  there  are  no  descendants  or  kin- 
dred the  estate  shall  go  to  the  husband  or  wife 
Southgate  v.  Annan,  81  Md.  118. 

But  the  mother  of  an  illegitimate  cannot  take 
under  Maine  Laws  1821,  providing  that  if  there  la 
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cending  line,  'to  his  motlier,  *"— and,  to  pre- 
serve harmony  in  the  construction  of  the  stat- 
ute, the  court  T»as  constrained  to  adopt  this 
confessedly  strict  construction.  Whatever 
might  have  been  the  original  intention  of  the 
lawmakers  towards  broadening  the  inheriting 
capacity  of  these  innocent  off-spring  of  their 


mother's  incontinence,  it  must  be  confessed 
that  a  rather  illiberal  view  of  the  statutes 
respecting  them  has  obtained,  whicfa,  how- 
ever must  now  be  adhered  to. 

Let  the  judgment  below  giving  the  estate  to  ths 
tnfe*s  befieflciaries  be  confirm^. 


DO  kindred  the  widow  shall  take.   Hughes  v. 
Decker,  88  Me.  168. 

IriherUanoe  by  legitimate  ehOdren  from  Ulegitimate 
ehUdren  of  the  same  mother, 

Leflrltlmate  children  inherit  property  of  illefriti- 
mate  children  of  the  same  mother  under  N.  C.  Bat. 
Rev.,  chap.  88,  providing  that  when  any  person  shall 
die  leaving  none  who  can  daiu  as  heirs  bis  widow 
shall  inherit.    Powers  v.  Kite,  88  N.  a  168. 

And  tbey  Inherit  In  Indiana.  Bills  v.  Hatfield,  80 
Ind.  101. 

And  they  inherit  under  Ala.  Code  18B8,  S 1988,  pro- 
viding the  mother*  or  kindred  on  the  part  of  the 
mother  in  default  of  descendants  of  iliegitimato. 
Inherit.    Butler  v.  Kiyton  Land  Go.  84  Ala.  884. 

And  they  inherit  under  Ohio  Act  18(1,  providing 
that  bastards  shall  be  capable  of  inheriting  or 
transmitting  inheritance  on  the  part  of  the  mother. 
Lewis  V.  Eutlsee,  4  Ohio  St.  854. 

And  they  take  under  Tennessee  Act  1819,  provid- 
ing should  bastard  die  without  issue  his  and  her 
brothers  take  his  estate.    Biley  v.  Bryd,  8  Head,  20. 

But  they  do  not  inherit  under  Kentucky  Act 
1840,  authorizing  illegitimate  children  to  inherit 
from  each  other.  Bemmington  ▼.Iiewis,8  B.Mon.000b 


But  in  Bent  v.  St.  Yraln,  80  Mo.  268,  it  was  held 
under  Mo.  Rev.  Code  1845.  providing  that  bastards 
sliall  be  capable  of  inheriting  and  transmitting  in- 
heritance on  the  part  of  their  mother,  that  the 
brothers  could  not  take. 

And  do  not  inherit  under  Mississippi  Act  18I8L 
providing  only  for  inheritance  between  legiti- 
mates.   Irvine  v.  NewUn,  68  Miss.  192. 

And  do  not  inherit  under  a  statute  providing  that 
this  child  shall  be  upon  equal  footing  of  other  chil> 
dren  of  the  father.  McCormlck  v.  Oantreli,  7  Yerg. 
616. 

The  grandchildren  of  the  brother  of  a  bastard 
may  inherit  his  property  under  Cku  Code  1791-1792. 
providing  that  legitinuitesand  Illegitimates  Inlierit 
from  the  mother,  as  the  Act  of  1816  provides  that 
collaterals  take  as  though  the  deceased  was  bom  in 
wedlock,  and  the  Act  of  1869  extends  the  distribu- 
tion to  collaterals  and  embraces  the  children  of  the 
intestate^s  nephew.  Houston  v.  Davidson,  46  G^ 
674. 

In  tliis  note  cases  in  regard  to  evidence  as  to 
legitimacy,  and  conflict  of  laws  as  to  who  will  be 
held  legitimate  in  oei'iain  states  are  omitted. 
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WEST  VIRGINIA  <&  PITTSBURGH 
R.  CO.,  Flff.  in  Err. 
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*!•  A  railroad  company  chartered  by 
the  state  cannott  without  les^islative 
anthorlty,  by  lease*  or  by  any  other 
contract  or  arrangement,  turn  over  to 
an<»ther  company  its  road,  and  the  use  of 
its  franchises,  and  thereby  exempt  itself  from 
responsihility  for  the  conduct  and  management 
of  the  road. 

8«  A  railroad  company,  as  a  carrier  of 
passen^^ers,  is  not  an  insurer,  but  its  duty 
is  to  carry  them  safely,  using  the  utmost  care,  as 
far  as  human  skill,  diligence,  and  foresight  can 
reasonably  be  required  to  go,  but  the  passenger 
must  not  be  guilty  of  contributory  negligence. 

S*  A  passenger  is  riding^  on  the  platform 
of  a  car  in  such  a  state  of  intoxication 

as  to  be  careless  and  heedless  of  the  danger  to 
which  he  is  exposed.  It  is  the  duty  of  the  rail- 
road company  after  the  conductor  has  notice  of 
his  condition  and  exposure  to  danger,  to  use  the 

*Headnotes  by  Skoubh,  X 


ordinary  precautions  for  his  safety,  such  as  call* 
ing  his  attention  to  the  danger,  and  the  rules  of 
the  company  forbidding  such  exposure,  and  in- 
viting bim  to  go  inside  of  the  car. 

4*  It  is  the  duty  of  a  passeng^er  iuanee> 
essarily  riding  on  the  platform  of  a  car 
in  motion  to  g^  into  the  car  when  re- 
quested by  the  conductor  or  other  person  having 
charge  of  the  train,  when  there  is  standing  room 
inside;  and  if  by  reason  of  such  refusal,  and  by 
going  down  onto  the  steps  of  the  car  without  the 
knowledge  of  the  conductor  or  other  person  hav- 
ing charge  of  the  train,  he  loses  his  balanoe,  falls 
overboard,  and  is  injured,  he  is  guilty  of  oon- 
tributory  negligence,  such  as  will  preclude  his 
recovery  for  such  injury. 

5*  The  question  of  contribuUyry  ne^li- 
flrence  is  a  mixed  question  of  l&iw  and 
fact,  and  while  it  Is  a  question  for  the  Jury  to 
determine,  it  must  be  determined  by  them  by  a|v 
plying  the  law  to  the  facts;  and  where  ioatrao- 
tlons  are  given  by  the  court,  pertaininjr  to  the 
questions  at  issue,  which  propound  tlie  law  cor- 
rectly, they  cannot  be  disregarded  in  reaching 
their  verdict,  and  if  instructions  asked  for  by  the 
plMlntiff,  and  given,  are  calculated  to  mislead 
the  Jury  as  to  the  questions  at  issue,  which  ars 
excepted  to  by  the  defendant,  a  verdict  in  ao- 
oordanoe  therewith  will  not  be  sustained. 


Nora.— The  duty  of  carriers  toward  drunken 
passengers  has  been  touched  m  sevenU  cases  in 
this  series.  One  somewhat  similar  to  the  present 
being  a  case  of  a  drunken  passenger  falling  from 
a  moying  train,  in  Cincinnati,  L  St.  L.  ft  G.  B. 
Go.  V.  Oooper  (Ind.)  6  L.  B.  A.  241. 

As  to  exposure  of  drunken  passenger  to  danger 
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by  ejection  from  car,  see  Roeeman  v.  Oarollna 
Gent.  R.  Go.  <N.  G.)  19  L.  EL  A.  8(87,  and  ttoCs. 

As  to  right  to  remove  drunk  and  disorderly  pas- 
sengers, see  Bulliyan  v.  Old  Golony  K.  Go.  (ifasa.) 
1  L.  R.  A.  618,  and  note:  Louisville  ft  N.  B.  Go.  ih. 
Logan  (Ky.)  8  L.  B.  A.  80l 


See  also  34  L.  R.  A.  677;  36  L.  R.  A.  213;  38  L.  R.  A.  71. 
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"C.  One  eaAnotToiiiiitarily  incapacitate 
htmgelf  ftrom  ability  to  exercise  ordi- 
nary care  for  hto  own  eelf-protectloii,  and 
tbea  set  up  inch  inability  aa  an  excuse  for  his 
failure  to  use  care:  and  if  the  intoxication  con- 
tributed to  the  injury,  as  a  proximate  cause 
thereof.  It  is  a  complete  bar  to  any  action  for  any 
damages  sustained  in  conseouenoe  of  it. 

(HoZt,  J.,  dissmtaJ 
(April  It  1804.) 

ERROR  to  the  Circuit  Court  for  Lewis 
CnuDty  to  review  a  judgment  iu  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  re- 
-4sulted  from  defendant's  negligence.     Beversed. 

The  facts  are  staled  in  the  opinion. 

Meatrs,  John  Brannon  and  W.  W.  Bran- 
.  non,  for  plaintiff  in  error: 

Although  instructions  No.  1  and  2  may  be 
correct  as  mere  abstract  propositions  of  law, 
'they  are  not  based  upon  the  evidence  in  the 


Johnson  ▼.  Jennings,  10  Gratt.  1,  60  Am. 
Dec.  828;  Kine7ieloev,Traceioells,  11  Gralt.  587; 
Kerry.  Luntfbrd,  2  L.  R.  A.  668,  81  W.  Va. 
683;  PasUy  v.  English,  10  Gratt.  286:  Bea  v. 
Trotter,  26  Gratt.  594;  1  Barton,  Law  Pr.  656, 

.  and  note  5. 

Where  the  facts,  although  undisputed,  are 
of  such  character  that  different  minds  may 

•draw  different  inferences  therefrom  as  to 
ivhether  such  facts  establish  negligence,  it  is 
a  proper  question  for  the  jury  and  not  for  the 

•court,  but  the  inference  of  negligence  must  be 
a  reasonable  one,  and  the  question  of  its  rea- 

■  flonableness — that  is  to  say,  whether  the  par 
ticular  act  of  negligence  chariz:ed  can  be  found 
from  the  establish^  facts  of  the  case,  without 
reasoning  irrationallv,  and  without  rejecting 
common  aeuse  as  well  as  the  rules  of  cause  and 

'  effect,  is  one  exclusively  for  the  court. 

Chicago,  B,  db  Q,  A.  Co.  ▼.  Landaver,  86 
Neb.  642. 

Plaintiff  now  complains  that  he  was  treated 
t»y  the  defendant  as  a  rational  and  intelligent 
being.  He  complains  the  defendant  did  not 
treat  him  as  a  child  and  put  him  under  re- 

-atraint. 

Malcomy.  Biehmonddb  D.  B.  Od.  106  N.  C. 

'f»;  2  Wood.  Railway  Law,  808;  Beach,  RaU- 
yvKY  Dig.  1889.  p.  205,  §  65. 

a  a  passenger  violates  a  reasonable  rule,  and 
such  violation  contributes  to  his  injury,  he  can- 
not recover  therefor. 

Buswell,  Per.<ional  Injuries,  $  156;  Willi  ▼. 
J4fnn  db  B.  B,  Co,  129  Mass.  851. 

On  the  question  of  exposure  of  person  to 

•  danger,  see — 

Patterson.  Railway  Accident  Law,  272, 278; 
-2  Beach,  Railways,  gg  860,  003;  Beach, 
Contrib.  Neg.  149;  Mnlcom  v.  Bichmond  db  D, 
R.  Co.  eupra;  2  Wood,  Railway  Law.  §308; 
WAer  V.  Kantfis  City  Cable  B  &.  7  L.  R.  A. 
819,  100  Mo.  194;  Deering,  Neg.  92;  Dvn  v. 
Seaboard  ABB  Co.  78  Va.  645, 49  Am.  Rep. 
888;  Carrieo  v.  WeU  Virginia  Cent,  dbP,  B.  Go. 

.»  W.  Va.  889;  Schouler,  Bailm.  §  652,  p.  707, 

Where  it  appeared  that  the  plaintiff  bad 
l^een  drinking,  was  riding  on  the  front  plat- 
form, although  without  objection,  and  stepped 
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to  the  lower  step  to  permit  persons  to  pai^s,  and 
that  a  sudden  movement  of  the  car.  by  which 
he  was  injured,  was  not  unusual,  and  should 
not  have  been  unexpected,  it  was  held  thai  a 
nonsuit  should  have  been  granted. 

Beach,  Contrib.  Neg.  286.  and  noteS,  See 
also  4  Am.  &  Eng.  Encyclop.  Law,  p.  78.  §  34; 
Butcher  v.  West  Virgtnia  db  P.  B,  Co.  18  L.  R. 
A.  519.  37  W.  Va.  180. 

MeMj'8.  J.  J.  Davis  and  C.  C.  Hig^^in- 
botham  for  defendant  in  error. 

"EngUmht  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  of  trespass  on  the  case 
brought  by  John  H.  Fisher,  an  infant  acting 
by  his  next  friend.  John  8.  Fisher,  against 
the  West  Virginia  &  Pittsburg  Railroad 
Company,  in  the  circuit  court  of  Lewis 
couQty,  to  recover  from  the  defendant  dam- 
ages alleged  to  have  been  occasioned  by  the 
negligence  of  the  defendant  in  carrying  the 
plaintiff,  as  a  passenger  over  its  road,  from 
the  town  of  Weston  to  the  town  of  Buck- 
hannon,  in  this  state.  The  defendant  ap< 
peared  at  rules,  demurred  to  the  declaration, 
and  pleaded  not  guilty  ;  also,  filed  a  special 
plea  in  writing,  setting  up  therein  tliat  at 
the  time  the  injury  occurred,  and  before  that 
time,  the  defendant  had  leased  its  road  to  the 
Baltimore  &  Ohio  Railroad,  and  the  said 
last-named  road  was  the  lessee  in  possession, 
and  operating  the  said  road,  at  the  time  the 
alleged  injury  occurred,  and  should  have 
been  made  sole  defendant,  which  plea  was 
rejected,  and  issue  was  joined  upon  the  plea 
of  not  guilty.  The  case  was  tried  before  R. 
G.  Linn,  special  judge.  The  defendant's 
demurrer  to  the  declaration  was  overruled, 
and,  it  appearing  that  said  John  H.  Fisher 
was  then  over  the  age  of  twenty- one  years, 
it  was  ordered  that  the  rase  proceed  in  the 
name  of  said  John  H.  Fisher.  On  the  15th 
day  of  March,  1893,  the  case  was  submitted 
to  a  jury,  which  resulted  in  a  verdict  for  the 
plaintiff,  assessing  his  damages  at  $3,500; 
and  thereupon  the  defendant  moved  the  court 
to  set  aside  the  verdict,  and  grant  it  a  new 
trial,  on  the  ground  that  the  same  was  con- 
trary to  the  instructions  of  the  court  and  to 
the  evidence,  and  for  other  grounds  set  forth 
in  the  bill  of  exceptions,  which  motion  was 
overruled ;  and  judgment  was  rendered  for 
the  plaintiff  on  the  verdict,  and  this  writ  of 
error  was  applied  for  and  obtained. 

The  first  error  assigned  by  the  plaintiff  in 
error  is  that  the  court  erred  by  rejecting  the 
plea  in  writing  filed  bv  the  defendant.  This 
assignment,  however,  I  do  not  regard  as  well 
taken,  as  the  question  raised  by  this  plea 
was  before  this  court  In  the  case  of  Bickette 
V.  Chesapeake  db  0.  B,  Co.,  88  W.  Va.  488. 
7  L.  R.  A.  854,  in  which  it  was  held  that . 
^'a  railroad  company  chartered  by  a  state 
cannot,  without  distinct  legislative  author- 
ity, by  lease,  or  any  other  contract  or  ar- 
rangement, turn  over  to  another  company  its 
road,  and  the  use  of  its  franchises,  and  there- 
by exempt  itself  from  responsibility  for  the 
conduct  and  management  of  the  road ;"  tho  | 
plea  relied  on  in  this  case  averring  that  the 
defendant  had  leased  its  road  and  rolling, 
stock,  etc.,  to  the  Baltimore  &  Ohio  Rail-| 
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road  Oompanj  before  this  fnlury  occurred, 
and  the  Baltimore  &  Ohio  Raiiroaa  Company 
waa  the  lessee  of  the  defendaot.  at  the  time 
supposed  grieyance  occurred,  etc. 

The  next  assignment  of  error  pertains  to 
the  action  of  the  court  in  giving  instructions 
Ko.  1  and  2  asked  for  br  the  plaintiff,  which 
read  as  follows:  Instruction  No.  1:  ''The 
court  instructs  the  Jury  that,  in  the  trans- 
portation of  passengers,  a  railroad  company 
is  bound  to  exercise  more  than  ordinary  care 
and  diligence,  and  is  liable  for  the  slightest 
negligence,  against  which  prudence  and  fore- 
sight could  have  guarded. "  Instruction  Ko. 
2:  ''The  court  instructs  the  jury  that  al- 
though the  plaintiff  may  have  been  guilty 
of  negligence,  and  although  that  negligence 
may  in  fact  have  contributed  to  the^injurv, 
jet  if  they  find  from  the  evidence  that  the 
defendant,  after  havine  notice  of  plaintiff's 
dangerous  exposure,  did  not  exercise  ordi- 
nary care  and  diligence  to  prevent  his  in- 
jury, the  plaintin's  negligence  will  not 
excuse  nor  relieve  the  defendant  from  lia* 
bility," — which  instructions  were  objected 
to  by  the  defendant,  the  objection  was  over- 
ruled by  the  court,  the  instructions  given  to 
the  jury,  and  the  defendant  excepted.  Do 
these  instructions  propound  the  law  cor- 
rectly? As  to  instruction  No.  1,  in  my  opin- 
ion the  circuit  court  erred  in  giving  it  to 
the  jury  without  qualification.  WhUe  it  is 
true  that  it  is  the  duty  of  a  common  carrier 
of  passengers  to  use  the  utmost  care  in  pro- 
viding for  their  safety,  yet  I  can  well  see 
how  a  lury  might  be  misled  by  the  instruc- 
tion referred  to.  To  instruct  the  jury  that, 
in  the  transportation  of  passengers,  a  rail- 
road company  is  bound  to  exercise  more  than 
ordinary  care  and  diligence,  is  a  proposition 
we  can  readily  accede  to ;  but  to  add,  with- 
out qualification,  that  it  is  liable  for  the 
slightest  negligence,  against  which  prudence 
and  foresight  could  have  guarded,  appears 
to  me  to  have  a  direct  tendency  to  mislead 
the  jury  to  the  prejudice  of  the  defendant, 
especially  under  the  state  of  facts  disclosed 
in  this  case,  unless  the  jury  had  been  further 
instructed  that  the  plaintiii  could  not  recover 
if  he  himself  was  guilty  of  contributory  neg- 
li gence.  The  facts  proved  i n  th is  case  clearly 
show  that  the  plaintiff  was  guilty  of  con- 
tributory negligence ;  and  instruction  No.  1, 
taken  by  itself,  leaving  out  any  reference  to 
the  Question  of  contributory  negligence, 
would  have  a  strong  tendency  to  mislead  the 
jury,  and  should  not  have  been  given.  Bar- 
ton states  the  law,  in  his  Law  Practice,  as 
follows  (in  volume  1,  p.  656)  :  "The  court 
is  not  bound  to  give  an  instruction  upon  a 
mere  abstract  question,  and,  if  it  does  so 
under  circumstances  calculated  to  mislead 
the  jury,  such  an  instruction  will  be  error 
for  which  the  judgment  will  be  reversed ;" 
citing  Poftley  v.  English,  10  Gratt.  236. 
Again,  in  the  case  of  McKelvey  v.  Cfiempeake 
d  0.  R,  Co,  83  W.  Va.  501  (sixth  point  of 
syllabus),  this  court  held  that  a  bad  instruc- 
tion is  not  cured  by  a  good  one ;  though  they 
be  given  on  the  motion  of  adverse  litigants, 
the  bad  instruction  should  be  withdrawn. 
Brannon,  «/.,  delivering  the  opinion  of  the 
oourt  in  that  case,  says :    "I  find  it  stated  in 
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lllimM  Cent.  R  Co,  ▼.  Maffit,  67  III.  481.  that 
the  fact  that  the  law  is  accurately  stated  oi» 
one  side  will  not  obviate  errors  in  instruc- 
tion on  the  other  side ;  and  in  Imhof  ▼.  Chi- 
cago db  M.  B,    Co,   20  Wis.   844,  '£rror  in 
instructions  is  not  cured  by  the  court  after- 
wards instructing  directly' to  the  contrary, 
and  so  leaving  the  jury  to  digest  the  oontn- 
diction.     The  error  should   be  retracted:' 
also,  in  Clay  v.  Miller,  8  T.  B.   Hon.    146. 
'  An  erroneous  Instruction  cannot  be  corrected 
by  another  instruction  which  may  state  the 
law  accurately,  unless  the  erroneous  instruc- 
tion be  thereby  plainly  withdrawn  ;'  "  citing- 
Kingen  ▼.  State,  45  Ind.    518 ;   SouOt^em   R, 
Co,  V.  Kendriek,  40  Miss.  874,  90  Am.  Dec. 
882 ;  PetuUetan  Street  B.  Co.  ▼.  StaUmann,  22* 
Ohio  St  2. 

In  considering  the  propriety  of  instruction 
No.  2,  which  was  asked  for  by  the  plaintiff, 
and  given  to  the  jury  by  the  court,  it  be- 
comes necessary  to  inquire  what  is  intended 
in  said  Instruction  bv  the  words  **  dangerous- 
exposure,"  of  which  it  is  implied  the  defend- 
ant had  notice  by  the  wording  of  said  instruc- 
tion, and  what  was  the  proximate  cause  of 
the  injury  complained  of ;  and  first  let  u» 
inquire  what  was  the  condition  of  the  plain- 
tiff at  the  time  he  took  passage  on  the  cars, 
and  at  the  time  the  accident  occurred.  On 
cross  examination  the  plaintiff  himself  was 
asked,  "Had  you  been  drinking  when  you 
were  making  that  trip?**  His  reply  was,  **I 
had  a  drink  or  two."  He  was  asked,  **  You 
were  a  little  intoxicated?"  and  answered  *'I 
wasn't  drunk. "  Again  the  question  was  pro- 
pounded, "Where  did  vou  drink?"  and  he 
said  in  reply,  "I  don't  Know  but  that  I  took 
a  drink  or  two  on  the  train.  I  think  I  did.*^ 
He  also  stated  that  his  father  was  in  the  car. 
Now,  when  we  consider  the  fact,  shown  by 
the  testimony,  that  the  car  was  running  at 
the  rate  of  ten  miles  an  hour,  and  that  thi^ 
young  man  met  with  his  Rad  misfortune  only 
seven  miles  and  a  half  from  Weston,  and 
that  he  had  taken  two  drinks  in  traveling 
that  distance,  the  strong  inference  is  that  his 
object  in  remaining  on  the  platform  was  not 
to  get  fresh  air,  as  he  stated,  but  that  he 
might  take  an  occasional  drink  as  he  went 
along.  The  quantity  he  took  at  these  drinks 
does  not  appear.  Neither  does  it  appear  that 
the  conductor  had  notice  that  he  bad  liquor 
with  him.  But  the  inference  is  plain  that 
his  condition  at  the  time  of  the  accident  may 
have  been  very  different  from  what  it  was  at 
the  time  the  conductor  took  up  his  ticket. 
Now,  then,  as  to  the  position  the  plaintiff 
was  occupying  at  the  time  of  the  accident. 
He  says :  "  I  was  standing  on  the  platform ; 
may  be,  one  step  down  on  the  steps.  Had 
one  hand  hold  of  the  iron  next  to  the  coach, 
and  one  in  front  of  the  coach,  on  the  left 
side,  going  to  Buckhannon."  That  he  was- 
standing  there,  and  let  loose  with  his  left 
hand,  still  holding  with  his  right  hand,  and 
the  train  made  a  sudden  tilt,  and  threw  him 
right  face  first.  That  he  held  on,  but  his 
hand  slipped  down  to  the  bottom  of  the  rail, 
as  far  as  it  would  go,  and  he  let  loose  and 
fell.  And  on  cross-examination,  in  answer 
to  the  qiic5.tion,  "You  say  you  were  on  the 
steps,  and  went  out?"  answered  "Yes,  sn-.*^ 
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Now  the  exposed  position  the  plaintiff  took 
upon  the  steps  of  the  car  was  manifestly  the 
proximate  cause  of  his  injury,  and  no  wit- 
ness in  the  case  states  that  the  conductor,  or 
any  oUier  officer  of  the  car  or  train,  had  no- 
tice of  the  fact  that  the  plaintiff  was  on  the 
steps,  holdinj^  to  the  iron  railing  on  the  sides 
thereof.  This  court  has  frequently  held  that 
instructions  which  are  not  based  upon  or  ap- 
plicable to  the  facts  proven  should  not  be 
given  to  the  jury,  although  they  may  be  cor- 
rect, as  abstract  principles  of  law.  See  (%>/- 
man  ▼.  ffedriek,  82  W.  Va.  120 ;  KinOey  v. 
Mon&ngalia  C(mnty  Ot,  81  W.  Va.  464,  Serr 
V.  Lunrfard,  81  W.  Va.  662,  2  L.  R.  A.  668 ; 
EvanM'  (kue,  88  W.  Va.  417 ;  Wheeling  Bridge 
Co,  V.  Wkeding  d  B,  Bridge  Oa.  84  W.  Va. 
155. 

In  the  case  of  Carrieo  ▼.  Weet  Virginia 
Cent,  d  R  B.  Co.  85  W.  Va.  890,  in  the  sev- 
enth point  of  the  syllabus,  this  court  held 
as  follows:  ''The  general  rule  in  regard  to 
contributory  negligence  in  that,  if  the  negli- 
gence be  mutual  on  the  part  of  the  plaintiff 
and  defendant,  there  cannot  be  a  recovery. 
But  if  the  injury  would  have  happened  just 
the  same,  although  the  plaintiff  had  been  in 
no  wise  negligent,  his  negligence  will  not 
prevent  his  recovery,  or  if  the  defendant, 
after  he  has  discovered  the  dangerous  ex- 
posure, refuses  or  neglects  to  practice  any 
care  or  precaution  to  prevent  the  injury,  he 
will  be  ne Id  liable."  The  instruction  we  are 
considerinsr  in  this  case  should  not  have  been 
given  to  the  juiy,  because  it  is  not  based 
upon,  or  applicable  to,  the  facts  proven.  It 
a&sumes  that  the  evidence  shows  that  some 
officer  of  the  train  had  notice  of  the  plaintiff's 
exposed  position  on  the  steps  of  the  car,  and 
no  witness  proves  such  notice.  The  fact  that 
the  conductor  had  notice  of  the  fact  that  the 
plaintiff  was  on  the  platform  of  the  car  will 
avail  him  nothing,  unless  he  received  his  in- 
jury from  occupying  that  position.  We  can 
well  see  a  great  difference,  so  far  as  danger 
is  concerned,  between  occupying  a  position 
on  the  steps  of  a  moving  car,  and  occupying 
the  platform,  which  the  evidence  shows  was 
surrounded  by  railing;  and  notice  of  one 
would  be  no  notice  whatever  of  t^e  other, 
and  the  defendant  cnuld  not  have  been  ex- 
pected to  exercise  ordinary  care  or  diligence 
to  prevent  the  plaintiff's  injury  until  it  bad 
notice  of  his  dangerous  position.  The  plain- 
tiff might  have  gone  onto  the  engine  or  the 
cowcatcher,  and  uus  exposed  himself  to  im- 
minent danger,  but  if  he  had  done  so  with- 
out the  knowledge  of  the  defendant,  although 
he  had  been  injured,  as  a  consequence,  the 
defendant  would  not  be  liable.  And  for 
these  reasons  I  think  said  instruction  No.  2 
should  have  been  rejected. 

The  next  assignment  of  error  is  to  the  ac- 
tion of  the  court  in  refusing  instructions 
Nos.  4  and  5  asked  for  by  the  defendant. 
These  instructions,  as  asked  for  by  the  de- 
fendant, were  modified  by  the  court,  and 
given  as  follows:  Instruction  No.  4.  **If 
Qie  jury  believe  from  the  evidence  that  both 
the  plaintiff  and  defendant  were  guilty  of 
negligence;  that  such  negligence  of  both 
was  concurrent,  or  running^together,  and  co- 
ooerated  to  produce  the  injury  complained  of, 
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they  should  find  for  the  defendant,  unless 
it  appears  from  the  evidence  that  the  defend- 
ant had  notice  of  the  negligence  of  the  plain- 
tiff, and  refused  or  neglected  to  practice  any 
care  or  precaution  to  prevent  the  injury."^ 
Instruction  No.  5 :  **  If  the  jury  believe  from 
the  evidence  that  the  injury  in  the  declara- 
tion mentioned  was  the  result  of  the  concur- 
rent negligence  of  both  the  plaintiff  and  the- 
defendant,  the  jurv  has  no  right  to  apportioni 
the  fault,  and  to  find  a  verdict  for  the  plain- 
iff  upon  that  around.  But  in  such  case  they 
should  find  K)r  the  defendant,  unless  the^r 
further  find  that  the  defendant  had  knowledge- 
of  the  danger  of  the  plaintiff,  and  refused. 
or  failed  to  practice  any  care  or  precaution 
to  prevent  the  injury.**  The  modification, 
in  each  of  these  instructions  consists  iik 
the  words  following?  the  word  "*  unless,  **  and 
these  instructions,  in  the  form  in  which  they 
were  given,  as  modified,  were  erroneous,  and 
should  have  been  rejected,  because  the  modi- 
fication is  not  supported  by,  or  appli cables 
to,  the  evidence  in  the  case.  The  defendant, 
by  its  counsel,  moved  the  court  to  set  aside 
the  verdict  of  the  jury  and  grant  it  a  new 
trial  on  several  grounds,  and,  among  others, 
because  the  verdict  was  contrary  to  the  in- 
struction of  the  court,  and  the  court,  at  the 
instance  of  the  defendant,  instructed  the  jury 
that,  ''as  a  matter  of  law,  a  regulation  of  a 
railroad  company  which  forbids  passengers 
to  stand  upon  the  platform  while  the  cor  is 
in  motion  is  a  reasonable  and  proper  rule ; 
and  if  a  passenger,  in  violation  of  such  reg- 
ulation, unnecessarily  exposes  himself,  he 
does  so  at  his  own  peril."  Now,  Mr.  Jef- 
fries, the  conductor,  on  cross-examination,., 
when  asked  what  he  said  to  the  plaintiff,, 
replied  that  he  took  plaintiff's  ticket  u]>, 
and  told  him  to  go  inside  and  ride ;  that  it 
was  against  the  rules ;  and  after  going  three 
miles  ne  again  asked  him  to  go  in ;  that  it 
was  against  the  rules  of  the  railroad  com- 
pany ;  and  he  talked  very  mildlv,  and  f/aid 
he  wanted  to  ride  out  there,  and  get  some 
air.  Upon  the  question  of  fact,  as  to  whether 
the  conductor  told  plaintiff  it  was  against 
the  rules  of  the  company,  the  plaintiffhim- 
self,  when  placed  on  the  stand,  does  not  con- 
tradict the  conductor,  and  there  is  no  conflict 
upon  that  point  of  evidence.  Upon  thia* 
question,  Beach  on  Contributory  Negligence, 
in  section  151,  states  the  law  as  follows :  **  If 
the  passenger  would  hold  the  carrier  to  the 
full  measure  of  his  responsibility  for  safe 
carriage,  he  must  conform  to  all  the  reason- 
able rules  the  carrier  makes,  looking  to  the 
passenger's  safety  and  convenience;  and,  if 
he  violates  such  rules  and  regulations  by  rid- . 
ing  where  he  has  no  right  to  ride,  it  is  no 
very  harsh  rule  that  requires  him  to  do  it  at 
his  own  peril."  After  commenting;  on  the 
law,  in  the  same  section,  as  to  where  the 
conductor  or  trainmen  consent  or  encourage 
a  passenger  to  ride  in  a  place  of  danger,  the 
section  concludes  with  a  quotation  from  the 
opinion  of  the  court  in  the  case  of  Pennsyl- 
vania B,  Co.  V.  lAingdon,  92  Pa.  21,  87  Am. 
Rep.  651,  as  follows :  **'  We  are  unable  to  see 
how  a  conductor,  in  violation  of  a  known 
rule  of  the  company,  can  license  a  man  to 
occupy  a  place  of  danger,  so  as  to  make  the 
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«€ompany  responsible. "  Beach  on  Contribu- 
tory Negligence  (pa^e  874)  says:  "Where 
it  appeared  that  the  plaintiff  had  been  drink- 
ing, was  riding  on  the  front  platform  (al- 
though without  objection),  and  stepped  to 
the  lower  step  to  permit  persons  to  pass,  and 
that  a  sudden  movement  of  the  car,  by  which 
he  was  injured,  was  not  unusual,  and  should 
not  have  been  unexpected,  it  was  held  that 
a  nonsuit  should  have  been  granted.  **  Wood 
on  Railway  Law  (vol.  2,  §  304,  p.  1277) 
states  the  law  on  this  point  thus:  '^A  pas- 
senger who  voluntarily  rides  in  a  bngf^age 
•car  or  other  known  place  of  danger  in  viola- 
tion of  the  known  rules  of  the  company,  and 
is  injured  in  consequence  of  such  violation, 
•cannot  recover  damages  therefor,  even  though 
he  is  there  by  permission  of  the  conductor ; 
and,  in  the  absence  of  any  proof  upon  that 
point,  it  will  be  presumed  that  the  passenger 
knew  of  the  danger,  and  the  regulations  for- 
<bidding  passengers  from  riding  In  the  bag- 
gage car;**  citing  Houston  d  T.  0,  E.  Ch, 
T.  Clemmans,  55  Tex.  88. 

The  rule  is  also  stated — as  we  think,  prop- 
erly— in  Patterson's  Railway  Accident  Law 
(page  250.  g  248),  where  it  is  said:  **!(  is 
'both  the  right  and  the  duty  of  the  railway  to 
make  regulations  for  the  safe  conduct  of  its 
■business ;  but  those  regulations  must  be  rea- 
sonable in  themselves,  and  must  be  so  pub- 
lished that  all  persons  who  are  to  be  affected 
thereby  may  have  an  opportunity  of  learning 
the  existence  and  effect  of  such  regulations. 
Where  the  regulations  are  in  themselves  rea- 
sonable, and  have  been  properly  published, 
the  passenger  is  bound  to  Inform  himself  as 
to  their  effect,  and  he  must  conform  thereto. 
Thus,  in SuUivan y.  PhUadelphia  dkB,  IL  Co., 
80  Pa.  238.  72  Am.  Dec.  698,  Woodward,  J., 
said  the  passenger's  consent  is  implied  to  all 
the  company's  reasonable  rules  and  regula- 
tions for  entering,  occupying,  and  leaving 
their  cars;  and,  if  injury  befall  him  by  rea- 
son of  his  disregard  of  regulations  which  are 
necessary  to  the  conduct  of  the  business,  the 
company  are  not  liable  in  damages,  even 
though  the  negligence  of  their  servants  con- 
-curr^  with  his  own  negligence  in  produc- 
ins:  the  mischief  f*  citinir  Britton  v.  Atlantic 
di  G.  Air  Lins  B,  Co.  88"  N.  C.  536,  43  Am. 
Rep.  749 ;  BurlingUyn  A  M,  R  R.  Co.  y. 
Rom,  11  Neb.  177. 

So  far  as  publishing  the  rules  is  con- 
•oerned,  in  the  case  under  consideration,  that 
was  not  necessary,  for  the  reason  that  the  con- 
ductor gave  the  plaintiff  personal  notice  that 
it  was  against  the  rules  to  ride  outside  of  the 
passenger  car.  Wood,  Railway  Law  (vol.  2, 
p.  1272,  §303),  under  the  heading,  ''Injuries 
Resulting  from  Passenger  Putting  Himself 
Voluntarily  in  a  Dangerous  Position, **  says : 
*  Railroad  companies  are  only  bound  to  exer- 
cise due  care  that  a  passenger  is  not  injured 
through  their  fault,  and  are  not  required  to 
exercise  such  a  supervision  over  him  as  ab- 
solutely prevents  his  being  injured  by  his 
own  fault;"  citing  McUcom  v.  Richmond  dt 
D.  R.  Co.  106  N.  C.  63,  where  the  text  is 
quoted  with  approval.  In  other  words,  if  a 
passenger  puts  himself  in  a  dangerous  posi- 
tion, he  cannot  claim  indemnity  from  the 
company.    In  a  case  where  a  stock  drover 
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was  riding  on  an  engine  with  several  otheiB, 
when  another  engine  suddenly  came  in  sight, 
round  a  curve,  and  all  the  others  jumped  off, 
but  the  decedent,  who  remaincKl  and  was 
killed,  the  court  charged  the  jury  that  if  the 
defendant's  employes  were  negligent,  and  the 
decedent  was  rightfully  riding  on  the  engine, 
the  plaintiff  could  recover;  and  this  was 
held,  under  the  pleadings,  to  be  erroneoua, 
as  it  disregarded  the  question  of  contributory 
negligence  of  the  decedent.  Wabash^  Si.  JL. 
A  P.  R.  Co.  y.  ShackUt,  105  111.  367,  44  Am. 
Rep.  791. 

In  the  case  of  Maieom  y.  Richmond  db  D. 
R,  Co.,  supra,  it  was  held  that  a  passenger 
on  a  freight  train,  who  stands  on  tlie  rear 
platform  without  holding  to  anything,  is 
guilty  of  contributory  negligence,  and  can- 
not recover  for  any  injury  which  he  may  sus- 
tain by  reason  of  the  sudden  starting  of  the 
train.  The  court,  in  its  opinion,  says,  after 
speaking  of  the  duty  of  the  railroad  to  give 
signals  when  starting:  *' Apart  from  uiis, 
we  are  of  opinion  tliat  the  plaintiff  was 
gu  i  1  ty  of  con tri  butory  negl  i  gence. "  **  Rail  • 
road  companies  are  only  bound  to  exercise 
due  care  that  a  passenger  is  not  injured 
through  their  fault,  and  are  not  required  to 
exercise  such  a  supervision  over  him  as  ab- 
solutely prevents  his  being  injured  by  his 
own  fault.  In  other  words,  if  a  passenger 
puts  himself  in  a  dangerous  positiou,  he  can- 
not claim  indemnity  from  the  company.  **  2 
Wood,  Railway  Law,  §  803.  The  company, 
as  held  in  some  of  the  cases,  cannot  be  ex- 
pected to  treat  its  passengers  as  children,  or 
to  put  them  under  restraint.  Passengers 
must  take  the  responsibility  of  informing 
themselves  concerning  the  every-day  inci- 
dents of  railway  traveling;  the  company 
could  do  business  on  no  other  basis.  Miteh- 
dl  ▼.  Ohicaffo  d  G.  T.  R.  Co.  51  Mich.  236,  47 
Am.  Rep.  566.  The  court  further  says: 
*'The  plaintiff  must  have  been  aware  of  the 
dangerous  position  in  which  he  placed  him- 
self. He  was  warned  of  the  danger  by  the 
regulations  of  the  defendant  forbidding  pas- 
sengers to  ride  upon  platforms.  He  must 
have  known  of  the  sudden  startings  and  jolt- 
ings peculiar  to  freight  trains,  and  he  must 
also  nave  known  when  he  placed  himself 
upon  the  platform,  that  the  train  was  likely 
to  start  at  any  moment.  Notwithstanding 
all  this,  he  leaves  his  seat  in  the  coach,  and 
puts  himself  in  this  dangerous  position, 
without  even  taking  the  simple  precaution 
of  supporting  himself  by  holding  to  the  rail- 
ing, or  anything  else.  That  no  recovery  can 
be  had,  under  such  circumstances,  is,  it  seems 
to  us,  too  plain  for  further  discussion.  **  On 
the  question  of  the  duty  of  the  passenger,  it 
was  held  in  the  case  of  OraviUe  y.  Marutattan 
R.  Co.,  105 N.  Y.  525,  59  Am.  Rep.  516.  that 
"it  is  the  duty  of  the  passenger  standing  on 
the  platform  of  a  steam- railroad  car  to  go  in- 
side^ when  requested  so  to  do  by  a  person 
having  charge  of  the  train,  if  there  is  stand- 
ing room  inside,  although  there  are  no  vacant 
seats.  The  fact  that  the  passenger  has  a 
well-founded  ground  of  complaint  against 
the  railroad  company,  for  not  providing  ad- 
equate accommodaetions  for  passengers,  does 
not  release  him  from  the  duty  of  leaving  the 
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platform.  As  to  whether,  where  a  passenger 
refuses  to  go  inside  the  car  when  so  re- 
ouested,  the  hrakeman  or  conductor  has  the 
Tight  to  force  him  to  do  so,  giujtre. " 

Returning  to  the  point  as  to  the  position 
occupied  by  the  plaintiff  at  the  time  the  ac- 
cident occurred,  it  may  be  said  that  the  steps 
of  the  car  form  a  part  of  the  platform,  and 
that  being  on  the  steps  was  the  same  as  be- 
ing on  the  platform.  The  steps,  however, 
<'onstitute  no  part  of  the  platform.  The  steps 
might  be  removed  or  broken  off,  and  the 
platform  might  still  remain.  The  steps  are 
^he  means  of  ingress  and  egress  to  and  from 
the  platform,  and  we  cannot  say  that  a  party 
who  was  standing  on  the  steps  of  the  car 
was  standing  on  the  platform.  The  steps 
must  be  regarded  as  a  more  dangerous  place 
for  a  passenger  to  occupy  while  the  car  is 
moving  than  the  platform ;  and  a  conductor 
might  be  under  the  impression  that  a  pas- 
senger was  on  Uie  platform,  and  act  very 
differently  from  what  he  would  if  he  had 
notice  that  he  was  standing  down  on  the 
steps.  It  is  true  that  when  the  plaintiff  re- 
fused to  go  inside  the  car,  upon  request  of 
the  conductor,  the  conductor  might,  under 
the  regulations,  have  stopped  the  car,  and 
put  the  plaintiff  off ;  but  no  conductor,  under 
the  circumstances  of  this  case,  would  feel 
warranted  in  resorting  to  such  an  extreme 
measure.  While  it  is  true  this  young  man 
nvas  not  conducting  himself  altogether  as  he 
fihould, — was  drinEing  to  some  extent, — yet 
the  conductor  could  not  say  that  he  was  so 
much  under  the  influence  of  liquor  as  to 
render  him  incapable  of  taking  care  of  him- 
-4Klf,  and  the  plaintiff  himself  swears  that  he 
was  not  drunk.  His  father  was  present  in 
the  car,  and  was  evidently  trying  to  get  his 
tarring  son  to  return  to  his  home  ;  and  a  con- 
ductor possessing  the  instincts  of  a  gentle- 
man would  not  feel  warranted  in  seizing  the 
young  man,  and  forcibly  ejecting  him  from 
the  cars,  because  he  objected  to  going  on  the 
inside,  and  by  so  doing  he  miglit  have  in- 
-curred  the  risk  of  a  suit  against  his  company. 
He  says  he  was  not  drunk,  and  his  counsel 
say  the  same,  by  putting  him  on  the  stand  to 
contradict  the  conductor  as  to  what  passed 
between  them  when  requested  to  go  in  the 
•cars,  and  also  as  to  whether  there  were  va- 
cant seats  in  the  car.  It  is  presumed,  how- 
ever, that  his  father  would  not  have  done 
such  an  idle  thing  as  to  request  the  conductor 
to  get  him  to  come  in,  if  there  was  no  room 
in  the  car.  The  evidence,  however,  shows 
that  he  was  drinking  before  he  came  on  the 
car,  and  after  he  came  on  the  car;  and  the 
court  instructed  the  jury  that,  in  determin- 
ing the  question  of  contributory  negligence, 
thev  miglit  take  into  considera'tion^the  con- 
dition of  the  plaintiff  at  the  time, — that  is, 
if  he  were  intoxicated  at  the  time  of  the  In- 
Jury,  or  partly  so,  they  might  take  this  fact 
into  account,  m  determining  whether  he  was 
guilty  of  contributoiy  negligence.  Upon 
this  question.  Wood.  Kailwav  Law  (vol.  2, 
p.  1457)  states  the  law  as  follows:  ''The 
fact  that  the  person  injured  was  at  the  time 
intoxicated  does  not  necessarily  constitute 
contributory  negligence  on  his  part,  though 
this  fact  is  to  be  considered  with  others  in 
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determining  whether  or  not  he  exercised  or> 
dinary  care  to  protect  himself.  One  cannot 
voluntarily  incapacitate  himself  from  abilitv 
to  exercise  ordinary  care  for  his  own  self- 
protection  and  then  set  up  such  incapacity 
as  an  excuse  for  his  failure  to  use  care ;  and 
if  the  intoxication  contributed  to  the  injury, 
as  a  proximate  cause  thereof,  it  is  a  complete 
bar  to  an  action  for  damages  sustained  in 
consequence  of  it," — citing  Illinois  Cent.  R. 
Co.  V.  Cragin,  71  111.  177 ;  Little  Rock  d  Ft, 
8,  R.  Co.  V.  Patikhvrst.  86  Ark.  S71 ;  File- 
gerald  v.  Weston,  52  Wis.  3o4;  Chicago,  R. 
I.  d  P,  R,  Co.  v.  Bdl,  70  111.  102,  and  other 
cases. 

Now,  while  It  Is  true  that  negligence  is  a 
mixed  question  of  law  and  fact,  and  Wood, 
Railway  Law  (vol.  2,  p.  1458)  so  states  the 
law,  and  says  that  when  there  is  no  dispute 
about  the  facts,  nor  any  doubt  as  to  the  proper 
inference  to  be  drawn  from  them,  the  question 
as  to  what  is  proper  care  may  be  a  question 
of  law ;  but  where  either  tlie  facts,  or  the 
conclusions  to  be  drawn  therefrom,  are  at  all 
doubtful,  the  question  must  always  be  sub- 
mitted to  a  jury.  And  because,  in  determin- 
ing the  character  of  plaintiff's  conduct,  it  is 
necessanr  to  And  whether  or  not  he  acted  as 
a  man  of  ordinary  prudence  would  have  acted 
under  the  same  circumstances,  the  question 
is  necessarily  one  for  the  jury,  except  in  very 
plain  cases,  where  there  is  no  room  for  a  rea- 
sonable difference  of  opinion.  If  the  facts 
are  such  that  a  verdict  for  the  plaintiff  could 
not  be  sustained,  the  question  is  one  of  law, 
and  shou  1  d  Ih)  de ter m  i  ned  by  the  court.  U pon 
this  question  the  case  of  Chicago,  B.  d  Q.  R. 
Co.  V.  Landauer,  86  Neb.  642,  states  the  law 
as  follows  (this  case  was  from  the  supreme 
court  of  Nebraska)  :  ''It  is  the  settled  rule 
in  this  state  that  where  different  minds  may 
draw  different  inferences  from  the  same  stato 
of  facts,  as  to  whether  such  facts  establish 
negligence,  it  is  a  proper  question  for  the 
jury,  and  not  for  the  court ;  but  that  rule  is 
subject  to  the  qualification  that  the  infer- 
ence of  negligence  must  be  a  reasonable  one. 
Where  it  is  impossible  to  infer  negligence 
from  the  established  facts  without  reasoning 
irrationally,  and  contrary  to  common  sense 
and  the  experience  of  average  men,  it  is  not 
a  question  for  the  jury,  and  the  court  should 
direct  a  verdict  for  the  defendant."  Now, 
what  negligence  was  the  defendant  guilty  of 
in  this  case?  If  the  injury  resulted  from  in- 
toxication, this  was  the  fault  of  the  plaintiff, 
and  not  of  the  defendant.  If  he  was  slightly 
intoxicated  when  he  took  the  train,  and  in- 
creased his  intoxication  after  he  became  a 
passenger,  this  fact  does  not  appear  to  have 
been  known  to  the  defendant;  and  it  is  held 
in  the  case  of  Milliman  v.  New  York  Cent,  d 
H.  R.  R.  Co.  66  N.  Y.  648,  that  **the  fact 
that  a  man  is  intoxicated  does  not,  alone,  de- 
prive him  of  the  right  to  ride  upon  a  rail- 
road car,  nor  does  it  free  the  comoany  from 
its  duty  to  render  him,  as  a  passenger,  due 
care.  It  is  the  duty  of  a  carrier  of  passengers 
to  observe  the  same  care  to  a  drunken  as  to  a 
sober  passenger.  ^  It  does  not  appear  that  any 
officer  of  the  train  knew  of  the  dangerous  po- 
sition the  plaintiff  had  taken  upon  the  steps. 
It  does  appear  that  he  refused  to  go  in  th* 
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car,  when  politely  invited  so  to  do ;  and  he 
does  not  complain  that  the  car  was  not 
stopped,  and  himself  ejected  therefrom.  It 
cannot  be  said  that  the  defendant,  after  It 
discovered  the  dangerous  exposure,  refused 
or  neglected  to  practice  any  care  or  precau- 
tion tu  prevent  the  injury,  lleither  can  we 
say  that  the  injury  would  have  happened  just 
the  same,  although  the  plaintiff  bad  been  in 
no  wise  negligent.  Therefore,  the  defendant 
cannot  be  held  liable,  under  our  ruling  in 
the  case  of  Carrico  v.  West  Virginia  Cent,  db 
P.  R.  Cfe?.,  8ft  W.  Va.  890.  As  we  have  seen, 
the  question  of  contribute]^  negligence  is  a 
mixed  question  of  law  and  fact ;  and,  while  It 
may  be  a  question  for  the  jury,  yet  the  jury 
must  take  the  questions  or  law  involved  in 
the  case  from  the  court,  and  apply  them  to 
the  facts,  in  reaching  their  conclusion,  and 
if,  at  the  instance  of  the  plaintiff,  instruc- 
tions are  given  to  the  jury  which  are  mis- 
leading, and  not  in  accordance  with  the  law, 
or  if  the  jury  disregards  instructions  which 
are  given  at  the  instance  of  the  defendant, 
and  which  propound  properly  the  law,  the 
question  becomes  a  Question  for  the  court, 
and  the  verdict  may  be  set  aside.  My  con- 
clusion, therefore,  is  that  the  court  erred  in 
refusing  to  set  aside  the  verdict  in  this  case, 
and  award  the  defendant  a  new  trial. 

The  judgment  eomplained  of  is  reversedf  the 
verdict  set  aside,  and  a  new  trial  awarded  the 
defendant ;  and  the  defendant  In  enror  must 
pay  the  costs  of  this  writ. 

Holt»  J, ,  dissenting : 

This  is  a  suit  brought  in  the  circuit  court 
of  Lewis  county  on  the  20th  of  August,  1891, 
by  John  H.  Fisher,  by  his  next  friend, 
against  the  West  Virginia  &  Pittsburg  Rail- 
road Company  for  injury  inflicted  on  plain- 
tiff, by  defendant's  negligence,  while  being 
carried  as  a  passenger  on  its  train.  A  trial 
l>y  jury,  on  plea  of  not  guilty,  resulted  in  a 
verdict  for  plaintiff  for  $8,500,  for  which  the 
court  gave  judgment,  having  overruled  de- 
fendant's motion  for  a  new  trial,  and  this 
writ  of  error  was  al lowed.  As  to  the  material 
facts,  there  was  but  little,  if  any,  conflict  of 
testimony.  But  giving  the  plaintiff  the  van- 
tage ground  of  his  veitlict,  where  and  if  such 
conflict  exists,  the  facts  are,  in  substance,  as 
follows :  On  the  18th  day  of  October,  1890, 
defendant  ran  a  local  mixed  train — ^freight 
and  passenger  car — from  Weston  to  Buck- 
hannon ;  but  one  passenger  car,  and  that  in 
the  rear.  Plaintiff  and  his  father,  John  8. 
Fisher,  bought  tickets,  and  were  passengers. 
The  father  had  a  seat,  but  the  car  was  crowded 
full  of  people;  but  little,  if  any,  sitting 
room.  There  was  standing  room.  Perhaps 
a  seat  could  have  been  found,  but  plaintiff 
was  drinking, — was  intoxicated.  He  did  not 
enter  the  car,  b\it  rode  standing  out  on  the 
front  platform.  He  was  under  the  influence 
of  whiskey ;  at  least,  seemed  to  be  so  to  the 
conductor;  according  to  his  testimony,  had 
whiskey  with  him,  and  took  two  or  three 
drinks  on  the  platform.  The  father  knew 
that  plaintiff  had  been  drinking  some,  and, 
being  uneasy,  went  out  to  where  his  son  was, 
on  the  front  platform,  and  told  him  he  had 
better  come  in  the  car.     Plaintiff  said  he 
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would  do  80  in  a  few  minutes ;  but,  not 
ing  in,  the  father  requested  the  conductor  U> 
go  out  and  bring  him  in.     The  condacior 
stood  around  for  a  short  time,  and  then  went 
out  on  the  platform  where  plaintiff  was.    H» 
came  back  without  him ;  told  John  8.  Fisher, 
the  father,  that  he  was  in  no  danger ;  **  that, 
as  lonff  as  they  did  not  stagger,  they  were  all 
right."     The  conductor  states  in  his  testi- 
mony that  the  platform  is  regarded  as  a  very 
dangerous  position  to  occupy,  and  that  the 
rules  of  his  company  required  him  to  make 
plaintiff  come  into  tnc  car ;  and  if  he  refused 
it  was  his  duty  to  stop  the  train,  and  put  him 
off.    Plaintiff  remained  on  the  platform  ;  and 
about  seven  and  one  half  miles  out  on  the 
road,  about  halfway  back  to  Buckhannon. 
in  running  at  ten  or  twelve  miles  an  hour 
round  a  sharp  curve  plaintiff  was  thrown 
out,  or  fell  out,  to  the  left.     The  hind  truck 
ran  over  both  feet,  making  amputation  of 
both  feet,  back  to  Uie  heels,  necessary.     He 
was  taken  up,  and  carried  to  his  home  at 
Buckhannon,  where  this  surgical  operation 
was  at  once  properly  performed,  leaving  him 
a  bad  cripple  for  life,  unable  to  stand  or 
walk  without  crutches  and  artificial  feet, 
which  he  has,  at  a  cost  of  $100.    He  waa 
about  twenty  years  of  age,  earning  about 
$1.25  per  day.     He  can  now  do  nothinir  re- 
quiring him  to  walk  or  to  stand ;  and'  the 
left  foot,  not  bein^  healed,  will,  in  all  like- 
lihood, soon  k'eauire  some  further  amputa- 
tion.    His  condition  shows  that  he  was  in- 
toxicated to  such  a  degree  as  not  to  realize 
the  danger  of  falling  off,  to  which  he  was 
exposed.    He  stood  upon  the  step,  holding 
with  one  hand.     He  was  plainly,  to  some 
extent,  unconscious  of  his  exposure  to  the 
danger  of  falling  off,  and  did  not  anticipate, 
and  therefore  was  heedless  of,  the  accident 
likely  to  ensue.    The  conductor  noticed  his 
intoxication,  and,  telling  him  that  it  was 
against  the  rule  to  ride  uiere,  asked  him  to 
go  in.    The  brakeman  noticed,  when  he  got 
on  the  train,  that  he  had  been  drinking ;  he 
acted  like  he  was  intoxicated ;  asked  him  to 
go  into  the  car.    And,  as  we  have  already 
seen,  the  father,  seeing  that  his  son  had  not 
come  into  the  car,  and  knowing  his  condi- 
tion, felt  uneasy  for  his  safety,  and  requested 
the  conductor  to  go  out  and  bring  him  in. 
The  conductor  went  out  on  the*  platform 
where  the  plaintiff  was,  and  came  back  with- 
out him,  and  told  John  8.  Fisher,  the  father, 
as  already  stated,  that  plaintiff  was  in  ne 
danger.     "  As  long  as  they  did  not  stagger, 
they  were  all  right."    The  foregoing  state- 
ment of  facts  is  intended  to  present  *the  ex- 
act anatomy  of  the  case."    As  is  usual  in 
such  cases,  this  one  has  opened  up  a  wide 
field  for  discussion,  as  appears  from  the  cases 
and  books  cited.    Still,  in  my  view,  in  the 
attitude  in  which  it  is  here  presented,  giv- 
ing the  plaintiff  the  vantage  ground  of  a 
verdict  and  judgment  in  his'favbr,  in  an  ac- 
tion for  negligence  against  a  carrier  of  pss- 
sengers  conc^ed  to  be  to  some  extent  in 
fault,  its  determining  factors,  both  of  law 
and  fact,  ought  to  lie  within  a  narrow  com- 
pass.   Four  grounds  of  error  are  assigned  by 
plaintiff  in  error:    No.  1.  The  court  erred 
in  rejecting  a  special  plea.    No.  8.  In  glv* 
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ing  to  the  JuTj  the  two  InstractioDs  asked  by 
plaintiff.  No.  8.  In  modifying  defendant**8 
instructions  Nos.  4  and  5.  No.  4.  In  over- 
ruling defendant's  motion  for  a  new  trial. 

No.  1 :  This  special  plea  averred,  in  sub- 
:stance,  that  at  the  time  of  the  accident  and 
injury  complained  of  the  Baltimore  ^  Ohio 
Bailroad  Company  was  the  lessee,  owner,  and 
•operator  of  the  West  Virginia  &  Pittsburgh 
Railroad,  by  virtue  of  a  deed  of  lease  before 
"that  time  duly  signed,  sealed,  and  delivered ; 
-that  if  there  was  any  cause  of  action,  as 
:sverred,  the  Baltimore  A  Ohio  Company, 
41  lone,  ought  to  be  made  defendant, — pray* 
iug  judgment  that  the  writ  and  declaration 
might  be  quashed,  etc.  ;  that  is,  that,  with- 
•out  reference  to  the  merita,  the  suit  has  been 
brought  against  the  wrong  person,  in  an  im- 
proper manner,  as  to  the  party  made  defend- 
4int.  This,  if  true,  would  go  In  support  of 
Xhe  general  issue,  as  It  contradicts  the  dec- 
laration on  a.  material  point.  Nor  does  it 
in  its  nature  belong  to  that  class  of  defenses 
^which  are  good  in  bar  or  abatement,  at  the 
^option  of  the  defendant.  A  judgment  on  the 
plea  for  defendant  that  the  writ  and  declara- 
tion be  Quashed  must,  in  its  nature,  in  such 
4k  case,  if  it  amounts  to  anything,  be  conclu- 
sive of  the  right  of  action  against  defendant, 
^either  alone  or  conjointly  with  another:  for 
it  would  not  have  been  good  if  it  had  averred 
«s  the  ground  that  the  Baltimore  &  Ohio 
•Company  was  a  joint  doer  of  the  thinir  com- 
plained of,  for,  in  such  case  of  tort,  plaintiff 
may  sue  one  or  both.  It  was  intended,  no 
^oubt,  to  give  notice  of  one  of  the  grounds 
of  defense,  or  rather  to  raise  in  advance  the 
-question  of  defendant's  liability  under  the 
-«tate  of  facts  averred  in  the  plea.  As  a  plea 
in  abatement,  it  was  excepted  to  for  want  of 
^afDdavit ;  for,  by  the  statute  (sec.  89,  chap. 
125),  ''no  plea  in  abatement  or  plea  of  non 
^stfaetum  shall  be  received,  unless  it  be  ver- 
ified by  affidavit.  *  But  the  true  question  on 
^he  merits  is  settled  bv  the  case  of  Ricketis 
▼.  ChMopeakB  d  0.  b:  Ob. .  83  W.  Va.  438, 
486,  7  L.  R.  A.  854 :  "We  think  it  may  be 
stated,  as  the  just  result  of  the  decided  cases, 
snd  on  sound  principle,  that  a  railroad  cor- 
poration cannot,  without  distinct  legislative 
authority,  by  lease  or  any  other  contract, 
turn  over  to  another  company  its  road,  and 
the  use  of  its  franchises,  and  thereby  exempt 
itself  from  responsibility  for  the  conduct  and 
management  of  the  road."  For,  if  the  de- 
fendant railroad  corporation  still  conducts 
tho  business  of  the  road  as  owner,  it  is  lia- 
l}le ;  if  as  agent  of  the  lessee,  it  is  liable  for 
its  torts :  and  if  the  lessee  conducts  the  bus- 
iness in  that  name ,  and  under  the  defendant's 
oharter,  then,  accordinff  to  the  averments 
contained  in  the  plea,  it  would  be  liable 
under  that  charter,  and  in  that  name.  There 
was  no  error  in  r^ecting  the  plea. 

Error  No.  3 :  The  two  instructions  given 
for  plaintiff  against  the  objection  of  defend- 
ant are  as  follows:  No.  1 :  "The  court  in- 
-structs  the  jury  t^at,  in  the  transportation 
of  passengers,  a  railroad  company  is  bound 
to  exercise  more  than  ordinary  care  and  dili- 
gence, and  is  liable  for  the  slightest  negli- 
jcence,  against  which  prudence  and  foresight 
could  have  guarded.*  No.  2:  "The  court 
instructs  the  jury  that  although  the  plaintiff 
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may  have  been  guilty  of  negligence,  and  al- 
though that  negligence  may  in  fact  have 
contributed  to  the  injury,  yet  if  they  find 
from  the  evidence  that  the  defendant,  after 
having  notice  of  plaintiff's  dangerous  ex- 
posure, did  not  exercise  ordinary  care  and 
diligence  to  prevent  his  injury,  the  plain- 
tiff's neglifcence  will  not  excuse  nor  relieve 
the  defendant  from  liability."  Both  are 
taken  from  the  case  of  Caii'ico  ▼.  West  Vir- 
qinia  Cent,  dt  P.  R  Co.  35  W.  Va.  889.  It 
IS  conceded  in  argument  that  these  instruc- 
tions do,  perhaps,  propound  the  law  cor- 
rectly; but  the  contention  is  that  they  are 
abstract,  not  being  based  upon  any  evidence 
in  the  cause. 

The  court,  at  the  instance  of  defendant, 
^ve  ten  several  instructions,  which,  as  mod- 
ified, were  not  objected  to,  and  which  read 
as  follows :  No.  1 :  "The  jury  are  instructed 
that  the  plaintiff,  as  passenger  on  the  defend- 
ant's car,  as  a  matter  of  law,  Is  presumed  to 
have  taken  upon  himself  all  the  risks  neces- 
sarily incident  to  that  mode  of  traveling ; 
and  if  the  jury  believe  from  the  evidence 
that  without  the  fault  of  tlie  defendant,  but 
by  inevitable  accident,  plaintiff  was  injured, 
the  jury  should  find  for  the  defendant. "  No. 
2 :  "  The  court  instructs  the  jury,  as  a  matter 
of  law,  that  a  passenger  upon  a  railroad  train 
takes  all  the  risk  attending  that  mode  of 
travel,  except  such  as  may  be  caused  or  in- 
curred by  the  negligence  of  the  railroad  com- 
fiany  or  its  servants ;  and,  unless  such  neg- 
igence  by  the  defendant  is  shown  by  the 
evidence,  the  jury  should  find  for  the  defend- 
ant." No.  8:  "The  court  instructs  the  jury 
that,  as  a  matter  of  law,  a  regulation  of  a 
railroad  company  which  forbids  passengers 
to  stand  upon  the  platform  while  the  car  is 
in  motion  is  a  reasonable  and  proper  rule ; 
and  if  a  passenger,  in  violation  of  such  leR- 
ulation,  unnecessarily  exposes  himself,  he 
does  so  at  his  own  peril."  No.  6:  "The 
court  instructs  the  jury  that  railroad  com- 
panies are  only  required  to  exercise  due  care 
that  a  passenger  is  not  injured  through  their 
fault,  and  they  are  not  required  to  exercise 
such  supervision  over  him  as  absolutely  pre- 
vents him  from  being  injured  by  his  own 
fault. "  No.  7 :  "  The  court  instructs  the  j ury 
that  a  railroad  company  has  no  right  or  au- 
thority, under  the  law,  to  impose  upon  its 
passengers  any  restraint,  even  to  enforce  its 
reasonable  rules."  No.  8:  "The  court  in- 
structs the  jury  that,  in  determining  the 
question  of  whether  the  plaintiff  was  guilty 
of  contributory  negligence,  they  may  take 
into  consideration  the  condition  of  the  plain- 
tiff at  the  time;  that  is,  if  he  were  intoxi- 
cated at  the  time  of  the  injury,  or  partly  so, 
they  may  take  this  fact  into  account,  in  de- 
termining whether  he  was  guilty  of  contrib- 
utory negligence."  No.  9 :  "If  the  Jury  find 
that  the  injury  complained  of  was  contribu- 
ted to  by  plaintiff's  own  negligence,  and  did 
not  result  by  act  of  defendant  purposely,  in- 
tentionally, wantonly,  maliciously,  or  reck- 
lessly done,  they  should  find  for  the  defend- 
ant.^ No.  10:  "The  plaintiff,  to  recover, 
must  have  observed  ordinary  care  to  avoid 
the  injury,  and,  if  he  does  not  do  so,  he  can- 
not recover." 

One  of  the  lines  of  argument  and  preien- 
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tation  of  their  case  made  by  plaintiff's  coun- 
sel is  as  fol  lows :  The  evidence  showed  there 
was  only  one  passenger  car  on  the  train. 
There  was  no  mall  car  or  bagp^age  car,  but 
mail  and  baggage  were  piled  in  one  end  of 
the  passenger  car,  and  that  was  full  of  peo- 
ple. That  defendant  was  negligent  in  not 
providing  a  proper  place,  and  in  not  publish- 
ing or  making  known  its  rule  against  riding 
on  the  platform,  and  that  althoiigii  plaintiff's 
intoxication  may  have  contributed  to  his  tak- 
ing his  place  and  riding  on  the  front  plat- 
form, and,  together  with  such  dangerous  ex- 
posure, may  have  caused  his  falling  off,  yet 
defendant  had  notice  of  his  dangerous  expos- 
ure, and  that  he  was  under  the  influence  of 
liquor,  yet  did  nothing  to  prevent  such  dan- 
gerous exposure  to  injury,  and,  so  far  from 
enforcing  the  rule  of  the  company  which  pro- 
hibited the  conductor  from  allowing  any  one 
to  ride  on  the  platform,  and  made  it  his  duty 
to  make  the  passenger  go  in,  or  get  off,  the 
conductor  misled  the  father,  who  otherwise 
might  have  bad  the  plaintiff  (his  minor  son) 
brought  in  out  of  such  dan/erer.  The  other 
line  of  argument  of  plaintiff's  counsel  pro- 
ceeds upon  the  theory  that  their  case  is  made 
out  without  reference  to  the  one  crowded  car, 
and  the  failure  of  the  defendant  to  publish 
its  rule  against  riding  on  the  platform.  It 
seems  to  be  as  follows :  The  conductor  knew 
that  plaintiff  had  been  drinking,  and  was 
under  the  influence  of  liquor;  that  plaintiff 
was  on  the  platform  in  that  condition ;  that 
it  was  a  dangerous  place  for  a  sober  man, — 
much  more,  for  one  intoxicated.  The  con- 
ductor knew  that  the  rules  of  his  company 
prohibited  him  from  allowing  any  one  to  ride 
on  the  platform,  in  consideration  of  its  be- 
ing a  dangerous  place.  He  knew  it  was  his 
dut}'  to  get  plaintiff  to  go  in,  and,  on  his 
refusal,  to  stop  the  train,  and  put  him  off. 
In  other  words,  if  the  conductor  had  done  his 
plain  and  simple  duty,  he  would  have  pre- 
vented the  accident,  and  injury  resulting 
therefrom.  The  -case  was  evidently  tried, 
and  the  Jury  instructed,  on  the  theory  that 
it  involved  the  doctrine  of  contributory  neg- 
ligence, as  laid  down  and  applied  In  the  case 
of  Carrico  v.  West  Virginia  Cent,  db  P.  R. 
Co.,  85  W.  Va.  389  (see  point  7),  viz.,  that 
if  t^e  defendant,  after  he  has  discovered  the 
plaintiff's  exposure  to  danger,  refuses  or  neg- 
lects to  practice  any  care  or  precaution  to 
prevent  the  injury.'he  will  be  liable;  for 
instructions  No.  1  and  No.  2,  given  for  the 
plaintiff,  are  taken  literally  from  the  Ca/rrico 
Case,  and  the  qualifications  appended  by  the 
court  to  defendant's  instructions  No.  4  and 
No.  5  are  the  same  as  plaintiff's  instruction 
No.  2.  In  that  case  there  was  evidence  tend- 
ing to  show  that  plaintiff  received  his  in- 
jury by  riding  with  bis  elbow  out  of  the 
window,  beyond  the  line  of  the  body  of  the 
car,  by  reason  of  which  it  was  struck  and 
broken  in  two  places  by  a  pile  of  stone  re- 
cently quarried,  and  piled  up  close  to  the 
track  for  the  purpose  of  being  loaded  and 
transported.  There  was  also  evidence  tend- 
insr  to  prove  that  defendant,  by  its  employ^, 
had  knowledge  of  the  stone  piled  up  close 
to  the  track,  and  saw  plaintiff's  elbow  pro- 
truding, but  failed  to  give  him  any  warning. 
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The  court  held  that  "  it  is  legal  ne^ li^enee- 
for  a  passenger  to  ride  in  a  fast-going  pas 
senger  coach  with  his  arm  protruding  out  of 
tiie  window,  and  beyond  the  line  of  the  body 
of  the  car"  (point  No.  5),  and  that  "if  the 
defendant,  after  he  has  discovered  the  danger- 
ous exposure  refuses  or  neglects  to  practice 
any  care  or  precaution  to  prevent  the  injurv. 
he  will  be  held  liable"  (point  No.  7).     The- 
case  was  sent  back,  retried,  and  again   ap- 
pealed ;  and  in  the  same  case,  at  this  term, 
the  same  doctrine  has  been  again  laid  down. 
See  same  case,  89  W.  Va.  — .    In  that  case. 
the  evidence  showed  that  plaintiff,  Carrico, 
was  riding  with  his  elbow  in  the  open  win- 
dow at  the  time  of  the  accident,  but,  as  to- 
whether  it  was  protruding  or  not,  the  direct 
evidence  was  somewhat  conflicting ;  and,  in 
addition  to  tJiat  conflict,  it  was  also  conflict- 
ing as  to  the  fact  of  the  conductor  having- 
discovered  plaintiff's  dangerous  exposure  of 
his  arm  before  the  accident,  but  there  waa 
enough  for  the  case  to  go  to  the  jury.     Ib 
this  case  three  questions  of  fact  were  in- 
volved :     (1)  Was  the  plaintiff  riding  on  the 
platform  in  such  a  state  of  intoxication  as  to> 
be,   in  an  obvious  degree,   unconscious  or 
heedless  of  his  danger?     (2)  If  so,  was  such 
fact  in  any  way  brought  home  to  the  knowl- 
edge of  the  conductor?     (8)  If  the  oondactor 
had  such  knowledge  of  plaintiff's  dangerous 
exposure,  did  he  refuse  or  neglect  to  practice 
the  proper  care  or  precaution  to  prevent  the 
injury?    If  so,  the  court,  by  its  instruction, 
told  tiie  jury  that  the  defendant  would  he 
liable.     1  have  carefully  re-read  the  record, 
and  the  briefs,  and,  in  my  view,  no  other  ma- 
terial facts  were  involved.     These  the  jury, 
on  the  evidence,  found  for  the  plaintiff,  and 
the  court  approved  the  finding.     I  do  not 
well  see  how  the  jury  could  have  done  other- 
wise, unless  it  would  be  on  the  supposition 
that  the  conductor  had  done  all  to  bring  him 
in,  or  put  him  out  of  danger,  that  was  in- 
cumbent on  him  to  do ;  and  this  is  a  question 
of  law,  for  what  he  did  do  in  that  behalf 
appears  ^rmativelv,  and  without  dispute. 
What,  then,  is  the  duty  of  carriers  of  pas- 
sengers for  hire?    For  this  state  the  ques- 
tion was  authoritatively  answered,  in  1864,  in 
the  case  of  Farish  v.  Beigle,  11   Oratt.  697, 
62  Am.  Dec.  666 ;  again,  in  1859,  in  the  case 
of  Virginia  Cent,  B,  Co,  v.  Sanger,  15  Gratt. 
280.     They  are  bound  to  use  the  utmost  cure 
and  diligence  of  cautious  persons  to  prevent 
injury  to  passeniters,  and  are  bound  to  carry 
their  passengers  safely,  so  far  as  human  care 
and  foresight  can  go,  being  liable  for  in- 
juries resulting  from  the  slightest  negli- 
gence.     See  Pennsyltania  Co,  v.  220^,  102  U. 
.  451,  26  L.  ed.  141.     See  also  Baltimore  d; 
0.  R.  Co,  V.  Wightman  (1877)  29  Gratt.  431, 
445,  26  Am.  Rep.  384.     The  law.  in  tender- 
ness  to  human  life  and  limb,  holds  railroad 
companies  liable  for  the  slightest  negligence, 
and  compels  them  to  repel  bv  satisfactory 
proof  any  imputation  of  such  negligence. 
Thev  are  held  to  the  highest  degree  of  prac- 
tical care,  under  the  circumstances  presented, 
and  to  this  standard  a  philanthropic  age  must 
adhere.    See  Thomp.  Carr.  p.  197,  §  7,  note*, 
et  seq.;  Ingalls  v.  BiUs,  9  Met.  1,  48 
Dec.  846,  notes. 
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Although  the  term  "ordinary  care,"  prop- 
erly qualified  and  explained,  may  be  made  to 
measure  perhaps  more  accurately  the  amount 
of  care,  foresight,  diligence  and  skill  re- 
quired in  the  particular  case,  according  to 
its  facU.  yet  the  term  "extiaordinary  care" 
may  have  a  wholesome  effect ;  for  one  is  then 
more  apt  to  bear  in  mind  the  care  exacted  of 
a  carrier  in  so  perilous  a  business,  and  not 
to  confound  this  particular  ordinary  care 
with  ordinary  care  in  general,  and  especially 
to  note  that  the  distinction  involved  may  be 
one  of  kind,  as  well  as  of  degree,  so  the  com- 
mon mind  understands  it.  I  believe  it  is 
not  claimed  that  the  conductor  used  the  ut- 
most care.  I  do  not  see  how  it  can.  by  this 
record,  be  said  that  he  performed  his  whole 
duty,  was  wholly  without  fault  in  the  mat- 
ter, whatever  be  the  degree  of  negligence 
such  fault  may  imply,  or  the  degree  of  dili- 
g:ence  exacted.  But  it  is  answered  that  plain- 
tiff cannot  recover  because  he  was  guilty  of 
contributory  negligence.  He  was  negligent 
in  becoming  intoxicated,  for  that  was  his 
own  voluntary  wrong.  He  was  negligent  in 
riding  upon  the  plaSorm,  for  the  conductor 
told  him  it  was  against  the  rules  of  the  com- 
pany. And  although  there  was  but  one  car, 
and' that  was  full  of  people,  with  one  end 
used  to  carry  baggage,  yet,  no  doubt,  he 
could  have  found  standing  room  inside,  if 
not  a  seat.  Why  did  he  not  go  in?  He  was, 
in  a  plainly  obvious  degree,  unconscious  of 
the  danger  in  riding  on  the  platform  in  his 
condition,  and  tlierefore  heedless  of  it.  We 
need  not  consider  to  what  extent  the  con- 
ductor had  discovered  these  facts  by  his  own 
observations;  for  there  is  not  a  particle  of 
evidence,  direct  or  inferential,  in  contradic- 
tion of  what  the  father  of  the  young  man 
said  to  him,  and  of  the  request  he  made. 
The  knowledge  then  impartea,  if  not  known 
before,  and  the  request  of  the  father  then 
made,  imposed  upon  the  conductor  a  new 
duty.  This  new  duty  he  violated ;  not  only 
willfullv  neglected  to  perform  it,  but,  in 
all  likelihood,  prevented  the  father  from 
securing  its  performance  in  some  other  way 
by  lulling  his  apprehensions  of  the  danger 
to  which  his  son  was  exposed,  soon  result- 
ing in  the  accident  that  caused  the  injury. 
Id  such  a  case,  plaintiff's  negligence  was 
not  the  proximate  cause,  in  whole  or  in  part, 
of  the  injury,  but  the  remote  cause ;  the  in- 
ducing cause ;  the  condition  which  gave  rise 
to  the  new  duty,  the  existence  of  which  the 
new  duty,  from  its  nature,  necessarily  pre- 
sapposed.  If  plaintiff's  negligent  exposure 
to  danger  imposes  upon  the  conductor  the 
new  duty  to  take  the  proper  care  or  precau- 
tion to  prevent  injury  resulting  from  It,  such 
negligence  of  plaintiff  cannot  at  the  same 
time  be,  in  whole  or  in  part,  the  proximate 
cause  of  the  injury,  the  happening  of  which 
as  the  result  of  plaintiff's  neglij^cnce,  the 
new  duty  exists  only  to  avoid  or  avert.  See 
Downey  v.  CJietapeake  dk  0.  B.  Co.  28  W. 
Va.  732,  787.  Such  a  test  of  the  proximate 
cause,  in  whole  or  in  part,  of  the  injury,  is, 
in  my  view,  just  as  much  out  of  place  in 
this  case  as  it  would  have  been  in  the  Car- 
rieo  Case,  supposing  the  plaintiff  in  that  case 
to  nave  been  ridinir  with  his  elbow  protrud- 
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ing  out  of  the  window,  and,  in  the  langu&g«- 
of  Dr.  Bishop  (Non-Cont.  L.  §  476),  "Re- 
verse the  result  in  numberless  plain  cases,*' 
from  the  Donkey  Case  (Davie*  v.   Mann,  10' 
Mees.  &  W.  545)  and  the  case  of  Badley  v. 
Ijondon  A  N.  W.  R.  Co,  L,  K.  1  App.  Cas. 
754.  down  to  the  case  of  Carrieo  v.   WeH  Vir- 
ginia Cent.  A  P.  B.  Co.  35  W.  Va.  389.  and 
the  same  case  decided  at  this  term,  not  yet 
officially  reported.     89  W.  Va. — .     See  3 
Thomp.  Neg.  1104,  et  seq.     For  a  discussion 
of  the  character  and  test  of  contributory  neg- 
ligence,   see,    among  others.    Bishop,    Non- 
Cont.  Law,  §  458,  et  seg.;  Cooley,  Torts,  2d 
ed.  *816:  Wliart.  Neg.  300  et  seq.;  Bigelow, 
Torts,  4th  ed.  p.  832 ;  Buswell,  Personal  In- 
juries, §  97;  Whittaker,  Smith,  Neg.  chap. 
5,  p.  873;  Pollock,  Torts,  p.  874,  and  Ap- 
pend. D,  p.  484;  Beach.  Contrib.  Neg.  2^' 
ed.  ^  t  et  seg. 

This  duty  thus  cast  upon  the  conductor  by 
the  request  of  the   father  is  no  relaxation  of 
any  duty  of  plaintiff,  nor  excuse  of  his  neg- 
ligence, but,  on  the  contrary,  a  new  duty, 
which  presupposes  and  springs  out  of  such, 
negligence  of  plaintiff,  calling  upon  the  con- 
ductor to  anticipate  and  avert  the  injury 
likely  to  ensue  therefrom.    It  will  not  do  to 
say,    under  the   peculiar  circumstances   of 
such  request,  plaintiff's  intoxication  is  his* 
own  voluntary  and  wrongful  incapacitation. 
Apart  from  the  father's  special  request,  'Mt 
is  consistent,  not  only  with  common  human- 
ity, but  with  the  legal  obligations  of  the- 
carrier,  that  if  a  passenger  is  known  to  be- 
in  any  manner  affected  by  a  disability,  phy- 
sical fy  or  mentally,  whereby  the  hazards  of 
travel  are  increased,  a  degree  of  attention, 
should  be  bestowed  to  his  safety,   beyond 
ttiat  of  an  ordinary  passenger,  in  proportion 
to  the  liability  to  injury 'from  the  want  of 
it."    Thomp.  Carr.  pp.  270,  271,  §  5.     But 
the  condition  of  the  passenger  calling  for  it 
must   be  made  known.     N[t  may  call  for 
special  care  arising  from  the  particular  dan- 
ger."   Bishop,  Non-Cont.  Law,  §  518.     See^ 
4  Am.  &  Eng.  Encyclop.  Law,  p.  79 ;  Mill- 
iman  v.  New  York  Cent,  dk  H,  K  B.  Co,  66^ 
N.  y.  648. 

If  the  plaintiff  had  been,  not  a  drunken 
passenger  on  the  platform,  but  a  drunken 
trespasser  on  the  track,  known  to  be  uncon- 
scious or  heedless  of  his  dangerous  expos- 
ure,— say  near  Miller's  crossing,  where  the* 
accident  occurred, — it  will  not  be  denied 
that  the  duty  would  have  arisen  to  take  such 
precautions  as  were  proper  to  avoid  inflict- 
ing injurv.     Is  the  duty' to  a  passenger  less^ 
The  conductor  is,  in  a  sense,  an  officer  of 
the  common  law;  and  that  law  is  not  only 
tender  of  life  and  limb,  but  also  considerate- 
toward  human  frailties,    as  far  as  may  be. 
And  besides  being  the  conductor,   and,  aa- 
such,  in  command  of  the  train  he  is  also  an 
officer  by  statute   (Code,  chap.   146,  §  81), 
made  so  expressly  that  he  may  the  more  effi- 
ciently discharge  his  duties,  and  meet  more^ 
effectually  the  exigencies  of  such  cases  aa- 
this ;  and,  as  I  read  the  law,  it  does  not  hear 
to  any  such  excuses  as  are  offered  on  his  be- 
half.    A  helpless  passenger  on  the  platform 
and  steps  is  certainly  entitled  to  not  less  car*- 
and  precaution  to  avert  the  dangerous  ez- 
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TK>sure,  of  which  he  is  UDconscious  or  heed- 
less, than  the  helpless  or  unconscious  trcs- 
^sser  on  the  track.    Apprehending  the  dan- 

fer, — as  it  appears  from  his  own  testimony 
e  did  foresee  and  apprehend  it, — it  was  his 
plain  duty  to  take  the  oidinarv  steps,  such 
:as  the  occasion  might  have  required,  to  make 
^he  young  man  go  in  off  the  platform,  which 
be  could  have  done  without  trouhle,  or,  if 
that  could  not  have  been  done,  make  him 
get  off  at  one  of  the  several  stations  or  stop- 
ping places. 

I  have  given  the  facts  proved  fully.    They 
•correspond,  in  substance,  with  the  essential 
facts  alleged.    The  two  instructions  given 
for  plaintiff  are  short,  and  to  the  point;  both 
taken,   literally,   from  a  recent  case  three 
"times  arffued  here,  and  twice  affirmed.    The 
jury  applied  the  law  given  them  by  the  court 
to  the  facts  as  found  by  themselves  from  the 
-evidence ;  and  the  result  is  a  verdict  by  the 
Jury,  and  a  judgment  by  the  court,  contain- 
ing, impliedly,  the  point  of  law  involved 
-correctly  drawn,  as  I  think,  from  the  case  as 
made.    Ten  instructions  were  given  for  de- 
fendant.   To  two  of  them  the  court  added  a 
Qualification  in  order  to  make  them  consist* 
•«nt  with  the  instructions  given  ijr  plaintiff. 


If  any  of  them  are  faulty, — and  I  daie  say 
some  flaw  can  be  found  in  so  long  a  list,— 
the  plaintiff  does  not,  and  defendant  cannot, 
complain.  Under  such  circumstances,  it 
would  seem  hard  to  let  the  defendant's  Umll 
spoil  the  plaintiff's  verdict.  However,  amid 
the  confusion  that  seems  to  prevail  on  the 
subject  of  contributory  negligence,  I  may  be 
mistaken  In  my  view  of  it,  especially  in  the 
application  attempted  to  be  made,  for  here, 
as  in  other  cases,  but  perhaps  to  a  lar^r  ex- 
tent, the  difficulty  lies.  The  loitering  on 
the  platform  of  passengers  is  matter  of  com- 
mon observation,  and  it  is  well  understood 
that  they  do  so  at  their  own  risk,  and  there- 
fore I  concede  the  danger  of  giving  verdicts 
in  such  cases.  This  one,  however,  has  a 
clearly-deflned  and  strongly- marked  excep- 
tional feature.  On  that  I  have,  for  the  main, 
rested  my  view  of  this  case;  for  I  cannot 
bring  myself  to  believe  that  the  conductor 
discharged  the  obligation  of  the  new  duty  im 
posed  upon  him  by  his  knowledge  of  plain- 
tiff's negligent  exposure  to  danger,  and  the 
father's  request. 

Branmoiit  P.^  did  not  sit. 
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V, 

David  B.  REESMAN. 
(60  Fed.  Bep.  870.) 

1.   A  railroad  is  liable  to  a  brakeman 

on  a  train  for  its  failure  to  maintain  fences  as 
required  by  statute,  in  consequence  of  which  an 
animal  gets  upon  the  track,  causiner  a  derailment 
of  a  train  and  injury  to  the  brakeman. 

:8.  Evidence  in  rebuttal,  which  ftirther 
refers  to  repairs  made  by  a  railroad 
company  to  an  alleffed  defective  fence  after 
an  accident, wiQ  not  require  reversal,  if  the  com- 
pany first  ffave  evidence  of  such  repairs. 

^*  Disobedience  by  a  brakeman  of  the 
company's  roles,  which  contributes  to  an 
injury  received  by  him,  will  constitute  contrib- 
utory neffllffence,  although  his  disobedience  was 
with  the  knowledge  and  consent  of  tbe  oondno- 
tor  of  tbe  tiain« 

(January  2, 1804.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri 
to  review  a  Judgment  in  favor  of  plaintiff  in 
an  action  brought  to  recover  damages  for  per- 
gonal injuries  alleged  lo  have  resulted  from 
^defendant's  negligence.  Reversed, 
The  facts  are  stated  in  the  opinion. 
Argued  before  Brewer,  Circuit  JusUce,  and 
'Sanborn,  Circuit  Judge, 


Mestn,  Gardiner  Lathrop  and  Ben  EU 
Guthrie  for  plaintiff  in  error. 

Messrs,  B.  R.  Dysart*  John  F.  Hitchell. 
Joseph  Parkt  aodR.  G.  flUtchell.  for  de- 
fendant in  error: 

A  statute  requiring  oompaniea  to  fence  their 
rights  of  way  is  not  only  to  protect  domestle 
animals,  but  to  protect  the  passengers  on  the 
trains. 

Thornton,  Railway  Fences  &  Private  Cross- 
ings, §  167,  p.  271. 

The  statute  positively  requires  the  erection 
and  maintenance  of  a  lawful  fence  on  each 
side  of  the  track,  sufficient  to  prevent  cattle 
and  other  stock  from  getting  on  the  railroad, 
and  the  failure  to  comply  with  the  lawful 
statutory  provision  is  negligence  per  m,  and 
renders  the  company  liable  for  all  damages  re- 
sulting from  any  such  failure. 

Murray  v.  Missouri  Pae.  R,  6b.  101  Mo. 
286;  3 Thomp.  Trials,  §1672,  p.  1218;  KarUi. 
Kansas  Oiiy,  St.  J.  d  0,  B,  B,  Co.  K  Mo. 
476. 

The  master  is  required  to  furnish  the  servant 
a  safe  place  in  which  to  work— a  safe  and  un- 
obstructed track. 

Trice  v.  Hannibal  db  8t,  J.  B,  Co,  49  Mo. 
488:  Ba/rnett  v.  Atlantic  d  P,  B.  Co.  es  Mo. 
56,  80  Am.  Rep.  778;  RuUedge  v.  Hannibal  A 
St.  J.  R  Co,  78  Mo.  286;  SUver  v.  Kansas  City, 
St.  L.  dbC.B  Co.  Id.  528,  47  Am.  Rep.  lift: 
Bazzdle  v.  Hannibal  db  St,  J.  H.  Co.  79  Mo. 
840;  Isabel  v.  Hannibal  A  St.  J,  B.  Co.  m  Mo. 
475;  Schmidt  v.  Milwaukee  dk  Sk  P.  B.  Co.  2S 


NoTX.— As  to  duty  to  fence  railroad  tracks  in 
general,  see  Gallagher  v.  New  York  ft  N.  E.  U.  Go. 
•<Gonn.)  5  L.  R.  A.  787,  and  noU;  State  v.  Ohioago 
1£.  ft  N.  R.  Co.  (Wis.)  12  L.  B.  A.  180,  and  noU;  Per- 

«5  L.  R.  A.  • 


kins  V.  8t  Louis,  L  M.  ft  a  R.  Oo.  (Mo.)  11  L.B.A. 
428,  and  note:  also  as  aflTectlng  liabUltjr  to  brakaman, 
Donovan  v.  Brhart  (N*  7.)  7  L.  B.  A.  697. 
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Wis.  186,  09  Am.  Dec.  158;  SingUUm  ▼.  Ea%t- 
^em  CouvtieM  E,  Co,  7  0.  B.  N.  8.  287;  Keyaer 
▼.  Chicago  db  G.  T,  B.  Co,  66  Mich.  659,  56  Am. 
Rep.  405;  Hayes  v,  Michigan  Cent.  R  Co,  111 
U.  S.  228,  28  L  ed.  410;  Donneganv,  ErhardU 
7  L.  R.  A.  527,  119  N.  T.  468;  Etair  v.  Mil- 
^auhee  dt  P.  du  C.  RCo.  20  Wis.  262;  Fordyce 
Y.  Jackson,  56  Ark.  594;  Lackawanna  dt  B,  B, 
Ch.  V.  Chenomth,  52  Pa.  882,  91  Am.  Dec.  168; 
Gulf,  a  dS.F,B.  Co.  ▼.  Wilson,  11 L.  R.  A. 
486,  79  Tex.  871. 

Ttie  brakemen  or  other  trainmen  come 
'Within  the  protection  of  the  statute. 

Donnegan  v.  Erhardt^  supra;  Jetter  ▼,  New 
York  <fc  H,  B.  Co,  2  Keyes,  154;  Eenry  v. 
Wabash  Western  B.  Co,  109  Mo.  488:  Wood, 
Hast.  <&  S.  677;  Wabash  B,  Co.  ▼.  McDaniels, 
107  U.  S.  454, 27  L.  ed.  605;  Atchison,  T.  d  S. 
F,  B.  Co,  ▼.  Wilson,  4  U.  8.  App.  25,  48  Fed. 
Rep.  67. 

To  insure  such  protection  railroads  are  im- 
peratively required  to  fence  their  track. 

Trice  v.  Hannibal  dbSt.J.B  Co,  49  Mo.  440, 
affirmed  in  Bamett  v.  Atlantic  d  P.  B.  Go. 
^  Mo.  56,  80  Am.  Rep.  778;  BuHedge  y.  Han- 
nibal d  Bt.  J,  B,  Co,  78  Mo.  290;  Silter  v. 
Kansas  City,  8t,  L,  ds  C.  B.  Co.  Id.  532.  47 
Am.  Rep.  118;  BoaeUe  ▼.  Hannibal  d  St, 
^.  B,  Go.  79  Mo.  86. 

The  .violation  of  a  statutory  requirement  is 
negli^nce  per  se,  and  damages  caused  by  an 
oniission  to  perform  a  statutory  duty  renders 
the  company  liable. 

Bowman  v.  Chicago  dA.RCo.S5  Mo.  688; 
Karle  v.  Kansas  City,  8t,  J,  d  C.  B.  B.  Go,  65 
Mo.  476;  Bobertson  ▼.  Wabash,  St,  L,dP.B 
■Co.  84  Mo.  119. 

Experience  shows  that  a  railroad  company 
may  and  can  at  small  cost  and  inconvenience, 
make  and  keep  its  track  reasonably  safe  and 
unobstructed,  and  free  from  the  dangerous 
presence  of  cattle  upon  it,  either  by  a  fence  or 
by  watchmen  on  the  secUona,  and  one  or  the 
other  they  must  provide. 

Hayes  v.  Michigan  Cent.  R  Go.  Ill  U.  8. 
-228,  &  L.  ed.  410;  Donnegan  v.  Erhardt,  For- 
dyce v.  Jackson,  Otilf,  0.  d  S.  F.  R  Go.  v.  Wit- 
.mm;  Atchison,  T.  d  8.  F.  R  Go.  v.  Wilson; 
Henry  v.  Wabash  Western  R  Go,  supra. 

The  doctrine  of  exemption  for  the  fault 
-of  a  fellow  servant  can  have  no  application  in 
this  case. 

Reesman  was  not  the  fellow  servant  of  the 
-conductor,  Agnew. 

Chicago,  M.  d  St,  P.  B.  Go.  ▼.  Boss,  112  U. 
8.  877,  28L.  ed.  787;  Dayharsh  v.  Hannibal  d 
Bt.  J.  R  Go.  108  Mo.  670. 

Reesman  was  not  the  fellow  servant  of  the 
•flection  hands, whose  duties  were  to  inspect  and 
repair  the  fence. 

Chicago,  M,  d  8t,  P.  R  Co.  ▼.  Boss,  supra; 
JHxon  V.  Chicago  dA,  B.  Co.  18  L.  R.  A.  792, 
109  Mo.  418;  Henry  ▼.  Wabas/i  Western  B.  Co. 


r»  Circuit  Justice,    delivered  the 
•opinion  of  the  court : 

This  was  an  action  to  recover  damages  for 
personal  injuries.  Plaintiff  below  (defend- 
ant in  error)  was  on  the  17th  day  of  June, 
1891,  in  the  employ  of  the  railroad  company 
4La  brakeman.  He  had  been  in  such  employ 
for  alx>ut  three  years.    At  the  time  of  the 
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injury  he  was  on  a  ditching  train,  composed 
of  an  engine  and  four  cars,  the  engine  push- 
ing; the  cars.  Just  in  front  of  the  eneine  waa 
a  flat  car,  then  a  car  on  which  the  ditching 
machine  was  placed,  then  a  box  car  fitted  up 
for  the  men  to  sleep  in,  and  in  front  of  that 
a  way  car  or  caboose.  Plaintiff  had  been  at 
work  on  this  train  only  eight  or  ten  days, 
though  for  two  years  he  had  been  acting  aa 
brakeman  between  Marcel ina,  Mo.,  and  Ft. 
Madison,  Iowa,  and  was  therefore  familiar 
with  the  track  at  the  place  where  the  injury 
happened.  On  the  morning  of  June  17  the 
train  left  Marcel ine  for  the  purpose  of  doing 
work  at  a  place  six  miles  east  thereof.  The 
track,  for  some  distance,  was  nearly  straight. 
After  goin^  about  a  mile  and  a  half,  and 
while  running  at  a  rate  of  speed  of  from 
fifteen  to  eighteen  miles  an  hour,  the  train 
ran  over  a  steer,  which  derailed  it,  and  caused 
the  plaintiff's  injury.  The  crew  of  the  train 
consisted  of  l^e  engineer  and  fireman,  con- 
ductor, head  brakeman,  and  the  plaintiff, — 
the  rear  brakeman.  From  the  time  of  leaving 
Marceline  up  to  the  time  of  the  accident,  tho 
conductor  and  the  plaintiff  were  on  the  plat- 
form of  the  caboose  at  the  head  of  the  train. 
The  head  brakeman  was  on  the  inside,  in  the 
cupola,  while  there  was  no  one  on  top.  The 
ditching  machine  had  arms  or  dippers  extend- 
ing on  either  side  in  such  a  manner  and  to 
such  an  extent  as  to  interfere  with  the  view 
of  the  engineer  of  the  front  end  of  the  train. 

Rule  104  of  defendant's  rules  was  in  forc( 
at  the  time  of  the  accident,  and  is  as  follows : 
**  When  a  train  is  being  pushed  by  an  engine 
(except  when  shifting  and  making  up  trains 
in  yards)  a  fiagman  must  be  stationed  in  a 
conspicuous  position  on  the  front  of  the  lead- 
ing car,  so  as  to  perceive  the  first  sign  of  dan- 
ger, and  immediately  signal  the  enginecii 

There  was  testimony  on  the  part  of  the  de 
fendant  tending  to  show  that  the  conspicuous 
place  on  the  ditching  train,  within  tlie  mean- 
ing of  that  rule,  was  on  top  of  the  caboose, 
where  the  fiagman  could  be  seen  by  the  en- 
gineer whenever  he  made  any  signals,  and 
that  it  was  the  plaintiff's  duty  to  be  at  that 
place.  The  burtlen  of  the  plaintiff's  case  was 
that  the  defendant  company  had  negligently 
suffered  the  fences  along  its  right  of  way  to 
become  and  remain  out  of  repair,  and  in- 
sufficient to  keep  cattle  off  the  track ;  that  in 
consequence  thereof  a  steer  broke  through 
such  insufficient  fence,  got  upon  the  track, 
and  derailed  the  train,  causing  the  injury  to 
plaintiff.  The  defendant  denied  that  this 
steer  entered  onto  the  track  through  any  de- 
fective or  insufficient  fence;  claimed  that, 
even  if  it  did,  the  duty  to  erect  and  maintain 
a  fence  was  not  one  which  would  avail  one 
of  its  employes  in  an  action  for  damages  re- 
sulting from  a  neglect  of  such  duty;  and, 
third,  that  the  plaintiff  was  guilty  of  con- 
tributory negligence,  in  not  being  in  his 
proper  place,  on  top  of  the  caboose,  and  in  a 
place  wnere  he  could  see  the  danger,  and  give 
the  signal  to  the  engineer. 

The  provision  of  the  Missouri  statutes  in 
reference  to  the  fencing  of  railroad  tracks  is 
found  in  Mo.  Rev.  Stat.  1889.  p  659.  §  2611, 
The  first  part  of  the  section  is  as  follows : 

**  Every  railroad  corporation  formed  or  to 
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be  formed  in  this  state,  and  every  corporation 
to  be  formed  under  this  article,  or  any  rail- 
road corporation  running  or  operating  any 
railroad  in  this  state,  shall  erect  and  main- 
tain lawful  fences  on  the  sides  of  the  road 
were  the  same  passes  through,  along,  or  ad- 
joining inclosed  or  cultivaled  fields  or  un- 
inclosed  lands,  with  openings  and  gates 
therein,  to  be  hung  and  have  latches  or  hooks, 
so  that  they  may  be  easily  opened  and  shut, 
at  all  necessary  farm  crossings  of  the  road, 
for  the  use  of  the  proprietors  or  owners  of 
the  land  adjoining  such  railroad,  and  also  to 
construct  and  maintain  cattle-guards,  where 
fences  are  required,  sufficient  to  prevent 
horses,  cattle,  mules,  and  all  other  animals 
from  getting  on  the  railroad ;  and  until 
fences,  openings,  gates,  and  farm  crossings 
and  cattle-guards  as  aforesaid  shall  be  made 
and  maintained,  such  corporation  shall  be 
liable  in  double  the  amount  of  all  damages 
which  shall  be  done  by  its  agents,  engines,  or 
cars  to  horses,  cattle,  mules,  or  other  animals 
on  said  road,  or  by  reason  of  any  horses, 
cattle,  mules,  or  other  animals  escaping  from 
or  coming  upon  said  lands,  fielas,  or  en- 
closures occasioned  In  either  case  by  the  fail- 
ure to  construct  or  maintain  such  fences  or 
cattle- guards.  After  such  fences,  gates,  farm 
crossings,  and  cattle-guards  sball  be  duly 
made  and  maintained,  said  corporation  shall 
not  be  liable  for  any  such  damage  unless 
negligently  or  willfully  done." 

Following  this  provision  are  others,  giving 
idjoining  proprietors  the  right  to  construct 
the  fences  on  the  failure  of  the  railroad  com- 
pany so  to  do,  and  recover  the  cost  thereof 
irom  the  company,  and  declaring  that  any 
person  leading  or  driving  stoclc  onto  the  track 
*Hhin  such  fences  should  forfeit  and  pay  a 
.um  not  exceeding  $10,  and  should  also  pay 
to  the  party  Injured  all  damages  sustained 
thereby. 

In  respect  to  the  liability  of  the  company 
under  this  section,  the  court  gave  this  in- 
struction to  the  jury:  "If  the  jury  believe 
from  the  evidence  that  the  defendant  suffered 
the  fence  along  its  right  of  way  to  become 
and  remain  out  of  repair  in  the  manner  de- 
scribed by  plaintiff  *s  witnesses,  so  that  cattle 
could  with  little  difficulty  get  through  or 
under  the  fence,  and  if  you  believe  from  the 
evidence  that,  by  reason  of  its  being  so  out 
of  repair  and  defective,  a  steer  did  in  that 
manner  go  upon  defendant's  right  of  way  and 
track,  and  cause  the  derailment  of  the  ditch- 
ing train,  by  which  plaintiff  was  injured, 
then  you  will  be  autliorized  to  return  a 
verdict  in  plaintiff's  favor,  provided  you 
further  believe  from  the  evidence  that  de- 
fendant's section  men  in  charge  of  that  sec- 
tion had  knowledge  of  the  defect  in  the  fence 
in  time  to  have  repaired  it  before  the  acci- 
dent, or  that  such  defect  in  the  fence  had  ex- 
isted for  such  length  of  time  that,  by  the 
exercise  of  ordinary  care,  they  ought  to  have 
had  knowledge  of  it,  and  repaired  it,  before 
the  derailment,"  and  refused  an  instruction 
that,  under  the  pleadings  and  evidence,  the 
plaintiff  was  not  entitled  to  recover. 

In  this  is  presented  the  most  important 
question  arising  in  this  case.  The  conten- 
tion of  the  company  Is  that  the  fence  statute 

L.R  A. 


referred  to  was  enacted  for  the  benefit  of  the 
proprietors  of  adjoinin^c  lands,  and  that  the 
plaintiff,  as  an  employe  of  the  railroad  com- 
pany, takes  nothing  ^j  reason  of  the  failure 
of  the  company  to  comply  with  its  terms.     It 
is  doubtless  true  that,  when  a  right  is  given 
by  statute,  only  those  to  whom  the  right  ia 
in  terms  given  can  avail  themselves  of  its 
benefits,  but  it  does  not  follow  that  when  a. 
duty  is  80  imposed  a  violation  of  that  duty 
exposes  the  wrongdoer  to  liability  to  no  i^er- 
son  other  than  those  specifically  named  in  the 
statute.     On  the  contrary,  it  is  not  unreason- 
able to  say  that  every  party  who  suffers  in- 
jury by  reason  of  the  violation  of  any  duty 
is  entitled  to  recover  for  such  injuries.     At 
any  rate,  it  is  clear  that  the  fact  that  certain- 
classes  of  persons  were  intended  to  be   pri- 
marilv  protected  by  the  discharge  of  a  statu- 
tory duty  will  not  necessarily  prevent  otiiers^ 
neither  named  nor  intended  as  primary  ben- 
eficiaries, from  maintaining  an  action  to  re- 
cover for  injuries  caused  by  the  violation  of 
such  legislative  command.     It  may  well  be^ 
said  that,  though  primarily  intended  for  the 
benefit  of  one  class.  It  was  also  intended  for 
the  protection  of  all  who  need  such  protec- 
tion.    In   this  case   a    technical    argument 
might  be  made  from  the  mere  language  of 
the  section.     It  provides  that  the  corporation 
shall  be  liable  in  double  the  amount  of  all 
damages,  not  only  for  those  **done  by    its 
agents,  engines,  or  cars  to  horses,  cattle,  ''^etc. , 
but  also  for  those  done  **by  reason   of  any 
horses,  cattle,"  etc.,  ** escaping"  from  such 
contiguous  fields.     As  the'  presence  of  the 
steer  on  the  track  was  the  cause  of  the  derail- 
ing of  the  train,  and  as  that  steer  escaped 
from  the  adjoining  field  through  the  defective 
fence,  it  may  plausibly  be  argued  that   &e 
recovery  in  this  case  comes  within  the  ex- 
press language  of  the  statute,   as  being  for 
damages  done  by  reason  of  the  escape  of  the 
steer  from  the  adjoining  field  through  the 
defective  fence.     But  we  do  not  care  to  rest 
our  conclusions  upon  this  technical  construc- 
tion.    The  purpose  of  fence  laws,   of   this 
character,  is  not  solely  the  protection  of  pro- 
prietors of  adjoining  fields.     It  is  also  to 
secure  safety  to  trains.     That  there  should  be 
no  obstruction  on  the  track  is  a  matter  of  the 
utmost  importance  to  those  who  are  called 
upon  to  ride  on  railroad  trains.     Whether 
that  obstruction  be  a  log  placed  by  some 
wrongdoer,    or  an  animal  straying   on  the 
track,  the  danger  to  the  trains,  and  those  who 
are  traveling  thereon,  is  the  same.  To  prevent 
such  obstruction  being  one  of  the  purposes 
of  the  statute,  any  one  whose  business  calls 
him  to  be  on  a  train  has  a  right  to  complain 
of  the  company,  if  it  fails  to  comply  with 
this  statutory  duty.    The  authorities  are  clear 
on  this  proposition.     In  the  case  of  Eayeg  v. 
Midiigan  Gent,  R,  Co,,  111  U.  S.  228,  '28  L. 
ed.  410,  the  facts  were  these:    A  railroad 
company  was  required  by  an  ordinance  of  a 
municipal  corporation  to  erect  a  fence  upon 
the  line  of   its  road,   within  the  corporate 
limits.     It  failed  to  comply  with  this  or- 
dinance, and  the  plaintiff,  a  boy  of  tender 
years,  while  running  near  the  track,  fell  on» 
It,  and  was  run  over  by  the  passing  cars.     Au: 
action  having  been  brought  to  recover  for 
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such  injuries,  the  trial  court  directed  a  ver- 
dict and  judgment  for  the  defendant,  but  this 
judgment  was  reversed  by  the  supreme  court. 
Mr.  Justice  Mattliews,  in  the  course  of  his 
opinion,  discussed  the  question  of  general 
liability  in  these  words:  ''It  is  said,  how- 
ever, that  it  does  doc  follow  that,  whenever 
a  statutory  duty  is  created,  any  person  who 
can  show  that  he  has  sustained  injuries  from 
the  nonperformance  of  that  duty  can  maintain 
an  action  for  damages  against  the  person  on 
whom  the  duty  is  imposed ;  and  we  are  re- 
ferred to  the  case  of  Atkinson  v.  Ifeto  Castle 
dt  Gateshead  Water  6b.,  L.  R.  2  Exch.  Div. 
441,  as  authority  for  that  proposition,  quali- 
fying, as  it  does,  the  broad  doctrine  stated 
by  Lurd  Campbell  in  Couch  v.  8ied,%  El.  & 
Bl.  403.  But  accepting  the  more  limited 
doctrine  admitted  in  the  language  of  Lord 
Gaims  in  the  case  cited, — that  whether  such 
an  action  can  be  maintained  must  depend  on 
the  'purview  of  the  legislature  in  the  par- 
ticular statute,  and  the  language  which  Uiey 
have  there  emplo^^ed,' — we  think  the  right 
to  sue,  under  the  circumstances  of  the  present 
case,  clearly  within  its  limits.  In  tlie  an- 
alogous case  of  fences  required  by  the  statute 
as  a  protection  for  animals,  an  action  is  given 
to  the  owners  for  the  loss  caused  by  the  breach 
of  the  duty.  And  although,  in  the  case  of 
injury  to  persons  by  reason  of  the  same  de- 
fault, the  failure  to  fence  Is  not,  as  in  the 
case  of  animals,  conclusive  of  the  liability, 
irrespective  of  negligence,  yet  an  action  will 
lie  for  the  personal  Injurv,  and  this  breach 
of  duty  will  be  evidence  of  negligence.  The 
duty  is  due,  not  to  the  city  as  a  municipal 
body,  but  to  the  public,  considered  as  oom- 
]>06ed  of  individual  persons ;  and  each  person 
specially  injured  by  the  breach  of  the  ob- 
ligation is  entitled  to  his  individual  com- 
pensation, and  to  an  action  for  its  recovery. 
'The  nature  of  the  duty, '  said  Judge  Cooley 
in  Taylor  v.  Lake  Shore  A  M.  8,  B,  Co.,  45 
Mich.  74,  'and  the  benefits  to  be  accomplished 
through  its  performance,  must  generally  de- 
termine whether  it  is  a  duty  to  the  public  in 
part  or  exclusively,  or  whether  individuals 
may  claim  that  it  is  a  duty  imposed  wholly 
or  in  part  for  their  especial  benefit.  *  See  also 
St.  Louis,  J,  <£  C,  R.  Co.  V.  Terhune,  60  111. 
151,  99  Am.  Dec.  504 ;  Schmidt  v.  Milwaukee 
d:  St,  P.  B.  Co.  28  Wis.  186,  09  Am.  Dec. 
158 ;  Siemers  v.  Msen,  54  Cal.  418 ;  Galena  d 
G.  U.  R.  Co.  v.  Loomis,  13  111.  548,  56  Am. 
Dec.  471 ;  Ohio  db  M.  R.  Co.  v.  McClelland, 
25  111.  140 ;  St.  Louis,  V.  d  T.  H.  R.  Co.  v. 
Dunn,  78  111.  197 ;  Massoth  v.  Delaware  db  H. 
Canal  Co.  64  N.  T.  524 ;  Baltimore  db  0.  R. 
Go.  V.  State,  29  Md.  252,  96  Am.  Dec.  528 ; 
Pollock  V.  Eastern  B.  Co.  124  Mass.  158; 
Cooley,  Torts,  657." 

And  again,  answering  the  objection  that 
the  want  of  a  fence  was  not  the  proximate 
cause  of  the  injury,  observes  as  follows :  ^  It 
is  further  argued  that  the  direction  of  the 
court  below  was  right,  because  the  want  of  a 
fence  could  not  reasonably  be  alleged  as  the 
cause  of  the  injury.  In  the  sense  of  an  ef- 
ficient cause,  causa  eausans,  this  is  no  doubt 
strictly  true,  but  that  Is  not  the  sense  in  which 
the  law  uses  the  term  in  this  connection.  The 
question  is,  Was  it  causa  sine  qua  n&nl  (a 
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cause  which,  if  it  had  not  existed,  the  injury 
would  not  have  taken  place.— an  occasional 
cause)  ;  and  that  is  a  question  of  fact,  unless 
the  CHUsal  connection  is  evidently  not  proxi- 
mate. MUutaukee  db  St.  P.  B.  Co'  v.  Kellogg, 
94  U.  8.  469,  24  L.  ed.  256.  The  rule  laid 
down  by  Wi lies, «/.,  in  Daniel  v.  Metropolitan 
R.  Cb.,  L.  R.  8  C.  P.  216,  222,  and  approved 
by  the  exchequer  chamber  (Id.  591)  and  by 
the  house  of  lords,  L.  R.  5  H.  L.  45,  was  this : 
It  is  necessary  for  the  plaintiff  to  establish 
by  evidence  circumstances  from  which  it  may 
fairly  be  inferred  that  there  is  reasonable 
probability  that  the  accident  resulted  from 
the  want  of  some  precaution  which  the  de- 
fendant might  and  ought  to  have  resorted 
to.'" 

Another  case — and  it  is  exactly  in  point — 
is  that  of  Donnegan  v.  Erhardt,  119  N.  T. 
468,  7  L.  R.  A.  527.  In  discussing  this  ques- 
tion the  court  said :  ^  A  railroad  company, 
for  the  safety  of  its  passengers,  as  well  as  its 
employ^  upon  its  engines  and  cars,  is  bound 
to  use  suitable  care  and  skill  in  furnishing, 
not  only  adequate  engines  and  cars,  but  also 
a  safe  and  proper  track  and  roadbed.  The 
track  must  be  properly  laid  and  the  roadbed 
properly  constructed,  and  reasonable  prud- 
ence and  care  must  be  exercised  in  keeping 
the  track  free  from  obstructions,  animate  ana 
inanimate;  and  if,  from  want  of  proper  care, 
such  obstructions  are  permitted  to  be  and 
como  UDon  the  track,  ^nd  a  train  is  thereby 
wreckea,  and  any  person  thereon  is  injured, 
the  railroad  company,  upon  plain  common- 
law  principles,  must  be  held  responsible. 
Experience  shows  that  animals  may  stray 
upon  a  railroad  track,  and,  if  they  do,  there 
is  danger  that  the  train  may  come  in  collision 
with  them,  and  be  wrecked.  Adequate  meas- 
ures, reasonable  in  their  nature,  must  be 
taken  to  guard  against  such  danger.  Inde- 
pendently of  any  statutory  requirement,  a 
jury  might  find,  upon.the  facts  of  a  case,  that 
it  was  the  duty  of  a  railroad  company  to 
fence  its  track  to  guard  against  such  danger. 
But,  whatever  the  rule  would  be  indepen- 
dently of  the  statute,  there  is  no  reasonable 
doubt  that  it  imposes  the  absolute  duty  upon 
a  railroad  company  to  fence  its  tracks.  That 
duty,  it  is  reasonable  to  suppose,  was  im- 
posed, not  only  to  protect  the  lives  of 
animals,  but  also  to  protect  human  beings 
upon  railroad  trains.  It  is  made  an  un- 
qualified duty,  and  for  a  violation  thereof, 
causing  injury,  the  railroad  company  incun 
responsibilitv.  The  sole  consequence  of  an 
omission  of  the  statutory  duty  is  not  specified 
and  was  not  intended  to  be  specified,  in  the 
statute.  Responsibility  for  injury  to  animals 
was  specially  imposed  because  in  most  cases 
there  would,  independentlv  of  the  statute, 
have  been  no  such  responsibility,  as  at  com- 
mon law  the  owner  of  animals  was  bound  to 
restrain  them,  and  if  they  trespassed  upon 
the  railroad  there  was  no  liability  for  their 
destruction,  unless  it  was  willfully  or  in- 
tentionally caused.  We  are  therefore  of  the 
opinion  that  the  railroad  company  was  re- 
sponsible to  the  plaintiff  for  tlie  injuries  he 
received  without  any  fault  on  his  part,  and 
for  this  conclusion  uiere  is  much  authority 
in  judicial  utterances  f  citing  a  large  num- 
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ber  of  cases,  and  oyerruliDg  the  case  of 
lAingloU  V.  Bufalo  <fe  2?.  B,  Go.,  19  Barb. 
864,  no  far  as  it  holds  a  different  doctrine. 
See  also  Quaekenbush  ▼.  Wisconsin  A  M.  B, 
Co. ,  62  Wis.  411. 

In  Thornton  on  Railway  Fences  &  Private 
Crossings,  p.  571,  it  is  said :  ''The  cases  are 
full  of  expressions  touching  the  object  of  a 
statute  requiring  railroad  companies  to  fence 
their  rights  of  way,  and  there  is  an  almost 
unanimous  opinion  that  it  is  not  only  to 
protect  domestic  animals,  but  to  protect  the 
passengers  on  the  trains.'' 

So,  also,  in  Missouri, — the  state  where  this 
cause  of  action  arose.  In  Trice  v.  Hannibal 
<£  8t.  J.  B.  Go. ,  49  Mo.  438,  440,  the  court, 
referring  to  the  claim  that  the  provisions  of 
a  section  substantially  like  the  one  in  con- 
troversy were  for  the  exclusive  benefit  of  the 
landowner  observed :  "  But  such  is  not  the 
theory  upon  which  this  statute  has  been  un- 
iformly sustained.  While  the  protection  of 
the  property  of  adjacent  proprietors  is  an  in- 
cidental object  to  the  stature,  its  main  and 
leading  one  is  the  protection  of  the  traveling 
public.  To  insure  such  protection,  railroads 
are  imperatively  required  to  fence  their 
tracks,  and  the  penal  liability  deemed  nec- 
essary to  enforce  this  requirement  is  a  mat- 
ter of  legislative  discretion." 

To  like  effect  are  the  cases  of  Isabel  y. 
Hannibal  dt  8t.  J.  B.  Go.  60  Mo.  475 ;  Bar- 
nett  y.  Atlantic  db  P.  R  Go.  68  Mo.  56,  30 
Am.  Rep.  778;  Butledge  y.  Hannibal  d  St. 
J.  B,  Go.  78  Mo.  286 ;  Silver  y.  Kansas  Gity, 
St.  L.  A  a  B.  Go.  Id.  628,  47  Am.  Rep.  118; 
BozsOU  y.  Hannibal  d  St.  J.  B.  Go.  79  Mo. 
849. 

Nor  is  there  anything  in  the  cases  of  Berry 
y.  St.  Louis,  S.  d  L.  B.  B.  Go.  65  Mo.  172 ; 
Harrington  v.  Ghieago,  B.  1.  d  P.  B,  Go. ,  71 
Mo.  884:  Johnson  v.  Missouri  Pae.  B.  Co, 
80  Mo.  620 ;  Peddicord  y.  Missouri  Pac.  B. 
Co.  85  Mo.  160,— cited*by  plaintiff  in  error,— 
antagonistic  to  the  views  expressed  in  the 
cases  cited.  The  proposition  is  laid  down, 
it  is  true,  that  remote  landowners  were  not 
within  the  protection  of  the  statute,  and  that 
it  was  intended  for  the  owners  of  contiguous 
lands,  but  nowhere  is  it  said  that  protection 
to  the  traveling  public  was  not  also  one  of 
the  objects  intended  to  be  secured  by  the 
statute.  And,  if  the  purpose  is  to  protect 
the  traveling  public,  a  party  riding  upon  a 
train  may  invoke  the  statute,  in  case  injury 
results  to  him  through  the  failure  of  the  com- 
pany to  comply  with  its  requirements,  be- 
cause he  is  one  of  theparties  lor  whose  bene- 
fit it  was  enacted,  within  the  reasoning  of 
all  these  authorities,  and  by  the  express  de- 
cision of  Donnegan  y.  Erha/rdt,  and  t^uacken- 
bush  ▼.  WiseanHn  d  M,  B,  Co,,  tupra^  an 
employ^  has  the  same  right  as  a  passenger  to 
complain  of  injuries  caused  by  a  violation  of 
duties  imposed  by  such  a  statute.  The  pur- 
pose is  protection  to  the  train.  All  who  are 
on  that  train  are  exposed  to  equal  danger. 
It  is  not  a  case  where  the  employ^  has  the 
means  of  protecting  himself,  and  the  traveler 
not,  for  if  the  train  be  derailed  the  danger  to 
each  is  equal.  It  is  urged,  however,  by  the 
defendant,  that  the  failure  to  keep  the  fence 
in  repair  is  the  negligence  of  a  coemployd, 
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and    that,    therefore,    it    is    not   responsi- 
ble. 

But  the  duty  is  cast  by  the  statute  upon 
the  company,  and  it  is  cast  as  an  absolute 
duty.  It  must  erect  and  maintain  safe  and 
secure  fences.  It  is  a  duty  whose  object  is 
the  securing  a  safe  place  for  the  employes  on 
the  train  to  do  their  work,  and  that,  as  is 
known,  is  an  absolute  duty  cast  upon  the 
company,  responsibility  for  neglect  of  which 
cannot  be  evaded  by  intrusting  it  to  some 
employe.  Our  conclusion,  therefore,  is  that 
there  was  no  error  in  the  instructions  of  the 
court  in  respect  to  this  matter,  and  that  the 
law  is  that  if,  through  a  failure  of  the  com- 
pany to  erect  and  maintain  a  sufficient  fence 
as  required  by  the  statute,  an  animal  gets 
onto  the  track,  whereby  a  train  is  derailed, 
and  an  employ^  on  that  train  is  injured  by 
such  derailment,  the  latter  is  entitled  to 
maintain  his  action  for  damages  against  the 
company. 

A  second  objection  is  to  the  admission  of 
testimony  as  to  work  done  subsequently  to 
the  accident  in  the  way  of  repair  to  the  fence 
at  the  place  where  the  steer  entered  upon  the 
track,  and  we  are  referred  to  the  two  cases  of 
Columbia  d  P.  S.  B.  Go.  v.  HawtJu>me,  144 
U.  S.  202,  36  L.  ed.  405,  and  Aleom  y.  Vki- 
eago  d  A,  B.  Go.  108  Mo.  81,  as  authorities 
for  the  proposition  that  proof  of  such  subse- 
quent repairs  is  not  admissible  in  evidence 
for  the  purpose  of  showing  the  existence  of 
a  defect.  But  the  difficulty  with  the  objec- 
tion is  that  this  testimony  was  introduced, 
at  least  in  the  first  place,  by  the  company 
itself.  After  proof  of  such  repairs  had  been 
made  by  the  company,  the  mere  fact  that  the 
plaintiff,  on  his  rebuttal,  introduced  further 
testimony  in  reference  to  the  matter,  is  not 
sufficient  to  iustify  any  interference  with  the 
verdict.  It  is  unnecessary  to  inquire  whether 
the  court  erred  in  not  giving,  when  requested, 
an  instruction  as  to  the  consideration  to  bo 
given  to  this  testimony,  for  on  the  new  trial, 
which  we  are  compelled  to  award,  probably 
no  such  Question  will  be  presenteid. 

The  only  remaining  matter  that  we  notice 
is  in  respect  to  the  instructions  concerning 
contributory  negligence.  This  instruction 
was  asked  oy  the  defendant,  and  refused: 
*'If  the  Jury  believe  from  the  evidence  that 
plaint Ifl:  voluntarily  assumed  his  (KMition  on 
the  platform  of  the  way  car,  and  that,  under 
defendant's  rules,  his  proper  place  was  on 
top  of  that  car,  and  if  the  Jury  further  be- 
lieve from  the  evidence  that  he  was  not  in 
such  position,  and  that,  by  reason  of  his 
failure  to  be  on  top,  he  was  unable  to  im- 
mediately signal  the  engineer  on  first  per- 
ceiving the  steer,  and  thereby  contributed  ia 
any  way  to  produce  the  wreck  and  his  con- 
sea  uent  iniury,  then  he  cannot  recover." 

It  is  obvious  that  if  there  was  in  the  charge 
no  reference  to  the  matter  of  contributory 
negligence,  and  the  case  stood  alone  upon 
the  refusal  to  give  this  instruction,  the  rul- 
ing could  not  De  sustained.  But  the  court 
did  refer  to  the  matter ;  and  the  question  to 
be  determined  is  whether  the  charge,  as 
given,  fully  and  accurately  stated  the  Taw  in 
respect  to  contributory  negligence,  so  as  to 
obviate  any  objection  which  arises  from  tho 
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failure  to  give  this  instruction.  This  was 
its  language:  **A^ain,  it  is  suggested  (and 
it  seems  to  be  claimed)  that  Kcesman  was 
l^uilty  of  contribuiory  negligence  in  not  tak- 
ing a  proper  position  on  tlie  way  car,  and 
with  reference  to  that  speciUcation  of  negli- 
gence the  court  gives  you  this  instruction: 
ft  was  the  duty  of  Reesman  to  comply  with 
the  rules  made  by  the  defendant  company 
for  the  government  of  its  brakemen.  If  a 
rule  of  the  company  required  Reesman  to  be 
on  top  of  the  way  car  on  the  occasion  of  the 
accident,  and  he  was  on  the  rear  platform, 
without  the  consent  of  the  conductor,  then  he 
was  guilty  of  such  contributory  negligence 
as  will  prevent  a  recovery,  provided  you  be- 
lieve that  his  being  on  the  platform,  instead 
of  on  the  top  of  the  way  car,  helped,  in  any 
direct  way,  to  occasion  the  derailment;  but 
if  being  on  the  platform,  instead  of  on  the 
top  of  the  car,  did  not  in  any  way  help  to 
occasion  the  accident,  or  if  Reesman  was  on 
the  platform  with  the  knowledge  and  consent 
of  the  conductor  of  the  train,  under  whose 
orders  he  worked,  then  he  was  not  guilty  of 
contributory  negligence  merely  because  he 
was  on  the  platform,  though  the  rule  did  re- 

?[uire  him  to  be  on  the  top  or  roof  of  the  car. 
n  other  words,  gentlemen,  although  they 
may  have  had  rules  requiring  him  to  be  on 
the  roof  of  the  car,  and  he  was  not  on  the 
roof,  yet,  unless  you  are  able  to  say  that  if 
be  had  been  on  the  roof  the  accident  would 
not  have  occurred,  why  the  fact  that  he  was 
not  on  the  roof  is  no  defense.  It  is  not  con- 
tributory negligence,  such  as  will  preclude 
the  plaintiff  from  recovering.  If  the  position 
which  he  took  on  that  rear  platform  on  the 
morning  of  the  accident  was  a  position  which 
be  took  with  the  knowledge  and  consent  of 
the  conductor  who  had  charge  of  the  train, 
the  fact  that  he  was  there,  and  not  on  the 
roof  of  the  car,  does  not  make  him  guilty  of 
contributory  negligence,  notwithstanding  the 
rule  which  has  been  read  in  evidence." 

The  proposition  here  plainly  stated  is  that 
if  plaintiff  disobeyed  the  rules  of  the  com- 
pany, and  suck  disobedience  contributed  di- 
rectly to  the  injury,  he  may  nevertheless 
recover,  and  cannot  be  held  guilty  of  con- 
tributory negligence,  providing  that  such 
disobedience  was  with  the  knowledge  and 
(consent  of  the  conductor  of  the  train.  Or,  in 
other  words,  if  the  conductor  fails  to  enforce 
the  rules  of  the  company  the  employ^  may 
knowingly  disregard  them,  and  yet  in  no 
manner  be  barred  from  recovering  for  injuries 
whicli  would  not  have  resulted  but  for  such 
disobedience.  With  that  doctrine  we  cannot 
concur.  It  is  not  pretended  that  the  con- 
ductor directed  the  plaintiff  to  remain  on  the 
platform,  and  not  go  onto  the  top  of  the  ca- 
boose. A  different  question  may  arise  in  case 
the  violation  of  the  rules  of  the  company  is 
in  obe<lience  to  a  direct  command  from  the 
immediate  superintendent,  but  a  decision  of 
that  question  is  unnecessary  in  this  case. 
The  duty  of  obedience  to  the  rules  of  the 
employer  is  one  resting  alike  upon  all  em- 
ployes ;  and,  when  an  employe  claims  to  re- 
cover from  his  employer  for  injuries  result- 
ing through  the  latter's  negligence,  he  can- 
not escape  the  consequences  of  his  own  act 
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oontributinff  to  such  injury — an  act  done  in 
known  violation  of  the  rules  of  such  em- 
ployer-—on  the  ground  that  his  immediate 
superintendent  knew  and  assented  to  such  act 
of  violation.  If  it  were  otherwise,  then  the 
supineness  and  negligence  of  any  superin- 
tending officer  of  a  corporation  would  relieve 
a  subordinate  from  responsibility  for  his  own 
conduct.  In  other  words,  the  wrong  of  one 
employ^  is  excused  by  a  like  wrong  of  an- 
other. The  employ^  injured  through  his 
own  omission  of  duty  escapes  liability  for 
such  omission  because  some  other  employe  is 
equally  careless.  The  question  has  not  in- 
frequentlv  arisen  whether  knowledge  and  as- 
sent on  tne  part  of  the  conductor,  or  other 
official  on  a  train,  of  a  violation  of  one  of  the 
rules  of  the  company  by  a  passenger,  relieves 
the  latter  from  the  burden  of  contributory 
negligence  arising  from  such  violation,  and 
the  response  has  almost  uniformly  been  in 
the  negative.  It  is  true  that  in  those  cases 
the  party  injured  was  not  an  employ^,  sub- 
ject to  tne  control  of  the  officer  whose  knowl  • 
edge  and  assent  to  the  violation  was  relied 
upon  as  an  excuse,  but  the  principle  under- 
lying is  the  same.  The  qusetion  is  not  one 
of  obedience  to  orders,  but  of  a  compliance 
with  rules ;  and,  generally  speaking,  the  duty 
of  compliance  is  not  waived  by  the  mere  fact 
that  some  controlling  official  has  knowledge 
of  the  failure  to  comply.  In  the  case  of 
Baltimore  db  P.  B.  Co.  v.  J(mes,  95  U.  8. 
489,  24  L.  ed.  506,  the  party  injured,  who 
though  an  employ^  was  not  employed  on  the 
train  or  subject  to  the  control  of  the  con- 
ductor, was  riding  on  the  pilot  of  the  loco- 
motive, contrary  to  the  directions  of  his 
employer,  but  with  the  knowledge  and  as- 
sent of  the  persons  in  charge  of  the  train ; 
and  it  was  held  that  his  thus  riding  was 
contributory  negligence  and  not  excused,  the 
court  observing,  "The  knowledge,  assent,  or 
direction  of  the  comi)any'8  agents  as  to  what 
he  did  is  immaterial!"  In  Pennsylvania  R. 
Co,  V.  Langdon,  92  Pa.  21,  87  Am.  Rep.  651, 
the  plaintiff,  a  passenger,  was  injured  while 
riding  in  the  baggage  car  in  violation  of  the 
rules  of  the  company.  It  was  held  that  he 
could  not  recover  although  such  riding  was 
with  the  knowledge  of  the  conductor  of  the 
train.  In  the  course  of  the  opinion  the  co^rt 
said,  "We  are  unable  to  see  how  a  conductor 
in  violation  of  a  known  rule  of  the  company, 
can  license  a  man  to  occupy  u  position  of 
danger  so  as  to  make  the  company  re- 
sponsible." See  also  the  following  cases: 
Hiekey  v.  Boston  db  L.  B.  Co.  14  Allen,  429 ; 
Houston  db  T.  G,  B.  Co.  v.  Moore,  49  Tex. 
81.  80  Am.  Rep.  98;  Virginia  Midland  B. 
Co.  V.  Boa<^,  83  Va.  875 ;  Shenandoah  Valley 
B.  Co.  V.  Lucado,  86  Va.  390 ;  Georgia  Pac. 
B.  Co.  V.  Davis,  92  Ala.  300.  Nor  is  there 
anything  in  the  case  of  Northern  Pac.  B.  Go. 
V.  Nickels  (decided  by  this  court)  4  U.  8. 
App.  869,  60  Fed.  Rep.  718,  in  conflict  witli 
the  views  herein  expressed.  In  that  case  a 
brakeman  was  injured  while  coupling  a  car. 
and  on  the  trial  an  instruction  was  asked  of 
the  court  to  direct  a  verdict  for  defendant  on 
the  ground  of  the  contributory  negligence  of 
the  plaintiff,  in  failing  to  use  a  stick  in 
making  such  coupling,  as  required   by  the 
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rule  of  the  company,  which  instruction  was 
refused  and  the  matter  of  negligence  sub- 
mitted to  the  jury.  There  was  testimony 
tending  to  show  that  the  rule  was  universally 
disregarded,  and  that  the  superintendent  of 
the  road  was  fully  aware  of  its  constant  vio- 
lation ;  and  it  was  held  that  under  the  cir- 
cumstances the  jury  were  at  liberty  to  con- 
sider whether  the  rule  was  not,  in  effect, 
abrogated.  The  court  thus  disposed  of  the 
question  (page  382,  4  U.  S.  App.,  and  page 
718,  50  Fed.  Rep.)  :  **To  hold  that  this  de- 
fendant company  could  make  this  rule  on 
paper,  call  it  to  plaintiff's  attention,  and 
^ive  him  written  notice  that  he  must  obey 
it,  and  be  bound  by  it,  one  day,  and  know 
and  acquiesce,  without  complaint  or  objec- 
tion, in  the  complete  disregard  of  it  by  the 
plaintiff,  and  all  its  other  employes  asso- 
ciated with  him  on  every  day  he  was  in  its 
service,  and  then  escape  liability  to  him  for 
an  injury  caused  by  its  own  breach  of  duty 


towards  the  plaintiff,  because  he  disregarded 
this  rule,  would  be  neither  good  morals  nor 
good  law.  Actions  are  often  more  effective 
than  words,  and  it  will  not  do  to  say  that 
neither  the  plaintiff  nor  the  jury  was  author- 
ized to  believe,  from  the  long-continued  ac- 
quiescence of  the  defendant  in  the  disregard 
of  this  rule,  that  it  had  been  abandoned,  and 
that  it  was  not  in  force.  The  evidence  of 
such  abandonment  was  competent  and  ample, 
and  the  ruling  and  charge  of  the  court  below 
on  this  subject  were  right. " 

It  is  unnecessary  to  pursue  this  matter 
further.  It  may  be  laid  down  as  a  general 
rule  that  the  mere  knowledge  and  assent  of 
his  immediate  superior  to  a  violation  by  an 
employe  of  a  known  rule  of  the  company — 
the  employer — will  not,  as  a  matter  of  law, 
relieve  such  employ 6  from  the  consequences 
of  such  violation. 

2%«  judgment  of  the  court  belmo  must  be  re- 
versed, and  the  case  remanded  for  a  new  trial. 
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W.   R.   HAILE.  Curator,  etc.,  of  James  T. 
Haile,  Plff.  in  Err,, 

TEXAS   &  PACIFIC  R.  CO. 

(60  Fed.  Bep.  567.) 

Insanity  reanlting^  fi*oni  the  shock  a^d 
ezcitment  caused  by  a  railroad  acci- 
dent to  a  pasBeofrer  who  sustained  do  bodily  in- 
jury wili  not  make  the  railroad  company  liable. 

(January  28, 1894.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisi- 
ana to  review  a  judgment  in  favor  of  defend- 
ant in  an  action  brought  to  recover  damages 
for  insanity  alleged  to  have  been  produced  by 
the  negligent  acts  of  defendant.    Affirmed, 

Statement  by  Totilmin,  DistHct  Judge: 
In  his  petition  the  plaintiff  in  error  (also 
plaintiff  in  the  lower  court)  avers :  That  on 
or  about  January  29,  1892,  in  company  with 
James  T.  Haile,  his  ward,  be  took  passage 
on  the  passenger  train  of  the  defendant  com- 
pany, at  Dallas,  Tex.,  and  paid  fare,  and 
provided  tickets,  for  himself  and  his  brother, 
to  Baton  Rouge,  La.,  in  consideration  of 
which  fare  the  said  company  contracted  and 
bound  itself  to  convey  them  safely,  and  with- 
out delay  and  harm,  to  such  destination. 
**That  this  trip  was  undertaken  under  direc- 
tions of  a  physician,  who  advised  that  rest, 
quiet,  and  change  of  scene  would  restore  to 
full  vigor  of  mind  and  body  the  said  James 
T.  Haile,  who  had  for  some  time  previous 
been  suffering  from  an  attack  of  grippe,  and 


was  at  this  time,  and  in  consequence  there- 
of, greatly  depressed,  mentally  and  physi- 
cally, and  in  an  intense  nervous  condition. 
That  the  greater  part  of  said  journey  had  been 
accomplished  in  safetv,  and  without  any  bad 
effect  upon  the  said  James  T.  Haile,  until 
on  the  next  day,  January  80,  1892.  about  8 
A.  M.,  when  near  the  town  of  Robeline,  La., 
th^  said  train  was  suddenly,  and  without 
warning,  precipitated  through  a  burning 
bridge,  and  was  completely  wrecked,  and 
immediately  after  caught  fire  and  was  de- 
stroyed. That  the  shock  from  the  accident 
was  so  great  that  it  hurled  said  James  T. 
Haile  from  his  seat  to  the  floor,  where  he  1st 
utterly  helpless  and  prostrated  by  the  shock, 
and  unable  to  move.  The  train  having  in 
the  mean  time  caught  fire,  petitioner  was 
forced  to  carry  his  brother  out  of  the  car,  and, 
on  account  ox  the  marshy  condition  of  the 
surrounding  country,  and  his  nervous  and 
prostrated  condition,  to  place  him  on  the 
roadbed,  where  he  was  in  full  view  of  the 
burning  wreck,  and  in  the  midst  of  the 
wounded  and  dying,  whose  cries  and  lamenta- 
tions, added  to  his  already  intense  nervous 
state,  caused  by  the  accident  itself,  threw 
him  into  a  state  of  excitement,  so  that  peti- 
tioner, and  those  around  him,  were  unable 
to  control  or  quiet  him.  That  his  nervous 
state  became  greatly  worse  during  the  several 
hours  they  were  forced  to  wait  on  the  scene 
of  the  wreck  for  conveyance  to  the  town  of 
Robeline,  where  they  were  to  wait  for  the 
relief  train  to  be  sent  out  by  the  railroad 
company.  After  a  further  delay  of  some 
hours,  the  relief  train  arrived,  consisting, 
as  petitioner  afterwards  found,   of  what  la 


I70TB.— The  present  easels  akin  to  those  respect- 
ing a  ri^ht  of  action  for  mere  fright  which  are 
collected  In  the  note  to  Ewinsr  v.  Pittsburg,  G.  C.  & 
6t.  L.  R.  Co.  (Pa.)  U  L.  B.  A.  666. 

But  the  present  case  more  nearly  approaches  Pur- 
ceU  V.  St.  Paul  City  B.  Co.  (Minn.)  16  L.  U.  A.  203, 
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in  which  nervous  convulsions  and  illness  resultioR 
from  fright  were  held  to  constitute  an  actionable 
injury. 

The  question  is  a  nice  one  and  the  authorities 
have  not  clearly  developed  the  answer. 


See  also  47  L.  R.  A.  323,  325. 
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Renown  88  an  'emigrant  ooacb, '  drawn  by  a 
Ireight  engine.  The  coach  was  overcrowded 
"w  i  th  passengers  from  the  Wrecked  trai n.  The 
«eats  and  other  accommodations  were  of  the 
<:rude8t  kind,  entailing  great  discomfort  and 
inconvenience  upon  the  passengers,  and  es- 
pecially upon  petitioner's  ward,  who,  in  his 
exhausted,  excited,  and  overwrought  state  of 
mind  and  body,  was  forced  to  use  same.  That 
the  hardshii>8,  together  with  the  constant  and 
sudden  jerkings  and  stoppings  of  the  train, 
-caused  by  the  engine  used  not  being  properly 
constructed  for  such  purposes,  or  because  it 
'was  improperly  handled,  kept  petitioner's 
-ward  and  the  passengers  in  constant  fear  and 
excitement ;  and  finally,  on  entering  the  com- 
pany's yard  in  Algiers,  La.,  the  train  on 
nvhich  was  petitioner  and  his  ward  wassud* 
denly  and  violently  run  into  from  the  rear  by 
a  switch  engine,  throu^  the  negligence  of 
defendant's  employ^.  The  shock  was  so  vio- 
lent as  io  knock  petitioner's  ward  off  the  seat, 
to  the  car  floor,  and  caused  great  excitement 
.among  the  passengers,  who  feared  another 
accident  had  befallen  them.  Now,  petitioner 
alleges  that  since  this  time  his  ward  has  be- 
come rapidly  worse,  as  a  result  of  the  shock, 
-excitement,  and  hardship  he  suffered  from 
the  said  accident,  and  he  is  now  insane,  and 
confined  in  a  bettering  house,  with  little  or 
no  hope  of  recovery;  and  he  has  therefore 
been  interdicted,    and   petitioner  duly  ap- 

f pointed  his  curator.  Petitioner  therefore  al- 
eges  and  charges  that  the  present  state  of 
his  ward's  mind  was  caused  and  brought 
about  by  the  injuries  and  sufferings  he  un- 
•derwent  on  account  of  the  accidents  and  hard- 
ahips  aforesaid ;  and  he  alleges  that  the  said 
accidents  and  injuries  were  caused  by  the 
negligence  of  the  defendant  company,  its 
^mploy^  and  agents,  for  the  reason  that,  by 
the  exercise  of  due  care  and  caution  in  the 
management  of  its  road  and  the  selection  of 
agents,  the  said  accidents  could  have  been 
avoided.  That  the  said  road  employed  no 
track  walkers  to  guard  against  such  accidents, 
and  to  see  that  the  road  was  in  proper  con- 
dition, and  safe  for  travelers  on  the  com- 
pany's trains,  as  it  was  in  duty  bound  to  do. 
And  by  reason  of  the  fact  that  this  section 
-of  the  road  was  made  up  of  wooden  trestle 
work,  which  needed  constant  vigilance  and 
care  to  keep  it  in  safe  condition,  the  burning 
of  this  bridge  for  hours  before  the  accident 
was  evidence  of  gross  negligence  on  the  part 
of  the  company.  That  the  train  to  which 
the  accident  happened  was  running  at  a  rate 
of  speed  that  was  dangerous  and  negligent, 
considering  the  character  of  the  roadbed,  and 
^e  fact  that  a  dense  fog  obscured  the  view 
•of  the  trainmen.  For  these  reasons,  and  for 
the  conduct  of  the  company  and  its  agents 
in  the  careless  transportation  of  petitioner 
and  his  ward,  the  said  company  is  cnargeable 
with  gross  negligence.  Petitioner  alleges 
and  avers  that  for  the  pain,  anxiety,  and  loss 
•of  his  mind,  the  expense  he  has  incurred, 
and  in  the  future  must  incur,  petitioner's 
ward  has  been  damaged  in  the  sum  of  twenty- 
live  thousand  dollars  by  the  said  company." 
The  defendant  company,  also  defendant  in 
error,  excepted  or  demurred  to  the  petition 
on  the  following  grounds:    "Because  said 
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petition,  on  its  face,  shows  no  cause  of  ac- 
tion against  defendant.  Because,  under  the 
law,  no  right  of  action  can  arise  for  dama^res 
for  the  insanity  of  a  human  being.  Because 
said  petition  does  not  show  any  right  to  re- 
cover damages  for  insanity.  Wherefore,  de- 
fendant prays  that  these  exceptions  may  be 
maintained,  and  plaintiff's  suit  dismissed, 
with  costs."  The  exceptions  were  sustained 
by  the  lower  court,  and  judgment  was  ren- 
dered dismissing  the  suit.  This  ruling  is 
assigned  as  error. 

Argued  before  McCormick,  Circuit  Judge, 
and  Locke  and  Toulmin,  District  Judges, 

Meuri.  W.  B«  Spencer,  Charles  E. 
Fenner*  Samuel  Henderson,  Jr.,  and 
Charles  Payne  Fenner,  for  plaintiff  in 
error: 

The  plaintiff  in  this  case  is  not  seeking  to  re- 
cover for  the  mental  pain  or  anxiety  of  his 
ward,  but  for  his  insanity  or  loss  of  mind,  the 
absolute  destruction  of  his  intellect. 

"A  man's  mind  is  no  less  a  part  of  his  person 
than  his  body/'  says  the  supreme  court  of  Con- 
necticut {Seger  v.  Barkhamtted,  22  Conn.  208), 
and  any  injury  resulting  in  the  loss  of  mind  or 
insanity  is  as  much  a  subject  of  legal  damage 
as  injury  to  any  other  part  of  his  person. 

The  petition  charges  physical  as  well  mental 
suffering  which,  considering  the  condition  of 
his  ward's  health,  might  have  been  sufficient 
to  cause  his  insanity  and  the  case  should  have 
been  given  to  the  jury  on  that  issue. 

Mtzpairick  v.  Great  Western  B.  Co.  12  0.  C. 
Q.  B.  645. 

The  failure  to  carry  passengers  safely  is  in 
the  nature  of  a  tort,  and  to  be  treated  as  such 
independently  of  the  contract  of  carriage,  the 
courts  seeming  to  regard  it  as  a  breach  of 
public  duty,  rather  than  as  a  violation  of  a 
particular  contract. 

16  Am.  &  Eng.  Encyciop.  Law,  416, 417,  and 
notes  i,  £;  Brown  v.  Chicago,  M,  dh  St.  P  JB.  Co. 
54  Wis.  847,  41  Am.  Rep.  41;  Woody.  Mil- 
waukee d  St.  P.  B.  Co.  82  Wis.  898;  WaUh  v. 
Chicago,  M.  A  8t.  P.  B.  Co.  42  Wis.  23,  24 
Am.  Rep.  876;  Craker  v.  Chicago  di  AT.  W.  B. 
Co.  36  Wis.  657. 

In  Bigby  v.  Hewitt,  5  Exch.  243,  where  the 
learned  judge  said:  "Every  person  who  does  a 
wrong  is,  at  least,  responsible  for  all  the  mis- 
chievous consequences  that  may  be  reasonably 
expected  to  result  under  ordinary  circum- 
stances from  such  misconduct."  From  this 
guarded  expression  the  converse  of  this  propo- 
sition has  b(^n  drawn  by  some  courts,  viz. ,  that 
unless  the  consequences  of  an  act  might  have 
been  reasonably  foreseen  by  the  defendant 
himself,  no  liability  accrues.  But  the  very 
gist  of  actions  for  mere  negligence  is,  that  the 
consequences  of  the  act  could  not  be  reasonably 
expected,  for  if  these  consequences  could  rea- 
sonably have  been  foreseen  and  expected,  an 
intention  to  produce  these  consequences  could 
properly  be  inferred,  and  the  act  would  be  a 
malicious  tort. 

Simpson  v.  London  General  Omnibus  Co.  L. 
R.  8  a  P.  890. 

In  suits  for  mere  actionable  negligence  there 
is  no  ground  to  charge  the  defendant  with  a 
deliberate  attempt  to  injure,  but  only  that 
though  there   was  only  a  slight  chance  that 
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such  an  injury  would  result,  be  was  so  negli- 
gent or  heedless  as  not  to  provide  against  such 
chance 

Smith  y.  London  db  8.  W.  R,  Co,  L.  R.  6  C. 
P.  14;  Simpson  v,  London  General  Omnibus 
Co.  supra. 

It  is  no  defense  that  the  particular  conse 
quence  is  improbable  and  not  to  be  reasonably 
expected,  if  it  really  appear  that  it  naturally 
followed  from  the  negligence  under  examina- 
tion. 

Wharl.  Neg.  Isted.  §  77;  Pitfaburghy.Orier, 
22  Pa.  54,  60  Am.  Dec.  65;  McQrew  v.  Stone, 
58  Pa.  442;  Uiggins  y.  Dewey,  107  Mass.  494, 9 
Am.  Hep.  68;  WhiU  y.  Ballon,  8  Allen,  408; 
Luce  y.  Dorchester  Mut,  F.  Ins.  Co.  105  Mass. 
297, 7  Am.  Rep.  522;  DoweU  v.  General  Steam 
Jfat.Co.  5  El.  &  Bl.  195;  Burrows y, March  Gas 
d  Coke  Co.  L.  B.  5  Exch.  67. 

He  who  commits  a  tort  must  be  held  to 
contemplate  all  the  damages  which  may  legiti- 
mately flow  from  his  illegal  act,  whether  he 
may  haye  foreseen  them  or  not,  and  so  far  as 
plainly  traceable  thereto,  he  must  repair  them. 

Hiu  y.  Winsor,  118  Mass.  251;  Eten  v.  Luys- 
ier,  60  N.  Y.  252;  Laney.  AUantioWorke,  111 
Mass.  186;  Keenan  ▼.  Cdvanavgh,  44  Yt.  268; 
Little  y.  Boston  d  M.  R.  Co.  66  Me.  289;  C<^ 
lard  v.  South  Eastern  R.  Go.  7  Hurlst.  &  N. 
79;  Eart  y.  Western  R.  Corp.  18  Met.  99,  46 
Am.  Dec.  719;  Wellington  y.  Downer  Kerosene 
Oil  Co.  104  Mass.  64;  MetaUie  Oompression 
Casting  Co.  y.  FitMurg  R.  Co.  109  Mass.  277, 
12  Am.  Rep.  689;  Kellogg  y.  Chicago  &  ZV.  W. 
R.  Co.  28  Wis.  228,  7  Am.  Rep.  69;  Williams 
y.  Vanderhilt,  28  N.  T.  217,  84  Am.  Dec.  833; 
Bowas  V.  Pioneer  Tow  Line,  2  Bawy.  21;  Sehu- 
maker  y.  St.  Paul  dD.  R.  Co.  12  L.  R.  A.  257. 
46  Minn.  88;  Brown  y.  Chicago,  M.  dSt.  P.  R. 
Co.  54  Wis.  842,  41  Am.  Rep.  41. 

Nor  is  the  defendant  excused,  because  he 
did  not  know  the  state  of  the  injured  man's 
health,  and  the  result  its  negligence  would  have 
upon  him. 

Brown  v.  Chicago,  M.dSLP.  R.  Co.  54  Wis. 
857,  41  Am.  Rep.  41;  Stewart  y.  Ripon,  88 
Wis.  591;  Baltimore  City  Pass.  R.Co.  y.  Kemp, 
61  Md.  74, 48  Am.  Rep.  184. 

The  test  of  reasonable  anticipation  or  fore- 
sight is,  considering  all  the  circumstances  of 
the  case,  this  result  in  the  ordinary  natural 
sequence  from  the  negligence  complained  of. 
If  it  is,  then  the  damage  is  the  proximate  re- 
sult of  the  negligence. 

1  Smith,  Lead.  Cas.  Eng.  ed.  182. 

Is  it  not  likely  that  *'in  the  long  run''  such  a 
result  as  that  in  this  case  would  happen  from  a 
series  of  such  negligent  acts  as  that  charged 
against  the  defendant? 

Whart  Neg.  §  78. 

Injuries  resulting  from  fright  are  actionable. 

Oliver  y.  LaValle,  86  Wis.  597;  Purcell  v. 
8t.  Paul  City  R.  Co.  16  L.  R.  A.  203.  48  Minn. 
189;  Mitchell  y.  Rochester  R.  Co.  4  Misc.  675. 

Messrs.  W.  W.  Howe  and  S.  S«  Prentiss, 
for  defendant  in  error: 

This  is  a  case  where,  by  an  accident  which 
injured  some  one  else,  the  plaintiff's  ward  was 
excited  and  alarmed. 

In  such  a  case  the  law  does  not  afford  any 
action  for  damages,~and,  a  fortiori,  where  as 
in  the  case  at  bar  the  parties  contracting  could 
not  have  contemplatea  the  result  alleges 
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Ewing  y.  Pittsburg,  C.  C.  dSt.L.R.  Co.  14 
L.  R.  A.  666,  147  Pa.  40. 

In  no  case  has  it  ever  been  held  that  mental 
anguish  alone,  unaccompanied  by  injury  to  the 
person,  afforded  a  ground  of  action. 

Wood's  note  on  Mayne,  Damages.  8ce 
also  Wyman  y.  Leavitt,  71  Me,  227.  86  Am. 
Rep.  803;  Fox  y.  Borkey,  126  Pa.  164; 
Lynch  V.  Knight,  9  H.  L.  Cas.  577;  Indian- 
apolis d  St.  L.  R.  Co.  V.  Stables,  62  III.  313; 
Cannirig  y.Williamstown,  1  Cush.  451;  John- 
son  y.  Wells,  Fargo  d  Go.  (i  Nev.  224,  8  Am. 
Rep.  245. 

Damages  for  mental  suffering  alone  are  toO' 
remote,  uncertain,  and  speculative. 

Western  U.  TeUg.  Co.  y.  Wood,  21  L.  R  A. 
706,  57  Fed.  Rep.  471. 

In  Scheffer  y.  Washington  City,  F.  M.  d  Q.  S, 
R.  Go.  105  U.  8.  249,  26  L.  ed.  1070,  by  reason 
of  a  negligent  collision  of  railway  trains,  a 
passenger  sustained  terrible  physical  injuries, 
resulting  in  nervous  prostradon  and  disorder 
which  induced  suicide. 

It  was  held  that  the  collision  was  not  the 
proximate  cause  of  the  death. 

In  order  to  warrant  a  finding  that  negligence- 
or  an  act  not  amounting  to  wanton  wrong.  i» 
the  proximate  cause  of  an  injury,  it  must  appear 
that  the  injury  was  the  natural  and  probable 
consequence  of  the  negligence  or  wrongful  act, 
and  that  it  ought  to  have  been  foreseen  in  the 
light  of  the  attending  circumstances. 

PitUburg,  C.  d  m.  L.  R.  Co.  y.  SUOey,  41 
Ohio  St.  IX^',  Jackson  y.  Nashville,  C.  d  8t,  L. 
R.  Go.  18  Lea,  491,  49  Am.  Rep.  663;  Bamep 
y.  Texas  d  N.  0.  R.  Go.  68  Tex.  660;  Coolej, 
Torts,  p.  69. 

Tonlmiiiy  District  Judge,  delivered  the 
opinion  of  the  court : 

The  first  and  third  grounds  of  exception 
to  the  petition  are,  in  effect,  the  same,  and 
if  they  are  well  taken  the  Judcrment  of  the 
court  below  must  be  affirmed,   ^hc  plaintiff 
claims  damages  for  the  pain,   anxiety,   and 
loss  of  mind  alleged  to  have  been  suffered 
by  his  ward,  James  T.  Haile,  and  avers  that 
this  state  of  said  Haile*smind,  which  is  now 
one  of  insanity,  **was  caused  and  brought 
about  by  t^e  injuries  and  sufferings  he  un* 
derwent  on  account  of  the  accidents   and. 
hardships"  complained  of.     He  avers  that  the 
shock  of  the  accident  was  so  great  as  to  hurl 
Haile  from  his  seat  to  the  floor  of  the*  car, 
where  Le  lay  prostrated  by  the  shock.    A 
shock  is  a  sudden  agitation  of  body  or  mind. 
It  may  affect  the  body  or  mind.    The  petition 
avers  that  Haile  lay  helpless  and  prastrated, 
but  whether  from  a  bodily  or  mental  shock 
is  left  somewhat  uncertain  by  the  averments- 
of  the  petition.    The  shock  averred  may  rea- 
sonably be  construed  to  mean  the  one  or  tlie 
other.    But  there  is  no  charge  that  any  bedily^. 
injury  was  sustained  by  the  shock,   and  no 
claim*^  for  damages  for  any  such  injury.    The 
charge  is  that  Uaile's  insanity  was  caused 
and  brought  about  by  the  injuries  and  suffer- 
ings he  underwent  on  account  of  the  accident» 
and  hardships  complained  of :  and  the  claim 
for  damages  is  for  the  pain,  anxiety,  and  losa 
of  his  mind,  and  the  expenses  incurred  and 
to  be  incurred  incidental  thereto.  The  learned 
counsel  for  the  plaintiff  concede!  "tha;  paia 
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and  anxiety  of  mind  the  law  cannot  yalue, 
and  does  not  pretend  to  redress,  when  the 
unlawful  act  complained  of  causes  that 
alone. "  They  say  that  the  plaintiff,  in  this 
case,  is  not  seeking  to  recover  for  the  mental 
pain  or  anxiety  of  his  ward,  but  for  his  in- 
sanity,— the  loss  of  his  mind, — and  they  pre- 
sent to  the  court  an  able  argument  to  show 
that  *'the  two  are  entirely  separate  and  dis- 
tinct phenomena."  They  contend  thnt  in- 
sanity is  not  to  be  ''placed  in  the  same  cate- 
gory with  such  trivial  mental  phenomena  as 
mere  anxiety  and  worry.  **  They  say,  "  It  is 
a  disease  of  the  mind,  and  the  law  could  as 
well  weigh  and  determine  the  damage  a  man 
has  as  suffered  by  the  loss  of  his  mind  as  it 
could  the  loss  of  his  leg,  or  of  the  power  of 
sight,''  etc.  It  is  not  necessary  for  us  to 
decide  the  question  raised  by  this  conten- 
tion, which  is  whether,  under  the  law,  any 
light  of  action  can  arise  for  damages  for  the 
insanity  of  a  human  being.  The  question 
we  are  called  on  now  to  decide  is  whether  the 
facta  set  forth  in  the  petition  show  any  right 
to  recover  damages  for  insanity,  as  is  therein 
claimed.  That  question  we  will  proceed  to 
consider. 

The  negligence  of  defendant,  as  charged, 
heing  admitted  by  the  exceptions,  the  (lues- 
tion  is.  Was  that  negligence  the  proximate 
cause  of  the  injury  complained  of?  It  is  well 
settled  that  the  damages  sustained  by  a 
wrongful  act  must  be  the  natural  result  of 
the  act, — such  a  consequence  as,  in  the  or- 
dinary course  of  things,  would  flow  from  it. 
As  expressed  by  some  of  the  authorities, 
**  Proximate  damages  are  those  that  are  the 
ordinary  and  natural  results  of  the  negli- 
gence, such  as  are  usual,  and  might  therefore 
have  been  expected. "  **  Remote  dama/xes  arc 
such  as  are  the  result  of  an  accidental  or 
unusual  combination  of  circumstances,  which 
would  not  be  reasonably  anticipated,  and 
over  which  the  negligent  party  had  no  con- 
trol." Bkoinff  V.  FitUburg,  O.  C.  db  8t,  L. 
JR.  Co.  14  L.  R.  A.  666,  147  Pa.  40 ;  Victorian 
IL  ComT9.  V.  CouUoB^  L.  R.  18  App.  Gas. 
223 ;  Cooley,  Torts,  69 ;  2  Thomp.  Nee.  1083. 

The  contention  is  that  the  insanity  for 
which  damages  arc  claimed  was  caused  by 
the  excitement,  hardship,  and  suffering 
which  resulted  from  the  accident.  According 
to  the  great  current  of  modem  medical  au- 
thorities, insanity  is  a  disease,  —a  disease  of 
the  mind, — the  existence  of  which  is  a  ques- 
tion of  fact,  to  be  proved,  just  as  much  as 
the  possible  existence  of  any  other  disease. 
As  said  by  Dillon,  Oh,  J.,  in  Fetter' 8  Com, 


26  Iowa,  68,  "That  insanity  is  the  existence 
of  mental  disease,  both  medicine  and  law 
now  recognize."  While  the  defendant,  as  a. 
common  carrier,  had  reason  to  anticipate  that 
an  accident  would  cause  physical  injury, 
and  would  produce  fright  and  excitement,  it 
had  no  reason  to  anticipate  that  the  latter 
would  result  in  permanent  injury,  as  a. 
disease  of  the  mind,  or  any  other  disease  that 
might  be  caused  by  excitement,  exposure,  and 
hardship  sometimes  incident  to  travel.  If  the 
disease  was  not  likely  to  result  from  the  ac- 
cident, and  was  nof.  one  which  the  defendant 
could  have  reasonably  foreseen,  in  the  light 
of  the  attending  circumstances,  then  the  ac- 
cident was  not  the  proximate  cause.  The- 
defendant  had  no  reason  to  anticipate  that 
the  result  of  an  accident  on  its  road  would 
so  operate  on  Haile*s  mind  as  to  produce 
disease, — the  disease  of  insanity, — any  more 
than  that  the  exposure  and  hardships  he 
suffered  would  produce  /nrippe,  pneumonia, 
or  any  other  disease.  He  sustained  no  bodily^ 
injury  by  the  accident,  so  far  as  the  petition 
shows ;  but  it  caused  a  shock  and  an  excite- 
ment, which,  under  his  peculiar  mental  and 
physical  condition  at  the  time,  resulted  in 
his  insanity.  The  defendant  owed  him  the 
duty  to  carry  him  safely, — ^not  to  injure  hi» 
person  by  force  or  violence.  It  owed  him 
no  duty  to  protect  him  from  fright,  excite- 
ment, or  from  any  hardship  that  he  might 
subsequently  suffer  because  of  the  unfortunate- 
accident. 

The  case  of  ScKeffvr  ▼.  Waahington  City, 
V.  M,  df  G,  a.  R.  Co.,  105  U.  8.  249,  26  L. 
ed.  1070,  was  where,  by  reason  of  a  collision, 
of  railway  trains,  a  passenger  was  injured ; 
and,  becoming  therebv  disordered  in  mind 
and  body,  he,  some  ofght  months  thereafter, 
committed  suicide,  xhe  court  held  in  a  suit 
by  his  personal  representative  against  the 
railroad  company,  that  as  his  own  act  was 
the  proximate  cause  of  his  death,  there  could 
be  no  recovery.  In  the  opinion  the  court 
said :  **  The  suicide  of  Scheffer  was  not  a. 
result  naturally  and  reasonably  to  be  expected 
from  the  injury  received  on  the  train.  .  .  . 
His  insanity,  as  a  cause  of  his  final  destruc- 
tion, was  as  little  the  natural  or  probable 
result  of  the  negligence  of  the  railway  offi- 
cials, as  his  suicide,  and  each  of  these  are 
casual  or  unexpected  causes,  intervening  be- 
tween the  act  which  injured  him,  and  his 
death. " 

There  was  no  error  in  the  ruling  of  the  drcuit 
Court,  and  the  jtidgment  is  affirmed. 
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John  G.  BOGGESS,  Plff,  in  Err., 

V, 

CHESAPEAKE  &  OHIO  R  CO. 

(87  W.  Va.  297.) 

*1*   A  p«r0on  having  »  tieket  for  paih 
*Headnote8  by  Bbabhon,  X 


sagf e  upon  a  railroad«  who  boards  a  f  rel^hi: 
train  which  does  not  carry  passengers  believing 
the  ticket  good  on  that  train,  to  to  be  treated 
as  a  passenger,  and  is  not  a  trespeaser. 

8.  The  conductor  orders  each  persona 
tof^t  off  the  train  while  mnnin£^  at  a. 
■peed  which  would  endanger  him  ia. 
getting  offf  the  conductor  refusing  to  stop  the^ 


Nora— For  oases  similar  to  the  above  except  In 
respect  to  the  good  faith  of  the  person  injured  and 
bis  intent  to  ride  lawfully  as  a  passenger,  see  Far- 
ber  V.  Missoori  Pao.  B.  Oo.  (Mo.)  80  L.  B.  A  860; 
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Plans  V.  Boston  &  A.  B.  Oo.  (Mebb.)  17  L.  R.  A.  886. 
FOr  exhaustive  note  on  injuries  received  in  get* 
ting  on  or  off  railroad  trains,  see  Oair  v.  Bel  River 
ft  HL  B.  00.  (ObL)  21  L.  B.  A.  864. 


See  also  35  L.  R.  A.  762;  38  L.  R.  A.  458;  41  L.  R.  A.  490;  43  L.  R.  A.  297. 
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tnln  to  allow  him  to  get  off,  and  In  violent  and 
Insulting  laniruageitbreatens  to  eject  the  person 
from  the  train  by  force  if  such  order  is  not 
obeyed,  and  has  force  at  his  command  to  execute 
such  threat,  and  the  person  Jumps  from  the  train 
to  avoid  ejection  by  force.  This  Is  sufficient 
compulsion  or  show  of  force  to  excuse  the  per- 
son from  the  charge  of  contributory  negllffence 
in  so  Jumping  from  the  train. 

(December  10,  18B2L) 

ERROR  to  the  Circuit  Court  for  Kanawha 
County  to  review  a  jud/^rment  in  favor  of 
•defendant  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  re- 
sulted from  defendant's  negligence.    Beversed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Okeyt  Johnson  and  A.  Bnrlew, 
if  or  plaintiff  in  error: 

The  defendant  is  liable  notwithstanding  the 
^negligence  of  the  plaintiff,  if  an  injury  could 
be  prevented  by  ordinary  care  on  the  part  of 
^e  defendant. 

BaUimare  db  P,  R  Ch.  v.  Jones,  95  U.  8.  489, 
S4  L.  ed.  600;  Twomley  v.  Central  Park  N,  d 
jB.  B.  B.  Co.  09  N.  T.  158,  25  Am.  Rep.  102; 
Jfarihem  Gent.  B,  Co.  v.  8tate,  29  Md.  420,  90 
Am.  Dec.  545;  Kay  v.  Pennsylvania  B,  Ca.  66 
Pa.  209,  8  Am.  Rep.  028;  14/nch  v.  Nurdin, 
1  9.  B.  29. 

If  there  be  negligence  on  the  part  of  the 
plaintiff,  yet,  if  at  the  time  the  injurv  was 
committed,  it  might  have  been  avoided  by  the 
defendant  in  the  exercise  of  reasonable  care 
and  prudence,  an  action  will  lie  for  the  injury. 

Hudsenkamp  v.  Oitizem  B,  Co,  87  Mo.  587, 
IN)  Am.  Dec.  899;  Macon  <t  W.  B,  Oo,  v.  Davis, 
18  Ga.  079;  Morrissey  v.  Wiggins  Ferry  Go.  43 
Mo.  380.  97  Am.  Dec.  402,  47  Mo.  521;  Brown 
V.  Hannibal  &  8t.  J,  B,  Go,  50  Mo.  401, 11  Am. 
Kep.  420;  Barlan  v.  St.  Louis,  K,  G.  A  N,  B, 
Go,  05  Mo.  22;  Hieks  v.  Paeijic  B,  Go,  04  Mo. 
480;  Vick9burg  db  M,  B.  Go,  v.  McQotoan,  02 
Miss.  088,  52  Am.  Rep.  205;  Ghicago  A  A, 
B.  Go,  V.  Qreiiner,  40  111.  75;  2  Rorer,  Rail- 
roads, pp,  1040,  1054. 

A  person  taking  passage  on  the  wrong  train 
-cannot  be  expelled  as  a  trespasser  although  he 
had^  no  right  to  a  passage  on  that  train,  but 
having  a  ticket,  had  a  right  of  passage  on  the 
proper  train. 

Lake  Shore  A  M,  8.  B.  Go,  Y,  Bosentweig, 
118  Pa.  519. 

The  commission  of  a  trespass  does  not  justify 
the  infliction  of  an  injury  by  way  of  punish- 
<ment,  or  revenge,  or  out  of  mere  recklessness. 

Toomey  v.  Southern  Pae.  B,  Go.  10  L.  R  A. 
189,  80  Cal.  874,  and  cases  there  cited;  WH- 
iiamM  V.  Southern  Pae.  B.Go,12  Cal.  120;  Pat- 
terson, Railway  Accident  Law,  §  198,  p.  189; 
Hoffman  v.  New  York  Gent.  A  R.  B,  B.  Oo,91 
N.  Y.  25,  41  Am.  Rep.  387;  LouisviUe,  M  A. 
A  G,  B.  Go.  V.  Dunkin,  92  Ind.  001;  SehuUz 
V.  Third  Ave.  B.  Go.  89  N.  T.  242;  Western  df  A. 
B,  Go.  V.  Turner.  72  Ga.  292,  58  Am.  Rep.  842; 
Carter  ▼.  Louisville,  N,  A.  db  G.  R  Co.  98  Ind. 
1552,  49  Am.  Rep.  780;  Kansas  City,  Ft. 
8.  dk  O.  B.  Go,  V.  Kelly,  80  Kan.  055.  59 
Am.  Rep.  690;  Lake  Shore  db  M.  S.  B.  Go,  v. 
Bosenzvfeig,  supra. 

In  Benton  v.  Ghicago,  B.  1.  dh  P.  R  Go.  55 
Iowa,  502,  it  was  held  a  proper  case  for  the 
jury,  when  a  boy  was  roughly  ordered  off  a 
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moving  train,  and  in  attempting  to  obey 
killed. 

The  same  was  held  in  California  in  Kline  t 
Centr(U  Pae.  R  Go,?i:  CsX,  400,  99  Am  Dee 
282. 

Mr.  J.  E.  Chilton*  for  defendant  Id  error: 

The  plaintiff  alleges  that  he  got  on  a  freight 
train  of  the  defendant.  This  was  a  known 
dangerous  place  and  not  such  a  train  as  any 
person  could  believe  or  suppose  was  intended 
to  carry  passengers.  The  company  bad  the 
right  to  refuse  to  carry  passengers  on  its  freight 
trains. 

HMs  V.  Texas  eft  P.  B,  Go,  49  Ark.  857; 
Hutchinson,  Car.  588,  note  t. 

The  plaintiff  alleges  that  be  undertook  to 
jump  from  a  train  running  at  a  dangerous  rate 
of  speed — at  a  speed,  to  use  his  language,  that 
made  it  extremely  dangerous  for  bim  to  at- 
tempt to  get  off — and  was  hurt  while  doing  so- 

It  is  negligence  to  attempt  to  get  off  a  mov- 
ing train,  especially  when  running  at  an  ex- 
tremely dangerous  rate  of  speed. 

Gram  v.  Metropolitan  R  Go.  112  Mass.  S8; 
Ginnon  v.  New  York  db  H.  B.  Co,  8  liobC  25; 
Southwestern  R   Co.  v.  Sin^fieton,  07  €hi.  300. 

It  is  not  sufficient  to  allege  that  the  plaintiff 
believed  that  the  conductor  would  do  an  un- 
lawful and  improper  act.  by  putting  him  off  a 
moving  train,  but  he  must  show  that  the  con- 
ductor or  some  employe  of  the  company  uaed 
some  force  or  made  some  "demonstration  of 
force  sufficient  to  impress  a  reasonable  person 
with  the  belief  that  force  would  be  employed. " 

Kline  v.  Central  Pae,  R  Co,  87  Cal.  408,  99 
Am.  Dec.  282;  Gauley  v.  Pittsburg,  G.  db  8L 
L,  B.  Co,  95  Pa.  898,  40  Am.  Rep.  004. 

Brannon*  J.,  delivered  the  opinion  of 

the  court: 

John  G.  Boggess  brought  an  action  of  tres- 
pass on  the  case  in  the  circuit  court  of 
Kanawha  county  against  the  Chesapeake  & 
Ohio  Railway  Company,  and  a  demurrer  to 
the  declaration  was  sustained,  and  judgment 
rendered  for  the  defendant,  and  the  case  was 
brought  here  by  the  plaintiff.  The  declara- 
tion alleges  that  the  plaintiff  purchased  of 
the  defendant  a  ticket  for  his  passage  upon 
its  railroad  from  Brownstown  to  Chtfleston, 
and  got  upon  a  freight  train  to  go  to  Charles- 
ton, and  that  he  believed  that  the  ticket  en- 
titled him  to  ride  upon  said  train,  and  that 
while  the  train  was  running  at  a  speed  which 
made  it  extremely  dangerous  for  one  to  ^t 
off  it  without  suffering  serious  bodily  in- 
jurv, the  conductor  "*  ordered  and  directed  tha 
plaintiff  to  leave  said  train,  and  refused  to 
stop  said  train  to  enable  said  plaintiff  to  do 
so  without  injury,  and  there  and  then,  ia 
violent  and  insulting  language,  threatened 
to  put  said  plaintiff  off  said  train  by  force 
if  he  declined  to  obey  said  order ;  and  l>eliev- 
ing  that  said  agent,  with  such  force  as  he 
could  command,  would  be  able  to  and  would 
eject  the  plaintiff  from  said  train  by  force 
if  he  undertook  to  resist  him,  and  befieving, 
also,  that  an  attempt  to  resist  said  agent 
would  result  in  more  serious  injury  to  the 
plaintiff  than  he  would  be  likely  to  receive 
by  attempting  to  get  off  said  train  without 
collision  with  said  agent,  and  to  avoid  being 
forcibly  ejected  from  said  train,  he  undertook 
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"to  get  off  said  traiD,  and  in  doing  so  used 
'^very  care  and  precaution  possible,  but  said 
train  was  running  at  such  a  rapid  rate  that 
in  jumping  from  it  he  was  injured/'  etc. 

We  cannot  regard  the  plaintiff  a  trespasser, 
if  that  be  material ;  for  even  a  trespasser  on 
-a  train  must  be  ejected  at  a  proper  time  and 
in  a  proper  manner.  Having  a  ticket,  and 
jotting  aboard  a  wron^;  train,  believing  his 
ticket  would  entitle  him  to  ride  upon  it,  he 
is  not  a  trespasser,  but  a  passenger.  There 
is  no  question  that  a  railroad  company  may 
make  reasonable  rules  and  rep^ulations  for  the 
-conduct  of  its  business,  nor  that  it  has  the 
right  to  appropriate  certain  of  its  trains  for 
freight  exclusively,  and  others  for  passengers, 
and  refuse  to  carry  passengers  on  freight 
trains ;  but  when  a  person  with  a  ticket  giving 
no  notice  of  such  rule  is  on  a  freight  train, 
l)elieving  he  has  a  right  to  ride  on  it,  he  is  a 
passenger,  and  entitled  to  a  passenger^s 
Tights  while  on  it.  2  Rorer,  Rail  ways,  984; 
'2  Wood,  Railway  Law,  1047.  We  do  not 
question  the  ri^ht  of  a  conductor  of  a  freight 
train,  which,  by  the  rules  of  the  company, 
is  forbidden  to  carry  passengers,  to  require 
a  passenger  to  leave  it,  and  even  forcibly 
^ject  him,  if  necessary,  in  a  manner  such  as 
is  required  by  law ;  but  it  must  be  in  that 
manner.  In  this  case  the  declaration  states 
that  the  train  was  running  at  a  speed  render- 
ing it  extremely  dangerous  to  get  off  it,  and 
-that  the  conductor  refused  to  stop  it  to  enable 
the  plaintiff  to  get  off  it  and  that  the  con- 
ductor nevertheless  required  the  plaintiff, 
under  such  circumstances  of  imminent  dan- 
ger, to  leave  the  train.  Certainly,  we  are 
-compelled  to  say  that  in  this  the  conductor 
was  in  the  wront;.  If  determined  that  the 
plaintiff  must  leave  the  train  at  once,  he 
.must  stop  it  for  the  purpose,  or  if  that  was 
inconvenient,  or  be  did  not  choose  to  do  so, 
he  must  allow  the  passenger  to  remain  on  the 
train  until  his  next  stopping  place  is  reached, 
and  not  compel  him,  at  risk  of  his  life,  to 
jump  from  the  rapidly  moving  train.  It 
needs  no  authority,  though  it  is  abundant,  to 
show  that  neither  a  passenger  nor  trespasser 
•can  be  expelled  from  a  train  under  circum- 
stances imperiling  his  life  or  limb.  Thus 
the  company  is  in  the  wrong. 

But  it  is  said  that  while  this  may  be  true, 
and  while,  if  the  plaintiff  had  been  ejected 
from  the  train  by  force,  or  a  demonstration 
of  force  equivalent  thereto,  the  company 
might  be  liable,  yet  the  declaration  does  not 
«how  this  to  be  the  case,  and  that  the  plain- 
tiff, without  actual  compulsion,  though  ca- 
pable of  seeing  and  judging  the  danger  of  the 
«ct,  voluntarily  risked  that  danger,  and 
jumped  from  the  runninir  train,  instead  of 
acting  prudently  and  standing  his  ground  un- 
til ejected  by  actual  force,  and  therefore  he  is 
guilty  of  contributory  negligence  preventing 
recovery  in  this  case.  Here,  in  fact,  is  the 
•crucial  point  in  the  case.  Now,  first,  it  may 
with  force  be  said  that  it  lies  not  in  the  com- 
pany's mouth  to  say,  after  giving  a  command 
to  the  plaintiff  to  leave  the  train,  that  he 
ou^ht  not  to  have  obeyed,  but  ought  to  have 
waited  until  the  actual  forcible  compulsion 
<came.  It  gave  the  command.  Can  it  com- 
plain that  it  was  obeyed?    But  the  quotation 
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above  from  the  declaration  requires  us  to  in- 
terpret it  as  stating  that  the  conductor  ordered 
the  plaintiff  to  get  off  the  train,  and  besides 
threatened  to  put  the  plaintiff  off  by  force, 
conveying  such  threat  in  insulting  and 
violent  lan^uaf^e,  indicative  of  earnestness 
and  determination  to  execute  the  threat,  and 
that  the  plaintiff  believed  he  would  execute 
it,  and  that  the  conductor,  with  help  at  his 
command,  could  execute  it,  and  that  the 
plaintiff,  under  all  the  circumstances,  be- 
lieved that  an  effort  to  resist  being  ejected 
by  force  would  entail  more  danger  of  bodily 
injun^  than  his  getting  off  the  train  without 
collision  with  the  conductor,  and  that  the 
plaintiff  jumped  from  the  train  to  avoid 
being  ejected  by  actual  force.  If  these  things 
be  true,  we  must  say  that  the  declaration 
alleges  that  the  force  would  have  come.  If 
so,  was  the  plaintiff  compelled  to  wait  for 
it,  when  it  would  certainly  increase  his  dan- 
ger? It  would  seem  useless  to  await  the 
force,  if  come  it  will.  Must  he  who  is  about 
to  receive  the  deadly  blow  wait  till  it  fall 
before  exercising  self-defense?  Or,  rather, 
if  he  flees  to  escape  it,  and  in  so  doing,  and 
because  of  his  flight,  receives  an  injury, 
would  not  the  one  wrongfully  compelling  the 
flight  be  answerable?  Can  he  say  his  ad- 
versary should  not  have  fled?  In  Kline  v. 
Central  Pac,  R.  Co.,  87Cal.  400,  99  Am.  Dec. 
282,  where  a  boy  was  ordered  to  get  off  a 
train  while  moving,  the  opinion  said : 
**  There  may  be  moral  as  well  as  physical 
compulsion,  and  the  former  may  prove  as 
effectual  as  the  latter.  How,  then,  is  one 
who  resorts  to  the  former  less  culpable  than 
one  who  resorts  to  the  latter?  Or  how  can 
one  who  finds  himself  unable  to  resist  the 
former  be  held  more  responsible  for  the  con- 
sequences than  when  he  yields,  from  ne- 
cessity, to  the  latter?  Can  his  obedience  in 
the  former  case  be  considered  the  result  of 
his  own  will,  any  more  than  his  ejection  in 
the  latter?  If,  as  the  testimony  tends  to  show, 
the  conductor  sharply  ordered  the  plaintiff 
to  get  off  the  cars,  at  the  same  time  putting 
his  hand  upon  his  shoulder  as  if  to  enforce 
obedience,  and  the  boy  jumped,  without 
waiting  for  further  actual  force,  or  resisting 
until  thrust  off  by  the  superior  strength  of 
the  conductor,  can  we  say  judicially  that  his 
act  was  in  any  degree  voluntary?  The  tone, 
manner,  and  whole  bearing  of  the  conductor 
may  have  satisfied  the  boy  that  force  would 
be  used.  If  so,  was  not  such  a  demonstration 
on  the  part  of  the  conductor  equivalent  to 
actual  and  superior  force?  We  have  no  doubt, 
in  such  a  case,  a  show  or  demonstration  of 
force  sufllcient  to  impress  a  reasonable  person 
with  the  belief  that  it  will  be  employed  must 
beheld  to  be  equivalent  to  actual  force.  The 
danger  of  sustaining  personal  injury  is  much 
greater  where  a  person  is  ejected  by  the  use 
of  actual  force  than  where  he  is  ejected  under 
circumstances  which  permit  the  exercise  of 
some  care  on  his  part.  It  would  be  a  rigid 
rule  which  would  require  a  person  to  subject 
himself  to  such  extra  hazard,  after  it  has  be- 
come morally  certain  that  actual  force  will 
be  used,  in  order  to  free  himself  from  all 
responsibility  in  respect  to  consequences,  and 
fasten  it  upon  his  adversary."    I  think  the 
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general  principles  stated  in  the  California 
case  correct.  It  is  a  difficult  matter  to  define 
**  force/'  or  say  in  exact  language  what  in 
fuch  a  case  as  this  is  the  show  of  force,  short 
of  actual  force,  which  would  justify  the  party 
in  jumping  from  the  train  into  danger.  It  as- 
similates itself  somewhat  to  the  question  of 
duress  under  the  law  of  contracts.  There  the 
question  is,  Is  this  contract  the  act  of  the  will 
of  its  maker,  or  his  enforced  act, — the  creat- 
ure, not  of  his  will,  but  of  coercion  by  the 
other  party?  Here  the  question  is,  Was  the 
act  of  jumping  from  the  train  the  willing 
but  reckless  act  of  the  plaintiff,  or  his  un- 
willing act,  attributable  to  the  wrongful  act 
and  coercion  of  the  conductor?  Mr.  Bishop, 
in  his  work  on  Contracts  (sec.  716),  says: 
"  It  is  immaterial  whether  the  duress  is  actual 
or  only,  in  a  serious  and  effectual  manner, 
threatened.  This  idea  is  expressed  in  the 
older  books  by  dividing  it,  in  the  words  of 
Blackstone,  into  two  sorts, — duress  of   im- 


firisonment,  where  a  man  actuallj  loses  hia 
iberty,  and  duress  per  minas,  where  the 
hardship  is  only  threatened  and  impending.* 
In  this  case  there  is,  if  the  declaration  be 
true,  much  more  than  command.  There  is  a 
threat,  serious  and  violent,  with  ample 
capacity  to  execute  it,  and  its  executioo  cer- 
tain to  endanger  the  plaintiff  more  than  if, 
without  waiting  for  its  execution,  he  jumped 
from  the  train,  and  this  act  was  done  only  to 
avoid  forcible  ejection.  Was  there  not  a. 
demonstration  of  force  equivalent  to  actual 
force? 

We  think  there  is  error  in  sustainiofr  the 
demuxrer,  and  we  reverse  the  judgment,  and 
remand  the  case  for  further  proceedings,  ad- 
ding that  we  pass  only  on  the  face  of  the 
declaration,  and  indicate  no  opinion  on  the 
merits  of  the  case,  as  it  may  appear  on  tbe 
evidence  when  tried. 
Betersed  and  remanded* 
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C.  W.  ROBISON,  AppU, 

V. 

W.  W.  GRAY. 

( Iowa. ) 

TaUnsf  possession  of  mort^ag^  chat- 
tels and  selling  them  at  once  is  author- 
ised by  a  chattel  mortg^g^e  which  pro- 
vides that  the  mortiraflree  may  take  possession  and 
sell  whenever  he  '^sball  choose  to  do  so,"  especi- 
ally when  the  statute  provides  that  the  morUragree 
is  entitled  to  possessiOD  in  the  absence  of  stipula- 
tion to  the  contrary,  notwlthBtaodlQer  the  fact 
that  the  mortgaire  is  ffiven  to  secure  notes  which 
are  payable  at  different  times  in  the  future. 

{Qioeffiy  J.,  diMenHM.) 
(January  26. 1804.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  District  Court  for  Webster  County  in 


favor  of  defendant  in  an  action  broagbt  to 
force  payment  of  certain  promissory  notes. 
Reversed, 

Statement  by  Roihroclt«  J.: 

This  is  an  action  upon  four  promissory 
notes  executed  by  the  defendant,  and  an  ac- 
count for  interest  on  a  balance  alleged  to  be 
due  the  plaintiff.  The  defendant,  by  his  an- 
swer, denied  indebtedness  upon  the  account, 
and  alleged  that  the  promissory  notes  were 
fully  paid  by  the  seizure  of  certain  property 
rights  and  credits  of  defendant  under  a  chat- 
tel mortgage  given  to  secure  the  payment  of 
said  notes.  In  another  count  of  the  answer 
the  defendant  alleges  that  the  plaintiff  ma- 
liciously and  wrongfully  seized,  and  con- 
verted to  his  own  use,  the  property  described 
in  the  chattel  mortgage,  by  reason  of  which 
wrongful  acts  the  defendant  was  damaged 
in  the  sum  of  $2,000  actual  damages,  and 
$1,000  exemplary  damages.    The  action  waa 


Nora— JS#ect  of  '^danger^'  **MfUy,^  or  '*1nnt(mrUy^ 
cHaiue  in  a  chattel  mortgage, 

A  strildnir  effect  which  is  somewhat  at  variance 
with  the  general  inl>ention  and  underBtaoding  of 
the  purpose  of  such  clauses  is  that  shown  by  the 
decision  in  Hall  v.  Sampson,  86  N.Y.  27i,  91  Am.  Bee. 
56,  where  it  was  held  that  the  Insertion  of  a  safety 
clause  in  the  mortgage  impliedly  authorizes  the 
mortgagor  to  retain  ]>os8e6Sion  of  the  property. 
That  ruling  was  followed  In  Hathaway  v.  Bray- 
man,  42  N.  Y.  822, 1  Am.  ttep.  524. 

When  the  fact  is  considered  that  without  such 
olause  or  some  other  giving  the  mortgagor  the 
right  to  posfi^ession  the  mortgafree  might  take  the 
property  immediately,  the  effect  is  seen  to  be  that 
while  such  clause  is  as  is  sometimes  stated  **f  or  the 
benefit  of  the  mortgagee"  its  absence  might  be 
more  for  his  benefit. 

The  lower  court  in  New  York  had  previously  held 
that  a  clause  that  if  the  mortgagee  should  at  any 
time  deem  himself  in  danger  of  losing  his  debt  by 
delaying  the  collection  thereof  until  it  became  due, 
he  might  take  possession  of  the  property  at  any 
time  does  not  by  implication  give  the  mortgagor 
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the  right  to  retain  possession  of  the  property  until 
the  happening  of  the  contingency  (Rich  v.  Milk,  a> 
Barb.  616),  but  that  holding  is  expressly  repudiated 
in  the  Hall  Case,  and  the  rule  adopted  by  the  court 
of  appeals  seems  to  have  been  followed  in  other 
Slates. 

The  insertion  of  a  provision  of  this  kind  is  incon- 
sistent with  the  mortgagee^  right  to  possession  ia 
the  absence  of  the  conditions  specified.  Woods  v. 
Gaar,  03  Mich.  14a 

So  the  mortgagor  is  entitled  to  possession  until 
the  mortgagee  deems  himself  unsafe.  Sherman  n 
Clark,  24  BClnn.  87. 

Right  tointetfen  wUh  third  permmn. 

The  effect  of  holding  that  such  a  olause  gives  the 
mortgagor  the  right  to  possession  is  to  disable  the 
mortgagee  from  bringing  an  action  In  the  nature 
of  trover  against  strangers  who  Interfere  with  the 
property  and  limit  him  to  his  right  to  follow  tbe 
property.  So  in  New  York  it  was  held  that  if  tba 
mortgage  contains  a  olause  that  in  case  the  mort- 
gagee shall  deem  himself  unsafe  it  shall  be  lawful 
for  him  to  take  possession,  the  rights  of  the  parties- 
are  the  same  as  they  would  have  been  If  the  mort* 
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•eided  by  an  attachment,  which  was  based 
^pon  the  grounds  that  the  defendant  was 
about  to  dispose  of  his  property  with  intent 
to  defraud  his  creditors,  and  that  the  debt 
sued  on  was  incurred  for  property  obtained 
under  false  pretenses.  The  writ  of  attach- 
ment was  levied  upon  certain  real  estate  of 
the  defendant.  A  levy  was  also  made  upon 
-certain  personal  property.  The  defendant, 
by  way  of  counterclaim,  averred  that  the 
ground's  upon  which  the  attachment  was  pro- 
-cured  were  false,  and  that  plaintiff  had  no 
reasonable  nrrounds  for  believine  them  to  be 
true,  but  knew  the  same  to  be  ml se  and  un- 
true, and  that  the  same  were  made  willfully 
and  maliciously,  by  reason  of  which  the  de- 
fendant was  damaged  in  the  sum  of  |2,000 
actual,  and  |d,000  exemplary,  damages,  for 
which  judgment  was  demanded.  The  coun- 
terclaim was  denied  by  the  plaintiff.  The 
•cause  was  tried  to  a  jury,  and  a  verdict  was 
returned  for  the  defendant  for  |528.48.  It 
^was  found  specially  by  the  juiy  that  the  at- 
tachment was  wrongfully  and  maliciously 
aued  out,  and  the  seizure  and  sale  of  the 
property  under  the  channel  mortgage  was 
wrongful,  and  an  allowance  was  made  in  the 
«um  of  |511  damages  for  the  wrongful  suing 
out  of  the  attachment.    Plaintiff  appeals. 

Mestrs,  Blake  ib  flUtehell  and  Frank 
Xarrell  for  appellant. 

Messrs.  Yeoman  Sk  Kenyon  for  appellee. 

Roihroek*  «/.,  delivered  the  opinion  of 
the  court : 

1.  The  matter  of  account  involved  in  the 
^controversy  consisted  of  claimed  balances  due 
upon  accounts  of  the  plaintiff  against  the 
-defendant.  The  court  instructed  the  jury 
that  there  was  no  evidence  authorizing  a  re- 
covery of  the  interest  claimed.  It  is  insisted 
that  this  instruction  was  erroneous.  An  ex- 
amination of  the  evidence  satisfies  us  that  the 
instruction  of  the  court  as  to  this  item  of  the 
•claim  was  correct. 

2.  It  appears  from  the  evidence  that  the 
•plaintiff  is  a  wholesale  lumber  dealer,  and 
that  the  defendant  was  for  several  years  a 


retail  dealer  in  that  line  at  Lehigh,  in  Web- 
ster  county,  and  that  he  made  the  principal 
part  of  his  purchase  of  lumber  from  the 
plaintiff  on  credit.  He  did  not  make  prompt 
payments  for  his  purchases,  and  at  times  his 
indebtedness  to  the  plaintiff  amounted  to 
considerable  sums.  On  the  11th  day  of  June, 
1891,  the  defendant  executed  to  the  plaintiff 
the  four  promissory  notes  upon  which  this  suit 
is  founded.  The  aggregate  amount  of  the  notes 
was  $1, 868.  The  first  of  said  notes  was  made 
payable  in  thirty  davs,  the  next  on  the  9th 
day  of  September,  the  next  on  the  9th  day 
of  October,  and  the  last  on  the  8th  day  of 
November,  in  the  same  year.  The  mortgage 
given  to  secure  the  payment  of  the  notes  was 
executed  on  the  same  dav.  The  property 
mortgaged  consisted  of  all  of  defendant's 
stock' of  lumber,  and  his  books  of  account, 
and  the  accounts  contained  in  said  books,  and 
all  notes  taken  in  settlement  of  said  ac- 
counts. The  mortgage  was  recorded  on  the 
12th  day  of  June,  andf  on  the  next  dav  it  was 
placed  in  the  hands  of  the  sheriff  of  Webster 
county  for  foreclosure.  The  said  sheriff  took 
possession  of  the  property,  and  sold  the  same 
at  public  sale,  as  provided  in  the  mortgage. 
The  sale  under  the  mortgage  was  macie  on 
the  8d  day  of  July,  1891,'  before  any  of  the 
notes  became  due.  It  is  claimed  by  counsel 
for  appellee  that  there  was  no  authority  given 
in  the  mortgage  to  foreclose  the  same  before 
it  became  due,  and  the  court  instructed  the 
jury  on  this  question  as  follows:  ''It  is 
conceded  on  the  trial  that  on  the  11th  day  of 
June,  1891,  defendant  gave  plaintiff  his  four 
promissory  notes  sued  upon,  which  said  notes 
were  made  payable  at  various  dates  in  the 
future,  from  July  11  to  November  8,  1891, 
and  that,  to  secure  the  payment  of  said  notes, 
defendant  then  and  there  made  and  delivered 
to  plaintiff  a  chattel  mortgage  upon  certain 
personal  property,  rights,  and  credits.  It  is 
also  conceded  that  immediately  or  very  soon 
after  tiie  giving  of  said  mortgage,  plaintiff 
proceeded  to  taSe  possession  of  said  property 
described  therein,  and  to  offer  the  same  for 
sale,  and  did  in  fact  make  public  sale  of 
said  property  on  the  8d  day  of  July,  1891. 


«mge  had  oontalned  the  expresB  condition  that  the 
waoTtgagOT  was  to  continue  in  poflseasion  until  de- 
fault, or  until  the  mortgagee  should  deem  himself 
unsafe,  and  therefore  the  sale  of  the  property  by 
the  mortgagor  to  a  third  person  will  not  authorise 
an  action  for  conversJon,  but  the  only  remedy  is 
•to  take  possession  of  the  property.  Hathaway  t. 
Brayman,  42  N.  Y.  88S,  1  Am.  Bep.  604. 

That  decision  i4>parently  overrules  a  prior  one  by 
the  lower  court  holding  that  trover  will  lie  for  the 
-conversion  of  the  mortffaned  property  before  the 
-debt  is  due,  if  the  mortgage  contains  an  insecurity 
•^laase.   Chadwiidc  v.  Lamb,  99  Barb.  618. 

Outside  of  New  York,  however,  that  doctrine  is 
«iot  recognised,  but  it  is  held  that  In  case  the  mort- 
gage authorises  the  mortgagee  to  take  possession 
«nd  saII  whenever  he  shall  feel  himself  '^unsafe  or 
insecure.**  the  mortgagee  may  maintain  trover 
^igainst  the  purchaser  in  case  the  property  is  sold 
to  a  third  person.  Bailey  v.  Godfrey,  64  111.  607, 6 
Am.  Bep.  167;  fiandager  v.  Northern  Pac  Elevator 
Oo.  t  K.  Dak.  a 

At  least  if  the  property  is  purchased  with  notice 
•of  his  rights.   Jorgensen  ▼.  Tait,  26  Minn.  887. 

So  the  mortgageemay  maintain  an  action  against 


one  seizing  the  property,  although  his  debt  is  not 
due.  Frisbee  v.  Langworthy,  11  Wis.  876;  Welch  v. 
Saoketc  18  Wla  848. 

Of  course  decisions  upon  this  question  are  influ- 
enced more  or  less  by  the  positions  which  the  vari- 
ous courts  have  taken  upon  the  general  question 
of  the  mortgagee's  right  to  maintain  trover,  a  ques- 
tion which  will  noc  be  considered  here. 

Hffeet  of  USekig  ptmessUm^ 

When  the  right  of  taking  possession  is  exercised 
the  title  vests  m  the  mortgagee.  Durfee  v.  Grin- 
nell,e0IlL871. 

So  that  thereafter  the  poesessory  right  of  the 
mortgagor  ceases  and  he  has  no  remaining  interest 
subject  to  levy  and  sale  on  execution.  Hall  v. 
Sampson,  86  N.  Y.  874, 01  Am.  Dec.  60,  overruling  88 
How.  Pr.  84. 

How  far  right  is  viUioivt  eontroL 

The  courts  have  taken  quite  opposite  views  as  to 
how  far  the  right  of  the  mortgagee  is  absolute  for 
the  exercise  of  which  there  is  no  power  to  call  him 
to  account  regardless  of  how  arbitrarily  he  acts* 
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Upon  these  admitted  facts  you  are  instructed 
that,  under  the  terms  of  the  mortgage  given 
by  the  defendant,  plaintiff  had  the  right  to 
take  possession  of  the  mortgaged  property  at 
any  time  he  chose  so  to  do,  and  no  aamages 
can  be  assessed  against  him  in  this  action 
for  such  taking.  He  did  not,  however,  have 
any  legal  right  to  sell  said  property  before 
the  debt  secured  thereby  became  due,  and 
by  such  sale  he  became  and  is  liable  to  ac- 
count to  defendant  for  the  fair  and  reason- 
able value  of  the  property  so  sold,  without 
regard  to  the  amount  for  which  the  sale  was 
made.**  That  part  of  the  mortgage  which 
provides  for  its  foreclosure  is  as  follows: 
"And  I,  the  said  W.  W.  Gray,  do  hereby 
covenant  and  agree  with  the  said  C.  W.  Robf- 
son  that  in  case  of  default  made  in  payment 
of  the  above-mentioned  promissory  notes,  or 
any  part  thereof,  either  principal  or  inter- 
est, and  all  taxes  assessed  against  said  prop- 
erty before  any  part  thereof  becomes  delin- 
quent, or  in  case  of  m]r  attempting  to  dispose 
of,  or  remove  from  said  county  of  Webster, 
the  aforesaid  goods  and  chattels,  or  any  part 
thereof,  or  whenever  the  said  mortgagee  or 
his  assigns  shall  choose  so  to  do,  then,  and 
in  that  case,  it  shall  be  lawful  for  the  said 
mortgagee  or  his  assigns,  by  himself,  or 
agent,  ur  any  officer,  to  take  immediate  pos- 
session of  said  goods  and  chattels  wherever 
found,  the  possession  of  these  presents  being 
sufficient  authority  therefor,  and  to  sell  the 
same  at  public  or  private  sale,  or  so  much 
thereof  as  shall  be  sufficient  to  pay  the  amount 


due  or  to  become  due,  as  the  cue  may  be;, 
with  all  interest  and  taxes,  costs,  charges^ 
expenses  and  attorney's  fees  pertaining  to  the- 
taking,   keeping,    advertising,    and   selling 
said  property  and  the  collection  of  this  debt. 
The  instructions  above  quoted  were  evidently 
given  in  reliance  upon  the  case  of  Bank  if 
UarroU  v.  Taylor,  67  Iowa,    572.     The  lan- 
guage employed  in  the  mortgage  which  was- 
construed  in  that  case  was  somewhat  similar 
to  the  provisions  of  the  mortgage  in  the  case 
at  bar.     It  was  held  in  that  case,  because  the 
mortgage  provided  *'that  in  case  of  failure  to- 
pay  the  amount  due  hereon  at  maturity,  or 
whenever  the  holder  hereof  may  deem  himself 
insecure,  then  he  may  take  said  property  by 
virtue  of  this  mortgage,  and  sell  the  same  at 
public  auction,    .     .    .    and  the  proceeds  of 
said  sale  to  be  applied  on  said  note,"  that 
**  this  provision,  standing  alone,  would  doubt- 
less empower  both  the  seizure  and  sale  of  the- 
property  before  the  maturity  of  the  debt,  if 
the  holder  considered  himself  insecure. "    But 
it  was  further  held  that  said  clause  in  the 
mortgage  should  be  construed  with  another 
condition  of  the  instrument,  which  was  as  fol- 
lows :    **  That,  i f  this  note  and  mortgage  shal I 
be  paid  on  or  before  the  maturity  thereof, 
then  this  mortgage  to  be  void ;"  and  the  con- 
clusion was  reached  that  under  the  stipula- 
tions of  the  mortgage  in  that  case  the  mort- 
gagee had  the  right  to  take  possession  of  the 
property  before  the  debt  became  due,    but 
that,  if  he  considered  himself  insecure,  he 
had  not  the  right  to  sell  the  same  to  pay  the 


One  class  of  deoisions  Rive  him  absolute  discretion 
boldlnir  that— 

G  iving  the  mortgafree  permlsplon  to  take  poases- 
slOD  if  be  deems  himself  unsafe  is  equivalent  to 
ffivlng  blm  the  right  to  poasesBion  wbenever  be 
chooses  to  demand  the  property.  Gacre  v.  Way- 
land,  n7  Wis.  506. 

The  mortffagee^s  discretion  is  abeol ute.  Huebner 
V.  Koebke,  42  Wis.  819;  Cilne  v.  Llbby,  46  Wis.  128; 
Hill  V.  Merriroan,  72  Wis.  483;  Allen  v.  Vose,  84  Hun, 
67.  Altbouffh  in  the  latter  case  tbe  court  found 
tbat  there  was  reasonable  ground  for  tbe  mort- 
gagee's considering  himself  unsafe. 

Such  provision  authorizes  tbe  mortgagee  to  take 
possession  when  in  bis  judgment  be  deems  it  best 
lor  the  safety  of  bis  demand  to  do  so,  and  no  proof 
is  required  to  show  tbat  ho  considered  himself  un- 
safe, as  tbe  legal  presumption  is  tbat  such  is  the 
fact  when  he  takes  possession  before  tbe  debt  is 
due.    Smith  v.  Post,  1  Hun,  616. 

For  later  New  Eork  decisions,  however,  see  infra. 

Permission  of  the  mortgagor  is  not  necessary  to 
enable  tbe  mortgagee  to  take  poraession  under  a 
mortgage  providing  tbat  for  further  security  the 
mortgagee  may  take  possession  at  any  time  he  may 
think  proper.    Braley  v.  Byrnes,  21  Minn.  488. 

If  the  mortgage  authorizes  the  mortgagee  to  take 
possession  when  he  deems  himself  insecure,  be  may 
do  so  even  if  no  reasonable  ground  exists  therefor. 
Werner  v.  Bergman,  28  Kan.  60,  42  Am.  Bep.  162. 

In  tbat  ease  Furlong  v.  Cox,  77  HI.  203,  is  distin- 
guished on  tbe  ground  tbat  in  it  the  mortgagee  did 
not  claim  that  he  bad  any  apprehension  tbat  there 
was  any  danger,  and  Davenport  v.  Ledger,  80  IlL 
ffr4,  was  distinguished  on  tbe  ground  that  no  evi- 
dence was  introduced  to  show  that  the  mortgagee 
felt  himself  unsafe  or  insecure,  and  that  moreover 
there  was  evidence  of  express  malice,  and  tbat  pos- 
session was  taken  immediately  after  execution  of 
the  mortgage  and  at  an  unreasonable  hour. 

The  mortgagee's  right  to  take  possession  is  not 
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to  be  measured  or  determined  by  tbe  fact  tbat  be 
deemed  himself  unsafe,  but  is  absolute,  at  least  m 
tbe  absence  of  anything  to  show  bad  llaith  or  an. 
express  purpose  to  oppress  the  mortgagor.  Bicta- 
ardson  v.  Coffman  nowa),  Jan.  81, 1883. 

If  the  mortgagee  swears  tbat  be  considered  bim> 
self  insecure,  and  he  is  unoontradicted,  it  is  sufB* 
oient  to  entitle  him  to  an  instruotion  that  be  W8» 
entitled  to  possession.  Bvans  v.  Orabaai«  50  Wis. 
4B0. 

The  majority  of  the  courts  refuse,  however,  to 
recognize  a  dootrlne  so  extreme  as  those  above,  a  nd 
limit  the  rights  of  the  mortgagee  more  or  leas. 
Thus— 

The  question  of  the  soflRoienoy  of  tbe  reasons  for 
tbe  mortgagee  deeming  himself  iDsecurecanoot  b» 
submitted  to  tbe  jury.  Tbe  mortgage  vests  in  tb» 
mortgagee  a  discretion  which  cannot  be  taken  from 
him  by  tbe  jury,  so  long  as  it  is  honestly  exercised^ 
Tbe  question  of  good  faith  is  for  the  Jury,  and  the 
right  to  take  possession  and  at  onoe  procecKl  to  sell 
the  property  is  not  a  mere  option  to  be  arbitrarily 
exercised  without  reference  to  changed  conditluns 
or  conduct  of  tbe  mortgagor.  Woods  v.  Oaar,  93- 
MJch.  14& 

The  mortgagee  oannot  act  because  be  eays  }» 
thinks  himself  unsafe,  nor  can  he  act  from  malice 
or  caprice.  His  mind  must  be  moved  by  facte,  not 
by  opinions  or  questions  of  law,  and  the  facta  muse 
be  those  arising  after  tbe  giving  of  tbe  mortgage. 
Tbe  mortgagee  may  testify  as  to  whether  or  not  be- 
deemed  bimself  in  danger  of  losing  the  debt,  and 
then  the  grounds  of  such  thought  may  l>e  tested  to- 
asoertain  wbether  or  not  be  did  deem  bimself  in 
such  danger.  Barrett  v.  Hart,  42  Ohio  St  41,  Si  Am.. 
Bep.  801. 

The  mortgagee  must  show  some  ground  for 
claiming  that  he  deemed  himself  unsafe;  and  when 
evidence  on  tbat  subject  is  offered,  tbe  quescion 
becomes  one  for  tbe  jury  whether  or  not  he  did  i& 
reality  feel  unsafe,  or  whether.  It  was  a  mere  per^ 
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debt  before  the  debt  became  due.  It  ^ ill  be 
8eeD,  from  an  examination  of  that  part  of  the 
mortgage  in  the  case  at  bar,  that  the  pro- 
vifiioDS  thereof  are  not  the  same  as  those  in 
the  cited  case.  In  this  case  it  is  provided 
that  the  mortgagee  may  take  possession  of  the 
mortgaged  property  whenever  he  ''shall 
choose  so  to  do."  It  may  be  conceded  that 
this  right  or  option  to  take  possession  of  the 
property  is  not  materially  different  from  the 
mortgage  in  the  cited  case,  which  was  an 
option  to  the  mortgagee  to  take  possession 
"When  **he  may  deem  himself  insecure.''  In 
both  cases  there  is  an  absolute  right  to  take 
possession  of  the  property  under  the  stipula- 
tions named.  But  in  the  case  at  bar  there  is 
the  further  provision  that,  after  seizing  the 
property,  the  mortgagee  may  **sell  the  same 
at  public  or  private  sale,  or  so  much  thereof 
as  shall  be  sufficient  to  pay  the  amount  due 
or  to  become  due,  as  the  case  may  be.  ^  How 
could  it  be  possible  to  make  a  sale  of  the 
property,  and  pay  the  amount  to  become  due, 
unless  tlie  sale  was  made  before  the  amount 
became  due?  The  authority  given  to  sell  as 
plainly  provides  that  a  sale  may  be  had  be- 
fore the  amount  becomes  due  as  if  it  had  been 
00  stated  in  exact  language.  There  is  no 
room  for  construction,  as  in  the  case  of  Bank 
of  OarroU  v.  Taylor,  supra.  In  the  case  of 
Wells  V.  Chapman,  69  Iowa,  658,  where  the 
provisions  of  the  mortgage  as  to  the  right  to 
take  possession  of  the  property  and  sell  the 
same  were,  in  substance,  like  the  mortgage 
in  the  case  at  bar,  it  was  said  that  ''under 


this  stipulation  the  mortgagee  had  the  right, 
whenever  he  should  'choose  co  to  do*  to  tnke^ 
possession  of  the  property,  and  foreclose  the 
mortgage,  whether  the  debt  was  due  or  not.  *^ 
It  may  be  conceded  that  in  that  case  th& 
mortgagee  did  not  take  possession   of  the 
property,  and  sell  it,  before  the  debt  became 
due ;  but  his  right  to  do  so  was  fairly  in- 
volved   in    the    question    determined.     In 
Richardson  v.  Cabman,  54  N.  W.  Rep.  356. 
this  court  followed  the  rule  announced  in  the 
case  of   Wells   v.    Capman,     In  the  case  of 
Bichardson  v.   Ooffman,  it  appears  that  the 
mortgagee  took   possession  of  the  property, 
and  sold  it,  before  the  debt  secured  by  the- 
mortgage  became  due.     Whatever  may  be 
thought  now  of  the  correctness  of  the  rule  in 
the  case  of  Bank  of  Carroll  v.  Taylor,  it  ap- 
pears to  us  very  plain  that  it  ought  not  to  be 
applied   in  construing  a   mortgage    which 
plainly  provided,  not  only  for"  possession, 
but  for  a  sale,  of  the  property,  before  the 
maturity  of  the  debt.     The  consequences  of 
holding  that  there  may  be  possession,  but  no- 
sale,  are  apparent.    If  the  mortgage  in  such 
case  be  upon  livestock,    and  the  debt  has  a 
long  time  to  run  t>efore  maturity,  such  a  pro- 
cedure would  be  ruinous  to  the  security,  and 
a  loss  to  both  parties. 

8.  We  discover  no  other  error  in  the  case. 
For  the  error  above  pointed  out,  the  judgment 
of  ike  District  Court  is  reversed. 

Given,  c7.,  dissenting: 

I  do  not  concur  in  the  conclusion  that  ap^ 


teDse  for  the  purpose  of  enforolDir  the  payment 
before  matarity.    Hawver  v.  Bell,  46  N.  T.  8.  R.  417. 

In  Newlean  v.Olaun,  82  Neb.  717,  In  deotdlog  that 
there  must  be  cause  for  the  seKuxe,  the  court  nays: 
**If  this  were  not  to  a  mortgagee  might  Induce  the 
mortgugor  amply  to  secure  the  debt  upon  the  im- 
plied promise  that  credit  for  a  certain  length  of 
time  would  be  given,  and  the  instant  after  receiv- 
ing the  mortgage  declare  that  be  felt  unsafe  and 
insecure  and  proceed  at  once  to  a  foreclosure  and 
sale.'^  Such  a  rule  would  place  the  mortgagor  en- 
tirely at  the  mercy  of  the  mortgagee,  and  in  many, 
if  not  most,  oases,  deprive  the  mortgagor  of  the 
rery  means  by  which  be  could  pay  the  debt 

Such  clause  does  not  authorize  the  seizure  and 
•ale  of  the  property,  unless  the  mortgagor  Is  about 
to  do  or  has  done  some  act  which  tends  to  impair 
the  security.  J.  I.  Case  Plow  Works  v.  Harr,  88 
Keb.  Zlb;  Hull  v.  Godfrey,  81  Neb.  204;  Beotor  WU- 
helmy  Co.  v.  Nlasen,  85  Neb.  71A. 

Such  clause  authorizes  the  mortgagee  to  deem 
himself  unsafe  and  to  take  possession  only  when 
tbe  mortgagor  has  done,  or  is  about  to  do,  some  of 
the  acts  specified  in  the  mortgage,  as  grounds  upon 
which  the  mortgagee  may  proceed  to  take  posses- 
sion. Humpfner  v.  D.  M.  Osborne  ft  Go.  (8.  Dale) 
Oct20,189L 

In  Lichtenberger  v.  Johnson,  82  Neb.  186,  it  was 
found  by  the  Jury  that  at  the  time  the  property 
was  seized  the  mortgagee  was  better  secured  than 
at  any  former  period,  and  the  court  said  bis  dis- 
trust of  tbe  mortgagor  was  a  mistaken  want  of 
confidence  for  which  he  is  to  be  held  responsible. 
His  suspicion  lacks  that  faith  and  reliance  due  to 
tbe  value  of  material  things  presented  to  tbe  senses. 

Under  tbe  statutes  In  Minnesota  tbe  mortgagee 
baa  no  right  arbitrarily  to  take  possession,  but  can 
only  take  It  for  Just  cause  based  upon  the  actual 
existence  of  facts  constituting  a  reasonable  ground 
for  believing  himsell  insecure.  Deal  v.  D.  M.  Os- 
borne ft  Go.  42  Minn.  108. 
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Although  the  mortgage  provides  that  the  mort- 
gagee may  take  possession,  if  at  any  time  he  shall 
^f  eel  himself  unsafe  or  insecure.'*  he  cannot  take 
such  possession  unless  there  is  reasonable  ground 
or  probable  cause  for  such  action.  Boy  v.  Goings, 
96  HI.  SOL  36  Am.  Rep.  151. 

1 1  that  case  the  principle  of  Furlong  v.  Gox,  77 
111.  203,  was  followed,  In  which  the  right  to  take 
possession  was  given  in  case  the  property  was  in 
danger  of  being  sold,  eta,  which  principle  waa 
afterwards  approved  In  Davenport  v.  Ledger,  8(^ 
lU.  674. 

Under  a  clause  permitting  possession  to  betakea 
in  case  of  diminution  in  value  of  the  property,  a 
substantial  and  not  mere  nominal  diminution  is  In* 
tended.    Solomon  v.  Friend,  42  111.  Apxk  407. 

The  effect  of  malice. 

Acting  from  malicious  motives  or  without  any 
reasonable  belief  that  the  debt  Is  unsafe  or  insecure 
will  render  the  mortgagee  liable  for  damages. 
Davenport  v.  Ledger,  80  lU.  674. 

If  the  mortgagee  acts  from  malice  and  a  press- 
ing need  for  money,  he  is  not  protected  by  the 
power  given  him  by  the  mortgage.  Hyer  v.  Sut- 
ton, 60  Hun,  40.  In  that  case  tbe  court  says,  in  the 
absence  of  proof  it  will  be  assumed  that  the  taking 
was  by  virtue  of  the  authority  conferred  in  the  in- 
strument, and  no  bad  faith  will  be  presumed,  but  if 
the  bad  faith  is  admitted  by  demurrer  or  proof* 
the  mortgagee  is  given  no  protection. 

FyuiU  which  justify  takkiopoesessum. 

In  some  of  the  cases  tbe  courts  have  expressed 
opinions  upon  the  suflBcienoy  of  given  states  of  fact 
to  warrant  the  mortgagee  in  taking  possession. 

Reason  to  believe  himself  to  have  been  over- 
reached as  to  the  value  of  tbe  property  is  suflaclent 
to  entitle  a  mortgagee  to  regard  himself  as  inse- 
cure.   Botsford  V.  Murphy,  47  Mich.  888. 

When  the  mortgagee  Is  given  power  to  seize  the 


^B4 


Iowa  Sdpbxicb  Coubt. 


Jav^ 


pellant  had  a  right  to  sell  the  mortgaged 
property  before  the  condition  upon  which  it 
was  conveyed  was  broken.  The  conveyance 
is  upon  the  express  condition  that  if  appel- 
lant paid  each  of  the  four  promissory  notes 
•on  or  before  maturity,  and  taxes  before  de- 
linquent, the  conveyance  should  be  void. 
By  the  notes,  time  was  given,  extending  over 
several  months,  for  the  payment  of  the  debt, 
■and,  by  the  mortgage,  appellee  conveyed  his 
property  as  security  upon  the  condition 
xamed.  To  permit  appellant  to  sell  the 
property,  and  apply  the  proceeds  to  the  pay- 
ment of  the  debt  before  due,  is  to  deny  to  ap- 
pellee the  time  given  him  in  which  to  pay 
the  debt,  and  the  privilege  reserved  to  him 
in  the  contract, — to  redeem  his  property  from 
the  pledge  by  paying  the  debt  at  maturity. 
The  conclusion  of' the  majority  is  based  upon 
thai  clause  in  the  mortgage  providing  that, 
whenever  the  mortgagee  ** shall  choose  so  to 
-do."  he  might  take  possession  of  the  mort- 
gaged property,  and  sell  the  same,  ''or  so 
much  thereof  as  shall  be  sufficient  to  pay  the 
amount  due  or  to  become  due. "  The  conclu- 
sion is  that  this  authorized  appellant  to  take 
possession  of  and  to  sell  the  property  before 
•default  was  made  in  paying  the  debt  or  taxes. 
The  right  to  take  possession  is  not  ques- 
tioned. That  right  is  clear,  under  section 
1927  of  the  Code,  which  provides  that,  in  the 
iibsence  of  stipulation  to  the  contrary,  the 


mortgap^ee  is  entitled  to  possession.  To  tmk« 
possession  did  not  deprive  appellee  of  the 
time  given  for  payment,  nor  of  the  right  to 
redeem  by  payment  at  maturity.  The  fact 
that  possession,  and  not  sale,  is  provided  for, 
emphasizes  the  distinction  which  I  think  ex- 
ists. To  me  it  seems  clear  that  this  clause, 
taken  alone,  does  not  authorize  a  sale  before 
default  in  payment,  and  that  such  a  right 
should  not  be  inferred  from  the  power  to  sell 
sufficient  to  pay  the  amount  due  or  to  become 
due.  There  were  four  notes  falling  due  at 
different  times,  a  failure  to  pay  any  of  which 
at  maturitv  would  be  a  breach  of  the  con- 
dition, and  in  that  case  the  holder  of  the 
mortgage  had  the  right  to  sell  sufficient  to 
pay  that  which  was  to  become  due,  as  well 
as  that  which  was  already  due,  because  of  the 
breach.  If  it  may  be  said  that,  taken  alooe, 
this  clause  does  authorize  a  sale  before  con- 
dition broken,  still  it  seems  to  me  that,  when 
considered  in  connection  with  the  other  pro- 
visions of  the  mortflrage,  it  should  not  be  so 
construed.  We  mav  not  ignore  any  part  of 
the  instrument  in  giving  a  construction  to  it, 
but,  taking  the  whole  together,  arrive  at  the 
intention  of  the  parties.  Construing  the  lan- 
guage conferring  power  to  sell  in  connection 
with  the  time  given  to  appellee  in  which  to 
pay  the  debt,  and  the  right  to  redeem  his 
property  by  payment  at  maturity,  I  am  con- 
vinced that  it  was  not  mutually  anderstood 


f)roperty  whenever  he  shall  choose  to  do  so,  he 
may  seisEe  it  when  It  Is  levied  on  under  an  ezeou- 
tioQ  In  favor  of  a  third  person.  Wells  v.  Chapman, 
4»  Iowa,  668. 

The  levying  of  an  execution  on  the  property  and 
advertl8iDir  it  for  sale  under  a  Judgment  in  favor 
•of  a  third  person  Is  sufflcient  to  warrant  the  mort- 
gagee in  exercising  his  riirht  to  take  poeseesion 
when  he  feels  himself  unsafe  or  iDsecure.  Lewis 
T.  D'Arcy,  71111.  6i8. 

In  Earreli  v.  Hildreth,  88  Barb.  178,  the  court 
held  that  from  the  state  of  facts  presented,  the 
jury  would  have  been  warranted  in  finding  that 
the  mortgagee  felt  himself  unsafe  and  insecure, 
but  the  question  of  the  necessity  of  such  find- 
ing is  not  considered. 

SeUino, 

Notice  Is  not  necessary  before  sale.  Harris  v. 
Xyon,  25  Kan.  281, 87  Am.  Bep.  253;  Chamberhiln  v. 
Hartin,  48  Barb.  007. 

Nor  is  demand  upon  the  mortgagor.  Huggans 
T.  Fryer,  1  Lans.  278. 

When  the  mortgage  provides  that  if  the  debt 
«hall  be  paid  on  or  before  the  maturity  thereof  the 
mortgage  shall  be  void,  but  gives  the  mortgagee 
power  to  take  possession  and  sell  at  any  time  he 
•deems  himself  insecure,  he  may  take  possession  be- 
fore maturity  of  the  debt,  but  cannot  sell  until 
ihe  debt  matures.  Bank  of  Carroll  v.  Taylor,  67 
Iowa,  672. 

A  clause  that  for  further  security  the  mortgagee 
may  take  the  property  into  his  possession  when- 
ever he  deems  himself  insecure  does  not  authorize 
him  to  sell  prior  to  the  maturity  of  the  debt. 
Harder  v.  Hosp,  09  Wis.  288. 

The  application  of  proceeds  to  a  note  not  due  is 
not  justified,  where  the  mortgage  authorizes  the 
-seizure  of  the  property  in  case  the  mortgagee 
deems  himself  insecure,  and  the  sale  of  the  same 
ai  public  auction,  or  as  much  thereof  as  shall  be 
sufflcient  to  pay  the  amount  due.  itoeb  v.  Hilner, 
SI  Neb.  8BIL 

^L.R.A. 


Oonstrtict(oi»j  of  different  provitUmt 

Btaneea, 


and 


A  clause  that  the  mortgagee  may  take  poewooslon 
whenever  he  considers  his  claim  in  jeopardy  Is 
equivalent  to  the  usual  provision  as  to  takinir  po^ 
session  when  the  mortgisgee  considers  himself  in- 
secure.  McOraw  v.  Bishop,  86  Mioh.  7% 

A  mortgage  providing  that  the  mortgagor  shall 
retain  possession  until  default,  but  containing  the 
provision  that  such  possession  shall  always  be  **at 
the  will  of  the  mortgagee**  does  not  entitle  the 
mortgagee  to  take  possession  before  deCanlt^ 
Anderson  v.  Holmes,  14  &  G.  102. 

Giving  of  further  time  If  or  payment  upon  the 
execution  of  a newnote wlth'security, upon ooo- 
dition  that  certain  suits  shall  be  suspended  and  the 
mortgaged  property  used  in  a  certain  way,  will 
not  take  away  the  right  to  take  possession  under 
the  danger  clause.   FOx  v.  Kitton,  19  DU  5Ul 

The  mere  taking  possession  under  such  clause 
two  days  after  the  execution  of  the  mortgage,  al- 
though the  mortgage  states  that  the  property  to  to 
remain  in  the  possession  of  the  mortgagor,  to  not 
of  Itself  sufficient  to  show  fraud  in  the  exeootkm 
of  the  mortgage  in  favor  of  a  third  person.  Hoej^ 
V.  Plerron,  07  Wis.  881. 

OUk&rriohtM  conferred. 

In  Matthews  t.  Cooper, 49  N.  r.&BLra,are- 
oeiver  who  had  been  appointed  over  the  property 
was  directed  to  give  up  possession  to  the  mortp 
gagee,  claiming  under  a  danger  clause. 

The  mortgagee's  right  cannot  be  Impaired  bj 
subseguent  legislation.  Boioe  v.  Bdoe,  27  Mhm. 
STL 

The  election  to  take  possession  o£r  the  propeHy 
before  the  maturity  of  the  debt  confers  the  HgM 
on  the  mortgagor  to  pay  the  amount  due  and  r^ 
tain  hto  properCjT*   Bice  v.  Kahn«  79  Wis.  828. 

H.P.K 
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^«r  intended  that  appellant  miffht,  at  his  own 
-optiou,  and  without  cause,  sell  the  property 
t>efore  default  in  payment,  and  thereby  de- 
prive appellee  of  the  time  alUowed  in  the 
contract  for  payment  and  redemption.  It 
may  be  that,  had  appellee  attempted  to  dis- 
pose of  or  remove^  the  property  from  the 
county,  appellant,  having  seized  it,  might 
sell  it  before  the  debt  was  due.  But  no  such 
cuuse  for  the  sale  is  alleged  or  proven ;  hence 
that  question  is  not  in  the  case.  If  causes 
arose  requiring  a  sale  of  the  property  before 
default  in  payment,  whether  or  not  such 
causes  were  named  in  the  mortgage,  a  court 
of  equity  would  authorize  a  sale.  If,  by 
reason  ox  the  perishable  nature  of  the  prop- 
erty, or  other  cause,  the  security  would  be 
impaired  by  delaying  a  sale  thereof  until 
the  maturity  of  the  debt,  appellant's  remedy 
was  ample  in  a  court  of  equity.  It  may  be 
aaid  that  it  is  a  hardship  to  hold  him  to  that 
remedy ;  but  surely  not  so  great  a  hardship 
as  to  deny  to  appellee,  witliout  cause,  the 
time  accorded  him  by  the  contract  in  which 
to  pay  his  debt  ana  redeem  his  property. 
Appellant  could  not  sue  upon  these  notes  be- 
fore maturity  without  other  cause  than  his 
arbitrary  will,  nor  could  he  have  a  decree 
foreclosing  this  mortgage ;  yet  it  is  held  that 
he  may,  at  his  own  option,  do  for  himself 
what  the  courts  would  not  do  for  him, — that 
he  may  not  only  compel  payment  of  the  notes 
before  any  of  them  are  due,  but  may  forever 

Sut  it  beyond  the  power  of  appellee  to  re- 
eem  his  property  according  to  the  contract. 
I  see  no  distinction  in  principle  between  this 
-case  and  Bank  of  CarroU  v.  Taylor.  A  like 
discretion  is  given  to  the  mortgagee  in  both 
cases,  and  the  law  announced  in  that  case  is 
supported  by  reason  and  the  current  of  au- 
thorities. Gases  will  be  found,  from  states 
cot  having  a  statute  like  our  section  1927, 
wherein  the  right  to  take  possession  before 
default  is  considered,  ana,  in  connection 
therewith,  the  rieht  to  sell ;  but  in  none  of 
them,  so  far  as  I  have  been  able  to  discover. 
Is  it  held  that  a  mortgagee  may  sell  the  prop- 
erty without  cause,  at  his  own  option,  Ix^fore 
condition  broken*     WnUa   y.  Chapman  does 


not  seem  to  me  to  be  in  conflict  with  Bank 
of  CarroU  v.  Taylor.    The  question  certified 
was  whether  the  mortgagor,  he  being  in  pos- 
session, had  any  interest  in  the  mortgaged 
groperty  subject  to  execution.     This  court 
eld  that,  as  the  mortgagee  had  the  right  to 
take  possession  whenever  ne  chose,  ''and  fore- 
close the  mortgage,  whether  the  debt  was  due 
or  not,"  there  was  no  interest  left  in  the 
mortgagor  subject  to  execution.     This  deci- 
sion IS  grounded  on  the  right  of  the  mort- 
gagee to  take  possession  and  sell,  but  not 
upon  the  right  to  sell  before  default.     The 
right  to  sell  after  default  extinguished  all 
interest  in  the  mortgagor,  subject  to  execu- 
tion, as  effectively  as  would  the  right  to  sell 
before.    lOehardsan  y,  Cojf  man,  foUows  Bank 
of  Carroll  v.  Taylor,  but  does  not,  as  I  view 
it,  decide  the  question  under  consideration. 
After  remarking  upon  the  disagreement  in 
the  adjudicated  cases  as  to  the  right  to  take 
possession,    Welli  v.  Chapman  is  referred  to 
as  *'the  only  case  we  have  been  able  to  find 
where  the  provision   in    the   mortgage   for 
taking  possession  is  like  that  in  the  case  at 
bar.     It  was  held  that  the  mortgagee  miglit 
seize  the  property  whenever  he  elected  so  to 
do,  whether  the  debt  was  due  or  not.    That 
case  is  decisive  of  this  question."    An  ex- 
amination of  the  further  statements  in  the 
opinion  well  show  that  the  right  to  take 
possession  and  to  sel  1  for  good  cause  was  the 
subject  under  consideration,  rather  than  the 
right  to  sell  without  cause,  at  the  option  of 
the  mortgagee.     To  me,  Uiis  case  furnishes 
an  apt  illustration  of  what  I  believe  t/)  be 
the  error  in  the  conclusion  of  the  majority. 
By  that  conclusion  the  mortgagee  is  sus* 
tained  in  seizing  the  mortgaged  property  on 
the  second  day  after  the  mortgage  was  given, 
and  proceeding  at  once  to  sell   the  same, 
without  cause  or  excuse,  in  payment  of  a  debt 
for  which  he  had  extendea  credit  running 
over  several  months.     I  cannot  think  that  the 
sanction  of  the  law  should  be  given  to  such 
arbitrary  and  unconscionable  acts. 

Rehearing  denied. 


NEW  YORK  COURT  OF  APPEALS. 


PEOPLE  of  the  Stale  of  New  Tork.  ex  rel 
NEW  TORK  HOTEL  &  RESTAURANT 
CO.,  Appt,, 

Edwazd  P.  BARKER  et  <a.,  BespU. 

040  N.  Y.  487.) 

4L  domestte  eorporatlon  may  be  "pre- 
vented by  abeenee  or  illness**  from 
nutldnif  eom|ilmint  of  a  tax  or  aaseflBinent, 
under  the  New  York  OonsoJidatlon  Aot  of  1888, 
chap.  410,  I  £82,  when  all  Its  offloen  and  ayents 


who  have  oharflre  of  (be  matter  are  prevented  by 
abeeooe  or  illneee  from  making  the  oomphUnt^ 

(December  19, 1888.) 

APPEAL  bv  relators  from  an  order  of  the 
Qeneral  Terra  of  the  Supreme  Court,  First 
Department,  affirming  an  order  of  the  Special 
Term  for  New  York  County  denying  relator's 
application  for  a  writ  of  mandamus  to  compel 
respondents,  as  commissioners  of  taxes  of  the 
Citv  and  County  of  New  York,  to  hear  rela- 
tor's claim  to  a  reduction  of  its  assessment. 
BeverMed. 


NOTS.— The  great  growth  of  corporations  is  re- 
sulting In  a  ooDstant  incrciise  of  questions  coo- 
oernlng  them.  That  they  are  usually  regarded  as 
-"^persoost^'see  note  to  DoUman  v.  Moore  (Miss.)  19 


L.  B.  A.2S2;  and  the  present  case  strengthens  the 
rule  by  reason  of  provision  as  to  absence  or  iU^ 


See  also  26  L.  R.  A.  250. 
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New  Yokk  Coubt  of  AppsALa 


The  factfl  sufTicieDtly  appear  in  the  opinion. 

Messrs.  Charles  E.  Codding^oii  and 
Alfred  B.  Cruikshank*  for  appellant: 

The  strict  language  of  the  statute  does  not 
exclude  dome»tic  corporations  from  ila  ben- 
efits. 

The  word  "person"  in  the  statute  Includes 
corporations. 

Field  V.  New  York  Cent.  R,  Co,  29  Barb.  176; 
Johnson  T.  Mcintosh,  81  Barb.  267;  Cary  v. 
Marston,  66  Barb.  21:Wallace  v.  New  York,  2 
Hilt.  440;  UniUd States  Teleg,  Go,  v.  Western  U. 
Tdeg,  Co.  66  Barb.  46;  Pharmaceutical  Soc.  v. 
London  d  Provincial  Supply  Asso.  L.  R.  5 
App.  Cas.  867;  People  v.  Rector  of  Trinity 
Church,  22  N.  Y.  44;  Olcott  v.  Tioga  R.  Co,  20 
N.  Y.  210,  75  Am.  Dec.  893;  Hoyls  v.  Platts- 
burgh  4bM,R.Co,  54  N.  Y.  814,  18  Am.  Rep. 
696;  Pembina  Consol.  Silver  Min.  d:  Mill,  Co, 
T  Pennsylvania,  125  U.  S.  181,  81  L.  ed.  650; 
Republic  of  Honduras  t.  Soto,  2  L.  R  A.  642, 
112  N.  Y.  810. 

Under  the  tax  and  assessment  laws  the  word 
"person"  has  always  been  held  to  include  cor- 
porations. 

La  Faroe  ▼.  Exchange  F,  Ins,  Co,  22  N.  Y. 
852;  People  v.  New  York  Tax  Comrs,  23  N.  Y. 
242;  British  Commercial  L,  Ins,  Co,  v.  New 
York  Tax  Assessment  Comrs,  1  Keyes,  808;  Peo- 
ple T.  McLean,  80  N.  Y.  264. 

It  is  elementary  that  statutes  are  to  he  con- 
strued with  a  view  to  the  mischief  and  the 
remedy  designed. 

Tontiele  V.  HaU.  4  N.  Y.  140;  James  v.  Pat- 
ten, 6  N.  Y.  9;  Murray  v.  New  York  Cent,  R: 
Co.  8  Abb.  App.  Dec.  839;  Tracy  v.  Troy  <A  B, 
R,  Co.  88  N.  Y.  483;  Smith  v.  PeopU,  47  N. 
Y.  808;  Re  Folsom,  56  N.  Y.  60;  Drake  v,  QU- 
more,  52  N.  Y.  8b9;  Re  Union  College  Trustees, 
129  N.  Y.  80a 

The  statute  is  highly  remedial,  and  should 
be  liberally  construed. 

People  V.  Home  Ins,  Co.  92  N.  Y.  847. 

Messrs,  David  J.  Dean  and  James  M. 
Ward,  with  Mr.  William  H.  Clark,  for 
respondents. 

Earl*  J.,  delivered  the  opinion  of  the 
court : 

The  relator  the  hotel  and  restaurant  com- 
pany is  a  domestic  corporation  having  its 
Srincipal  place  of  business  in  the  city  of 
few  York,  and  its  personal  property  was 
assessed,  for  the  purposes  of  taxation  for  the 
year  1892,  at  the  sum  of  $200,000.  It  is  pro- 
vided in  the  consolidation  act  relating  to  the 
city  of  New  York  (LaWs  1882,  chap.  410, 
§^  817-820),  that  the  assessment  books  shall 
be  kept  open  by  the  commissioners  of  taxes 
and  assessment  for  examination  and  correc- 
tion from  the  second  Monday  in  January  un- 
til the  first  day  of  May  in  each  year,  and 
that  during  that  time  ** application  may  be 
made  by  any  person  considering  himself 
af^grieved  by  the  assessment  of  his  personal 
or  real  estate  to  have  the  same  corrected.'' 
Section  822  provides  as  follows:  ''Sec.  822. 
The  commissioners  of  taxes  and  assessments 
are  hereby  invested  with  power  to  remit  or 
reduce  a  tax  imposed  upon  real  or  personal 
estate.  It  shall  require  a  majority  of  the 
commissioners  to  correct  or  reduce  the  as- 
sessed valuation  of  the  personal  property  of 
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any  person,  and  no  tax  on  personal  property 
shall  be  remitted,  canceled  or  reduced  unloa 
the  applicant  or  party  aggrieved  shall  satisfy 
the  commissionera  that  he  has  been  prevent^ 
by  absence  from  the  city  or  by  illness  from 
making  his  complaint  or  application  to  them 
within  the  time  allowed  b^  law  for  the  cor- 
rection of  taxes.    Any  remission  or  reductioa 
of  taxes  upon  real  estate  must  l>e  made  within 
six  months  after  the  delivery  of  the  books  to 
the  receiver  of  taxes  for  the  collection  of  such 
tax.     The  board  of  aldermen  shall  have  no 
power  to  remit  or  reduce  any  tax.**     Withia 
the  six  months  specified  in  this  section  the 
relators  applied  to  the  commissioners  upon 
affidavits  to  have  the  assessment  canceled  and 
removed  from  the  assessment  books,  upon  the 
ground  that  the  corporation  had  no  personal 
property  liable  to  assessment;  and  the  com- 
missioners,  after  hearing   the  relators  and 
reading  the  affidavits,  determined  that  their 
application  should  be  dismissed,  and  they 
refused  to  pass  upon  the  merits  of  the  same, 
upon  the  sole  ground  *'that  the  said  cominis- 
sioners  had  no  power  to  entertain  or  e;rant 
the  same,  for  the  reason,  and  claiming,  that  a 
domestic  corporation  having  its  place  of  busi- 
ness in  the  city  of  New  York  could  not  be- 
pre vented  by  absence  or  illness  from  making- 
complaint,  within  the  meaning  of  the  con- 
solidation acf    The  relators  then  applied 
to  the  special  term  for  the  writ  of  mandamua 
directed  to  the  commissioners,  commanding 
them  to  entertain  and  consider  their  appli- 
cation for  the  cancellation  of  the  assessment. 
Their  application  was  denied  upon  the  sam& 
ground  taken  by  the  commissioners,  and  the 
order  denying  the  writ  was  affirmed  by  the 
general  term  upon  the  same  ground. 

We  think  the  construction  of  section  832 
by  the  commissioners  and  the  courts  below 
is  too  narrow,  and  that  the  section  is  ap- 
plicable as  well  to  domestic  corporations  as 
to  individuals.  It  is  a  remedial  provision  of 
law.  which  should  be  fairly  and  compre- 
hensively construed,  with  the  view  of  giv. 
ing  all  parties  aggrieved  the  benefit  of  the 
remedy  therein  provided.  The  purpose  of  iLe 
provision  is  to  prevent  unjust  and  unequal 
taxation,  and  no  reason  can  be  perceived  for 
denying  the  application  to  domestic  corpo- 
rations. Literallv  speaking,  a  domestic  cor- 
poration cannot  be  '^sick*'  or  **  absent  from 
the  state  -,"  but  corporations  must  act  throuirh 
their  officers  and  agents,  and  if  they  are  all 
absent  from  the  state,  or  are  prevented  by 
sickness  from  making  the  application  withia 
the  time  limited  by  the  prior  sections,  we 
know  of  no  reason  why  they  should  not  have 
the  benefit  of  section  822.  The  terms  **he,^ 
**  his,  '^  and  **  person, "  used  in  the  statute,  may 
comprehend  a  corporation.  Various  decis- 
ions and  authorities  upon  this  subject  are 
found  in  tne  brief  for  the  appellants,  and 
are  referred  to  without  repeating  them  here. 
There  is  no  reason  why  the  party  aggrieved 
in  such  a  case  may  not  act  by  an  agent  who 
has  sufficient  knowledge  of  the  facts  to  pre- 
sent the  proofs ;  and  if  the  party  should  be 
absent  from  the  state,  or  confined  by  illnesa 
to  his  house  for  several  months,  it  would  be 
a  very  narrow  construction  of  the  statute  te 
hold  that  he  oould  not  appear  and  make  the 
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application  under  that  section  by  an  agent 
or  attorney  who  bad  sufficient  knowledge  of 
the  matter.  We  bave  held  tbat  on  what  is 
called  **  grievance  day''  the  person  assessed 
may  appear  by  agent  to  procure  a  reduction 
OT  correction  of  an  assessment  made  against 
him.  Bs  Chrwin,  186  N.  Y.  245.  So,  too, 
we  think  it  is  a  fair  construction  of  this 
section  that  if  the  owner  of  property,  residing 
in  the  city  of  New  York,  places  his  entire 
business  in  the  hands  of  an  agent,  who  has 
full  knowledge  in  respect  thereto,  such  agent 
may  appear  u>t  the  owner  and  make  the  req- 
uisite proof  upon  an  application  for  the  cor- 
rection of  an  assessment ;  and  if  that  agent 
be  prevented  by  absence  from  the  state,  or 
illness  during  the  proper  time,  from  making 
the  application,  it  may  be  made  afterwards 
under  this  section.  In  such  case  the  party 
assessed  has  l)een  prevented  by  **  absence  from 
the  state"  or  by  ** illness."  to  wit,  by  the 
absence  or  illness  of  his  agent,  from  making 


the  application.  So,  when  a  domestic  cor- 
poration, by  the  absence  or  illness  of  all  its 
officers  and  agents  who  had  charge  of  the 
matter,  is  prevented  during  the  proper  time 
from  making  the  application,  such  corpora- 
tion may  afterwaras  make  the'  application 
under  section  822.  It  is  undoubtedly  true 
that  this  section  may  be  construed  as  it  has 
been  by  the'  commissioners  and  the  courts 
below;  but  we  think  the  intention  of  the 
legislature  and  the  beneficent  purpose  of  the 
provision  will  be  best  subserved  by  the  con- 
struction we  give. 

Our  conclusion,  therefore,  is  that  th^  order$ 
of  the  General  and  Special  Term  ^lould  be  re- 
tersed,  and  the  case  remitted  to  the  special 
term  for  its  action  upon  the  application  for 
the  peremptory  writ ;  and  that  tlje  appellants 
recover  their  costs  in  all  the  courts  of  the 
respondents. 

Ordered  accordingly. 

All  concur. 
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!•  Batifleation  by  the  pabliahers  of  an 

article  consfeitatlDflr  contempt  of  court  put  into  a 
newspaper  by  a  reporter  will  render  them  liable 
tberefor. 

8.  It  la  a  contempt  of  court  Ibr  »  new*- 
pAper  to  Gha^TgB  tbat  persons  stliniiatixed  as 
boodlers  and  oorraptlonists  have  Influence 
enough  with  the  court  to  prevent  the  bandinff 
down  of  a  decision  in  a  case  in  which  they  bad 
been  convicted  of  crime,  to  charge  the  court  with 
sbteldlog  them  from  punishment,  and  to  state 
tbat  it  wouldbeintereetioflrto  i^nowwhat  mys- 
terious but  powerful  inflnence  has  retarded  the 
machinery  of  Justice  bo  strikingly. 

8*  ▲  statutory  enumeration  of  acts 
ipvhich  shall  constitute  contempts  of 
court  does  not  deprive  the  court  of  Jurisdiction 
over  other  contempts. 

4.  Courts  have  not  unlimited  power  to 
determine  what  shall  be  refl^arded  as 
contempts*  but  in  the  abeence  of  valid  statu- 
tory specifications  they  must  be  governed  by  the 
common  law. 

(May  15. 1803.) 

ON  rule  to  show  cause  why  respondents 
should  not  be  punished  for  contempt  of 
court  for  the  publication  of  certain  articles  in 
their  newspaper,  the  facts  in  regard  to  which 
were  brought  to  the  attention  of  the  court  by 
an  affidavit  filed  by  relator.  BMpondenU  did- 
charged  an  payment  of  costs. 


Statement  by  Elliott,  J.: 

The  facts  necessary  to  an  understanding  of 
the  opinion  are  as  follows : 

A  little  more  than  three  years  ago,  James 
Connor,  Charles  Connor,  and  James  W.  Mar- 
shall, having  been  convicted  in  the  district 
court  of  Arapahoe  county  for  conspirac^r,  and 
sentenced  to  a  term  of  imprisonment  in  the 
county  jail,  brought  the  record  of  such  con- 
viction to  this  court  for  review.  Upon  ex- 
amination of  the  record,  it  appearing  prob- 
able that  error  prejudicial  to  the  legal  and 
substantial  rights  of  the  accused  had  been 
committed  on  the  trial,  a  supersedeas  was 
granted,  and  the  cause  was  regularly  dock- 
eted. The  record  was  very  voluminous.  It 
was  four  months  before  the  abstract  and  brief 
were  filed  in  behalf  of  the  accused.  No  brief 
in  behalf  of  the  people  was  filed  until  more 
than  a  year  and  a  half  after  the  cause  was 
docketed.  Neither  party  ever  filed  any  pe- 
tition, or  made  any  motion  asking  to  have 
the  cause  advanced.  The  cause  was  regularly 
reached  for  final  hearing,  and  was  placed 
upon  the  calendar  for  oral  argument  with 
other  causes,  in  March  last.  Counsel  for  the 
accused  then  appeared  and  argued  the  cause. 
No  one  appeared  in  behalf  of  the  people. 
The  legislature  was  then  in  session,  and 
frequently  rec^uested  opinions  from  this 
court.  Many  important  causes  were  then 
under  advisement,  so  the  cause  could  not  be 
immediately  taken  up  and  disposed  of.  Not 
long  after  the  oral  argument  the  municipal 
election  occurred  in  the  city  of  Denver, 
April  4,  1893.  While  the  Connor  case  was 
still  under  consideration  by  the  court,  Charles 
Connor,  by  a  sworn  petition  presented  to  this 
court  by  his  counsel,  Mr.  Carpenter,  set  forth, 
among  other  things,  the  following: 


Nora.— The  above  oaflepresectB  in  a  very  admir- 
able way  tbe  limits  of  joumalisMc  criticism  of  Ju- 
dicial action.  The  doctrine  taught  is  one  that 
needs  some  emphasis  in  view  of  thA  recklessness  of 
some  able  JoumaJs  In  attacklnflr  the  good  faJth  of 
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the  judflres  when  an  unwelcome  decision  Is  made. 
See  also  Oooper  v.  People  (Ck>Io.)  6  L.  B.  A.  490. 

As  to  the  power  of  a  court  to  restrict  publication 
of  its  proceedings,  see  lU  Shortridge  (Oal.)  21L.  B. 
ATSfi. 


See  also  43  L.  R.  A.  717. 
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That  on  April  14  and  16,  1808,  the  Denver 
Republican  was  a  newspaper  published  in 
Denver,  and  having  a  general  circulation 
throughout  the  state,  and  that  the  respond- 
ents, William  Stapleton  and  Kemp  G.  Coop- 
er, were,  respectively,  the  editor  and  man- 
ager of  said  paper.  That  on  April  14,  1893, 
there  was  published  a  lengthy  article  in  the 
local  columns  of  said  newspaper,  in  which 
it  was  asserted,  among  other  things,  that  one 
of  the  recently  elected  aldermen  had  been 
bribed  to  betray  his  party,  and  that  James 
Connor  and  Charles  Connor,  "notorious  po- 
litical thugs,  who  walk  the  streets  of  Denver 
as  living  examples  of  the  law's  delay,  en- 
gineered the  plot."  It  was  further  stated 
that  from  $1,000  to  $5,000  had  been  made  use 
of  for  such  corrupt  purpose.  The  article 
also  contained  the  following : 

"It  is  a  disgrace  to  the  courts  that  the  Con- 
nors should  ^  allowed  to  remain  at  large  to 
prey  upon  the  political  cancers  and  failings 
of  humanity.  Jim  Connor  is  imder  convic- 
tion for  train  robbery,  and  he  is  also  under 
sentence  of  penal  servitude  for  having  stolen 
a  ballot  box.  His  brother,  Charles  Connor, 
participated  in  the  train  robbery. 

"  Their  Train  Robbery  Record. 

**The  first  crime  was  committed  four  years 
ago.     Jim  Connor  was  then  a  lieutenant  of 

f police,  and  his  brother  was  also  in  the  serv- 
ce.  With  Jim  Marshall  of  Kansas,  a  bird 
of  the  same  feather,  and  a  messenger,  they 
conspired  to  rob  the  Denver  &  Rio  Grande 
Express.  A  package,  the  most  valuable  in 
the  train,  was  to  be  thrown  out  at  an  ap- 
pointed spot,  and  Connor  was  to  be  in  ream- 
ness  to  receive  it.  Some  of  the  conspirators 
wilted  at  the  last  moment,  and  the  express 
company  was  informed.  The  plot  was  foiled, 
but  the  evidence  against  the  principals  was 
overwhelming,  ana  they  were  convicted. 
The  Connors  appealed  to  the  supreme  court 
nearly  three  years  ago,  but  the  court  has  taken 
no  action,  and  the  culprits  are  abroad,  buy- 
inj^  aldermen,  and  helping  Tammany  to  re- 
tain control  of  the  city  government.  It  is 
humiliating  to  the  whole  state  that  a  man 
like  Jim  Connor  could  have  influence  enough 
to  prevent  the  highest  tribunal  from  handing 
down  a  decision  in  his  case.  There  must  fc^ 
influence  of  some  kind  at  work  somewhere." 
In  the  same  issue  of  said  newspaper  there 
was  published  a  lengthy  editorial  charjiring 
the  Connors  with  inducing  said  alderman 
elect,  by  despicable  and  diuionest  means,  to 
vote  against  his  party  in  the  organization  of 
the  aldermanic  boara.  This  editorial  also 
contained  the  following:  "In  this  connec- 
tion it  is  pertinent  to  c4ll  the  attention  of  the 
supreme  court  of  the  state  to  the  fact  that  for 
more  than  three  years  the  appeal  taken  by 
Jim  Connor  and  Charley  Connor  from  the  de- 
cision of  the  court  which  sentenced  them  to 
prison  for  attempted  train  robbery  has  re- 
mained undecided  on  the  calendar  of  that 
tribunal.  It  would  be  Interesting  to  know 
what  mysterious,  but  evidently  powerful, 
influence  has  retarded  the  machinery  of  just- 
ice so  strikingly  in  this  case.  It  would  also 
be  interesting  to  know  how  soon  the  supreme 
court  can  make  up  its  mind  to  render  a  de- 
cision upon  that  appeal."    On  the  next  day, 
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April  15th,  there  was  published  another 
lenethv  local  article  denouncing  the  Connon 
with  the  corruption  of  the  alderman  electa 
and  again  stating  the  money  lued  to  be  from 
the  sum  of  $1,000  to  $5,000.  This  article, 
among  other  things,  contained  the  follow- 
ing: 

"It  Seems  So. 

"  Some  people  claim  that  there  is  no  use  in 
indicting  or  convicting  men  like  Jim  Con- 
nor, as  they  are  never  punished.  The  history 
of  Connor's  crimes  would  lend  some  senT- 
blance  of  truth  to  this  argument,  but  the 
people  of  Denver  have  had  enough  of  Con- 
nor,'^  and  others  of  his  kind.  The  citizens 
will  not  tolerate  longer  the  methods  of  screen- 
ing blackguards  who  may  have  some  political 
influence  because  of  their  pust  crimes  against 
the  ballot.  The  city  of  Denver  is  not  big 
enough  for  Jim  Connor  and  Charley  Connor, 
and  other  Jail  birds  who  are  a  menace  to  so- 
ciety every  day  they  are  allowed  to  be  at 
large.  The  time  has  arrived  when  these  cor- 
ruptionists  and  political  thugs,  who  have 
been  found  guilty  of  various  crimes,  shall 
receive  their  deserts.  It  is  an  opportune 
moment  to  clear  the  atmosphere.  The  present 
grand  jury  can  do  a  great  deal  in  that  re- 
spect. Every  day  the  supreme  court  allows 
to  pass  without  its  taking  action  on  the  ap- 
peal of  the  Connor  brothers  is  an  encourage- 
ment to  commit  crime.  The  city  should  hare 
been  rid  of  these  men  long  ago.  There  can 
be  no  earthly  excuse  for  the  supreme  court 
in  any  manner  shielding  them  from  the  pun- 
idiment  thev  so  richly  deserve. " 

The  petition  of  relator  further  allesed,  in 
effect,  that  the  articles  so  publisheci  were 
false,  defamatory,  and  malicious,  and  were 
designed  to  prejudice  his  cause  so  pending 
before  this  court ;  that  said  publications  were 
calculated  to  convey  the  idea  that  the  judges 
of  this  court  had  been  improperly  and  cor- 
ruptly influenced  in  his  cause ;  and  that  such 
charges  against  the  honesty  and  integrity  of 
the  court  were  meant  to  intimidate,  influence, 
and  coerce  the  judges, and  to  embarrass  them 
in  the  administration  of  justice.  Petitioner 
prayed  that  respondents  might  be  proceeded 
atrainst  for  contempt.  Upon  the  presentation 
of  said  petition  this  court  entered  a  rule 
against  respondents,  requiring  them,  and 
each  of  them,  to  "appear  and  answer,  in 
writing,  showing  cause,  if  any  they  have, 
why  they  have  published,  or  caused  to  be 
published,  so  much  of  said  newspaper  articles 
as  charge  this  court  with  dishonesty  or  want 
of  Integrity,  or  with  being  improperly  in- 
fluenced in  and  about  said  cause  of  Jama 
Connor  et  aX.  ▼.  Tfis  PeopU^^  etc.  The  rule 
was  "expressly  limited  to  so  much  of  said 
newspaper  articles  as  contains  charj^es  and 
imputations  against  the  honesty  and  integrity 
of  the  members  of  this  court  in  and  about 
said  Connor  case. "  The  rule  was  based  upon 
the  ground  "that  said  charges  are  designed 
and  Intended  to  interfere  with,  intimidate, 
and  embarrass  this  court  in  the  due  and  im- 
partial administration  of  justice,  and  that 
said  charges,  if  allowed  to  pass  unnoticed, 
may  injure  the  standing  and  usefulness  of 
this  court,  by  impairing  public  oonfldence 
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In  the  honesty  and  integrity  of  its  members." 
The  answer  of  respondents  is  sufflcieDtly  set 
forth  in  tbe.opininn.  The  sufficiency  of  the 
ctnswer  was  challenged  by  demurrer  filed  by 
tbe  attorney- general  in  behalf  of  the  people. 

Jiestrt.  'EugetkB  Eng^ley,  Atty-Oen.,  and 
8.  L.  Carpenter  for  petitioner. 

Jfr.  li.  A  France,  for  respondents: 

If  Ibis  is  to  be  treated  as  a  case  of  contempt,  j 
It  can  only  be  constructive,  and  not  direct. 

Stuart  ▼.  People,  4  111.  405;  People  v.  Wil9(m, 
64  ni.  208, 16  Am.  Rep.  628;  Dunliamy.  State, 
6  Iowa,  245;  Ex  parte  Hickey,  4  Smedes  &  M. 
751;  Storey  y.  People,  79  111.  50,  22  Am.  Rep. 
158. 

The  question  of  intent  is  material  to  be  con- 
sidered in  this  case. 

Thomas  v.  People,  9  L.  R  A.  609,  14  Colo. 
257;  Pe^y.  Wileon,  64  111.  282,  16  Am.  Rep. 
528;  Et parte  Bigge,  64  N.  C.  202;  Be  WooUey, 
11  Bush,  96. 

Lack  of  knowledge  prior  to  the  publication 
enters  into  the  question  of  intent. 

People  V.  Bueker,  6  Colo.  455;  Tripp  ▼.  Ow- 
rocker,  7  Colo.  72;  People  y.  Qoddard^  8  Colo. 
488. 

Elliott*  Jl,  delivered  the  opinion  of  the 
court: 

This  is  tlie  first  proceeding  of  the  kind, 
originating  in  this  court.  A  few  cases  have 
been  brought  here  for  review,  involving  con- 
tempts against  other  courts  of  record,  and  in 
such  cases  the  law  relating  to  contempts  of 
the  kind  now  presented  has  been  carefully 
considered,  ana  conservatively  declared.  In 
thus  declaring  the  law  this  court  has  always 
kept  in  view  the  rights  of  the  people,  as 
well  as  the  maintenance  of  lawful  Judicial 
authority  for  the  protection  of  litigants,  and 
the  welfare  of  society.  No  attempt  has  been 
made  to  abridge  the  freedom  of  speech,  nor 
the  liberty  of  the  press,  though  in  some  in- 
stances persons  have  been  held  responsible 
for  the  ^ abuse  of  that  liberty,"  as  our  con- 
stitution provides  they  may  m.  The  liberty 
of  thepressisagreat  olessing.  It  is  entitled 
to  full  protection.  But  the  "abuse  of  that 
liberty"  is  a  great  evil,  against  which  the 
people  are  entitled  to  be  protected ;  and  for 
their  better  protection,  when  necessary  in 
the  interest  of  litigants,  resort  may  be  had 
to  summary  proceedines.  Colo.  Const,  art. 
2,  S  10 ;  Hughes  v.  People,  6  Colo.  486 :  Cooper 
y.  People,  13  Colo.  866-878,  6  L.  R.  A.  480, 
and  cases  there  cited. 

2.  This  court  has  never  lost  sight  of  that 
cardinal  principle  of  free  government  that 
judicial  tribunals  are  cheated  and  main- 
tained, not  for  the  benefit  of  those  occupying 
judicial  positions,  but  for  the  benefit  of 
society,  and  the  protection  of  the  people  in 
the  enjoyment  of  their  rights.  To  this  end 
it  is  essential  to  uphold  the  courts  in  the  law- 
ful exercise  of  their  authority  and  jurisdic- 
tion. The  law-abiding  people  of  the  state 
are  primarily  interested  in  the  due  adminis- 
tration of  justice,  since  it  is  only  by  such 
means  that  they  can  be  made  secure  in  their 
persons  and  property.  It  is  a  matter  of  con- 
gratulation that  proceedings  of  this  kind  have 
been  of  rare  occurrence  in  wis  state.   It  shows 
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that  the  publishers  of  newspapers,  for  the 
most  part,  have  been  loval  to  the  courts  as 
tribunals  of  justice,  and  have  sought  to  up- 
hold, rather  than  impair,  their  usefulness. 
8.  This  proceeding  was  not  instituted  or 
instigated  by  this  court  of  its  own  motion. 
A  party  whose  cause  was  pending  in  this 
court  presented  his  sworn  petition,  complain- 
ing of  the  articles  published  by  respondents, 
and  praying  protection  from  such  assaults 
pending  the  consideration  and  determination 
of  his  cause.  We  were  thus  bound  to  take 
cognizance  of  his  petition,  or  eive  some  rea- 
son for  refusing  to  do  so.  If  we  refused, 
what  reason  could  we  give?  Could  we  say 
to  the  petitioner,  "You  are  a  convicted  crim- 
inal, and  therefore  you  have  no  rights  which 
this  court  is  bound  to  respect?"  The  true 
spirit  of  our  instituti6ns,  and  the  fixed  policy 
of  our  government,  require  that  courts  of 
justice  shall  be  no  respecter  of  persons.  The 
courts  are  bound  to  hear  and  determine  causes 
according  to  settled  rules  of  law,  without 
regard  to  the  bias  or  prejudice  of  interested 

f parties,  or  the  force  of  popular  clamor.  The 
aw  must  be  declared  fairly  and  impartially, 
no  matter  who  may  be  parties  to  the  recora. 
In  this  way,  and  in  this  way  alone,  can  courts 
of  Justice  fulfill  their  mission  as  conservators 
and  protectors  of  public  and  private  rights 
under  a  free  government,  which  -guarantees 
to  all  persons  **  the  equal  protection  of  the 
laws. "  These  principles  are  as  applicable  to 
appellate  tribunals  as  to  courts  of  original 
jurisdiction.  Parties  must  be  allowed  to  ap- 
peal their  causes  to  this  court  with  the  as- 
surance that  they  will  be  heard  and  deter- 
mined as  they  appear  upon  the  record,  and 
that  without  fear  or  favor  from  any  one,  either 
of  high  or  low  degree.  We  cannot  assent  to 
the  demand  that  the  setthd  rules  of  law  relat- 
ing to  substantial  rights  shall  be  disregarded 
in  order  to  convict  unpopular  persons,  or 
persons  of  mean  reputation.  Such  persons, 
as  well  as  the  more  fortunate  classes,  are  en- 
titled to  have  the  law  fairly  and  impartially 
adhered  to,  when  they  are  put  upon  trial,  it 
is  true  this  court  could  have  disposed  of  the 
petition  in  this  case  by  quietly  declining  to 
tflJLe  cognizance  of  it.  Only  petitioner,  his 
coun&el,  and  a  few  of  their  confidential 
friends,  perhaps,  would  have  known  of  our 
refusal.  But  we  should  always  have  been 
conscious  that  we  had  been  wanting  in  cour- 
age to  meet  a  disagreeable  issue,  and  that  we 
had  declined  to  hear  a  suitor  because  he  was 
under  the  ban  of  a  public  newspaper*8  dis- 
pleasure. The  only  just  and  honorable  wav, 
therefore,  was  to  take  jurisdiction  of  the 
proceeding,  and  require  respondents  to  show 
cause,  if  any  they  had,  why  they  had  thus 
deliberately  and  repeatedly  assailed  the 
honesty  and  integrity  of  this  court  in  and 
about  petitioner's  cause. 

1.  By  joining  in  their  answer,  respondents 
place  themselves  upon  the  same  level  in  re- 
spect to  the  publications.  Their  counsel  in 
his  argument  suggests  that  respondent  Cooper 
was  not  aware  of  any  of  the  articles  until  after 
they  were  publi shea.  No  such  fact,  however, 
is  pleaded,  and  the  well-known  skill  and 
customary  diligence  of  the  learned  counsel 
in  matters  of  pleading  forbid  that  we  should 
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regard  this  as  an  oversight.  If  it  had  been 
requested,  leave  would  nave  been  given  for 
said  respondent  to  amend  bis  answer.  Where 
an  unlawful  publication  is  shown  to  have 
been  made  without  the  previous  knowledge 
of  the  proprietor  of  a  newspaper,  such  fact 
may  be  shown  in  mitij^ation,  though  not  in 
Justification,  of  the  publication ;  and  it  would 
seem  that  the  mitigation  would  be  slight, 
unless  accompanied  by  a  retraction.  In  this 
case,  however,  respondents  do  not  deny  pre- 
vious knowledge  as  to  the  editorial  article, 
nor  do  they  express  regret  for  any  of  these 
articles.  On  the  contrary,  they  seek  to  defend 
them  all  upon  various  grounds. 

6.  The  answer  of  respondents  alleges  that 
the  first  local  article  **  was  published  without 
the  direction,  instigation,  or  knowled^re  of 
said  respondents,  and  that  they,  nor  neither 
of  them,  were  cognizant  of  said  article  until 
after  the  publication  of  the  same. "  As  to  the 
local  article  published  next  day  a  similar 
allegation  is  made.  These  allegations  may 
be  literally  true ;  that  is,  the  local  articles 
may  not  have  been  expressly  directed  or  in- 
stigated by  either  respondent  Stapleton  or 
respondent  Cooper,  and  the  articles  may  not 
have  been  seen  or  communicated  directly  to 
either  of  respondents  until  after  they  ap- 
peared in  print.  Nevertheless,  considering 
the  subject-matter  of  the  first  local  article, 
and  the  subject-matter  of  the  editorial  pub- 
lished on  the  same  day.  it  is  impossible  to 
believe  that  the  editor  and  reporter  did  not 
have  a  perfect  understanding  as  to  the  posi- 
tion which  the  paper  should  take  in  reference 
to  this  court,  as  well  as  the  other  matters  dis- 
cussed by  them  in  their  respective  articles. 
The  views  of  the  editor  supplement  and  in- 
dorse, in  substance,  the  language  of  the  re- 
porter, and  the  very  next  day  the  columns  of 
the  paper  are  again  made  use  of  by  the  re- 
porter to  repeat  the  attack  thus  made  upon 
this  court.  When  the  act  of  an  employe  is 
either  directed  or  afterwards  ratified  by  his 
employer,  it  becomes  the  act  of  the  employer, 
and  the  maxim  respondeat  superior  applies. 

ft.  Respondents  further  allege  that  the  ''re- 
ference to  said  cause  and  to  this  honorable 
court  was  for  the  purpose,  rather,  of  calling 
attention  to  the  dilatory  conduct  of  those 
having  charge  and  management  of  said  cause 
in  said  court,  and  not~^for  the  purpose  of 
casting  any  reflection  whatever  in  the  premises 
upon  tne  court  itself,  or  upon  any  judge  there- 
of. "  The  sufficiency  of  this  defense  csmnot 
be  accepted.  Let  any  intelligent  person  read 
the  articles,  and  then  say,  if  he  can,  that  they 
were  written  for  no  other  purpose  than  ''call- 
ing attention  to  the  dilatory  conduct  of  those 
having  charge  of  the  management"  of  the 
Connor  case.  By  a  simple  inquiry  at  the 
clerk's  office,  respondents  would  have  learned 
that  the  Connor  case  was  brought  here  and 
docketed  the  same  as  hundreds  and  thousands 
of  other  cases ;  that  the  cause  had  been  given 
its  regular  place  upon  the  docket ;  ~  that 
neither  party  had  ever  asked  to  have  the  cause 
advanced  for  final  hearing ;  that  the  cause 
had  already  been  argued  orallv  in  open  court ; 
and  that  the  judges  then  had  the  cause,  as 
well  as  many  other  causes,  under  considera- 
tion.    Every  lawyer  and  every  intelligent 
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citizen  understands  that  it  is  not  the  proviDcs 
of  this  court  either  to  prosecute  or  defend 
causes  brought  here  for  review.  It  wncild 
be  quite  out  of  place  for  this  court  of  its 
own  motion  to  advance  or  dispose  of  any 
cause  out  of  its  order.  It  is  the  well  known 
practice  of  this  court  to  advance  a  criminal 
cause,  and  hear  and  determine  the  same  as 
speedily  as  practicable,  when  asked  to  do  so 
by  either  party.  But,  if  a  cause  were  ad- 
vanced without  any  such  request,  such  ac- 
tion might  well  be  taken  to  indicate  undue 
zeal,  or  some  ulterior  motive,  on  the  part  of 
the  court.  The  supreme  court  is  not  charged 
by  law  with  the  management  or  prosecution 
of  criminal  causes,  and  we  are  confident  that 
respondents  well  understood  this  much  of  the 
law  and  practice.  Why,  then,  did  they  not 
arraign  those  whose  duty  it  was  to  prosecute 
the  Connor  case,  instead  of  directing  their 
attack  solelv  against  this  court?  Kot  one 
word  is  said  against  those  whose  duty  it  was 
to  prosecute  causes  in  this  court.  The  claim 
that  respondents  only  intended  "calling  at- 
tention to  the  dilatory  conduct  of  those  bsT- 
ing  charge  and  management  of  said  cause* 
is  evidently  an  afterthought, — ^an  excuse 
without  foundation,  put  forth  at  this  time  to 
enable  them  to  escape  the  consequences  ot 
their  conduct. 

7.  Again,  respondents  allege  that  a  fair 
construction  of  the  articles  published  by  them 
^'will  not  warrant  the  inference  or  implica- 
tion against  the  good  faith  or  integrity  of 
this  honorable  court,  or  that  they  were  or 
had  been  improperly  influenced  in  and  about 
the  cause  of  tlie  said  relator"  (the  Connor 
cause),  and  that  the  articles  were  published 
**not  for  the  purpose  of  casting  any  reflection 
whatever,  in  the  premises,  upon  the  court 
itself,  or  upon  any  judee  thereof."  Re- 
spondents are  certainly  entitled  to  have  the 
articles  published  by  them  fairly  interpreted. 
The  articles  require  very  little  construction. 
It  is  safe  to  say  that  every  intelligent  and 
impartial  person  who  may  have  read  said 
articles  at  once  inferred  that  such  articles 
were  designed  to  convey  the  impreasion  that 
this  court  had  in  some  way  been  improperly 
and  dishonorably  influenced  in  the  matter  of 
the  Connor  litigation.  Bear  in  mind  that  the 
first  local  article  charged  the  Connors  with 
handling  money,  by  thousands  of  dollars,  for 
corrupt  purpose,  in  the  organization  of  the 
municipal  government.  In  view  of  this, 
what  other  meaning  or  construction  could  be 
put  upon  such  language  as  the  following  in 
the  first  local  article :  **It  is  humiliating  to 
the  whole  state  that  a  man  like  Jim  Connor 
could  have  influence  enough  to  prevent  the 
highest  tribunal  from  handing  down  a  de- 
cision in  his  case.  There  must  be  influence 
of  some  kind  at  work  somewhere?"  What 
other  interpretation  or  construction  could  be 
put  upon  the  second  local  article,  wherein  it 
is  saia :  **  There  can  be  no  earthly  excuse  for 
the  supreme  court  in  any  manner  shielding 
them  [referring  to  the  Connors]  from  the 
punishment  they  so  richly  deserve?"  How 
can  it  be  claimed  that  respondents  did  not 
intend  by  said  article  to  impute  anything 
dishonorable  to  this  court,  when  in  their 
paper  they  charge  that  a  conyicted  criminal. 
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'Whom  they  have  stigmatized  as  the  worst  of 
-characters. —a  bcxxller  and  a  corruptiooist, — 
lias  influence  enough  to  prevent  this  court 
<rom  handing  down  a  aecision  in  a  case 
"Wherein  he  had  been  conyicted  of  crime ?  The 
iDext  article  charges  that  this  court  is  shield- 
ing convicted  criminals  from  the  punishment 
^ey  so  richly  deserve,  and  yet  respondents 
«ay  that  such  charges  imply  nothing  dishonor- 
Able  on  the  part  of  this  court  1  Can  it  be  that 
^respondents  are  insensible  to  the  significance 
of  such  language?  The  editorial  article  is 
scarcely  more  guarded.  It  is  more  crafty, 
l>ut  not  less  poisonous  and  suggestive.  The 
^editorial  is  a  severe  arraignment  of  a  certain 
political  organization  and  certain  individ- 
uals, including  the  Connors,  charging  them 
-with  dishonesty,  fraud,  and  corruption  in  and 
About  their  efforts  to  defeat  the  will  of  the 
people,  and  obtain  control  of  the  municipal 
government  of  the  city  of  Denver.  With  the 
^editorial  as  a  discussion  of  municipal  poli- 
tics, this  court,  as  a  court,  has  no  concern. 
But  let  any  intelligent  and  impartial  person 
read  the  editorial  from  beginning  to  end, 
and  then  explain.  If  he  can,  why  it  was 
pertinent,  in  connection  with  the  other  mat- 
ters discussed  in  that  editorial,  to  call  the 
attention  of  the  supreme  court  to  the  Connor 
^!ase,  and  thereupon  to  remark:  "It  would 
be  interesting  to  know  what  mysterious,  but 
evidently  powerful,  influence  has  retarded 
the  machinery  of  justice  so  strikingly  in  this 
case?**  Why  was  such  languac^e  used,  unless 
it  was  intended  thereby  to  indficate  tnat  the 
supreme  court  was  in  feague  or  in  sympathy 
with  the  Connors,  and  was  so  acting  as  to 
shield  them  while  they  and  their  associates 
were  corrupting,  and  seeking  to  subvert  and 
destroy,  good  government  in  this  city? 
Every  right-minded  Judire  may  well  be 
sensitive  to  any  charge  made  by  a  responsible 
party  affecting  his  judicial  integrity.  In 
any  light  in  which  the  articles  published  by 
respondents  can  be  viewed,  the  attack  upon 
this  court  was  as  cruel  and  malignant  as  if 
the  judges  had  been  severally  stabbed  in  the 
back  with  a  dagger,  without  provocation, 
and  without  warning.  If  the  attack  did  not 
wound  so  deeply,  it  was  not  for  want  of  the 
means  employed  by  respondents,  but  because 
the  people  did  not  believe  the  aspersions  cast 
upon  the  integrity  of  their  j  udges.  Since  the 
issuance  of  the  citation  in  this  proceeding 
the  case  of  James  Connor  et  al,  y.  The  People 
has  been  decided.  Referring  to  this  circum- 
stance, it  was  intimated  in  argument  that 
this  court  cannot  properly  say,  and  cannot 
afford  to  sav,  that  it  was  intimidated,  co- 
erced, or  influenced  in  its  decision  of  that 
cause  by  the  conduct  of  respondents;  that 
respondents,  therefore,  committed  no  con- 
tempt, and  should  be  discharged.  As  well 
might  a  person,  after  making  a  violent  as- 
sault upon  another,  insist  that  he  had  com- 
mitted no  offense  because  he  had  not  suc- 
<;eeded  in  overcoming  his  victim.  It  is  true 
the  meml)er8  of  this  court  did  not  suffer 
themselves  to  be  intimidated  nor  coerced,  nor 
are  we  conscious  of  having  been  influenced 
in  the  determination  of  the  Connor  case, 
•by  anything  respondents  have  published. 
Kevertheless,  the  conduct  of  respondents  in 
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making  charges  and  imputations  against  the 
integrity  of  this  court  in  and  about  the  Con- 
nor case  was  well  calculated  to  embarrass, 
was  undoubtedly  intended  to  embarrass,  and 
to  some  extent  did  embarrass  the  court  in 
rendering  its  decision  in  that  case,  and  thus 
a  most  serious  offense  against  the  adminis- 
tration of  justice  was  committed.  Con- 
tempts, as  was  said  by  Mr.  Justice  Breese  in 
Stewari  v.  People,  4  111.  405,  necessarily  in- 
clude "all  acts  calculated  to  impede,  em- 
barrass, or  obstruct  the  court  in  the  admin- 
istration of  justice.*'  This  language  was 
aporoved  and  applied  thirty  years  afterwards 
\n\he  c&se  of  PeopUy.  Wilson,  tMIll.  211,  16 
Am.  Rep.  528.  As  was  said  by  Mr.  Justice 
McAllister  in  the  latter  case,  "the  tendency 
of  the  article  is  to  degrade  and  scandalize 
the  court,  to  overawe  its  deliberations,  and 
extort  a  decision  against  the  accused.  ** 
Judges  are  human.  They  are  possessed  of 
human  feelings,  and  when  accusations  are 
publicly  made,  as  by  a  newspaper  article, 
charging  them,  directly  or  indirectly,  with 
dishonorable  conduct  in  a  cause  pending  be- 
fore, them,  and  about  to  be  determined,  it  is 
idle  to  say  that  they  need  not  be  embarrassed 
in  their  consideration  and  determination  of 
such  cause.  They  will  inevitably  suffer 
more  or  less  embarrassment  in  the  discharge 
of  their  duties,  according  to  the  nature  of 
the  charges,  and  the  source  from  which  such 
charges  emanate.  When  a  judge  tries  and 
determines  a  cause,  in  connection  with  whicli 
public  charges  against  his  judicial  integrity 
have  been  published,  the  public,  as  well  as 
parties  interested,  are  frequently  led  by  the 
publication  of  the  charges  to  distrust  the 
honesty  and  impartiality  of  the  decision,  and 
thus  confidence  in  the  administration  of  jus- 
tice is  impaired.  It  is  not  only  important  that 
the  trial  of  causes  shall  be  impartial,  and 
that  the  decision  of  the  court  shall  be  just, 
but  it  is  important  that  causes  shall  be  tried, 
and  judgments  rendered,  without  bias,  preju- 
dice, or  improper  influence  of  any  kind.  It 
is  not  merely  a  private  wrong  against  the 
rights  of  litigants,  and  against  the  judges. 
It  is  a  public  wrong,  a  crime  against  the 
state,  to  undertake,  by  libel  or  slander,  to 
impair  confidence  in  the  administration  of 
justice.  That  a  party  does  not  succeed  in 
such  undertaking  lessens  his  offense  only  in 
degree. 

8.  The  answer  of  respondents  denies  the 
jurisdiction  of  the  court  to  proceed  against 
them  in  this  proceeding.  It  is  unnecessary 
to  enter  into  a  lengthy  discussion  of  the  law 
relating  to  newspaper  interference  with  the 
administration  of  justice.  In  the  case  of 
Cooper  v.  People,  18  Colo.  837,  878,  6  L.  R. 
A.  480,  the  law  upon  that  subject  was  very 
fully  considered,  and  explicitly  declared. 
Tlie  case  of  Hughes  v.  People,  5  Colo.  486,  is 
also  a  valuable  decision  upon  a  similar  sub- 
ject. In  the  argument  of  this  case,  nothing 
essentially  new  has  been  presented.  In  fact, 
upon  the  oral  argument,  the  law,  as  declared 
by  the  former  decisions  of  this  court,  was  not 
seriously  controverted,  except  upon  a  single 
point,  which  will  be  briefly  noticed.  Ihe 
learned  counsel  for  plaintififs  in  error  in  the 
case  of  Cooper  r.    People  appeared  also  for 
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respoDdents  In  this  case,  and  in  argument 
claims  that  his  position  in  the  former  case 
was  misunderstood.  He  says  that  he  did  not 
mean  to  be  understood  as  contending  in  the 
former  case  **that  the  publishers  of  news- 
papers have  a  constitutional  right  to  assail 
the  integrity  and  impu/^n  the  motives  of  a 
ludge  in  relation  to  his  judicial  action,  even 
In  esses  pending  and  undisposed  of,  without 
being  amenable  to  contempt  proceedings 
therefor  -^  and  that  he  does  not  now  contend 
for  such  doctrine.  He  says  he  intended  to 
concede  then,  as  he  concedes  now,   that  the 

iurisdiction  to  punish  for  contempt  is  in- 
lerent  in  superior  courts  of  record ;  that  such 
power  is  essential  to  their  existence  and  to 
tiie  maintenance  of  their  authority ;  that  such 
power  existed  at  common  law,  and  is  not 
essentially  abridged  by  the  constitution  of 
this  state ;  but  that,  while  he  concedes  the 
existence  of  such  power,  he  nevertheless  in- 
sists that  such  power  is  subject  to  legislative 
control,  and  that  such  power  has  been  limited 
to  such  causes  of  contempt  as  are  specified  in 
the  code  of  civil  procedure.     We  are  glad  to 
note  this  explicit  statement  of  the  learned 
counsel 's  position.  Though  he  may  have  been 
misunderstood  by  the  writer  of  the  separate 
opinion  in  the  former  case,  his  views  in  re- 
spect to  the  effect  of  the  code  were  not  mis- 
understood, nor  overlooked.     In  the  leading 
opinion,  delivered  by  Mr,  Justice  Hayt,  and 
concurred  in  by  the  whole  court,   the  effect 
of  the  code  provisions  was  considered  and 
passed  upon.     Reference  was  made  to  the 
opinion  of  Hughes  v.  Peavle^  5  Colo.  486-446, 
where  it  was  held,  as  early  as  1880,  that  **  the 
ri>i:ht  of  self- protection  is  inherent  in  the 
courts.     The  power  to  punish  for  contempt 
is  an  incident  to  all  courts,    independent  of 
statutory  provisions.''    In  the  Buggies  Case, 
also,    this  court,   speaking  by  Mr.   Justice 
Stone  {Chief  Justice  Elbert  concurring,  Mr, 
Justice  Beck  not  sitting),   said:    "Such  a 
statutory  enumeration  or  causes  as  is  found 
in  our  code,  when  applied  to  the  ever- varying 
facts  and  circumstances  out  of  which  ques- 
tions of  contempt  arise,   cannot  be  taken  as 
the  arbitrary  meiasure  and  limit  of  the  in- 
herent power  of  a  court  for  its  own  preserva- 
tion, and  for  that  proper  dignity  of  authority 
which  is  essential  to  the  effective  administra- 
tion of   law. "    The  Hughes  Case  was  based 
upon  the  Code  of  1877,  which  was  repealed 
in  1887.     Chapter  80  of  the  present  Code  is, 
however,  a  substantial  re-enactment  of  the 
former  provisions  relating  to  contempt  pro- 
ceedings.    These  provisions  were  re-enacted 
more  than  six  years  after  the  announcement 
of  the  decision  in  the  HugJies  Case,    Thus,  by 
a  well-known  rule  of  statutory  construction, 
it  must  be  presumed  that  the  legislature  had 
knowledge  of,    and  were  satisfied  with,   the 
construction  given  to  such  provisions,  and  so 
re-enacted  them  without  change.     Harvey  v. 
Trarelers  Ins,  Co.  18  Colo.  854.     Moreover, 
neither  in  the  Code  of  1877  nor  in  the  present 
code  are  there  any  negative  or  other  qualify- 
ing words  limiting  contempts  to  such  causes 
as  are  therein  specified. 

9.  Upon  the  oral  argument  the  learned 
counsel  for  respondents  inveighed  strongly 
against  what  he  termed  the  claim  of  un- 
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limited  power  on  the  part  of  the  courts  in  the 
matter  of  contempts.    8o  f ar  as  we  are  ad- 
vised,   no  court  in  this  country   has  ever 
claimed  any  such  power.  This  court  certainly 
has  not.    It  is  idle  to  speak  of  the  power  of 
the  courts  as  being  unlimited  in   contempt 
proceedings,  or  in  any  other  proceedings,  for 
that  matter.     No  department  of   the  govern- 
ment possesses  unlimited  power,  under  a  con- 
stitution 1  ike  ours.    This  subject  has  recently 
received  the  consideration  of  this  court.     S^ 
Qrcenwood  Cemetery  Land  Co.  v.  Routt,  17  Colo. 
168, 15 L.R.A.869,  wherein  it  issaid:  **Thusit 
appears  that  the  different  departments,  though 
separate,  distinct,  and  independent  to  a  cer- 
tain extent,  are  by  no  means  absolute.    The 
distribution  of  governmental  powers  to  dif- 
ferent departments  was  obviously  intended, 
as  a  check  upon  the  exercise  of  arbitrary 
power  by  any  department.     Thus  a  govern- 
ment of  balanced  powers  was  established, 
with  checks  and  counter  checks,  for  the  better 
protection  of  society,  and  the  better  security 
of  private  rights  and  individual  interests.^ 
10.  The  courts  of  this  country,  so  far  as 
wc  are  advised,  have  never  claimed  the  ar- 
bitrary right  to  declare  what  should  or  what 
should  not  be  deemed  contempts,  nor  have 
they  claimed  unlimited  power  or  discretion 
to  affix  the  penalty  in  such  cases.     In  tbe- 
absence  of  valid  written  law  specifying  what 
shall  and  what  shall  not  be  deemed  contempt, 
the  common  law  must  govern.    The  consti- 
tutional provision  (art.  2,  §  20),  ''that  ex- 
cessive bail  shall  not  be  required,    nor  ex- 
cessive fines  imposed,  nor  cruel  and  unusual 
punishments  inflicted,"  is  binding  upon  all 
departments  of  the  government,  and  is  a  spe- 
cial restraint  upon  the  courts.    By  the  com- 
mon law  the  punishment  for  contempt  ex- 
tended only  to  fine  and  imprisonment,   and 
certainly  no  court  in  this  country  has  ever 
claimed  that  such  punishment  can  be  inflicted 
except   within   reasonable    limits,     propor- 
tionate to  the  offense.     Speaking  upon  this 
subject,    Mr,    Justice   Hayt,    in    Cooper  v. 
People,  after  quoting  from  Blackstone  and 
Cooley,  said:    *'It  must  not  for  this  reason 
be  understood  that  we  claim  the  power  of  the 
courts  to  punish  as  for  contempt  is  now  aS" 
indefinitely  broad  as  stated  by  Blackstone. 
However,  upon  principle  and  authority,  we 
must  hold  that  at  common   law   superior 
courts  of  record  have  the  inherent  power  sum- 
marily to  convict  and  punish  as  for  a  con- 
tempt of  court  those  responsible  for  articles 
published  in  reference  to  a  cause  pending, 
when  such  articles  are  calculated  to  interfere 
with   the   due  administration   of   justice.* 
Chief  Justice  Helm,  in  the  same  case,  also 
said  :    "  We  recognize  in  this  case,  as  we  have 
heretofore  done,  the  inestimable  value  of  a 
fearless  and  independent  press,  but  we  would 
be  grossly  neglectful  of  our  official  duty  were 
we,  whifc  carefully  guarding  the  indepen- 
dence of  the  press,  to  forget  that  independ- 
ence of  the  judiciary  which  is  absolutely 
essential  to  constitutional  government  and 
liberty.''    In  Wyatt  v.  People,  17  Colo.  261. 
it  was  said:    ^'Though  the  legislature  can- 
not take  away  from  courts  created  by  the 
constitution  the  power  to  punish  contempts, 
reasonable  regulations  by  that  body  touching 
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the  exercise  of  tliis  power  will  be  regarded 
as  blndine. "  While  tlie  courts  do  not  possess 
unlimited  power  to  declare  what  shall  be 
deemed  contempts,  and  what  shall  be  the 
measure  of  punishment  therefor,  neither  do 
the  publishers  of  newspapers  possess  un- 
limited license  to  punish  whatsoever  they 
please.  The  1  iberty  of  the  press  is  one  thiuji^. 
The  ** abuse  of  that  liberty'^  is  quite  another. 
The  former  is  guaranteed  by  the  constitution. 
The  latter  is  as  clearly  interdicted.  If  the 
liberty  of  the  press  is  abused,  the  offender 
may  be  held  responsible  therefor.  Such  is 
the  common  law ;  such  is  our  constitutional 
provision ;  and  such  offenders  may  be  dealt 
"with  summarily  for  contempt  when  their 
publications  are  calculated  to  impede,  ob- 
struct,  or  embarrass  the  administration  of 
justice.  It  has  not  been  deemed  expedient 
Dy  our  people  that  any  class  of  persons  should 
be  privileged  to  attack  the  courts,  with  the 
'view  to  interfere  with  the  rights  of  litigants, 
or  to  embarrass  the  administration  of  justice. 
Hence  they  have  never  adopted  any  consti- 
tutional provision  granting  such  dangerous 
license.  Nor  do  we  believe  that  publishers 
of  newspapers  generally  would  approve  of 
such  license  being  granted.  If  they  should, 
we  are  confident  that  the  Intelligent  people 
of  Colorado  cannot  be  deceived  or  led  into  a 
course  of  action  that  would  jeopardize  their 
rights  and  interests  as  litigants,  and  imperil 
the  safety  of  our  free  institutions.  If  courts 
of  justice  may  be  publicly  assailed  by  libel 
and  slander,  or  otherwise  threatened  and  tra- 
duced in  respect  to  causes,  civil  or  criminal, 
pending  before  them  for  hearing  or  trial, 
then,  indeed,  no  one's  rights  are  any  longer 
safe,  and  life,  liberty,  and  property  are  held 
by  a  feeble  tenure  in  this  commonwealth. 
Do  the  good  people  of  the  state  of  Colorado 
desire  that  the  judges  whom  they  have  chosen 
shall  be  tlireatenea,  maligned,  intimidated, 
or  dictated  to,  in  respect  to  the  trial  or  de- 
cision of  causes?  Is  it  desired  that  courts  of 
justice  shall  sit  in  this  state  to  register  the 
behests  of  a  public  newspaper?  Is  it  desir- 
able that  the  law  should  be  so  framed  that 
the  publisher  of  a  newspaper  mav  interfere 
with  the  orderly  administration  of  justice  in 
the  courts?  If  a  publisher  shall  thus  under- 
take to  interfere,  is  it  desirable  that  the  courts 
shall  be  powerless  to  hold  him  responsible 
therefor  in  such  time  and  manner  as  that  the 
mischief  he  seeks  to  accomplish  may  be 
avoided,  or  summarily  punished?  In  short, 
is  it  desirable  that  causes  shall  be  tried  and 
determined  by  the  courts,  or  by  the  publisher 
of  some  newspaper?  With  all  due  respect 
for  the  profession  of  journalism,  and  with  no 
desire  to  restrict  or  interfere  with  its  sphere 
of  usefulness,  we  must  declare  that  the  courts 
possess  advantages  superior  to  the  journalist 
In  the  matter  of  h^ing,  trying,  and  de- 
termining causes  affecting  public  and  private 
rights.  The  law,  as  administered  by  the 
courts,  gives  each  party  an  opportunity  to 
present  liis  cause  by  pleading  and  proof, 
each  party  having  haa  previous  notice  of 
what  the  other  claims.  The  court  decides 
only  after  each  party  has  had  opportunity 
to  be  heard.  The  enterprising  journalist 
acts  promptly  in  gathering  news.    His  in- 
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formation  is  frequently  ex  parte,  and  his  com- 
ments and  conclusions  thereon  are  hurriedly- 
announced.     The  demands  of  the  public  re- 
quire this  course  of  action  at  the  hands  of  the 
journalist.     But  it  is  not  demanded  that  he- 
shall  assume  the  duties  of   the  judiciavy. 
Imperfect  as  may  be  the  conclusions  of  the^ 
courts,  on  some  cases,  it  would  be  a  great 
mistake  to  substitute  in  their  place  the  local 
comments,  or  even  the  editorial  opinions,  of 
the  press.     The  in j  uries  to  public  and  pri  vate- 
rights  occasioned  by  the  present  methods  of 
administering  justice  are  as  nothing  to  what 
would  result  if  causes  were  determined  with- 
out fair  opportunity  for  hearing  and  trial. 
As  was  said  by  the  wise  man  of  old,  ^'He- 
that  answereth  a  matter  before  he  heareth  it, 
it  is  folly  and  shame  unto  him."    Thought- 
ful citizens  know  very  well  that  there  isfar 
more  danger  to  our  institutions,  and  far  more 
danger  to  the  rights  of  the  people,  and  espec- 
ially to  the  rights  of  litigants,  to  be  ap- 
prehended from  the  power  of  the  press  over 
the  courts  than  from  the  power  of  the  courts- 
over  the  press.    It  woula  be  a  strange  ano- 
maly in  a  free  government,  where  judges  are 
elected  for  comparatively  short  terms,  and* 
where  the  right  of  suffrage  is  practically  uni- 
versal, if  the  judges  elected  by  the  people 
were  to  become  aroitrary  oppressors  of  the 
people,    or    of   any   class   of    the    people. 
Thoughtful    citizens    understand    that    the 
danger  now  threatening  our  institutions  is 
that  courts  are  not  independent  enough,  in- 
stead of  being  too  arbitrary ;  and  that  there  is 
too  great  laxity  instead  of  too  great  severity 
in  the  administration  of  justice,  for  public 
as  well  as  for  private  good.     The  courts  of 
this  state  have  not  been  oppressors  of  the 
people.     The  power  of  punishing  for  con- 
tempt has  been  seldom  resorted  to.     Since 
Colorado  became  a  member  of  the  federal 
Union,  nearly  seventeen  years  ago,  only  one 
case  has  reached  this  court  where  the  pub- 
lishers 'of  a  newspaper  have  been  adjudged 
guilty  of  contempt  for  attempting  to  inter- 
fere with  judicial  proceedings.     Other  in- 
stances, perhaps,  may  have  occurred  where 
newspapers  have  gone  beyond  their  legitimate 
limits,  of  which  the  courts,  with  their  cus- 
tomary forbearance,  have  not  thought  proper 
to  take  notice.    It  is  a  matter  of  common  ob- 
servation, that  the  courts  of  this  country  are 
reluctant  to  exercise  the  extraordinary  power 
vested  in  them  in  regard  to  such  matters. 

11.  As  a  conclusion  to  their  answer,  re- 
spondents insist  that  it  was  their  duty,  as 
editor  and  manager  of  a  newspaper,  to  ex- 
amine, criticise,  comment  upon,  or  condemn 
publicly,  in  said  paper,  the  proceedings  and 
conduct  of  the  persons  mentioned  in  the  said 
articles,  and  that  said  articles,  and  all  of 
them,  were  published  with  just,  legal,  and 
proper  motives,  and  without  any  intention 
whatever  to  reflect  upon  this  honorable  court. 
It  would  be  a  very  pleasant  way  to  dispose 
of  this  proceeding  for  us  to  accept  these  oft- 
repeatea  assurances  that  respondents  did  not 
intend  or  design,  b^  their  publications,  to 
convey  the  impression  that  this  court  had 
been  actuated  by  unworthy  motives,  or  con- 
trolled by  dishonorable  influences,  in  the 
Connor  case.    But  it  would  be  an  affectation 
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of  credulity  on  our  part  to  profess  to  believe  | 
fluch  assurances.  It  is  the  province  of  the 
oourt  to  interpret  and  construe  written  Ian- 
^uaf2:e.  In  a  case  of  this  kind,  if  there  were 
«ny  doubt  as  to  the  meaning  of  respondents' 
published  articles,  we  should  certainly  be 
ffjad  to  give  them  the  benefit  of  the  doubt. 
lie  Woolley,  11  Bush,  95 ;  Pe(^le  ▼.  Freer,  1 
Oai.  485.  It  is  an  elementary  rule  of  con- 
atruction  that  a  writing  consisting  of  com- 
mon words  shall  be  interpreted  and  construed 
according  to  the  ordinary  meaning  of  the 
words  employed.  The  articles  complained 
of  contain  only  common  words,  and  it  would 
be  a  perversion  of  their  ordinary  meaning  to 
hold  that  the  words  as  used  were  not  designed 
to  charge  and  impute  unworthy  motives,  dis- 
honorable conduct,  and  a  want  of  integrity, 
to  this  court,  as  has  already  been  shown  in 
A  former  part  of  this  opinion.  We  should 
stultify  ourselves,  as  judges,  to  accept  the 
construction  which  respondents  now  seek  to 
give  their  language.  We  do  not  believe, 
nor  can  we,  for  the  purpose  of  escaping  an 
unpleasant  responsibility,  affect  to  believe, 
that  persona  capable  of  writing  such  articles 
•did  not  intend  to  convey  the  meaning  which 
their  own  words  import.  The  rule  is  ele- 
mentary that  a  person  is  presumed  to  intend 
the  natural  and  probable  consequences  of  his 
own  voluntary  act,  and  such  rule  is  certainly 
■applicable  to  woids  deliberately  written  or 
printed. 

12.  The  learned  counsel  for  respondents 
oomplains  that  the  law  relating  to  contempts 
by  newspaper  publications,  like  the  law  of 
libel,  is  very  uncertain,  and  that  there  is  a 
want  of  uniformity  in  the  precedents  and  ad- 
judicated cases,  it  is  true  the  adjudicated 
oases  are  widely  variant,  but  this  Is  no  fault 
of  the  law.  It  results  rather  from  the  fact 
that  the  forms  of  words,  and  other  methods 
by  wliich  the  motives  and  integrity  of  courts 
and  individuals  may  be  assailed  and  ma- 
ligned, are  so  numerous  that  it  is  impossible 
that  the  law  should  be  more  specific.  It 
would  be  idle  to  declare  that  particular 
words,  or  a  particular  method  of  defamation, 
■should  be  unlawful,  so  long  as  other  words 
«nd  other  methods,  equally  defamatory,  may 
be  resorted  to.  But  we  need  not  prolong  this 
opinion.  We  are  confident  that  respondents 
bave  for  a  long  while  understood  the  law  re- 
lating to  this  subject,  and  that  they  have  de- 
liberately disregarded  it  in  this  instance. 
They  haH  no  reason  for  imputing  dishonor- 
able conduct,  or  a  want  of  integrity,  to  this 
oourt,  in  respect  to  the  Connor  case,  and  they 
knew  they  had  no  reason  for  so  doing. 
Nevertheless,  they  made  such  imputations, 
and  suffered  the  same  to  be  repeated  in  their 
newspaper.  Where  a  wrongful  act  Is  will- 
fully done  the  law  presumes  the  wrongdoer 
to  have  been  actuated  by  motives  of  malice. 
Knowing  the  customary  forbearance  of  the 
oourts  in  such  matters,  respondents  doubtless 
thought  this  court  would  not  undertake  to 
protect  itself  from  their  assaults.  Notwith- 
standing their  attitude,  we  have  no  desire  to 
oxercise  great  severity  in  the  present  case. 
We  see  no  necessity  for  exhausting  the  power 
o£  the  court  in  the  present  instance.  But  it 
must  be  understood  that  this  court  will  not, 
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from  any  personal  consideration,  shrink  from 
the  responsibility,  however  onerous,  of  pro- 
tecting the  administration  of  justice   from 
embarrassment  by  assaults  of  the  kind  under 
consideration.     Attacks   upon    the   judicial 
integrity  of  this  court,  calculated  to  preju- 
dice the  rights  of  litigants   in    particular 
cases,  or  to  impede,  obstruct,  or  embarrasi 
the  administration  of  justice,  cannot  always 
be  suffered  to  pass  unnoticed.    If  we  were  to 
forbear  too  much  in  matters  of  this  kind  the 
confidence  of  the  people  might  well  be  im- 
paired in  the  firmness  and  stability,  if  not 
m  the  integrity,  of  the  judiciary.     Aa  was 
said  by  Chief  Justice  Lawrence  in  deciding 
the  case  of  People  v.   Wileon,  64  111.  217,  16 
Am.  Rep.   628:    "We   have  personally  fell 
great  reluctance  to  taking  notice  of  the  pub- 
lication, but  our  consciousness  of  the  mis- 
chief that  may  be  done  in  embarrassing  the 
administration  of  justice,  and  imparing  the 
moral  authority  of  the  judiciary  throughout 
the  state,  if  this  article  is  to  stand  as  an  un- 
punished precedent,  has  compelled  us  to  is- 
sue the  rule,  and  now  compels  us  to  order  an 
attachment."    The  facts  and  circumstances 
set  forth  in  respondents'  answer  will  not  be 
disregarded  so  far  as  the  same  are  entitled  to 
any  weight  as  matters  of  mitigation  ;  but  the 
answer  is  not,  in  the  opinion  of  the  court, 
sufilcient,  in  law,  as  a  defense  or  as  a  Justi- 
fication of  the  matters  complained  of  against 
respondents.     It  is  therefore  ordered  by  the 
court  that  a  writ  of  attachment  issue,  in  due 
form,  for  the  arrest  of  respondents,  and  each 
of  them,  and  that  they,  and  each  of  them,  be 
brought  forthwith  before  the  court,  that  it 
may  be  inquired  of  them  if  anything  further 
they  have  to  say  why  they  should  not  be 
found  and  adjudged  guilty  as  charged,  and 
punished  accordingly. 

Hayt,  Ch.  J.,  and  GoddarcU  J,,  concur 

in  the  foregoing  opinion. 

The  foregoing  opinion  haying  been  an- 
nounced, the  writ  of  attachment  was  issued, 
and  respondent  Stapleton  was  brought  before 
the  court  in  obedience  thereto.  In  behalf  of 
respondent  Cooper,  it  was  said  by  his  counsel 
that  he  was  temporarily  absent  from  the  state 
and  leave  and  time  were  asked  in  behalf  of 
respondents  to  present  something  further  In 
writing  in  their  behalf.  A  brief  time  was 
granted,  and  thereupon  respondent  Stapleton 
presented  the  following : 

"Comes  now  William  Stapleton,  respond* 
ent  above  named,  and  for  further  answer  and 
explanation  touching  the  offense  whereof,  by 
the  opinion  of  this  honorable  court,  he  has 
been  adjudged  guilty,  respectfully  submits 
the  following :  .  That  he  has  read  the  opin- 
ion heretofore  in  this  cause  filed,  and  is  now 
convinced  that  the  objectionable  language 
referred  to  therein  was  fairly  and  reasonably 
open  to  the  construction  put  upon  it  by  this 
honorable  court  though  no  such  construction 
was  intended  or  thought  of  whefi  the  same 
was  written  and  published.  That  he  does 
not  believe,  and  never  did  believe,  that  this 
court,  or  any  member  thereof,  was  in  any 
manner  improperly  influenced  In  the  Connors 
case,  or  in  any  other  case.  That  the  articles 
referred  to  in  the  opinion  were  written  hast* 
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ily,  incident  to  the  hurry  of  the  publication 
^i  a  morning  paper,  and  at  a  time  when 
there  was  intense  feeling  occasioned  b^  the 
action  of  a  member  of  the  city  council  of 
Denver  in  the  organization  of  the  board  of 
^ildermen.  That  the  purpose  of  these  articles 
was  solely  to  call  public  attention  to  the  con- 
•duct  of  parties  occupying  no  official  position 
whatever  in  connection  with  this  court,  and 
to  prevent  further  improper  influence  upon 
the  organization  of  said  board  of  aldermen. 
That  there  was  no  intention  to  reflect  in  any 
manner  upon  this  court,  or  upon  any  member 
•thereof.     That  he  very  much  regrets  having 

f»ermitted  the  publication  of  language  seem- 
ngJy,  though  unintentionally,  calculated  to 
question  the  motive  or  independence  of  this 
•court,  or  the  honorable  Justices  composing 
the  same.  That  there  was  no  desire  what- 
-ever  to  interfere  in  the  slightest  degree  with 
the  due  and  proper  administration  of  justice. 
That  respondent  realizes  the  great  importance 
•of  having  a  pure,  unimpeded,  and  dignified 
administration  of  justice  by  this  and  all  other 
•courts.  That  neither  respondent,  nor  any  one 
-else  connected  with  the  ownership,  publica- 
tion, or  management  of  said  paper,  has  ever 
intentionally  or  knowingly  consented  to  the 
insertion  therein  of  matter  in  any  way  tend- 
ing to  annoy  or  embarrass  this  court' in  the 
^rformance  of  its  judicial  duties,  and  that, 
in  connection  with  the  subject-matter  of  the 
articles  in  question,  there  was  never  any  jus- 
tification for  adverse  criticism  of  this  court, 
or  for  reflection  upon  the  conduct  of  either 
of  its  members.  Upon  the  foregoing  state- 
ment, and  the  other  matters  herein  appearing 
of  record,  respondent  respectfully  submits  to 
the  finding  and  judgment  of  the  court. 

"William  Staplbtok. 
"State  of  Colorado,  County  of  Arapahoe,— 
as. :  Subscribed  and  sworn  to  by  the  said 
William  Stapleton,  respondent  In  the  above- 
on  titled  cause,  before  me,  a  notary  public  In 
and  for  said  county  and  state,  this  'l8th  day 
of  May,  1803.  [Seal.]  Ctrus  E.  Coofeb, 
Notary  Public* 

Per  Curiam: 

In  view  of  the  acknowledgment,  retrac- 
tion, and  regrets  now  expressed  by  Mr.  Sta- 
pleton in  writing,  and  under  his  oath,  ac- 
oompanied  by  the  assurance  that  the  matters 


thus  expressed  will  be  published  by  him  as 
widely  and  as  conspicuously  as  the  articles 
complained  of,  it  is  the  opinion  of  the  court 
that  in  tlie  present  instance  further  proceed- 
ings against  him  are  unnecessary,  and  that 
severity  of  punishment  is  not  required.  It 
is  therefore  ordered  by  the  court,  all  the 
justices  concurring,  that  this  proceeding  be 
dismissed,  as  to  Mr.  Stapleton,  and  that  he 
be  discharged  upon  payment  by  him  of  his 
share  of  the  costs  herein,  and,  further,  that 
the  proceeding  stand  continued,  as  to  re- 
spondent Cooper,  until  such  time  as  he  can 
be  brought  before  the  court. 

Subsequently,  respondent  Cooper,  by  leave 
of  the  court,  presented  his  further  answer 
under  oath,  which,  omitting  the  formal 
parts,  was  as  follows:  "That  this  respond- 
ent did  not  cause  or  procure  the  publication 
of  any  of  the  objectionable  articles  mentioned 
in  this  proceeding,  and  that  he  had  no 
knowledge  whatever  of  any  or  either  of  them 
until  after  the  same  had  been  published  in 
the  Republican;  that  he  did  not  nor  has  he 
ever  approved  of  said  articles,  or  either  of 
them,  so  far  as  the  same  have  any  reference 
whatever  to  this  honorable  court;  that  he 
very  much  regrets  the  publication  of  lan- 
guage seemingly,  though  unintentionally, 
calculated  to  question  the  motive  or  inde- 
pendence of  this  court,  or  the  honorable  jus- 
tices composing  the  same ;  that  this  respond- 
ent has  no  desire  whatever  to  interfere  in  tbo 
slightest  degree  with  the  due  and  proper  ad- 
ministration of  justice,  and  that  he  realizes 
the  importance  of  having  a  pure,  unimpeded, 
and  dignified  administration  of  justice  by 
this  ana  all  other  courts ;  that  this  respond- 
ent has  never  Intentionally  or  knowingly 
consented  to  the  Insertion  in  said  paper  of 
matter  in  any  way  tending  to  annoy  or  em- 
barrass this  court  in  the  performance  of  its 
judicial  duties ;  and  that,  in  connection  with 
the  subject-matter  of  the  articles  in  question, 
there  never  was,  as  respondent  believes,  any 
justification  for  adverse  criticism  of  this 
court,  or  for  reflection  upon  the  conduct  of 
either  of  its  members.** 

And  thereupon  it  was  ordered  that,  upon 
the  payment  of  the  residue  of  the  costs  here- 
in, Mr.  Cooper  be  discharged,  and  this  pro- 
ceeding dismissed. 


NEBRASKA  SUPREME  COURT, 


Otto  LOBECK,  Admr.,  etc.,  of  0.  A.  Fried, 

Deceased,  Appt, 

«. 

XEE-CLARKE-ANDREESEN        HARD- 
WARE CO.  et  al. 


(. 


.Neb.. 


^1*   Upon  the  dlssoliiticm  of  a  partnar- 

*HeadDotia  by  Utak,  0. 


■hip  flnn  by  the  death  of  one  of  tie 
members  the  survivlnfir  partners  may  carry  on 
the  same  line  of  business  at  the  same  place  as 
was  transacted  the  firm  business,  without  liabil- 
ity to  account  to  the  le^al  representative  of  the 
deceased  partner  for  the  Rood-will  of  said  firm, 
in  the  absence  of  their  own  agreement  to  the 
contrary. 

8*  Where  the  legml  representative  of  a 
deceased  member  of  a  partnership 
firm,  as  sneh*  withont  woi^s  of  limita- 
tion* Joins  in  the  sale  of  all  the  stock  and 


NOTB.— In  connection  with  the  above  ease  as  to 
vCood-wUI  of  a  partnership  dissolved  by  death  of  a 
"partner,  see  the  note  to  Yonderbank  y.  Sob  mitt 

mua  A. 


(La.)  15  L.  R.  A.  402,  in  respect  to  the  business  nams 
of  a  firm  as  part  of  the  good-wlli. 
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flztures  of  such  firm  to  the  surviving  mombers 
thereof,  such  legal  representative  cannot  main- 
tain an  action  against  euch  survivors  for  the 
good- will  of  said  firm,  or  for  any  portion  thereof. 

(June  6, 1883.) 

APPEAL  by  plaiotiff  from  a  JudgmeDt  of 
the  District  Court  for  Douglas  Couuty 
in  favor  of  defendaiits  id  an  action  brought  to 
compel  defendaDts  to  account  for  decedent's 
share  of  the  good- will  of  a  business,  which 
has  been  carried  on  by  a  firm  of  wbicl^  dece- 
dent was  a  partner  during  his  lifetime,  and 
to  continue  which  the  defendant  corporation 
was  organized.    Affirmed, 

The  facts  are  stated  in  the  commissioner's 
opinion. 

MesBTi,  Cowin  ft  McHaffh  and  Oreg^- 
oryf  Day  ft  Day,  for  appellant: 

The  contract  by  its  term  precludes  the  con- 
Btruction  that  the  good-will  was  to  be  included 
in  the  price  affixed  to  the  stock,  for  it  pro- 
Tides  that  the  stock  should  be  inventoried  with 
freight  added;  for  under  that  well-known  rule 
of  interpretation,  that  when  the  method  of 
doing  a  thing  is  specified  it  carries  with  it  the 
preclusion  of  any  other  method  as  fully  as  if 
specifically  stated. 

The  contract  taken  in  itself  designates  the 
good-will  as  property,  as  a  thing  of  value,  to 
be  by  and  of  itself  inventoried  at  its  market 
value  as  distinctly  and  definitely  as  that  of  the 
stock  and  fixtures  named  therein. 

Good -will  is  a  proper  subject  of  sale  or  be- 
quest, and  passing  to  the  owner  or  assignee 
in  bankruptcy. 

Greenhood,  Pub.  Pol.  p.  729:  JBheppard  ▼. 
Boggs,  9  Neb.  258;  Wallingford  v.  Burr,  15 
Neb.  204,  17  Neb.  187;  Austen  v,  Bo^/a,  4  Jur. 
N.  S.  719. 

The  good- will  does  not  survive,  but  is 
partnership  property;  if  not  disposed  of  by 
consent  It  must  be  sold  like  other  partnership 
effects. 

Dougherty  v.  Van  Noitrand,  Hoffm.  Cb.  68, 
6  L.  eJ.  1000;  Lindley,  Partn.  p.  448;  HaU  v. 
Bairowft,  4  De  G.  J.  &  8.  150. 

This  contract  must  be  interpreted  also  in  the 
light  that  the  administrator  of  the  estate  of  C. 
A.  Fried  became  a  tenant  in  common  with 
the  surviving  partners  in  the  copartnership 
estate. 

And  such  a  contract  made  by  him  with  the 
surviving  partners  in  the  absence  of  fraud  or 
mistake  would  be  binding  upon  all  the  parties 
and  upon  all  persons  claiming  through  them. 

Sage  v.  Woodin,  66  N.  Y.  578;  Lindley. 
Partn.  p.  614;  Smith  ▼.  Everett,  27  Beav.  446. 

There  could  have  been  no  misunderstanding, 
but  these  defendants  regarded  themselves  as 
liable  to  the  plaintiff  for  one  fourth  the  value 
of  the  good- will  of  Lee,  Fried  &  Co. 

Singer  Mfg.  Go.  v.  Boggett,  16  Neb.  609; 
Bodge  County  Sc/iool  Bist,  No.  8  v.  Bates,  18 
Neb.  53. 

Mr.  John  L.  Webster,  for  appellees: 

The'contract  of  December  80,  1887,  recites 
that  the  ''corporation  agrees  to  buy  the  stock, 
...  as  per  inventory,  taken  between  Decem- 
ber 26  and  December  81,  1887."  This  is  a  re- 
cital that  the  inventory  had  been  taken.  It 
appears  that  in  the  setting  down  of  the  items  to 
be  valued,  that  tlie  good- will  was  not  so  set 
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down  as  a  separate  item  for  separate  Talna- 
tion.  From  all  that  appears  in  the  petitioi> 
Lobeck  knew  that  fact  when  he  signed  the 
contract,  and  he  was  satisfied  with  the  prices- 
put  down  in  the  inventory. 

There  is  no  averment  of  fraud  or  matoal 
mistake,  Lobeck  by  diligence  or  care  could, 
have  ascertained  the  mistake  if  one  existed. 
Lobeck  had  a  statement  showing  a  stated  ao 
count  of  his  interest  in  the  firm  assets. 

2  Bates,  Partn.  §  958;  Sieltheimer  v.  Kiliip, 
75  N.  Y.  286. 

Lobeck  recognized  and  ratified  the  transfer 
of  the  property  bv  the  surviving  members  of 
the  firm,  to  defendant  corporation,  on  the- 
basis  of  that  inventory. 

Co^  V.  Hatfield,  46  N.  Y.  588;  Van  Trott 
v.  Wieae,  86  Wis.  439. 

Without  some  allegation  of  actual  fraud  or 
collusion,  or  mistake,  to  justify  such  an  open- 
ing up  of  the  inventory,  the  action  cannot  be 
maintained. 

Stettheimer  v.  KtUip,  supra;  8  Pom.  £q. 
Jur.  §  1876:  Story,  Eq.  §  151. 

Good- will  is  not  a  subject-matter  of  separate- 
inventory. 

Parsons,  Partn.  p.  274;  Baxter  v.  Connciy^ 
1  Jac.  &  W.  680;  Thaekraifs  App,  75  Pa, 
132;  2  Bates.  Partn.  §  661;  JSammelsberg  v. 
Mitchell,  29  Obio  St.  22;  Chicayo  L.  Ins.  Go. 
V  Auditor  of  Public  Account*,  101  HI.  82;. 
Spring  Valley  Water  Worksy.  SchotOer,  62  Cal. 
69,  118;  Chicago  v.  Oarrity,7  III.  App.  474;. 
Mitchell  V.  Bead,  84  N.  Y.  556;  Chisaum  ▼. 
Beu}ea,  5  Russ.  29;  Bougherty  v.  VanNostrand, 
Hoffm.  Ch.  68,  6  L.  ed.  1066:  EUioVa  App.  60 
Pa.  161;  Wedderburn  v.  Wedderburn,  22  Beav. 
84. 

In  the  cases  where  the  courts  have  held  tbe- 
good- will  to  be  a  valuable  interest,  and  ordered 
the  same  to  be  sold  for  the  benefit  of  ihe  firm., 
it  has  been  by  a  sale  of  the  business  itself,  and 
not  by  a  separate  appraisement  and  sale  of  the 
good- will  as  an  individual  item  of  property. 

WiUiama  v.  Wilaon.  4  Sandf.  Ch.  379,  7  L. 
ed.  1141;  EMenv.  IPMakin,  1  Pars.  Sel.  Eq. 
Cas.  270:  Collyer,  Partn.  80;  McFarUnd  v. 
Stewart,  2  Watts,  111,  26  Am.  Dec.  109;  Tt/r- 
ncr  V.  Major,  8  Giff.  442;  Ler^  v.  "Walker,  L. 
R.  10  Ch.  Div.  486;  Muasdman^s  App.  02  Pa. 
81,  1  Am.  Rep.  882. 

The  good- will  of  the  firm  passed  to  the  sur- 
vivors of  the  firm  on  the  death  of  Fried.  The 
plaintiff  had  no  interest  therein. 

8  Kent,  Com.  p.  64,  citing  Hammond  v. 
Bouglaa,  6  Ves.  Jr.  589;  Farr  v.  Pearee.  $ 
Madd.  74;  Ijeioia  v.  Langdon,  7  Sim.  421;  Par- 
sons, Partn.  p.  274;  Bobertaon  y.  Quiddingfon, 
28  Beav.  529. 

The  surviving  members  of  the  firm  had  the 
le^al  right  to  dispose  of  the  good-will,  together 
with  the  property,  upon  such  terms  as  they 
should  think  proper,  and  Lobeck  would  l>e 
bound  by  the  disposition,  unless  the  defend- 
ants were  guilty  of  fraud. 

Anderson  v.  Ackerman,  88  Ind.  485;  Miller 
V.  Jonea,  89  III  60;  Barry  v.  Brigga,  22  Mich. 
205. 

Under  the  contract,  surviving  members  of 
the  firm  were  to  determine  the  value  of  the 
good- will,  if  any,  likewise  the  manner  in  which, 
the  same  was  to  be  inventoried. 

The  title  to  the  whole  property,  including 
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<h«  good-will,  went  to  the  defendaDt  corpora- 
tion, under  the  bill  of  sale  of  January  16, 1888, 
and  such  sale  is  binding  upon  the  plalntiif. 

Lobeck  must  stand  by  that  contract  of  sale, 
^OT  offer  to  rescind,  and  return  the  $6,000  re- 
-<:eived  by  him. 

Van  Tratt  ▼.  Wiem,  86  Wis.  489;  Maison  ▼. 
Btmet,  1  Denio,  69.  48  Am.  Dec.  651;  CM  y. 
Batfrld,  46  N.  Y.  688;  Voorhee9  v.  Earl,  2 
Hill.  288.  88  Am.  Dec.  688;  Bogan  ▼.  Weyer, 
^  Hill,  889;  Hammond  y.  Pennock,  61 N.  Y.  168; 
Xaiham  ▼.  Hicky,  21  La.  Ann.  426;  Wilbur  v. 
Flood,  16  Mich.  40;  Woodburyy,  Woodbury,  47 
2^.  H.  11,  90  Am.  Dec  666:  Downer  ▼.  Smith, 
^  Vt.  1.  76  Am.  Dec  148;  Eoan9  T.  Qaie,  17 
If.  H.  678,  48  Am.  Dec.  614. 

The  rescission  must  be  in  toto,  and  property 
Teceived  under  the  rescinded  contract  must  tie 
returned,  and  the  adverse  party  put  as  far  as 
possible  in  ttatu  qrio,  whatever  may  be  the 
ground  of  rescission. 

Conner  y.  Bendsreon,  16  Mass.  819,  8  Am. 
Dec  108;  Carneal  v.  May,  2  A.  E.  Marsh.  687, 
12  Am.  Dec.  463;  Durrettr.  Simpeon,  8  T.  B. 
Hon.  617, 16  Am.  Dec  116;  Southern  L.  Ins, 
<Si  T.  Go.  V.  Lanier,  6  Fla.  110,  68  Am.  Dec. 
448;  Perley  y.  BnUh,  28  Pick.  288,  84  Am. 
I>ec  66:  Kimball  v.  Cunningham,  4  Mass.  602, 
S  Am.  Dec.  280;  Fay  y.  Oliver,  20  Vt.  118,  49 
Am.  Dec  764;  Jenninge  y.  Oage,  18  111.  610. 
-S6  Am.  Dec.  476;  Emereon  y.  McNarama,  41 
He.  666;  Ketabrook  y.  Swett,  116  Mass.  808; 
€ook  y.  Oilman,  84  N.  H.  666. 

It  is  too  late  to  put  the  party  in  etatu  quo  at 
-the  time  of  trial 

Berman  v.  Baffenegger,  64  Cal.  161. 

The  failure  to  offer  to  return  the  considera- 
tion received  will  be  treated  as  an  affirmance 
of  the  contract 

Sanborn  v.  Oegood,  16  N.  H.  112;  Ayere  y. 
Betoett,    19  Me.    281;  Rowley  v.   Bigelow,  12 
Pick.  807,  28  Am.  Dec  607;  Bigelow,  Fr.  p. 
-410. 


i»  (7.,  filed  the  following  opinion: 
In'  the  month  of  March,  1881,  Henry  J. 
Lee,  C.  A.  Fried,  E.  M.  Andreesen,  and  H. 
T.  Clarke  entered  into  a  written  agreement 
whereby  they  associated  themselves  as  part- 
ners under  the  firm  name  of  Lee,  Fried  &  Co. , 
for  the  purpose  of  dealing  at  wholesale  in 
nails,  hardware,   and  tinners'  stock.    This 

Sartnership  business  was  to  commence  in 
[arch,  1881,  and  to  expire  January  1,  1888, 
probably  upon  the  same  terms  as  provided  in 
^«aid  contract,  though  we  find  in  the  record 
no  direct  evidence  of  any  agreement  as  to 
«uch  continuance.  The  business  was  carried 
•on  by  the  firm  of  Lee,  Fried  &  Co.  until  the 
-death  of  C.  A.  Fried,  which  occurred  August 
16,  1887.  Indeed,  even  then  matters  contin- 
ued as  before,  except  that  Otto  Lobeck,  hav- 
ing qualified  as  executor  of  the  estate  of  C. 
A.  Fried,  acted  in  place  of  said  decedent. 
On  the  80th  day  of  December,  1887,  Henry 
J.  Lee,  Henry  T.  Clarke.  Edward  M.  An- 
dreesen, and  one  John  T.  Clarke  entered  into 
«  written  contract  to  which  said  executor, 
as  such,  was  a  party,  of  which  contract  the 
following  is  a  copy:  "This  contract,  made 
on  the  29th  day  of  December,  A.  D.  1887,  by 
and  between  the  survlvinff  partners  of  the 
firm  known  SA  Lee,  Fried  &  Co.,  to  wit, 
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Henry  J.  Lee,  Henry  T.  Clarke,  Edward  M. 
Andreesen,  and  Otto  Lobeck,  executor  of  the 
estate  of  C.  A.  Fried,  deceased,  parties  of 
the  first  part,  and  Henry  J.  Lee,  Henry  T. 
Clarke,  Edward  M.  Andreesen,  and  John  T. 
Clarke,  parties  of  the  second  part,  witnes- 
seth :  That  for  and  in  consideration  of  the 
covenants  hereinafter  contained,  to  be  kept 
and  performed  by  the  respective  parties  to 
this  contract,  the  parties  of  the  second  part 
agi^ee  to  form  a  corporation  prior  to  January 
2d,  A.  D.  1888,  to  be  known  as  Lee-Clarke- 
Andreesen  Hardware  Company,  for  the  pur- 
pose of  conducting  a  general  hardware  busi- 
ness. The  said  parties  of  the  first  part  agree 
to  sell  to  such  corporation,  when  formed,  and 
said  parties  of  the  second  part,  as  such  cor- 
poration, agree  to  buy,  the  stock,  fixtures, 
and  good- will  of  the  business  owned  and 
conducted  by  the  former  firm  of  Lee,  Fried 
&  Company  at  the  market  value  thereof,  as 
per  inventory  taken  between  December  26th 
and  December  81st,  A.  D.  1887;  said  stock 
to  be  inventoried  with  freight  added.  The 
said  parties  of  the  second  part,  as  such  cor- 
poration, agree  to  pay  and  the  said  parties 
of  the  first  part  agree  to  accept  therefor  stock 
in  said  corporation  at  par  value  or  part  cash 
at  the  option  of  said  corporation ;  said  trans- 
fer to  take  place  January  1  or  2.  A.  D.  1888. 
The  said  parties  of  the  first  part  agree  to  pay 
all  outstanding  indebtedness  of  said  firm. 
The  said  parties  of  the  second  part,  as  such 
corporation,  agree  to  make  collection  of  all 
outstanding  accounts  of  said  old  firm  with- 
out costs  to  said  parties  of  the  first  part, 
unless  for  extraordinary  expenses,  such  as  at- 
torneys' fees,  court  costs,  etc.  ;  said  collec- 
tions, when  made,  to  be  turned  over  to  said 
parties  of  the  first  part,  or  an  authorized  rep- 
resentative, and  to  be  used  in  paying  the  li- 
abilities of  the  old  firm  of  Lee,  Fried  &  Co. 
And  the  parties  of  the  first  part  agree  among 
themselves  that  the  stock  in  said  corporation 
received  in  payment  for  the  stock,  fixtures, 
and  good-will  of  said  partnership  shall  be 
apportioned  and  partitioned  among  the  sur- 
viving member  of  said  firm  and  the  executor 
of  C.  A.  Fried  deceased,  according  to  their 
interest  in  the  partnership,  as  the  same  may 
appear  from  the  books  of  account  of  said 
partnership:  provided,  however,  that  if  the 
said  Otto  Lobeck,  executor  of  the  estate  of 
C.  A.  Fried,  deceased,  shall  elect  to  receive 
money  in  lieu  of  said  stock  for  the  interest 
of  his  decedent  in  said  partnership,  then  the 
other  members  of  said  partnership,  to  wit, 
Henry  J.  Lee,  Henry  T.  Clarke,  and  Edward 
M.  Andreesen,  shall  purchase  from  said  Lo- 
beck the  amount  of  stock  in  said  corporation 
to  which  his  decedent  would  be  entitled  as 
a  member  of  said  partnership,  at  its  par 
value,  each  an  equal  one  third  of  said  stock, 
to  be  paid  for  therefor  in  money.  Witness 
our  hands  this  dOth  day  of  December,  A.  D. 
18HB7.  Lee,  Fried  &  Company,  Henry  J. 
Lee,  Lee,  Fried  &  Co.,  Henry  T.  Clarke, 
Edward  M.  Andreesen,  Otto  Lobeck,  admin- 
istrator with  will  attached,  parties  of  the 
first  part.  Henry  J.  Lee,  Henry  T.  Clarke, 
Edward  M.  Andreesen,  John  T.  Clarke,  par- 
ties of  the  second  part. " 
Consistently  with  the  terms  of  the  abow 
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contract,  the  said  Henry  J.  Lee,  Henry  T. 
Clarke,  Edward  M.  Andreesen,  and  John  T. 
Clarke  ori;anized  a  corporation  under  the 
name  of  Lee-Clarke-Andreesen  Hardware 
Company,  which  took  possession  of  the  en- 
tire property  invoiced  as  described  in  the 
aforesaid  written  agreement  and  the  bill  of 
sale,  executed  January  16,  1888,  of  which  the 
following  is  a  copy:  ''Enow  all  men  by 
these  presents,  that  for  a  valuable  considera- 
tion we,  Henry  J.  Lee,  Henry  T.  Clarke,  and 
Edward  M.  Andreesen,  surviving  partners 
of  the  late  firm  of  Lee,  Fried  &  Company, 
have  bargained  and  sold,  and  by  these  pres- 
ents do  bargain  and  sell,  unto  the  Lee-Clarke- 
Andreesen  Hardware  Company  the  stock  of 
hardware,  warehouse,  ana  fixtures  of  said 
late  firm  according  to  the  inventory  taken 
between  December  26th  and  December  81st, 
1887,  amounting  to  $198,486.75,  together 
with  the  good- will  of  the  business  of  said 
late  firm ;  to  have  and  to  hold  the  said  prop- 
erty and  good -will  unto  the  said  Lee-Clarke- 
Andreesen  Hardware  Company,  its  successors 
and  assigns,  forever.  This  bill  of  sale  be- 
ing made  in  execution  of  said  contract  dated 
December  29th,  1887,  for  the  sale  of  said 
property.  Witness  our  hands  this  16th  day 
of  January,  1888.  Lee,  Fried  &  Co.  Edward 
•  M.  Andreesen.  H.  T.  Clarke.  H.  J.  Lee." 
It  does  not  satisfactorily  appear  why  the 
above  bill  of  sale  was  not  signed  by  Otto 
Lobeck,  as  the  representative  of  C.  A.  Fried, 
for,  while  it  purports  to  be  made  to  carry 
into  execution  the  written  contract  of  date 
December  29,  1887,  in  which  said  Lobeck, 
in  his  representative  capacity,  appeared  as 
one  of  the  parties  of  the  first  part,  he  seems 
by  common  consent  to  have  been  omitted 
from  even  mention  in  the  bill  of  sale.  It 
might  l>e  inferable  from  the  draft  of  date 
December  81,  1887,  made  by  Otto  Lobeck  as 
administrator  of  C.  A.  Fried 's  estate,  upon 
the  firm  of  Fried  &  Co.  in  favor  of  C.  O. 
Lobeck,  for  $5,000,  that  the  said  adminis- 
trator had  elected  to,  and  had  thereby  in 
part  consummated  his  said  election  to,  with- 
draw from  said  firm.  If  this  satisfactorily 
appeared,  the  determination  of  this  appeal 
would  be  much  simplified.  As  the  evidence 
does  not  explain  the' nonjoinder  of  Lobeck  as 
administrator  in  the  bill  of  sale,  and  as  it 
does  not  point  to  sufficient  certainty  of  in- 
tent to  warrant  placing  great  stress  upon  it, 
the  bill  of  sale  will  be  assumed  to  have  been 
made  in  execution  of  the  contract  entered 
into  on  December  29,  1887,  and  upon  that 
assumption  the  rights  of  the  parties  will  fane 
considered,  without  reference  to  said  draft. 
This  action  was  brought  in  the  district 
court  of  Douglas  county  by  Otto  Lobeck,  as 
the  representative  of  C.  A.  Fried,  against 
the  Lee-Clarke-Andreesen  Hardware    Com- 

gany,  Henry  J.  Lee,  Henry  T.  Clarke,  and 
Id  ward  M.  Andreesen.  Tne  prayer  of  the 
petition  was  that  said  defendants  be  required 
to  make  a  just  and  fair  inventory  and  valua- 
tion of  the  good- will  acquired  as  above  de* 
scribed,  and  be  required  to  account  for  the 
same,  either  by  the  issuance  of  stock  or  in 
money,  as  to  the  court  should  seem  equitable 
and  proper,  and  for  such  other  and  further 
relief  as  to  the  court  might  seem  meet    The 

2dL.aA. 


answer,  in  addition  to  other  denials,  wbick 
need  not  be  detailed,  denied  that  the  good- 
will was  of  any  value,  but  alleged  that  it 
passed  iocidentally  with  the  stock  of  goods 
purchased;   that  the   invoice  coyered   such 
^ood-will ;  and  that,  by  said  executor  hav- 
ing accepted  payment  on  account  of  the  in- 
terest of  the  estate  of  his  decedent  under  th» 
terms  of  said  written  agreement,  he  was  es- 
topped to  make  claim  for  the  value  of  the 
food-will  of  the  firm  of  Lee,  Fried  &  Co. 
'here  was  a  reply,  which  was  in  substance 
a  denial  of  the  various  affirmative  matters 
pleaded  in  the  answer.     On  the  lltb  day  of 
February,  1891,  a  trial  was  liad  to  the  c»uit, 
upon  which  the  court  found  for  the  defend- 
ants,  and  adjudged  that  the  cause  be  dis-^ 
missed  for  want  of  equity,  and  that  said  de* 
fendants  recover  their  costs.    During  the  trial 
of  the  case  plaintiff  offered  to  show  the  yalae 
of  the  good-will  of  the  firm  of  Lee,  Fried  & 
Co.  as  a  fact  independent  of  and  in  addition 
to  the  price  paid  tor  the  merchandise  of  said 
firm  purchased  by  the  defendants.    This  offer 
of  evidence  was  refused,  and  in  yarious  ways 
the  questions  which  shall  now  be  considered 
were  properly  presented  for  adjudication. 
These  involve  the  construction  of  the  con* 
tract  between  plaintiff  and  the  other  parties 
to  the  above  contract,   and  the  respective 
rights  and  remedies  of  such  parties,  with 
reference  to  the  good- will  of  the  firm  of  Lee, 
Fried  &  Co.     Only  one  member  of  the  firm 
of  Lee,  Fried  &  Co.  had  died  at  the  date  of 
the  above  contract,  and  his  executor,  with 
the  other  members  of  said  firm,  constituted 
the  parties  of  the  first  part.     The  parties  of 
the  second  part  were  the  surviving  members 
of  the  firm  of  Lee,  Fried  &  Co.  and  John  T. 
Clarke.     The  subject-matter  of  this  contract 
was  '*the  stock,  fixtures,  and  good-will  of 
the  business  owned  and  conducted  by  the 
former  firm  of  Lee,  Fried  &  Co. "    The  price 
to  be  paid  was  the  market  value  of  the  sub- 
ject-matter of  the  contract,  to  be  determined 
as  per  inventory  therein  described  :  said  stock, 
to  be  inventoried  with  freight  added.     This 
contract,   however,  did  not  contemplate  the 
purchase  by  the  parties  of  the  second  part, 
as  individuals,  of  the  subject-matter  there- 
of, but  that  such  purchase  should  be  made 
by  them  as  a  corporation  to  be  formed  there- 
after, under  the  name  of  the  Lee-Clarke-An-^ 
dreesen  Hardware  Company.     Another  pe- 
culiarity of  this  contract  was  in  the  media 
of  payment.     The  consideration  recited  was- 
the  keeping  and  performing  of  certain  con- 
ditions.  which  were,  payment  either  wholly 
or  partly  in  stock  of  the  corporation  contem- 
plated at  its  par  value,  and  the  balance  in 
cash,  at  the  option  of  said  corporation,  and 
the  payment  of  all  outstanding  debts  and  the 
collection  of  all  outstanding  accounts  of  the 
firm  of  Lee,  Fried  &  Co.     After  providing 
for  payments  and  collections  as  above,  the 
parties  of  the  first  part— Henry  J.  Lee,  Henry 
T.  Clarke,  Edward  M.  Andreesen,  and  Otto 
Lobeck,    executor  of  the  estate  of  C.   A. 
Fried — agreed  among  themselves  that  such 
stock  as  should  be  issued  by  the  proposed 
corporation  in  payment  for  the  stock,  fix- 
tures,   and   good- will   of  said    partnershi]^ 
should  be  apportioned  and  partitioned  among^ 
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the  miryiying  members  of  said  finn  of  Lee, 
Filed  &  Co.  and  the  executor  of  C.  A.  Fried 
deceased,  accordlDg  to  the  interest  of  each  in 
the  partnership  as  such  interest  appeared  by 
the  books  thereof,  proyided,  that  if  said  ex- 
ecutor elected  to  receive  money  in  lieu  of 
stock  for  the  interest  of  C.  A.  Fried,  then 
that  Henry  J.  Lee,  H.  T.  Clarke,  and  Ed- 
-ward  M.  Andreesen  should  purchase  from 
said  executor  the  share  of  stock  to  which,  as 
such  executor,  he  would  bo  entitled  at  its 
par  value. 

From  this  synopsis  it  is  eyident  (aside 
from  paying  the  indebtedness  of  the  firm  of 
Lree,  Fried  &  Co.,  and  making  collections 
of  its  outstanding  accounts  for  that  purpose) 
that  each  of  the  said  first  parties  to  said  con- 
tract agreed  to  accept  payment  for  the  prop* 
erty  inventoried  in  the  stock  of  the  proposed 
corporation,  or  partly  in  stock  and  the  bal* 
ance  in  money,  at  said  proposed  corporations' 
option.  Among  themselves,  the  parties  of 
the  first  part  further  agreed  that,  in  event 
payment  should  be  made  in  the  stock  of  said 
proposed  corporation,  it  should  be  diyided 
in  a  certain  manner,  with  the  proviso,  how- 
eyer,  that,  if  the  executor  of  C.  A.  Fried 
should  elect  to  receive  money,  rather  than 
stock,  each  of  the  other  parties  of  the  first 
part  would  pay  him  in  cash  one  third  of  the 
par  yalue  of  said  stock.  This  action  was 
brought  against  the  Lee- Clarke- Andreesen 
Hardware  Company,  Henry  J.  Lee,  Henry 
T.  Clarke,  and  Edward  M.  Andreesen. 
There  is  no  averment  in  the  petition  of  any 
demand  for  the  delivery  to  plaintiff  of  stock 
by  the  Lee-Clarke-Andreesen  Hardware  Com- 
pany, nor  of  a  refusal  by  that  corporation  to 
issue  stock  alone,  or  make  payment  partly 
in  its  stock  and  partly  in  money,  as  pro- 
vided in  said  agreement.  The  complaint  of 
yiolations  of  the  above  contract  is  made  solely 
as  against  Henry  J.  Lee,  Henry  T.  Clarke, 
and  Edward  M.  Andreesen ;  the  said  hard- 
ware company  being  only  incidentally  men- 
tioned as  having  ratified  said  contract,  and 
assumed  all  the  rights  to  and  secured  all  the 
benefits  thereof  by  taking  possession  of  all 
the  property,  assets,  and  estate  of  the  former 
tirm  of  Lee,  Fried  &  Co.,  by,  through,  and 
under  said  contract,  and  appropriating  the 
stock,  fixtures,  srood-will,  and  certain  lease- 
hold interests  and  estates  of  said  firm  of  Lee, 
Fried  &  Co.  for  the  purpose  of  specially 
protecting  and  securing  the  full  benefits  of 
the  good- will  of  the  last- mentioned  firm,  and 
as  having  appropriated  the  same  to  their 
own  use  and  beiioof  exclusively.  As  the 
antecedent  portion  of  the  last  paragraph  had 
reference  solely  to  the  above  corporation,  it 
is  probable  that  the  closing  sentence  was* in- 
tended to  be  limited  in  like  manner,  though 
it  is  spoken  of  in  the  plural  number.  How- 
eyer  that  may  be,  it  is  clear  that  the  petition 

r predicated  plaintiff  *s  rights  upon  the  primary 
lability  of  the  surviving  members  of  the 
firm  of  Lee,  Fried  &  Co.,  and  as  whatever 
liability  may  be  found  to  exist  as  against 
the  Lee- Clarke- Andreesen  Hardware  Com- 
pany must  in  any  event,  under  the  averments 
of  the  petition,  be  secondary  and  only  col- 
lateral to  that  of  H.  J.  Lee,  H.  T.  Clarke, 
and  Edward  M.  Andreesen,  the  alleged  lia- 
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bility  of  these  three  last-named  parties  Uy 
the  estate  of  C.  A.  Fried  must  necessarily 
be  the  test  of  plaintiff's  right  of  recovery. 
As  the  judgment  prayed  was  for  the  value- 
of  the  "good- will"  of  the  firm  of  Lee,  Fried 
&  Co.,  it  may  not  be  without  profit  to  define 
that  term.     In  Douglierty  y.    Van  Nostrandt 
Hoffm.  Ch.  69,  6  L.  ed.  1066,  it  was  said : 
"The  good- will  of  a  trade  is  called  by  Lord 
Eldon  the  probability  that  the  old  customers 
will  resort  to  the  old  place.      Cruttwell  v. 
Lye,  17  Ves.  Jr.  846."    In  Parsons  on  Part- 
nership,  on  marginal   page  262,   the  term 
"good- will"   is  thus  discussed:     "It   is  & 
hope  or  expectation  which  may  be  reasonable- 
and  strong,  and  may  rest  upon  a  state  of 
things  that  has  grown  up  through  a  long 
period,  and  been  promoted  by  larire  expendi- 
tures of  money.     And  it  may  be  worth  all 
the  money  it  has  cost,  and  a  great  deal  more ; 
but  it  is,  after  all,  nothing  more  than  a  hope 
grounded  upon  a  possibility."    These  defini- 
tions have  reference  to  but  one,  though  tlie- 
gencrally  employed,  use  of  the  term  "good- 
will."    In  Lawson's  Rights,   Remedies  & 
Practice  (sec.  685),  the  same  form  of  good- 
will is  defined,  in  conjunction  with  which, 
however,  is  fouhd  another  meaning,  which 
must  be  taken  into  account  as  the  sense  of 
the  term  as  treated  of  in  one  class  of  adjudi* 
cated  cases,  of  which  dmith  v.    Walker,  5T 
Mich.  456,  is  an  example.     This  language 
(italicized  to  challenge  attention  to  the  su- 
peradded meaning)  is  employed  in  the  sec- 
tion above  referred  to:    **The  good-will  of 
a  business  is  defined  as  the  benefit  which 
arises  from  its  having  been  carried  on  for 
some  time  in  a  particular  house,  or  by  a 
particular  person  or  firm,  or  from  the  uae  of 
a  particular  trade-mark  or  tradename.     Its 
yalue  consists  in  the  probability  that  the  old 
customers  will  continue  to  be  customers,  not- 
withstanding a  change  in  the  firm  name  or 
place  of  business.    It  is  a  species  of  personal 
property."    Still  another  meaning  is  some- 
times included  in  the  definition  or  the  term 
"good-will,"  as  illustrated  by  the  following 
language,  quoted  from  Col  Iyer  on  Partner- 
ship, as  embodied  in  section  161 :    "The  term 
'good- will'  is  used  in  two  distinct  senses. 
It  is  applied  either  to  an  advantage  arising^ 
from   the  fact  of  sole  ownership  simply, 
without  reference  to  other  persons,  or  as  an 
advantage  arising  from  the  f«ct  of  sole  ovni- 
ership,    to  the  exclusion  of  other  persons. 
The  latter  species  of  good- will  is  founded 
on  special  contract,  ana  is  a  commodity  upon/ 
which  a  valuation  may  be  fixed.     Therefore 
the  interest  of  an  outgoing  partner  in  such 
good- will  may  be  valued  ana  assigned,  with 
the  rest  of  the  effects,  to  the  remaining  part- 
ner.    A  good- will  of  this  kind,  being  a  val- 
uable addition  to  a  trade,  and  arising,  as  it 
does,  in  contract,  must  be  created  hj  some 
appropriate  words.     It  cannot  be  implied 
from  the  general  words  'stock,  effects,'  etc. 
Therefore,  where  one  partner  had  agreed  ta 
sell  to  his  copartner  'his  inheritance  in  their 
nursery  for  £10,000,'  and  the  other  partner, 
in  answer  to  the  proposal,  wrote  as  follows  t 
'I  agree  to  give  you  £10,000,  as  you  men- 
tion, for  your  moiety  of  all  your  partnershifv 
premises,  stock,   business,   and  concern,'—^ 
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Lord  EldOB  held  that  the  purchaser  had  no 
right,  according  to  his  contract,  to  claim 
any  good- will  m  the  trade,  in  addition  to 
the  partnership  property  which  was  tbe  auh- 
ject  of  it,  except  wliat  wa^  the  necessary 
■effect  of  his  acquiring  the  sole  ownership  in 
the  property:  certainly  not  such  as  to  pre- 
-elude  the  seller  from  carrying  on  the  same 
trade  where  and  when  and  with  whom  he 
pleased."  In  section  09,  Story,  Partn.,  the 
generally  employed  definition  of  this  term 
IS  given,  after  which  occurs  the  following 
language:  ^But  the  term  'good-wiir  is 
sometimes  applied  to  another  case,  where  a 
retiring  partner  contracts  not  to  carry  on  the 
same  trade  or  business  at  all  within  a  given 
•distance.  This  is  an  Interest  which  may  be 
valued  between  the  parties,  and  may  there- 
fore be  assigned,  with  the  premises  and  the 
rest  of  the  effects,  to  the  remaining  partner, 
as  an  accompaniment  of  the  ordinary  good- 
will of  the  establishment.  Good- will,  in 
the  former  sense,  is,  therefore,  an  advanta|;e 
arising  from  the  mere  fact  of  sole  ownership 
^f  the  premises,  stock,  or  establishment, 
without  reference  to  other  persons  as  rivals ; 
and,  in  the  latter  sense,  as  an  advantage  aris- 
ing from  the  fact  of  excluding  the  retiring 
partner  from  the  same  trade  or  business  as  a 
rival." 

In  the  discussion  of  adjudicated  cases, 
there  has  not  always  been  kept  in  view, 
much  less  stated,  what  particular  form  of 
good-will  was  under  consideration.  For  in- 
stance, where  it  is  the  right  to  use  the  trade- 
mark adopted  and  made  valuable  by  a  firm 
-or  an  individual,  it  is  readilv  seen  that  It 
has  something  of  the  nature  ox  tangible  per- 
sonal property,  and,  as  such,  independently 
might  properly  be  subject  to  sale.  This 
form  of  property  is  frequently  protected  by 
injunction,  and  in  various  ways  is  treated 
as  one  form  of  good- will,  having  no  analogy 
to  that  form  under  consideration  in  the  case 
4it  bar.  Again,  the  t«rm  is  sometimes  ap- 
plied to  the  contract  obligation  to  refrain 
from  competition  by  a  retiring  partner  as 
against  the  other  members  of  the  firm,  either 
as  measured  by  the  extent  of  territory  or 
duration  of  time.  Such  an  advantage  as  this 
affords  may  be  of  great  value,  and,  havincr 
its  origin  in  contract,  and  being  founded 
upon  suflScient  consideration,  the  courts  rec- 
ognize, protect,  and  enforce  it.  Of  these 
forms  of  good -will  which  imply  a  monopoly 
such  as  the  courts  will  protect,  it  has  been 
said  that  good- will  may,  independently,  be 
transferred.  This  distinction  as  to  the  use 
of  the  term  ** good- will"  is  recognized  in 
the  above  text,  quoted  from  Story  and  from 
■Collyer  on  Partnership.  Speaking  generally, 
it  is  believed  it  will  be  found,  that  what- 
ever confusion  has  arisen  as  to  the  right  to 
transfer  good  will  specifically  and  independ* 
•ently  is  referable  simply  to  a  failure  to  dis- 
tinguish these  different  forms  of  good-will. 
As  to  that  form  which  must  alone  be  con- 
flidered  in  determining  this  case  there  is  no 
confusion  of  interpretation  nor  confiict  of  au- 
thorities. Treating  of  it  is  the  following 
language,  quoted  from  Collyer  on  Partner- 
ship (sec  163)  :  ''The  former  species  of 
good-will  is  clearly  not  founded  In  special 


contract,  but  in  a  combination  of  accidental 
circumstances,  as  tlie  existence  and  celebrity 
of  the  house,  the  skill  and  affluence  of  tlia 
trader,  or  the  prejudices  or  necessities  of  tho 
customers.  This,  therefore,  is  not  a  tangible 
interest.  It  is  not  a  commodity  on  which  a 
specific  value  can  be  placed,  or  for  which  a 
definite  allowance  can  be  made.  Therefore, 
upon  the  death  of  one  partner,  it  is  not  stock 
of  which  the  executor  of  a  deceased  partner 
can  compel  a  division,  unless  he  can  also 
compel  a  sale  of  the  whole  premises  and 
stock,  as  in  the  case  of  a  partnership  at  will. 
Under  these  latter  circumstances,  however, 
the  good -will  would  accompany  the  rest  of 
the  stock,  and  mi^ht  create  some  additional 
speculative  value  in  the  mind  of  a  purchaser. 
Accordingly,  a  court  of  equity,  in  this  and 
similar  cases,  would  so  treat  it  that  its  value 
should  be  felt  and  appreciated  by  all  parties 
interested  in  the  concern ;  and  therefore,  in 
decreeing  a  sale  of  the  entire  partnership, 
would  onler  the  sale  to  be  so  adjusted  as  to 
give  full  effect  to  the  value  of  the  good- 
will." 

In  the  case  of  Atuten  ▼.  Boys,  4  Jur.  X. 
S.  719,  where  plaintiff  sought  to  recover  the 
value  of  his  alleged  good- will  in  the  firm  of 
solicitors,  the  following  language  was  used 
by  Lord  OhanceUor  Chelmsford :  **  Where  a 
trade  is  established  in  a  particular  place,  the 
good- will  of  that  trade  means  nothing  more 
than  the  sum  of  mone^  which  any  person 
would  be  willing  to  give  for  the  chance  of 
being  able  to  keep  the  trade  connected  with 
the  place  where  it  has  been  carried  on.  It 
was  truly  said  in  argument  that  'good- will* 
is  something  distinct  from  the  profits  of  the 
business,  although  in  determining  its  value 
the  profits  are  necessarily  taken  into  account, 
and  it  is  usually  estimated  at  so  many  years 

Surchased  upon  the  amount  of  those  profits, 
lut  the  term  'good- will*  seems  wholly  in- 
applicable to  the  business  of  a  solicitor, 
which  has  no  local  existence,  but  is  entirely 
personal,  dependent  upon  the  trust  and  con- 
fidence which  persons  may  rest  in  his  integ- 
rity and  ability  to  conduct  their  legal  affairs. 
.  .  .  But  this  term,  however,  as  used  in 
the  agreement  of  1846,  appears  to  me  to  be 
capable  of  a  definite  meaning,  and,  if  con- 
fined within  the  limits  of  the  agreement,  as 
between  the  parties  themselves,  it  becomes 
perfectly  intelligible.  It  seems  to  have  been 
intended  to  describe  that  interest  which  the 
retiring  partner  would  have  had  if  he  had 
remained  in  the  partnership,  and  which,  by 
his  retirement  before  its  termination,  he  was 
willing  to  relinquish  to  the  continuing  part- 
ner. .  .  .  But  it  is  said  that  thelstipa- 
1  at  ion  as  to  not  practicing  within  one  hun- 
dred miles  of  the  postoffice,  beinff  indefinite, 
and  therefore  extending  to  the  whole  period 
of  the  life  of  tbe  retiring  partner,  is  incon- 
sistent with  the  notion  of  the  term  'good- 
will* having  such  a  narrow  and  contracted 
meaning  as  would  thus  be  assigned  to  it. 
But  this  argument  is  founded  upon  the  entire 
disregard  of  the  different  offices  of  the  two 
stipulations.  The  one  is  intended  to  provide 
for  the  sale  of  the  interest  in  the  partnership 
whenever  either  partner  chooses  to  retire; 
the  other  is  a  general  engagement,  the  con- 
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«ideration  for  which  is  not  merely  the  bene- 
fit obtained  on  retirement,  but  the  whole  of 
the  partnership  agreement.  ...  I  am 
-•atisflc^  that  the  term  'good-will, '  associated 
«8  it  is  with  the  words  'shares  and  interest, ' 
4md  being  a  matter  of  valuation  between  the 

f partners  themselves,  must  be  confined  with- 
n  the  limits  of  the  partnership,  and  that 
Hr.  Austen  is  not  entitled  to  any  supposed 
^alue  for  his  shares  beyond  it." 

In  Mus8elfnan*$  App.,  62  Pa.  81,  1  Am. 
Bep.  882,  was  considered  the  term  **  good- 
will" as  applicable  under  the  following  con- 
-dition  of  facts:  A  banking  firm  bad  dis- 
Bolved,  and  appointed  a  partner  to  liquidate, 
who,  immediately  following  the  dissolution, 
^commenced  banking  in  the  firm  house  on  his 
own  account,  under  the  firm  name,  at  the 
same  time  settling  the  firm  business  there. 
Thompson,  Oh,  J.,  for  the  court ,  said  that 
there  was  no  doubt  that  if,  under  these  cir- 
cumstances, this  partner  bad  sold  the  **  good- 
will," he  would  have  been  obliged  to  have 
accounted  for  the  val  ue  received.  This  opin- 
ion discussed  the  liability  of  this  partner  in 
the  foUowinft  language :  "  Nor,  at  law,  was 
there  any  obligation  on  him  to  pay  for  the 
good- will.  He  did  not  agree  to  pay  for  it, 
and  he  did  not  sell  it  as  such.  Nor  can  I 
<x)mprehend  how  it  existed  independently  of 
the  property.  There  was  no  relinquishment 
of  business  by  the  partners.  Their  business 
-expired  by  its  own  limitation.  They  had 
no  exclusive  right  in  the  business  that  existed 
for  a  moment  after  the  firm  dissolved,  or  any 
sole  ownership  of  it  as  against  any  others ; 
and  these  are  the  criteria  of  property  in  good- 
will, according  to  the  English  rule.  Ken- 
^nedy  v.  Lee,  8  Meriv.  441 ;  Collyer,  Partn. 
156 ;  Story,  Partn.  869.  But,  supposing  the 
rule  to  be  more  extensive  by  usage  with  us 
(and  I  think  it  is),  how  can  there  be  a  good- 
will in  favor  of  the  members  of  a  firm  whore 
the  firm  has  ceased  by  its  own  limitation, 
and  no  exclusive  right  to  follow  the  business 
in  that  place  belongs  to  them?  In  that  case, 
as  a  distinct  property,  it  is  good.  It  then 
attaches  to  ana  enhances  the  realty,  and  the 
value  of  it  is  realized  in  selling  or  renting 
that." 

On  marginal  page  262  of  Parsons  on 
Partnership  occurs  the  following  language: 
^  The  executor  of  a  deceased  partner  can  rea- 
lize the  share  of  the  deceased  in  the  good- 
will only  when  he  can  compel  a  sale  of  the 
-«tock  and  premises,  and  then  the  good -will 
goes  with  them;  for,  as  a  general  rule,  by 
the  conveyance  of  a  shop  or  store,  the  good- 
will of  the  business  carried  on  in  it  passes, 
although  nothing  is  said  about  the  good- will. 
And  if  an  executor  cannot  compel  a  sale  of 
the  premises,  or,  as  it  seems,  if  the  premises 
4ire  not  in  fact  sold,  the  executor  gets  no  ad- 
vantage from  the  good- will,  for  that  remains 
entirely  vdth  the  iorviving  partners  who 

^L.K.A..  61 


carry  on  the  same  business  in  the  same 
place." 

To  a  proper  understanding  of  the  language 
used  by  /^r  John  Romilly,  M.  R.,  in  Bob- 
ertson  v.  Quiddington,  28  Beav.  529,  a  brief 
statement  of  the  facts  of  the  case  mav  not  be 
unprofitable.  John  Morgan  and  N.  A.  Quid- 
din|;ton,  in  1886,  commenced  carrying  on  a 
business  as  tailors,  under  the  firm  name  of 
Morgan  &  Co.  In  this  business  Morgan  had 
a  two-thirds  interest,  and  at  his  death,  which 
occurred  on  the  8th  day  of  Januarv,  1860, 
John  Robertson,  bv  the  terms  of  3iorgan's 
will,  became  entitled  to  two  thirds  of  the 
interest  held  by  the  testator  in  the  good- will 
of  the  above-mentioned  business.  On  the  28d 
day  of  June,  1860,  Robertson  filed  a  bill 
praying  that  said  good- will  might  be  sold, 
and  that  plaintiff  might  be  declared  entitled 
to  four  ninth  parts  of  the  proceeds  of  such 
sale,  and  for  an  accounting  by  Quiddington 
of  all  profits  made  or  received  by  him  from 
the  good-will  of  the  business  of  Morgan  & 
Co.  since  the  decease  of  Morgan.  A  demurrer 
to  the  bill  was  sustained  on  the  ground  of 
want  of  equity.  In  the  consideration  of  this 
demurrer  the  following  language  was  em- 
ployed :  **I  fully  concur  in  the  observations 
on  both  sides,  not  only  that  the  good  will  is 
a  valuable  and  tan^irible  thing  in  many  cases, 
but  it  is  never  a  tangible  thing  unless  it  is 
connected  with  the  business  'itself,  from 
which  it  cannot  be  separated,  and  I  never 
knew  a  case  in  which  it  has  been  so  treated. 
I  am  of  opinion  that,  even  if  the  executors 
have  assented  to  this  bequest  (which  I  mnst 
assume  on  demurrer,  because  it  is  so  stated 
upon  the  bill),  it  is  not  competent  for  a  leg- 
atee of  two  thirds  of  a  good- will  of  a  decenscd 
partner  to  file  a  bill  against  the  legatee  of  the 
remaining  one  third  and  the  surviving  part- 
ner, who  is  entitled  to  all  the  rest  of  the 
good- will,  to  have  that  bequest  specifically 
made  good." 

From  the  above  consideration  of  principles 
and  citations  from  approved  text- writers,  as 
well  as  adjudicated  cases,  it  seems  inevitably 
to  result  that  the  surviving  partners  of  the 
firm  of  Lee,  Fried  &  Co.,  In  the  absence  of  a 
restrictive  agreement  on  their  part,  were  en- 
titled to  carry  on  the  same  line  of  business 
as  had  been  transacted  by  said  firm,  and  at 
the  same  place,  without  accounting  for  the 
value  of  such  of  the  good-will  of  said  firm  as 
thereby  accrued  to  them.  It  also  seems 
equally  clear  that,  by  the  purchase  of  the 
stock  and  fixtures  of  the  firm  of  Lee,  Fried 
&  Co. ,  the  defendants,  in  the  absence  of  an 
express  reservation  to  the  contrary,  became 
entitled  to  whatever  good- will  attached  to 
the  former  business  of  said  firm. 

It  results,  therefore,  that  the  judgment  of 
the  District  Court  is  affirmed. 

The  other  Commissioners  concur. 
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!•  One  eonvieted  of  a  capital  offense 
and  sentenced  to  death  in  one  state  is  not 
thereby  preveotod  from  maintaining  a  civU  ao- 
tiOD  In  another  state. 

£•  One  becoming  snretj  on  a  saperse- 
deas  bond  which  is  anbstitated  for  a 
prior  similar  bond  assumes,  under  the  Ar- 
kansas statutes,  liability  for  all  damaffes  accru- 
ing during  the  pendency  of  the  appeal,  and  not 
for  those  only  which  accrue  after  his  bond  is 
filed. 

(April  7, 1804.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  St.  Francis  County 
In  favor  of  plain  tiif  in  an  action  brought  upon 
a  supersedeas  bond.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  George  Sibley,  for  appellant: 

The  plea  in  abatement  was  good. 

Mansf.  Dig.  566;  1  BL  Com.  132;  2  Bl.  Com. 
121;  4B1.  Com.  880. 

Const.  1874,  art.  2,  §  17,  relieves  against 
corruption  of  blood  or  forfeilure  of  estate  only. 

If  the  conditions  upon  which  the  defendant 
signed  the  paper  that  was  to  become  bond  be- 
fore it  should  be  his  bond,  were  certain  and 
well  known  and  communicated  to  the  officer 
whose  duty  it  was  to  accept  it  had  not  been 
complied  with,  it  was  not  his  bond.  The  bond 
became  valid  and  binding  onl^  upon  the  con- 
ditions stipidated;  the  clerk  with  whom  it  was 
to  be  filed  having  notice  of  the  conditions. 

Seymour  v.  Van  Slyck,  8  Wend.  414,  cited 
tn  2  Am.  &  Eng.  Encyclop.  Law,  note  4t 
p.  458;  State  v.  ChurehiU,  48  Ark.  426. 

Mr,  W*  G.  Weatherford,  for  appellee: 

Upon  the  execution  and  delivery  of  the  bond 
being  shown  the  maker's  liability  is  prima 
facia  established,  the  onus  of  avoidance  is  then 
upon  the  defendant. 

State  V.  Churchill,  48  Ark.  446. 

'Wilson  is  reallv  liable  for  the  whole.  His 
right,  if  any  he  nas,  is  in  equity  to  enforce 
contribution  by  his  predecessor  in  a  similar  ob- 
ligation. 

Dugger  t.  Wright,  51  Ark.  282. 

Any  act  of  the  principal  which  estops  him 
from  setting  up  a  defense  personal  to  himself, 
operates  equally  upon  his  surety. 

2  Jarman.  Estoppel,  §  092. 

The  act  of  Mrs.  Pillow  in  filing  and  obtain- 
ing the  benefit  of  the  supersedeas  bond,  estop 
ped  her,  and  her  act  estopped  her  surety  Wil- 
son. 

The  recitals  In  this  bond  bound  both  princl- 

NoTS.— The  above  decision  as  to  the  extraterri- 
torial eflTect  of  a  sentence  to  death  although  made 
without  discussion  and  in  accordance  with  the 
doctrine  of  text-writers  seems  to  be  so  far  as  actual 
decisions  go  a  novel  one. 

As  to  dvil  death  in  the  United  States  In  freneral, 
fee  Davis  v.  Lanlng  (Tex.)  18  L.  fi.  A.  8S,  and  note, 
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pal  and  surety,  and  they  are  estopped  ftoB» 
denying  their  truth,  nor  will  they  be  allowed 
to  deny  the  Jurisdiction  under  which  the 
supersedeas  was  issued. 

Norton  V.  Miller,  25  Ark.  108;  Slate  ▼.  HiU, 
50  Ark.  458;  i^U  v.  Churchia,  48  Ark.  426; 
Searcy  v.  Tarnell,  47  Ark.  269;  Dismukeg  v. 
Halpern,  47  Ark.  817;  State  v.  Turner,  49  Ark. 
817;  Harmon  v.  Kline,  62  Ark.  251. 

Battle*  /.,  delivered  the  opinion  of  the 
court: 

In  PiUcw  V.  King,  lately  pendinsr  hi  thit' 
court,  John  Farmer  executed  a  bond  to  stay 
proceedings  on  the  decree  appealed  from  in  that 
case.  He  was  afterwards  released,  on  his  ap- 
plication, from  further  liability,  and  8.  C.  Wil- 
son executed  another  bond,  in  the  sum  of 
$8,500,  for  the  same  purpose,  which  was  filed 
with,  and  approved  by,  the  clerk  of  this  oouri. 
The  condition  and  effect  of  the  bond  were  as 
provided  by  section  1296  of  Mansfield's  Digest. 

The  decree  which  was  appealed  from  id 
PiUow  V.  King  was  aflSrmed  by  this  court  (55- 
Ark.  683),  and  I[ing  brought  this  action  on  the 
bond  of  Wilson,  to  recover  the  damages  he 
suffered  during  the  pendency  of  the  appeal  by 
reason  of  being  deprived  of  the  use  of  the  lands 
and  other  property,  to  the  possession  of  which 
he  was  entitled  under  the  decree  affirmed,  which 
he  alleges  exceeded  the  amount  of  the  hood 
sued  on.  The  defendant  answered,  and  al- 
leged as  follows: 

First.  That  King  was  incompetent  to  sue* 
'*  because  he  was  civilly  dead,  having  bees 
found  guilty  .  .  .  of  murder  in  the  first  degree,, 
and  been  sentenced  to  death,  in  Shelby  county, 
Tenn." 

Second.  That,  at  the  time  he  signed  the 
bond,  it  was  agreed  with  Mrs.  Pillow  (the  ap- 
pellant in  PiUow  V.  King),  that  certain  notes 
should  be  delivered  to  him  (the  defendant),  for 
indemnity,  before  the  bond  was  filed,  of  which 
he  informed  the  derk  of  this  court,  and  that- 
the  notes  had  never  been  delivered. 

Third.  That,  if  liable  at  all,  he  was  only  lia- 
ble for  such  damages  or  rents  as  accrued  sah- 
sequentlv  to  the  6th  of  April,  1891,— the  day 
on  which  his  bond  was  filed,— Farmer  beinr 
liable  for  the  damages  and  rents  which  accruea 
while  his  bond  was  in  force. 

The  uncontroverted  allegations  of  the  plead- 
ings and  the  evidence  adduced  at  the  trial  of 
this  action  tended  to  prove  that  the  rents  which 
accrued  during  the  pendency  of  the  appeal  in 
PiOaui  V.  King  exceeded  98,500.  There  is  do 
contention  that  Kin^  ever  received  them  from 
any  source.  No  evidence  was  adduced  or  of- 
fered to  show  that  the  clerk  of  this  court  ever 
received  notice  of  the  agreement  mentioned  in 
the  second  ground  of  defense  before  the  filing 
and  approval  of  the  bond  sued  on. 

The  jury  returned  a  verdict  in  favor  of  the 
plaintiff  for  $8,500,  and  Judgment  was  ren 
dered  according!]^. 

1.  The  conviction  and  sentence  of  King  in 
the  state  of  Tennessee  did  and  does  not  affect 
his  right  to  sue  and  recover  in  this  state.  Story,. 
Oonfi.  L.  8th  ed.  g§  619-625. 

2.  The  second  defense  was  whoQy  onsus- 
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tained  by  the  evidence;  there  being  no  eyidence 
tha<  tbe  clerk  of  ibis  coart  bad  notice,  before 
the  bond  was  filed,  of  tbe  agreement  of  Wilson 
and  Mrs.  Pillow  as  to  the  conditions  upon 
wbich  it  was  to  take  effect  The  bond  sbowed 
the  purposes  for  which  it  was  executed,  and 
impliedly  authorized  the  filing  of  the  same. 
For  the  purpose  of  securing  its  approval  and 
acceptance  by  the  clerk,  there  was  indorsed 
upon  or  appended  to  it  an  affidavit  of  Wilson 
to  the  effect  that  he  was  wortb,  over  and  above 
all  his  liabilities  and  exemptions  from  execu- 
tions, the  sum  of  $8,500, — ^the  amount  of  the 
bond. 

8.  In  order  to  stay  the  proceedings  on  a 
judgment  or  decree  during  an  appeal  therefrom 
to  this  court,  the  statute  requires  the  appellant 
to  file  a  bond,  executed  by  one  or  more  suffi- 
cient sureties,  to  the  effect,  among  other  tbings, 
that  the  appellant  shall  pay  '*all  rents  or  dam- 
ages to  property  during  the  pendency  of  the 
appeal,  of  which  the  appellee  is  kept  out  of 
possession  bv  reason  of  the  appeal."  The 
effect  of  the  bond  is  to  secure  the  payment  of 
the  value  of  the  use  of  the  property  for  the 
time  the  appellee  was  deprived  of  the  posses- 
sion, and  tbe  damages  to  it  during  the  same 


time,  in  tbe  event  the  Judgment  or  decree  is 
affirmed.  Tbe  object  is  to  protect  the  appellee. 
Tbe  statute  provides  that  if  a  supers^eas  bond 
is  filed,  and  tbe  court  "shall  consider  tbe  sure- 
ties insufficient,  or  the  bond  substantially  de- 
fective, in  securing  the  rights  of  the  appellee, 
the  court  or  judge."  on  motion  and  notice, 
* 'shall  issue  an  oraer  discharging  the  superse- 
deas, unless  a  good  bond,  with  sufficient  sure- 
ties, be  forthwith  executed."  The  object  of 
this  proceeding  is  to  supply  the  deficiency  of 
the  bond  on  file,  and,  to  do  so,  the  new  bond 
is  required  to  bind  the  sureties  thereon  for  tbe 
payment  of  "all  rents  or  damages  to  property 
during  tbe  pendency  of  the  appeal."  When 
filed.  It  relates  back,  and  covers  all  rents  and 
damages  which  accrued  before  and  after  it  was 
filed,  and  during  the  pendency  of  the  appeal. 
Dtigwr  V.  Wright,  61  Ark.  232;  BeniUy  v.  Ear- 
ris,  2  Qratt.  857. 

The  defendant  was  liable  for  all  tbe  rents  of, 
and  damages  tx),  the  property  recovered  by  the 
plaintiff  in  Pillow  v.  King,  which  accrued  dur- 
ing the  entire  time  of  the  pendency  of  the 
appeal  therein. 

Judgment  afflrmecL 
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SUCCESSION  OF  Harriet  R  HOOKE,  De- 
ceased Wife  of  Joseph  Ashbey. 

CtfLa.Ami.— b) 


•Where  »  matrimonial  'commnnlty  of 
acqnetii  and  fl^aiiis  e»irta,  and  tbe  wife 
dies,  and  her  suooesBlon  Is  opened  by  the  qualifi- 
cation of  tbe^  father  as  natural  tutor  of  his  minor 
children,  issue  of  his  marriage  with  the  decedent, 
a  creditor  who  has  obtained  a  Judgment  on  a 
oommunitj  debt  cannot  compel  an  administra- 
tion of  tbe  wife*s  suoceadon.  His  remedy  is  to 
proceed  against  tbe  surviving  bosband  and  the 
community  property. 

(January  16i,'1»U 

APPEAL  by  opponents  from  a  Judgment  of 
the  Ci?il  District  Court  for  the  Parish  of 
Orleans  granting  tbe  petition  of  James  H.  Ash- 
bey  for  the  appointment  of  an  administrator 
for  the  estate  of  Harriet  R.  Hooke,  deceased. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  Zach*  Spearinitf  for  appellants: 

The  holder  of  a  judgment  or  claim  against 
the  husband  cannot  claim  the  amount  of  the 
same  from,  and  is  not  bv  virtue  thereof  a  cred- 
itor of,  the  succession  of  the  deceased  wife. 

Rev.  Civ.  Code,  2898;  OarJ^t  Sueeemon,  27 
La.  Ann.  260;  Reiki  v.  Martin,  29  La.  Ann.  16; 
Bofenichen't  Succession^  29  La.  Ann.  714. 

A  person  who  is  not  a  creditor  of  a  succession 
and  has  no  interest  therein,  cannot  cause  the 
appointment  of  an  administrator  to  the  same. 

*Headnote  by  Paklajtob,  J. 

KOTS.— As  to  liability  of  community  for  debts, 
eee  note  to  Oregon  Imp.  Co.  v.  Sagmelater  (Wash.) 
19L.B.A.flOb 
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Pore^s  Succession,  26  La.  Ann.  158;  Story'B 
Succession,  8  La.  Ann.  502;  WaUcer^s  Suc- 
cession, 82  La.  Ann.  821;  Heberfs  Succession,, 
88  La.  Ann.  1099;  Sarraein's  Succession,  84 
lia.  Ann.  1168;  Soye  v.  Price,  80  La.  Ann. 
9a 

The  beneficiary  heir,  present  and  of  age,  it 
preferred  in  the  appointment  as  administrator, 
where  one  is  necessary;  on  his  default,  the 
natural  tutor  of  the  minor  heir  will  be  pre- 
ferred. 

Rev.  Civ.  Code.  1042,  1044,  1046,  1121; 
Bomero's  Succession,  42  La.  Ann.  896;  8toane*s 
Succession,  12  La.  Ann.  610;  Sutton*s  Succes- 
sion, 20  La.  Ann.  150;  Daigle's  Succession,  27 
La.  Ann.  524. 

Messrs.  Ernest  T.  Florence  and  J.  S. 
Whitaker,  for  appellees: 

Where  the  succession  of  a  wife  owns  com- 
munity property  and  has  been  accepted  under 
benefit  of  inventory  but  no  administrator  has 
been  appointed  thereto,  a  creditor  of  said  com- 
munity can  compel  tbe  appointment  of  an  ad- 
ministrator. 

Civ.  Code,  art.  1041. 

The  succession  of  a  wife  owns  her  share  of 
the  conununity  property,  incumbered  with  the 
community  debts. 

Dickson  v.  Dickson,  86  La.  Ann.  454;  TugujcU 
V.  Tugwell,  82  La.  Ann.  852. 

A  judgment  rendered  on  a  community  debt 
against  the  surviving  husband  interrupts 
prescription  against  the  heir  of  the  deceased 
wife. 

Began'9  Succession,  12  La.  Ann.  116;  Civ. 
Code,  art.  8552. 

The  husband  and  the  communitv  are  differ- 
ent legal  entities  and  are  solidarify  liable  for 
community  debts. 

Ghilders  t.  Johnson,  6  La.  Ann.  641. 
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Jam^ 


Petition  for  reJiearing^ 

Are  we  to  seize  all  the  property  of  tlie  suc- 
cession on  the  chances  of  its  being  commun- 
ity? 

Are  we  to  disregard  all  claims  between  the 
community  and  the  separate  estate;  are  we  to 
bear  the  ezpeDse  of  contesting  claims  of  privi- 
lege; are  we  to  compel  the  former  tutor  to  ac 
count  for  the  revenues  of  the  community,  all 
by  a  writ  of  Jleri  facias  t 

We  suggest  to  the  court  that  it  is  a  legal  im- 
possibility to  get  at  these  questions,  to  say  set- 
tie  them  by  means  of  a^.  fa. 

In  not  one  case  has  this  court  held  that  a 
•uccession  creditor  must  proceed  by  fi.  fa, 
against  whatever  the  beoenciary  heirs  choose 
to  have  recognized  ad  commuoity  property, 
and  if  the  judgment  be  not  satisfied  be  helpless 
as  to  the  balaDce  because  he  cannot  compel 
them  to  account  for  tbeir  disposition  of  other 
community  property. 

This  suggestion  was  accepted  "under  bene- 
fit of  inventory." 

Civ.  Code,  art.  1401. 

As  soon  as  the  inventories  are  finished  the 
judge  shall  name  an  administrator  to  manage 
the  property. 

Code  Pr.  art.  976. 

During  the  time,  etc.,  the  judge  shall  ap- 
point an  administrator  to  retain  the  property, 
if  any  of  the  creditors  require  it,  of  course, 
this  being  a  succession  where  the  heirs  were 
minors,  they  have  until  their  majority  to  ac- 
cept—some of  tbem  are  still  minors. 

we  are  admittedly  creditors,  we  require  that 
an  administrator  be  appointed — the  codes  say 
that  in  such  case  the  judge  shall  appoint  him. 

In  BelfY,  MorriB,  7  Rob.  (La.)  27,  this  court 
said:  ''From  all  these  provisions  it  clearly  ap- 
X)ears,  that  whenever  a  succession  is  accepted 
with  benefit  of  inventory  (and  minors  cannot 
accept  otherwise)  it  is  to  be  administered  as  a 
vacant  estate,  under  the  authority  of  the  court 
of  probates;  and  that  persons  holding  claims 
against  such  an  estate  must  provoke  the  ap- 
pointment of  an  administrator." 

See  also  Dees  v.  TiMon,  2  La.  Ann.  414; 
BtaU  V.  Leckie,  14  La.  Ann.  646;  darJ^s 
Sueeeuion,  80  La.  Ann.  807. 

Parlangfe*  J.,  delivered  the  opinion  of  the 
court: 

Harriet  R.  Hooke,  wife  of  Joseph  H.  Ash- 
bey,  died  in  1884.  A  matrimonial  community 
of  acquets  and  gains  had  existed  between  ber 
and  ber  husband,  who  is  still  surviving. 
Shortly  after  her  death,  her  husband,  alleging 
that  his  wife  had  died  intestate,  leaving  both 
separate  and  community  propertv,  obtained 
from  the  civil  district  court  for  the  parish  of 
Orleans  an  order  for  the  taking  of  an  inventory 
of  the  property  left  by  tbe  decedent.  He  was 
appointed,  and  he  qualified,  as  the  natural 
tutor  of  his  three  minor  children,  issue  of  his 
marriage  with  the  decedent  An  undertutor 
was  also  appointed  and  qualified.  The  in- 
ventory amounted  to  $12,456.15^,  the  interest 
of  the  decedent  in  the  community  property 
being  valued  at  $t,869.87i,  and  her  separate 
property  at  $10,586.78.  In  1885,  Mary  Y. 
Ashbey,  as  natural  tutrix  of  her  minor  chUdren^ 

28UKA. 


I  obtained  a  judgment  in  said  civil  district  court 
against  Joseph  H.  Ash  be  v,  on  a  balance  of  ac- 
count for  (5,487.92  and  interest,  whicb  ac- 
count Joseph  H.  Ashbey  had  rendered  Mary 
Y.  iishbev  prior  to  the  death  of  tbe  wife  irf 
Joseph  £  Ashbey,  and  which  account  con- 
stituted a  community  debt.     In  1898,  James 
H.  Ashbey  filed  a  petition  in  the  succession  of 
Harriet  R.  Hooke,  wife  of  Joseph  H.  Ashbey, 
alleging  that  Joseph  H.  Aahbey,  since  his  ap- 
pointment as  natural  tutor  of  his  children,  and 
since  the  taking  of  the  inventory,  has  taken 
no  action  whatever  in  said  succession;  that  the 
same  remains  unsettled;  that  Joseph  H.  Ash- 
bey refuses  to  either  settle  or  acknowledge 
claims  against  said  succession;  that  he  refuses 
to  represent  the  same;  that  the  petitioner  is  a 
creditor  of  the  same,  and  praj^s  to  be  appointed 
administrator.    The  application  is  opposed  by 
Mary  Ashbey,  one  of  tbe  heirs,  now  of  age,  of 
the  deceased  wife  of  Joseph  H.  Ashbey,  and 
bv  the  latter  as  natural  tutor  of  one  of  his 
children,  for  the  reasons  that  the  application 
is  not  properlv  made  or  filed  according  to  law; 
that  James  H.  Ashbey  is  not  a  creditor  of  the 
succession,  and  has  no  right,  and  is  not  a 
proper  person,  to  be  appointed  administrator; 
and  that  the  succession  owes  no  debts,  and  tbe 
appointment  of  an  administrator  is  unneces- 
sary.  The  opponent  Joseph  H.  Ashbey  prayed 
in  the  alternative  to  be  appointed  administra- 
tor in  case  petitioner's  application  should  not 
be  rejected.    On  the  trial  of  the  matter  James 
H.  Aithbey  offered  in  evidence  the  judgment 
rendered  against  Joseph  H.  Ashbey  in  1885, 
and  also  the  account  upon  which  Uiat  judg- 
ment was  based.    James  H.  Ashbey  also  of- 
fered a  iudgment  of  said  civil  district  court, 
rendered  in  1898  in  the  succession  of  one  James 
H.  Ashbey,  recognizing  and  putting  in  posses- 
sion his  sole  heirs,  among  whom  is  James  H. 
Ashbey,  the  party  to  the  instant  case.     We 
understand  that  the  claim  of  the  latter  to  he  a 
creditor  of  the  present  succession  is  founded 
on  tbe  fact  that  the  judgment  against  Joseph 
H.  Ashl)ey  belonged  to  the  succession  of  one 
James  H.  Ashbey,  of  whom  the  James  H. 
Ashbey,  party  to  the  instant  case,  is  one  of  the 
heirs.    The  lower  judge  rendered  judgment 
ordering  an  administration,  and  he  appointed 
Joseph  H.  Ashbey  the  administrator.     The 
opponents  have  appealed.    In  our  opinion,  the 
judge  a  quo  erred.     Under  the  drcumstancet 
of  this  case  he  should  not  have  ordered  an  ad- 
ministration.   It  is  settled  that,  notwithstand- 
ing the  actual  dissolution  of  a  matrimonial 
community  of  acquets  and  gains  by  the  demise 
of  one  of  the  spouses,  it  has  a  fictitious  exisU 
ence  subsequently  for  the  purposes  cf  liquida- 
tion and  payment  of  community  debts.    Vu' 
mestrtfs  Succession,  42  La.  Ann.  411;  Factors 
A  Traders  Ins,  Co.  v.  Levi^  42  La.  Ann.  484; 
Landreaux  v.  Louqus,  48  La.  Ann.  284,  and 
cases  therein  cited;  Cason's  Succession,  82  La. 
Ann.  792.    The  judgment  being  a  conceded 
community  debt,  we  see  nothing  to  prevent  iti 
owner  or  owners   from   proceeding  against 
Joseph  H.  Ashbey,  who  was  the  head  of  the 
community,  and  against  the  community  prop- 
erty, for  the  satisfaction  of  the  judgment. 

It  is  therrfore  ordered  that  the  Judgment  ffh 
pealed  from  be  annulled,  reemreed,  and  setaside^ 
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BDd  that  the  application  of  James  H.  Ashbey 
for  an  admlDistratioD  of  the  succession  of  Har- 
riet R.  Hooke,  deceased  wife  of  Joseph  H. 
Aahbey,  he,  and  the  same  is  hereby,  rejected 


and  dismissed,  at  the  cost  of  James  H.  Ashhey 
in  both  courts. 

Rehearing  denied  March  12, 1804. 


TENNESSEE  SUPREME  COURT. 


W.  H.  HOPSON  and  Wife,  AppU., 

V. 

H.  L.  FOWLEES  et  ok 
(92  Tenn.  697.) 


nnder  aa  ezeeatloii  sale 
againift  the  huaband  of  land  formerly  held 
by  entireties  by  a  couple  who  were  divorced  prior 
to  the  sale  is  sufBcleot  if  properly  maintained  to 
bar  all  rights  of  the  wife  thereto,  even  before  the 
bu8band*8  death. 

(June  19, 1808.) 

APPEAL  by  complainants  from  a  decree  of 
the  Chancery  Court  for  D^er  County  in 
faTor  of  defendants  in  an  action  brought  to 
recover  possession  of  certain  real  estate.  Jf- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  T.  Woodson  and  Draper  A 
Parks  for  appellants. 

Messrs,  Richardson  A  Coover  for  ap- 
pellees. 

Me  Alister*  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  ejectment  bill.  Complainants 
seek  to  recover  a  tract  of  land  consisting  of 
600  acres,  situated  in  Dyer  county.  Com- 
plainant Mary  £.  Hopson  was  formerly  the 
wife  of  one  James  Wilson,  to  whom  she  was 
married  in  1854,  and  during  said  marriage, 
to  wit,  on  September -8,  1856,  one  William 
M.  Shi  pp.  the  father  of  Mary  E.,  conveyed 
to  her  and  her  then  husband,  James  Wilson, 
jointly,  the  tract  of  land  in  controversy. 
The  said  James  Wilson  died  in  November, 
1886,  and  complainants  claim  that  the  legal 
title  to  said  land  is  vested  in  the  said  Mary 
E.  by  right  of  survivorship,  the  land  having 
been  owned  by  her  and  her  then  husband, 
James  Wilson,  by  entireties.  It  should  be 
stated  in  this  connection  that  said  Mary  E. 
was  divorced  from  the  said  James  Wilson  on 
the  80th  of  October,  1860,  and  on  the  18th  of 
March,  1861,  she  intermarried  with  W.  H. 
Hopson,  her  present  husband.  It  further  ap- 
pears that  on  January  4,  1860,  the  land  in 
controversy  was  attached  by  ci'editors  of  the 
said  James  Wilson,  and,  under  proper  de- 
crees of  the  chancery  court  of  Dyer  county, 
it  was  sold  to  the  defendants,  Fowlkes  and 
Ledsinger.  The  defendants  tlierefore  claim 
title  to  said  land  as  purchasers  at  that  judi- 
cial sale,  under  the  decrees  of  the  chancery 
court  vesting  title  in  them,  and  by  contin- 
uous adverse  possession.  Respondents  say 
they  are,  and  all  the  time  have  been,  since 

KOTB.— As  to  adverse  poflsession  atralnst  remain- 
dermen and  owners  or  future  estates,  see  note  to 
Olndrat  v.  Western  By.  of  Alabama  (Ala.)  19  L.  R.  A. 


the  date  of  the  confirmation  of  sale,  the  own- 
ers in  fee  of  said  tract  of  land,  holding  and 
claiming  the  same  openly  « gainst  all  per- 
sons. Respondents  plead  the  statute  of  lim- 
itations of  seven  years,  and  they  rely  on  said 
adverse  claim  of  title  and'  possession  of  more 
than  seven  years,  as  a  complete  defense  to 
said  action.  The  chancellor  pronounced  a 
decree  in  favor  of  defendants,  and  complain- 
ants have  appealed. 

It  appears  from  the  record  that  the  defend- 
ant H.  L.  Fowlkes  and  P.  C.  Ledsinger,  the 
ancestor  of  defendant  Gilbert  Ledsinger,  pur- 
chased this  land  at  the  sale  in  the  case  of  In- 
gram and  Allen  Walker  against  James  Wil- 
son, and  that  on  the  24th  of  January,  1861, 
a  decree  was  rendered  confirming  the  sale, 
divesting  title,  and  vesting  the  same  in  the 
purchasers. 

It  further  appears  that  said  purchasers 
went  into  immecliate  possession  of  the  land, 
inclosed  it  with  fences,  erected  improve- 
ments thereon,  and  have  remained  in  con- 
tinuous and  adverse  possession  of  the  same 
up  to  the  institution  of  the  present  suit, 
which  was  commenced  on  the  12th  of  Novem- 
ber, 1888.— about  twenty-six  years  after  the 
defendants  purchased  and  took  possession  of 
said  land.  Under  the  operation  of  the  first 
section  of  the  Act  of  1819,  chap.  28  (Mill. 
&  V.  Code,  §  8459),  an  adverse  possession  of 
seven  years  under  a  deed,  grant,  or  other 
title  purporting  to  convey  the  fee,  not  only 
bars  the  remedy  of  the  party  out  of  posses- 
sion, but  vests  the  purchaser  with  a  good  and 
indefeasible  title  in  fee  to  the  land  described 
in  his  assurance  of  title.  Under  the  second 
clause  of  the  first  section  of  said  Act  (Mill. 
«fc  V.  Code,  §  8460)  it  is  provided,  viz.  : 
''And,  on  the  other  hand,  any  person,  and 
those  claiming  under  him,  neglecting  for  the 
said  term  of  seven  years  to  avail  themselves 
of  the  benefit  of  any  title,  legal  or  equita- 
ble, by  action  at  law  or  in  equity  effectually 
prosecuted  against  the  person  in  possession,  a^^ 
in  the  foregoing  section,  are  forever  barred." 
The  second  section  of  said  Act  of  1819  (Mill. 
«fe  V.  Code,  §  8461)  provides,  viz.:  "No 
person,  or  any  one  claiming  under  him,  shall 
have  any  action,  eitlier  at  law  or  in  equity, 
for  any  lands,  tenements,  or  hereditaments, 
but  within  seven  years  after  the  right  of  ac- 
tion has  accrued. 

Under  the  proof  in  this  case  the  defend- 
ants are  protected  by  each  and  all  of  the  pro- 
visions of  the  statute,  unless  it  appears  that 
the  complainant  was  laboring  under  some 
disability  that  exempted  her  from  its  opeia- 
tion. 

It  is  insisted  on  behalf  of  complainant 
Mary  £.  that  the  defendants,  by  virtue  of 
their  purchase,  only  acquired  such  interest 
as  her  former  husband,  James  Wilson,  had 
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in  this  land,  and  that,  the  said  James  Wil  • 
son  having  died  on  the  8th  of  November,  1886, 
the  said  Mary  E.  then  became  entitled  to  the 
whole  estate  by  right  of  suTTlvorship.  It 
has  alroEuly  been  mentioned  that  the  said 
Marr  E.  was  divorced  from  her  former  hus- 
band, the  said  James  Wilson,  on  the  80th 
of  October,  1860,  but  her  counsel  insist  that 
this  divorce  did  not  change  the  nature  of  her 
estate  in  this  land,  which  she  still  continued 
to  hold  by  the  entirety  with  the  said  James 
Wilson,  with  the  contingent  right  to  the 
whole  estate  in  the  event  she  survived  him. 
It  is  insisted  that  her  right  of  possession  and 
the  devolution  of  the  title  did  not  accrue  un- 
til the  death  of  the  said  James  Wilson,  and 
that  she  is  not  affected  by  the  lapse  of  time, 
and  the  statute  of  limitations.  It  will  be 
remembered  that  the  decree  of  divorce  was 
pronounced  on  the  80th  of  October,  1860, 
which  was  prior  to  the  purchase  by  the  de- 
fendants at  the  chancery  sale,  which  occurred 
on  the  ^th  of  January,  1861.  What,  then, 
was  the  effect  of  the  divorce  upon  the  tenure 
of  complainants*  title  to  this  land.  In  the 
case  of  Ha/rrer  v.  Wallner,  80  111.  107,  the 
supreme  court  of  Illinois  had  occasion  to 
consider  the  question  now  before  us.  Judge 
Walker,  in  delivering  the  opinion  of  the 
court,  said :  **  Now  this  estate  by  the  en- 
tireties is  peculiar.  The  possession  of  one 
is  the  possession  of  both.  The  estate  is  joint 
for  life,  and  descends  to  or  vests  in  the  sur- 
vivor absolutely  and  in  fee,  and,  by  the  de- 
struction of  the  estate  of  one,  it  inures  to  the 
other.  Neither  can  have  partition,  nor  can 
either  sell  the  estate  so  as  to  affect  the  rights 
of  the  other;  and,  when  their  rights  to  the 

Jiroperty  are  invaded,  a  suit  for  a  recovery 
or  the  injury,  or  for  the  property,  must  be 
joint,  because  the  property  and  the  right  to 
Its  enjoyment  are  joint  during  coverture. 
Then  appellee  could  not  sue  for  and  recover 
any  interest  in  the  land  without  Joining  her 
husband  in  the  action  until  the  coverture 
ceased.  It  is  unlike  tenants  in  common, 
where  either  may  sue  and  recover  for  an  in- 
jury to  the  property,  and  may  use  the  names 
of  his  cotenants.  What  effect,  then,  did  the 
granting  of  the  divorce  have  on  this  estate, 
or  the  rights  of  the  parties  therein?  The  re- 
lation of  husband  and  wife  was  thereby  termi- 
nated, and  with  it  all  marital  duties.  Their 
interest  and  duties  from  thenceforth,  as  re- 
lated to  each  other,  were  as  though  they  never 
existed.  The  estate  by  the  entireties  is  es- 
sentially a  joint  estate,  although  it  differs 
in  one  or  two  particulars  therefrom.  The 
power  to  hold  jointly  arose  from  the  fact 
that  they  were  married  when  the  convevance 
was  made.  Had  the  marriage  not  existed, 
the  parties  would  have  taken  as  tenants  in 
common.  It  was  that  circumstance,  and  that 
alone,  which  gave  to  them  the  joint  life  es- 
tate and  the  right  to  loint  possession.  When 
the  very  thing  which  by  operation  of  law 
gave  them  a  joint  estate  was  destroyed  by 
operation  of  the  same  law,  the  joint  estate 
ceased,  and  they  then  became  vested  with  an 
estate  per  my  as  tenants  in  common.  They 
by  that  act,  and  operation  of  law  flowing 
from  it,  are  not  Jointly  entitled  to  posses- 
sion, but,  the  unity  of  title  and  the  unity  of 
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I  estate  no  longer  existing  with  the  Incidental 
right  of  Joint  possession,  it  inevitably  fol* 
lows  that  they  then  become  tenants  in  eom- 
mon.     The  termination  of  the  marriage  rela- 
tion havin^^  wrought  a  change  in  the  rights 
of  the  parties  in  the  estate,  the  ooart  ahoald 
rather  hold  that  the  change  is  broad  enough 
to  convert  it  into  an  estate  in  commoo,  than 
to  hold  that  whatever  change  was  made  it 
left  the  right  of  survivorship.    But,  on  prin- 
ciple, we  are  satisfied  the  decree  of  divorce 
had  the  effect  to  make  them  tenants  in  com- 
mon, and  that  appellees  thereby  became  en- 
titled to  partition."    See  also.  Bishop,  Mar. 
&    Div.  t$  716;  Freeman,  Coten.  §  76.      Ws 
are  not  without  authority  on  the  question  ia 
this  state.     In  the  case  of  Ames  v.  Nonman, 
4  Sneed,  683,  70  Am.  Dec.  269.  it  appeared 
that  Ames  and  wife  were  seised  of  an  estate 
in  the  land  by  entireties.     Said  land    wss 
sold  at  execution  sale  in  satisfaction  of  judg- 
ment against  the  husband,  and  the  defendant 
Norman,  as  a  creditor  of  Mrs.  Ames,  after- 
wards redeemed  the  land  from  the  purchaser 
at  said  sale.     After  Norman's  rights  had  be- 
come vested,  the  wife  of  Ames,  the  original 
judgment  debtor,  procured  a  divorce,  and  the 
question  was  whether  the  interest  or  title  of 
the  purchaser  at  execution  sale  was  subject 
to  be  divested  or  in  any  way  affected  by  a 
subsequent  divorce  a  wnctdo  matrimonii  to 
the  wife.    It  was  held  that  the  subsequent 
divorce  had  no  effect  whatever  upon  the  rights 
of  such  purchaser.     It  was  held  that  the  de- 
fendant, by  his  purchase,  became  invested 
with  the  right  oi  the  husband  as  it  existed 
at  the  time  of  the  sale;  that  is,  a  right  to 
occupy  and  enjoy  the  profits  of  the  land  as 
owner  during  the  Joint  lives  of  the  husband 
and  wife,  subject  to  the  contingency  that  if 
the  complainant  survives  her  former  husband 
his  estate  will  then  terminate,   but  if  the 
husband  survives  he  will  become  absolute 
owner  of  the  whole  estate. 

The  case  at  bar  is  to  be  differentiated  from 
the  case  of  Am^  ▼.  Norman  in  this  importaot 
particular :  that  in  the  present  case  it  appears 
that  the  wife  was  divorced  prior  to  the  date 
of  defendant's  purchase  and  possession.  At 
that  date  the  wife's  status  was  that  otfeme 
iole  and  her  estate  in  this  land  had,  by  opera- 
tion of  law,  been  changed  from  one  by  the 
entirety  to  a  tenant  in  common.  That  Judge 
McEinney,  who  delivered  the  opinion  of  the 
court  in  Ames  v.  Norman,  recognized  this 
distinction  is  apparent  from  the  following 
language.  We  quote  from  his  opinion,  viz. : 
**  As  one  of  the  necessary  results  of  the  unity 
of  person  in  husband  and  wiTe,  it  has  always 
been  held  that  where  an  estate  is  conveyed 
or  devised  to  them  jointly  they  do  not  take 
in  joint  tenancy.  Constituting  one  legal  per- 
son, they  cannot  be  vested  with  separate  or 
separable  interests.  They  are  said,  there- 
fore, to  take  by  entireties  that  is,  each  of 
them  is  seised  of  the  whole  estate,  and  nei- 
ther of  a  part.  If  the  rights  of  husband  and 
wife  in  relation  to  an  estate  held  by  entireties 
are  not  altered  by  the  decree  declaring  the 
divorce,  what  becomes  of  the  joint  estate? 
What  are  their  respective  rights  in  the  future 
in  regard  to  it?  They  are  no  longer  one  le^ 
person ;  the  law  itself  has  made  them  twain 
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They  are  no  longer  capable  of  hoIdiDg  by 
-entireties.  The  relation  upon  which  that 
tenancy  depends  haa  been  destroyed.  The 
one  legal  person  has  been  resolvea  by  judg- 
ment of  law  into  two  distinct  Individual 
persons,  havinc:  in  the  future  no  relation  t^ 
•each  other:  and  with  this  change  of  their 
relation  must  necessarily  follow  a  corres- 
ponding chanj?e  of  the  tenancy  dependent 
upon  the  previous  relation.  As  they  cannot 
longer  hold  by  a  joint  seisure,  they  must 
hold  by  moieties.  The  law,  in  destroying 
the  unity  of  person  between  them,  has,  by 
necessary  consequence,  destroyed  the  unity 
of  seisin  in  respect  to  their  joint  estate,  for. 
Independent  of  the  matrimonial  union,  this 
"tenancy  cannot  exist. '^ 

We  think  these  principles  are  conclusive 
of  this  case.  The  decree  of  divorce,  while 
It  severed  the  unity  of  person  of  .lames  and 
JMary  E.  Wilson,  also  severed  their  unity  of 


estate  in  this  land,  making  them  tenants  in 
common.  That  decree  also  removed  the  dis- 
ability of  Mary  £.  as  a  married  woman,  and 
left  her  free  to  institute  proceedings  for  a 
partition  of  this  land,  or  otherwise  to  assert 
her  rights  therein.  She  neglected  to  take 
any  steps,  and  the  bar  of  the  statute  was  com- 
plete when  the  present  suit  was  instituted. 
It  may  be  remarked,  in  conclusion,  that  the 
whole  groundwork  of  complainants'  bill  is 
based  upon  the  assumption  that  complainant 
Mary  E.  was  not  a  party  to  the  original  at- 
tachment suit,  and  had  no  notice  of  those 
proceedings.  This  assumption  is  earnestly 
controverted  by  the  defendants.  We  do  not, 
however,  deciae  that  question,  as  it  is  wholly 
immaterial. 

The  title  of  Mrs.  Hopson  having  been  ex- 
tinguished, and  her  remedy  barred  by  opera- 
tion of  the  statute,  the  decree  of  the  O/iancelior 
U  affirmed. 
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XAnd  owned  by  the  state  and  nsed  by  a 
court  for  Judicial  purposest  though  not 


exempt  fk^m  special  aesessment*  under 
Const.,  art.  9,  fi  8,  provldinflr  that  tbe  property  of 
the  state  may  be  exempted  from  tazatfon  by 
lareneral  law,  and  the  Oeneral  Bevenue  Law.  I  8, 
exemptingr  from  taxation  all  property  of  every 
kind  beloD^DK  to  tbe  state  cannot  be  assemed 
for  such  improvements,  since  Oonfft.,  art.  4,  8  26i, 
provides  tbat  tbe  state  sball  never  be  made  de- 
fendant in  any  court  of  law  or  equity,  and  tbe 


NoTB.— 3rim(efpaZ  asaeeament  of  state  property. 

This  note  is  confined  exclusively  to  cases  of  mu- 
•oioipal  aaBessment  of  state  property. 


Oeneral  doctrine^ 

Taxation  is  in  its  essence  an  exercise  of  sovereign 
power  over  tbe  inferior;  ao  exaction,  payment  of 
wbtch  by  tbe  inferior  Is  compelled  by  tbe  superior. 
Trustees  of  Pub.  Schools  v.  Taylor,  80  N.  J.  Eg.  618. 

State  property  is  by  implication  excluded  from 
'the  operation  of  laws  imposinir  taxation,  unless 
-there  Is  a  clearly  expressed  Intention  to  include  it. 
Trustees  for  Support  of  Pub.  Schools  v.  Trenton, 
90  o.  J.  Eq.  687. 

^^.e  Immunity  of  property  of  tbe  state  and  of  its 
iooil  divisions  from  taxation,  does  not  result  from 
■a  want  of  power  in  tbe  legislature  to  subject  such 
property  to  taxation,  tbe  state  having  power  to 
render  Its  property  and  that  of  its  municipal  di- 
visions Uable  to  taxation.   Ibid. 

Yet  property  cannot  be  taxed  until  authority 
^erefor  be  conferred  by  tbe  legislature,  and  tbe 
manner  of  imposing  taxes  prescribed  by  law  must 
be  followed;  no  other  way  of  taxation  can  be  law- 
■f  ully  pursued.  CblcMgo,  B.  L  ft  P.  B.  Go.  v.  Baven- 
^wrt.  61  Iowa,  45L 

All  property  within  the  state  is  held  subject  to 
<tbe  power  of  constitutlonai  taxation  by  tbe  legis- 
lature, for  sreneral  purposes,  and  all  property  wltb- 
io  tbe  several  local  divisions  of  tbe  state  is  beld 
<0abjectto  sucb  taxation  for  lo<»l  purposes  as  may 
be  lawfully  imposed  upon  the  local  property  by 
the  local  authorities.    Cbeaney  v.  Hooser,  0  B.  Mon. 

But  it  has  been  stated  that  ft  is  impossible  for 
'Che  legislature  to  clothe  the  municipality  with  the 
power  of  taxing  state  property.  Trustees  of  Pub. 
^Schools  V.  Taylor,  tupra, 

Tbe  municipality,  a  mere  creature,  cannot  be 
vested  with  any  compulsory  powers  over  ita  orea- 
^r.    Jlrtd. 


If  tbe  state  permits  any  part  of  its  property  to  bo 
taken  for  municipal  purposes,  sucb  permission  Is  a 
voluntary  appropriation  made  by  the  state,  and 
not  taxation  by  the  municipality.    Ibid, 

In  Hlggins  V.  Chicago,  18  HI.  276,  it  was  stated 
tbat  the  assessment  of  public  improvements  upon 
tbe  public  property  of  the  state,  county,  or  mu- 
nicipal corporations  was  a  mere  question  of  policy, 
and  that  the  power  existed  to  make  it  bear  its  share 
of  the  one  or  the  other,  tbat  it  might  be  exempted 
from  the  one  and  subjected  to  the  other. 

It  has  been  beld  that  it  is  only  property  which 
the  state  owns  that  is  exempt  from  taxation,  not 
that  in  tbe  avails  of  which  she  may  or  may  not  ul- 
timately be  entitled  to  share.  Byan  v.  Gallatin 
County,  14  111.  78. 

A  distinction  has  t)een  drawn  between  property 
held  by  corporations,  such  as  school  dlfttrlcts  and 
devoted  to  a  public  use,  and  property  which  is  de- 
voted to  a  governmental  use,  the  former  being 
subject  to  special  assessments  made  for  tbe  pur« 
poses  of  improvement.  Folk  County  Ba v.  Bank  v. 
Iowa,  60  Iowa,  24. 

In  People  v.  Western  Seaman*s  Friend  Boo.  87  111. 
246,  where  it  was  sought  to  recover  a  judgmentfor 
taxes  upon  the  property  of  tbe  defendant,  which* 
it  was  contended,  was  an  institution  of  purely  pub- 
lic charity,  under  the  clause  of  the  revenu?  laws, 
it  was  stated  that  it  might  be  well  doubted  whether 
tbat  clause  was  intended  by  the  legislature  to  em- 
brace more  than  institutions  of  public  charity, 
such  as  have  been  founded  and  are  maintained 
solely  by  the  state,  as  oontradistinguisbed  from  in- 
stitutions founded  by  private  enterprise,  for  the 
dispensation  of  private  charity. 

JXttinetion  between  aeeeesment  and  fotrotfofi. 

A  manifold  distinction  exists  between  taxes  and 
assessments  which  is  distinctiy  recognized  in  the 
decisions.  An  assessment  is  not  a  tax.  Hassan  v. 
Bocbester,  67  y.  Y.  628;  Boosevelt  Hospital  v.  New 
York,  84  N.  Y.  11& 
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caUlnff  of  the  state  into  court  to  defeud  a  pro- 
ceeding asTHinst  itfl  property  is  making  it  a  de- 
fendant within  the  constitutional  prohibition, 
atid  any  Judprment  would  be  merely  advisoty 
without  power  to  enforce  it. 

(Ck}tober27.1883.> 

APPEAL  by  compIaiDEDt  from  a  Judgment 
of  the  Jefferson  County  Court  in  favor  of 
defendant  in  a  proceeding  Drought  to  confirm 
a  special  tax  for  street  improvements  against 
property  owned  by  the  state.    Afflrmed, 

The  facts  are  stated  in  the  opinion. 

McHtTi,  Robert  M.  Farthingf  and  O.  H. 
Patton,  for  appellants: 

The  state,  within  the  true  sense  of  the  pro- 
▼ision  of  the  constftutloD,  is  not  a  party  de- 
fendant, because  this  is  a  proceeding  in  rem, 
an  application  to  confirm  a  special  tax  directly 
upon  or  against  real  estate. 

People  V.  Draystran,  100  111.  286. 

The  inhibition  has  no  application  here,  but 
applies  to  personal  actions  wherein  the  state  in 
its  own  name  alone  and  in  its  corporate  per- 
sonality might  but  for  the  above  constitutional 
provision  be  made  a  party  "defendant"  and  a 
personal  judgment  rendered. 

Both  the  constitution  and  statutes  expressly 


permit  the  city  to  institute  this  very  proceed- 
ing. 

The  property  of  the  state,  coonti^fl,  and 
properly  used  for  school  and  religious  par- 
poses  may  be  exempted  from  taxatioo;  but 
such  exemptions  shall  only  be  by  general  law. 

Const  art  9,  §  3. 

And  article  9,  section  9,  reads  tbua:  "TLo 
general  assembly  may  vest  the  corporate  au- 
thorities of  cities,  towns,  and  villagea  with 
power  to  make  local  improvements  by  special 
assessments,  or  by  special  taxation  of  coDiigo- 
ous  property,  or  otherwise.  For  all  other  cor- 
porate purposes  all  municipal  corpora tion» 
may  be  vested  with  authority  to  assess  and 
collect  taxes;  but  such  taxes  shall  be  uqifona 
in  respect  to  persons  and  property  within  the 
Jurisdiction  of  the  body  imposing  the  same.*^ 

The  legislature  has  vested  its  unlimited 
power  in  the  cities  of  the  state  in  the  niatters 
aforesaid 

1  Starr'&  C.  Stat.  261,  ^  116,  art.  9.  §  1. 

The  legislature  has  never  enacted  any  stat- 
ute having  for  its  object  the  unjust  policy  of 
compelling  those  in  the  immediate  vicinity  of 
its  property  to  pay  for  its  improvemenC  by^ 
which  all  the  people  of  the  state  are  equally 
benefited. 


Taxes  are  resrarded  as  burdens  or  charges  im- 
posed  upon  persons  or  property  to  raise  money  for 
public  purposes,  and  assessments  are  regarded  not 
as  burdens,  but  as  an  equivalent  or  compensation 
for  the  enhanced  value  which  the  property  of  the 
person  assessed  has  derived  from  the  improve- 
ments. Bbarpe  v.  Speir,  4  Hlli,  76;  Re  New  York, 
11  Johns.  77;  Bleeoker  v.  Batlou,  8  Wend.  268. 

AMessments  for  city  Improvements  contemplate 
a  local  benefit  and  increase  of  value  and  are  made 
under  the  power  to  tax  and  in  exercise  of  that 
power.    Harris  County  v.  Boyd,  70  Tex.  237. 

Exemption  from  taxation  does  not  exempt  from 
special  assessments.  McLean  County  v.  Bloom- 
ington,  106  111.  209;  Illinois  Cent.  K.  Co.  v.  Decatur, 
1 L.  R.  A.  618, 126  111.  02;  Adams  County  v.  Quincy, 
6  L.  R.  A.  15S,  180  lU.  566. 

Assessments  for  city  purposes  do  not  come  with- 
in the  meaning  of  the  term  **taxation**  as  usually 
employed  in  the  constitution  and  statutes.  Harris 
County  V.  Boyd,  ^ui/ra. 

In  McLean  County  v.  Bloomington,  supra,  the 
distinction  between  taxation  and  special  aasess- 
ment  was  said  to  be  clearly  made  in  the  constitu- 
tion, and  while  providing  that  the  general  assem- 
bly might  exempt  the  property  of  the  state, 
counties,  and  other  municipal  corporations  from 
the  former,  it  made  no  such  provision  with  regard 
to  the  latter,  section  0  authorizing  the  general  as- 
sembly to  vest  such  corporate  authorities  with 
power  to  make  local  improvements  by  special  as- 
sessment, without  any  restriction  as  to  the  prop- 
erty to  be  assessed.  Adams  County  v.  Quincy, 
awpra. 

The  general  limitations  contained  in  article  8  of 
the  Texas  Constitution  are  held  not  to  apply  to  the 
exaction  by  city  authorities  under  their  charter 
giving  power  to  construct  and  repair  sidewalks, 
etc.,  as  against  abutting  owners.  Harris  County 
V.  Boyd,  tuprcu 

LidbUity  to  aeeeeamenU 

Id  People  v.  Austin,  47  OaL  858,  land  was  taken 
and  dedicated  for  a  public  street  under  an  Act  of 
1871  and  1872,  which  provide  that  the  value  of  the 
land  taken  and  the  damages  to  the  improvements 
thereon,  or  adjacent  thereto,  injured  thereby,  and 
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ail  other  expenses,  should  he  held  and  oonsidereA 
to  be  the  costs  of  opening  the  street,  and  beasseaseA 
on  the  lands  mentioned  in  the  act  which  described 
the  district,  and  provided  that  all  lands  belonging 
to  the  United  States  or  to  the  state  of  Gklifonua 
should  be  exempt  from  assessment.  The  act  waa 
assailed  on  the  grounds  of  its  unconstitutionality, 
and  it  was  held  that  the  power  of  assessment  waa 
but  a  portion  of  the  power  of  taxation,  and  that  if 
the  sovereign  could  not  tax  its  own  property  for 
general  revenue  purposes,  it  could  noc  be  doubted 
that  it  might  exempc  It  from  assessment  or  taxa- 
tion in  any  form. 

In  Richmond  County  Academy  Trustees  v.  An* 
gusta.  20  L.  B.  A.  151, 00  Ga.  681,  where  lands  were- 
held  in  trust  under  the  Virginia  Act  of  July  31^ 
1783,  and  later  acts  vesting  in  trustee^s  funds  aris- 
ing from  the  sale  and  leaae  of  certain  state  lands 
for  the  erection  and  maintenance  of  a  public acad> 
emyin  the  county  of  Richmond,  the  lands  wera 
held  exempt  from  municipal  taxation,  even  though 
separate  from  the  tract  on  which  the  academy  waa 
situated,  and  used  only  as  the  means  of  income  for 
tne  institution,  the  oourt  considering  the  same  aa 
public  property  of  the  state  and  exempt  under  ar» 
tide  7,  section  2,  paragraph  2,  of  the  Constitution. 

The  municipality  has  no  power  to  levy  a  tax  upon 
state  bonds,  even  though  within  the  corporata 
limits.    Auifusta  v.  Dunbar,  60  Qa.  887. 

Section  5  of  article  2  of  the  Blinois  Constitntioa 
of  1848  provides  that  the  corporate  authorities  of 
counties,  townships,  school  districts,  oitiea,  towns» 
and  villages  may  be  vested  with  power  to  assesa 
and  collect  taxes  for  corporate  purposes,  such  taxoa 
to  be  uniform  in  respect  to  persons  and  property 
within  the  jurisdiction  of  the  party  imposing  the 
same. 

Under  this  section  it  was  held  that  a  tax  for  the 
opening  and  improvement  of  a  public  street,  or 
other  local  improvement,  might  be  said  to  be  a  tax 
for  corporate  purposes,  and  that  while  the  clausa 
authorlzed  the  legislature  to  invest  municipal  cor^ 
porate  authorities  with  power  to  assess  and  collect 
taxes  for  corporate  purposes,  yet  the  power  waa 
limited  and  restricted  to  uniformity  in  respect  to- 
pei  so  18  and  property.  Adams  County  v.  Quincy.  ^ 
L.U.A.16&,180  IU.666.  See  this  ease  ^fn^  **Goik 
emment  property.** 
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The  only  exemption  from  taxation  of  state 

froperty  is  given  by  the  5th  clause  of  section 
of  the  Revenue  Law  (3  Starr  &  0.  Stat. 
2027,  section  2),  which  is:  '*AI1  property  de- 
scribed in  this  section  to  the  extent  herein  lim- 
ited shall  be  exempt  from  taxation,  that  is  to 
Bay:  .  .  .  Fifth,  All  properly  of  every  kind 
l)e]ongiDg  to  the  state  of  Illinois." 

This  does  not  mean  nor  include  "special 
taxes/'  Dor  "special  assessments,"  for  local 
improvements. 

McLean  County  v.  Ehomington,  106  HI.  218; 
minoi9  d  M.  Canal  Truateea  v.  Chicago,  12  111. 
403;  Higgim  v.  Chicago,  18  111.  276;  Chicago 
T.  Colby,  20  ni.  614;  Peoria  v.  KiMer,  26  111. 
852:  ifright  v.  Chicago,  46  HI.  44;  Mix  ▼.  B<m, 
57  m.  121. 

"Special  taxation  of  contiguous  property"  Is 
equally  with  "special  assessment"  not  included 
within  the  meaoing  of  the  word  "taxation," 
and  therefore  that  exemption  from  taxation 
does  not  exempt  public  property  from  "special 
taxes." 

Illinois  Cent.  R,  Co.  y.  Decatur,  1  L.  R.  A. 
613,  126  HI.  95;  Adams  County  v.  Quincy,  6 
L.  R.  A.  155,  180  111.  577. 

So  firmly  does  this  court  hold  to  the  require- 
ment of  such  uniformity  io  "special  assess- 
ment" cases  that  it  actually  held  a  statute  of 
the  state  to  be  unconstitutional  because  it  vio- 


lated this  principle  of  uniformity  In  Uhiversity 
of  Chicago  v.  People,  118  111.  565;  Chicago  v. 
Baptist  Theological  Union,  115  111.  245;  Scam- 
mon  V.  Chicago,  42  111.  196;  Chicago  v.  Lari^ecL 
34  HI.  280. 

If  the  state,  owning  the  supreme  court-house 
square,  abutting  upon  said  improvement,  must 
escape  its  just  proportion  of  the  assessments  it 
throws  the  entire  cost  upon  the  owners  of  the 
opposite  side  of  the  street.  This  verv  sort  of 
injustice  was  severely  condemned  in  Gammon 
V.  Chicago,  supra. 

See  also  Higgins  v.  Chicago,  18  HI.  281; 
Hassas  v.  Rochester,  67  N.  Y.  528. 

It  would  be  absurd  to  presume  that  the  state 
would  repudiate  the  moral  obligaiion  of  this 
just  and  meritorious  claim,  and  it  is  necessary 
to  have  the  assessment  confirmed,  si  ace  it 
should  be  judicially  ascertained  how  much  i» 
due  before  the  state  could  be  asked  to  make 
its  appropriation  to  pay  it. 

People  V.  Managers  of  Buffalo  State  Asylum 
for  Insane,  28  N.  Y.  8.  R.  886. 

Mr,  Oeori^  Hani,  Atty-Oen.,  for  the- 
People. 

Mag^radery  J.,  delivered  the  opinion  of 
tbe  court: 

This  is  a  proceeding  by  tbe  city  of  Mt. 
Vernon,    in  the  county  court  of  Jeftersour 


Beotion  9  of  article  9  of  tlie  lUlnoto  Oonstltution 
of  1870  provides  that  the  general  assembly  may 
▼est  the  corporate  authorities  of  cities,  towns,  and 
Tillages  with  power  to  make  local  Improvements 
by  special  assessments,  or  by  special  taxation  of 
contiguous  property  or  otherwise,  for  all  corporate 
purposes;  all  muDicipal  corporations  may  be  vested 
with  authority  to  assess  and  collect  taxes,  but  such 
taxes  shall  be  uniform  in  respect  to  persons  and 
property  within  the  Jurisdiction  of  the  body  Im- 
posing the  same. 

Under  this  section  it  was  held  that  taxation  for 
general  corporate  purposes  must  be  UDif  orm,  while 
for  local  improvements  it  might  be  by  special  tax, 
or  by  way  of  assessment  upon  the  contiguous 
property,  special  assessments  being  dearly  recog- 
nized as  a  mode  of  municipal. taxation.  Chicago 
▼.  Lamed,  84  111.  278. 

The  power  of  cities  and  villages  to  make  local 
Improvements  by  special  assessments*  referring 
■uob  power  to  the  exercise  of  the  right  of  eminent 
domain,  was  sustained  in  Chicago  v.  Lamed,  supra. 

In  McLean  County  v.  Bloomington,  106  IlL  200, 
the  court  construed  the  sections  of  the  const  it  u- 
tJon  as  giving  the  power  to  make  special  assess- 
ments or  local  improvements,  without  any  restric- 
tion as  to  the  property  to  be  assessed. 

The  corporation  of  a  city  or  county  may,  if  not 
specially  exempted.  Justly  pay  a  part  of  the  assess- 
ments proportionate  to  the  benefits  conferred  by 
improvements.    Scam  mon  v.  Chicago,  4Z  Til.  lOS. 

The  same  conclusion  was  reached  by  the  court 
In  the  prior  case  of  Higgins  v.  Chicago,  18  IlL 
£78. 

In  Chicago,  R.  L  ft  P.  B.  Co.  v.  I>avenport,  61 
Iowa,  451,  it  was  sought  to  restrain  the  collection 
of  a  tax  upon  the  company^s  interest  in  the  gov- 
ernment bridge  crossing  the  Mississippi  river,  of 
which  the  company  had  paid  half  the  costs  of  con- 
struction and  had  the  use.  It  was  held  not  subject 
to  taxation,  the  bridge  being  built  and  owned  by 
the  United  States. 

The  property  of  the  United  States  of  the  dty  and 
county  of  Baltimore  is  all  exempt  from  taxation, 
and  yet  it  has  never  been  held  or  contended  that 
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it  was  not  liable  for  the  paving  done  in  front  of 
such  property.  Baltimore  v..6reen  Mount  Ceme- 
tery  Proprs.  7  Md.  617. 

Upon  a  petition  for  a  writ  of  certiorari  to  quash 
the  proceedings  in  allowing  an  assessment  under 
the  Massachusetts  Statutes  of  1867,  chap.  108,  upon 
the  property  of  the  inhabitants  of  the  county  of 
Worcester,  for  the  purpose  of  defraying  the  ex- 
penses of  constructing  sewers,  it  was  held  that 
such  property,  although  held  by  the  county,  wa^ 
so  held  for  the  purposes  and  uses  of  tbe  common- 
wealth as  essential  to  the  administration  of  the 
executive  and  Judicial  duties  of  the  government, 
and  not  subject  to  taxation  in  any  form,  unless  the- 
intention  of  the  legislature  to  render  thom  so 
clearly  appeared.  Worcester  County  v.  Worces- 
ter, 116  Mass.  198, 17  Am.  Rep.  1S9. 

In  the  cose  of  a  mortgage  given  to  secure  state 
funds,  set  apart  for  the  support  of  public  schools, 
it  was  held  in  Trustees  for  Support  of  Publia 
Schools  V.  Trenton,  80  N.  J.  Eq..667.  that  the  city 
had  no  power  to  tax  such  mortgages,  although 
mortgages  were  embraced  in  the  classification  of 
property  subject  to  taxation. 

Where  the  state  goes  into  the  market  for  the  tn> 
vestment  of  money,  it  makes  its  securities  subject 
to  the  vested  rights  of  property  of  private  individ- 
uals, and  therefore  a  mortgage  given  to  the  state 
or  to  its  representatives  for  public  money  invested 
is  subject  to  all  prior  ratates  in  the  mortgaged 
premises.   Ibid, 

Where  a  mortgage  was  executed  to  trustees  for 
the  support  of  free  schools,  to  secure  a  loan  with 
Interest  of  moneys  belonging  to  the  state  school, 
fund,  another  mortgage  being  executed  upon  the 
same  premises  to  the  chancellor  of  the  state,  upon 
which  the  city  claimed  an  assessment  of  taxes  un- 
der the  provisions  of  the  city  charter  and  a  sale  of 
the  premises  for  a  payment  of  the  same,  it  was  held 
that  a  lien  upon  municipal  taxes  did  not  exist  upon* 
such  mortgaged  premises,  even  though  the  city 
charter  made  the  taxes  paramount  to  all  other 
liens  and  incumbrances.  Trustees  of  Publia 
Schools  V.  Taylor,  80  N.  J.  Eq.  818. 

In  Hassan  v.  Boohester,  07  N.  Y.  018,  aa  Injucc- 
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county,  to  confirm  a  special  tax  assessed — for 
the  purpose  of  paving  certain  streets  of  the 
city— against  the  lots  and  blocks  contigu- 
ous to  or  abutting  upon  the  improvement. 
Among  the  blocks  so  abutting  upon  the  im- 
provement is  the  block,  owned  by  the  state* 
upon  which  the  supreme  court  building  is 
located.  This  property  was  assessed  a  pro- 
portionate share  of  the  cost  of  the  Improve- 
ment. The  question  presented  by  the  objec- 
tions to  the  confirmation  of  the  assessment 
is  whether  land  owned  by  the  state,  and  used 
l>y  its  supreme  court  for  judicial  purposes, 
is  subject  to  special  taxation  for  a  local  im- 
provement by  one  of  the  cities  of  the  state. 
The  county  court  sustained  the  objection  that 
it  had  no  jurisdiction,  so  far  as  the  property 
of  the  state  was  concerned,  holding  that  said 
property  was  exempt  from  special  taxation 
for  the  local  improvement  in  question,  and 
refusing  to  confirm  the  assessment  as  to  said 
property,  or  to  enter  judgment  against  the 
-same.  From  sudi  judgE&ent  of  the  county 
•court  the  present  appeal  is  prosecuted. 


Section  8  of  article  9  of  the  Consiitatloa 
provides,  that  **the  property  of  the  states 
counties,  and  other  municipal  corporations^ 
both  real  and  personal,  .  .  .  may  he  ex- 
empted from  taxation ;  but  such  exemption 
shall  be  only  by  general  law."  In  pursuance 
of  this  constitutional  enactment,  the  legisla- 
ture has  provided,  in  section  2  of  the  General 
Revenue  Law,  that  •*all  property  described 
in  this  section,  to  the  extent  herein  limited 
shall  be  exempt  from  taxation,  that  is  to  say 
.  .  .  Fifth.  All  property  of  every  kind 
belonging  to  the  state  of  Illinois.'*  2  Starr 
A  G.  Ann.  Stat.  p.  2037.  We  have  held  that 
exemption  from  taxation  does  not  exempt 
from  special  assessment  or  special  taxation 
of  contiguous  property.  McLean  Countp  v. 
Bloomington,  106  111.  209;  llUnaia  Cknt.  R. 
Co.  V.  Decatur,  126  111.  92.  1  L.  R.  A.  613; 
Adarm  GoufUy  ▼.  (juincy,  180  111.  566,  0  L. 
R.  A.  165. 

It  is  therefore  argued  that,  inasmuch  as  the 
general  assembly,  under  the  authority  con- 
ferred upon  it  by  section  9  of  article  9  of  the 


iion  was  Bouffbt  to  restrain  the  oolleotton  of  an 
sflsessnieDt  imposed  upon  the  pkUntUTs  land  for 
•eity  Improvements,  upon  the  ground  that  lands 
belonging  to  the  state  were  not  Included  in  such 
4UBe88ment,  and  the  oourt  held  that  while  it  was 
•oonceded  that  property  belooflrlng  to  the  state  was 
Bot  the  subject  of  taxation  in  the  absence  of  an 
exception  by  statute,  it  by  no  means  followed  that 
It  was  not  liable  to  asseesments  for  local  improve- 
ments; that  the  exemption  in  the  fourth  section  of 
the  Revised  Statutes  of  New  York,  chap.  13,  parti, 
of  **all  lands  belonging  to  the  state  or  the  United 
States"  related  to  general  county  and  state  taxes, 
•and  had  no  reference  to  assessments  for  improve- 
ments, made  under  special  laws,  and  of  a  local 
character. 

In  Piper  v.  Singer,  4  Serg.  ft  B.  854,  where  a  suit 
was  brouarht  to  recover  taxes  assessed  on  the  pub- 
lic buildings  belonging  to  the  county,  situated 
within  the  borough  and  assessed  under  the  Act  of 
Februarys,  1780,  for  the  improvement  and  keeping 
in  order  of  the  streets  and  alleys,  removing 
nuisances  or  obetructions  therefrom,  it  was  held 
that  the  property  of  counties  was  not  taxable  for 
dty  or  borough  purposes. 

In  the  above  case  it  appeared  that  the  inhabit- 
ants of  tbe  borough  required  a  number  of  streets 
•and  alleys  for  their  own  particular  accommoda- 
tion, in  .which  the  inhabitants  of  the  county  in 
general  bad  no  concern,  and  therefore  ought  not 
to  be  taxed  for  keeping  them  in  repair.  Piper  v. 
Singer,  tupra. 

In  Nashville  v.  Bank  of  Tennessee,  1  Swan,  200, 
suit  was  brought  to  recover  city  taxes  from  the 
bank,  and  it  was  held  exempt,  even  though  its 
charter  contained  no  expressed  exemption,  it  be- 
ing public  property  and  as  such  exempt  without 
any  positive  law. 

Article  2,  section  9,  of  the  Texas  Gonstitution 
relates  to  all  taxation  both  general  and  special  in 
its  exemption  of  county,  city,  and  town  property 
used  for  public  purposes,  as  publio  buildings.  Har- 
ris Gounty  v.  Boyd,  70  Tex.  287. 

In  Black  v.  Sherwood,  84  Va.  906,  it  was  sought  to 
iax  county  property  as  a  landing  place  for  a  ferry, 
but  the  same  was  held  exempt  under  chapter  61  of 
the  Acts  of  1681, 1882,  page  882,  which  exempted  aU 
real  estate  belonging  to  any  county,  city,  or  town. 

The  rule  that  publio  property  cannot  be  seized 
■for  debts  due  from  the  public  corporation,  applies 
•as  forcibly  to  seizures  for  street  improvements  as 
to  seizures  under  any  other  legal  process.  So  held 
In  Lowe  v.  Howard  Oounty  Oomxs.  94  Ind.  668, 
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where  it  was  sought  to  sell  a  publio  square  of  a 
oounty  for  the  payment  of  an  assessment  for  atreoc 
improvements. 

OoMTTNiiefit  profMrfi^ 

In  Fagan  v.  Chicago,  84  IlL  2S7,  where  property 
belonging  to  the  United  States  was  omitted  from 
an  assessment  for  benefits  of  a  public  nature, 
whereby  such  property  was  benefited,  it  was  held 
that  such  omission  was  right,  the  states  having  no 
power  to  tax  the  organs  of  the  general  govern- 
ment. The  assessment  imposed  in  the  above  casa 
was  for  street  pavmg,  and  was  levied  by  the  city 
upon  government  property. 

In  Adams  Gounty  v.  Quinoy,  •  L.  B.  A.  US.  169 
IlL  666,  the  dty  applied  for  an  order  oonfirmiog 
the  report  of  oommlssloneis  appointed  to  levy  a 
special  tax  upon  lots  oontiffuous  to,  and  touohing 
upon  the  line  of  certain  streets  proposed  to  be 
paved,  in  aooordance  with  the  city  ordinance.  A 
block  owned  by  the  oounty  and  used  as  a  ooart- 
house,  being  a  portion  of  such  property  and  a^ 
sessed  for  its  proportion  of  the  costs,  it  was  coo* 
tended  that  such  property  being  used  solely  fCr 
public  purposes  was  exempt  from  taxation.  The 
court  held  that  although  all  public  buildings  be- 
longing to  any  company  were  exempt  from  taxa- 
tion under  section  2  of  chapter  120  of  the  Bevlsed 
Statutes  of  Illinois,  yet  that  special  assessments 
for  local  improvements  were  not  taxes  in  the  strict 
sense  of  that  term,  and  that  property  held  for  a 
public  use  Is  not  exempt  from  such  assessment, 
although  exempt  from  taxation  for  general  por- 
poses. 

In  Polk  Oounty  Sav.  Bank  v.  Iowa,  69  Iowa.  2^ 
the  question  arose  whether  the  city  ooundl  bad 
the  power  to  make  assessments  against  the  prop- 
erty of  the  state  under  chapter  162  of  Laws  of  1879 
for  the  purposes  of  the  sewer  tax,  and  it  was  held 
that  such  act  did  not  confer  the  right  up<m  dtks 
to  assess  state  property  used  for  government  par- 
poses. 

In  the  above  case  it  was  stated  that  the  mUng  of 
the  oourt  In  Hassan  v.  Rochester,  67  N.  Y.  628,  did 
not  apply,  as  there  was  no  statute  in  Iowa  expressly 
or  impliedly  subjecting  the  property  of  the  stats 
to  assessment.  Polk  Oounty  Sav.  Bank  v*  Iowa, 
•upro. 

Where  lands  are  held  for  pubUo  use  as  a  conrt- 
house,  the  increased  value  supposed  to  follow 
street  Improvements  could  not  apply  as  oompeo* 
■atlon  for  the  levy,  as  In  property  held  by  Individ* 
uals.   Harris  Oounty  V.  Boyd,  7  Tex.  297.     &W. 
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-OoDstitutlon,  has,  fn  article  0  of  the  City  and 
Village  Act,  Tested  the  corporate  authorities 
of  cities  and  Tillages  with  power  to  make 
local  improvements  hj  special  assessment  or 
special  taxation  of  contiguous  property,  the 

f  property  of  the  state  may  he  assessed  for  pav- 
ng  a  street  under  a  city  ordinance  which  di- 
rects that  the  cost  of  such  paving  be  paid  by 
special  taxation  of  contiguous  property  ac- 
<x>rdingto  frontaire.  What  force  there  might 
be  in  tnis  argument,  if  there  were  no  other 
^ODstitutional  provision  applicable  to  this 
subject  than  those  above  referred  to,  it  is 
needless  to  discuss.  But  there  is  another 
provision  of  the  constitution,  which,  as  it 
seems  to  us,  is  conclusive  of  the  matter. 
Section  26  of  article  4  of  that  instrument  is 
ss  follows :  *'The  state  of  Illinois  shall  never 
be  made  defendant  in  any  court  of  law  or 
•equity. "  It  is  claimed  by  the  appellant  that 
the  state  is  not  a  party  defendant,  within  the 
true  meaning  of  section  26  upon  the  alleged 
ground  that  this  is  a  proceeding  in  r^m,— an 
■application  to  confirm  a  special  tax  directly 
upon  or  against  real  estate.  It  cannot  be  de- 
nied that  county  courts  are  included  in  the 
expression,  "any  court  of  law  or  equity." 
The  statute  reouirea  that  notice  of  the  as- 
sessment shall  06  sent  by  mail  to  the  owner 
ef  the  property,  and  that  notices  shall  bA 
posted  and  published.  Proof  must  be  made 
of  the  mailing,  posting,  and  publication  of 
such  notices.  The  owner  has  a  right  to  ap- 
pear in  response  to  the  notice,  and  ^1e  objec- 
tions to  the  report  of  the  commissioners.  A 
hearing  is  had,  and  evidence  is  introduced. 
Hcv.  Btat.  chapter  24,  art.  9,  §g  18-51.  Al- 
though no  judgment  in  personam  is  rendered 
against  the  owner,  yet  it  cannot  be  said  that 
he  is  not  a  defendant,  in  view  of  the  provis- 
ions made  for  his  notification,  appearance, 
and  contest  against  the  confirmation  of  the 
sssessment.  We  think  that,  when  the  state  is 
thus  called  into  the  county  court  to  defend  a 
proceeding  against  its  property,  it  is  made  a 
defendant,  in  the  sense  contemplated  by  the 
'Constitutional  prohibition. 

In  support  of  the  contention  that  the  prop- 
erty of  the  state  can  be  thus  specially  as- 
sessed, reference  is  made  to  cases  where  it 
has  been  held  that  real  estate  owned  by  a  city 
or  county  may  be  subjected  to  its  proper 
share  of  the  burden  of  constructing  public 
improvements.  Seammon  v.  Chicago,  42  111. 
192;  McLean  County  ▼.  Bloomifigton,  and 
Adam§  County  v.  Quiney^  eupra. 

But  it  is  to  be  observed,  in  regard  to  cities, 
villages,  and  counties,  that  they  are  mere 
agencies  of  the  state,  through  which  local 
government  is  convenientlv  administered, 
and  that  the  general  assemblv  may  author- 
ize property  held  by  one  of  Its  agencies  to 
'be  burdened  with  a  charge  for  the  benefit  of 
another  of  its  agencies,  to  the  extent  of  ben- 
efits received,   "in  regard  to  a  matter  in 


which  the  citizens  and  property  owners  with- 
in  the  territorial  limits  of  such  last-named 
agency  have  no  exclusive  interest,  but  only 
an  interest  in  common  with  the  entire  pub* 
lie."  McLean  County  y,  Bloomingt&n,  tupra. 
Although  the  property  of  the  city  or  county 
cannot  be  sold  so  as  to  pass  the  title  thereto 
to  private  parties,  yet  mandamus  will  lie  to 
compel  the  payment  of  the  amount  assessed 
out  of  the  city  or  county  treasury.  Taylor 
V.  People,  66  111.  822;  Olney  v.  ITartev,  50 
111.  453,  99  Am.  Dec.  530 ;  People  v.  Clark 
County  Supre,  60  111.  213;  McLean  County 
V.  Bloomington,  iunra. 

Here,   however,    it  is  conceded  that  the 
amoimt  assessed  can  neither  l>e  recovered  by 
a  sale  of  the  property  of  the  state,  nor  by 
mandamus.    The  judgment  in  the  assessment 
proceeding,  if  there  was  jurisdiction  to  ren- 
der it,  would  be  merely  advisory.     The  tri- 
bunal pronouncing  it  would  have  no  power 
to  enforce  it.     Courts  are  not  organizea,  un- 
der our  judicial  system,  for  the  purpose  of 
determining  the   moral   obligations  of  the 
parties,  but  for  the  purpose  of  making  such 
determinations  as  they  have  the  authority  to 
carry  into  execution.     **  The  state  is  a  sover- 
eign, and  cannot  be  sued  by  her  citizens  in 
her  own  courts   without  her   permission.* 
State  V.  Jvmel,  80  La.  Ann.  861.     ''It  is  an 
established  principle  of  jurisprudence  in  all 
civilized  nations  that  the  sovereign  cannot 
be  sued  in  its  own  courts,  or  in  any  other, 
without  its  consent  and  permission.*    JTa7i$ 
V.  Louisiana,  184  U.  8.  17,  83  L.  ed.  848. 
**The  obligations  of  a  state  rest  for  their 
performance  upon  its  honor  nnd  good  faith, 
and  cannot  be  made  the  subjects  of  judicial 
cognizance,  unless  the  state  consents  to  be 
sued,  or  comes  itself  into  court."    Pennoyer 
V.  MeConnaughy,  140  U.  8.  1,  35  L.  ed.  363* 
In  Moore  v.  School  Trustees  of  Town   Three^ 
19  111.  88,  we  said:    "The  state  could  not 
be  made  a  party  defendant,  nor  compelled 
to  sue.     Her  sovereignty  would  protect  her 
from  being  coerced  to  prosecute  or  defend* 
Osbom  V.  Bank  of  the  United  States,  22  U.  8. 
9  Wheat.  788,  6  L.  ed.  204 ;  Webster  v.  French^ 
11  111.  254."    In  Pagan  v.  GJUeago,  84  111. 
227,  it  was  held  that  the  city  of  Chicago  had 
no  power  to  levy  a  special  assessment  for 
paving  a  street  upon  the  block  of  ground 
owned  by  the  United  States  government,  and 
used,  with  the  building  thereon,  for  the  pur- 

fioseof  a  post-ofl9ce,  custom-house,  courts,  eto. 
n  that  case  we  said  :  **  A  municipal  corpora- 
tion has  no  power  to  assess  or  exact  from  the 
state  or  the  general  government  any  sum  for 
benefits  conferred." 

In  view  of  the  consideration  here  presented, 
we  think  tliat  the  county  court  properly  re- 
fused to  confirm  the  assessment  as  to  the  prop- 
erty in  question.  Accordingly,  thejudgmeni 
of  that  Court  is  affirmed. 
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UNION  PACIFIC  R.  CO. 

(18Ck>lo.e00.) 

*1  •  Where  the  court  annomieed  that  m 
new  trial  should  be  mllowed.  and  plalDtlff 
then  declarod  that  he  elected  to  stand  by  hisoaae 
as  made,  and  thereupon  the  court  dlsmJsKdthe 
action,— field,  that  the  elrcumatances  showed  that 
all  parties  intended  to  treat  the  case  as  though 
the  court  had  dismissed  the  action  or  8;ranted  a 
nonsuit  on  the  ground  that  plaintiff  bad  failed  to 
*^rove  a  sulfioient  case  for  the  Jury.** 

8.  The  Code  of  Civil  Procedure  eontenip 
plates  that  the  suhetance,  and  not  the  mere 
form,  of  Judicial  proceedings  shall  be  regarded 
in  determining  the  rights  of  parties. 

8*  Where  the  evideaoe  is  eonHietiiiirt  o^ 

of  such  a  character  that  different  conclusions 
may  be  reasonably  drawn  therefrom,  the  case 
presents  a  question  of  fact  for  the  jury  under 
proper  instructions. 

4.  Thonflfb  the  dismissal  of  aa  action 
may  not  be  irarranted*  on  the  ground 
stated  in  the  Judgment  order,  yet,  if  the  record 
discloses  other  grounds  which,  as  a  matter  of 
law,  show  the  plaintiff  was  not  entitled  in  any 
event  to  recover  in  the  action,  a  Judgment  of 
dismissal  may  be  upheld. 

6.  Under  the  stock-kilHng  act*  as 
amended  in  1885t  before  a  person 
could  claim  that  a  railway  company 
owed  him  any  duty  in  respect  to  fencing  its 
railway,  it  was  necessary  for  him  to  allege  that 
be  was  the  owner  or  holder  of  land  adjacent  to 
such  railway;  that  he  had  requested  the  railway 
company  to  fence  its  line,  put  in  catUe-guards 
and  gateways;  and,  moreover,  according  to  said 
act,  the  railway  company  could  not,  by  comply- 
ing with  such  request,  exempt  itself  from  the  un- 
conditional liability  otherwise  imp(ised,  except  as 
against  the  party  making  the  request. 

6*  It  is  not  evei^  remark  in  a  Jadieial 
opinion  that  amounts  to  a  Judicial  de- 
cision* Oeneral  expressions  in  every  opinion 
are  to  be  taken  in  connection  with  the  case  in 
which  those  expressions  are  used.  If  they  go 
beyond  the  case,  they  may  be  respected,  but 
ought  not  to  control  the  Judgment  in  a  subse- 
quent suit  when  the  very  point  is  presented  for 
decision. 

7*  A  legrislative  act*  within  the  sphere 
of  legrisIatiTe  power*  and  not  an  en- 
croachment upon  the  province  of  some 
otiier  department  of  the  government,  wUl 
be  upheld,  unless  clearly  in  conflict  with  some 
provision  of  the  constitution  of  the  state  or  na- 
tion, or  in  violation  of  some  private  right  there- 
by secured. 

8.  By  the  stock-killin§r  statute  of  1885 
(sees.  18,  li)  a  railway  company  might  be  denied 

*Headnotes  by  Elliott,  J. 


**the  equal  protection  of  the  laws,**  and  deprived 
of  its  property  'Without  due  prooeas  of  hiw/* 
Buoh  a  statute  is  unoonstitutionaL 

9.  Where  the  sections  of  a  statute  must 
be  construed  together  as  dependent,  end 
not  as  independent,  provisions,  the  invalidity  ol 
one  part  invalidates  other  parts. 

dCay  »,  1808.) 

ERROR  to  the  District  Ck>urt  for  Park  Conoty 
to  review  a  judgment  in  favor  of  defend- 
ant in  an  action  brought  to  recover 
for  the  killing  of  a  bone.    AfflrmetL 

Statement  by  Elliott,  J,: 

Tbis  action  is  founded  upon  cbapter  93, 
Gen.  Stat.  1888,  at  amended  by  the  Act  of 
1885.  Section  13  and  amended  sections  14  and 
15 are  as  follows: 

''Sec.  18.  That  every  railroad  or  railway 
corporation  or  company  operating  any  line 
of  railroad  or  railway  or  any  branch  thereof 
within  the  limits  of  this  state,  which  shall 
damage  or  kill  any  horee,  mare»  geldings 
filly.  Jack,  Jenny,  or  mule,  or  any  cow. 
heifer,  bull,  ox,  steer,  or  calf,  or  any  other 
domestic  animal,  by  running  any  engine  or 
engines,  car  or  can,  over  or  against  any  such 
animal,  shall  be  liable  to  the  owner  of  such 
animal  for  the  damages  sustained  by  such 
owner  by  reason  thereof. 

''Sec.  14.  If  the  owner  of  any  animal  or 
animals  so  killed,  or  his  or  her  authorized 
agent,  shall  make  affidavit  before  some  officer 
authorized  to  administer  oaths  Uiat  he  or  she 
was  the  owner  or  authorized  agent  of  the 
owner,  of  the  recorded  brand  found  upon  the 
animal  or  animals  so  killed  or  damaged  at 
the  time  of  such  killing  or  damaging,  and 
such  person  shall,  within  six  months  after 
such  killing  or  damaging,  deliver  such  af- 
fidavit to  the  agent  or  any  ofl!icer  of  such  com- 
pany or  corporation,  together  with  a  cer- 
tificate of  his  or  her  mark  or  brand,  under 
official  seal  of  any  officer  authorized  by  law 
to  record  such  mark  or  brands,  or  shall  make 
affidavit  that  the  animal  killed  or  damaged, 
as  aforesaid,  had  no  recorded  mark  or  brand, 
and  that  he  or  she  is  the  owner  of  such 
animal,  describing  it,  the  corporation  or  com- 
panv  shall  pay  to  such  person  delivering  such 
attiilavit  and  certificate,  or  such  affidavit  last 
aforesaid,  as  follows :  Schedule.  For  Ameri- 
can sheep,  each,  two  doll  an  and  fifty  cents 
($2.50)  ;  for  Mexican  sheep  and  goats,  one 
dollar  and  fifty  cents  ($1.60)  ;  for  Texas 
cattle,  yearlings,  twelve  dollara  ($12.00)  ; 
for  Texas  cattle,  two  yean  old,  seventeen 
(lollan  ($17.00)  ;  for  Texas  cattle,  three  yeara 
old,  steers  and  cows,  twenty  dollara  ($20.00) ; 
for  Texas  cattle,  four  yean  old  steen  or  over, 
twenty-five  dollan  ($25.00)  ;  for  American 
yearlings,  fifteen  dollan  ($16.00)  ;forAmeri- 


Nora— To  the  effeot  that  a  railroad  company 
may  by  statute  be  made  oonstitutionally  liable  ab- 
solutely without  reRard  to  nefrliRence  for  all  dam- 
ages resultJog  from  fires  set  by  its  engioes  or  orig- 
inating on  its  right  of  way,  see  Union  Pac.  EL  Co. 
V.  De  Busk  (Oola)  t  L.  R.  A  850;  McCandlesB  v. 
Riohmond  ft  D.  B.  Oo.  (&  C.)  18  L.  R.  A  440. 
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While  as  to  the  unoonstitatlonallty  of  a  statute 
attempting  to  oreate  suoh  liability  for  stock  IdUed 
by  its  trains,  see  Bielenberg  v.  Montana  Uaion  B» 
Ck>.  (Mont.)  S  L.  B.  A  818;  Jensen  v.  UnlOB  Paa  tL 
Oo.a7tal04L.B.An^ 
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<tjx,  two  years  old,  twenty  dollars  ($20.00)  ; 
for  American,  three  years  old,  steers  and  cows 
^f  all  ages,  twenty-eight  dollars  ($28)  ;.for 
American,  four  years  old  steers  and  over, 
thirty-four  dollars  ($34)  ;  for  calves,  ten 
•dollars  ($10).  The  above  price,  when  paid, 
shall  be  payment  in  full.  All  Texas  and 
3iezican  cattle  shall  be  considered  as  Texas 
•cattle,  and  half-bloods  shall  be  classed  as 
American  cattle.  Thoroughbred  cattle,  milch 
•cows,  hi  ffh- grade  American  cattle  and  grade 
bulls  shall  be  paid  for  at  their  cash  value. 
'Thoroughbred  sheep  shall  be  paid  for  at  their 
•<;ash  value :  horses,  mules,  and  asses  shall  be 
paid  for  at  their  cash  value :  provided,  that 
no  railroad  company  shall  at  any  time  be 
required  to  pay  more  than  the  market  value 
of  any  animal  killed  or  damaged,  except  as 
hereinafter  provided.  In  all  cases  where  such 
railroad  company  or  corporation  shall  kill 
4iDy  of  the  stock  mentioned  in  this  act,  and 
for  which  no  price  or  sum  is  fixed,  the  owner 
•or  agent  of  such  stock  shall,  after  the  filing, 
413  aforesaid,  of  an  affidavit  and  certificate  of 
brand  or  affidavit  of  ownership,  which  affida- 
vit shall  contain  a  statement  of  class,  grade, 
and  value  of  such  animal  or  animals,  select 
«ome  disinterested  freeholder  of  the  county 
where  such  killing  took  place,  and  shall  no- 
-tify  such  company  or  corporation  of  said  se- 
lection, and  such  company  or  corporation 
«hall,  within  three  days  thereafter,  select 
«ome  suitable  person  to  act  with  person  so  se- 
lected, and  the  two  so  selected  shall  select  a 
-third,  and  the  three  so  selected  shall,  without 
•delay,  proceed  to  appraise  the  value  of  the 
«tock  80  killed  or  damaged,  a  majority  of 
which  three  appraisers  shall  be  sulficient  to 
determine  the  same ;  and  shall  certify,  under 
oath,  such  appraisement  to  an  agent  or  super- 
intendent of  such  company  or  corporation.  In 
•case  such  railroad  or  corporation  shall  refuse 
or  neglect  to  appoint  such  appraiser,  it  shall 
be  the  duty  of  the  justice  of  the  peace  nearest 
to  the  place  where  such  stock  was  so  killed  or 
•damaged  to  select  three  disinterested  persons 
4LB  appraisers,  and  administer  to  them  an  oath 
-to  honestly  appraise  the  value  of  such  stock, 
which  appraisers  shall,  without  delay,  ap- 
praise ana  forward  to  such  justice  the  result 
of  such  appraisement,  which  justice  shall, 
within  ten  davs  thereafter,  forward  to  an 
agent  or  superintendent  of  such  railroad  or 
oorporation,  a  certificate  of  the  result  of  such 
appraisement  and  the  costs  thereof ;  and  such 
Tailroad  or  corporation  shall,  within  thirty 
days  after  the  receipt  of  such  certificate,  pay 
to  the  owner  of  the  stock  so  killed  or  dam- 
aged, or  to  his  or  her  authorized  agent,  tbe 
amount  of  such  appraisement,  together  with 
all  the  costs,  as  aforesaid;  and  in  all  cases 
where  the  value  of  such  stock  is  established 
by  this  act  such  company  or  corporation  shall 
pay  for  such  stock  within  tbirty  days  after 
^he  deliverv  of  the  affidavit  and  certificate 
of  ownership  of  brand,  or  affidavits  of  owner- 
ahip  of  said  stock,  and,  if  any  such  company 
ahall  so  fail  to  pay  for  such  stock  within 
thirty  days  after  the  delivery  of  such  affidavit 
and  certificate,  such  company  shall  be  liablo 
lor  double  the  value  the  appraised  or  schedule 
^ralue  of  any  such  animal  or  animals,  to- 
{ether  with  reasonable  attorneys'  fees,  to  be 
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allowed  by  the  court ;  and  all  persons  selected 
or  appointed  under  this  section  shall  receivo 
the  sum  of  one  dollar,  to  be  paid  by  said  rail- 
road company  or  corporation,  as  hereinbefore 
provided  :  provided,  that  any  railroad  compa- 
ny having  fenced  its  line  of  road,  or  any  part 
thereof,  or  who  may  hereafter  fence  its  road,  or 
any  part  thereof,  withagood  and  lawful  fence, 
and  put  in  good  and  sufficient  cattle-guurds, 
and  have  put  in  gateways  upon  and  across 
their  said  railroad,  at  the  request  of  persons 
holding  or  owning  land  adjacent  to  said  rail- 
road, for  the  private  use  and  accommodation 
of  said  adjacent  owners  or  holders  of  land, 
said  railroad  company  shall  not  be  held 
liable  for  the  killing  or  injury  of  any  stock 
getting  through  said  gateways,  belonging  to 
said  party  at  whose  request  and  for  whose 
accommodation  said  gateway  was  made,  un- 
le.ss  such  killing  or  injury  was  occasioned 
by  the  fault  or  negligence  of  said  railroad 
company  or  its  employes. 

"Sec.  16.  Every  railroad  company  shall 
keep  a  book  at  the  county  seat  of  each  county 
through  which  their  road  runs:  provided, 
that  said  road  runs  or  passes  through  the 
county  seat.  If  such  railroad  does  not  pass 
through  the  county  seat,  then  such  book  shall 
be  kept  at  the  principal  town  in  the  county 
through  which  it  passes;  and  it  is  hereby 
made  the  duty  of  the  said  company  to  cause 
to  be  entered  in  said  book,  within  fifteen  days 
after  the  killing  of  any  animal,  a  description, 
as  nearly  as  may  be,  of  such  animal,  its  color, 
age,  marks,  and  brands,  and  shall  keep  said 
book  subject  to  the  inspection  of  persons 
claiming  to  have  had  animals  killed.  Should 
any  company  fail  to  keep  said  book,  or  to 
file  such  notice,  in  tbe  manner  herein  pro- 
vided, or  to  enter  therein  such  description  of 
any  animal  killed,  for  a  period  of  fifteen 
days  thereafter,  such  company  shall  be  liable 
to  the  owner  ojf  such  animal  to  an  amount 
twice  the  full  value  thereof.*  Gen.  Stat. 
1888.  p.  814 ;  Sess.  Laws  1885,  pp.  804,  888. 

Waasworth  was  plaintifif  below.  The 
Union  Pacific  Railway  Company  was  defend- 
ant. At  the  October  term,  1887,  the  cause 
was  tried  by  a  jury,  and  verdict  rendered  in 
plaintiff's  favor.  A  motion  for  a  new  trial 
was  interposed  by  defendant,  and  at  a  sub- 
sequent term  the  following  proceedings  were 
had  and  entered  of  record :  "  And  afterwards, 
and  on  the  25th  day  of  April,  1888,  the  same 
being  one  of  the  regular  juridical  days  of  the 
April,  1888,  term  of  the  said  court,  the  motion 
for  new  trial  aforesaid  having  been  continued 
for  further  hearing  to  said  last-named  term, 
and  having  been  argued  in  chambers  mean- 
while in  vacation,  and  now  coming  on  for 
final  hearing  and  determination,  and  the 
court,  beine^  of  the  opinion  that  said  motion 
should  be  allowed,  but  plaintiff  electing  to 
stand  by  his  case  as  made,  doth  order  and 
adjudge  that,  there  being  no  evidence  that 
defendant's  engine  or  cars  ran  over  or  against 
the  horse  of  plaintiff  herein  in  question,  said 
animal,  upon  the  contrary,  appearing  to  have 
run  into  or  against  the  moving  train  of  de- 
fendant's cars,  this  action  of  plaintiff,  under 
the  statutes  counted  upon  therein,  does  not 
lie,  and  the  same,  the  evidence,  and  the  ver- 
dict herein  notwithstanding,  is  dismissed  at 
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the  costs  of  the  plainiiff."  The  plaintiff 
seeks  a  reversal  of  this  judgment  by  writ  of 
error. 

M€wr%,  Bailey  A  Wilkin,  for  plainliff  in 
error: 

The  so  called  stock  killing  statute  under 
which  plaintiff  brought  his  action  below,  since 
its  enactment  in  1872,  has  been  before  this 
court  in  the  cases  folio wiog: 

Atchmn,  T.  A  8.  F,  B.  Co,  v.  Lt0an,  6  Colo. 
838;  Denver  dk  R,  G.  li,  Co,  v.  Henderson,  10 
Colo.  1;  Denver  d  R,  O.  R,  Go.  v.  Zastraw,  10 
Colo.  4;  Atehiaon,  T,  A  A  F.  R,  Co,  ▼.  BetU, 
10  Colo.  481. 

And  in  each  casp,  expressly  or  by  implica- 
tion, has  been  pionounced  vidid  aod  constitu- 
tional as  against  the  objection  that  it  imposes 
on  the  railroad  company  an  absolute  liability 
to  the  owner  of  stock  killed  or  injured  for  his 
damage  thus  sustained  entirely  independent  of 
the  question  of  negligence. 

The  statute  twin  to  this,  imposing  a  like  ab- 
solute and  unconditional  liability  upon  railroad 
companies  for  damages  from  nres  set  out  by 
them,  was  recently  before  this  court  in  Union 
Pac,  R,  Co,  V.  De  Buak,  8  L.  R  A.  8150, 12  Colo. 
291;  Union  Pac,  JR.  Co,  ▼.  Moffatt,  12  CoL  310, 
and  upon  the  like  objection  made  was  pro- 
sounced  yalid  and  constitutional. 

Every  act  which  has  receiyed  the  sanction  of 
the  reneral  assembly  is  to  be  considered  consti- 
tutional unless  the  contrary  appears  beyond  a 
rensonable  doubt. 

JeopU  Y,  Lake  County  Oomrs,  13  Colo.  89. 

The  terms  of  the  act  state  no  exception  to  the 
absolute  and  unconditional  liability  of  that 
railroad  compan]^  which  shall  damage  or  kill 
any  such  domestic  animal  as  this  of  plaintiff's 
by  running  any  engine  or  engines,  car  or  cars, 
over  or  against  the  same,  saye  when  it  does  this 
zion  negligently  at  fence  protected  points  upon 
lis  line. 

it  seems  to  be  thcDolicy  of  the  act  to  deyolye 
the  burden  of  casualties  of  this  sort  upon  that 
one  of  the  two  parties  to  it  (both  claiming  non- 
imputability)  which,  declining  to  exempt  itself 
under  the  fence  provision,  chooses  to  engage 
for  its  own  profit  in  a  business  io  which  the 
dnngerous  agency  which  causes  the  injury  is 
nccissHrily  to  be  employed. 

I/art  V.  Western  R.  Corp,  18  Met.  99;  Union 
Pac.  R.  Co,  y.  De  Busk,  13  L.  R.  A.  850,  12 
Colo.  294. 

The  statute  (Gen.  Stat.  1888,  g  2804,  origin- 
al ly  promulgated  Sess.  Laws  1872,  p.  185)  is 
constitutional  in  declaring  a  railroad  com- 
pany's liability  for  single  damages  for  stock 
killed  or  injured  without  reference  to  com- 
pany's non-negligence  and  without  reference 
to  fencing  proviso  which  was  added  by  more 
recent  legislation. 

Union  Pae.  R,  Co,  ▼.  De  Busk,  and  Union 
Pac,  R.  Co,  V.  Moffait,  supra;  Union  Pac  R. 
Co.  y.  Arthur,  2  Colo.  App.  159;  Denver,  T, 
dk  O,  R.  Co.  Y,  De  Graff,  Id.  42;  Union  Pae, 
R.  Co,  y.  Sternberg,  18  Colo.  141;  Denver  A  R, 

0,  R.  Co.  V.  Cliandler,  8  Colo.  871;  Denver  A  R, 
Q.  R,  Co.  Y,  Stewart,  1  Colo.  App.  227;  Atchi- 
son, T,  d  8.  F.  R,  Co.  Y,  Lvjan,  6  Colo.  838; 
Denver  dt  R.  G,  R,  Co.  y.  Henderson,  10  Colo. 

1,  Denver  dk  R.  G,  R.  Co.  y.  Zastrow,  Id.  4; 
Atchidon  T.  db  8.  F.  R,  Co.  y.  BetU,  Id.  481. 
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This  statute  is  conAtitational  as  estftbKahinf , 
at  the  least,  a  presumptive  but  disputable  pce- 
sumption  of  liability,  reserving  to  the  imilway 
company  the  right  to  defend  by  showing  oo& 
tributory  negligence  or  other  afflrmatiye  defeo- 
sive  matter  to  exempt  it  from  its  presamptive 
statutory  liability  imported  by  the  fact  of  kill- 
ing or  injuring  stock  in  operatini^  its  trains. 

1  Thomp.  Neg.  ^  15,  p.  512,  and  cases  cited; 
Savannah,  F.  cfc  W.  R.  Co,  y,  Geiffer,  21  FU. 
669,  58  Am.  Bep.  703,  notes,  and  cases  cited: 
Bradley  y.  People,  8  Colo.  599:  LittU  Bock  dt 
Ft.  3.  R.  Co.  y.  Payne,  33  Ark.  816.  84  Am. 
Rep.  55. 

The  fencing  proviso  of  the  Statute  of  1885,. 
counted  on  in  the  complaint,  relieves  the  stat- 
ute of  the  constitutional  question.  It  ezempts- 
from  liability  for  non-negligent  injury  in  cases 
of  this  sort  at  properly  &nce-protected  points; 
this  being  equivalent  to  requiring  the  fencing 
and  declaring  a  liability  for  damages  in  the 
absence  of  fencing. 

Wilder  y.  Maine  Gent.  fi.  0^.  65  Me.  882. 2» 
Am.  Rep.  698;  Rodemaclicr  v.  MUwaukee  dt  SL 
P.  R.  Co,  41  Iowa,  297, 20  Am.  Rep.  592;  Cairo^ 
dk  St,  L.  R,  Co.  Y.  Peoples,  92  lU.  97,  34  Am. 
Rep.  112;  Cairo  dk  St,  L.  R,  Co.  ▼.  Warrin^f^ 
ton,  92111. 157,  34  Am.  Rep.  115,  note;  Antiadtt 
V.  Chicago  dk  N.  W,  R,  Co,  26  Wis.  145,  7  Am. 
Rep.  44,  note;  Barnetl  v.  Atlantic  dk  P.  R.  Co^ 
68  Mo.  56,  30  Am.  Rep.  773;  LitOe  RockdkFX, 
S,  R,  Co.  V.  Payne,  supra. 

Tbe  allowance  of  attorney's  fees  and  doub- 
ling the  damage  on  failure  of  company  to  pay 
single  damage  within  thirty  days  after  receiv- 
ing certificate  from  justice  of  the  peace  of  the 
amount  is  a  valid  statutory  penalty  for  failure 
to  comply  with  the  fencing  provision  above 
mentioned. 

Little  Rock  dk  Ft.  8.  R.  Co.  v.  Payne,  Cairc 
A  St.  L,  R.  Go,  Y,  Warrington,  and  Cairo  dC-  St, 
L,  R.  Co,  v.  Peoples,  supra;  1  Thomp.  Neg. 
539;  TredwayY,  8,  C.  dk  St,  P.  R.  Co.  43  Iowa, 
527,  29  Am.  Rep.  862,  note;  Peoria,  D.  db  E. 
R.  Go.  V.  Duggan,  109  lU.  587,  50  Am.  Rep, 
619. 

The  double  daniage  for  failure  to  keep  stock 
record  at  company's  station  at  Fuirplay  is  a 
valid  exercise  of  police  power. 

Little  Rock  dk  Ft.  8.  R.  Co.  v.  Payne,  supra^ 

Messrs.  C.  BL  Kendall  and  Teller  A- 
Orahood,  for  defendant  in  error: 

The  statute  on  which  this  case  is  founded  is 
unconstitutional,  as  depriving  a  person  of  its 
property  without  due  process  of  law. 

Zeigler  v.  South  dk  North  Ala.  R.  Co.  58  Ala. 
594;  LitUs  Rock  A  Ft.  8.  R.  Go.  v.  Payne,  88 
Ark.  816,  34  Am.  Rep.  55;  Bielenberg  v.  Mon- 
tana Union R,  Go.2L.K  A.  813,  8  Mont.  271; 
Thompson  v.  Northern  Pac.  R.  Co.  8  Mont.  279;. 
Cateril  v.  Union  Pac.  R.  Co.  2  Idaho,  540:  Jen- 
sen V.  Union  Pae^  R.Go.iL.K.A.  724, 6  Utoh, 
252;  Savannah,  F.  dk  W.  R,  Co,  v.  Gei<;er,  21 
Fla.  669.  58  Am.  Rep.  703.    See  also  Ohio  dk 
M.  R.  Co,  Y,  Lackey,  78  111.  55,  20  Am.  Rep. 
259;  WHght  v.  Cradelbauch,  8  Nev.  849;  But- 
ton V.  Camden,  89  N.  J.  L.  122,  28  Am.  Rep. 
203;  Corhin  v.  HUl,  21  Iowa,  72 ;  Adams  v. 
Beale,  19  Iowa.  66;  McCready  v.  Sextrm,  2» 
Iowa, 391, 4 Am. Rep.  2\A.iAllen v.  Armstrong, 
16  Iowa,  518;  Bannon  v.  Burnes,  89  Fed.  Rep. 
892;  Abbott  v.  Lindenboioer,  42  Mo.  162;  Coo- 
ley,  Const.  lim.  453,  *368,  note,  454^  «361«  48U 
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482;  State  t.  Dohcrty,  (M)  Me.  509:  Greene  r. 
Brtgffs,  1  Curt.  C.  C.  825;  Windsor  v.  i/c  Veigh, 
S8  U.  8.  277,  23  L.  ed.  016;  5  Webster's  Works, 
p.  487. 

The  law  in  force  at  the  time  of  tbe  killing  of 
the  animal,  to  wit,  Law  1885,  p.  385,  was  re- 
I)ealed  by  the  Law  of  1887,  p.  420,  enacted  as 
s  substitute  there  For. 

Keese  v.  Denver,  10  Colo.  112. 

And  the  liability,  if  any  existed,  being  a  penal 
one,  it  was  destroyed  by  the  repeal  of  the  stat- 
ute inflicting  the  penalty. 

Gregory  ▼.  German  Bank  of  Denver,  8 
Colo.  882,  25  Am.  Rep.  760:  Denver  dk  R  G.  R 
Co.  V.  Crawford,  11  Colo.  508;  Union  Pae.  R 
Co.  V.  Proctor,  12  Colo.  194. 

If  the  statute  is  construed  to  give  double 
damages  and  attorney's  fees,  as  a  penalty  for 
not  paying  within  the  time  required  by  statute, 
It  is  unconstitutional,  being  in  violation  (sec.  6, 
art.  2)  of  the  Constitution  of  Colorado,  as  well 
as  other  provisions  of  both  the  state  and  Unit- 
ed States  constitutions. 

The  defendant  had  the  right  to  have  the 
question  of  its  liability  determined  in  court, 
and  it  cannot  be  punished  for  so  doing. 

Cooley,  Const.  Lim.  445,  *862;  8t.  Louie,  I. 
If.  A  8,  R  Co.  y.  Williams,  49  Ark.  492;  Laf- 
ferty  v.  Chic/iQO  dk  W.  M.  R.  Co.  71  Mich.  851; 
Wilder  v.  Chicago  dk  W.  M.  R.  Co.  70  Mich. 
882;  Ikhut  v.  Chieigo  dk  W.  M.  R  Co.  Id.  438; 
Chicago,  8t.  L.  dk  N.  0.  R.  Co.  ▼.  Moss,  60 
Hiss.  641;  Dvrkee  v.  JonestiUe,  28  Wis.  464,  9 
Am.  Rep.  600;  Datis  v.  Pierse,  7  Minn.  1,  82 
Am.  Dec.  65. 

It  is  not  the  due  process  of  law  provided  for 
in  the  state  and  United  States  constitutions. 

AtcMson  dkN.RCo.  ▼.  Baty,  6  Neb.  87,  29 
Am.  Rep.  856. 

Elliott*  J.,  delivered  the  opinion  of  the 
court: 

The  dismissal  of  the  action,  as  shown  by 
tbe  record,  is  assigned  for  error. 

1.  The  dismissal  was  somewhat  irregular, 
but  it  is  not  difficult  to  understand  its  mean- 
ing. The  cause  had  been  tried  by  jury,  re- 
sulting in  a  verdict  In  plaintiff's  favor, 
finding  that  the  value  of  the  horse  killed  was 
$200,  and  assessing  plaintiff's  damages  at 
$400  on  each  of  the  two  causes  of  action. 
Upon  consideration  of  defendant's  motion 
for  a  new  trial,  the  court  was  of  opinion 
that  it  should  be  allowed,  and  so  announced 
its  conclusion.  Thereupon  plaintiff  declared 
that  he  elected  to  stand  by  his  case  as  already 
made,  and  the  district  court  then  and  there 
dibmissed  the  action  at  plaintiff's  costs.  The 
declaration  of  plaintiff  was  equivalent  to 
Baying  that  he  could  not  prove  any  better 
case,  and  that  he  desired  to  obviate  the  ne- 
cessity for  another  trial.  The  bringing  of 
the  whole  record  to  this  court  for  review,  in- 
cluding the  bill  of  exceptions,  containini; 
"all  the  testimony  offered,  given,  or  received 
on  the  trial,"  clearly  indicates  that  the  in- 
tention of  the  parties  was  to  treat  the  action 
of  the  court  as  though  the  court  had  dis- 
missed the  action  or  granted  a  nonsuit  on  the 
ground  that  plaintiff  had  failed  to  ''prove  a 
sufficient  case  for  the  jury."  That  such  was 
tbe  understanding  and  intention  of  plaintiff 
as  well  as  the  defendant  is  conflrmea  by  the 

23  L.  R.  A. 


fact  that  the  assignments  of  error  and  br^ni- 
ment  of  counsel  in  this  court  extend  to  bh& 
conclusions  of  the  trial  court  upon  the  evi- 
dence, the  pleadings,  and  the  statutes  upon 
which  the  action  is  founded. 

2.  The  Code  of  Civil  Procedure  contem- 
plates that  the  substance,  and  not  the  mere- 
form,  of  Judicial  proceedings  shall  be  re- 
garded in  determining  the  rights  of  parties ; 
hence  we  shall  review  this  cause  according  to- 
the  intention  of  the  parties,  as  above  stated, 
since  it  is  obvious  that  the  ends  of  justice  will 
be  thereby  accomplished.  Code,  §  78,  also 
section  443 ;  Denier  dk  R.  G.  R.  Go.  v.  CJiand- 
ler,  8  Colo.  876;  ida^  Springs  v.  Filteau,  10 
Colo.  105. 

8.  Upon  a  careful  examination  of  the  evi- 
dence we  are  of  the  opinion  that  the  court 
would  not  have  been  justified  at  the  close  of 
the  evidence  in  dismissing  the  action  or  in 
granting  a  nonsuit  on  the  ground  that  therfr 
was  no  evidence  tending  to  prove  that  de- 
fendant's engine  or  cars  ran  over  or  against 
the  plaintiff's  horse,  as  stated  in  the  finding 
of  the  court.  The  evidence  on  that  phase  of 
the  case  was  somewhat  conflicting,  or  of  such 
a  character  that  different  conclusions  might 
have  been  reasonably  drawn  therefrom ;  and 
so  the  evidence  did  not  present  a  question  of 
law  for  the  court,  but  one  of  fact  for  the  jury 
under  proper  instructions.  2  Thomp.  Trials^ 
§  2242  et  seq.;  Lord  v.  Pueb^  Smelting  dk  Ref 
Co.  12  Colo.  394;  Denny  r.  WiUiams,  5  Al- 
len, 1-5, 

4.  But  it  is  contended  that,  though  the 
grounds  for  dismissing  the  action,  as  stated 
in  the  court's  finding,  are  not  sufficient  In 
law,  vet  the  judgment  of  dismissal  should  be 
upheld,  since  the  record  discloses  other  facts 
which,  as  a  matter  of  law,  show  that  plain- 
tiff was  not  entitled,  in  any  event,  to  recover 
in  the  action. 

6.  The  complaint  contains  two  causes  of 
action.  Each  count  is  founded  upon  certain 
provisions  of  the  statute  relating  to  stock 
killed  by  the  operation  of  railroads.  The 
killing  occurred  in  June,  1886;  hence  we 
must  consider  the  law  as  it  existed  at  that 
time.  See  Oen.  Stat.  1888,  chap.  98,  g  2804 
et  seq.  Also  acts  amendatory  thereof, — Sess. 
Laws  1885,  pp.  804,  838.  Neither  count  of 
the  complaint  alleges  any  negligence  on  the 
part  of  the  defendant  company  in  respect  to 
the  killing  of  plaintiff's  horse.  Prior  to  the 
Act  of  1885,  above  cited,  it  was  provided  hy 
statute  that  any  railroad  company  operati ng^ 
its  road  within  this  state  which  should  dam- 
age or  kill  an^  domestic  animal  by  running^ 
any  of  its  en  sines  or  cars  over  or  against  such 
animal  should  be  liable  to  the  owner  of  such 
animal  for  the  damages  thereby  occasioned. 
The  statute  contained  a  fixed  schedule  of 
prices  to  be  paid  for  certain  kinds  of  animals 
so  killed,  it  also  provided  for  an  appraise- 
ment of  the  value  of  the  animals  for  which  no 
schedule  price  was  fixed,  but  the  appraise- 
ment was  required  to  be  made  without  any 
trial  in  court,  and  no  proof  of  negligence  on 
the  part  of  the  railway  company  was  required 
in  order  to  establish  its  liability.  By  the 
Act  of  1885  an  amendment  to  section  14  wa» 
added,  relating  to  fences,  cattle-guards,  and 
gateways,  by  which  it  was  provided  that 
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cmder  certain  circamstances  a  railroad  corn- 
par  y  should  not  be  held  liable  for  the  killing 
or  lujury  of  any  stock,  unless  such  killing 
or  injury  was  occasioned  by  the  fault  or  neg- 
ligence of  the  company  or  its  employes.  This 
peculiar  proviso  was  again  amended  in  1891 
(Sess.  Laws,  p.  281),  but  the  amendment 
was  too  late  to  affect  this  case.  The  first 
oount  of  the  complaint  contains  an  averment 
to  the  effect  that  defendant's  railway  line,  at 
the  place  where  plaintiff's  horse  was  killed, 
was  not  then  ana  there  fenced  with  a  good 
and  lawful  fence,  or  with  any  fence  what- 
ever ;  also  a  further  averment  that  **  said  rail- 
way line,  at  the  point  thereon  of  said  kill- 
ing, was  not  fenced  as  by  said  statute  ad- 
Tised. "  These  avermenti  were  not  sufficient, 
under  the  Act  of  1885>  According  to  the 
terms  of  that  act,  before  plaintiff  could  claim 
that  the  defendant  ccmpany  owed  him  an^ 
duty  in  respect  to  fencing  its  railway,  it 
was  necessary  for  him  to  allege  that  he*^  was 
the  owner  or  holder  of  land  aajacent  to  such 
railway ;  that  he  had  rc(j[uested  defendant  to 
fence  its  railroad,  put  in  cattle-guards  and 
gateways;  and  that  his  horse  was  killed  by 
reason  of  defendant's  neglect  to  comply  with 
«uch  request.  The  complaint  does  not  con- 
tain sucn  allegations.  Moreover,  according 
to  the  strict  terms  of  the  proviso,  the  com- 
pany could  not,  even  by  fencing,  putting  in 
oattle-guarcU  and  gateways,  exempt  itself 
from  the  unconditional  liability  otherwise 
imposed  by  the  statute,  except  as  against  the 
party  requesting^  the  gateway  to  be  made. 
From  the  foregoing  it  follows  that,  in  order 
to  warrant  a  recovery  for  plaintiff  under  the 
first  count  of  his  complaint,  as  the  statute 
existed  when  the  first  alleged  cause  of  action 
arose,  it  must  be  held,  unconditionally,  that 
if  any  railroad  company  operating  its  road  in 
this  state  should  damaged  or  kill  a  domestic 
animal  by  running  its  engines  or  cars  over 
or  against  such  animal,  the~rai1road  company 
would  be  liable  therefor,  irrespective  of  any 
act  of  negligence  on  the  part* of  such  com- 
pany. If  such  statute  were  valid,  then,  ac- 
•cording  to  its  literal  terms,  plaintiff's  right 
to  recover  must  be  upheld. 

6.  Counsel  for  plaintiff  rely  upon  the  case 
of  Union  Pac,  R  Co,  v.  De  Busk,  12  Colo. 
294,  3  L.  B.  A.  850,  as  sustaining  the  stock- 
killing  statute  as  it  existed  under  the  Act  of 
1885.  In  that  case  a  statute  declaring  that 
every  railroad  company  shall  be  liable  for 
all  damaires  by  fire  that  is  set  out  or  caused 
by  operating  its  road,  in  this  state,  was  up- 
held as  constitutional,  the  court  holding  that 
^such  statutes  are  not  penal,  but  purely 
Temedial  in  their  nature,"  and  that  the  lia- 
bility thus  declared  ^'waf.  but  the  re  enact- 
ment, pro  tanto,  of  the  ancient  common  law, 
for  the  better  protection  of  property  exposed 
to  such  unusual  dangers."  The  conclusion 
in  the  De  Btiak  Case  was  sustained  by  nu- 
merous decisions  by  courts  of  last  resort  in 
other  states  having  fire  statutes  similar  to  our 
own.  As  early  as  1847  Chief  Justice  Shaw 
declared  that  tne  design  as  well  as  the  legal 
effect  of  such  a  statute  was  to  afford  indem- 
nity to  those  suffering  damage  from  fire 
caused  by  the  use  of  a  dangerous  apparatus. 
This  same  view  was  again  expressed  in  1868 


by  Chiif  Justice  Bigelow,  as  follows .  "It 
is  not  a  penal  statute,  but  purely  remedial 
in  its  nature;  and  it  is  to  be  interpreted 
fairly  and  liberally,  so  as  to  secure  to  parties 
injured  an  indemnity  from  those  who  reap 
the  advantages  and  profits  arisinjr  from  the 
use  of  a  dangerous  mode  of  locomotion,  by 
means  of  which  buildings  and  other  property 
are  destroyed. "  Hart  v.  Western  B.  Chrp,  18 
Met.  99 ;  fjyman  v.  Boston  <&  W.  R,  C6rp.  4 
Cush.  288 ;  Pratt  v.  Atlantic  A  Bi.  L.  R.  Go. 
42  Me.  679 ;  Bmith  v.  Boston  d  M.  Railroad. 
68  N.  H.  25 ;  Boss  v.  Boston  A  W.  R  Co.  t 
Allen,  90 ;  Bodemaeher  v.  Milwaukee  A  8t»  P. 
B.  Co,  41  Iowa,  297,  20  Am.  Rep.  692. 

It  is  true  that  in  the  De  Busk  Gam  yarions 
decisions  relating  to  stock-killing  statutes 
were  referred  to  and  commented  upon  by  way 
of  analogy  or  illustration.     Such  references 
and  comments  are  not  to  be  taken  as  sustain- 
ing the  validity  of  the  stock-killing  statute. 
The  question  of  the  validity  of  such  statute 
was  not  then  before  the  court.     As  was  said 
in  Johnson  v.   Bailey,   17  Colo.   69 :    "  It  is 
not  every  remark  in  a  judicial  opinion  that 
amounts  to  a  judicial  decision.*'    In  Cohens 
y.  Virginia,  6  Wheat.  264,  5  L.  ed.  257.  Chief 
</t/«<te^  Marshall  said :    ^Itis  a  maxim  not 
to  be  disregarded  that  general  expressions  in 
every  opinion  are  to  be  taken  in  connection 
with  the  case  in  which  those  expressions  are 
used.     If  they  go  beyond  the  case  they  may 
be  respected,  but  ought  not  to  control   the 
judgment  in  a  subsequent  suit  when  the  very 
point  is  presented  for  decision.     The  reason 
of  this  maxim   is  obvious.     The  question 
actually  before  the  court  is  investigated  with 
care,  and  considered  in  its  full  extent.    Other 
principles,  which  may  serve  to  illustrate  it, 
are  considered  in  their  relation  to  the  case 
decided,  but  their  possible  bearing  on  all 
other  cases  is  seldom  completely   investi- 
gated. "    The  decision  in  Denver  Jb  R,  O,  R 
Uo.  y.  Henderson,  10  Colo.  1,  cannot  be  con- 
sidered as  upholding  the  constitutionality  of 
the    stock-killing    statute.     True,     it    was 
remarked  in  the  opinion  in  that  case  that  the 
statute  was  a  cumulative  remedy;  but  the 
real  question  decided  was  that  the  statute 
did  not  repeal  or  suspend  the  common-law 
action  for   damages  occasioned   by    negli- 
gence, and  the  judgment  of  the  lower  court 
was  affirmed  upon  the  ground  that  the  evi- 
dence fairly  tended  to  establish  negligence. 
The  first  point  of  the  syllabus  in  the  uender- 
son  Case  was,  therefore,  unwarranted  by  the 
decision.    In  Atchison,  T,  d  8.  F.  R  Uo,  v. 
Lujan,  6  Colo.  838,  the  decision  turned  upon 
a  question  of  pleading.     It  does  not  appear 
that  the  constitutionality  of  the  stock-killing 
statute  was  challenged,   either  in  the  Lujan 
Case  or  the  Be7iderson  Case,  The  maxim  **  stars 
decisis,^  therefore,  cannot  be  fairly  invoked 
as  sustaining  the  constitutionality  of  such 
statute. 

The  statute  making  every  railroad  company 
unconditionally  liable  in  case  it  shall  kill 
or  damage  a  domestic  animal  by  running  its 
trains  over  or  against  such  animal  stands  on 
a  footing  unite  different  from  the  fire  statute. 
Fire  is  a  aangerous  element,  and  acoordinr 
to  the  ancient  common- law  rule  was,  as  stated 
in  the  De  Busk  Case,  that  **a  person  who 
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•imakei  a  fire  muBt  see  that  it  does  do  harm, 
«Qd  muit  answer  for  the  damage,  if  it  does 
••nj."    In  the  ease  of  domestic  animals,  the 
general  rule  at  common  law  was  that,  if  such 
ADlmals  trespassed  upon  the  lands  of  others, 
Ihe  owner  was  liable  in  damages,  unless  he 
-could  show  that  the  lands  s)iould  have  been 
fenced.     Besides,  the  rule  at  common  law 
-was  that  a  party  running  coaches  or  other 
vehicles  could  be  held  liable  for  damages 
caused  by  such  vehicles  on  the  ground  of 
negligence  or  willful  misconduct,    but  not 
when  the  damage  was  the  result  of  pure  ac- 
'Cident     Since  by  the  progress  of  invention 
vehicles  propelled  by  steam  and  electricity 
have  come  into  use  as  a  means  of  transporting 
persons  and  property,  the  common*  law  rule 
of  liability  on  the  ground  of  negligence  has 
been  applied  to  the  operation  of  such  vehicles, 
though  a  higher  degree  of  diligence  has  been 
required  on  account  of  the  greater  liability 
to  injury  arising  from  the  use  of  a  more  dan- 
gerous motive  power.     But  we  are  not  aware 
-that  it  has  ever  been  held  as  a  common-law 
rule  that  steam  or  electric  railway  companies, 
lawfully  operating  their  trains,  are  liable  for 
•damages  thereby  occasioned  in  the  absence  of 
negligence.     By  virtue  of  statutes,  however, 
railway  companies  have  frequently  been  re- 
<iuired    to    provide    additional   safe-guards 
•against  acciaents  and  injuries  to  persons  and 
property  from  the  operation  of  their  trains. 
"These  requirements  have  been  upheld  as  valid 
police  regulations,  and  omissions  to  comply 
therewith  have  been  held  to  constitute  suf- 
ficient ground  of  liability.    For  example : 
It  has  hden  held  that  a  statute  requiring  a 
railroad  company  to  fence  its  line  of  railway 
is  a  valid  police  regulation,   and  in  states 
-where  such  statutes  have  been  adopted  rail- 
-way  companies  have  been  held  liable  for  in- 
juries done  to  domestic  animals  where  the  in- 
j  ury  is  shown  to  have  been  occasioned  by  the 
Deglcct  of  the  company  to  fence  its  railway. 
The  element  of  neglect  is  the  basis  of  liability 
in  such  cases.    Perhaps  the  same  rule  may 
apply  where  the  statute  gives  railway  com- 
panies the  option  of  fencing  their  roads  on 
^ain  of  being  held  liable  for  injuries  caused 
to  animals  through  neglect  to  avail  them- 
-selves  of  the  opportunity  of  fencing.     Hayes 
^.  Michigan    Cent.  B,  Co,  111  V.  S.  228,  28 
Xj.  ed.  410;  MiMottri  Pac.  R,  Co,  v.  Humes, 
1 15  U.  8.  612.  29  L.  ed.  463 ;  Cairo  d  St.  L, 
H.  Co,  V.  Peoples,  92  111.   97,  84  Am.    Rep. 
112 ;  Wilder  v.  Maine  Cent.    U,    Co,   65  Me. 
332,  20  Am.  Rep.  698 ;  Bamett  v.  Atlantic  dt 
P.   B.   Go.    68  Mo.   56,   80  Am.    Rep.   773; 
TJiorpe  V.  Rutland  dt  B.  B,  Co.  27  Vt.  140,  62 
JLiu.  Dec  625 ;  DacreB  v.    Oregon  B.  db  Ifav. 
€o.  1  Wash.  St.  525. 

7.  It  is  earnestly  contended  that  the  stock- 
lei  I  ling  statute  as  it  existed  under  the  Act  of 
1885  was  unconstitutional.  The  power  of  the 
courts  to  declare  legislative  acts  unconstitu- 
tional should  be  exercised  with  that  delicacy 
and  consideration  which  are  always  due  to  a 
co-ordinate  department  of  the  government. 
So  long  as  a  legislative  act  is  within  the 
sphere  of  legislative  power — that  is,  so  long 
as  it  is  not  an  encrosichment  upon  the  pro- 
vince of  some  other  department  of  the  govern- 
ment—it will  be  upheld,   unless  clearly  in 


conflict  with  some  provision  of  the  eonsti- 
tution  of  the  state  or  nation,  or  in  violation 
of  some  private  right  thereb;^  secured.  The 
conflict  between  the  legislative  act  and  some 
specific  provision  of  the  fundamental  law 
must,  in  general,  bo  clearly  apparent,  or  the 
act  will  not  be  deemed  unconstitutional. 
That  a  statute  may,  in  the  opinion  of  the 
court,  be  against  the  spirit  of  the  constitu- 
tion, or  against  the  policy  of  the  govern- 
ment, is  not  sufficient  to  warrant  the  court 
in  declaring  it  unconstitutional.  The  courts 
cannot  arrest  unwise  or  oppressive  acts  of 
legislation  so  long  as  such  acts  are  within 
constitutional  bounds.  Cooley,  Const.  Lim. 
6th  ed.  chap.  7. 

8.  Stock-killing  statutes  similar  to  our  own 
have  been  considered  and  held  unconstitu- 
tional in  several  states.     The  court  of  ap- 
peals of  this  state  has  also  expressed  a  like 
opinion.     These  decisions  have  been  placed 
upon  various  grounds.     The  statute  in  ques- 
tion was  obviously  intended  to  be  remedial 
as  well  as  penal.     Sutherland,  Stat.  Constr. 
§§  208,  859.     The  statute  cannot  be  sustained 
upon  the  ground  that  it  is  penal.     It  lacks 
an  essential  element  of  a  penal  statute,   in 
that  it  permits  the  penalty  to  be  visited  upon 
a  party  not  guilty  of  doing  anything  pro- 
hibited, or  of   violating  any  duty  imposed 
by  law.     Potter's  Dwar.  Stat.  74.    The  stat- 
ute cannot  be  classed  as  merely  remedial, 
nor  as  a  statute  of  indemnity,  in  that  it  fixes 
the  amount  to  be  paid  for  certain  kinds  of 
animals  by  an  arbitrarv  schedule  of   prices 
without  allowing  proof  of  their  actual  value. 
As  to  other  kinds  of   animals,  also,    it  pro- 
vides for  fixing  their  value  by  appraisers, 
without  allowing  proof  of  their  real  value, 
and  in  a  certain  contingency  the  value  mav 
be  fixed  by  a  proceeding  wholly  ex  parte,     it 
is  no  answer  to  these  objections  that  the 
schedule  of  prices  may  be  reasonable,  or  that 
railroad  companies  may  join  in  the  appraise- 
ment proceedings.     A  statute  cannot  be  con- 
sidered  merely   remedial    or   compensatory 
which  compels  a  party  to  pay  for  property 
destroyed  without  allowing  him  to  produce 
evidence  of  its  value.     It  is  true  the  statute 
says  that  **no  railroad  company  shall  at  any 
time  be  required  to  pay  more  than  the  market 
value  of  any  animal  killed  or  damaged  f  but 
nowhere  in  the  statute  is  there  any  provision 
or  an  ascertainment  of  such  value  by  evi- 
dence or  by  the  usual  mode  of  hearing  and 
trial,  or  by  any  mode  of  actual  trial.     The 
statute  not  only  makes  a  railroad  company 
unconditioDally  liable  for  any  domestic  animal 
it  may  kill  or  damage,  but  it  deprives  the 
company  of  the  mode  of  trial  afforded  to 
other  litigants  in  like  cases.    By  the  terms  of 
the  statute,  when  the  value  of  an  animal  is 
fixed  by  the  schedule,  neither  party  can  vai^ 
the  same;  in  the  appraisement  of  other  ani- 
mals neither  party  can  be  heard  by  witnesses 
or  counsel.    This  would  seem  to  biear  equally 
against  both  parties,  but  it  does  not.     The 
remedy  of  the  statute  being  cumulative,  the 
owner  of  animals  killed  or  damaged  may 
resort  to  the  statute,  or  he  may  rely  upon  his 
common- law  action,  as  was  held  in  the  Hen- 
demon  Case,     Sutherland  Stat.  Constr.  §  899. 

Bat  when  the  owner  resorts  to  the  statute. 
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there  is  no  alternative  for  the  railroad  oom- 
panj,  if  the  statute  be  upheld.  In  these 
respects  the  statute  denies  to  railroad  com- 
panies **  the  equal  protection  of  the  laws.** 
It  provides  that  they  may  be  subjected  to 
liability  and  to  a  Judgment  without  oppor- 
tunity for  hearine  or  trial  according  to  '^the 
law  of  the  land,  and  thus  they  may  be  de- 
prived of  their  property**  without  due  pro- 
cess of  law. "  Such  a  statute  cannot  be  up- 
held as  constitutional.  In  this  connection  the 
language  of  Mr.  Webster  is  most  appro- 
priate: *'By  the  law  of  the  land  is  most 
clearly  Intended  the  general  law ;  a  law  which 
hears  before  it  condemns,  which  proceeds 
upon  inquiry,  and  renders  Judgment  only 
after  trial."  U.  B.  Const,  art.  14:  Colo. 
Const,  art.  2,  g  25 ;  Cooley,  Const.  Lim.  6th 
ed.  481 ;  EoHt  Kingnton  v.  TotsU,  48  N.  H. 
65,  87  Am.  Dec.  575,  2  Am,  Rep.  174 ;  San 
Mateo  County  v.  BouViem  Pae.  R.  Co.  13  Fed. 
Bep.  145 ;  Denver  dt  R.  G,  R.  Co.  y.  Outcalt, 
2  Colo.  App.  895 ;  Grave*  y.  Northern  Pac. 
R.  Co,  6  Mont.  556,  61  Am.  Rep.  81 ;  Daeree 
T.  Oregon  R.  d  Nav,  Co.  1  Wash.  St.  525. 

9.  We  do  not  decide  that  the  legislature 
has  not  the  power  to  enact  a  valid  statute 
making  railroad  companies  liable  for  domes- 
tic animals  killed  or  damaged  by  the  opera- 
tion of  their  trains,  irrespective  of  the  ques- 
tion of  negligence.  What  we  decide  is  that, 
aa  the  statute  did  not  rec^uire  the  fencing  of 
railways,  either  imperatively  or  optionally, 
under  such  circumstances  as  are  disclosed  in 
this  record,  there  was  no  basis  for  a  penalty 
and  that  the  mode  prescribed  by  the  statute 
for  enforcing  liability  as  a  matter  of  In- 


demnity is  fn  violation  of  constitatioiiml 
rights. 

10.  By  the  second  count  of  the  complaint 
plaintiff  seeks  to  recover  twice  the  full  value 
of  the  animal  killed.  This  recovery  ia 
claimed  on  account  of  the  alleged  failure  of 
the  defendant  company  to  keep  the  book  and 
to  file  notice  therein  of  the  killing  of  said 
animal,  as  required  by  amended  section  IS 
of  the  statute.  If  we  were  at  liberty  to  ignoi» 
amended  section  14,  the  question  of  the  sof- 
flciency  of  the  second  count  might  be  some- 
what aifBcult  of  determination.  But  we  ap» 
of  the  opinion  that  section  15  must  stand  or 
fall  with  the  other  sections  of  the  statute  con- 
sidered in  this  opinion.  It  evidently  was  not 
designed  that  there  should  be  a  trial,  as  in 
other  civil  actions  to  ascertain  the  actual 
value  of  the  animal  killed  under  section  15, 
while  the  schedule  price  or  statutory  mode 
of  appraisement  as  provided  by  section  14 
should  be  resorted  to  for  other  purposes ;  nor 
was  it,  in  our  opinion,  the  design  of  section 
15  to  give  the  owner  of  an  animal  killed 
twice  the  full  value  thereof  in  addition  to 
the  schedule  price  or  appraised  value,  or 
double  that  sum,  as  provided  by  section  14. 
The  sections  of  the  statute  considered  in  this 
opinion  must  be  construed  together  as  de- 
pendent, and  not  as  independent,  provisioxss. 

Our  conclusion  \6  that,  while  the  reason 
given  for  the  dismissal  of  the  action  by  the 
district  court  was  not  warranted,  neverthe- 
less, under  the  law  as  it  then  existed,  no 
valid  judgment  could  have  been  rendered 
upon  the  pleadings,  and  therefore  (he  judg- 
ment  of  distniesal  muit  be  affirmed* 
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Xbm  docket  entry  of  a  judgement  against 
Edward  Davis  is  not  oonstructiTe  no- 
tice that  there  Is  an  incumbraace  against  either 
B.  A.Davi8  or  Edward  A.Davi8  and  does  not  affect 
the  rifrbts  of  a  person  who  has  no  notice  of  tbe 
actual  identity  of  Edward  Davis  and  the  judK- 
ment  debtor. 

(April  10, 189U 

APPEAL  by  defendants  from  a  judfrmentof 
tbe  Winnebago  County  Court  in  favor  of 
J>laintiff  in  an  action  brought  to  enjoin  the  en- 
orcemeut  of  a  Judgment  against  Edward 
Davis  against  real  estate  which  plaintiff  had 
procured  from  one  E.  A.  Davis.    Affirmed. 

Statement  by  Pinney*  J.: 

This  action  was  brought  to  obtain  a  per- 


petual injunction  restraining  the  defendant 
Frank  Steeps,  who  had  recovered  a  jud^> 
ment  against  one  Edward  Davis  for  $61.04, 
docketed  in  the  office  of  the  clerk  of  the  cir- 
cuit court  of  Winnebago  county  January  4. 
1889,  and  the  defendant  Eloeckner,  as  sheriiT 
of  Winnebago  county,  from  selling  the  prem- 
ises described  in  the  complaint  on  execution 
issued  out  of  said  court  upon  said  judgment. 
One  E.   A.   Davis,   of  Oshkosh,    Wis.,    ac> 

Suired  the  legal  title  to  the  lot  in  question 
[ovember  21,  1887,  by  a  warranty  deed  there* 
of  to  him  by  that  name,  and  January  23, 
1892,  sold  and  conveyed  it,  by  the  same  name, 
by  warranty  deed,  to  the  plaintiff,  for  a  val- 
uable consideration  then  paid ;  and  she  had 
no  knowledge  or  information  at  the  time  of 
the  completion  of  her  purchase  that  there 
was  any  Judgment  that  was  a  lien  against 
the  lot,  or  that  there  was  any  judgment 
against  her  grantor,  B.  A.  Davis,  by  any 
name  whatever,  though,  as  a  matter  of  fact, 
the  said  Edward  Davis,  against  whom  the 
judgment  had  been  rendered,  was  the  E.  A. 


NoTB.-/rbe  generaJ  rule  by  which  an  initial  of  a 
middle  name  is  regarded  as  no  part  of  the  name  is 
denied  appJIoation  to  the  case  ot  dooketing  a  judg- 
ment for  constructive  notice.  As  to  effect  of 
errors  in  name  in  index  of  Judgment,  see  note  to 
Dewey  T.Sugg  (N.  a)  14 li. B.  A.  803,  in  which  it 

28  L.  a  A. 


appears  that  the  decisions  are  not  entirely  imlf  oim 
on  this  subject. 

As  to  acquisition  and  use  of  name  generally,  f«e 
note  to  Laflin  ft  Band  Powder  Go.  v.  Stay  tier  tPa> 
ULbB.A.eQOL 
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Davis,  owner  of  the  premises  which  were  so 
sold  and  conveyed  to  the  plaintifiF.  He  was, 
and  had  been,  a  resident  of  Missouri  ever 
since  December,  1888,  and  there  was  no  judg- 
ment docketed  or  filed  in  the  office  of  the 
clerk  of  the  circuit  court  of  the  county 
against  the  name  of  E.  A.  Davis.  There 
was  nothing  in  the  transcript  of  the  Judg- 
ment so  filed  and  docketed  against  the  name 
of  Edward  Davis  giving  any  information  as 
to  the  description  or  residence  of  the  plain- 
tiff or  defendant.  That  there  are,  and  have 
been  for  a  long  time,  other  persons  by  the 
name  of  Edward  Davis  living  in  said  county, 
who  had  no  middle  name  or  initial.  The 
Christian  name  of  the  said  E.  A.  Davis  is 
Sdward ;  and  at  the  time  of  the  plaintiff's 
purchase,  and  for  a  long  time  prior  thereto, 
said  E.  A.  Davis  was  generally  known  as 
**  Ed  ward  Davis,"  and  by  some  as  "Edward 
Davis  the  Second**  to  distinguish  him  from 
the  plaintiff's  husband,  who  was  known  as 
••Edward  the  First,**  of  which  the  plaintiff 
then  had  notice.  That  the  defendant  Steeps 
prior  to  the  time  of  taking  his  judgment, 
knew  that  said  £.  A.  Davis*  name  was  Ed- 
ward A.  Davis.  There  was  evidence  that 
the  plaintiff's  husband  acted  as  her  agent 
in  making  the  purchase,  and  made  it  from 
one  O.  D.  Churdi,  the  agent  of  said  E.  A. 
Duvis.  and  that  said  Church  furnished  an 
abstract  of  the  title,  procured  from  the  Win- 
nebago Abstract  Company.  And  Mr.  Powers, 
who  made  it,  testified  that  he  examined  the 
records  to  see  if  there  were  any  judprments 
against  E.  A.  Davis,  but  found  none;  that 
he  found  one  against  Edward  Davis,  and  one 
against  E.  H.  Davis,  but  he  did  not  put  them 
on  the  abstract ;  did  not  think  they  ought  to 

f^o  on.  The  court  held  that  the  judgment  in 
a  /or  of  the  defendant  Frank  Steeps  was  not 
a  lien  on  the  premises  in  question,  as  against 
tbe  plaintiff,  or  any  one  claiming  under  or 
through  her,  and  gave  judgment  granting 
the  perpetual  injunction  praved  for,  from 
-which  the  defendants  appealed. 

Meatn.  Thompson,  Harshaw  A  Da- 
v-idson,  with  Atr,  J.  W.  Crozier,  for  ap- 
pellants: 

Steeps,  who  was  the  plaintiff  in  the  original 
action,  sued  the  defendant  by  his  Christian 
name.  The  defendant  in  that  aci  ion  is  the 
grantor  of  the  plaintiff  in  this,  and  for  all 
legal  purposes  the  full  name  of  that  defendant, 
and  of  this  plaintiff's  grantor,  was  Edward 
Davis. 

Johnson  v.  Besa,  9  L.  R  A.  471, 126  Ind.  298. 
and  cases  cited. 

Tbe  law  knows  but  one  Christian  name. 

8  Wasbb.  Real.  Prop.  4th  ed.  p.  265;  Games 
V.  Stifes,  89  U.  8.  14  Pet.  822,  10  L.  ed.  476; 
JfVanklin  v.  Talmadge,  5  Johns.  84;  Keene  v. 
Meade.  28  U.  S.  3  Pet.  1,  7  L.  cd.  581;  Kellam 
▼.  Tome,  88  Wis.  601. 

The  omission  of  the  middle  initial,  or  a  mis 
take  in  such  initial,  is  entirely  immaterial  in 
legal  proceedings,  whether  civil  or  criminal. 
The  law  recognizes  but  one  Christian  name. 

Johnson  v.  Dan,  2  N.  Dak.  295,  16  Am.  & 
Ene.  Enrvclop.  Law,  p.  114. 

The  middle  letter  Is  no  part  of  the  name 
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and  may  be  omitted  or  rejected  m  surplas- 
age. 

Thompeonr,  Lee,  21  III  242;  Peoples,  Cook, 
14  Barb.  259;  Milk  ▼.  Christie,  1  Hill,  102; 
Roosevelt  v.  Oardinter,  2  Cow.  463;  Rooks  v. 
State,  83  Ala.  79. 

It  is  no  part  of  the  surname  for  it  is  sup- 
posed to  be  the  exponent  of  an  appellation  re- 
ceived in  baptism;  and  it  is  no  part  of  the 
Christian  name,  for  no  person  can  have  more 
than  one  Christian  name. 

Bratton  v.  Seymour,  4  Watts,  329;  People  v. 
Cook,  14  Barb.  259. 

An  initial  letter  expresses  no  word  and  is 
not  a  name.  It  can  only  be  an  abbreviation 
for  a  name. 

People  v.  Ferguson,  8  Cow.  106;  Bratton  v. 
Seymour^  supra;  Peovle  v.  Cook,  14  Barb.  307; 
Seely  v.  Sehenek,  2  N.  J.  L.  71. 

A  full  name  consists  of  one  Christian  or  given 
name,  and  one  surname  or  patronymic.  The 
two  constitute  the  legal  name  of  the  person. 
Any  one  may  have  as  many  middle  names  or 
initials  as  he  chooses,  they  do  not  affect  his 
legal  name;  and  they  may  be  inserted  or  not 
in  a  deed  or  contractwithout  affecting  its  legal 
validity. 

SchofieldY.  Jennings,  68  Ind.  232,  and  cases 
cited;  Enewold  v.  Olsen  (Neb.)  22  L.  R.  A. 
573. 

Is  a  deed,  mortgage,  judgment  or  other  lien 
inoperative  if  it  runs  to  John  Smith,  because 
,  there  are  three  or  four  persons  of  that  name 
residing  in  tbe  same  city  ? 

Coit  V.  Starkweather,  8  Conn.*  289. 

The  middle  initial  is  unimportant  and  sug- 
gests nothing. 

Johnson  V.  Bess,  9  L.  R.  A.  471, 126  Ind. 
312,  and  cases  cited. 

It  is  competent  to  show  that  a  person  is 
known  as  well  without  as  with  a  middle 
name. 

Oames  v.  Stiles,  39  U.  S.  14  Pet.  322, 10  L. 
ed.  476. 

To  purchase  in  good  faith  is  to  purchase 
without  knowledge  of  tbe  outstanding  incum- 
brance or  any  information  sufficient  to  put  the 
purchaser  upon  inquiry. 

Roirell  V.  Williams,  54  Wis.  636;  Mueller  v. 
Brigham,  53  Wis.  178;  Cutler  v.  James,  64 
Wis.  178,  54  Am.  Rep.  603;  Fallass  v.  Pierce, 
30  Wis.  448. 

Failure  to  make  inquiry  in  addition  to  ex- 
amination of  records  is  evidence  of  bad  faith. 

Wade.  Notice,  §270;  Brinkmanr.  Jones,  4A 
Wis.  498;   Shotvell  v.  Harrison,  80  Mich.  179. 

What  is  sufficient  to  put  a  purchaser  upon 
an  inquiry  is  good  notice,  that  is,  where  a  man 
has  sufficient  information  to  lead  him  to  a 
fact,  he  shall  be  deemed  conusant  of  it 

Oreen  v.  Slavter,  4  Johns.  Ch.  38,  1  L.  ed. 
756;  Coy  v.  Coy,  15  Minn.  119;  Parker  v. 
Kane,  4  Wis.  1,  65  Am.  Dec.  283;  Pringle  v. 
Dunn,  87  Wis.  449. 19  Am.  Rep.  772;  Ball  v. 
Delaplaine,  5  Wis.  206,  68  Am.  Dec.  57;  Beus 
ter  V.  AfcCamus,  14  Wis.  807. 

Where  a  purchaser  has  knowledge  of  any 
fact  sufficient  to  put  a  prudent  man  upon  in- 
quiry, which  if  prosecuted  with  ordinary  dili- 
gence would  lead  to  actual  notice  of  some 
right  or  title  in  confiict  with  that  he  \b 
about  to  purchase,  it  is  his  duty  to  makethe  in- 
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quiiy,  and  if  he  does  not  make  it,  it  is  evidence 
of  bad  faith  or  neglect  to  such  an  extent  that 
the  law  will  presume  that  he  made  it  and  will 
charge  him  with  the  actual  notice  he  would 
have  received  if  he  had  made  it 

Cambridge  Valley  Bank  v,  Delano,  48  N.  Y. 
826:  Williamson  v.  J?r<wn,  15  N.  Y.  854;  Baker 
V.  Bli98,  89  N.  Y.  70;  Lamont  v.  Stimson,  5 
Wis.  448;  Brinkman  v.  Jones,  44  Wis.  498; 
Wade,  Notice,  §  11,  and  cases  cited  in  the 
note  thereto. 

A  purchaser  is  charceable  with  notice  of 
what  appears  in  his  chain  of  title. 

PringU  v.  Dunn,  87  Wis.  466,  19  Am.  Rep. 
778. 

When  a  purchaser  cannot  make  out  a  title 
but  by  a  deed  which  leads  him  to  anotber 
fact,  he  will  be  presumed  to  have  knowledge 
of  that  fact. 

Ibid.;  Fitzhugh  v.  Barnard,  12  Mich.  105; 
Case  V.  JSrwin,  18  Mich.  434;  Baker  v.  Ma  titer, 
25  Mich.  51;  Frost  v.  Beekman,  1  Johns.  Ch. 
288. 1  L.  ed.  143;  Oibert  v.  PeUler,  88  N.  Y. 
166;  1  Story,  Eq.  400. 

A  person  who  purchases  property,  knowing 
of  a  prior  incumbrance  is  not  a  purchaser  in 
good  faith  without  notice  actual  or  conslruc- 
tive. 

Gilbert  v.  Jess,  81  Wis.  110;  Acery,  Westeott, 
46  N.  Y.  884,  7  Am.  Rep.  355. 

J/n  fi.  £•  Van  Keuren,  for  respondent: 

The  middle  name  or  initial  is  an  essential 
part  of  the  name. 

Terry  v  Sisson,  125  Mass.  560;  Parker  v.' 
Parker,  146  Mass.  821:  Wood  v.  Reynolds, 
1  Walts  &  8.  406;  Hutchinson's  App,  92  Pa. 
876;  Dufton  v.  Simmons,  65  Me.  583,  20  Am. 
Rep.  729;  Com.  v.  Ball,  8  Pick.  262;  Com.  v. 
Shearman^  11  Cush.  546;  Com.  v.  MeAvoy,  16 
Gray,  236;  Statev.  Homer,  40  Me. 438;  Statey, 
Dresser,  54  Me.  569;  McKay  v.  Speak,  8  Tex. 
876. 

A  party  is  not  bound  to  notice  or  investi- 
gate mere  neighborhood  rumor,  whether  true 
or  not. 

Laitelere  v.  Biarhweather,  88  Mich.  107;  La- 
mont V.  Stimson,  6  Wis.  443;  Pnngle  v.  Dunn, 
87  Wis.  449.  19  Am.  Rep.  772;  Butler  v.  Btcr 
wns,  26  Me.  484. 

If  plaintiff  was  bound  to  know  of  the  exist- 
ence of  this  judgment,  it  certainly  was  no  notice 
to  plaintiff  of  any  fact  which  it  did  not  con- 
tain, and  as  other  evidence  was  necessary 
to  prove  that  this  £dward  Davis  and  E.  A. 
Davis  were  the  same  person,  it  follows  logic- 
ally that  there  was  nothing  in  the  records  or 
upon  the  docket  that  could  be  even  construc- 
tive notice  to  plaintiff  that  this  judgment  was 
a  lien  upon  the  property  purchased  from  E.  A. 
Davis. 

Hesse  v.  Mann,  40  Wis.  669;  Ptingle  v. 
Dvnn,  87  Wis.  462, 19  Am.  Rep.  772;  Miles  t. 
Atlee,  80  Wis.  221. 

Pinney*  Jl,  delivered  the  opinion  of  the 
court : 

There  is  no  ground  for  claiming  that  the 
plaintiff  had  actual  notice  of  the  existence 
of  any  judgment  lien  against  the  property  of 
her  grantor,  or  of  any  facts  and  circum- 
stances sufficient  to  put  her  on  inquiry  in 
that  behalf.  The  abstract  of  title  was  fur- 
nished by  and  on  behalf  of  her  vendor;  and 
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Mr.  Powers,  who  prepared  it,  and  in  so  do- 
ing discovered  that  there  was  a  Judgment 
docketed  against  Edward  Davis,  was  uot  the 
agent  of  the  plaintiff  for  tiny  purpose  con- 
nected with  the  sale  and  conveyanoe  of  the 
lot.     Hence,  there  can  be  but  one  ^onnd  for 
affecting  the  plaintiff  with  notice  of  the  ex- 
istence of  a  judgment  lien  against  the  lot. 
namely,  by  constructive  notice,  by  matter  of 
record  appearing  upon  the  docket  of  judg- 
ments in  the  office  of  tlie  clerk  of  the  circuit 
court  of  the  county.    The  docket  of  a  judg- 
ment,  in  order  to  operate  as  construed  re 
notice,  must  contain  all  the  essential   mat- 
ters required  by  law.     The  statute  in  rela- 
tion to  the  docketing  of  judgments  requires 
the  clerk  of  the  circuit  court  to  "enter  in  a 
judgment  docket,  either  arranged  alphabeti- 
cally or  accompanied  by  an  alphabetical  in- 
dex, in  books  to  be  provided  by  the  county 
and  kept  by  him.  a  docket  of  such  judgment 
[among  other  thincrs]  containing :     (1)  The 
name  at  length  of  each  judgment  debtor, 
with  his  place  of  abode,  title  and  trade  or 
profession,  if  any  such  be  stated  in  the  rec- 
ord.    (2)  The   name  of  the  judgment  cred- 
itor, in  like  manner."    It  is  only  through 
the  medium  of  a  sufficient  and  legal  docket- 
ing of  the  ludgment  that  it  can  become  a  lien 
on  the  real  estate  of  the  judgment  debtor; 
and  it  is  the  duty  of  the  judgment  creditor 
to  see  to  it.  if  he  would  secure  such  lien, 
that  his  judgment  is  properly  docketed,  for. 
as  against  a  bona  fide  purchaser  for  value, 
any  material  defect  or  omission  in  that  re- 
spect is  the  fault  of  the  judgment  creditor, 
and  the  loss,  if  any.  occasioned  thereby,  will 
be  regarded  as  his  own.     Wood  y.  Reynolds^ 
7  Watts  &  S.  406 ;  Hutchinson's  App.  92  Pa. 
186 ;  Johnson  v.  Bess,  126  Ind.  298,  9  L.  R 
A.  471. 

Was  the  name  of  the  judgment  debtor, 
whose  true  name  is  Edward  A.  Davis,  so 
designated  upon  the  judgment  docket  by  the 
name  of  Edward  Davis  as  to  make  the  judg- 
ment in  question  a  lien  on  his  real  estate, 
and  constructive  notice  to  subsequent  pur- 
chasers? It  is  true  that  the  common  law,  as 
a  general  rule,  recognizes  but  one  Christian 
name ;  and  hence,  for  most  purposes,  the 
middle  name  or  names,  or  the  middle  initial 
letter  or  letters,  of  a  person's  name,  are  not 
material,  either  in  civil  or  criminal  proceed- 
ings, and  a  variance  in  this  respect  is  gener- 
ally held  to  be  immaterial.  The  omission 
or  insertion  of,  or  even  a  mistake  in,  a  per- 
son's middle  name  or  initial  in  a  oonvejanoe, 
is,  as  between  the  parties  thereto,  unimpor- 
tant ;  and  there  can  be  no  doubt  but  the  judg- 
ment in  this  case,  as  between  the  parties,  is 
a  valid  judgment  against  £.  A.  Davis  or 
Edward  A.  Davis,  by  whichever  name  he 
may  be  known  or  called.  The  authorities 
collected  in  16  Am.  &  Eng.  Encyclop.  Law, 
114  0<  seq.,  contain  numerous  citations  to  the 
foregoing  effect.  But  the  question,  we  think, 
is  materially  different  in  the  case  of  a  docket 
entry  of  a  judginent,  in  order  to  make  it  a 
lien,  and  effective  as  constructive  notice 
thereof  to  subsequent  purchasers,  where  the 
statute  for  that  purpose  requires  the  entry 
upon  the  book  of  **  the  name  at  length  of  each 
judgment  debtor."    In  Terry  t.  Bisson^  125 
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Mass.  500,  which  was  a  trustee  process,  it 
WAS  held,  in  accordance  with  numerous  de- 
oisions  in  that  state,  that  the  middle  name 
or  initial  is  an  essential  part  of  the  name, 
and  that  Sarah  Sisson  ana  Sarah  F.  Sisson 
'were  different  names,  and  that  the  service 
ii|>on  the  bank  of  process,  as  trustee  of  Sarah 
Sisson,  was  not  sufficient  notice  of  itself  to 
bind  the  funds  of  Sarah  F.  Sisson  in  the 
bands  of  the  bank,  and  that,  it  having  paid 
over  the  funds  to  the  latter,  it  could  not  be 
made  liable  to  pay  the  same  aerain  to  the 
plaintiff  in  the  suit.  Parker  v.  ^Parker,  140 
Mass.  320.  In  Button  v.  Simnuma,  05  Me. 
588,  20  Am.  Rep.  729,  the  cases  are  consid- 
ered at  length,  in  this  aspect  of  the  ques- 
tion, in  a  learned  opinion ;  and  it  was  neld 
that  a  certificate  of  attachment  of  the  real  es- 
tate of  Henry  M.  Hawkins,  when  the  name 
of  the  defendant  in  the  writ  was  Henry  F. 
Hawkins,  was  such  a  misdescription  of  the 
person  sued  as  rendered  the  attachment  of  the 
real  estate  of  the  latter  void.  In  Wood  v. 
J3eynold9,  7  Watts  &  8.  400,  it  was  held  that 
the  omission  of  an  initial  letter  in  the  de- 
fendant's name  in  the  docket  of  Judgment, 
'Which  distinguishes  him  from  others  of  the 
same  name,  whereby  a  purchaser  of  the  de- 
fendant's real  estate  is  deceived,  although 
the  Judgment  would  be  binding  as  to  the  or- 


iginal parties  to  it.  would  be  of  no  effect  aa 
against  a  purchaser ;  and  there  are  many  other 
cases  in  the  Pennsylvania  Reports  to  the 
same  effect.  In  Hutchinson* s  App.,  02  I^a. 
180,  it  was  held  that  the  omission  of  a  mid- 
dle letter  in  a  name  in  the  judgment  index 
was  fatal  to  a  lien,  and  that  the  rule  which 
requires  the  judgment  index  to  irive  accurate 
information  cannot  be  departed  from;  and 
very  recently,  in  Orouw  v.  Murphy,  140  Pa. 
836,  12  L.  R.  A.  58,  the  same  ruling  was  re- 
peated. The  object  of  the  statute  is  that  the 
judgment  docket  shall,  of  itself,  furnish  rea- 
sonably satisfactory  evidence  whether  an  in- 
cumbrance by  judgment  exists  against  the 
party  from  whom  one  is  about  to  mi^e  a 
purchase  of  real  estate.  Here  the  title  was 
in  £.  A.  Davis,  and  he  conveyed  the  lot  by 
the  same  name.  The  docket  entry  of  a  judg- 
ment against  Edward'  Davis  was  not,  wo 
think,  constructive  notice  that  there  was  an 
incumbrance  against  either  E.  A.  Davis  or 
Edward  A.  Davis.  As  already  observed,  the 
plaintiff  had  no  notice  of  the  actual  identity 
of  Edward  Davis  and  E.  A.  Davis.  We 
think  the  cases  referred  to  establish  a  safe,  as 
well  as  a  reasonable  rule.  *It  follows  that 
the  judgment  of  the  county  court  is  correct. 
Thejitdgment  of  the  County  Court  far  Win- 
nebago  County  ig  affirmed. 
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!•  The  panishment  of  Imitators  or 
eofinterilBitere  of  trade-marlni  may  be 
provided  Iter  under  the  titte  of  an  Act  **to 
Proteot  Aesooiatioiis.  Unions  of  WorkinffmeiD, 
and  Penons  In  Their  Labehi  Trade-marks,  and 
Vorma  of  Advertlsinfir.*^ 

8*  A  statute  i^viaf^  the  rlf^ht  to  a  trade- 
mark in  a  label  adopted  by  **  any  perwn,  as- 
flooiation.  or  union  of  workingmen  **  is  not  a  looal 
or  spedal  law  granting  special  privileges,  Immu- 
Dltlee,  or  franohtaes,  alnoe  It  Is  not  limited  to  as- 
sociations of  any  particular  class  of  persons. 

8«  A  label  on  elcrara,  stating  that  thej 
mre  made  bj*  a  firet-claee  workman,  a 

member  of  a  certain  onion,  **an  organization  op- 
posed to  Inferior,  rat-shop,  oooUe,  prison,  or  filthy 
tenement-house  workmanship,**  Is  neither  Im- 
moral nor  against  public  policy,  since  It  attacks 
no  other  manufacturer  of  cigars,  and  cannot  be 
denied  protection  as  a  trade-mark  on  that 
ground. 

(March  ai,  18M.> 

ERROR  to  the   Circuit   Court  for  Cook 
County  to  review  a  Judgment  convicting 


NoTB.— The  statute  of  niinola  which  governs  the 
above  caso  to  dearly  Intended  to  change  the  law  as 
established  by  decisions  in  the  absence  of  statute 
in  the  casei  of  Cigar  maken*  Prot.  Union.  No.  S6  v. 
Con  halm  (Minn.)  8  L.  B.  A.  125;  Weener  v.  Bray  ton 
<Mas8.)  8  L.  B.  A.640;  MoYey  v.  Brendel  (FaJ  18  L. 
B.  A.  877. 
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defendant  of  violating  the  trade-ntark  law; 
Jffirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Reed,  Brown  A  Allen,  for  plain- 
tiff in  error: 

A  man  can  use  trade-marks,  labels,  and  ad- 
vertisements to  announce,  establish,  identify, 
and  protect  bis  own  trade  and  his  own  goods; 
but  when  he  goes  further,  and  through  the 
medium  of  a  pretended  label,  trade-mark,  or 
advertisement  assails  in  direct  and  unequivo- 
cal terms  the  qualities  of  others'  productions, 
he  cannot  ask  the  court  to  sustain,  either  by 
way  of  inlunction  or  criminal  or  civil  pros- 
ecution, this  alleged  right  of  injuring  his 
neighbor.  A  trade-mark  is  a  protection,  and 
Dot  a  weapon  for  offensive  warfare. 

Browne,  Trademarks,  §  602;  MeVey  t. 
Brenda,  18  L.  R  A.  877,  lU  Pa.  285. 

That  part  of  the  statute,  making  the  certiil- 
cate  of  the  public  officer,  who  is  authorized 
only  to  certify  as  to  the  record  of  a  document, 
and  who  has  no  power  except  to  record  when 
presented,  evidence  of  the  right  of  the  appli- 
cant to  use  a  trade-mark  and  of  his  baviog 
adoped  the  same,  is  a  plain  infraction  of  the 
constitutional  rights  of  the  people  of  this  state. 

United  ;state§  v.  Braun,  89  Fed.  Rep.  775. 

All  that  portion  of  the  act  which  relates  to 
criminal  prosecution,  the  imposition  of  penal- 
ties,  fines,  and  imprisonment  for  counterfeit- 


The  charge  that  the  trade-mark  In  question  was 
Immoral  and  against  public  policy  raises  a  ques* 
tion  somewhat  like  that  In  respect  to  the  Invalidity 
of  a  deceptive  trade-mark,  which  Is  presented  la 
the  noU  to  Joseph  v.  Maoowsky  (OaL)  U  L,  B.  A.n, 
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log  or  imltatlDg  trade-marks,  labels,  and  forms 
of  advertisement,  is  designed  not  to  protect  the 
owners  of  labels  or  trade-marks,  but  to  punish 
imitators  and  counterfeiters,  and  therefore  the 
title  is  inadequate. 

It  is  not  civil  le^slation  to  protect  cifil 
rights  but  it  is  criminal  legislation,  creating 
and  deflning  crimes  and  providing  for  their 
punishment.  Article  5,  section  19,  of  the  Ck>n* 
Btitution  provides  that  no  act  hereafter  passed 
shall  embrace  more  tban  one  subject  and  that 
shall  be  expressed  in  the  title. 

Leach  v.  PeojOe,  123  HI.  420;  F^e  v.  Mel 
len,  82  111.  181:  People  v.  Institute  cf  Protestant 
Deaconesses,  71  111.  229;  Middleport  v.  j^na  L, 
Ins.  Co.  82  111.  562;  Welch  v.  Post,  99  111.  471; 
Larned  v.  Tiernan,  110  HI.  173;  Fuller  v. 
PeopU,  92  111.  182;  ffjonek  v.  People,  8  L.  R 
A.  887,  134  111.  189;  McDuffle  v.  State,  87  Ga. 
687;  SneU  v.  Chicago,  8  L.  R.  A.  868,  188  111. 
418;  State  ▼.  Piersan,  44  La.  Ann.  90;  Daries 
Y.  Saginaw  County  Suprs.  89  Alich.  295;  Case 
V.  Loftus,  48  Fed.  Rep.  889;  Johnson  v.  Jones, 
87  Ga.  .85;  Ellieott  Mach.  Co,  v.  Search,  72  Md. 
22;  Ptoptey,  Congdon, 77  Mich.  351;  Re  Breene, 
14  Colo.  401;  Brooks  v.  People,  Id.  418. 

While  persons  ye  protected  in  their  labels, 
-without  regard  to  their  avocation,  associations 
or  unions,  in  order  to  avail  themselves  of  the 
act,  must  be  associations  or  unions  of  work- 
ingmen.  Capitalists,  property  owners,  or  man- 
ufacturers who  associate  themselves  together 
either  as  unions  or  associations,  cannot  avail 
themselves  of  the  privileges  of  this  act. 

The  act  is  part  and  parcel  of  a  series  of  acts 

Sassed  by  the  General  Assembly  of  1891.  and 
esigned  to  favor  workmen  as  a  class.  The 
court  has  already  held  two  of  these  acts  un- 
constitutional and  void  and  is  not  called  upon 
to  decide  the  constitutionality  about  the  last 
portion  of  this  class  legislation. 

Wilder  v.  Chicago  d  W.  M.  R,  Co.  70  Mich. 
882;  Calder  v.  BuU,  8  U.  8.  8  Dall.  887,  1  L. 
ed.  648;  Durkee  v.  JanestiOe,  28  Wis.  464, 
9  Am.  Rep.  500;  St.  Louis,  I  M.  dt  3.  B.  Co. 
V.  miliams,  49  Ark.  492;  Sharpless  v.  Phil- 
adelpfda,  21  Pa.  168,  59  Am.  Dec.  759; 
Bamsey  v.  People,  17  L.  R  A.  858,  142  111. 
880;  Frorer  v.  People,  16  L.  R  A.  492, 141  111. 
171. 

The  cigar  maker's  international  union  is  or- 
ganized and  has  adopted  this  label  and  pro- 
cured the  passage  of  this  act  of  the  general 
assembly  for  the  purpose  of  coercing  working- 
men  into  its  ranks  and  compelling  manufac- 
turers to  employ  union  men  at  the  price  dic- 
tated by  them. 

Such  illegal  use  and  purpose  once  demon- 
strated no  protection  can  be  accorded  either 
this  association  or  its  label. 

Old  Dominion  S8.  Co.  v.  McKenna,  80  Fed. 
Rep.  48,  Emack  v.  Kane,  84  Fed.  Rep.  46; 
Casey  v.  Cincinnati  Typographical  Union.  No. 
S,  12  L.  R  A.  193,  45  Fed.  Rep.  185;  United 
States  V.  Kane,  28  Fed.  Rep.  748;  Sherry  v. 
Perkins,  147  Mass.  212;  Caur  ITAlene  OonscH. 
Min.  Co.  V.  Miners  Union  of  Wardner,  19  L. 
R.  A.  882,  51  Fed.  Rep.  260. 

Messrs.  Clifford  A  More»  for  defendant 
in  error: 

The  punishment  of  piracy  of  labels  is  a 
means  naturally  and  "reasonably  adapted  to 
secure  the  object  indicated  by  the  title." 
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Lamed  v.  Tieman,  110  111.  173;  McOum  w» 
Chicago  Board  of  Education,  188  IlL  123;  P» 
pie  V.  Hazelwood,  116  111.  819. 

A  law  is  general,  not  because  it  embraces  all 
the  govern^,  but  that  it  may,  from  its  terms, 
when  many  are  embraced  in  its  provisions, 
and  all  others  may  be  when  they  occupy  the 
position  of  those  who  are  embraced. 

Uawtliom  V.  PeopU,  109  111.  802,  50  Am. 
Rep.  610. 

Shope»,  J.  delivered  the  opinion  of  the 
court : 

This  was  a  prosecution  of  the  plaintiff  in 
error  for  the  violation  of  section  2  of  an  Act 
entitled  **An  Act  to  Protect  Associations, 
Unions  of  Workingmen,  and  Persons  in  Their 
Labels,  Trade-Marks,  and  Forms  of  Adver- 
tising," in  force  July  1,  1891.  Before  a 
justice  of  the  peace  he  was  found  guilty, 
and  a  fine  imposed.  On  appeal  to  the  circuit 
court  by  the  defendant,  a  trial  was  had  bj 
jury,  resulting  in  a  verdict  of  guilty,  and 
a  judgment  lor  $100  fine  and  costs  ren- 
dered. 

Section  one  of  the  Act  under  consideratioo 
provides:  ** Whenever  any  person,  associa- 
tion or  union  of  workingmen,  have  adopted, 
or  shall  hereafter  adopt  for  their  protection, 
any  label,  trade-mark,  or  form  of  advertise- 
ment announcing  that  goods  to  whidr  such 
label,  trade- mark,  or  form  of  advertisement 
shall  be  attached,  were  manufactured  by  such 
person  or  by  a  member  or  members  oi  such 
association  or  union,  it  shall  be  unlawful  for 
an^  person  or  corporation  to  counterfeit  or 
imitate  such  label,  trade-mark  or  form  of 
advertisement.  Every  person  violating  this 
section  shall  upon  conviction  be  punished  by 
imprisonment  m  the  county  jail  for  not  less 
than  three  months  nor  more  than  one  year, 
or  by  a  fine  of  not  less  than  one  hundred  dol- 
lars nor  more  than  two  hundred  dollars,  or 
both.**  Section  2  is  as  follows:  ** Every 
person  who  shall  use  any  counterfeit  or  im- 
itation of  any  label,  trade- mark,  or  form  of 
advertisement  of  any  such  person,  union  or 
association,  knowing  the  same  to  be  counter- 
feit or  imitation,  shall  be  iruilty  of  a  mis- 
demeanor, and  shall  be  punished  by  impris- 
onment in  the  county  jail  for  a  term  of  not 
less  than  three  months  nor  more  than  one 
year,  or  by  a  fine  of  not  less  than  one  hun- 
dred dollars,  nor  more  than  two  hundred 
dollars,  or  both."    Laws  1891,  p.  202. 

The  plaintiff  in  error  was  a  dealer  in  ci- 
gars, and  it  Is  shown  that  certain  witnesses, 
produced,  applied  to  him  for  the  purchase  of 
cigars  by  the  box ;  that  they  objected  to  pur- 
chasing unless  there  was  upon  the  boxes  'what 
was  known  as  the  **  Union  Label ;"  that  there 
were  no  such  labels  upon  the  boxes  product 
by  the  plaintiff  in  error,  and  offered  to  be 
sold.  The  plaintiff  in  error  thereupon  took 
these  boxes  of  cigars,  went  into  the  back  part 
of  his  store,  and'retumed  with  boxes  having 
labels  on  them.  The  witnesses  then  paid  for 
them,  and  took  them  away.  The  boxes  were 
produced  and  identified  as  being  those  sold 
to  the  witnesses  by  plaintiff  in  error,  and 
upon  each  of  which  was  a  label  purporting 
to  be  the  label  of  the  Cigarmakers*  Interna- 
tional Union  of  America.    This  label  ia  a 
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^Mnall  blae  poster,  on  which  is  printed  the 
following:  "This  certifies  that  the  cigars 
tx>ntainea  in  this  box  hav-e  been  made  by  a 
first-class  workman,  a  member  of  the  Cigar- 
makers'  International  Union  of  America,  an 
organization  opposed  to  inferior,  rat-shop, 
«oolie,  prison,  or  filthy  tenement  house  work- 
mt^nship.  Therefore  we  recommend  these 
^cigars  to  all  smokers  throughout  the  world. 
All  infringements  upon  this  label  will  be 
punished  according  to  law.  A.  Strasser, 
President  C.  M.  I.  U.  of  America."  It  is 
shown  that  the  labels  are  issued  by  the  asso- 
ciation to  its  members,  bearing  the  local 
stamp  and  factory  number  of  the  particular 
factory  to  which  they  are  issued.  It  was 
-shown  that  the  labels  upon  the  boxes  pur- 
aliased  by  the  witnesses  from  Cohn  were  coun- 
terfeit imitations  of  the  labels  issued  by  the 
Oigarmaker'  International  Union  of  America. 
To  prove  the  adoption  of  this  trade -mark 
by  the  Cigarmakers'  International  Union  of 
America,  Uie  people  introduced  in  evidence 
s  certificate  of  the  secretary  of  state,  under 
his  hand  and  seal,  issued  in  conformity  with 
the  provisions  of  section  8  of  the  Act  under 
consideration.  That  section  provides  that 
every  person,  association,  or  union  of  work- 
in  crmen  that  has  heretofore  adopted,  or  shall 
hereafter  adopt,  a  label,  trade-mark,  or  form 
of  advertisement,  as  aforesaid,  may  file  the 
same  for  record  in  the  office  of  the  secretary 
of  state,  bv  leaving  two  copies,  counterparts, 
or  facsimiles  thereof  with  the  secretary  of 
state ;  and  the  secretary  shall  deliver  to  such 
person,  association,  or  union  so  filing  the 
same  a  duly  attested  certificate  of  the  record 
of  the  same.  It  is  then  provided  that  **  such 
-certificate  of  record  shall,  in  all  suits  and 
prosecutions  under  this  act,  be  sufficient 
proof  of  the  adoption  of  such  label,  trade- 
mark, or  form  of  advertisement,  aod  of  the 
right  of  said  person,  association,  or  union  to 
adopt  the  same."  It  was  proved  that  the 
-Cigarmakers'  International  Union  of  Amer- 
ica was  an  association  of  workingmen, — of 
oigarmakers ;  tliat  the  cigars  sold  by  Cohn 
'were  manufactured  by  Gustave  Eddelstone ; 
that  at  the  time  he  sold  tlie  cigars  to  Cohn 
Bros.,  of  which  firm  plaintiff  in  error  was  a 
member,  there  were  no  blue  labels  on  the 
boxes,  and  none  were  delivered  with  the 
-cigars;  that  they  were  not  made  by  a  union 
factory.  It  is  objected  that  the  evidence  was 
insufficient  to  warrant  the  verdict.  It  need 
only  be  said  that  there  was  evidence  sufficient 
to  justify  the  jury  in  finding  the  defendant 

f guilty  of  using  a  counterfeit  or  imitation 
abel,  within  the  meaning  of  section  2  of  the 
Act  before  quoted. 

It  is  next  insisted  that  the  statute  is  in  vio- 
lation of  section  18  of  article  4  of  the  Consti- 
tution, providing  that  ''no  act  hereafter 
passed  shall  embrace  more  than  one  subject, 
and  that  shall  be  expressed  in  the  title. "  The 
title  of  the  act  is,  ^ An  act  to  protect  associ- 
jstions,  unions  of  workingmen  and  persons  in 
their  labels,  trade-marks  and  forms  of  adver- 
tising."  It  is  said  bv  counsel  that,  while 
there  are  provisions  of  the  act  designed  to 
protect  trade- marks,  the  provisions  of  sec- 
tions 1,  2,  4,  6,  and  7  relate  to  the  punish- 
ment of  imitators  or  counterfeiters,  and  those 
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using  such  imitations  or  counterfeits,  and 
are  enacted  for  the  protection  of  the  owners 
of  the  labels,  trade- marks,  or  forms  of  adver- 
tising, and  therefore  are  not  within  the  title 
of  the  Act.  As  said  in  LarnedY.  Tiernan,  110 
111.  177:  **The  decisions  concur  in  laying 
down  substantially  the  rule  that  in  consist- 
ency with  that  provision  there  may  be  in- 
cluded in  an  act  means  which  are  reasonably 
adapted  to  secure  the  objects  indicated  by 
the  title."  See  cases  there  cited.  When  the 
general  purpose  is  declared  in  the  title,  the 
means  for  its  accomplishment,  provided  by 
the  act,  will  be  presumed  to  be  intended 
as  a  necessary  incident.  0*Leary  v.  Cook 
County,  28  111.  534;  Fe<yple  v.  Ilazelwood,  116 
111.  819 ;  MeOurn  v.  Chicago  Board  of  Edu- 
cation,  138  111.  123.  The  penalties  for 
counterfeiting  and  use  of  imitations  and 
counterfeits,  while  intended  as  punishment 
for  the  violation  of  public  law,  are  imposed 
to  protect,  in  the  language  of  the  title,  asso- 
ciations and  others  entitled  to  use  labels, 
trademarks,  and  forms  of  advertisement,  in 
the  use  thereof.  The  objection  is  not  well 
taken. 

It  is  next  said  by  counsel  that  "the  statute 
is  wholly  void,  l^ecause  it  is  obnoxious  to 
the  constitutional  inhibition  (art.  4,  g  22) 
which  provides  that  the  general  assembly 
shall  not  pass  local  or  special  laws  grantinc; 
any  incorporation,  association,  or  individual 
any  special  privileges,  immunity,  or  fran- 
chise whatever."  It  is  urged  that,  while 
** persons"  are  protected  in  their  labels,  etc., 
without  ro^ara  to  their  avocations,  "associa- 
tions or  unions,  to  avail  of  the  act,  must  be 
associations  or  unions  of  workingmen. "  This 
contention  arises  from  a  misapprehension  of 
the  statute.  It  seems  clear  that  the  legisla- 
ture intended  that  any  person,  or  any  associa- 
tion, of  whomsoever  formed,  or  any  union  of 
workingmen,  might  adopt  such  labels,  etc. 
If  it  be  permissible  to  refer  to  the  title  of 
this  act,  this  at  once  becomes  apparent.  By 
reference  to  section  1,  before  quoted,  it  will 
be  seen  it  is  there  provided  that  "  whenever 
any  person,  association  or  union  of  working- 
men  have  adopted  a  label,"  etc.  The  lan- 
guage of  section  2  is  "  person,  union  or  as- 
sociation, "  while  sections  8  and  4  are  the  same 
as  in  section  1.  Now,  referring  to  the  title, 
it  is  seen  that  it  is  "an  act  to  protect  assoc- 
iations, unions  of  workingmen  and  persons  in 
their  labels, "  etc.  Formerly,  when  the  title 
of  acts  was  no  necessary  part  of  legislation, 
the  title  was  not  to  be  considered  in  con- 
struing the  statute.  Plummer  ▼.  People,  74 
111.  861 ;  MilU  v.  Wilkim,  6  Mod.  62 ;  End- 
lich,  Interpetation  of  Statutes,  §  58,  and  note. 
It  is,  however,  otherwise  where,  by  virtue 
of  constitutional  provision,  the  legislature 
must  prepare  and  adopt  the  title,  to  the  end 
that  it  shall  express  the  general  purposes  of 
the  Act.  It  cannot  be  resorted  to  to  extend 
or  restrain  any  positive  provision  in  the  body 
of  the  law  itself.  Uadden  v.  Barney,  72  U. 
8.  6  Wall.  107,  18  L.  ed.  618 ;  Williams  v. 
Williams,  8  N.  Y.  685 ;  Meper  v.  Western  Car 
Co,  102  U.  8.  1,  26  L.  ed.  59 ;  Ebp's  App,  70 
Pa.  811 ;  Halderman's  App.  104  Pa.  251. 

It  is  one  of  the  cardinal  principles  of  con- 
struction that  tlie  intention  of  the  lawmaken 
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is  to  be  found  and  gi^en  effect;  and  where 
there  is  otherwise  doubt  or  obscurity  in  the 
act.  or  its  meaning  is  doubtful,  resort  may  be 
had  to  the  title  of  the  act,  to  enable  the  court 
to  discover  the  intent,  and  remove  what  other- 
wise mi ffht  be  uncertai n  or  amblffuous.  Unit' 
ed  States  Y.  Palmer,  16X1.  8.  8  Wheat.  681,  4 
L.  ed.  477,  cases  supra.  The  term  **  unions, " 
as  thus  applied,  has  come  to  have  a  definite 
and  well  understood  meaning,  and  it  is  to  be 
presumed  that  the  legislature,  in  usinf^  the 
broader  and  more  comprehensive  term  **  as- 
sociations," and  at  the  same  time  makine  the 
law  applicable  to  all  persons,  intended  the 
use  of  the  words  in  their  ordinary  sense  and 
signification.  There  is,  indeed,  no  more  rea- 
son for  saying  that  by  **  associations"  is  meant 
ass6ciations of  workingmen,  therebv  limiting 
tiie  usual  and  ordinary  meaning  of  the  term, 
than  there  is  to  say  that  the  word  **  persons, " 
as  used  in  the  act,  should  be  construed  as  ap- 
plying to  workingmen  only.  The  word 
^  persons"  would  have  the  effect  of  eztendine 
the  act  to,  and  including,  artificial,  as  well 
as  natural,  persons.  Rev.  Stat.  chap.  181, 
§  1.  The  objection  is  not  tenable.  Haw- 
thorn ▼.  People,  109  111.  802,  50  Am.  Bep. 
610. 

It  is  next  objected  that  the  label,  an  imi- 
tation and  counterfeit  of  which  is  alleged  to 
have  been  unlawful Iv  used  by  plaintiff  in 
error,  could  not  have  been  rightfully  adopted 
either  as  a  label,  trade-mark,  or  form  of  ad- 
vertisment.  It  is  said  that  it  transgresses  the 
rules  of  morality  and  public  policy.  We  are 
referred  to  the  rule  in  respect  of  trade -marks 
that,  ^'to  bea  lawful  trade-mark,  the  emblem 
must  avoid  transgressing  the  rules  of  mo- 
rality and  public  policy"  (Browue,  Trade- 
Marks,  g  602) ,  and  also  to  the  case  of  Mo  Vey 
v.  Brendd,  144  Pa.  285,  18  L.  R.  A.  877, 
decided  by  the  supreme  court  of  Pennsyl- 
vania, which  was  a  proceeding  in  equity  to 
restrain  the  use  of  imitations  of  the  label 
adopted  by  the  Cigarmarkers'  International 
Union  of  America.  It  is  conceded  there  is  no 
statute  in  that  state  protecting  labels  adopted 
by  dealers,  etc.  The  case  is  cited  mainly 
for  the  purpose  of  showing  the  construction 
placed  upon  the  blue  label  by  that  court,  the 
case  having  been  decided  upon  other  grounds. 
With  all  due  deference,  we  are  unable  to 
concur  in  the  views  of  the  learned  judge  who 
delivered  the  opinion  of  the  court.  By  ref- 
erence to  the  label,  heretofore  set  out,  it  will 
be  seen  that  it  is  a  certificate,  signed  bv  the 
president  of  the  Cigarmakers'  International 


Union  of  America,  certifying  that  the  cigan- 
containod  in  the  box  upon  which    it   wa» 
placed  were  ^  made  by  a  first-class  workmaii, 
a  member  of  the  Cigarmakers'  Intenuttional 
Union  of  America,  an  organization  opposed 
to  inferior,  rat-shop,  coolie,  prison,  or  filthy 
tenement  house  workmanship."    And  it  con- 
cludes:   ''Therefore    we   recommend    these 
cigars  to  all  smokers  throughout  the  world.  ^ 
The  purpose,  as  derived  from  the  lable  itself, 
is  to  send  the  cigars  out  to  the  public,  with 
the  assurance  that  ihey  are  maae  by  a  first- 
class  workman,  who  belongs  to  an  order  op- 
posed to  the  inferior   workmanship   desig- 
nated.   It  will  be  observed  that  the  label 
attacks  no  other  manufacturer  of  cigars.     It 
says  simply,  in  effect,  these  cigars  are  not 
the  product  of   inferior,    rat- shop,    ooolie, 
prison,  or  filthy  tenement  house  workman- 
ship.    Can  it  be  said  that  one  may   not, 
without  condemning  or  aspersing  the  product 
of  other  manufacturers,  commend  the  article 
he  has  for  sale?    If  he  may  do  so  himself, 
may  he  not  procure  the  certificate  of  others- 
as  to  the  quality  of  tho  article  he  puts  upon 
the  market?    If  one  is  engaged  in  the  manu- 
facture of  wine,  is  it  an  aspersion  upon  the 
product  of  other  manufacturers  that  a  wine- 
growers* association  certifies  that  his  wine  is- 
the  pure  Juice  of  the  grape,  free  from  adul- 
teration?   Certainly  not.     This   label   doe» 
not  say  or  purport  to  say  that  cigars  made 
by  nonunion  men  are  of  the  inferior  class 
mentioned,  or  that  cigars  made  by  nonunion 
men  are  not  free  from  the  impurity  or  taint 
to  which  they  might  be  subjected  by  such 
workmanship.    It  does,  in  effect,  say  that 
cigars  are  upon  the  market  which  are  the 
product  of  rat- shops,    filthy  basements,    of 
Chinese  establishments,  of  prisons  and  tene- 
ment houses,  and  proposes  to  assure  customers 
that  cigars  sold  under  this  label  are  not  the 
product  of  such  establishments.    This,   and 
nothing  more.     And  can  it  be  doubted  that 
public  policy  would  be  best  served,  if  all 
manufacturers  of   cigars  would   truthfully 
make  the  like  assurance  to  the  public?    We 
need  not  extend  this  discussion.     We  are  of 
opinion  that  the  label  adopted  by  the  Cigar- 
makers' International  Union  of   America  is< 
neither  immoral  nor  against  public  policy, 
and  might  lawfully  be  adopted  bv  that  body. 

Other  errors  are  assigned  which  have  been 
carefully  considered,  but  are  not  deemed  of 
sufficient  importance  to  merit  discussion. 

The  judgment  of  the  Criminal  Oourt  of  Oook- 
Oounty  will  be  affirmed. 
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William  Wood  LAMBERTON,  Eeept, 

V, 

James  M.  PERELES  et  al..  Trustees  under 
the  Will  of  William  E.  Lamberton,  De- 
ceased, Apple, 

(.••.wis.....) 
!•   The  eircoit  eoort  In  Wisconsin  hav- 


NOTB.-  The  asslffDabfllty  of  iDCome  of  a  trust  for 
lupport  of  Uie  beneflciary  when  not  affected  by 
statute  does  not  appear  to  have  been  maoh  touohed 


Ing^  g^eneral  Jurlsdletlon  Is  not  pre* 
eluded  from  tailing^  Jnrledletlon  of  a 

suit  against  trustees  under  a  will  by  the  faot  that 
the  will  has  been  proved  in  the  ooonty  oouri 
and  the  estate  Anally  settled  in  that  oouri,  exoept 
the  execution  of  the  trusts,  althoogh  the  county 
court  is  expressly  given  jurisdiction  of  such  sults- 

2.   An  aeslipnment  ma^  be  made  of  the 


upon  hitherto,  if  indeed  ttiere  aiie  auy  uecihlooa* 
upon  the  subject  exoept  the  one  here  MporledU 
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inooflie  mrUAn^  ovt  of  personal  firop- 
mrty  held  la  trust  for  the  support  of  a  per- 
■on  duriDff  life,  where  there  Is  no  statute  reetrlct- 
inir  it  and  no  restrlotion  on  the  assiffnment  In  the 
will  oreatlnff  the  trust,  especially  where  the  as- 
alffnnient  Is  to  the  wife  of  the  assfgnor,  on  her 
•irreement  to  maintain  and  educate  their  chil- 
dren* 

(April  10, 1894.) 

APPEAL  by  defendants  from  an  order  of 
the  Circuit  Court  for  Milwaukee  County 
OYerruIinjc  a  demurrer  to  the  complaiatin  a 
proceeding  to  set  aside  an  assiirnment  by  plain- 
tiff of  his  interest  in  a  trust  estate  aod  to  enjoin 
the  payment  of  the  income  to  any  one  pending 
tbe  litigation.    BeverJied, 

Statement  by  Cassoday,  J,: 

This  action  was  commenced  August  26, 
1893.  The  complaint  a1  leffes,  in  effect :  That 
December  12.  1H84,  one  William  E.  Lamber- 
ton,  the  father  of  this  plaintiff,  made  his 
last  will  and  testament,  wherein  and  where- 
by he  nominated  one  Jeremiah  Quinn  as  tbe 
executor  thereof,  and  did  give,  devise,  and 
Itequeath  unto  said  Qulnn  and  his  successors 
all  of  his  real  and  personal  property,  in  trust, 
however,  to  certain  uses  and  purposes  there- 
in named,  and  particularly  upon  the  trust  to 
divide  the  said  personal  property  into  four 
equal  shares,  and  one  of  which  to  hold  dur- 
ing the  lifetime  of  this  plaintiff,  and  to  in- 
vest the  same,  and  the  income  thereof  to  pay 
to  this  plaintiff,  during  his  life,  for  his  sup- 
port and  maintenance.  That  said  trustee 
therein  named,  in  his  discretion,  at  certain 
times  named,  might  pay  over  to  this  plain- 
tiff certain  sums  of  money  out  of  the  princi- 
pal sum  of  said  one- fourth  part  of  the  per- 
sonal estate  so  devised ;  not  exceeding,  In 
all,  however,  one  half  of  the  one-fourth  por- 
tion so  directed  to  be  held  in  trust  for  this 
plaintiff.  That  the  remainder  of  said  portion 
should  be  held  and  invested  by  said  trustee, 
and  the  income  arising  therefrom  should  be 

Said  semiannually  to  this  plaintiff,  during 
is  lifetime,  for  his  support  and  mainte- 
nance; and  on  his  death  the  said  trustee 
should  hold  the  said  remainder  of  said  por- 
tion in  trust  for  the  lawful  issue  of  the  body 
of  this  plaintiff,  and  the  same  to  invest,  and 
the  income  thereof  to  pay  to  said  issue  for 
their  support  and  education  during  minority, 
and  upon  reaching  majority  to  pay  to  such 
issue  as  might  then  be  living  the  principal 
sum  so  directed,  and,  failing  such  issue, 
then  to  certain  other  parties.  That  July  14, 
1886,  the  said  William  E.  Lamberton,  being 
then  a  resident  of  Milwaukee,  died,  leaving 
said  will  as  his  last  will  and  testament. 
That  July  16,  1U86.  said  will  was  duly  pre- 
sented to  the  county  court  for  probate.  That 
September  7,  1886,  said  will  was  duly  ad- 
mitted to  probate.  That  said  Qulnn  duly 
aualifled  as  such  executor,  and  entered  upon 
le  discharge  of  his  duties,  both  as  executor 
and  trustee,  and  took  possession  of  the  said 
personal  property,  and  divided  and  invested 
tlie  same  as  provided  in  said  will,  and  con- 
tinued to  hold  the  same  until  the  time  of 
his  resignation,  hereinafter  mentioned.  That 
October  4»  1887,  by  the  final  decree  of  said 
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county  court  then  entered,  the  said  estate  was 
adjudged  and  declared  to  be  finally  settled. 
That  the  said  (^uinn,  as  executor,  was  dis- 
charged from  his  duties  as  such  executor,  and 
the  said  personal  estate  of  said  deceased  'was- 
assigned  as  provided  in  and  by  said  will. 
That  October  14.  1887,  said  Quinn  tendered 
his  resignation  as  trustee  under  said  will, 
and  the  same  was  duly  accepted  by  the  county 
court;   and  the  defendants  James  M.   and 
TJiomas  J.  Pereles  were  duly  appointed  trust- 
ees in  the  matter  of  said  trust,  in  the  place- 
and  stead  of  said  Quinn,  and  duly  qualified 
as  such,  and  entered  upon  the  execution  there- 
of, and  ever  since  have  continued  to  be  and 
are  such  trustees,  and  have  possession  of  said 
personal   property  devised  and  investeii  as 
aforesaid,  ana  all  tbe  income  and  increase 
thereof.    That  there  has  been  paid  to  this 
plaintiff,   out  of  the  principal  of  the  one- 
fourth  portion  directed  to  be  held  In  trust  as 
aforesaid,  a  sum  of  money  which  is  equal  to- 
one  half  of  said  portion,  and  that  there  is 
now  held  in  the  hands  of  the  defendants,  as 
trustees,  the  balance  of  said  portion  upon 
the  trust  set  forth,  and  in  which  said  balance 
this  plaintiff,  under  said  will,  has  no  title- 
or  interest,  save  only  to  receive  the  income- 
thereof  from  said  trustees  during  his  life. 
That  the  whole  of  said  income  is  no  more- 
than  sufficient  for  the  necessary  support  and 
maintenance  of  this  plaintiff.    That  the  in- 
come of  the  said  trust  fund  invested  and  held 
for  this  plaintiff,  and  payable  semiannually, 
as  aforesaid,  is  due  and  payable  on  or  about 
the  1st  days  of  May  and  November  in  each 
year.    That  the  same  has  heretofore,  and  un- 
til November  1, 1892,  been  paid  to  ^Is  plain- 
tiff by  said  trustees,  but  that  since  said  last 
date  the  said  defendants,  as  such  trustees, 
have  neglected  and  refused,  and  still  neglect 
and  refuse,  to  account  to  this  plaintiff  for 
any  of  such  income,  and  have  neglected  and 
refused,  and  still  do  neglect  and  refuse,  to> 
pay  to  this  plaintiff  any  portion  of  said  in- 
come.   That  the  principal  fund  now  held  by 
the  defendants  as  such  trustees  amounts  to- 
about  the  sum  of  $10,000  and  over,    and 
that  the  net  income  therefrom,  to  which  this 
plaintiff   is  entitled   during   his   lifetime, 
amounts  to  about  the  sum  of  $600  per  an- 
num, after  discharscing  the  expenses  of  the- 
trustees,  and  that  after  such  discharge  said 
trustees  have  received,  as  the  income  of  sucb 
funds,  divers  sums  of  money,  now  long  since- 
due  and  payable  to  this  plaintiff,  the  exact 
amount  of  which  this  plaintiff  is  unable  to* 
state.    That  the  sole  and  only  ground  upon 
which  such  trustees  refuse  to  account  to  this 
plaintiff  for  said  income,  and  to  pay  over 
the  same,  is  that  this  plaintiff  has  assigned, 
transferred,  and  parted  with  the  same  by  an 
instrument  in  writing  executed  by  him,  and 
delivered  to  Gladys  L.   Lamberton,   on  or 
about  November  1,  1892,  wherein  and  where- 
by it  is  recited  that,  for  sundrv  considerations 
thereunto  moving,  the  said  William  £.  Lam- 
berton *'herebv  transfers  and  conveys  to  his 
wife,  the  said  Glad^  L.  Tjamberton,  both 
of  Los  Anseles,  California,  as  her  separate- 

Sroperty,  all  the  income,  interest,  and  profits 
erived,  or  to  be  derived^  or  accruing  frook 
the  said  estate  under  said  will,  to  whidh  b» 
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was  or  may  be  eatitled  under  said  will,  and 
which  has  not  heretofore  become  payable, 
and  been  paid  to  him,  with  the  right  in  her 
to  collect  and  receive  all  such  income,  in- 
terest, and  profits  directly  from  the  executor, 
trustee,  or  other  persons  or  parties,  by,  from, 
or  through  whom  the  same  is  or  may  be 
payable ;  that  the  right  and  title  of  the  said 
Gladys  L.  Lamberton,  as  above  stated,  are 
to  continue  during  her  natural  life,  unless 
she  should  outlive  said  William  E.  Lamber- 
ton, in  which  event  the  same  shall  go  to  the 
•children  of  said  William  E.  Lamberton,  as 
provided  by  said  will,  always  excepting 
therefrom  the  farm  and  real  estate,  and  the 
rents.  Issues,  and  profits  thereof;  that  it  is, 
however,  expressly  understood  and  agreed 
that  said  Gladys  L.  Lamberton,  so  long  as 
she  is  in  the  receipt  of  said  income,  shall 
properly  care  for,  educate,  and  maintain  each 
And  both  of  the  children  of  the  said  William 
E.  and  Gladys  L.  Lamberton,  namely,  Will- 
iam Wood  Lamberton  and  Ariel  Rennie  Lam- 
berton ;  thai  in  the  event  of  the  decease  of 
Hrs.  Lucy  R.  Lamberton,  the  mother  of  the 
«aid  William  E.  Lamberton,  prior  to  his 
own,  all  income  from  the  funds  and  prop- 
erty which  he  is  or  may  be  entitled  to,  as 
resulting  therefrom  under  the  will,  shall  be 
•and  become  the  separate  property  of  the  said 
Gladys  L.  Lamberton  for  and  during  her  nat- 
ural life,  but  said  last-mentioned  funds  and 
property  shall  be  and  become  the  property 
of  the  children  of  the  said  William  E.  and 
Gladys  L.  Lamberton,  their  heirs  and  as- 
signs, subject  only  to  the  said  Gladys  L. 
Lamberton  during  her  life,  as  aforesaid ;  that 
in  case,  however,  either  or  both  of  said  chil- 
dren shall  die  before  becoming  of  age,  the 
share  or  right  of  such  child  or  children,  as 
the  case  may  be,  shall  thereupon  cease,  and 
be  and  become  the  property  of  the  said  Will- 
iam E.  Lamberton,  his  neirs  and  assigns, 
subject  to  the  right  of  income,  as  aforesaid, 
In  said  Gladys  L.  Lamberton  during  her  nat- 
ural life ;  that  said  income,  funds,  and  prop- 
■erty  are  hereby  transferred  and  conveyed,  re- 
spectively, to  the  said  Gladys  L.  Lamberton 
■and  children,  accordingly  with  the  limita- 
tions above  set  forth ;  that  the  above  includes 
the  Clark  manufacturing  stock  to  the  said 
Gladys  L.  Lamberton."  That  the  defendant 
Gladys  L.  Lamberton  claims  and  asserts  that 
by  virtue  of  said  assignment  she  is  now,  and 
-ever  since  the  execution  of  said  assignment 
has  been,  entitled  to  the  said  whole  of  the 
income  of  said  trust  fund.  That  the  said 
Gladys  L.  Lamberton  parted  with  no  valu- 
able consideration  for  such  instrument.  That 
the  stock  mentioned  was  certain  stock  in 
which  said  trust  funds  were  invested,  and 
out  of  which  the  aforesaid  income  was  in 
part  derived.  That  said  stock  has  since  been 
sold,  and  its  proceeds  otherwise  invested  by 
said  trustees,  as  a  part  of  the  funds  men- 
tioned. That  said  Gladys  L.  Lamberton,  at 
the  time  of  the  execution  and  delivery  of  said 
assignment,  was,  and  still  is,  the  lawful 
wife  of  this  plaintiff.  That  he  has  no  ad- 
-equate  remedy  at  law,  and  prays  judgment 
that  said  pretended  assignment  be  adjudged 
and  declared  to  be  of  no  force  or  effect,  and 
that  said  trustees  may  be  required  to  ac- 
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count  to  this  plaintiff  for,  and  pay  over  to 
him  the  income  of  said  trust  fund :  and  that, 
until  the  final  determination  of  this  action^ 
said  trustees  may  be  restrained  and  prohibited 
from  payinc  any  of  said  income  to  said 
Gladys  L.  Lamberton,  or  to  any  other  per- 
son for  her.  To  that  complaint  the  trustees, 
James  M.  and  Thomas  J.  Pereles,  demurred 
on  the  ground  that  the  court  had  no  juris- 
diction of  the  subject-matter  of  the  action 
and  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action 
against  them.  From  the  order  overruling 
that  demurrer  the  defendants  James  M.  and 
Thomas  J.  Pereles,  as  such  trustees,  bring 
this  appeal. 

Mr.  James  6.  Flanderst  with  Mestn, 
Nathy  Pereles  ft  Sons*  for  appellants: 

In  this  state,  a  conveyance  by  the  husband 
to  the  wife  conveys  an  equitable  title,  and  if 
free  from  fraud  is  good  as  against  creditors, 
and  the  wife  is  not  bound  to  show  that  she 
paid  a  valuable  consideration,  even  as  against 
contestiog  creditors. 

Wheeler  dh  WiUon  3ffg,  Co.  ▼.  Mcnaftan,  63 
Wis.  198,  and  cases  therein  cited. 

It  was  competent  for  the  respondent,  William 
W.  Lamberton,  to  assign  and  transfer  his  in- 
terest in  the  income  arising  from  tbe  quarter 
of  the  personal  property  set  apart  for  his  use. 

In  most  of  the  cases  which  hold  that  the 
plaintiff  cannot  alienate  the  whole  or  any  por- 
tion of  the  income  set  apart  for  his  support,  it 
appears  either  that  tbe  amount  to  be  paid  the 
beneficiary  was  left  wholly  to  tbe  discretion  of 
the  trustees,  or  that  by  the  terms  of  the  trust 
said  income  was  not  to  be  paid  to  him,  but  for 
his  support,  or  else  that  the  will  in  express 
terms,  provided  that  it  should  be  held  by  the 
trustees  in  such  manner  that  the  beneficiary 
could  not  alienate  the  income.  In  cases  where 
the  trust  required  the  exercise  of  discretion  of 
the  trustee,  it  has  been  held  that  until  such 
discretion  was  exercised,  there  was  nothing 
which  could  be  alienated. 

See  LeaHU  v.  Beims,  21  Conn.  1;  Waitanr, 
Cleveland,  Id.  587;  Welmore  v.  Tnulow,  61 
N.  Y.  843:  Williama  v.  Thorn,  70  N.  Y.  270. 

In  (he  will  the  income  is  to  t)e  paid  to  the 
beneficiary  during  his  life  for  his  support  and 
maintenance.  The  words  * 'support  and  main- 
tenance" are  not  words  creating  a  trust.  The 
whole  amount  of  the  income  is  to  be  paid  to 
William  W.  Lamberton,  whether  be  applies 
the  same  to  his  support  or  not.  No  discretion 
is  given  to  the  executor  or  trustees,  either  as  to 
the  amount  to  be  paid  to  or  how  it  shall  be 
used  by  him. 

Paisley's  App.  70  Pa.  163;  R\f€  ▼•  Osjfer,  69 
Pa.  896,  98  Am.  Dec.  851. 

The  income  provided  to  be  paid  to  the  re- 
spondent Lamberton  is  subject  to  alienation 
by  him  before  the  same  has  actually  accumu- 
lated in  the  hands  of  the  trustees. 

WiUiams  v.  Thorn,  70  N.  Y.  27a 

The  trustees  in  this  will  have  no  power  to 
direct  or  control  the  respondent,  Lamberton,  in 
his  expenditures  of  the  income  faeoueatbed  to 
him,  and  no  discretion  has  been  confemMi  upon 
the  trustees  as  to  such  income. 

Watson  V.  Clevdand,  21  Conn.  641;  Sjpar- 
hawk  ▼.  Cloon,  125  Mass.  26ft, 
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MeuTi.  Ogrden*  Hunter  A  Bottom,  for 

tespondent: 

A  trust  for  the  receipt  of  the  inoome  of  per- 
sonalty is  analogoas  to  a  trust  for  the  receipt 
oi  tberects  and  profits  of  land,  and  is  not  as- 
sig-uable  b^  the  person  beneficially  interested. 

That  this  is  a  valid  trust  admits  of  no  doubt 

Webster  v.  MorrU,  66  Wis.  866, 57  Am.  Rep. 
-278. 

The  early  trust  in  personal  property,  as 
^nown  to  the  common  law,  was  not  alienable 
«nd  followed  the  nature  of  trusts  in  realty. 

Lewin.  Tr.  pp.  4,  18;  WithanCi  Ccae,  4  Inst. 
"87:  Johnaon*9  Case,  Popham,  106. 

Originally  a  trust  was  a  mere  confidence  re- 
posed in  the  trustee  and  the  only  security  for 
~the  execution  of  the  trust  was  the  honor  of  the 
trustee.  As  this  confidence  was  held  to  be 
personal  between  the  trustee  and  the  cestm  que 
trust  the  beneficial  interest  was  naturally  not 
-assignable. 

Lew  in,  Tr.  pp.  8,  4. 

But  the  doctrine  above  noticed  was  gradually 
-modified  and  the  interest  of  the  cestui  que  trust 
became  assignable  and  the  older  cases  were 
•disapproved. 

Lewin,  Tr.  pp.  10,  693,  and  cases  cited. 

By  the  later  common  law,  a  trust  could  not 
he  created  with  a  proviso  that  the  interest  of 
the  cestui  que  trust  should  not  be  alienate  d  or 
1)6  made  subject  to  the  claims  of  creditors;  but 
in  case  of  the  creation  of  a  trust,  such  as  the 
one  before  us,  the  right  of  the  beneficiary 
-would  pass,  for  instance,  to  an  assignee  in 
bankruptcy. 

Snmjodon  y.  Bales,  6  Sim.  524;  Lewin,  Tr. 
pp.  98,  99;  Gray,  Restraints  on  Alienation, 
-g|i  175-277. 

The  law  with  reference  to  trusts  of  realty 
jtnd  of  personalty  was  administered  upon  the 
same  prmciples. 

HalUtt  v.  Thompson^  5  Paige.688, 8  L.ed.  888. 

The  ruling  in  JJaUett  v.  Thompson,  that  the 
income  of  a  trust  of  personalty  was  notassigna- 
<ble  in  analogy  to  the  rule  as  to  rents  and  profits 
-was  again  stated  by  the  chancellor  in  Oott  v. 
Cook,  7  Paige,  521,  584,  585,  4  L.  ed.  256,  264, 
but  on  appeal  to  the  court  of  errors,  Cowen,  J,, 
criticised  the  ruling. 

KaTUY,aoU,  24  Wend.  641,  85 Am.  Dec. 641. 

Hime  y.  Van  Sehaiek,  7  Paige,  221,  288, 
4  L.  ed.  182,  186,  held  that  because  section  2 
of  title  4  of  chtLp.  4.  part  2.  Rev.  Stat.  1829, 
provided  that  limitations  of  future  or  contin- 
gent interests  in  personal  property  should  be 
subject  to  the  rules  prescribed  for  real  estate 
that  on  that  account  the  interest  of  a  cestui  que 
trust  in  the  income  from  personalty  was  not 
fissionable. 

This  position  that  section  68  of  the  New 
York  Statute,  which  makes  the  beneficial  in- 
terest in  a  trust  for  rents  and  profits  inaliena- 
ble, refers  to  the  income  of  personalty  by  virtue 
of  the  above  quoted  section  2,  title  4,  chap.  4, 
part  2,  was  taken  by  the  courts  in  the  following 
Oases* 

CliiU  y.  Boot,  8  Paige,  88,  85,  4  L.  ed.  858, 
355;  Degraw  y.  KjtcMm,  11  Paige,  186,  5  L.  ed. 
^:  SiUiek  y.  Mason,  2  Barb.  Ch.  79,  5  L.  cd. 
^64.  See  Oraig  v.  Hone,  2  Edw.  Oh.  554,  6  L. 
od.  501;  Bider  v.  Mason,  4  Sandf.  Ch.  851,  7 
L.  ed.  1180;  Boosetsclt  v.  Baossvelt,  6|Hun,  81; 
JBoott  y.  Ifetdns,  6  Duer,  672. 
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In  Eane  ▼.  Chtt,  supra,  Justies  Cowen, 
while  denying  the  extensioil  of  the  principle 
by  analogy,  maintained  that  the  rules  of  real 
property  were  not  impressed  on  personal  prop- 
erty except  as  to.'future  contingent  limitations. 

This  position  of  Justice  Cowen  was  followed 
in — 

Qrout  V.  Van  Schoonhoven,  1  Sandf.  Ch.  886, 
7  L.  ed.  850;  Arnold  v.  Gilbert,  5  Barb.  190; 
Cruder  v.  Gruger,  Id.  225;  Vail  v.  Vail,  7  Barb. 
226;  Brouin  y.  Harris,  25  Barb.  134;  Titus  v. 
Weeks,  87  Barb.  186;  Perry  y.  FosUr,  62  How. 
Pr.  228. 

Much  of  this  inconsistency  disappears  when 
we  come  to  the  decisions  of  the  court  of 
appeals  and  the  decisions  show  a  steady  ap- 
proach to  the  position  contended  for  by  the 
respondent  and  an  ever  present  readiness  to 
discard  the  theory  of  the  chancellors  that  by 
the  act  concerning  personalty  and  not  other- 
wise, there  was  extended  to  that  species  of 
property  the  rule  as  to  the  inalienability  of 
rents  and  profits  of  land. 

OraffY,  Bonnett,^i  N.  Y.  9,  88  Am.  Dec. 
286;  Campbea  v.  Foster,  85  N.  Y.  861. 

Clearly  in  the  nature  of  things  there  is  no 
reason  why  a  gift  or  bequest  of  personal  prop- 
erty, with  a  power  of  disposition,  should  not 
be  measured  by  the  same  rule  as  a  grantor  de- 
vise of  real  estate  with  the  seme  power. 

Cutting  v.  CuUing,  86  N.  Y.  522;  Button  v. 
Benktird,  92  N.  Y.  295.  See  Cook  v.  Lowry, 
95  N.  Y.  108. 

Unless  the  proposition  contended  for  is  cor- 
rect, a  peculiar  state  of  affairs  results  from  the 
effect  of  section  8029,  Rev.  Stat,  of  Wisconsin 
(N.  Y.  Rev.  Stat.  §  88,  art.  2,  part  8.  chap.  1). 

By  this  section  a  debtor's  property  held  in 
trust,  may  be  reached  in  equity  by  a  judgment 
creditor,  except  in  the  instance  of  the  trust 
having  been  created  by  or  the  fund  having 
proceeded  from  some  person  other  than  the 
debtor.  Now,  it  has  always  been  the  rule  in 
New  York  that  the  statutes  in  force  there, 
similar  to  sections  2083  and  2089  of  the  Wis- 
consin Statute,  enable  a  creditor  to  reach  that 
portion  of  rents  and  profits  of  real  estate  held 
upon  a  trust  which  is  not  necessary  for  the 
debtor's  support.  See  Williams  v.  Thorn,  70 
N.  Y.  270.  And,  in  accordance  with  the  law 
as  laid  down  in  the  cases  cited,  a  like  interest 
could  be  reached  in  the  income  of  personal 
property  held  in  trust. 

But  if  it  be  denied  that  section  2089  relates 
to  personal  property,  then  it  follows  that  sec- 
tion 2083  refers  exclusively  to  real  estate. 
And  since  section  8029  is  only  modified,  if  at 
all,  by  section  2083,  it  follows  that  creditors 
cannot  reach  personal  property  held  in  trust, 
while  they  can  reach  the  rents  and  profits  of 
real  estate  so  held.  So  that  section  2088  would 
be  nullified  by  any  conversion  of  realty  into 
personalty. 

That  this  result  can  follow  does  not  seem 
reasonable. 

See  Arzbacher  v.  Mayer,  53  Wis.  380;  Sum- 
ner  y.  Newton,  64  Wis.  210. 

Casflodajrt  J.,  delivered  the  opinion  of 
the  court: 

The  will  in  question  was  admitted  to  pro- 
bate by  the  county  court  for  Milwaukee 
county     The  estate  has  been  fully  and  fi- 
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nally  settled  in  that  court.  Nothing  remains 
but  for  the  trustees  to  execute  the  trust  as 
directed  by  the  will.  The  jurisdiction  of 
that  court,  however,  is  expressly  extended 
by  statute  "to  all  cases  of  trusts  created  by 
will  admitted  to  probate  in  such  court. 
Section  2448.  But  such  jurisdiction  of  the 
county  court  is  not  made  exclusive.  It  is 
to  be  remembered  that  the  circuit  courts 
have  original  jurisdiction  in  all  matters, 
civil  and  criminal,  within  this  state,  not 
excepted  in  the  constitution,  nor  prohibited 
by  law.  Const,  art.  7,  §  8.  Such  judicial 
power  is  vested  in  such  courts,  **  both  as  to 
matters  of  law  and  equity."  Id.  g  2.  The 
trustees  in  charge  of  the  estate  were  within 
the  iurisdiction  of  the  circuit  court  for  Mil- 
waukee county.  The  contention  that  that 
court  did  not  have  jurisdiction  to  prevent 
the  diversion  or  dissipation  of  the  income  of 
the  trust  fund,  or  control  the  direction  of 
its  payment.  Is  clearly  untenable.  There 
is  no  longer  any  particular  reason  in  this  case 
why  such  jurisdiction  should  be  confined  to 
the  county  court.  The  facts  stated  are  suffi- 
cient to  justify  the  circuit  court  in  taking 
jurisdiction.  WiUis  v.  Fax,  25  Wis.  646; 
Catlin  V.  Wueler,  49  Wis.  507 ;  Hawley  v. 
Tesch,  72  Wis.  299.  The  question  presented 
is  peculiarly  one  of  general  equitable  cogni- 
zance. Thus,  in  Ewing  v.  Ewing^  L.  K.  9 
App.  Cas.  40,  41,  the  testator  was  domiciled 
in  Scotland,  where  the  will  was  probated, 
and  afterwards  confirmed  in  England;  and 
it  was  held  that  the  court  of  chancery  in 
England  had  jurisdiction  to  administer  the 
trusts  of  the  will.  The  Earl  of  Selborne, 
L,  0.,  after  declaring,  In  effect,  that  courts 
of  equity,  in  England,  are,  and  always  have 
been,  courts  of  conscience,  operating  in  per- 
scmam,  and  accustomed  to  compel  the  per- 
formance of  contracts  and  trusts  as  to  sub- 
jects not  within  their  jurisdiction,  and,  in 
speaking  for  the  court,  said:  ^'A  jurisdic- 
tion ai^ainst  trustees,  which  is  not  excluded, 
ratione  legis  rei  nta,  as  to  land,  cannot  be 
excluded,  as  to  movables,  because  the  author 
of  the  trust  may  have  a  foreign  domicil ; 
and  for  this  purpose  it  makes  no  difference 
whether  the  trust  is  constituted  inter  idvos, 
or  by  a  will  or  mortis  causa  deed.  Accord* 
ingly«  it  has  always  been  the  practice  of  the 
English  courts  of  chancery  to  administer,  as 
against  executors  and  trustees  personally  sub- 
ject to  its  jurisdiction,  the  whole  personal 
estate  of  testators  or  intestates  who  have  died 
domiciled  abroad,  by  decrees  like  that  now 
in  question."  See  1  Perry,  Tr.  §§  70,  71. 
We  must  hold  that  the  circuit  court  had  ju- 
risdiction. 

The  principal  controversy  is  as  to  whether 
the  written  instrument  executed  by  the  plain- 
tiff, and  delivered  to  his  wife,  Gladys  L. 
Lamberton,  on  or  about  November  1,  1892, 
whereby  he  assigned  and  transferred  to  her 
the  income  of  the  trust  fund  in  question,  as 
mentioned,  is  valid.  The  validity  of  tli/ 
trust  is  expressly  conceded.  The  contention 
on  the  part  of  the  plaintiff  is,  and  it  is  said 
that  the  trial  court  held,  that  our  statutes 
applicable  were  borrowed  from  New  York, 
and  that  under  these  statutes,  as  construed 
in  that  state,  the  assignment  is  void.    The 
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sections  particularly  relied  upon  are  S069^ 
2089.    One  of  these  declares  that :    *^  No  per- 
son beneficially  interested  in  a  trust  for  the 
receipt  of  the  rents  and  profits  of  lands,  ca» 
assign  or  in  any  manner  dispose  of  such  in- 
terest :  but  the  rights  and  interests  of  every 
person  for  whose  benefit  a  trust  for  the  pay- 
ment of  a  sum  in  gross  is  created,  are  assign- 
able. **     Section  2089.     The  other  declares 
that :    "  When  a  trust  is  created  to  receive 
the  rents  and  profits  of  lands,  and  no  valid 
direction  for  accumulation  is  given,  the  sur- 
plus of  such  rents  and  profits,  beyond  the 
sum  that  may  be  necessary  for  the  education 
and  support  of  the  person  for  whose  benefit 
the  trust  is  created,  shall  be  liable  in  equity, 
to  the  claims  of  the  creditors  of  such  person, 
in  the  same  manner  as  other  personal  prop- 
erty which  cannot  be  reached  b^  an  execu- 
tion."   These  sections  are  contained-  in  the 
chapter  of  **  Uses  and  Trusts, "  found  under 
the  title  ''Of  Real  Property  and  the  Nature 
and   Qualities  of  Estates  therein.*     They 
were  taken  almost  literally  from  sections  5T 
and  68  of  the  article  on  *^Uses  and  Trusts^ 
in  New  York.     4  N.  Y.  Rev.  Stat.  8th  ed. 
2488,   2489.     Until  the  recent  amendmenta 
the  same  was  true  respecting  sections  2037> 
2089,   Rev.   Stat.,   relating  to  ** vested  and 
contingent  estates,"  the  '^susi^ension  of  power 
of  alienation,"  and  the  ** limitation  on  power 
of  suspending  alienation."    4  N.   Y.   Rev. 
Stat.   p.  2482,  g$  18-15.     These  sUtutes  re- 
late expressly  to  real  estate.     They  may 
possibly  become  applicable  to  the  rents  and 
profits  of  the  farm  mentioned  upon  the  death 
of  the  plaintiff's  mother.    The  assignability 
of  such  rents  and  profits  of  lands  is  not  in- 
volved in  this  controversy.     The  controversy 
here  is  confined  to  the  assignability  of  the 
income  arising,  and  to  arise,  out  of  personal 
property  held  in  trust,  as  stated.    The  New 
York  statutes,  unlike  ours,  in  addition  to- 
the  sections  cited,  also  place  an  express  limit 
on  Uie  power  of  the  suspension  of  the  owner- 
ship of  personal  property  longer  than  two> 
lives  in  being.     Id.  p.  2516,  §  1.     This  dif- 
ference in  the  statutes  of  the  two  states  haa 
been  repeatedly  recognized  by  this  court. 
De  Wolf  V.   Lawson,  61  Wis.   474,   50  Am. 
Rep.  148;  8cottY.   West,  68  Wis.  581,  582, 
and  Webster  v.  Morris,  66  Wis.  882,  57  Am. 
Rep.  278.    The  same  distinction  has  been 
observed  by  the  supreme  court  of  Minnesota, 
ci  ti  ng  numerous  New  York  cases.    Be  Tower" p 
Estate,  49  Minn.   871.    In  addition  to  the 
statute  so  limiting  the  power  of  the  suspen- 
sion of  the  owneiSbip  of  personal  property, 
the  New  York  statutes  expressly  declare 
that:    **In  all  other  respects  limitations  of 
future  or  contingent  interests  in  personal 
property  shall  be  subject  to  the  rules  pre- 
scribed in  the  first  chapter  of  this  act,  in  re- 
lation to  future  estates  in  lands."    4  N.  Y. 
Rev.   Stat.    p.   2516,   g  2.     That  includes, 
not  only  uses  and  trusts,  but  the  whole  field 
of  real  property,  and  the  nature,  qualities, 
and  alienation  of  estates  therein.     The  seo> 
tion  last  quoted  is  followed  by  others  pre- 
scribing the  manner  in  which  "an  accumula- 
tion of  the  interest  of  money,  the  produce 
of  stock  or  other  income  or  profits  arising^ 
from  personal  property,  may  and  may  not  be> 
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secured.'  Id.  gg  8-5.  The  question  pre- 
«eDted  has  elicited  much  discussion  in  ISTew 
Tork.  In  speakineof  these  statutes  in  Qraff 
▼.  Bonnett,  81  N.  Y.  18,  88  Am.  Dec.  286, 
Hogeboom,  J, ,  said,  in  behalf  of  the  court, 
that :  *'It  is  undeaiable  that  if  this  were  an 
interest  in  a  trust,  for  the  receipt  of  the  rents 
«nd  profits  of  lands,  it  would  not  be  assign- 
:able :  and  It  has  been  held  in  several  cases 
'that  the  statute  which  provides  that  limita- 
itlons  of  future  or  contingent  interests  in  per- 
<«onal  property  shall  be  subject  to  the  statu- 
tory rules  prescribed  in  relation  to  future  es- 
-tates  in  lands  was,  in  effect,  a  legislative 
application  of  the  same  principles  and  pol- 
icy  to  both  classes  of  property,  and  that, 
*«ven  if  the  provisions  of  the  statute  were 
not  sufficiently  comprehensive  absolutely  to 
require,  as  a  peremptory  injunction  of  stat- 
ute law,  their  application  in  all  their  length 
and  breadth,  and  in  the  same  degree,  to  both 
classes  of  property,  the  argument  to  be  de- 
rived from  the  general  similarity  of  the  leg- 
islative enactments  in  regard  to  both  classes 
of  property,  from  the  similar,  if  not  equal, 
mischiefs  to  be  remedied,  and  from  the  gen- 
eral policy  of  the  law,  would  authorize  a 
court  of  equity,  in  the  exercise  of  its  ac- 
knowledged powers,  to  apply  the  same  rule 
of  construction  to  both."  The  same  is  ex- 
pressly sanctioned  by  Judge  Wright,  speak- 
ing for  the  whole  court,  in  Campbell  y,  Foster^ 
85  N.  Y.  371,  372.  To  a  similar  effect  is 
Cook  v.  Loxxfry,  95  N.  Y.  108.  In  Oraff  v. 
Bonnett,  Dcnio,  Gh,  «/.,  dissented,  and,  after 
reviewinj?  the  prior  decisions  in  that  state, 
said :  **  Hence,  I  conclude  that  there  is  noth- 
ing in  our  statute  law  which  restrains  the 
alienability  of  the  interest  of  the  beneficiary 
in  a  trust  to  receive  and  pay  over  the  inter- 
est of  money  or  of  personal  property."  81 
N.  Y.  19.  Thus  it  appears  that  notwith- 
standing the  statutes  of  New  York,  so  mak- 
ing the  statutes  respecting  real  estate  also 
applicable  to  personal  property,  yet  the  high- 
est court  of  that  state  very  reluctantly  reached 
the  conclusions  mentioned,  and  then  only  by 
a  divided  court.  In  this  state  we  have  no 
statute  making  the  chapter  on  uses  and  trusts, 
or  any  part  of  it,  applicable  to  personal  prop- 
erty. This  distinction  was  not  observed  by 
our  late  Brother  Taylor  in  Arzbacher  v, 
Mayer,  53  Wis.  880;  and  the  question  here 
considered  was  not  there  involved.  It  would 
seem  that  the  founder  of  a  trust  fund  may 
secure  the  benefits  of  the  same  to  the  object 
of  his  bountv  by  providing  that  the  income 
thereof  shall  not  be  alienable  by  anticipa- 
tion, nor  subject  to  be  taken  for  his  debts. 
Holdship  V.  Patterson,  7  Watts,  547 ;  Rife  v. 
Ocyer,  59  Pa.  893.  98  Am.  Dec.  851 ;  mite 
V.  Wiite,  80  Vt.  838 ;  Pope  v.  Elliott,  8  B. 
Mon.  60 ;  Nichols  v.  Eator^,  91  U.  S.  716,  28 
L.  ed.  254 ;  Broadway  Nat.  Bank  v.  AdaTne, 
138  Mass.  170,  48  Am.  Rep.  504.  This  seems 
to  be  more  unfavorable  to  the  free  assignabil- 
ity of  such  income  than  the  English  cases. 
J^andon  v.  Robinson,  18  Yes.  Jr.  429 :  Roeh- 
ford  V.  Hackman,  9  Hare,  475 ;  Re  Dugddle 
(Dugdale  v.  Dugdale),  L.  R.  38  Ch.  Div.  176. 
These  cases  make  a  distinction  between  a 
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gift  Yofd  on  condition  and  an  absolute  gift 
coupled  with  a  limitation  upon  the  ordinary 
incidents  of  the  property  or  income  so  given. 
But  in  the  case  at  bar  the  founder  of  the  trust 
has  imposed  no  such  condition,  and  made  no 
such  restriction.  On  the  contrary,  he  has 
left  the  plaintiff  free  to  receive  the  entire  in- 
come duiinff  his  life.  Upon  the  death  of  the 
testator,  ana  the  admission  of  the  will  to  pro- 
bate, the  equitable  right  to  the  income  in 
question  at  once  became  vested  in  the  plain- 
tiff. 8coti  v.  West,  68  Wis.  571-573.  The  trust 
in  question  is  an  active  trust.  Until  the  plain- 
tiff parted  with  his  right  to  the  income,  or 
the  same  became  otherwise  divested,  he  could 
enforce  payment  thereof  as  it  became  due. 
"The  right  to  control  the  disposition  of  prop- 
erty is  fundamental."  Dodson  v.  BdU,  60 
Pa.  495.  100  Am.  Dec.  586;  Sparhawk  v. 
Cloon,  125  Mass.  266.  Of  course,  such  right 
may  be  regulated  by  law.  But,  as  indicated, 
there  are  here  no  restraints  upon  such  aliena- 
tion, statutory  or  otherwise.  When,  as  here, 
it  is  established  that  an  interest  in,  or  right 
to,  the  income  of  a  trust  fund  is  vested  in  the 
cestui  que  trust,  the  mode  in  which,  or  the 
time  when,  he  is  to  reap  the  benefit,  is  im- 
material. 1  Perry,  Tr.  §  886.  The  distin- 
guished author  there  says:  ''The  law  does 
not  allow  propertv,  whether  legal  or  eoui ta- 
ble, to  be  lettered  bv  restraints  upon  aliena- 
tion. Therefore,  when  an  equitable  interest 
is  once  vested  in  the  cestui  que  trust,  he  may 
dispose  of  it,  or  it  may  pass  to  his  assignees 
by  operation  of  law,  if  he  becomes  a  bank- 
rupt." To  the  same  effect,  8parhawk  ▼. 
CMon,  supra;  Forbes  v.  Loihrop,  187  liiass. 
525 ;  Sears  v.  OhoaU,  146  Mass.  895 ;  Mayna/rd 
V.  Cleaves,  149  Mass.  807. 

In  speaking  of  the  English  cases,  Gray,  Oh, 
J. ,  in  the  first  of  these  cases,  said :  **  When 
the  incx>me  of  a  trust  estate  is  given  to  any 
person  f other  than  a  married  woman)  for  life, 
the  equitable  estate  for  life  is  alienable  by, 
and  liable  in  equity  to,  the  debts  of  the  eesiui 
que  trust,  and  this  quality  is  so  inseparable 
from  the  estate  that  no  provision,  however 
express,  which  does  not  ooerate  as  a  cesser 
or  limitation  of  the  estate  itself,  can  protect 
it  from  his  debts."  We  must  hold  that  the 
income  arising  from  the  personal  property  so 
held  in  trust  was  assignable.  Under  our 
statutes,  we  are  satisfied  that  it  was  com- 
petent for  the  wife  to  take  title  or  acquire 
the  equitable  right  to  such  income  from  her 
husband,  especially  as  it  is  in  the  line  of  the 
bequest  in  the  testator's  will,  and  made  upon 
the  amement  of  the  wife  to  properly  care 
for,  eaucate.  and  maintain  each  and  both  of 
the  infant  children  of  her  and  the  plaintiff. 
Wheeler  db  Wilson  MJg,  Co,  v.  Monahan,  68 
Wis.  198 :  Oettelmann  v.  QiU,  78  Wis.  489 ; 
Btate  V.  Wallace,  67  Iowa,  77. 

We  must  hold  that  the  written  instrument 
in  question  was  a  valid  assignment  of  the 
income  of  the  personal  property  held  in  trust, 
which  has  accrued  or  may  accrue  during  the 
life  of  the  plaintiff. 

The  order  of  the  Circuit  Court  is  reversed, 
and  the  cause  is  remanded  for  further  proceed- 
ings according  to  law* 
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William  D.  HAYES,  Appt. 
a40  N.  Y.  484.) 

1.  The  trial  of  an  indictment  fbr  per- 
jury in  a  civil  action  is  not  outside  the 
Jurisdiction  of  the  court  because  the  civil  action 
is  not  yet  determined. 

2.  A  chang^e  in  a  statute  by  leaving  out 
the  minimum  limitation  of  the  term  of 
impriflonment  for  a  crime,  so  that  the  punish- 
ment may  be  for  a  less  but  cannot  be  for  a  greater 
term  than  before,  cannot  be  regarded  as  an  «« 
post  facto  law. 

8*  Under  a  stipulation  that  the  evidence 
of  a  witness  taken  upon  a  former  trial 
on  the  part  of  defendant  min^ht  be  read 
subject  to  all  legal  objections,  the  defendant,  who 
offers  a  i>ortion  of  the  direct  examination  In  evi- 
denoe,  may  be  compelled  to  read  it  all,  as  the 
legal  objections  intended  by  the  stipulation  those 
to  be  made  by  the  party  against  whom  the  evi- 
dence, either  direct  or  on  cross-examination, 
was  offered. 

4.  Ijetters  contradicting^  a  witness  for 
defendant  on  trial  for  perpary  in  respect 
to  her  belief  as  to  the  paternity  of  a  child  alleged 
to  be  that  of  defendant  are  not  Inadmissible  on 
the  ground  that  the  contradiction  is  on  an  imma- 
terial matter.' 

6«  The  privileice  as  to  confidential  com- 
munications from  a  wife  to  her  husband  in 
letters  is  lost  when  he,  after  they  have  been  re- 
ceived, gives  them  to  a  third  person. 

6.  There  is  no  covert  insinuation 
against  the  accused  in  a  charge  to  the  Jury 
that  he  is  not  bound  to  go  on  the  stand,  but  can 
say:  **Prove  your  case  against  me,  it  is  my  Judg- 
ment that  the  situation  is  such  that  I  am  not 
bound  to  take  the  witness  stand;  and  the  law 
gives  me  that  right  and  the  law  gives  me  that 
privilege,**  where  the  Judge  also  charges  that  no 
presumption  can  be  taken  against  defendant  for 
failure  to  take  the  witness  stand. 

7*  Committing  to  Jail  one  of  the  wit- 
nesses for  defendant  in  the  presence  of  the 
Jury  on  account  of  alleged  false  evidence  is  within 
the  discretion  of  the  Judge,  for  which  no  legal 
error  can  be  assigned. 

(January  18, 18M.) 

APPEAL  by  defendant  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
First  Department,  affirming  a  judgment  of  the 

general  Sessions  of  the  Peace  for  the  City  and 
ouDty  of  New  York  convicting  him  of  per- 
jury.   Affirmed, 
The  facts  are  stated  in  the  opinion. 
Mr.  David  B.  Hill,  with  Mr.  Georg^e  M. 
Curtis,  for  appellant: 
It  was  error  to  proceed  to  a  conviction  of  the 


defendant  prior  to  a  determination  of  the  dTil 
suit. 

Where  the  alleged  perjury  is  the  very  qoes- 
tion  involved  in  a  civil  suit  between  the  prost- 
cutor  and  the  defendant,  a  conviction  will  n<^ 
be  tolerated  until  after  the  trial  of  the  civil  suii. 

2  Whai-tOD.  Crim.  L.  §  2280;  2  Russell, 
Crimes,  6th  Am.  ed.  654;  Com.  v.  Diel-iatvi^ 
3  Pa.  L.  J.  164. 

The  alleged  perjury  was  committed,  if  at  all, 
prior  to  the  passage  of  chapter  662  of  the  Lavs 
of  1892,  amending  section  106  of  the  Pensl 
Code. 

This  amendment  changed  the  penalty  pre- 
viously prescribed  for  this  offense  by  abolisli* 
ing  the  minimum  limitation. 

The  right  to  punish  in  accordance  with  the 
statute,  as  it  existed  before  amendment,  offenses 
previously  committed,  was  nowhere  reserved 

The  amendment,  as  applicable  to  perjary 
committed  prior  to  its  passage,  was  ex  pok 
facto. 

Fletcher  v.  Peek,  10  U.  8.  6  Crancb,  87,  3  L 
ed.  162;  Shepherd  v.  People,  25  N.  Y.  415; 
Hariung  v.  People,  22  N.  Y.  95;  Btate  ▼.  Dale^, 
29  Conn.  272;  Com.  v.  Wyman,  12  Gush.  237. 

Neither  the  prosecuting  officer  nor  tbe  judze 
has  the  right  even  to  allude  to  the  fact  that  tbe 
defendant  has  not  availed  himself  of  the  stat- 
ute which  permits  him  to  be  sworn  in  his  own 
behalf 

Ruloffy.  People,  45  N.  Y.  222. 

To  direct  a  witness's  apprehension  in  the 
midst  of  the  trial,  while  he  was  in  tbe  preseuce 
of  the  jury,  declaring  him  to  be  a  felon,  wa$  to 
inflict  an  incurable  wound  upon  defendants 
case,  and  tended  to  deprive  him  of  the  fair  aod 
impartial  trial  contemplated  by  tbe  Ihw  and 
constitution  of  his  country.  In  order  to  io^^ure 
conviction,  an  intent  to  defraud  must  be  es!al>- 
lished;  that  is  overwhelmingly  settled  in  this 
and  other  states  of  tbe  Union. 

See  PeopU  v.  DeKroyft,  49  Hun,  71;  Ker- 
rains  v.  People,  60  N.  Y.  222, 14  Am.  Rep.  \h<\ 
People  V.  Stearns,  21  Wend.  409;  ParmeUe  v. 
Pe(i>le,  8  Hun,  628;  Montgomery  v.  i^ate,  12 
Tex.  App.  823. 

The  purpose  in  the  arrest  of  Noah  was  to 
convince  the  jury  that  upon  a  vital  point  in  the 
evidence  of  the  case,  tbe  principal  witness  for 
the  defendant  was  a  felon,  and  unworthy  to  be 
believed.  This  impression  was  enhanced  by 
the  spectacular  features  of  his  arrest. 

Mr.  Henry  B.  B.  Stapler,  with  Mr.  De 
Lancey  Nicoll*  Dist.  Atty.,  for  the  People: 

The  effect  of  an  amendment  of  a  statute 
made  by  subsequent  statute  declaring  that  sucli 
statute  should  be  amended  so  as  to  read  as  fol- 
lows, retaining  part  of  the  statute  amended  and 
incorporating  therein  new  provisions,  was  not 
to  repeal  tbe  part  retained  and  reenaci  tbe 
same,  but  that  such  part  of  the  statute  cod- 
tinned  in  force  from  the  first  enactment,  and 


NOTS.— For  a  review  of  the  authorities  as  to  the 
loss  of  privilege  in  respect  to  confldential  commu- 
nications in  writings  when  their  possession  is  lost, 
see  note  to  State  v.  Mathers  (YD  15  L.  R.  A.  268. 

In  reepcct  to  ex  post  facto  laws,  see  the  prior  cases 
in  this  series  on  the  subject,  viz.:  Com.  v.  Graves 
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(Mass.)  16  L.  R.  A.  2S6;  lie  Wriirbt  ( Wyo.)  18  L.  R.  A. 
748;  Ex  parU  Larkins  (Okla.  Terr.)  11  L.  K.  A.  41S; 
Be  T3  son  (Colo.)  6  L.  R.  A.  4T2;  State  v.  Ooolw  r& 
C.)  8  L.  R.  A.  181;  Anderson  v.  0*DonneU  (S.  0 1 1* 
R.  A.e88. 


See  also  29  L.  R.  A.  834;  35  L.  R.  A.  238. 
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that  the  new  provisions  incorporated  became 
operative  from  the  time  the  amendatory  statute 
took  effect 

Moore  ▼.*  Mauaeri,  49  N.  T.  882,  citing:  Ely 
Y.  HoiUm,  15  N.  Y,  695;  PiopU  v.  WOmerding, 
186  N.  Y.  868. 

The  doctrine  of  repeal  by  implication  is  not 
favored  by  policy  of  the  law. 

Sedgw.  Stat.  &  Const.  L.  2d  ed.  p.  98; 
Sutherland,  Stat.  Constr.  §  138,  and  cases  cited; 
Mojifjeon  v.  PeopU,  55  N.  Y.  618. 

Under  the  old  statute  a  person  convicted  of 
perjury  could  not  be  sentenced  to  imprison- 
ment for  a  less  term  than  two  years,  while  un- 
der the  present  statute  there  is  no  such  mini- 
mum limitation  and  the  maximum  limitation 
is  the  same  in  both  statutes,  t.  e,,  ten  years. 

This  does  not  make  the  statute  ex  post  facto. 

Com.  V.  WymaUy  12  Cush.  237;  Com,  v.  Me- 
Kenney,  U  Gray,  8:  MiUa  v.  State,  40  Ala.  89; 
Walker  v.  State,  7  Tex.  App.  245.  82  Am.  Rep. 
595;  StaU  v.  Miller.  58  Ind.  899;  Sffred  v. 
Com.  104  Pa.  181;  Sfiepherd  v.  People,  25  N. 
Y.  415;  Hartung  v.  PecypU,  22  N.  Y.  105; 
neteher  v.  Peck,  10  U.  8.  6  Cranch,  87.  8  L. 
ed.  162. 

There  is  no  merit  in  the  contention  of  the 
appellant  that  the  judgment  of  conviction 
should  be  reversed  on  account  of  the  fact  that 
the  ciril  action  in  which  the  crime  of  perjury 
was  committed  is  still  pending. 

It  it  believed  that  there  is  no  case  in  the 
books  in  which  a  conviction  of  perjury  had 
been  reversed  on  account  of  the  fact  that  the 
indictment  was  found  and  the  case  tried  before 
the  civil  action. 

Penal  Code,  §  98;  Chamberlain  v.  People,  23 
N.  Y.  85,  80  Am.  Dec.  255;  People  v.  Bowe,  3 
N.  Y.  Crim.  Rep.  151. 

If  a  witness  swears  falsely  in  respect  to  any 
material  fact,  he  is  guilty  of  perjuiy,  though 
the  civil  action  fails  from  defect  of  proof  of 
anv  other  essential  fact. 

'^ood  V.  PwpU,  59  N.  Y.  117;  People  v.  Qrim- 
sltaie.  83  Hun,  607;  People  v.  Courtney,  1  N. 
Y.  Crim.  Rep.  557:  Heg,  v.  Meek,  9  Car.  &  P. 
513;  2  Bishop,  Crim.  L.  §  1028,  subd.  5. 

There  ^v  as  no  error  in  the  action  of  the 
learned  trial  judge  in  committing  the  witness 
Noah. 

A  letter  written  confidentially  from  husband 
to  wife  is  admissible  against  the  husband, 
when  brought  into  court  by  a  third  party. 

Wharton.  Crim.  Ev.  §  898;  Com.  v.  Griffin, 
110  Mass.  181;  Com,  y.  Caponi,  155  Mass.  584; 
Mercer  v.  Patterson,  41  Ind.  440;  Hate  v.  Bvff- 
ingUm,  20  Kan.  59*.),  27  Am.  Rep.  198;  State  v. 
Hayt,  47  Conn.  518.  86  Am.  Rep.  89. 

There  is  no  ground  for  the  contention  of  the 
appellant,  that  the  learned  trial  justice  erred 
in  alluding  (o  the  failure  of  the  defendant  to 
take  the  stand  as  a  witness  on  his  own  behalf. 

The  learned  trial  justice  did  not  comment 
unfavorably  upon  the  failure  of  the  defendant 
to  take  the  stand.  He  merely  j^tated  to  the 
jury  that  it  was  the  law  that  the  failure  of  the 
defendant  to  testify  did  not  raise  any  presump- 
tion against  him. 

In  Indiana,  Louisiana,  Nevada,  Oregon, 
Vermont,  and  Washington  it  is  by  statu  e 
made  the  duty  of  the  court  to  instruct  the  jury 
as  in  the  case  at  bar. 

Ind.  Rev.  Stat.  §  1798;  La.  Laws  1886,  p.  89, 
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§  1;  Nev.  Gen.  Stat.  §  4568;  Or.  Crim.  Code, 
§  1865;  Vt.  Rev.  Laws,  g  1655;  Wash.  Code^ 
§  1067 

Peckham,  /.,  delivered  the  opinion  of  th» 
court: 

In  January,  1891.  there  was  pending  in  the 
supreme  court  of  this  state  an  action  brought 
by  one  Annie  M.  Keating  against  the  above 
defendant.  The  action  was  brought  to  recover 
on  a  promissory  note  alleged  to  have  been  made 
by  defendant,  dated  New  York,  October  27, 
1887,  and  payable  to  the  order  of  Annie  M.- 
Keating two  years  after  the  date  thereof,  for 
some  $2,000,  with  interest  at  6  per  cent.  J  udg- 
ment  by  default  was  entered  January  81, 1891, 
against  the  defendant,  in  Monroe  county,  for 
the  full  amount  of  the  note.  A  motion  was^ 
subsequently,  and  in  AprO,  1891.  made,  on  the 
part  of  the  defendant,  to  open  that  default,  and 
for  the  purpoce  of  that  motion  the  defendant, 
in  New  York  county,  swore  to  an  afiSdavit  that 
he  never  owed  Annie  M.  Keating  a  dollar  in 
his  life;  that  he  had  never  given  to  her  a  prom- 
issory note,  and  that  he  had  never  seen  th» 
note  upon  which  the  action  was  brought,  and 
knew  nothing  whatever  about  it;  that  at  the 
time  the  note  bore  date  the  defendant  was  in 
Florida,  and  remained  there  the  whole  winter; 
and  that  he  went  there  the  1st  of  September, 
1887,  and  did  not  return  until  May,  1888.  The 
default  was  opened,  and  an  answer  was  there- 
upon interposed,  setting  up  substantially  the- 
facts  as  contained  in  the  affidavit.  The  action 
is  still  pending,  never  having  been  brought  to- 
trial.  In  January,  1892,  the  defendant  was 
indicted  by  the  grand  Jury  of  the  county  of 
New  York  for  perjury  in  swearing  to  the  affi- 
davit; the  indictment  averring  that  the  allevia- 
tions of  fact  set  forth  in  the  affidavit,  and  above 
mentioned,  were  false,  to  the  knowledge  of  the 
defendant,  and  that  in  swearing  to  them  the 
defendant  had  committed  willful  and  corrupt 
perjury.  In  February,  1893,  the  defendant 
was  placed  on  trial  for  the  offense  in  the  court 
of  general  sessions  of  New  York.  He  had  pre- 
viously been  tried  at  the  same  term  upon  the 
same  indictment,  and  the  jury  had  disagreed. 
Upon  the  second  trial  the  defendant  was  con- 
victed, and  sentenced  to  imprisonment  in  the 
state  prison  for  ei^rht  years;  and  he  is  now  un- 
dergoing such  imprisonment,  a  stay  of  pro- 
ceedings after  the  conviction  having  been 
refused.  From  an  affirmance  of  the  judgment 
by  the  general  term  the  defendant  has  appealed 
here.  The  counsel  for  the  defendant  has  ar- 
gued several  grounds  for  a  new  trial,  some  of 
which  will  be  now  referred  to: 

1.  It  is  claimed  on  behalf  of  the  defendant 
that  when  it  appeared,  as  it  did  in  the  course 
of  the  trial,  that  the  civil  suit  brought  by  An- 
nie M.  Keating  against  him  had  not  yet  been 
tried  and  determined  upon  its  merits,  the  court 
should  have  deferred  tne  trial,  upon  its  own 
motion,  until  the  determination  of  that  action. 
It  is  conceded  that  no  motion  was  made  ta 
postpone  the  trial  of  the  indictment  until  after 
the  determination  of  the  civil  action.  The 
record  does  show  that  the  counsel  for  the  de- 
fendant, in  the  course  of  the  trial  of  the  indict- 
ment, and  after  a  large  amount  of  evidence- 
had  been  given,  made  the  objection  that  no  in- 
dictment for  perjury  could  stand  while  the  ao- 
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tioii  In  which  It  to  allej^  it  was  committed  is 
•till  QDdetenained,  and  that  the  court  bad  no 
Jorisdictioii  to  proceed  with  the  trial  of  the 
indictment.  This  objection  was  oyerrulcd. 
Again,  the  counsel  asked  the  court  to  charge 
the  Jury  that  the  court  bad  no  jurisdiction  to 
try  the  indictment  until  the  determination  of 
the  civil  action.  Thto  was  refused,  and  an  ex- 
•ception  taken.  The  court  committed  no  error 
in  refusing  to  hold  as  requested  by  the  counsel. 
It  is  not  a  question  of  jurisdiction,  at  all.  The 
court  had  jurisdiction  over  the  offense,  and 
^)Yer  the  person  of  tbe  defendant,  and  whether 
the  civil  suit  bad  or  had  not  been  determined 
was  a  matter  of  not  tbe  slightest  importance 
upon  tbat  question.  The  English  authorities 
cited  in  the  brief  of  counsel  onl^  show  what  Is 
said  to  have  been  the  practice  in  the  English 
-courts,  which  was  to  postpone  the  trial  of  the 
iDdictment  until  after  tha  disposition  of  the 
•civil  action,  not  because  the  court  had  no  ]u- 
Tisdiction  to  try  the  indictment  before  that 
'event,  but  because,  as  matter  of  judgment,  it 
was  tbought  better  to  false  such  a  course.  Rfx 
T.  i>immoiu^  8  Car.  &  P.  50,  note  a.  The  rule 
in  Pennsylvania  does  not  show  tbat  the  court 
has  held  tbat  tbere  was  a  lack  of  jurisdiction. 
Coin.  y.  Diekinion,  8  Pa.  L.  J.  lOi.  The  rule 
is  one  of  convenience  and  propriety,  addressed 
to  tbe  sound  discretion  of  the  court;  and  the 
attention  of  tbe  court  should  be  called  to  the 
matter  before  entering  upon  the  trial,  and  an 
application  made  to  postpone  on  that  ground. 
Upon  this  subject,  we  cannot  add  to  what  has 
already  been  said  at  the  general  term. 

2.  It  to  also  urged  tbat  the  court  had  no 
power  to  sentence  the  defendant,  because  the 
law  which  was  in  force  at  the  time  of  the  sen- 
tence was,  as  to  the  defendant,  an  ex  post  facto 
law.  The  perjury  is  alleged  in  tbe  indictment' 
to  have  been  committed  in  1891,  at  which  time 
the  statute  provide  I  tbat  any  one  convicted  of 
perjury,  in  any  <  ase  other  than  upon  the  trial 
of  an  indictment  for  a  felony,  should  be  pun- 
tohed  for  not  less  than  two  nor  more  than  ten 
years.  Before  tbe  trial  the  statute  was  amend- 
ed (Laws  1892,  chap.  662)  by  leaving  out  tbe 
minimum  limitation  of  the  term  of  imprison- 
ment, so  that  the  punishment  might  be  impris- 
onment for  a  less,  but  could  not  be  for  a  greater, 
term  than  under  the  statute  thus  amended.  A 
statute  which  permits  the  infliction  of  a  lesser 
degree  of  the  same  kind  of  punishment  than 
was  permissible  when  the  offense  was  com- 
mitted cannot  be  termed  or  regarded  as  an  «9 
post  facto  law.  Tbe  leading  object  in  prohib- 
iting the  enactment  of  such  a  law  in  this  conn- 
try  was  to  create  another  barrier  between  tbe 
•citizen  and  tbe  exercise  of  arbitrary  power  by 
a  legislative  assem bly.  It  was  well  understood 
by  tbe  framers  of  our  federal  constitution  that 
the  executive  was  not  the  only  power,  in  a  gov- 
<ernment  such  as  they  were  about  to  estabuah, 
which  would  require  constitutional  limitations. 
Tbe  possible  tyranny  by  a  majori^of  a  repre- 
aentative  assemblage  was  well  understood  and 
appreciated,  and  there  were  for  that  reason 
many  provisions  inserted  in  the  constitution 
limiting  the  exercise  of  leeislative  power  by 
the  federal  and  also  by  state  legtolatures.  Bills 
of  attainder  and  ex  post  facto  i&wb  had  at  tbat 
time  a  quite  well  understood  meaning.  The 
/ormer  was  a  legtolative  judgment  of  oonyio- 
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tion;  an  exercise  of  judicial  power  by  parHft- 
ment  without  a  hearing,  and  in  disregard  of 
the  first  principles  of  natural  iustioe.  Such 
bills  had  been  passed  in  England,  and  the  par- 
ties thereby  condemned  had  been  put  to  death. 
The  ex  poit  facto  law  was  regarded  as  a  lav 
which  provided  for  the  infliction  of  punish- 
ment upon  a  person  for  an  act  done,  which, 
when  it  was  committed^  was  innocent.  1  BL 
Com.  ♦46. 

Enlarging  upon  this  deflnitlon  as  being  of 
the  same  species,  and  coming  within  tbe  same 
principle,  a  law  which  aggravated  a  crime,  or 
made  it  greater  than  it  was  when  committed, 
or  one  which  changed  the  punishment,  or  io- 
flicted  a  greater  puntohment  than  the  law  an- 
nexed to  the  crime  when  committed,  or  a  lav 
which  changed  the  rules  of  evidence,  and  re- 
ceived less  or  different  testimony  than  was  re- 
quired at  the  time  of  the  commission  of  tha 
crime,  in  order  to  convict  the  offender^  was 
included  in  the  definition  of  an  '*ex  poet  fade 
law."  Colder  v.  Bull,  8  U.  B.  8  Dall.  886,  1 
L.  ed.  648,  Chase,  J.,  at  890.  In  the  case  just 
cited  Mr.  Justice  Chase  said  that  the  rest  nor  ion 
not  to  pass  any  ex  post  facto  law  was  to  secure 
the  person  of  the  subject  from  injury  or  punish- 
ment in  consequence  of  such  law;  that  it  was 
an  additional  bulwark  in  favor  of  the  personal 
security  of  the  subject, — ^to  protect  bis  person 
from  punishment  by  legislative  acts  havioga 
retrospective  operation.  No  act  that  mollified 
the  rigor  of  the  criminal  law  was  regarded  as 
an  er  post  facto  law,  but  onlj  a  law  that  cre- 
ated or  aggravated  tbe  crime,  mcreased  the  pun- 
isbment,  or  changed  tbe  rules  of  evidence  in 
order  to  secure  conviction.  Tbe  same  view  of 
the  subject  was  taken  by  Denio,  Jl,  in  Ilartung 
V.  People,  22  K.  Y.  95,  at  105.  See  also  Shep- 
herd V.  People,  25  N.  T.  406.  Nowhere  is  it 
suggested  tbat  legislative  interference  by  way 
of  mitigating  the  punishment  of  an  ofFensa 
could  iSb  regarded  as  an  ex  jposi  facto  law, 
if  applicable  to  offenses  committed  before  its 
passage.  Tbere  is  no  reason  for  any  such 
holding.  It  was  never  supposed  thatconatito- 
tional  obstacles  would  be  necessary  in  order  to 
prevent  the  improper  exercise  of  legislative 
clemency.  There  was  little  to  fear  from  tbat 
quarter  upon  such  a  subject.  Those  who 
framed  the  constitution  were  not  engaged 
in  creating   obstacles  to   be   placed    in    the 

Eath  of  those  legislators  who  desired,  by  leiris- 
ttive  enactment,  to  exercise  clemency  to- 
wards offenders,  nor  were  they  anxious  lesl 
those  who  were  intrusted  with  power  should 
be  disinclined  to  exercise  it  with  sufficient 
sternness.  Human  experience  had  furnished 
them  with  no  examples  of  danger  from  that 
direction,  and  their  anxiety  on  that  account 
cannot  be  discerned  from  a  perusal  of  the 
federal  constitution.  In  many,  if  not  in  most 
cases,  the  reasons  for  mitigaang  the  severity 
of  the  punishment  for  any  particular  kind  of 
crime  would  apply  with  equal  force  to  those 
cases  in  which  the  crime  had  been  committed 
before,  as  well  as  to  those  in  which  the  crime 
might  be  committed  subsequent  to,  tbe  enac^ 
ment  of  the  law;  and  we  are  aware  of  nopoll<7 
which  prevents  such  a  construction  of  the  con- 
stitutional provision  as  would  permit  tbat 
kind  of  a  retrospective  act.  That  It  materially 
affects  the  punishment  prescribed  for  a  crims 
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iB  not  thci  trae  test  of  an  ex  poit  facto  law.  In 
regard  to  puniDlimeDt,  it  must  affect  tbe  of- 
fender unfavorably  before  it  can  be  thus  de- 
termined. It  seems  to  us  plain  that  there  can 
be  no  reason  for  any  other  view.  I  do  not 
think  that  the  mere  fact  of  an  alteration  in  the 
manner  of  punishment,  without  refereoce  to 
tbe  question  of  mitigation,  necessarily  renders 
■an  act  obnoxious  to  the  const!  tutiooal  pro  vis- 
ioD.  I  know  it  is  alluded  to  in  the  two  cases 
in  this  state  above  cited, — that  of  Hartung  and 
Shepherd.  In  those  cases  the  alteration  was 
not  merely  in  the  manner.  It  was  an  altera- 
tion from  capital  punishment,  to  be  ioflicted 
ID  a  certain  manner,  and  within  a  certain  time 
4ifter  sentence  was  pronounced,  to  a  punish- 
ment of  a  year's  hard  labor  in  state  prison, 
and  then  a'  possibility  of  capital  punishment 
thereafter,  at  any  time  during  the  life  of  the 
•criminal,  at  the  pleasure  of  the  governor  for 
the  time  being,  with  imprisonment  in  the 
mean  time  at  hard  labor.  As  Judge  Denio 
said,  "The  sword  is  indefinitely  suspended 
over  his  head,  ready  to  fall  at  any  time."  It 
was  said  also  by  the  same  learned  judge  that 
it  was  not  enough  to  say  that  most  persons 
would  probably  prefer  such  a  fate  to  the  for- 
mer capital  sentence,  because  there  were  no 
means  of  knowing  whether  the  one  or  the 
other  punishment  would  be  the  most  severe, 
in  a  given  case,  as  that  would  depend  upon 
tbe  disposition  and  temperament  of  the  con- 
vict. 1  think  that  where  a  change  is  made  in 
the  manner  of  the  punishment,  if  the  change  be 
-of  that  nature  which  no  sane  man  could  by  any 
possibility  regard  in  any  other  light  than  that 
of  a  miti<;ation  of  punishment,  tbe  act  would 
not  be  ex  pott  facto  where  made  applicable  to 
4he  offenses  committed  before  its  passage.  The 
pieseutcase  does  not  involve  the  question,  and 
it  is  only  mentioned  for  the  purpose  of  calling 
attention  to  it  as  one  which  has  not  yet  been 
«quarelv  decided  in  this  court  We  have  been 
referred  to  the  case  of  State  v.  Daley ^  29  Conn. 
272,  as  holding  the  principle  urged  upon  us  by 
counsel  for  the  defendant.  A  reference  to  the 
•case  shows  that  the  court  held  that  on  account 
of  the  repeal  of  the  statute  before  his  trial, 
which  was  in  existence  when  the  crime  was 
-committed,  the  offender  could  not  be  punished, 
because  the  statute  which  was  passed  to  take 
its  place  applied  only  to  cases  which  occurred 
subsequent  to  its  passage.  The  decision  was 
made  with  reference  to  the  language  used  in 
the  amending  act,  which  the  court  held  was 
•clearly  prospective,  while  the  absolute  repeal, 
in  so  many  words,  of  the  former  act,  took 
away  all  right  to  use  it  for  any  purpose  what- 
•ever.  No  fault  can  be  found  with  the  princi- 
ple decided  by  the  Connecticut  court,  but  it 
has  no  application  to  this  case.  Precisely  the 
-same  principle  was  decided  in  Com,  v.  Mar- 
-thaa^  11  Pick.  850.  2*3  Am.  Dec.  877.  In 
Com.  Y.  Wyman,  12  Cush.  287,  the  Massa- 
•chusetts  court  held  that  the  alteration  of  the 
punishment  from  that  of  death  to  imprison- 
ment for  life  was  not  ex  poet  facto,  when  ap- 
plied to  offenses  committed  prior  to  the  pais- 
iiage  of  the  act.  We  have  seen  that  in  our  own 
atate  such  an  alteration,  under  the  peculiarities 
of  the  statute  then  under  discussion,  was  held 
to  he  ^nex  poet  facto  law  I  have  seen  no  such 
-case  where  such  an  alteration  as  is  disclosed 
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by  the  act  under  discussion  has  been  held  to 
be  an  er  post  facto  law.  In  the  Hartung  Caee 
the  power  of  the  legislature  to  remit  any  sep- 
arable portion  of  the  prescribed  penalty  was 
declared,  and  the  very  case  of  the  reduciion 
in  the  term  of  imprisonment  was  cited  as  an 
instance  of  legislative  power.  We  are  clear 
there  is  no  constitutional  objection  to  the 
statute. 

3."  There  were  certain  letters  written  to 
the  defendant  by  his  wife.  These  letters 
were  offered  by  the  people,  and  received  in 
evidence,  under  the  objection  of  the  defend- 
ant; and  it  is  now  urged  that  their  admission 
was  error,  for  which  a  new  trial  should  be 
granted.  The  counsel  for  the  defendant,  upon 
this  trial,  had  called  tbe  wife  of  defendant  as 
a  witness;  and  she  had  broken  down  in  health 
before  the  examination  was  concluded,  and 
became  so  ill  that  it  was  impossible  to  take  her 
examination  at  the  house.  In  order  to  obtain 
the  benefit  of  her  evidence  in  the  case,  the  de- 
fendant had  to  come  to  some  understanding 
with  the  district  attorney,  or  the  testimony  al- 
ready given  would  have  to  go  out,  and  noth- 
iog  further  could  be  admitted.  Hence,  the 
stipulation  as  to  the  reading  of  all  the  evidence 
of  the  witness  taken  upon  the  former  trial, 
subject  to  all  legal  objections.  That  meant 
the  legal  objections  of  the  party  against  whom 
the  testimony  was  given.  When  the  defend- 
ant read  the  direct  examination,  it  was  sub- 
ject to  the  le^al  objections,  which  tbe  district 
attorney  might  make,  and  when  the  latter 
read  the  crosn-examination  it  was  subj.  ct  to 
the  legal  objections  thereto  made  hj  the  coun- 
sel for  the  defendant;  but  each  side  was,  by 
the  very  terms  of  the  stipulation,  to  read  the 
whole  of  the  direct  cra<«sexuininat!on,  as  the 
case  might  be.  The  objection  on  this  occasion 
was  first  made  by  the  defendant's  counsel, 
who  refused  to  read  the  particular  portion  of 
tbe  direct  examination,  which,  as  the  district 
attorney  claimed,  rendered  some  portions  of 
the  subsequent  cross  examination  (these  par- 
ticular letters  included)  admissible  in  evidence. 
The  court,  because  of  the  stipulation,  com- 
mitted no  error  in  compelling  the  reading  of 
the  evidence,  and  the  defendant's  exception  to 
that  ruling  is  not  good.  Subsequently,  when 
the  district  attorney  offered  the  letters  in  evi- 
dence, the  defendant's  counsel  objected  to 
their  introduction  upon  the  ground  that  they 
were  confidential  communications  from  a  wife 
to  her  husband,  and  hence  were  inadmissible. 
Borne  expressions  in  one  or  two  of  the  letters 
were  undoubtedly  contradictory  of  a  portion 
of  tbe  testimony  given  by  the  witness  upon 
the  first  trial.  That  particular  portion  of  the 
wife's  evidence  the  defendant  had  been  com- 
pelled by  the  court  to  read.  The  people  were 
entitled  to  the  benefit  of  whatever  contradic- 
tion there  was.  If  some  of  the  letters  con- 
tained nothing  by  the  way  of  contradiction, 
and  hence  m'i^ht  have  been  claimed  to  be  in- 
admissible for  that  reason,  it  is  seen  that  there 
was  no  separate  and  distinct  objection  made  to 
a  particular  letter,  that  it  contained  no  contra- 
dictory matter.  The  objection  of  immateri- 
ality, made  by  the  defendant,  was  upon  the 
ground  that  the  letters  only  contradicted  the 
witness  upon  an  immaterial  matter,  viz. ,  her 
belief  as  to  the  paternity  of  the  child  of  the 
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pTOsecutriZr  Miss  Keating, — whether  it  was 
tbe  child  of  the  witness'  husband,  or  his 
brother's.  We  think  the  letters  which  con- 
tradicted the  witness  upon  that  question  were 
properly  received  in  evidence,  and  there  was 
no  separate  objection  taken  to  tho  others. 
Those  which  contradicted  the  witness  might, 
as  evidence,  have  some  weight  upon  the 
question  of  her  credibility,  and  the  contradic- 
tion cannot  be  said  to  have  been  so  plainly 
upon  an  immaterial  matter  as  to  have  ren- 
dered the  admission  of  the  letters  error  on 
that  ground.  The  further  ground  of  ob- 
jection to  their  admission  was  that  they 
were  confidential  communications  from  a 
wife  to  her  husband.  The  answer  to  this  ob- 
iection  is  that  the  letters,  after  they  had 
been  received  by  the  defendant,  were  given 
by  him  to  his  mistress,  the  prosecutrix, 
Annie  M.  Keating,  and  she  subsequently  de- 
livered them  to  the  district  attorney,  by 
whom  they  were  offered  in  evidence.  Com- 
ment upon  the  baseness  of  this  act  of  the 
defendant  is  unnecessary.  It  speaks  for  itself. 
The  result,  however,  is  to  release  the  letters 
from  the  operation  of  the  rule  as  to  confidential 
communications  between  husband  and  wife, 
and  to  leave  them  open  to  use  as  evidence  to  the 
same  extent  as  if  no  such  rule  had  ever  guarded 
them.  The  rule  which  protects  confidential 
communications  of  this  nature  was  founded 
upon  a  wise  public  policy,  adopted  and  pursued 
for  the  purpose  of  encouraging  to  the  utmost 
that  mutual  confidence  between  husband  and 
wife,  which  is  the  strongest  guaranty  of  a 
happy  marriage.  To  this  end  the  common 
law  provided  that  all  communications  between 
husband  and  wife,  which  were  of  a  confiden- 
tial nature  should  be  kept  inviolate,  and  should 
not  be  drawn  from  eiUier  party  by  any  pro- 
cess of  law.  1  Stark,  Ev.  •89;  (Jreenl.  Ev. 
14th  ed.  §  254.  The  law  appreciated  the  fact 
that  even  truth  itself  might  be  pursued  too 
keenly,  and  might  cost  too  much.  The  gen- 
eral evil  of  infusing  reserve  and  dissimulation 
between  parties  occupying  such  relations  to 
each  other  would  be  too  great  a  price  to  pay 
for  the  chance  of  obtaining  and  establishing  the 
truth  in  regard  to  some  matter  under  legal  in- 
Testigation.  1  Green  1.  Ev.  §  240,  note  a,  citing 
Minei  v.  Morgan,L.  R.  8  Ch.  A  pp.861.  The  case 
just  cited  related  to  confidential  communica- 
tions between  attorney  and  client,  but  the  prin- 
ciples are  also  applicable  and  with  added  force, 
to  communications  between  husband  and  wife. 
If,  however,  the  privilege  has  been  once 
waived  by  the  parties,  it  cannot  be  again  in- 
voked. It  is  personal;  so  that  if  one  overhear 
such  a  communication  he  may  testify  to  it,  if 
it  be  otherwise  admissible  in  evidenoe.  Com. 
v.  Griffln.  110  Mass.  181;  State  v.  Center,  35 
Vt.  878.  886;  Bex  v.  Simons,  6  Car.  &  P.  540. 
And  when  the  husband  or  wife,  to  whom  a 
written  confidential  communication  is  ad- 
dressed, makes  it  public  by  giving  it  to  an- 
other, the  confidential  character  of  the  com- 
munication has  departed:  and  it  may  be  treated 
like  any  other  communication,  and  put  in 
evidence   if   otherwise   admissible,    i^ate  v. 

S8L.R.A. 


Hoyt,  47  Conn.  518.  540.  36  Am.  BepL  89; 
State  V.  Buffingion,  20  Kan.  599. 618, 27  Am. 
Rep.  198.  In  this  case  every  reason  apo» 
which  the  rule  rejecting  a  confidential  com- 
munication was  originally  founded  is  abeent^ 
The  letters  were  addressed  by  the  wife  to  bcr 
husband,  and  he,  deliberately  vioUiting  eyery 
principle  of  honor  and  decency,  gives  tbe  let- 
ters to  his  mistress,  by  whom  they  were  deliv- 
ered to  the  district  attorney.  A  rule  which 
would  still  preserve  the  confidential  character 
of  these  letters,  as  against  her  husband, 
would  be  founded  upon  more  sentiment  than 
sense. 

4.  The  charge  of  the  learned  judge  in  re* 
gard  to  the  defendant  not  going  on  Sie  stand 
as  a  witness  was  not  subject  to  legal  objec- 
tion. The  court  told  the  jury  that  the  de- 
fendant was  not  bound  to  go  on  tbe  standi 
and  that  he  could  say  to  the  prosecution: 
"  *Prove  your  case  against  me.  It  is  my 
judgment  that  the  situation  is  such  that  I  aia 
not  bound  to  take  the  witness  stand,  and  tfa» 
law  gives  me  that  rifht.  and  the  law  gives  iii» 
that  privilege.'  I  charge  you  that  the  law 
says  there  is  no  presumption  to  be  takea^ 
against  a  defendant,  by  reason  of  the  fact  that 
he  does  not  take  the  witness  stand."  The  charge- 
is  criticized  on  the  ground,  as  alleged,  that  tbe 
language  which  the  judge  put  in  the  mouth 
of  the  defendant  amounted  to  a  covert  insina- 
ation  that  the  situation  was  such  that  it  would 
be  disastrous  to  tbe  defendant  if  he  took  the 
stand.  I  think  the  criticism  ill-founded.  The 
jury  were  plainly  instructed  as  to  the  law,  and 
the  rights  of  the  defendant.  The  insioaatloa 
suggested  would  be  unwarranted  from  the  lan- 
guage used.  On  the  contrary,  the  natural  in* 
terpretation  would  be  that  the  defendant  re- 
garded the  situation  as  one  wholly  lacking  in 
proof  of  guilt,  and  he  was  under  no  obligation 
to  go  on  the  stand  and  explain  what  as  yet  re- 
quired no  explanation.  The  case  of  Ruioff  ▼. 
People,  45  N.  Y.  218,  222,  is  authority  for  the 
correctness  of  the  course  pursued  by  thr 
learned  judge. 

5.  The  defendant's  counsel  complains,  also, 
that  one  of  the  witnesses  for  defendant  was 
committed  to  jail  by  the  court  in  the  presence 
of  the  jury,  because  of  the  character  of  his 
evidence  given  while  on  the  stand  as  a  witness. 
This  is  not  a  question  of  legal  error.  The  action 
of  the  court  was  within  its  power,  and  to  be 
exercised  within  the  sound  discretion  of  the 
judge.  That  it  might  have  a  bad  effect  upon 
the  jury,  and  thereby  prejudice  the  defend- 
ant's case,  was  one  of  the  matters  to  be  con- 
sidered by  the  judge  before  making  the  order; 
but  we  do  not  think  it  was  legal  error  to  make 
the  order,  under  the  circumstances. 

We  have  carefully  looked  at  and  considered 
each  and  all  the  other  grounds  for  a  new 
trial  which  are  set  forth  and  discussed  in  the 
brief  of  the  counsel  for  defendant,  and  we  are 
quite  clear  that  they  do  not  show  any  erroia 
committed  to  the  prejudice  of  the  defendant. 

The  judgment  mould  he  affirmed. 

All  concur,  except  Bartlett.  J.^  not  siw 
ting. 
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COURT  OF  OOMMON  PLEAS  FOR  THE  CITY  AND  COUNTY  OF  NEW  YORK, 

(Special  Term). 


RE  Application  of  Ann  McCARRAN  etal,, 
to  Vacate  an  Order  Admitting  Patrick  Mo 
EeoDa  to  be  a  Citizea  of  the  Uaited  States. 

1«  Neflrloct  Ibr  atore  thaa  twmty-flTe 
yaars  to  make  an  applioacton  for  the  Mttlng 
aiaide  of  an  order  of  naturaUaation  ie  fatal  to  the 
apidloation. 

8.  A  private  tndlTtdiuU  If  no  atandtng 
in  ooort  to  institute  a  lurooeedlnir  to  set  aside 
an  order  i^^^H^^g  an  alien  to  oltlaenslilpw 

MOTION  to  set  aside  an  order  admitting  Pat- 
rick McKenna  to  dtizecshipof  the  Tniited 
SUtes.    Denied. 

The  facts  safflciently  appear  Id  the  opiDion. 

Mr.  George  Bllas  in  support  of  the  mo- 
tion. 

Mr.  Charles  W.  Dajton  for  the  heirs  of 
Patrick  McKenna. 

Mr.  O.  C.  Clarke  for  Caroline  Hermanny 
In  opposition  to  the  motion. 

Olecrerlchf  J.,  filed  the  folio win|r  opinion: 
This  is  a  motion  to  set  aside  an  order  made 
by  this  court,  of  date  of  25th  of  October,  1866. 
-whereby  one  Patrick  McKenna  was  admitted 
to  citizenship  of  the  United  States.  The  ap- 
plication is  based  upon  allegations  that  misrep- 
resentations were  made  by  the  appellant,  in 
the  course  of  the  proceeding  wherein  such 
erder  was  granted,  relating  to  the  period  of  his 
residence  in  this  country  prior  to  the  date  when 
hia  majority  was  attained.  The  motion  is 
made  bv  Ann  McCarran,  a  sister,  and  lolned 
in  by  Francis  McKenna,  a  nephew  of  said  Pat- 
rick McKenna,  and  appears  to  be  muide  in  sup- 
port of  ejectment  suits  brought  in  the  Supreme 
Court  by  the  said  Ann  McCSirran  against  cer- 
tain parties  claiming  through  said  Patrick  Mc- 
Kenna. who  died  on  April  22, 1801,  intestate; 
the  order  In  question,  unless  yacated,  being  ex- 
pected to  materially  affect  the  successful  pros- 
ecution of  such  suits.  As  to  limitations,  this 
motion  does  not  fall  within  the  proyisions  of 
sections  1282  et  eeg,  of  the  Code,  relative  to  the 
Betting  aside  of  a  judgment  for  irregularity,  in 
view  of  the  nature  of  the  proceeding  attacked 
{Be  Buffalo,  78  N.  Y.  863);  but  apart  from  the 
provisions  of  the  code  of  civil  procedure,  the 
application,  if  based  upon  an  alleged  irregu- 
larity merely,  would  come  too  late  at  this  time. 
Jaekeon  v.  Bobine,  16  Johns.  671;  Thomjoeon  t. 
Skinner,  7  Johns.  656;  SatMen  v.  Ot>ok,  4 
Wend.  217. 

It  is  contended,  however,  that  the  motion, 
being  based  upon  alleged  fraud  in  obtaining 

Note.— The  above  oase  from  New  7ork  oourt  of 
eommon  pleas  Is  reported  here  as  an  important 
oontribution  to  the  law  on  the  subject  of  natural- 
ization and  one  which  no  decision  from  a  oourt  of 
last  resort  mi^ht  present  within  alonff  period 
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the  order  which  is  sought  to  be  set  aside,  is 
barred  by  no  limitation;  but  this  contention  is 
founded  solely  upon  certain  authorities  hold- 
ing that  such  a  proceeding  does  not  fall  within 
the  limitation  prescribed  in  the  case  where  ir- 
regularity or  error  of  fact  is  assigned.  These 
authorities  do  not  warrant  the  assumption  that 
no  limitation  (running  from  the  date  when  the 
facts  were  discovered)  may  operate  upon  a  mo- 
tion of  this  character,  especially  in  view  of  sec- 
tion 888  of  the  Code,  which  applies  as  a  rule 
to  equitable  actions  {Butler  v.  Johnson,  111  N. 
Y.  004),  a  motion  being  governed  by  the  rules 
of  limitation  applicable  to  actions.  Depew  v. 
Dewey,  2  Thomp.  &  C.  616.  affirmed,  66  N.  Y. 
667. 

Whatever  express  statutory  limitation  may 
here  applv,  however,  it  is  not  necessary  to  de- 
termine, for  the  neglect  of  the  parties  to  make 
this  motion  during  the  great  period  which  has 
elapsed  is  fatal  to  the  application.  OorwitMe  v. 
Orifflng,  21  Barb.  9-14;  Strong  v.  Strong,  8 
Redf.477,  486, 486,  and  citations;  BeSalidmr^e 
Estate,  6  N.  Y.  Supp.  932,  984. 

No  explanation  is  here  offered  for  the  negli- 
gence of  the  moving  parties  in  this  regard,  the 
affidavits  submitted  tendins^  to  show  that  the 
facts  constituting  the  alleged  fraud  wero 
known  to  the  affiants  from  thecommencemeni 
of  the  period  in  question. 

It  is  well  settled  that  an  order  admitting  an 
alien  to  citizenship,  which  contains  the  ncces 
sary  recitals,  is  conclusive  as  to  the  existence  of 
facts  upon  which  it  depends  for  validitv  when 
attacked  collaterally  {Spratl  v.  8pratt,2i  0.  S.  4 
Pet.  350,7  L.  ed.l74;  McCarthy  v.  Marsh,  5N.  Y. 
263;  mtehie  v.  Putnam,  13  Wend.  624);  but  au- 
thorities dealing  with  such  a  case  in  the  aspect 
of  a  direct  a  ttacK  a  re  not  abundant  The  cases  of 
Com,  V.  Paper,  1  Brewst.  (Pa.)  263,  and  Be 
Shaw,  2  Pa.  Dist.  Rep.  250,  however,  are  in 
point,  and  I  am  well  content  to  follow  them,  in 
the  absence  of  any  contrary  ruling  by  the  courts 
of  this  state  so  far  as  research  discloses.  These 
cases  hold  that  the  civil  authorities,  and  not  a 
private  individual,  riiould  institute  a  proceed- 
ing of  this  character,  and.  to  my  mind,  the  rea- 
soning is  founded  upon  sound  principles. 

Moreover  in  view  of  the  grave  importance 
which  attaches  to  the  question  now  considered, 
by  reason  of  the  property  rights  involved,  the 
parties  to  be  affected  should  certainly  have  re 
course  to  the  protection  afforded  by  the  settled 
rules  of  evidence  when  litigating  this  matter, 
and  I  am  by  no  means  satisfied  that  the  pro- 
visions of  section  829  of  the  Code  of  Civil  Pro- 
cedure would  not  oppose  the  successful  prose- 
cution of  an  action  to  set  aside  the  order  here 
attacked.  This  section  is  not  in  terms  appli- 
cable to  matter  contained  in  affidavits  submit- 
ted upon  a  motion,  and,  in  my  opinion. 
Justice  would  require  that  the  parties  be  rele- 
gated to  a  proper  action  where  the  question 
can  be  determined  upon  whatever  competent 
evidence  may  be  adduced. 

Motion  denied,  with  |10  costi. 


Umitsd  States  Cibcuit  Coubt. 
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P.  FLANNAGAK  ei  al. 

9. 

CALIFORNIA  NATIONAL  BANE  et  aL 

(»]PBd.B«p.9n.) 

A  luktloiial  iMUik  Is  not  bound  bgr  the 
promise  without  eonsideratioa  of  its 
ca4diier»  to  pay  a  draft  drawn,  or  to  be  drawn, 
upon  a  depositor;  dnoe  tbe  power  bo  to  oootract 
h  not  embraced  wltbln  thooe  given  by  U.  S.  Her. 
8tatn  S  6136.  subd.  7,  to  exercise  all  incidental 
powers  necessary  to  carry  on  tbe  business  of 
banklnfiTi  by  discountiofir  sod  negotiating  notes, 
drafts,  bills,  and  other  eyideoces  of  debt,  receiv- 


ing  deposits,  buylnir  and  seUIng  exchange,  eolo 
and  bullion,  loaning  money  on  personal  seoiuiiy, 
and  Issuing  and  circulating  note& 

(June  19,  IflOa.) 

ACTION  on  an  alleged  contract  hj  whfcfc 
defendantB  agreed  to  pay  a  draft  drawn 
upon  them  by  a  tbird  person  in  favor  of  plain- 
tiffs.   Judgment  far  dtfendants. 
The  facts  are  stated  in  tbe  opinion. 
Messrs.  Burnett  A  Gibbon  for  plaintiffa. 
Mr,  M.  T.  AUen,  for  defendants: 
The  authority  of  a  national  bank  to  gnarsn- 
tee  commercial  paper  is  restricted  to  tbe  cases 


MoxB.— iXoMUty  of  hanh  as  aecommodaUon  in- 

doner, 

Tbe  cashier  of  a  bank  has  no  authority  to  indorse 
aooommodatloQ  paper  so  as  to  bind  bis  bank.  Blair 
▼.  First  Nat.  Bank  of  Mansfield,  2  Fllpp.  Ill;  West 
8t  Louis  Sav.  Bank  ▼.  Parmalee,  iXi  U.  8. 557, 2i  L. 
ed.  480,  affirming  8  DilL  408. 

And  a  national  bank  cannot  become  an  accom- 
modation indorser.  National  Bank  of  Oommerce 
of  Kansas  City  v.  Atkinson,  66  Fed.  Bep.  466. 

In  National  Bank  of  Gloversvllle  v.  Wells,  79  N. 
Y.  408  a880),  it  was  stated  that  a  national  bank  can- 
not loan  its  credits  or  become  an  accommodation 
indorser  on  a  promissory  note,but  this  question  was 
not  involved  in  this  case. 

The  cashier  of  a  bank  has  no  power  to  accept 
bills  of  exchange  for  the  accommodation,  merely 
of  the  drawers,  and  no  recovery  can  be  had  against 
the  bank,  by  the  holder  of  such  bill,  having  knowl- 
edge. Farmers  St  M,  Bank  t.  Troy  City  Bank,  1 
DougL  (Miob.)  467. 

A  bank  is  not  liable  on  an  accommodation  in- 
dorsement made  by  the  president  of  the  bank  on 
his  own  paper,  under  New  York  Laws  1810,  chap. 
688,  prohibiting  a  bank  association  from  issuing  a 
bill  or  note  of  the  association  unless  payable 
on  demand  and  without  Interest*  Morford  v. 
Farmers  Bank  of  Saratoga  County,  88  Barb.  668. 

In  Pendleton  ▼.  Bank  of  Kentucky,  1  T.  B.  Mon. 
179,  which  was  a  suit  on  a  cashier's  bond  by  the 
bank,  it  was  said  that  the  drawing  and  acceptance 
of  a  draft  by  him  wiUiout  authority  would  not 
render  the  bank  liable. 

In  Bridgeport  City  Bank  v.  Bmplre  Stone  Dress- 
ing Co.,  80  Barb.  481,  it  was  said  that  a  bank  is  not 
authorized  to  make  accommodation  indorsements, 
but  the  question  involved  in  that  case  was  the  lia- 
bility of  a  corporation. 

But  an  indorsement  by  the  cashier  in  proper 
form,  done  on  behalf  of  the  bank,  negotiated  to  a 
bona  fide  holder,  concludes  the  bank  in  favor  of 
such  holder,  although  tbe  indorsement  was  for  the 
accommodation  of  another  party.  Bank  of  Gton- 
esee  v.  Patohin  Bank,  19  N.  Y.  818. 

On  the  former  trial  of  the  same  case,  the  court  of 
appeals  held  that  a  bank  was  not  authorised  to 
make  an  accommodation  Indorsement,  but  if  it  bad 
been  proved  that  advances  were  made  upon  this 
paper  in  good  faith  on  the  representation  that  the 
paper  belonged  to  the  banlc,  it  would  be  liable. 
Bank  of  Genesee  v.  Patchin  Bank,  18  N.  Y.  800. 

In  Robb  V,  Ross  County  Bank,  41  Barb.  686,  where 
tbe  cashier  of  that  bank  had  indorsed  a  bill  of  ex- 
change, it  is  said  that  even  if  Boss  County  Bank 
had  never  owned  the  bill  or  bad  no  interest  in  it, 
that  fact,  if  proved  and  found,  would  not  have 
affected  the  right  of  purchasers  for  value  before 
maturity,  to  recover. 

In  Houghton  ▼•  First  Nat.  Bank  of  Blkhom,  26 
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Wis.  663,  7  Am.  Bep.  107,  it  was  held  that  an  In- 
dorsement on  the  note  by  the  cashier  merely  for 
tiie  accommodation  of  the  payee  and  prior  indorsei:, 
where  tbe  note  did  not  belong  to  the  bank,  will 
bind  the  bank  as  against  the  purchaser  in  good 
ftilth  for  value  betore  maturity. 

An  indorsement  by  a  cashier  of  a  draft,  payable 
to  his  order  as  cashier,  renders  the  bank  liable  to 
a  bona  flde  holder,  where  the  note  has  beeo  fran^ 
ulently  circulated  by  an  agent  of  the  bank,  witl^ 
out  authority.  Bank  of  the  State  of  New  York  ▼. 
Muskingum  Branch  of  the  Bank  of  State  of  Ohio, 
2JN.Y.619. 

A  banker  was  held  liable  for  sending  out  a  tel»> 
gram,  *'W1U  pay  A.  H.  draft  $8300.00,  for  stook,*"  in 
answer  to  a  telegram  ^*Will  you  honor  a  draft 
drawn  by  A.  H.  for  $2300.00,**  and  is  an  atsolute  ac- 
ceptance that  he  will  pay  the  draft,  and  the  words 
"for  stock**  do  not  mean  that  stock  was  to  ba 
consigned  to  the  acceptor  of  the  draft.  Ooffnoan 
V,  Campbell,  87  111.  06. 

Where  a  telegram  came  to  a  bank,  asking  If  they 
would  pay  J.  T^  check  for  $28,000,  and  the  aoawer 
was,  ^*J.  T.  Is  good,  send  on  your  paper,**  and  was 
signed  by  the  bank,  and  the  vendor  parted  with  bis 
catUe  and  accepted  the  check  as  payment  oa 
the  faith  of  the  telegram,  the  bank  was  liablflb 
Garrettson  t.  North  Atchison  Bank,  47  I\Dd.  Bepw 
867. 

The  former  decision  in  this  case  In  89  Fed.  Rep. 
168,  was  based  on  the  ground  that  it  was  the  aame 
as  a  certified  check,  and  on  the  further  ground  that 
under  the  Missouri  statute,  it  wasan  aooeptanoe  of 
bill  of  exchange  in  writing. 

A  telegram  offering  to  pay  a  draft  for  a  certata 
sum  will  not  bind  the  bank  to  pay  a  draft  for  any 
larger  sum.  Brinkman  y.  Hunter,  78  Mo.  ITS,  89 
Am.  Bep.  492:  Lindley  v.  First  National  Bank  of 
Waterloo,  2L.  B.  A.  709, 76  Iowa,  629. 

Wbf  re  the  cashier  of  a  bank  wrote  to  the  see* 
retary  of  the  treasury,  saying  that  the  bearer  was 
authorized  to  make  a  contract  for  transferring 
money  from  New  Tork  to  Louisiana,  and  euoh 
transraction  was  not  within  the  power  of  the  cashier, 
the  bank  Is  not  liable  for  the  mooey  which  the 
secretary  advanced  to  this  agent.  United  States 
V.  City  Bank  of  Columbus,  68  U.  8.  SI  How.  SStt.  16 
L.ed.iaO. 

In  the  main  case  where  in  answer  to  a  telegtam 
sent  to  the  bank,  ^'WiU  you  pay  B*s  draft  on  &.  by 
the  16th  of  next  month  for  $6,000?**  the  answer  was 
»*Yes**  it  was  held  that  this  was  a  promise  to  answer 
for  the  obligation  of  G.  which  the  cashier  had  no 
power  to  make.  The  court  says,  however,  that  if 
the  bank  had  promised  to  pay  a  draft  oo  it,  and 
the  plaintiff  had  parted  with  money  on  tbe  strength 
of  that  promise,  the  ruling  would  be  dilferaot,  and 
this  is  sustained  by  the  cases  supra. 

In  this  note  cages  on  cercifled  oheoka  tad  oertifl* 
cates  of  deposit  are  not  inotudad*  LT. 


See  also  24  L.  R.  A.  263. 
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of  re  disconntioff  or  transferring  of  the  paper 
of  the  bank,  and  a  consideration  tnoves  to  the 
liank  on  account  of  sach  transfer  or  redis- 
count. 

Bey.  SUt.  §  6186. 

No  authority  is  given  a  bank  to  guarantee 
payment  of  the  paper  of  its  customers. 

Jiorawetz,  Pn?.  Corp.  §  232;  8eligman  t. 
CfharlottemUe  Nat,  Bank,  8  Hughes,  C.  C.  647; 
Johnaton  y.  CharloUemlle  Nat.  Bank,  Id.  657; 
JjOfai/ette  Sav.  Bank  v.  St,  Louis  Stoneware  Co. 
2  Mo.  App.  299;  Bank  of  Qenesee  ▼.  Patehin 
Bank,  18  N.  Y.  809;  Morf<yrd  ▼.  Farmers  Bank 
€f  Saratoga  County,  2)^  BhxXi.  668;  Savage  JIffg. 
ih.  ▼.  Worthington,  1  Gill,  284. 

The  cashier  and  president  have  only  power 
to  bind  the  bank  in  the  discharge  of  their 
ordinary  duties. 

Bank  of  United  States  y.  Dunn,  81  U.  S.  6 
Pet.  51 ,  8  L.  ed.  816;  United  States  y.  City  Bank 
of  Columlnts,  62  U.  S.  21  How.  856,  16  L.  ed. 
180;  West  St.  Louis  Sav,  Bank  y.  Parmalee,  96 
U.  S.  657,  24  L.  ed.  490. 

Ross*  District  Judge,  delivered  the  opinion 
of  the  court: 

The  plaintiflTs,  who  are  citizens  of  Oregon, 
and  bankers  doing  business  at  the  city  of 
Idarshfield,  in  that  state,  bring  this  suit  to  re- 
cover the  amount  of  a  certain  draft  drawn  by 
one  Baines  on  the  defendant  Graham.  By 
their  complaint  the  plaintiffs  seek  to  charge  the 
defendant,  the  California  National  Bank  of 
San  Diego,  now  in  the  hands  of  the  defendant 
receiver,  with  the  payment  of  the  draft;  and 
a  demurrer  filed  by  the  receiver,  on  behalf  of 
the  bank,  raises  the  question  of  the  latter's  lia- 
bilitv. 

The  complaint  alleges  that  on  the  16th  of 
September,  1891,  Grabam,  through  his  agent, 
Baines,  applied  to  the  plaintiffs,  at  their  bank 
in  Marshtield,  for  a  loan  of  $6,000,  ''to  be  paid 
by  draft  upon  said  California  National  Bank 
of  San  Diego."  This  allegation  in  respect  to 
the  proposed  drawee  was  probably  a  mistake 
of  the  pleader,  for  that  allegation  is  immedi- 
ately followed  by  this: 

'*At  the  same  time,  plaintiffs  received  a 
telegram,  sent  by  said  California  National 
Bank  to  plaintifcs,  in  which  it  stated  that 
Baines'  draft  on  Graham  for  $6,000  was 
[would  bej  good  on  the  16th  of  the  next 
month." 

To  which  telegram  plaintiffs  replied  by  a 
telegram  as  follows: 

••  MaishfieM.  Coos  Co.,  Dr.,  Sept,  16,  1891. 

*'  To  California  National  Bank,  San  Diego, 
California.  Will  you  pay  Baines'  draft  on 
Graham  for  $6,000  on  October  15,  next? 

'•  Flannagan  &  Bennett" 

In  reply  to  this  telegram,  plaintiffs  received, 
on  Sepiomber  18,  1891,  the  following,  by  tele- 
graph, from  the  defendant  bank: 

"  San  Diego,  Cal..  Sept.  18. 1891. 

"To  Fbinnagan  <& Bennett,  Marsbfleld,  Or.: 
our  telegram  of  15th.  Should  Graham 
money  arrive  earlier,  we  will  pay  when  it 
comes,  possibly  tenth. 

"  California  National  Bank." 

To  which  plaintiffs,  on  the  19th  of  Septem 
1)er,  replied  by  telegraph  as  follows: 

•'Marshtield,  Coos  Co..  Or.,  Sept.  19,  1891. 

"To  California  National  Bank,  San  Diego, 
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Cal.:  Are  we  to  understand  that  vou  will  pay 
Baines'  draft  on  Graham  for  $'6,000.00  not 
later  than  16th  of  next  month? 

"Flannagan  &  Bennett* 

Receiving  in  reply  the  following: 

"San  Diego,  Cal.,  Sept.  21,  1891. 

**  To  Flannagan  &  Bennett:     Yes. 

"G.  N.  O'Brien,  Cashier." 

O'Brien  was  at  the  time  the  cashier  of  the 
California  National  Bank.  Upon  the  receipt 
of  the  last  mentioned  telegram  the  plaintiffs 
paid  to  Baines,  for  the  use  of  Graham,  $0,000, 
and  received  from  Baines  a  draft,  sigued  by 
him,  in  words  and  figures  as  follows: 
'*  $6,000.00.  Marshfield,  Sept.  23rd,  1891. 

"On  October  16th.  1891,  pay  to  the  order 
of  Flannagan  &  Bennett  six  thousaud  dollars, 
value  received,  and  charge  the  ^^ame  to  ac- 
count of  W.  E.  Baines." 

"To  R.  A.  Graham,  California  National 
Bank,  San  Die«o." 

On  the  16th  of  October,  1891,  the  draft  was 
duly  presented  to  the  defendant  bank,  and 
payment  demanded,  which  was  refused,  and 
subsequently  payment  was  demanded  of  de- 
fendant Graham,  who  likewise  failed  to  pay 
the  same. 

It  is  apporent  from  the  averments  of  the 
complaint  that  at  no  time  did  the  defendant 
bank,  or  its  cashier,  promise  to  pay  any  draft 
drawn  on  the  defendant  bank.  Had  such 
promise  been  made,  and  plaintiffs  had  parted 
with  their  money  on  the  strength  of  it,  the  case 
would  be  like  that  of  Oarrtttson  v.  North 
Atchison  Bank,  47  Fed.  Rep.  867,  and  a  like 
ruling  would  be  made  here,  for  I  have  no 
doubt  of  the  correctness  of  that  decision.  But 
tbe  present  case  is  altogether  unlike  that.  The 
promise  here  counted  on  was  the  promise  of 
the  cashier  of  the  defendant  bank  to  pay 
Baines'  draft  on  Graham,  who,  it  would  seem 
from  the  telegrams,  was  a  customer  of  the  de- 
fendant bank,  and  an  anticipated  depositor; 
and  the  question  for  decision  is,  whether  such 
a  promise  of  the  cashier  of  a  national  bank  is 
binding  upon  the  bank.  A  national  bank  is 
empowered,  by  the  seventh  subdivision  of 
section  5136  of  the  Revised  Statutes,  "to  ex- 
ercise, by  its  board  of  directors  or  duly  au- 
thorized officers  or  agents,  subject  to  law,  all 
such  incidental  powers  as  shall  be  necessary 
lo  carry  on  the  business  of  banking;  by  dis- 
counting and  negotiating  promissory  notes, 
drafts,  bills  of  exchange,  and  other  evidences 
of  debt;  by  receiving  deposits;  by  buying  and 
selling  exchange,  coin,  and  bullion;  by  loan- 
ing money  on  personal  security;  and  by  ob- 
taming,  issuing,  and  circulating  notes  accord- 
ing to  the  provisions  of  "  the  title  providing 
for  the  organization  of  such  banks.  Every  one 
dealing  with  such  a  bank  does  so  wiih  notice 
of,  and  subject  to.  the  powers  conferred,  and 
limitations  imposed,  by  the  law  of  its  creation. 
The  provision  of  the  statute  quoted,  under 
which  the  defendant  bank  was  organized,  did 
not  authorize  its  board  of  directors,  or  any  of 
its  officers  or  agents,  to  bind  it  to  pay  a  draft 
of  'one  of  its  customers  or  depositors.  The 
telegraphic  correspondence  in  the  case  at  bar 
shows  that  Uie  defendant  bank  was  anticipat- 
ing that  it  would  have  funds  of  Graham  not 
later  than  the  16th  of  October,  1891,  out  of 
which  it  proposed  to  pay  the  draft  to  be  drawn 
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by  Balnes  on  Gnibazn;  and  the  definite  prom- 
ise made  bv  the  cashier  of  the  bank,  by  his 
telegram  of  September  21, 1891,  in  answer  to 
that  of  the  plaiDtiff's,  asking,  "Are  we  to  un- 
derstand that  you  will  pay  Baines*  draft  on 
Graham,  for  $6,000,  not  later  than  16ih  of 
next  [October]  month?''  was,  in  effect,  a 
promise  to  answer  for  the  obligation  of  Graham . 
Such  a  promise  was  beyond  the  power  of  the 
cashier  to  make,  and  the  defendant  bank  was 
unaffected  by  it.  It  was  organized  to  carry 
on  the  business  of  banking  "by  discounting 
and  negoliatiiig  piomissorv  notes,  drafts,  bills 
of  exchange,  and  other  evidences  of  debt;  by 
receiving  deposits;  by  buying  and  selling  ex- 
change, coin,  and  bullion;  by  loaning  money 
on  personal  security;  and  by  obtaining,  issuing, 
and  circulaling  notes,  according  to  the  pro- 
visions of  "  the  statute  under  which  it  was  or- 
ganized. None  of  these  things  embrace,  di- 
rectly pr  Incidentally,  a  promise  to  pay,  with- 
out consideration  moving  to  it.  a  draft  drawn 
by  a  third  party  on  one  of  its  customers  or  de- 
positors. In  Bank  ^  the  United  States  v. 
Dunn,  81  U.  8.  6  Pet.  51,  8  L.  ed.  816,  the 
court  would  not  permit  the  president  and 
cashier  of  the  bank  to  bind  it  by  their  agree- 
ment with  the  indorser  of  a  promissory  note 
that  he  should  not  be  liable  on  his  indorsement. 
It  said  it  is  not  the  duty  of  the  cashier  and 
president  to  make  such  contracts,  nor  have 
they  power  to  bind  the  bank,  except  in  the 
discharge  of  their  ordinary  duties. 

In  the  case  of  United  States  v.  City  Bank  of 
mumbvs,  62  U.  S.  21  How.  856, 16  L.  ed.  130, 
the  cashier  of  the  defendant  bank  wrote  to  the 
secretary  of  the  treasury,  saying  that  the  bearer 
of  the  letter,  one  Miner,  who  was  one  of  the 
directors  of  the  bank,  was  authorized  to  con- 
tract for  the  transfer  of  money  from  New 
York  to  New  Orleans.  Upon  that  representa- 
tion the  secretary  turned  over  to  Miner  $100,- 
000  of  the  government  money  for  transfer  from 
New  York  to  New  Orleans,  and,  Miner  having 
failed  to  deliver  or  account  for  it,  the  govern- 


ment sought  to  recover  the  amount  from  the 
bank.  But,  it  appearing  that  the  actioa  cf  the 
cashier  was  without  the  authority  or  knowledge 
of  the  president  or  board  of  directors,  the  su- 
preme court  held  that  it  was  outside  of  his 
duties  and  powers,  and  that  the  bank  was  not 
liable.  In  West  St.  lA>uis  Sav.  Bank  t.  Par- 
maiee,  95  U.  8.  557,  24  L.  ed.  490.  where  it 
was  attempted,  but  unsuccessfully,  to  bind  a 
bank  as  an  accommodation  indorser  on  the  in- 
dividual note  of  its  cashier,  the  court  said: 

"Ordinarily,  the  cashier,  t)eing  the  ostensible 
executive  officer  of  a  bank,  is  presumed  to 
have,  in  the  absence  of  positive  restrictions,  aU 
the  powers  necessary  for  such  an  officer  in  the 
transaction  of  the  legitimate  business  of  bank- 
ing. Thus,  he  is  generally  understood  to  have 
authority  to  indorse  tlie  commercial  paper  of 
his  bank,  and  bind  the  bank  by  the  indorse- 
ment. So,  too,  in  the  absence  of  restrictions, 
if  he  has  procured  bona  fide  rediscount  of  the 
paper  of  the  bank,  his  acts  will  be  binding, 
because  of  his  implied  power  to  trnnsact  such 
business;  but  certainly  be  is  not  presumed  to 
have  power,  by  reason  of  his  official  position, 
to  bind  his  bank  as  an  accommodation  in 
dorser  of  his  own  promissory  note.  Such  a 
transaction  would  not  be  within  the  scope  of 
his  general  powers;  and  one  who  accepts  an 
indorsement  of  that  character,  if  a  contest 
arises,  must  prove  actual  authority  before  he 
can  recover.  There  are  no  presumptions  in 
favor  of  such  a  delegation  of  power.  Tbe 
very  form  of  the  paper  itself  carried  notice  to 
H  purchaser  of  a  possible  want  of  power  to 
make  the  indorsement,  and  is  sufficient  to  put 
him  on  his  guard.  If  be  fails  to  avail  himself 
of  the  notice,  and  obtains  the  information 
which  is  thus  suggested  to  him,  it  is  his  own 
fault,  and,  as  against  an  innocent  party,  he 
must  bear  the  loss." 

The  principle  controlling  the  decisions  cited 
is  equally  applicable  to  the  case  at  bar. 

Demurrer  sustained. 
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PEOPLE  of  the  State  of  California,  ex  rel, 
Isaac  W.  WELLS,  Be^t, 

V, 

Town  of  BERKELEY,  Appt. 


I. 


Cul. 


.) 


1.  Signatures  to  a  petition  which  are 
ent  off  and  attached  to  another  petition, 
which  is  identical  with  the  former,  cannot  be 
counted  in  malcing  the  required  number  of  siff- 
natures  to  the  petition. 

8.  The  annual  election  for  municipal 
officers  is  a  general  election  within  the 
meaninjTOf  a  ooDstituUonal  and  statutory  pro- 

KOTB.— The  telescopintr  of  duplicate  petitions  by 
cuttingr  of  the  siflrnatiires  from  all  but  ooe  and 
attaching  them  all  to  that  one  raises  a  question 
of  conaiderable  importance  and  one  on  whioh 
there  is  little  authority. 

The  briefs  in  the  present  case  show  that  there  Is 
some  ooDfllot  among  the  few  decisions  that  have 
touched  the  questJoo. 
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virion  authorizing  the  submission  of  the  qo< 
tion  of  reorpraoization,  where  the  elections 
t  classed  only  as  greoeral  and  speciaL 

8.  A  constitutional  requirement  of  » 
majority  of  the  electors  voting  at  » 
general  election  on  the  question  of  the  reor- 
ganization of  a  municipality  is  not  satisfied  by  a 
majority  of  those  who  vote  on  that  question,  if 
they  are  leas  than  a  majority  of  all  who  vote  at 
the  election. 

(April  28, 189U 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Alameda  Ck}untT 
in  favor  of  relator  in  quo  warranto  proceed- 
ings to  test  the  legality  of  an  attempt  to  orean- 
ize  the  defendant  into  a  municipal  corporation 
of  the  fifth  class.    Affirmed. 

The  facts  are  stated  in  tbe  commlBsioner^s 
opinion. 

Messrs.  William  Lair  Hill  and  Edward 
A.  Holmaa,  with  Mr.  Edward  C.  Robin- 
son, for  appellant: 

The  statute  has  been  complied  with  if  a  p^ 


See  also  34  L.  R.  A.  266;  86  L.  R.  A.  762;  37  L.  R.  A.  761;  42  L.  R.  A.  758. 
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p£OFLS,  ex  rd,  Wbllb,  t.  Berkeley. 


<^tfoD,  whether  made  up  of  aeveral  petitions 
Attached  together,  identical  In  langua^  and 
<orm,  or  whether  made  up  of  such  several  pe- 
titions with  the  headings  of  all  hot  one  cut  off 
And  detached  therefrom  by  a  stranger,  having 
no  authority  so  to  do,  and  the  whole  then  con- 
solidated, presented  and  received  In  that  form 
•  as  and  for  one  petition  so  appearing  on  its 
face. 

(Jampbett  v.  Park,  82  Ohio  St.  544;  Gtnry  ▼. 
f^apnor,  28  Ohio  St.  584;  Douglam  y.  Baker 
Oounty  Comrs,  23  Fla.  419:  McKinney  ▼« 
.Hradford  Oonnty  Comrs.  26  Fla.  267. 

The  election  under  sections  4  and  5  of  the 
town  charter  was  a  "ffeneral  election"  such  as 
is  meant  by  section  C  article  11,  of  the  Con- 
stitution. 

People  V.  Brenham^  8  OaL  478;  Foots  v.  Oin- 
^nnati,  11  Ohio.  408,  88  Am.  Dec.  787;  Bug- 
ifles  y.  Woodland  Trustees,  88  Cal.  480;  Ottawa 
^.  /m  Salle  County,  11  111.  654. 

A  majority  of  all  the  electors  votincr  at  the 
election  upon  the  propobition  is  sufScient  and 
a  majority  of  all  the  electors  voting  at  the  elec- 
tion upon  other  proposiiions  receiving  a  higher 
cumber  of  votes  is  not  necessary. 

Cooley,  Const.  Lim.  6th  ed,  p.  747,  note  1, 
Those  of  the  electors  of  the  county  or  town 
"wbo  could  have  voted  upon  the  proposition 
.«LDd  did  not,  being  present,  are  deemed  to  as- 
>£ent,  consent,  concur,  or  determine  with  the 
"Will  of  the  majority  voting  upon  the  proposi- 
tion. 

•*A  majority  of  the  voters  of  the  county" 
Tneans  a  majority  of  those  who  actually 
-▼ote. 

L/niisnlle  db  iV.  R.  Co,  v.  Davidson  County  Ot. 
1  Sneed,  687,  63  Am.  Dec.  424;  People  v.  War- 
JieW,  20  111.  lf;9;  Walkers,  Oswald,  68  Md.  146; 
Oldknow  V.  Wainwright,  2  Burr.  1017;  QiUespie 
V.  PalmfT,  20  Wis.  544;  State  v.  Barnes  (N. 
I>ak  )  May  9,  1893;  Stater,  Graee,  20  Or.  164; 
/^tate  V.  Echols,  41  Kan.  1;  Marion  County 
Comrs,  V.  Winkley,  29  Kan.  86;  Metcalfe  v. 
JSeattle,  1  Wash.  297;  TesUr  v.  Seattle,  Id.  808; 
McCrary,  Elections,  8d  ed.  g  173;  Paine,  Elec- 
-tions,  §  575,  and  authorities  cited;  People  v. 
liider,  16  Barb.  870. 

After  an  election  has  been  properly  proposed, 
•whoever  has  a  majority  of  those  who  vote,  the 
assembly  being  sufficient,  is  elected  although 
the  majority  of  the  entire  assembly  wholly  ab- 
tiitain  from  voting. 

BooDe,  Corp,  §  67;  Oldknow  v.  Wainwright, 
^ipra;  Eherett  v.  Smith,  22  MIdu.  58;  King  v. 
Afiller,  6  T.  R  268;  Buell  v.  Buckingham,  16 
Iowa,  284,85  Am.  Dec.  516;  Dill.  Mun.  Corp. 
4th  ed.  §  44;  Smith  v.  Proctor,  14  L.  R.  A. 
403.  180  N.  Y.  319. 

A  minority  of  the  whole  body  of  qualified 
^electors  may  elect  to  an  office  when  a  majority 
of  that  body  refuse  or  decline  to  vote  for  any 
one  for  that  office. 

People  V.  CluU,  60  N.  Y.  461, 10  Am.  Rep. 
508;  8t,  Joseph  Twp,  v.  Sogers,  88  U.  S.  16 
Wall.  644,  21  L.  ed  828;  StaU  v.  EchoU, 
^vpra;  Csiss  County  v.  Johnston,  95  U.  8.  860, 
24  L.  ed.  416;  Marion  Oounty  Comrs.  v.  Wink- 
^,  supra. 

Whenever  electors  are  present  and  do  not 
vote  at  all  they  virtually  acquiesce  in  the  elec- 
tion of  those  who  do 
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Oldknow  V.  Wainwright,  People  v.  Olute,  and 
Walker  v.  Oswald,  supra, 

Messrs,  C.  L.  CoItIii*  T.  F.  Graber,  and 
W.  H.  H.  Hart,  Atty-Oen.,  for  respondents: 

The  petition  was  not  sufiBcient  because  it 
did  not  have  the  requisite  number  of  signers. 

Fox  V.  San  Matea  County  Suprs.  49  Cal.  568. 

The  question  was  not  submitted  at  a  general 
election,  as  provided  in  the  municipalcorpo- 
ration  act 

A  general  election  is  one  at  which  the  offi- 
cers to  be  elected  are  such  as  belong  to  the 
general  government — ^that  is,  the  general  and 
central  political  orf^anization  of  the  whole 
state  as  distinguished  from  an  election  of  of- 
ficers for  a  particular  localitv  only. 

Black,  Law  Diet.  p.  585;  Desmond  v.  Dunn, 
55  Cal  242:  Re  Stuart,  ^C^A.!^,  Barton  y, 
Kalloch,  56  Cal.  95;  People  v.  Bansom,  58  Cal. 
558;  Wood  v.  Election  Comrs.  Id.  561;  f^ta^de 
V.  San  Francisco  City  and  County  Election 
Comrs.  61  Cal.  818. 

The  proposition  to  reorganize  did  not  receive 
a  sufficient  number  of  votes. 

The  constitution  of  Nebraska  provides  at 
follows:  "The  legislature  shall  provide  by 
general  laws  for  township  organization  under 
which  any  county  may  organize  whenever  a 
majority  of  the  legal  voters  of  the  county  vot- 
ing at  any  general  election  shall  so  determine. 

Neb.  Const,  art.  10.  §  5. 

The  court  said:  "This  provision  is  man- 
datory; therefore  to  adopt  a  township  organ- 
ization it  requires  a  majority  of  all  the  legal 
voters  of  the  county,  votmg  at  the  general  elec- 
tion at  which  the  (juestion  is  submitted,"  and 
held  that  a  majority  of  those  voting  on  the 
proposition  was  not  sufficient. 

Stater,  Lancaster  County  Comrs.  6 Neb.  474. 
See  also  StaU  v.  Babcock,  17  Neb.  188;  State 
V.  Anderson,  26  Neb.  517;  Inatale  Twp.  v. 
Bailey,  85  Neb.  453;  People  v.  Brown,  11  III 
478;  People  v.  Wiant,  48  111.  268;  Chestnutwood 
V.  Hood,  68  111.  183;  Taylor  v.  Taylor,  10 
Minn.  107;  Bayard  v.  Klinge,  16  Minn.  249; 
Everett  v.  Smith,  22  Minn.  53;  &aU  v.  WinkeH- 
meier,  85  Mo.  108;  State  v.  Sutterfield,  54  Mo. 
892;  State  v.  BrassJU/d,  67  Mo.  831;  StaU  v. 
St,  Louis,  73  Mo.  435;  StaU  v.  Francis,  95 
Mo.  44;  Be  County  Seat  of  Linn  County,  15 
Kan.  500;  State  v.  Swift,  69  Ind.  505;  Hawk- 
ins V.  Carroll  County  Suprs.  50  Miss.  785. 

The  cases  in  Tennessee  are  strongly  in  favor 
of  the  same  construction. 

Cocke  V.  Qooeh,  5  Heisk.  294;  Bouldin  v. 
Lockhardt,  3  Buxt.  262;  Braden  v.  Stumph, 
16  Lea,  582. 

In  New  York  the  same  law  prevails. 

People  V.  Fort  Edward  Trustees,  70  N.  Y. 
28. 

In  North  Carolina  it  has  been  held  that  to 
justify  the  issuance  of  municipal  bonds,  under 
the  constitution  of  that  state,  it  must  be  au- 
thorized by  a  majority  vote  of  the  whole  num- 
ber of  qualified  voters  of  the  municipality 
whether  they  attend  the  election  or  not. 

Duke  V.  Brown,  96  N.  C.  129;  Southerland 
r,  Ooldsboro  Aldermen,  Id.  49.  See  also  Ar- 
mour Bros.  Bkg.  Co.  v.  Finney  Oounty  Comrs, 
41  Fed.  Rep.  821. 

This  construction  has  been  placed  upon  aim* 
liar  language  in  Ohio. 


840 


California  Sufrbicb  Court. 


Snycart  ▼.  Hnrwwr  Tu>p,  35  Ohio  St.  618; 
Btate  Y.  Fi/raker,  6  L.  R.  A.  423,  46  Ohio  St. 
677. 

Belcher,  0.,  filed  the  followiDg  opinion: 
This  is  an  appeal  from  a  judgment  on  the 
Judgment  roll,  and  the  only  contention  of  ap- 
pellant is  that  the  Judgment  is  not  supported 
by  ihe  findings.  The  action  was  instituted  by 
the  attorney -general  upon  the  relation  of  one 
Wells,  challenging  the  legality  of  the  proceed- 
ings taken  for  the  reorgnuization  of  appellant, 
as  a  municipal  corporation  of  the  fifth  class, 
under  the  general  laws  of  the  state.  The  court 
found  the  facts  to  be,  in  substance,  as  follows: 
The  town  of  Berkeley  was  organized  as  a  mu- 
nicipal corporation  in  1878  under  an  Act  of  the 
legislature  approved  April  1,  1878,  and  entitled 
"An  Act  to  Incorporate  the  Town  of  Berkeley, 
in  Alameda  County;"  and  thereafter  it  contin- 
ued to  exercise  its  corporate  franchise,  under 
and  by  virtue  of  said.  Act,  until  June  28,  1898. 
On  April  8, 1893,  at  a  regular  meeting  of  the 
board  of  trustees  of  the  town,  there  was  pre- 
sented to  said  board,  read,  and  placed  on  file, 
a  petition  asking  that  the  question  of  the  reor- 
ganization of  the  town  as  a  city  of  the  fifth 
class,  under  the  general  laws  relating  to  mu- 
nicipal corporations,  should  be  submitted  to 
the  electors  thereof  at  the  next  general  election 
to  be  held  therein.  This  petition  was  signed 
by  only  47  qualified  electors  of  the  town,  but 
attached  to  it  were  seven  other  sheets  of  paper, 
signed  by  quali^ed  electors  of  the  town,  nuln- 
bering  in  ue  aggregate  165.  The  signatures 
were  obtained  as  follows:  Prior  to  April  3. 
1898,  eight  separate  petitions,  identical  in  form 
and  language,  were  circulated  by  different 
persons,  and  signatures  were  obtained  to  each 
of  them.  After  these  petitions  had  all  been 
signed,  the  signatures  on  seven  of  them  were 
cut  off  and  detached  by  a  person  having  no 
authority  to  do  so,  and  were  then  attached  to 
the  other  one  so  that  they  appeared  to  constitute 
a  part  of  it.  The  petition  to  which  the  seven 
detached  sheets  were  thus  attached  was  then, 
by  the  same  person,  presented  and  filed,  as 
aforesaid,  as  and  for  a  genuine  petition  con- 
tainining  213  signatures.  The  whole  number 
of  votes  cast  at  the  last  prior  municipal  election 
held  in  the  town  was  1,055.  On  the  day  the 
said  x>etition  was  presented.  April  8,  the  board 
of  trustees,  acting  upon  the  same,  passed  an 
ordinance  submitting  to  the  electors  of  the 
town  at  the  next  general  election  to  be  held 
therein,  to  wit,  on  the  8th  day  of  May,  1893,  the 
question  of  the  reorganization  of  the  town  as  a 
city  of  the  fi f  Ih  class.  The  election  on  May  8th 
was  ttie  annual  election  provided  for  b^  the 
charter  of  1878  for  the  election  of  municipal 
officers;  and  at  that  election  1 ,287  electors  voted 
for  town  officers,  and  533  in  favor  of  reorgani- 
zation, and  517  against  reorganization.  In  due 
time  the  board  of  trustees  canvassed  the  vote, 
and  declared  the  proposition  to  reorganize 
carried,  and  thereupon  caused  their  clerk  to 
make,  and  transmit  to  the  secretary  of  state,  a 
certified  abstract  of  such  vote.  Thereafter,  the 
said  board  called  a  special  election  for  the 
election  of  the  officers  required  by  law  to  be 
elected  in  cities  of  the  fifth  class,  and  the  elec- 
tion was  held  on  June  26th«  On  June  28th  the 
board  canvassed  the  vote,  and  declared  the  re- 
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suit;  and  from  and  since  the  said  laat-Daiof^ 
date  the  defendant  has  been,  and  SEtill  is,  hold- 
ing and  exercising  the  franchise  of  a  municipa] 
corporation  of  the  fifth  class,  under  and  by 
virtue  of  the  proceedings  hereinbefore  set 
forth,  and  not  otherwise.  And,  as  condusiona 
of  law,  the  court  found  "that  said  defendant 
has  never  been  legally  organized  as  a  city  of  the 
fifth  class^  and  that  all  the  steps,  proceedings, 
and  elections  held  in  that  behalf,  as  in  the^ 
findings  of  fact  herein  are  stated,  were  and  aie 
void;  that  defendant  has  usurped,  intruded 
into,  and  unlawfully  held  and  exercised,  the 
franchise  of  a  munici  pal  corporation  of  the  fifth 
class,  and  is  now  usurping,  intruding  into,  and 
unlawfully  holding  and  exercising  such  fran- 
chise." Three  questions  are  presented,  and 
counsel  on  both  sides  earnestly  ask  that  each 
of  them  be  considered  and  decided.  They  are: 
First.  Was  the  petition  presented  to  the  board 
of  trustees  sufficient  to  give  it  jurisdiction  lo 
submit  the  proposition  of  reorganization  to  a. 
vote  of  the  electors?  Second.  Was  the  elec- 
tion at  which  the  proposition  was  submitted  a. 
general  election,  within  the  meaning  of  the 
statute?  Third.  To  carry  the  proposition » 
was  a  majority  of  all  the  electors  voting  upon 
it  sufficient,  or  was  a  majority  of  all  those  Tot- 
ing at  the  dection  necessary? 

1.  The  constitution  provides:  "Corpora- 
tions for  municipal  purposes  shall  not  be  cre- 
ated by  special  laws;  but  the  legislature,  by 
general  laws,  shall  provide  for  the  incorpora- 
tion, organization,  and  classification,  in  propor- 
tion to  population,  of  cities  and  towns,  which 
laws  may  be  altered,  amended,  or  repealed^ 
Cities  and  towns  heretofore  organized  or  in- 
corporated may  become  organized  under  such 
general  laws  whenever  a  majority  of  the  elec- 
tors voting  at  a  general  election  shall  so  deter- 
mine, ana  shall  organize  in  conformity  there- 
with." Section  6,  art.  11.  In  obedience  U> 
this  mandate  of  the  constitution,  an  Act  waa 
passed  by  the  legislature,  and  approved  March 
13,  1883,  entitled  "An  Act  to  Provide  for  the 
Organization,  Incorporation,  and  Goyernaient 
of  Municipal  Corporations."  Stat.  1883,  p.  93. 
Section  4  of  this  Act  provides:  "The  common 
council,  board  of  trustees,  or  other  legislative 
body  of  any  city  and  county,  city  or  town,  or- 
ganized or  incorporated  prior  to  the  first  day 
of  January,  eighteen  hundred  and  eiehty,  at 
twelve  o'clock  meridian,  shall,  upon  receiving 
a  petition  therefor,  signed  by  not  less  than  one 
fifth  of  the  qualified  electors  of  such  city  and 
county,  city,  or  town,  as  shown  by  the  vote 
cast  at  the  fast  municipal  election  held  therein^ 
submit  to  the  electors  of  such  city  and  county, 
city,  or  town,  at  the  next  general  election  to  be 
held  therein,  the  question  whether  such  city 
and  county,  city,  or  town^^all  become  or- 
ganized under  the  general  laws  of  the  state  re- 
lating to  municipal  corporations  of  the  class  to- 
which  such  city  and  county,  city,  or  town  may 
belong."  It  is  clear  that  under  these  pro  visiona 
a  municipality  could  only  he  reorganized  in  the 
manner  and  after  a  compliance  with  all  the 
conditions  prescribed.  It  follows,  therefore,, 
in  this  case,  that  a  petition  was  necessary,  and 
that,  unless  one  signed  by  the  requisite  number 
of  electors  was  presented  to  the  board,  it  bad 
no  jurisdiction  to  submit  the  question  of  reor- 
ganization to  the  electors,  and  they  bad  no  righs 
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Peoflb,  ex  rel,  Wklls,  ▼.  Bbrrelet. 
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to  TOte  apon  It  As  before  stated,  the  number 
of  votes  cast  at  tbe  last  municipal  election  held 
in  Ibe  town  was  1,055.  It  was  necessary, 
tberefore,  tbat  the  petition  be  signed  by  at  least 
811  electors.  The  petition  presented  was  signed 
by  only  47;  and,  unless  the  signature  on  the  at- 
tached sheets  could  be  counted,  it  was  clearly 
insufflcient.  Probably,  if  the  several  i>etltioos, 
as  signed,  bad  been  presented,  they  might  and 
should  be  regarded  and  treated  as  "a  petition," 
-wiibin  the  meaning  of  tbe  statute;  and  in  a 
similar  case  It  was  so  held  by  the  supreme  court 
of  Florida.  McKinney  v.  Bradford  County 
Comn,  2d  Flu.  267.  In  Fox  v.  San  Mateo  Coun- 
ty Suprs.  49  Cal.  663.  the  same  question  now  in 
band  arose;  and  it  was  held  tbat  '*if  two  peti- 
tions identical  in  language  are  circulated  and 
signed,  and,  to  make  the  required  number  of 
names,  the  signatures  on  one  petition  are  cut 
off  and  pasted  onto  the  other,  which  is  pre- 
sented, the  board  have  no  authority  to  order 
the  election."  The  court,  by  Wallace,  Ch,  J., 
said:  **Tbe  petition  presented  to  the  board 
must  be  that  petition  which  was  signed  by  the 
petitioners.  Both  signature  and  presentation 
are  necessary.  In  this  view,  the  identity  of 
the  instrument  presented  as  being  that  which 
came  from  the  hands  of  tbe  petitioners  is 
indispensable.  To  say  that,  though  tbe  sixers 
did  not  affix  their  names  to  the  petition 
presented,  they  did  afSx  them  to  another  and 
similar  petition,  not  presented  to  the  board, 
is  no  answer.  Nor  does  it  satisfy  either  the 
terms  of  the  statute,  or  its  obvious  policy, 
which  was  to  shut  the  door  against  frauds 
which  would  inevitably  occur  if  the  practice 
of  detaching  signatures  from  one  petition,  and 
attaching  them  to  another,  were  permitted." 
And  Crockett,  J.,  in  a  concurrint^  opinion, 
also  said:  "If  numerous  petitions  with  similar 
headings  be  circulated  for  signatures,  and  if 
the  headings  from  all  tbe  petitions,  except  one, 
be  cut  off,  and  all  the  names,  without  the 
knowledge  or  consent  of  the  signers,  be  pasted 
to  the  one  beading,  and  in  that  form  presented 
to  tbe  board,  it  is  clear  that  the  paper  thus 
presented  was  not  'signed'  by  those  whose  sig- 
natures were  affixed  to  it  by  pasting.  Wheth- 
er they  signed  another  paper  with  a  similar 
heading  will  rest  entirely  in  parol,  and  can  only 
be  ascertained  by  oral  proofs.  If  such  proof  will 
suffice  as  to  a  portion  of  the  petitioners,  it  will 
be  equally  effective  as  to  all.  We  might  then 
have  the  case  of  a  petition  never  in  fact  signed 
b^  any  one,  and  the  omission  could  be  sup- 
plied only  by  oral  proof  tbat  the  petitioners  had 
siloed  other  similar  petitions.  If  a  practice  of 
this  kind  was  tolerated,  it  would  open  the 
door  to  numerous  frauds,  and  would  result  in 
substituting  oral  proof  for  that  which  the  stat- 
ute requires  to  be  in  writing."  There  are 
some  confiiciing  authorities  in  other  states,  and 
counsel  for  appellant  insist  that  tbe  decision 
in  the  Fox  Case  should  be  overruled.  It  has, 
however,  so  far  as  we  know,  remained  un- 
questioned in  this  state  for  nearly  twenty 
years,  and  seems  to  be  based  on  sound  and 
convincing  reasoning.  It  should,  therefore,  in 
our  opinion,  be  upheld  and  followed. 

2.  The  election  held  on  May  8.  1898.  was 
the  annual  election  provided  for  by  law  for 
the  election  of  municipal  officers,  and  in  our 
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opinion  it  was  a  general  election,  at  which  tba 
question  of  reorganization  might  properly  be- 
submitted.  It  is  true  tbat  the  words  *  'general 
election"  are  ordinarily  used  to  designate  one- 
at  which  state  and  county  officers  are  elected, 
but  we  know  of  no  provisions  in  the  constitu- 
tion or  statutes  limiting  them  to  such  an  elec- 
tion. Two  classes  of  elections,  only,  are 
spoken  of — general  and  special;  and  a  reo^ular 
annual  municipal  election  cannot  be  included 
in  the  latter  class,  but  must  be  treated  as  a 
general  election.  In  Bvggles  v.  Wood'and  Trm- 
tees,  88  CaL  490,  application  was  made  for  a 
writ  of  mandate  to  compel  the  trustees  to  call 
and  provide  for  tbe  holding  of  an  election  of 
city  officers.  The  court  said:  "Piior  to  May 
6,  1890,  tbe  city  of  Woodland,  in  Yolo  county, 
was  a  municipal  corporation  under  a  special 
charter.  On  that  date  a  proposition  to  reor- 
ganize as  a  city  of  the  flnh  class,  under  tbe 
general  incorporation  act  approved  March  18, 
1883,  was  duly  submitted  to  the  electors  of  said 
city  and  approved  by  a  majority  vote."  And 
it  was  held  tbat  a  peremptory  writ  should 
issue.  No  general  state  or  county  election 
took  place  on  May  6,  but  the  court  must  have- 
considered  the  election  held  on  that  day  a  gen- 
eral election,  or  it  could  not  have  said  that  the 
proposition  to  reorganize  *'was  duly  submitted 
to  the  electors." 

8.  At  the  election  held  on  May  8th,  a  ma- 
jority of  all  the  electors  who  voted  upon  the- 
proposition  to  reorganize  were  in  favor  of  it, 
but  not  a  majority  of  all  wlio  voted  at  the* 
election.     Tbe  provision  of  the  constitution  in 
regard  to  elections  like  that  under  considera- 
tion has  been  quoted,  and  it  will  be  observed 
tbat  tbe  words  used  are,  ''whenever  a  majority 
of  the  electors  voting  at  a  general  election  shall 
so  determine."    These  words  clearly  do  not 
indicate  that  only  a  majority  of  the  electors- 
voting  upon  the  proposi  ion  "ia  necessary,  but 
would  seem  to  implv  that  a  majori^  of  all 
those  voting  at  the  election  is  required.    And 
such  was  evidently  the  interpretation  placed 
upon  this  provision  by  the  legislature  when  it 
passed  tbe  general  Municipal  Incorpora'ioa 
Act  of  1883.    Section  4  of  that  Act,  after  pro- 
viding for  the  presentation  of  a  petition,  tbe 
submission  of  the  question  at  tbe  next  general 
election,  etc..  proceeds  as  follows:  "The  votes- 
so  cast  shall  be  canvassed  at  the  time  and  in 
the  manner  in  which  tbe  other  votes  cast  at 
such  election  are  canvassed.     If  upon  suoli 
canvass  a  majoritv  of  all  tbe  electors  voting  at 
such  election  shall  be  found  to  have  voted  for 
such  reorganization,  the  said  council,  board,  ur 
other  legislative  body  shall,  by  an  order  entered 
upon  their  minutes,  cause  tbeir  clerk  or  other 
officer  performing  the  duties  of  clerk,  to  make- 
and  transmit  to  tbe  secretary  of  state  a  certitied 
abstract  of  such  vote,  which  abstract  shall 
show  the  whole  number  of  electors  voting  at 
such  election,  the  number  of  votes  cast  for 
reorganization  and  the  number  of  votes  cast 
against  reorganization."    This  language  plain- 
ly implies,  we  think,  tbat  a  majority  of  all  the- 
electors  voting  at  the  election  is  necessary  to> 
carry  the  proposition  to  reorganize.     Counsel* 
on  both  sides  have  argued  the  proposition  at 
^eat  length,  and  have  cited  numerous  authori- 
lies,  but  we  do  not  deem  it  necessary  to  folio  v^ 
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their  areaments  farther,  or  to  reyiew  the  cases 
teferreato. 

U  follows  that  the  court  below  drew  correct 


conclusions  from  the  facts  and  that  tke  jud§^ 
ment  should  be  oMrmecL 
We  concur:  SearU,  C;  VanClieC  O 
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James  M.  EERR  a  al„  Hffs.  in  Err., 

e. 

Oharles  LYDECKER,  Admr.,  etc.,  of  Ellis 
H.  Elias,  Deceased. 


cn  Ohio  St. 


"^A  mortgm,g9  in  a  flpeelftltyv  and  an  aodon 
for  Its  forecloBure  and  sale  of  the  premises, 
comes  within  the  provisions  of  section  4980,  Bev. 
Stat.,  and  the  period  of  limitation  is  fifteen  years, 
unless  extended  by  virtue  of  section  4S0S^  Bev. 


(April  24, 1894.) 

ERROR  to  the  Circuit  Court  for  Gallia 
County  to  review  a  Judgment  reversing  a 
Judgment  of  the  Court  of  Common  Pleas  in 
favor  of  defendants  in  ao  action  brought  to 
•enforce  a  mortgage  on  certain  real  estate. 
Heversed. 

Statement  by  Bnrket,  J.: 

This  action  was  originally  commenced  on 
the  28th  day  of  February,  1889,  by  Richard  J. 
Morrison,  then  the  administrator  of  the  estate 
•of  Ellis  H.  Elias.  deceased,  and  afterward 
Oharles  E.  Ly decider  became  the  administra- 
tor, and  was 'substituted  in  the  place  of  Mr. 
Morrison. 

The  petition  fai  the  court  of  common  pleas  is 
4UB  follows: 

*<  The  plaintiff  says  that  on  the  28tb  day  of 
January,  A.  D.  188*5,  he  was,  by  the  Surro- 
gate Court  of  New  York  City,  County  of  New 
York,  and  State  of  New  York,  duly  appointed 
administrator  of  the  estate  of  Ellis  H.  Elias, 
•deceased,  tliat  he  gave  bond  as  such  adminis- 
trator and  was  duly  qualified  and  entered  upon 
the  discharge  of  the  duties  of  his  said  office, 
«nd  is  now  the  duly  acting  and  sole  adminis- 
trator of  said  estate.  That  Ellis  H.  Elias  died 
Intestate,  and  was  at  the  time  of  his  death  a 
'resident  of  the  city  of  New  York,  county  of 
New  York,  and  State  of  New  York,  and  that 
-said  surro^te  court  of  New  York  City,  at  the 
■time  of  the  appointment  of  said  administrator, 
had  jurisdiction  both  of  the  subject-matter  and 
the  person.  The  plaintiff  says  lurther,  that  on 
or  about  the  dd  day  of  March,  A.  D.  1868,  in 
the  county  of  Gallia,  Ohio,  one  Thomas  Hill 
then  in  full  life  but  since  deceased,  was  then 
and  there  the  owner  in  fee  simple  and  in  poe- 
eession  of  certain  real  estate  in  the  said  Gallia 
county,  Ohio,  to  wit;    The  southeast  half  of 

«Headnote  by  the  Coubx. 


city  lot  in  the  city  of  Gallipolis,  €kllia  coantj. 
Ohio,  numbered  fiftv-four  (54)  on  the  original 
plat  of  said  town  of  Ghillipolis;  that  the  said 
Thomas  Hill  did  on  the  8d  day  of  March,  A. 
D.  1868,  by  his  deed  of  that  date,  duly  exe> 
cuted  and  delivered,  convey  in  fee  simple  to 
the  said  Ellis  H.  Elias,  plalntifTs  iniesUte. 
then  in  full  life,  but  since  decrased,  his  heirs 
and  assigns  forever  the  lands  and  tenements 
aforesaid,  to  wit:  The  southeast  half  of  ci^ 
lot  numbered  fifty- four  (54)  in  the  city  of  Gal- 
lipolis, Gallia  county,  Ohio,  on  the  original 
plat  thereof,  which  said  deed  of  mortgage  was 
on  the  18th  day  of  February,  A.  D.  Ib69,  at 
the  hour  of  10  o'clock  A.  M.  duly  left  for  rec- 
ord in  the  recorder's  office  of  said  county  of 
Gallia,  Ohio,  and  was  duly  recorded  in  book 
6,  at  page  509  and  510,  record  of  mortga^^esof 
said  couotv  of  Gallia.  The  plaintiff  further 
says  that  the  said  deed  of  mortgage  had  a  con- 
dition thereunder  written  providing  that  if  the 
said  Thomas  Hill  should  pay  or  cause  to  be 
paid  his  certain  promissory  note  of  said  date, 
to  wit:  March  2,  1868,  for  the  sum  of  $1,000 
(one  thousand  dollars),  due  one  year  after  date, 
to  wit:  March  2, 1869,  then  that  the  said  deed 
of  conveyance  should  be  of  no  effect,  but  other- 
wise it  was  to  be  and  continue  in  full  force 
and  virtue  in  law;  and  the  said  plaintiff  further 
says  that  the  said  Thomas  Hill  did  not  pay 
the  said  sum  of  $1,000  nor  any  part  thereof  at 
the  time  it  became  due  nor  at  any  time,  nor 
has  he  or  any  one  else  since  or  at  any  time 
paid  said  sum  or  any  part  thereof  to  plaintiff's 
intestate,  the  said  Ellis  H.  Elias,  nor  to  the 
plaintiff,  nor  to  any  one  for  him  or  said  intes- 
tate; wherefore  said  deed  has  become  absolute. 
The  plaintiff  further  says  that  the  said  Thomas 

Hill  departed  this  life  on  or  about  tiie 

day  of ,  1875;  that  prior  to  his  death 

he  conveyed  said  real  estate,  and  that  the  de- 
fendant, Mary  J.  Martin  is  now  in  possessioa 
of  said  real  estate  claiming  title  under  the  said 
Thomas  Hill,  deceased,  but  that  said  claim  is 
subseauent  to  and  inferior  to  the  daim  of  this 
plaintiff.  That  the  defendants  James  M.  Kerr 
and  August  Ufferman  have  some  daim  or  in- 
terest in  said  premises  by  virtue  of  certain 
mortgage  deeds  ftom  the  defendant  Mary  J. 
Martm,  but  this  plaintiff  says  that  all  of  said 
daims  of  said  defendants  are  subseauent  to 
and  inferior  to  the  claim  of  this  plaintiff. 

"  Wherefore  plaintiff  prays  that  an  account- 
ing may  be  had  of  the  amount  due  him,  to 
wit:  $1,000  with  interest  from  the  2d  day  of 
March,  A.  D.  1869.  that  the  court  find  and 
decree  tliat  plaintifrs  daim  is  prior  to  and  sn- 


Kora.— The  above  decision  Is  in  accordance  with 
•tne  tendencj  of  modem  decisions  to  regard  a  real 
estate  mortgaflre  as  personalty  rather  than  as  an 
Interest  In  land,  as  It  holds  that  the  limitation  ap- 
plicable Is  that  as  to  **8peoialtles**  rather  than  that 
as  to  **reoovery  of  the  tttle  or  possession  of  real 
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property***  there  befav  no  ezprsai  psovWon  ef 
statute  In  relation  to  mortgages. 

As  to  the  effect  of  a  statatory  bar  of  the  prinei- 
pal  debt  OB  the  right  to  foreclose  a  mortgage  er 
deed  Of  trust  seonrlng  It*  see  noU  to  Knlpy.  Koly 
(Kan.)aL.R.A.m 
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.perior  to  that  of  all  of  said  defeDdanU,  and 
tliat  in  default  of  payment  of  the  amount  so 
found  due  within  a  abort  time  to  be  named  by 
4be  court  that  the  said  real  estate  herein  de- 
scribed may  be  adiudged  to  the  appraised,  ad- 
'vertised  and  sold,  and  the  money  arising 
therefrom  be  first  applied  to  the  payment  of 
-«aid  sum  of  $1,000,  with  interest  as  found  due 
this  plaintiff." 

To  this  petition  defendants  below  filed  the 
following  demurrer,  omitting  the  caption  here: 

"Defendants  demur  to  the  petition  of  plain- 
Ttiff  for  the  following  reasons: 

**  First— Thai  the  plaintiff  has  not  legal  ca- 
:pacity  to  sue. 

'*  jSeeond—Thtit  there  is  a  defect  of  parties 
'defendant. 

••r/«><f— That  the  petition  does  not  state 
:f  acts  sufficient  to  constitute  a  cause  of  actloo." 

This  demurrer  was  oven'ulcd  and  an  an- 

-swer  filed  pleading  the  statute  of  limitations, 

4ind  ayerring  that  ihe  action  was  not  brought 

within  fifteen  years  after  the  cause  of  action 

^Accrued. 

A  demurrer  to  this  answer  was  filed  by 
plaintiff  below,  and  in  the  circuit  court  the  de- 
murrer to  the  petition  was  overruled,  and  the 
"demurrer  to  the  answer  was  sustained,  to  all 
x>f  which  proper  exceptions  were  taken. 

The  case  was  tried  in  the  circuit  court  upon 
the  issues  tendered  by  other  parts  of  the  an- 
swer, and  a  finding  of  facts  made  separate 
from  the  conclusions  of  law,  which  finding  of 
facts  and  conclusions  of  law  are  as  follows: 

••First,  that  on  March  2, 1868,  Thomas  Hill, 
-then  in  full  life,  but  since  deceased,  was  the 
owner  of  the  premises  descril)ed in  the  petition 
in  fee  simple;  that  on  bald  date,  the  said 
Thomas  Hill  executed  and  delivered  to  Ellis 
H.  Elifls,  plaintiff's  intestate,  the  mortgage 
-deed  referred  to  in  the  petition,  whereby  he 
•conveyed  to  Ellis  H.  Elias,  his  heirs  and  as- 
signs forever,  the  premises  so  in  the  petition 
-described;  that  said  mortgage  had  a  condition 
thereunder  written,  that  said  mortgage  was 
•executed  and  delivered  to  secure  the  payment 
-of  a  certain  promissory  note  made  by  said 
mortgagor  at  the  date  of  said  mortgac^e,  pay- 
able to  the  order  of  said  plaintiff's  intestate 
for  the  sum  of  $1,000,  due  and  payable  one 
year  after  date,  to  wit,  on  the  6th  day  of 
^arch,  1869;  that  said  mortgage  was  duly  re- 
corded in  the  records  of  mortgages  of  said  Qalia 
<x)unty,  where  said  premises  were  situate,  on 
the  18th  day  of  February,  1869,  and  became  a 
lien  on  the  said  premises  described  therein  and 
-in  said  petition;  that  said  note  and  mortgage 
were  made  and  executed  for  the  full  and  bona 
-fide  indebtedness  of  $1,000,  payable  by  said 
Thomas  Hill  to  plaintiff's  intestate,  according 
to  the  tenor  and  effect  of  said  promissory  note 
referred  to  in  the  condition  of  said  mortgage; 
that  the  said  indebtedness  so  referred  to  in  the 
■condition  of  said  mortgage  has  never  been  paid 
•or  discharged, and  said  mortgage  has  never  been 
-released,  but  still  stands  as  an  existing  and  un- 
satisfied  mortgage  deed,  and  that  the  defendants 
cow  own  and  bold  title  fee  to  said  premises  from 
•fiaid  Thomas  Hill,  the  mortgagor,  subject  to 
whatever  rights  the  plaintiff,  as  the  representa- 
tive of  the  deceased  mortgagee  has  therein  by 
reason  of  said  unsatisfied  mortgage;  that  the  said 
Charles  E.  Lydecker  is  the  diuy  appointed  and 
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acting  administrator  de  bonis  von  of  said  estate, 
and  has  been  duly  made  party  plaintiff  herein 
in  place  and  stend  of  Richard  *T.  Morrison. 
That  the  amount  named  in  the  condition  of  said 
mortgage  as  the  sum  to  be  secured  thereby,  in- 
cluding interest,  the  court  finds  to  be  on  the 
first  day  of  this  term  of  this  court,  to  wit» 
February  25,  1891,  the  sum  of  $2,819. 

*'Tbe  court  upon  the  facts  so  as  aforesaid 
found,  finds  as  matters  of  law,  that  the  plain- 
tiff has  the  right  to  maintain  his  said  action, 
and  is  entitled  to  the  relief  prayed  for,  and  in 
his  petition  demanded,  to  wit,  to  a  Judgment 
ordering  the  sale  of  said  premises  in  the  peti- 
tion described  for  the  payment  of  the  amount 
so  found  due  on  the  sum  named  in  the  condi- 
tion of  said  mortgage  deed. 

''It  is,  therefore,  ordered  and  adjudged  that 
unless  the  said  defendants  pay  the  sum  to  be 
paid  in  ten  days,  an  order  of  sale  issue  to  the 
sheriff  of  this  county  commanding  him  to 
cause  the  land  and  tenements  in  the  petition 
described  to  be  appraised,  advertised,  and  sold 
according  to  law,  and  that  he  bring  the  pro- 
ceeds of  such  sale  into  court  at  the  term  next 
of  this  court  to  which  time  this  case  is  con- 
tinued, to  which  finding  and  conclusions  of 
law  as  herein  found  and  set  forth,  and  to  the 
judgment  and  order  of  the  court  in  ordering  a 
sale  of  said  premises,  the  said  defendants  then 
and  there  excepted,  and  said  exceptions  were 
made  a  part  of  the  record." 

Judgment  having  been  rendered  in  favor  of 
the  plaintiff  below,  the  case  is  brought  hero 
by  plaintiffs  in  error,  defendants  below,  to  re- 
verse the  judgment  of  the  circuit  court 

Mr,  A*  J.  Greene*  for  plaintiffs  in  error: 

In  all  cases  to  recover  the  debt  secured  by 
mortgage  a  sale  of  the  mortgaged  premises 
shall  be  ordered. 

8  Curwen,  Stat,  at  L.  f^  1996. 

A  mortgage  is  a  mere  security  for  the  pay- 
ment of  and  a  mere  incident  to  the  debt. 

SwarU  v.  Leist,  18  Ohio  St.  419;  I^eslin  t. 
Wells,  Fargo  dh  Go.  104  U.  S.  440,  26  L.  ed. 
807;  Terrdl  v.  AUison,  87  U.  S.  21  Wall.  298, 
22  L.  ed.  635. 

Therefore  if  the  mortgagor  remains  in  pos- 
sef^sion  of  the  mortgaged  premises  or  not,  he 
holds  the  legal  title  and  not  the  mortgagee. 

Martin  v.  Alter,  42  Ohio  St.  94. 

This  action  is  the  same  in  object  as  the  ac- 
tion on  the  judgment  of  a  lien  bolder,  to  sell 
the  premises  on  which  the  lien  rests  to  pay  the 
judgment. 

Peck  V.  Jenness,  48  U.  8.  7  How.  620.  12  L. 
ed.  844. 

The  term  "foreclosure"  is  still  applied  to 
the  process  but  it  is  evidently  a  misnomer 
when  used  to  describe  the  effect  produced  on 
the  mortgagor's  interest.  No  equity  of  re- 
demption is  foreclosed  or  cut  off  but  a  legal 
estate  is  taken  from  the  mortgagor  and  trans- 
ferred to  the  purchaser.  The  mortgagee  is 
permitted  to  buy  the  land  at  the  sale,  and  may 
thus  acquire  it  not  as  mortgagee  (as  object  of 
his  action)  but  as  purchaser  at  the  sale. 

8  Pom.  Eq.  Jur.  §1190. 

Can  there  be  any  doubt  which  period  of 
limitation  can  apply,  or  under  which  section 
this  class  of  actions  come.    Id.  g  49b0. 

When   in    possession    the   mortgagor  has 
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twenty  ODe  years  to  redeem.  TLe  suit  to  re- 
cover'od  the  mortgage  must  be  brought  in 
fifteen  years,  that  U  to  recover  the  debt  and 
secure  sale  of  the  security  to  satisfy  it,  if  not 
paid  in  a  short  day  to  be  fixed  b^  the  court,  if 
not  done  in  fifteen  years,  bis  right  to  put  the 
property  to  sale  is  lost  by  limitation.    Ibid, 

A  contract  in  writing  under  seal  is  called  a 
specialty  or  deed. 

1  Bouvier,  Inst.  pi.  874;  Bishop,  Cont.  §  105; 
Fisher  v.  Mossman,  11  Ohio  St.  42;  1  Nash,  PI. 
&  Pr.  4th  ed.  724;  Neu)man  v.  DeLorimer, 
19  Iowa,  244:  L<yrd  v.  Morris,  18  Cal.  482; 
Day  V.  Baldwin,  84  Iowa,  880;  Morrison  y. 
Martin,  28  Ohio  L.  J.  246;  Martin  t.  Alter, 
supra;  Horkrader  t.  Leihy,  4  Ohio  St  612; 
Moore  v.  Bvmet,  11  Ohio,  888;  "Morris  v. 
Way,  16  Ohio,  469;  Baird  v.  Kirtland,  8  Ohio, 
21;  mU  V.  West,  Id.  222,  81  Am.  Dec.  442. 

Mr,  A«  L.  Roadarmour  for  defendant  in 
error. 

Bnrketf  «7.»  delivered  the  opinion  of  the 
court: 

The  principal  error  relied  upon  is,  that  the 
circuit  court  erred  in  sustaining  the  demurrer 
to  so  much  of  the  answer  as  pleads  the  fifteen 
years  statute  of  limitations,  and  in  overruling 
the  demurrer  to  the  petition. 

The  first  and  second  causes  of  demurrer  were 
not  well  taken,  and  Were  properly  overruled. 
A  court  in  this  state  cannot  take  judicial  no- 
tice of  the  laws  or  courts  of  another  state.  If 
there  is  no  such  court  as  the  surrogate  court 
of  New  York  city,  having  jurisdiction  of  pro- 
bate matters,  such  fact  should  be  made  to  ap- 
pear by  answer.  Upon  demurrer,  the  facts  m 
that  behalf  set  up  in  the  petition,  must  be  taken 
as  true. 

The  demurrer  as  to  the  statute  of  limitations 
raises  a  more  difficult  question.  Section  4977 
provides  that:  "An  action  for  the  recovery  of 
the  title  or  possession  of  real  property  can  only 
be  brought  within  twenty  one  years  after  the 
cause  of  such  action  accrues." 

Section  4980  provides  that  an  action  upon  a 
specialty,  or  an  agreement,  contract,  or  prom- 
ise in  writing,  may  be  brought  within  nfteen 
years  after  the  cause  of  action  accrues. 

Defendant  in  error  contends  that  the  case 
comes  within  section  4977,  while  the  plaintiff 
in  error  contends  that  it  comes  within  section 
4980. 

As  to  which  is  right,  can  only  be  determined 
by  ascertaining  the  character  of  the  action,  as 
made  by  the  petition.  If  it  is  an  action  for 
the  recovery  of  the  title  or  possession  of  real 
estate,  it  falls  within  the  provisions  of  section 
4977;  but  if  it  is  an  action  on  a  specialty,  or 
on  agreement,  contract,  or  promise  in  writing; 
it  falls  within  section  4980. 

That  the  petition  is,  both  in  form  and  sub- 
stance, a  petition  for  the  foreclosure  of  a  mort- 
gage and  sale  of  mortgaged  premises,  cannot 
be  questioned;  and  both  the  finding  of  facts 
and  judgment  of  the  court  are  in  line  with  the 
petition. 

But  it  is  urged  that  such  a  proceeding  is  an 
action  for  the  recovery  of  the  title  or  posses- 
sion of  real  estate,  as  in  the  end  the  result  of 
the  proceeding  is  to  deprive  the  mortgagor  of 
the  lands. 

This  leads  us  to  an  inquiry  as  to  the  legal 
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effect  of  a  mortgage,  and  of  a  proceeding  t» 
enforce  the  same  by  action  in  court. 

A  mortgage  of  real  estate  is  regarded,  in 
equity,  as  a  mere  security  for  the  performance 
of  its  conditions  of  defeasance,  and  where  that 
condition  is  the  payment  of  a  debt,  the  secur 
ity  is  regarded  as  an  incident  of  the  debt 
Bwartz  v.  Leist,  13  Ohio  St.  419. 

The  mortgage  being,  in  equity,  regarded  a» 
a  mere  security  for  the  debt,  the  legal  title  to 
the  mortgaged  premises  remains  in  the  mort- 
gagor, as  against  all  the  world,  except  the 
mortgagee,  and  also  as  against  him  until  con- 
dition broken,  but  after  condition  broken  the 
legal  title,  as  between  mortgagor  and  mort- 
gagee, is  vested  in  the  mortgagee.  AUen  v. 
Everly,  24  Ohio  St.  97;  Ely  v.  MeQuire,  ^ 
Ohio,  223;  Hibhs  v.  Union  Cent.  L,  Ins.  Co.  40 
Ohio  St.  548,  559;  Martin  v.  Aiter,  43  Ohio 
St  94. 

A  mortgage  in  its  origin  was  in  reality  what 
it  still  purports  to  be,  an  absolute  sale  of  the 
lands  by  the  mortgagor  to  the  mortgagee,  sub- 
ject to  be  determined  by  performance  of  the 
conditions  contained  in  the  mortgage  within 
the  time  therein  specified,  and  upon  failure  to 
perform  by  the  day  named,  the  title  to  tho 
lands  became  absolute  in  the  mortgagee.  On 
condition  broken,  the  only  remedy  of  the  mort- 
gagee was  to  take  the  lands  for  the  debt» 
peaceably  if  possible,  otherwise,  by  ejectment 

Later  on  courts  of  chancery  began  to  regaid 
the  mortgage  as  a  mere  security  ^or  the  debt, 
and  to  grant  relief  to  the  mortgagor  by  allow- 
ing him  a  certain  time,  to  be  fixed  by  the  chan- 
cellor, usually  six  months,  in  which  to  pay  the 
debt  and  redeem  the  land;  the  decree  in  such 
cases  provided  that  in  case  the  mortgagor 
should  fail  to  pay  the  debt  within  the  time  so 
fixed,  that  his  right  to  redeem  should  be  for- 
ever cut  off  and  barred,  or  as  it  was  usually 
expressed,  foreclosed.  Ohio  Forms  and  Prac- 
tice, by  Wilcox,  2d  ed.  794. 

Upon  his  failure  to  pay  the  debt  within  the 
time  so  fixed,  the  mortgagee  became  the  abso 
lute  owner  of  the  lands  in  fee,  and  thereby  tiie 
debt  was  discharged. 

Still  later  on,  and  about  the  beginning  of  the 
present  century,  courts  of  chancery,  by  de- 
grees, adopted  a  further  rule  of  practice, 
whereby  the  mortgagee  was  allowed,  at  bis 
election,  to  either  foreclose  his  mortgage  and 
take  the  land  for  the  debt,  or  to  ha>^e  the  mort- 
gage foreclosed,  the  equity  of  redemption  cut 
off.  and  then  have  a  master  sell  the  land  by  or- 
der of  the  court,  and  applv  the  proceeds  to  the 
payment  of  the  debt,  remfering  any  surplus  to 
the  mortgagor,  and  in  case  of  a  deficiency  have 
execution  aw^arded  in  his  favor  therefor. 

This  rule  of  practice  of  the  courts  of  chan 
eery  ordering  a  sale  of  the  mortgaged  premises,, 
met  with  so  much  favor  that  in  many  of  the 
states  it  was  enacted  into  statute. 

In  England,  bv  Statutes  15  and  16  Vict 
chap.  86,  ^  48,  the  court,  at  the  request  of 
either  party  to  a  foreclosure  suit,  may  direct  a 
sale  of  the  mortgaged  property  instead  of  de- 
creeing a  strict  foreclosure. 

In  our  own  state,  the  right  to  foreclose  a 
mortgage  after  condition  broken,  either  by  a 
strict  foreclosure,  or  by  a  foreclosure  and  s^e 
of  the  mortgaged  property,  continued  down  to 
the  adoption  of  the  Code  of  Civil  Procedure  ia 
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1868.  By  section  874  of  ibe  Oode,  now  sectloo 
^6816,  Revised  Statutes,  it  is  provided  that: 
^'Wben  a  mortgage  is  foreclosea,  a  sale  of  the 
premises  shall  be  ordered."  This  prohibits  a 
strict  foreclosure  in  this  state,  and  now,  after 
•condition  broken,  if  the  mortgagee  appeals  to 
the  courts  to  enforce  his  mortgage,  he  must 
•elect  between  two  remedies,  tie  may  sue  for 
the  recovery  of  the  possession  of  the  land  ia  a 
real  action  in  the  nature  of  ejectment,  usin^ 
Us  mortgage  to  prove  his  title;  or,  he  may  sue 
"for  a  foreclosure  of  his  mortgage,  and  a  sale  of 
Cbe  mortgaged  premises. 

After  condition  broken,  the  title  is  vested  in 
the  mortgugee,  as  between  him  and  the  mort- 
l^gor,  and  as  the  right  of  the  mortgagee  to  re- 
<x>ver  the  possession  of  the  land  by  ejectment 
Always  existed  at  common  law,  and  has  not 
been  taken  away  by  statute,  it  still  exists  in 
this  state.  HeighDay  v.  Pendleton,  15  Ohio, 
-785;  Allen  v.  Everiy,  24  Ohio  8t.  97;  Htbba  v. 
Union  Cent.  L.  Ine,  Co.  40  Ohio  St.  648-559. 

If  such  right  does  not  exist,  then  it  must  be 
•clear  that  an  action  on  a  mortgage  is  not  a  di- 
rect proceeding  for  the  recovery  of  title  or  pos- 
-session  of  real  estate.  Is  title  or  possession  re- 
covered in  such  an  action  indirectly,  or  at  all? 
Oonceding  such  right  of  ejectment  to  exist,  as 
"we  do,  what  is  the  result? 

In  case  of  a  strict  foreclosure  in  chancerv,  if 
the  mortgagee  was  out  of  possession,  his  fore- 
closure had  no  further  effect  than  to  cut  off  the 
right  to  redeem,  and  after  foreclosure  he  was 
«till  compelled  to  bring  ejectment  to  obtain 
possession.  Button  t.  Stone,  2  Atk.  101;  Ohio 
jP'orms  and  Practice,  by  Wilcox,  dd  ed.  795, 
note  a, 

A  strict  foreclosure  was,  therefore,  in  no 
4Bense  a  recovery  of  either  title  or  possession, 
because  he  already  had  the  title  vested  in  him, 
«nd  the  strict  foreclosure  did  not  give  him  pos- 
session. 

The  same  is  true  of  a  foreclosure  and  sale 

vnder  the  code.    The  right  to  redeem  is  cut 

-off  by  the  foreclosure,  but  no  title  is  thereby 

recovered  bv  the  mortgagee,  because  the  title, 

4UB  between  him  and  the  mortgagor,  is  already 

in  the  mortgagee.    Ko  possession  is  thereby 

recovered,  because  a  strict  foreclosure  did  not 

4i ward  possession.    Some  attornevs  i  m properly 

incorporated  into  the  decree  for  foreclosure  an 

*order  for  a  writ  of  possession.    An  instance  of 

the  kind  is  mentioned  in  the  case  of  AUen  v. 

Everly,  24  Ohio  St.  109.    The  authorities  are, 

bowever,  against  such  practice.    Lfinsing  v. 

GoOet,  9  Cow.  846;  Button  v.  8tone,  2  Atk. 

101. 

The  sale  ordered  and  made  by  virtue  of  the 
•code,  is  only  an  additional  step  added  to  a  strict 
foreclosure  (and  not  a  change  of  the  nature  of 
the  action),  and  thereby  a  transfer  is  made  of 
the  title  and  possession  of  both  mortgagor  and 
jnortgagee  to  a  purchaser  for  value.  The  deed 
ot  the  sheriff  as  completely  transfers  to  the 
purchaser  the  title  and  right  of  possession  as 
'would  a  joint  deed  made  by  both  mortgagor 
«nd  mortgagee.  In  such  case,  instead  of  a  re 
covery  of  title  or  possession  by  the  mortgagee, 
«11  tide  and  possession  already  in  him,  under 
the  mortj!;age,  is  transferred  to  the  purchaser. 

True,  m  case  the  mortgagee  buys  in  the  land 
Ml  the  sale  made  by  the  sheriff,  the*  land  is  trans- 
-ferred  to  him  by  the  sheriff's  deed,  but  such 
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transfer  is  to  him  as  a  purchaser  and  not  as  a 
mortgagee.  In  such  case  the  morteagee  no 
more  recovers  the  title  or  possession,  than 
would  a  purchaser  who  is  a  stranger  to  the 
suiL 

A  sale  on  foreclosure  is  no  more  a  recovery 
of  title  or  posse8<«ion  than  a  sale  made  by  or- 
der of  court  to  satisfy  mechanic's  liens,  or 
judgment  liens. 

It  is  therefore  clear  that  an  action  for  the 
foreclosure  of  a  mortgage  and  sale  of  mort- 
gaged premises  is  not  an  action  for  the  recov- 
ery of  the  title  or  possession  of  real  property, 
and  the  limitatiou  provided  for  lo  seciion  4977 
does  not  apply  thereto. 

Does  the  limitation  provided  for  in  section 
4980  apply  to  such  action? 

Blackstone  in  his  Commentaries,  vol.  2,  page 
485,  says:  "Debts  by  specialty,  or  special  con- 
tract, are  such  whereby  a  sum  of  mouey  be- 
comes, or  is  acknowledged  to  be,  due  by  deed 
or  instrument  under  seal."  See  also  7)fler  v. 
Winslow,  15  Ohio  St.  864. 

Again  a  specialty  is  defined  to  be,  "An  obli- 
gation or  contract  under  seal;  an  instrument 
sealed  and  delivered."  22  Am.  &  £ng.  £ncy- 
clop.  Law,  905. 

In  the  case  of  StockweU  v.  Coleman,  10  Ohio 
St.,  the  court  says  on  page  40,  that  '*the  term 
'specialty,'  in  the  strict  and  early  use  of  the 
word,  was  regarded  as  only  applicable  lo  bonds, 
deeds,  or  other  instruments  under  seal." 

In  the  case  of  Marriott  v.  Thompeon,  Willes 
Report,  the  court  says  on  page  189:  "When- 
ever a  man  by  deed  obliges  himself  to  pay  mon- 
ey to  another,  it  is  a  debt  by  specialty." 

A  mortgage  is  an  instrument  whereby  a  debt 
or  duty  is  acknowledged  to  be  due  or  owing  to 
another,  and  very  often  an  airrecment,  contract, 
or  promise  in  writing,  is  also  contained  there- 
in. In  1868,  when  the  mortgage  in  question 
was  executed,  the  law  reouircd  a  mortgage  to 
be  under  seal,  that  is,  sealed  and  delivered. 

It  is,  therefore,  clear  that  a  mortgage  is  a 
specialty,  and  that  an  action  for  the  foreclosure 
thereof,  and  sale  of  the  premises,  comes  within 
the  provisions  of  section  4980,  and  is  barred  in 
fifteen  years  after  the  cause  of  action  accrued, 
unless  extended  by  virtue  of  the  provisions  of 
section  4992.  No  such  extension  of  time  ap- 
pears in  this  case,  and  it  therefore  follows  that 
the  circuit  court  erred  in  overruling  the  third 
cause  of  demurrer  to  the  petition  and  in  sus- 
taining the  demurrer  to  so  much  of  the  answer 
as  pleads  the  statute  of  limitations,  and  in  the 
ludgment  rendered  against  the  defendants  be- 
low. 

The  case  of  Longteortk  v.  Taylor,  2  Cin. 
Sup.  Ct.  Rep.  89.  which  seems  to  regard  the  limi- 
tation in  such  cases  to  be  twenty-one  years,  is 
very  meagerly  reported,  and  there  is  some  er- 
ror or  mistake,  either  in  the  report  of  the  case 
or  in  the  decision  thereof.  The  syllabus  is  cer- 
tainly not  now  law  in  this  state. 

The  case  of  Fisher  v.  Mossman,  11  Ohio  St. 
42,  correctly  holds  that  the  bar  of  the  note,  or 
other  instruments  secured  by  mortgage,  does 
not  necessarily  bar  an  action  on  the  mortgage. 
The  case  did  not  show  that  the  action  was  com- 
menced more  than  fifteen  years  after  it  accrued, 
and  also  fails  to  show  that  the  fifteen  years'  stat 
ute  was  pleaded  against  the  action  on  the  mort* 
gage.    The  only  statute  which  the  opinion  of 
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the  court  mentioDs,  is  the  four  years'  statute  in 
favor  of  adminisirators. 

The  case  does  not  decide  that  the  statute  of 
tweutyoDe  years  applies  to  an  action  for  the 
foreclosure  of  a  mortgage. 

Neither  does  the  case  of  Bailey  y,  Smith,  14 
Ohio  8t.  896, 411,  84  Am.  Dec  885,  so  decide. 
Both  of  these  cases  have  often  been  cited  as 
holding  that  an  action  for  the  foreclosure  of  a 
mortgage  and  sale  of  mortgaged  premises.  Is 
not  barred  short  of  tweDty  one  years:  but  a 
sareful  examination  of  these  cases  will  show 
that  no  8uch  question  is  decided  in  either  of 
them. 

A  mortgage  may  be  made  to  secure  an  ac- 
count, and  an  action  on  an  account  may  be 
barred  in  six  years,  while  the  action  on  the 
mortgage  would  not  be  barred  short  of  fifteen 
years. 

The  payment  of  the  account  would  extin- 
guish the  right  of  action  on  the  mortgage,  and 
in  an  action  for  the  foreclosure  of  the  mort- 
gage after  action  on  the  account  is  barred,  the 
presumption  of  payment  of  the  account  aris- 


ing from  the  lapse  of  time,  might  be  naed  a» 
an  item  of  evidence  to  prove  payment,  bat 
such  presumption  would  not  be  conclosrveftiMl 
might  be  overcome  by  satisfactory  proof  show- 
ing that  in  fact  such  account  remaioa  unpakL 
In  such  case  the  lapse  of  six  years  is  not  the 
equivalent  of  payment.  The  condition  of  the- 
mortgage  is  for  payment  of  the  account,  sjid 
not  for  its  bar  by  the  statute  of  limitatioDS. 
AUeti  V.  Everly,  24  Ohio  St.  97;  BimU  v.  Jan^^ 
don,  16  Ohio  St.  498. 

But  when  a  note  is  secured  by  the  mortgage, 
the  statute  of  limitations  as  to  both  is  the  same; 
and  therefore  the  mortgage  will  be  avaUable^ 
as  a  security  to  the  note  in  an  action  for  fore- 
closure and  sale  until  the  note  shall  be  either 
paid  or  barred  by  the  statute;  but  in  such  caae 
an  action  for  foreclosure  and  sale  cannot  be 
maintained  on  the  mortgage  after  an  action  os^ 
the  note  shall  be  barred  by  the  statute  of  limi- 
tations. 

The  Judgment  of  the  Circuit  (hurt  ie  resened^ 
and  Judgment  rendered  on  the  findings  of  facl» 
in  favor  of  defendants  below. 
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!•  A  reeeiver  of  a  foreign  corporation 
appointed  at  its  domicil.  to  whom  all  the 
assets  of  the  corporation  have  been  asslfrned  as 
fully  08  can  be  done  in  accordanoe  with  a  decree  of 
the  court,  may  be  allowed  to  Intervene  in  Massa- 
chusetts and  be  heard  in  a  prooeedlnff  for  the  ap- 
pointment of  a  receiver  of  the  property  of  the 
corporation  found  within  the  latter  state. 

8.  The  legral  title  to  the  80  per  oent  of 
assessment  received  by  local  branches 
of  ths  order  of  iron  hall,  which  they  are 
allowed  to  retain  as  a  reserve  fund,  which  by  the 
law  of  the  order  is  declared  to  be  the  property  of 
the  supreme  sitting  and  subject  to  Its  control  at 
all  times,  and  which  is  to  be  called  for  in  its  an- 
nual installments  after  the  period  of  six  years 
and  six  months,  is  like  the  other  80  per  oent  which 
is  paid  over  Immediately  in  the  supreme  sittln«r« 
althou;rh  the  possession  is  for  the  time  retained 
by  the  branches.   • 

8*  A  receiver  of  the  property  in  Massa- 
chusetts of  a  benefit  society  incorpo- 
rated in  Indiana  may,  by  the  exercise  of 
comity,  be  ordered,  after  paying  hla  charges  and 
expenses  and  the  expenses  of  the  suit,  to  pay  over 
the  balance  to  a  receiver  in  Indiana,  where  the 
courts  of  both  states  have  adopted  the  same  prin- 
oi  pies  governing  the  distribution  of  the  fund,  and 
it  appears  by  the  decree  of  the  Indiana  court 
that  It  will  admit  the  proof  of  claims  against  the 


funds  made  in  the  Massachusetts  oonrt. 
it  regularly  certifies  them,  subject  to  such 
vision  in  Indiana  aa  Justice  may  seem  to  tli» 
court  to  require,  and  will  distrfbote  the  foiMi 
so  that  benefit  certificate  members  in  Mawanhn- 
setts  will  receive  the  same  proportionate  divideoA 
as  members  in  Indiana  and  other  atatea 

(April  le,  ISOU 

APPEALS  by  petitioners  from  orders  of  the 
Superior  Court  for  Woroeeter  County, 
made  pending  proceediogs  for  the  settlement 
of  the  affairs  of  the  subordinate  lodges  of  the 
Order  of  Iron  HaU  situated  in  Massachusetts 
by  means  of  a  Massachusetts  receiver  ref  usiog^ 
to  permit  petitioners,  who  were  the  Indiann  re- 
ceiver, and  alleged  creditors  living  in  Massa- 
chusetts, to  intervene  and  be  heard  in  the  pro- 
ceedings.   Eevereed. 

The  case  sufficient  appears  in  the  opinion. 

Meeere.  Oeorg^  lYed.  Williams  sod  G» 
W«  Anderson*  for  appellants: 

The  appointment  or  a  receiver  under  the 
general  equity  powers  of  the  court  determines 
no  right,  changes  no  lien,  dissolves  no  attach- 
ment. 

Uutiba/rd  t.  Hamilton  Bank,  7  Met.  840. 

The  effect  of  the  appointment  of  a  receiver 
is  not  to  oust  any  party  of  his  right  to  the 
property,  but  merely  to  retain  it  for  the  beoe6t 
of  the  party  who  may  appear  to  be  entitled  to 
it;  and  when  the  party  entitled  to  the  estate- 
has  been  ascertained,  the  receiver  will  be  con- 
sidered as  his  receiver. 

Quiney,  M.  db  P.  R  Oo,  ▼.  Eumphreyt^  148^ 


NOTS.— The  exercise  of  oomltv  toward  a  reoelver 
appointed  in  another  state  while  ffuardiny  the 
rightB  of  local  creditors,  is  well  illustrated  in  the 
above  caae  by  the  direction  to  a  local  receiver  to 
torn  over  assets  for  distribution  to  the  receiver  in 
another  state.  The  case  shows  the  modem  liberal 
tendency  toward  recognition  of  foreign  receivers 
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so  far  as  it  can  be  done  without  prejndloe  to 
rights  of  local  creditors. 

For  a  review  of  the  authorities  as  to  the  rights  or 
a  receiver  as  to  property  ontslde  of  the  Jorisdio* 
tion  in  which  he  Is  appointed  Including  his  right- 
to  bring  suit,  see  note  to  GUman  v.  Hudson  Bl\ 
Boot  A  8hoe  Mfg.  On.  (Wis.)  ants,  fiS. 


See  also  24  L.  R.  A.  815;  25  L.  R.    A.  739;  32  L.  R.  A.  311 ;  41  L.  R.  A.  8«7. 
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U.  8.  82, 97, 86  L.  ed.  632,  687;  Union  Bank  qf 
Chicago  y  Bank  of  Kansas  City,  186  U.  8.  223, 
286,  84  L.  ed.  841,  846;  Dan.  Ch.  Pr.  5th  ed. 
♦1742;  Kerr,  Receivers,  168,  159:  State  y. 
Jiailroad  Comrs.  41  N.  J.  L.  235;  WilHhk  v. 
Jiorris  Caned  db  Bkg.  Go,  4  N.  J.  Eq.  877;  Kin- 
€aid  ▼.  Dwinelle,  69  N.  T.  548;  First  National 
Bank  of  Bethel  v.  National  Pahgvioque  Bank, 
81  U.  S.  14  Wall.  883,  20  L.  ed.  840. 

Doubtless  a  receiver  for  a  foreign  corpora- 
tion may  be  appointed  on  application  of  proper 
parties  in  interest,  for  the  purpose  of  preserv- 
ing  property  in  dan|2:er  of  waste  or  dissipation, 
althougb  even  in  these  cases  the  courts  move 
^itb  exceeding  caution. 

See  Redmond  v.  Hoge,  8  Hun,  171;  High, 
Beceivers,  §  305;  Hamilton  ▼.  Accessory  Transit 
Co.  26  Barb.  46;  Murray  v,  Vanderhilt.  89 
Barb.  141;  DeBemer  v.  Drew,  57  Barb.  488. 

A  court  of  equity  acts  in  personam  ov\y,  and 
has  no  power  to  act  in  rem,  except  under  spe- 
cial statutory  authority. 

See  8purr  v.  ScotiHe,  8  Cush.  578;  Feich  v. 
Hooper,  119  Mass.  52;  McCann  v.  Bandall,  147 
Mass.  81,  and  cases  cited;  Wilson  y.  Martin 
Wilson  Automatic  Fire  Alarm  Co.  149  Mass. 
24,  8  L.  R.  A.  809,  151  Mass.  515;  Atlas  Bank 
V.  Nahant  Bank,  23  Pick.  4«8;  8  Pom.  Eq. 
Jur.  §  1817;  1  Pom.  Eq.  Jur.  ^§  134,  185, 170; 
Booih  V.  Clark,  58  U.  S.  17  How.  822,  15  L. 
ed.  164. 

We  caD  find  no  case  of  a  receivership  for 
distribution  in  accordance  with  iosolveocy 
principles,  except  under  statutory  authority. 

Quincy,  M,  db  P.  R,  Co.  v.  Humphreys,  su- 
pra; Qaither  y.  Stockbridge,  67  Md.  222;  8 
Pom.  Eq.  Jur.  §  1817;  IPom.  Eq.  Jur.  §§  184, 
186. 170. 

The  appointment  of  a  receiver  to  collect  the 
fund  in  this  commonwealth  may  be  sustained 
afi  an  equitable  proceeding  to  facilitate  the  set- 
tlement of  the  affairs  of  an  insolvent  corpora- 
tion in  the  state  under  whose  laws  that  corpo- 
ration was  created. 

Life  A9S0.  of  America  v.  Bundle,  103  U.  8. 
222,  26  L,  ed.  337;  Parsons  v.  Charter  Oak  L, 
Ins.  Co.  31  Fed.  Rep.  805;  Fry  v.  Charter  Oak 
L.  Ins.  Co.  Id.  197;  Weingartner  v.  Charter 
Oak  L.  Ins.  Co.  32  Fed.  Rep.  314;  yfilliam^ 
▼.  BinUrmeisier,  26  Fed.  Rep.  889;  National 
Trust  Co.  of  New  York  y.  Miiler,  33  N.  J.  Eq. 
165;  Hurd  y.  Elizabeth,  41  N.  J.  L.  1. 

Those  who  deal  with  a  foreign  corporation 
subject  themselves  to  the  laws  of  the  govern- 
ment which  creates  that  corporation. 

Canada  Southern  R.  Co.  v.  Oebhard,  109  U. 
8.  527,  27  L.  ed.  1020. 

Failey  should  have  been  admitted  as  a  party 
ADd  a  receiver  appointed  here  for  the  purpose 
of  administering  all  the  assets  of  the  Indiana 
corporation  according  to  the  law  of  Indiana. 
The  ezistinj^  receivership  can  be  supported  on 
no  other  pnnciple  of  equitable  juris^prudence. 

Oh(tfee  V.  Fourth  Nat.  Bank  of  New  York, 
71  Me.  514,  86  Am.  Rep.  345;  Bank  of  Augus- 
ta y.  Barle,  88  U.  8.  13  Pet.  519, 10  L.  ed.  274; 
Bunyan  v.  Coster,  39  U.  S.  14  Pet.  122,  10  L. 
ed.  382;  Tombighee  R.  Co.  y.  Kneeland,  45  U. 
8.  4  How.  16,  11  L.  ed.  865. 

Mr.  Failey  is  a  statutory  receiver,  and  not  a 
mere  officer  of  a  court  of  equity  pendente  lite. 

Ind.  Rev.  Stak  1888,  ^1222,  chap.  5;  Quincy, 
M.dtP.R,  Co.  y.  Humphreys,  and  Union  Bank 
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of  Chicago  v.  Bank  of  Kansas  City,  supra; 
Gluck  &  6.  Receivers  of  Corporations,  §§  2,. 
7,  11,  p.  35.  note:  Hich,  Receivers,  §  244. 

A  receiver  who  is  also  an  assignee  under  aik 
instrument  executed  by  the  owner  of  the  prop- 
erty has  always  been  held  to  have  title  in  for- 
eign jurisdictions. 

Qrnydon  v.  Church,  7  Mich.  86;  Hazard  v. 
Duramt,  19  Fed.  Rep.  471:  Failey  v.  Talbee,. 
55  Fed.  Rep.  892. 

There  is  no  doubt  that  the  great  weight  of 
American  authority  permits  the  attachment  of 
the  &<«ets  of  a  foreign  debtor  to  hold  as  against 
the  officer  of  a  foreign  court  who  would  other- 
wise take  them  for  pro  rata  distribution. 

Taylor  v.  Columbian  Ins.  Co.  14  Allen,  358. 

The  rule  in  England  is  otherwise. 

See  5  Harvard  L.  Rev.  p.  221;  Foote,  Pri- 
vate International  Law,  2d  ed.  pp.  802-308; 
Moore  v.  Bonnell,  31  N,  J.  L.  90;  Varnum  v. 
Camp,  13  N.  J.  L.  826,  25  Am.  Dec.  476; 
Wharton,  Confl.  Laws,  §§  890.  799;  Oramton 
V.  Valido  Marble  Co.  1  L.  R.  A.  120.  60  Vt. 
291;  Ogden  y.  Saunders,  25  U.  8.  12  Wheat. 
218.  6  L.  ed.  606;  Cook  v.  Moffat,  46  U.  S.  t^ 
How.  295.  12  L.  ed.  159. 

The  American  courts,  after  a  good  deal  of 
discussion,  rejected  the  English  rule. 

Blake  Y.  WtUiams,  6  E^ck.  286,  17  Am.  Dec. 
372;  Dawes  v.  Head,  8  Pick.  128;  Holmes  v. 
Remsen,  4  Johns.  Ch.  460,  1  L.  ed.  902,  8  Am. 
Dec.  581;  Burk  v.  ATClain,  1  Hard.  &  McH. 
336;  Taylor  v.  Geary,  KIrby.  313;  Harrison  v. 
Sterry,  9  U.  S.  5  Cranch,  289.  8  L.  ed.  104; 
Taylor  v.  Columbian  Ins.  Co.  supra;  May  v. 
WannemacTier ,  111  Mass.  202;  Faulkner  y. 
Byman,  142  Mass.  58. 

No  one  ever  heard  of  a  creditor's  bill  for  the 
benefit  of  the  citizens  of  a  single  state. 

Ex  parte  Virginia,  100  U.  S.  339,  367,  25  L. 
ed.  676;  McPherson  v.  Blacker,  146  U.  8.  89, 
36  L.  ed.  878;  United  States  y.  Oruikshank,  92 
U.  S.  542,  23  L.  ed.  58^. 

A  careful  examination  of  the  authorities  dis- 
closes no  case  disallowing  the  title  of  a  foreign 
assicrnee  in  insolvency,  or  a  foreign  receiver 
for  the  purpose  of  equitable  distribution,  ex- 
cept to  respect  the  lien  of  an  attaching  creditor. 

All  that  has  been  settled  bv  the  decisions,  to 
which  we  have  been  referred  on  this  subject, 
is.  that  our  courts  will  not  sustain  the  lien  of 
foreign  assignees  or  receivers  in  opposition  to 
a  lien  created  by  attachment  under  our  own 
laws 

Runk  y.  St.  John,  29  Barb.  687. 

These  plaintiffs  by  the  very  act  of  coming' 
into  a  court  of  equity  are  estopped  from  asking 
any  iLcquitable  preference;  or,  what  is  the 
same  thing,  objecting  to  an  equal,  pro  rates 
distribution  of  the  funds  of  the  defendant  cor- 
poration. 

Foster.  Fed.  Pr.  §  248,  and  cases  cited; 
BurnJiam  v.  Bowen,  111  U.  8.  776,  28  L.  ed. 
596. 

If  Mr.  Failey's  claim  rested  merely  on  com- 
ity— if  he  had  no  assignment — it  is  good,  for 
Indiana  recognizes  the  right  of  a  foreign  re- 
ceiver to  sue  in  that  state,  if  authorized  by  the 
decree  of  the  court  appointing  him. 

Metzner  v.  Bauer,  98  Ind.  425. 

Foreign  creditors  are  treated  as  well  as  do* 
mestic  creditors  in  our  insolvency  courts. 

Seribntr  y.  Fisher,  2  Gray,  48;  Baldwin  t» 
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HaU,  68  U.  S.  1  Wall.  223.  17  L.  ed.  531; 
KeUi^  ▼•  Drury,  9  Allen,  27;  Dehon  v.  Faster, 
4  Allen,  645,  7  Allen,  57. 

The  tendency  of  modern  adjudications  is  in 
favor  of  a  liberal  extension  of  interstate  com- 
ity, and  against  a  n arrow  and  provincial  policy, 
which  would  deny  proper  e£Fect  to  judicial 
proceedings  of  sister  states  under  their  statutes 
and  rights  claimed  under  them,  simply  be- 
cause technically,  they  are  foreign,  and  not 
<iomestic. 

The  principle  is  universal  that  the  assets  of 
insolvent  corporations  are  to  be  regarded  as  a 
trust  fund  for  the  benefit  of  all  the  creditors, 
and  '*that  kind  of  diligence  hy  which  one 
creditor  of  an  insolvent  corporation  secures  to 
himself  a  prior  right  to  Its  property,  and  an 
unequal  advantage  over  other  creditors,  is  with- 
out merit,  and  more  selfish  than  just." 

Oilman  v,  Hudson  River  Boot  <&  Shoe  Mfn, 
Co,  ante,  58,  84  Wis.  60;  Boot/i  v.  Glark,  58  U. 
S.  17  How.  822,  15  L.  ed.  164,  as  explained  by 
Mr.  Justice  Shiras  in  Parsons  v.  Charter  Oak 
L,  Ins.  Co.  81  Fed.  Rep.  305;  Gluck  &  Becker, 
Receivers  of  Corporations,  §§  2,  7,  U.  and 
cases  cited;  Bockoter  v.  Life  As9o,  of  America, 
77  Va  85,  Boulware  v.  Davin.  0  L.  R.  A. 
^1,  90  Ala.  207;  Merchants  Nat,  Bank  v. 
McLeod,  88  Ohio  St.  184;  Lycoming  F,  Ins, 
Co.  V.  Wright,  65  Vt.  526;  Runk  v.  St.  John, 
^  Barb.  585. 

When  a  railroad  corporation  becomes  in- 
solvent, the  application  for  receivership  is 
based  mainly  on  the  danger  of  attachment  at 
law. 

Foster,  Fed.  Pr.  §  240,  p.  897.  §  246. 

These  receiverships  extend  through  several 
states,  and  the  property  is  under  the  jurisdic- 
tion of  various  courts.  Technically,  no  receiv- 
ership is  ancillary. 

Mercantile  Trust  Oo,  y.  Kanawha  db  0.  R. 
Co.  89  Fed.  Rep.  837;  Re  U.  S.  RoUing  Stock 
<!o.  57  How.  Pr.  16. 

But  by  comity,  questions  of  accounting,  etc., 
are  ordinarily  contested  in  only  one  court,  gen- 
^erally  the  court  first  taking  jurisdiction  and 
appointing  a  receiver,  and  after  the  decree  of 
that  court,  similar  decrees  are  entered,  practi- 
cally by  consent,  in  the  other  courts. 

Foster,  Fed.  Pr.  \  242;  Jennings  v.  Phila- 
delphia db  R.  R.  Oo,  23  Fed.  Rep.  569;  Central 
Trust  Go.  of  New  York  v.  Wabash,  St.  L.  db  P. 
R.  Co.  29  Fed.  Rep.  618;  Reynolds  Y.  Stockton, 
140  U.  S.  254,  272,  55  L.  ed.  464.  470;  Bank 
^Augusta  v.  EarU,  88  U.  8.  18  Pet.  590,  10 
L.  ed.  808. 

Mr.  LouIb  C.  Southard,  for  Hiram  Wil- 
liams etal.,  appellees: 

It  is  the  duty  of  the  courts  of  this  common- 
wealth to  so  aciminister  the  trust  in  its  charge, 
40  wit,  the  funds  belonging  to  the  order  of  the 
iron  hall  within  the  state  of  Massachusetts  and 
5uch  other  funds  as  may  hereafter  come  to  the 
Dossession  of  the  receiver  appointed  bv  the 
courts  of  this  commonwealth,  as  shall  best 
-serve  the  interests  of  the  Massachusetts  certifi- 
cate holders  as  a  whole;  and  that  the  rights  of 
these  certificate  holders  are  paramount  to  those 
-of  the  receiver  for  Indiana  or  the  receiver  for 
Massachusetts. 

FatDcett  V.  Supreme  Sitting,  Order  of  the  Iron 
Hall,  Bup,  Jud.  Court  Ct.,  opinion  unpub- 
lished. 
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Messrs.  W.  S.  B.  Hopkins,  11.  L.  Piu-ker 
and  A.  S.  Pinkerton  for  anpellee  DuswelL 

Mr.  G.  U.  Bell  for  David  Seattle  et  al.,  ap> 
pellees. 

Mr,  Oeorg^e  L.  Magi>erry  for  Libby, 
Higginbotharo  &  Dow. 

S^ssrs.  Lowell*  Stimson  &  Lowell  for 
Suffolk  Savings  Bank. 

Messrs,  Joseph  Bennett  and  Freeoajui 
Hunt  for  William  E.  Barnes  etal. 

Mr.  Prescott  Keyes  for  Joshua  B. 
Stearns. 

Field,  Ch,  J.,  delivered  the  opinion  of 

f  liA   f50UTt  * 

On  October  26,  1893,  James  F.  Failej  the 
receiver  of  the  defendant  corporation,  ap- 
pointed by  the  superior  court  of  Marion 
county,  in  the  state  of  Indiana,  presented  his 
petition  to  the  superior  court  of  this  com- 
monwealth to  be  admitted  as  a  party  re- 
spondent in  the  present  suit ;  and  he  prayed 
that  some  person  might  be  appointed  as  re- 
ceiver ancillary  to  the  proceedings  in  In- 
diana, with  the  usual  authority  to  take  pos- 
session of  all  the  property  of  the  corporation 
in  this  commonwealth,  to  collect  all  debts 
due  to  said  corporation  here,  and  that  after 
deducting  the  proper  charges  and  expenses, 
to  be  determlncMl  b^  the  superior  court  here, 
said  ancillary  receiver  should  be  ordered  to 
**pay  over  to  said  Failey,  receiver,  for  dis- 
tribution to  the  membership  of  the  said  order, 
including  the  citizens  of  this  state,  said 
funds :  provided,  that  before  sucli  remittance 
be  made  this  court  reserves  the  right  to  re- 
quire assurances  from  the  Marion"  superior 
court,  aforesaid,  that  upon  the  receipt  of  said 
funds,  and  in  making  the  distribution,  all 
citizens  of  this  state,  members  of  said  order, 
or  creditors  thereof,  shall  be  entitled  to  re- 
ceive as  much,  ratably,  in  proportion  to  their 
several  claims,  as  the  citizens  of  Indiana,  or 
any  other  state."  This  petition  was  denied 
by  the  superior  court  here,  and  Mr.  Fatley 
appealed  to  this  court.  On  December  31, 
1898,  Joshua  B.  Steams  filed  in  the  superior 
court  his  petition,  averring  that  he  was  a 
member  of  local  branch  No.  84  of  the  order, 
existing  at  Oambridgeport,  in  the  county  of 
Middlesex,  and  was  the  owner  of  the  certifi- 
cate No.  85.958,  for  the  sum  of  $1,000,  isaaed 
by  the  defendant  order  under  date  of  Januarv 
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80,  1885 ;  and  he  recited  various  orders  and 
decrees  made  by  the  court  in  Indiana,  and 
made,  in  substance,  the  same  prayer  as  Mr. 
Failey.  George  W.  Whitney  was  also'  ad- 
mitted as  a  copetitioner  with  Mr.  Steams. 
Both  Steams  and  Whitney  were  admitted  as 
parties  defendant,  and  at  the  hearing  on  the 
petition  they  offered  competent  evidence  to 
prove  the  allegations  of  the  petition,  to 
which  the  plaintiff  objected,  upon  the  fol* 
lowing  grounds:  ** First,  that  the  petition* 
ers,  being  defendants,  had  no  standing  in 
court  for  the  relief  sought  for  in  the  peti- 
tion ;  second,  that  the  allegations  of  the  peti- 
tion were  insutficient  to  warrant  the  relief 
sought  for. "  The  presiding  justice  sustained 
the  objections  and  dismissed  the  petition, 
and  the  petitioners  appealed.  The  report  of 
the  justice  of  the  superior  court  before  whom 
the. hearing  was  had  then  proceeds  is  fol- 
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lows:  "It  was  then  stipulated  by  the  par- 
ties. Id  open  court,  that  if  the  decree  dismiss- 
ing the  petition  was  erroneous,  upon  the 
ground  that  the  petitioners  had  a  righl  to  be 
£eard  upon  their  petition,  althougli  defend- 
ants in  the  case,  the  said  decree  should  be 
annulled,  and  the  petition  should  be  sent 
back  for  a  hearing  thereon,  provided  that  the 
allegations  of  the  petition  were  sufficient  to 
authorize  a  decree,  in  the  discretion  of  the 
court,  for  the  petitioners.  It  was  further 
stipulated  that  the  twelfth  edition  of  the 
constitution  and  by-laws  of  the  defendant 
•corporation  should  be  considered  a  part  of 
the  record,  and  that  any  part  thereof  may  be 
referred  to  at  the  argument,  but  without 
prejudice  to  the  right  of  any  party  to  ques- 
tion the  accuracy  of  such  constitution  and 
by-laws  in  any  future  proceedinfirs ;  also, 
that  the  reports  of  the  receiver  on  file  in  this 
<;ase  mav  be  referred  to,  and  arguments  may 
be  based  upon  facts  therein  stated. "  There- 
upon, the  justice,  being  of  opinion  that  his 
-decree  so  affected  the  merits  of  the  con- 
troversy that  the  matter  ou^ht  to  be  deter- 
mined by  this  court  before  further  proceed- 
ings were  had,  reported  the  questions  to  this 
court. 

The  bill  in  the  present  suit  was  filed  on 
August  2o,  1892,  in  the  superior  court  for 
the  county  of  Worcester,  by  C.  E.  Bus  well, 
against  the  supreme  sitting  of  the  order  of 
the  iron  hall,  described  as  *'a  foreign  cor- 
poration organized  under  the  laws  of  the  state 
of  Indiana,  and  having  its  lesral  location  in 
the  city  of  Indianapolis  and  state  of  Indiana, 
and  doing  business  in  this  commonwealth," 
and  '^  against  the  local  branch  No.  36  of  the 
order  of  the  iron  hall,  located  at  Worcester, 
in  the  county  of  Worcester,  and  common- 
wealth of  Massachusetts, — a  voluntary  as- 
sociation holding  a  charter  from,  and  work- 
ing under  the  jurisdiction  of,  the  supreme 
silting  of  the  order  of  the  iron  hall,**  etc., — 
and  against  certain  savings  banks  with  which 
said  local  branch  had  deposited  the  20  per 
cent  of  the  amount  received  from  the  assess- 
ments collected  from  its  members,  ''which 
amount  constitutes  a  reserve  fund,  and  is 
claimed  to  be  the  property  of,  and  under  the 
control  of,  said  supreme  sitting.  **  The  plain- 
tiff, Buswell,  was  a  member  of  said  local 
branch,  and  the  holder  of  a  benefit  certificate 
for  $1,000.  He  prayed  for  a  receiver  of  said 
local  branch,  for  an  iniunction,  and  for  a 
pro  rata  distribution  of  said  reserve  fund 
among  the  certificate  holders  of  said  local 
branch.  This  bill  was  afterwards  amended 
by  the  plaintiff  so  that  it  should  stand  as 
brought  ^'in  behalf  of  himself,  and  any  and 
all  other  certificate  holders  of  the  order  of 
the  iron  hall  hereinafter  mentioned  who  may 
hereafter  be  Joined  as  parties  herein  ;**  and 
the  prayer  of  the  bill  was  amended  so  that  it 
should  read  as  follows:  ''That  a  receiver 
may  be  appointed  to  take  charge  of  all  the 
business,  property,  goods,  effects,  and  assets 
cf  said  defendant,  the  supreme  sitting  of  the 
order  of  the  Iron  hall,  within  this  common- 
wealth, and  distribute  the  same  among  cer- 
tificate holders  of  the  local  and  sisterhood 
t)ranches  organized  in,  and  creditors  resldins^ 
in,  this  commonwealth,  according  to  law  ana 
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the  order  of  the  court."  And  an  order  was 
obtained  that  all  such  local  and  sisterhood 
branches  pay  over  and  deli  ver  to  the  receivers 
appointed  by  the  court  all  property  of  the 
principal  defendant,  and  all  moneys  and 
property  deposited  by  the  officers  of  the  local 
branches  In  this  commonwealth,  and  by  a 
subsequent  order  the  receiver  was  empowered 
''to  receive  any  and  all  property  out  of  this 
commonwealth  l>elonging  to  said  defendant 
corporation,  the  supreme  sitting  of  the  order 
of  the  iron  hall,  ana  deposited  in  any  banking 
institution,  or  with  any  corporation,  asso- 
ciation, or  individual,  by  officers  or  trustees 
of  local  branches  in  this  commonwealth,  and 
all  moneys,  funds,  and  property,  wherever 
situated  and  being,  which,  in  law  or  equity, 
belong  to  certificate  holders,  members  of  sub- 
ordinate branches,  or  lodges,  within  this 
commonwealth."  The  receiver  appointed 
here  holds  a  large  sum  of  money  which  he 
has  collected  from  tliesc  local  branches,  or 
from  their  officers  or  depositaries.  A  decree 
has  been  entered  in  the  superior  court  to  the 
effect  that  the  reserve  fund  be  distributed 
"among  the  members  of  local  and  sisterhood 
branches  organized  within  this  common- 
wealth, the  funds  of  which  branches  have 
been  transferred  to  the  receiver  here  appoint- 
ed, "  etc.  The  decree  also  declares  that  what 
is  called  the  "general  fund,"  as  well  as  the 
paraphernalia,  etc.,  is  to  be  deemed  to  be 
the  property  of  the  local  and  sistcrliood 
branch,  the  members  of  which  contributed  to 
the  same,  and  that  this  property  is  to  l}e 
charged  with  the  debts  of  such  branch,  and 
directs  that  it  shall  be  repaid  or  redelivered 
to  such  branch,  provided  that  the  branch 
"has  so  far  maintained  its  organization  as  to 
empower  some  person  to  receive  the  same ;" 
otherwise,  it  is  to  be  applied  to  the  payment 
of  the  debts  of  the  branch,  in  full  or  pro  rata, 
as  the  case  may  be,  the  surplus,  if  any,  to 
be  distributed  among  the  members  of  the 
branch  to  which  the  property  belongs. 

Although  the  facts  averred  in  the  petition 
of  Mr.  Failey  and  the  petition  of  Mr.  Stearns 
have  not  been  found  to  be  true,  yet,  for  the 
purpose  of  determining  the  questions  of  law 
before  this  court,  the  averment  of  facts  in 
their  petitions  must  be  taken  to  be  true.  The 
principal  facts  are  that  Mr.  Failey  was  ap- 
pointed receiver  on  August  23,  1892,  by  tlie 
court  in  Indiana,  under  the  laws  of  which 
state  the  corporation  was  organized.  It  is 
not  contended  that  the  court  in  Indiana  did 
not  have  jurisdiction  over  the  defendant,  or 
that  the  appointment  of  a  receiver  was  not 
within  the  power  of  that  court.  The  receiver 
appointed  by  that  court  was  empowered  to 
sue — in  his  own  name,  as  receiver — all  per- 
sons within  or  without  the  state  of  Indiana, 
and  to  receive  and  collect  all  the  property  of 
the  defendant  within  or  without  that  state, 
and  all  persons  within  or  without  that  state 
were  oroered  to  deliver  said  property  to  said 
receiver.  The  defendant,  its  officers  and 
agents,  were  ordered  to  assign  and  deliver  to 
said  receiver  all  its  property  and  effects; 
and  it  appears  that  the  defendant  lias  assigned 
and  transferred  to  said  James  F.  Failev,  as 
such  receiver,  "all  the  moneys  and  securities 
of  every  kind  belonging  to  Uie  reserve  fund 
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of  said  supreme  sitting,  and  held  bj  each  of 
tlie  branches  thereof,  and  the  officers  of  such 
having  the  same  in  possession  and  control." 
Mr.  Failey,  then,  on  the  facts  averred,  is  not 
merely  a  receiver,  but  he  is  an  assignee  of 
the  reserve  fund  of  the  order  held  by  the 
several  branches,  as  fully  as  the  court  in  In- 
diana, and  the  assignment  of  the  supreme 
sitting  of  the  order,  in  accordance  with  the 
decree  of  tiiat  court,  can  make  him  an  as- 
signee. 

Without  considering  the  right  of  a  receiver 
appointed  by  a  court  of  equity  in  a  foreign 
jurisdiction,  under  general  equity  powers, 
to  sue  or  intervene  in  his  own  name  in  this 
commonwealth,  we  think  it  cleai  that  Mr. 
Failey,  on  the  allegations  of  his  petition, 
must  be  taken  to  be,  in  effect,  an  assignee  of 
a  foreign  insolvent  corporation,  acting  under 
a  court  of  competent  jurisdiction  of  the  state 
by  which  the  corporation  was  created,  and  in 
which  its  principal  offices  were  situated,  and 
its  principal  business  was  carried  on.  We 
think  such  an  assignee  has  a  standing  to  in- 
tervene in  and  be  heard  on  a  proceeding  in 
this  commonwealth  for  the  appointment  of  a 
receiver  of  the  property  of  the  corporation 
found  here.  We  assume  that  the  proceedings 
in  this  commonwealth,  whether  they  be  re- 
garded as  ancillary  to  the  proceedings  in 
Indiana,  or  as  independent  proceedings,  are 
within  the  jurisdiction  of  the  superior  court 
here,  and  as  no  creditor  of  the  defendant  has 
appealed  from  the  decrees  entered  by  the 
superior  court  here,  that  the  creditors  are 
satisfied  therewith.  8ee  Stat.  1892,  chap. 
435.  The  receiver  reports  that  he  holds  only 
$697.85  monev  belonging  to  the  general  fund, 
with  a  small  amount  of  other,  property, 
against  which  there  are  outstanding  claims 
far  exceeding  the  amount  of  the  money  and 
property  belonging  to  this  fund  in  his  hands. 
The  amount  of  the  claims  of  creditors  upon 
this  fund  is  not  stated  in  the  papers  before 
us.  The  only  dispute  between  the  parties  is 
with  rei2:ard  to  the  benefit  and  reserve  funds, 
and  the  rights  of  benefit  certificate  holders 
thereto.  This  renders  it  necessary  to  examine 
the  constitution  and  laws  of  the  order.  Law 
1,  section  1,  is  as  follows:  '*Tbere  shall  be 
attaclicd  to  this  order  a  benefit  fund,  in 
which  members  mav  participate  (except  so- 
cial members),  as  they  may  severally  elect, 
either  in  the  sum  of  one  thousand  dollars, 
«ight  hundred  dollars,  six  hundred  dollars, 
four  hundred  dollars,  or  two  hundred  dol- 
lars, on  which  they  shall  pay  the  rates,  and 
be  entitled  to  the  benefits,  prescribed  in  the 
following  table,"  etc.  One  of  the  objects  of 
the  organization,  as  stated  in  article  2,  sec- 
tion 3,  of  the  Constitution,  is  as  follows: 
**  To  establish  a  benefit  fund  from  which  those 
who  have  held  membership  in  the  order  for 
thirty  days  or  more  may,  should  they  so  de- 
sire, on  proper  Application,  and  complying 
with  all  the  rules  and  regulations  governing 
said  benefit  fund,  become  participants  there- 
in, and  may  receive  the  benefit  of  a  sum  not 
exceeding  twenty- five  dollars  per  week,  nor 
more  than  one  half  the  amount  of  the  benefit 
certificate  held  by  each  member,  when,  by 
reason  of  disease  or  accident,  they  become 
totally  disabled  from  following  any  avoca- 
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tion,  or,  in  case  of  death,  if  a  member  far 
more  than  two  years,  one  half  of  the  amoanl 
of  the  benefit  certificate  will  be  paid.  \em 
benefit  received,  or  an  amount  of  not  more 
than  one  thousand  dollars  when  they  have 
held  a  continuous  membership  in  the  order 
for  seven  years :  provided,  however,  that  tbt 
sum  total  drawn  from  this  order  by  any  of 
its  members  shall  never  exceed,  in  sick,  dis- 
ability, death,  and  final  benefits,  the  sura 
named  in  the  benefit  certificate."  This  ben- 
efit fund  is  derived  from  assessments  upoQ 
the  holders  of  benefit  certificates,  which  as- 
sessments are  made  by  the  supreme  sittior 
of  the  order  from  time  to  time,  and  out  of 
which  benefits  are  paid  in  case  of  the  sick- 
ness, disability,  or  death  of  a  member. 
The  assessments  are  made  through  the  local 
branches,  and  80  per  cent  thereof  are  sent  to 
the  supreme  cashier  of  the  supreme  sitting. 
Law  2,  section  1,  is  as  follows:  ** Twenty 
per  cent  of  the  amount  received  by  each 
branch  on  each  assessment  shall  be  set  aside- 
and  retained  as  a  reserve  fund,  which  fund 
is  the  property  of  the  supreme  sitting,  and 
shall  be  subject  to  its  control  at  all  times,  as 
hereinafter  provided.  At  the  expiration  of 
the  first  term  of  six  yearn  and  six  months 
from  the  date  of  the  organization  of  the  order, 
one  seventh  of  the  reserve  fund  then  on  iiand 
shall  be  called  for  by  the  supreme  account- 
ant, and  used  by  the  supreme  cashier  in  the 
payment  of  benefits,  ana  annually  thereafter 
one  seventh  of  the  reserve  fund  on  hand  shali 
be  called  for,  and  used  in  like  manner,  unless 
otherwise  ordered  by  the  supreme  sitting.' 
The  greater  part  of  the  property  in  tlie  hands 
of  the  receiver  appointed  by  the  superior 
court  here  is  derived  from  this  reserve  fund 
held  by  the  local  branches  organized  within 
this  commonwealth. 

An  examination  of  tho  various  provisions 
of  the  constitution  and  laws  of  the  order  con- 
vinces us  that  the  legal  title  tx>  this  reserve 
fund  is  in  the  supreme  sitting  of  the  order, 
and  not  in  the  different  local  branches ;  that 
the  20  per  cent  of  the  assessment  retained  by 
each  local  branch  differs  from  the  80  per  cent 
transmitted  to  the  supreme  sitting  mainly  in 
this:  that  the  possession  and  supervision, 
subject  to  the  constitution  and  laws,  remain 
with  the  local  branches.  The  whole  fund  is 
for  the  protection  of,  and  payment  of  benefits 
to,  holders  of  benefit  certificates;  and  the 
reserve  fund  seems  to  us  essentially  a  part 
of  the  benefit  fund,  although  it  may  be  in  the 
nature  of  a  safety  fund  to  insure  the  payment 
of  maturing  certificates.  See  Burdon  v.  Mom- 
sachu^etU  Safety  Fund  A89o,,  147  Mass.  860, 
1  L.  R.  A.  146.  We  infer  that  the  superior 
court  here  has  not  regarded  the  reserve  fund 
held  by  each  branch  as  the  special  property 
of  that  branch.  It  has  ordered  all  the  reserve 
funds  received  from  all  the  branches  in  this 
commonwealth  to  be  distributed  as  one  fund 
among  the  certificate  holders  of  all  said 
branches.  It  appears,  indeed,  from  the  re- 
ceiver's second  report,  that  there  are  some 
branches  in  this  commonwealth  which  have 
transferred  the  reserve  fund  in  their  posses- 
sion to  Mr.  Failey,  as  receiver ;  and  we  infer 
that  the  decree  of  the  superior  court  here  does 
not  admit  certificate  holders  of  these  branches 
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claimants  to  the  fund  in  the  possession  of 
the  receirer  here.  It  appears  by'  the  petition 
oi  Mr.  Failev  that  the  court  in  Indiana  has 
authorized  him  to  collect  all  the  moneys  be- 
longing to  the  order  in  the  possession  of  all 
the  branches,  wherever  organized,  for  the 
purpose  of  equally  and  ratably  distributing 
them  among  the  creditors  and  certificate  hold- 
ers of  the  corporation,  whether  residing  in 
Indiana  or  elsewhere,  and  the  purpose  of  Mr. 
Failey,  in  filing  his  petition  here,  was  to 
obtain  the  funds  in  the  hands  of  the  receiver 
here  for  such  distribution.  Mr.  Failey  rep- 
resents that  in  the  states  and  territories  of 
the  United  States  there  are  about  69, 190  mem- 
bers, of  whom  about  10,002  are  Massachusetts 
members,  and  that  he  has  in  his  possession, 
as  receiver,  more  than  $700,000  in  money. 
The  second  report  of  the  receiver  appointed 
here  sJiows  that  he  has  in  his  hands  about 
$280,000,  which,  with  the  exception  of  the 
amount  hereinbefore  stated ^as  received  from 
the  general  fund,  has  been  received  from  the 
reserve  fund  or  the  benefit  fund,  nearly  all 
being  received  from  the  reserve  fund  found 
in  the  possession  of  the  branches  in  this  com- 
monwealth. Under  the  constitution  and  laws 
of  the  order,  we  regard  the  whole  benefit 
fund,  including  the  reserve  fund,  as  held  in 
trust  for  the  holders  of  all  the  benefit  certifi- 
cates of  the  order.  Goe  ▼.  Washington  Mills, 
149  Mass.  548.  Althou/^h  the  possession  of 
the  fund  reserved  out  of  the  assessments  upon 
the  members  of  each  branch  may  be  in  that 
branch,  the  legal  title  is  in  the  supreme  sit- 
ting. This  reserve  fund,  as  held  by  each 
branch  under  the  constitution  and  laws,  was 
not  intended  to  be  used  exclusively  in  paying 
benefits  to  the  members  of  that  particular 
branch,  but  was  ultimately  to  be  transmitted 
to  the  supreme  cashier  of  the  supreme  sitting, 
to  be  used  for  the  payment  of  benefits  gen- 
erally. Having  been  kept  apart  from  the 
general  benefit  fund,  the  reserve  fund  in  the 
possession  of  each  branch  is  shown  to  have 
been  derived  exclusively  from  assessments 
upon  the  past  or  present  certificate  members 
of  that  branch;  and  in  that  respect  it  mav 
differ  from  the  benefit  fund  generally,  af- 
though,  in  the  accounts  of  property  kept  by 
the  supreme  sitting,  it  should  appear  what 
proportion  of  the  general  benefit  fund  in  its 
possession  has  been  derived  from  each  branch. 
It  is  impracctcable  to  lay  down  a  general 
rule  which  must  govern  all  receivers,  ap- 
pointed here,  of  the  property  of  foreign  cor- 
porations in  this  commonwealth.  If  any 
person  has  obtained,  by  attachment  or  other- 
wise, any  valid  lien  on  the  property  of  the 
corporation  in  this  commonwealth,  such  lien 
is  not  dissolved  by  the  filing  of  the  bill,  and 
the  appointment  of  a  receiver,  hut  must  be 
enforced.  Hubbard  v.  Hamilton  Bank,  7  Met. 
840;  Taylor  Y.  Columbian  Ins.  Co.  14  Allen, 
853;  Folger  v.  Columbian  Ins.  Co.  99  Mass. 
267.  When  there  is  no  such  lien,  the  general 
principle  is  that  the  property  should  be  so  ad- 
ministered that  all  claimants  should  receive 
their  equal  ratable  shares  of  the  whole  prop- 
ertv  of  the  corporation ;  and  the  court  here 
will,  if  necessary,  protect  claimants  who  are 
citizens  of  Massachusetts  in  their  right  to 
receive  such  shares.    This  is  the  principle 
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adopted  by  Stat.  1890,  chap,  321,  relating  to 
the  insolvency  of  foreign  corporations  in  this 
commonwealth.  It  is  there  provided  that  it 
shall  be  the  duty  of  the  assignees  appointed 
here  ** so  far  as  practicable  to  distribute  such 
assets  in  such  manner  that  all  creditors  of  the 
insolvent  corporation  whether  within  this 
state  or  elsewhere  shall  receive  proportionate 
dividends  out  of  the  assets  of  said  corporation 
whether  the  same  are  within  the  control  of 
the  assignees  or  not."  The  same  principle 
was  adopted  in  the  settlement  of  the  insolvent 
probate  estates  of  deceased  persons  not  resi- 
dent within  this  commonwealth,  before  there 
was  any  statute  on  the  subject.  Davis  v. 
Estey,  8  Pick.  475 ;  Bautes  v.  Head,  3  Pick. 
128.  The  subject  is  now  regulated  by  stat- 
ute (Pub.  Stat.  chap.  138).  and  the  same 
principle  is  adopted.  The  fourth  section  of 
this  chapter  is  as  follows :  ^To  this  end  his 
estate  shall  not  be  transmitted  to  the  foreign 
executor  or  administrator  until  all  the  cred- 
itors who  are  citizens  of  this  commonwealth 
have  received  the  just  proportion  that  would 
be  due  to  them  if  the  whole  estate  of  the  de- 
ceased, wherever  found,  that  is  applicable 
to  the  payment  of  common  creditors,  were 
divided  among  all  the  creditors  in  proportion 
to  their  respective  debts,  without  preferring 
any  one  species  of  debt  to  another;  and  no 
creditor  who  is  not  a  citizen  of  this  common- 
wealth shall  be  paid  out  of  the  assets  found 
here,  until  all  those  who  are  citizens  have 
received  their  just  proportion  as  provided  in 
the  preceding  section." 

In  the  present  case,  the  holders  of  benefit 
certificates  do  not  seem  to  us  to  be  common 
creditors  of  the  defendant  corporation,  and 
the  bill,  in  the  present  case,  was  not  brought 
by  a  single  creditor  to  collect  a  debt.  It  was 
brought  by  a  holder  of  a  certificate  for  the 
common  benefit  of  himself  and  other  holders 
of  certificates  who,  in  a  sense,  are  the  bene- 
ficiaries of  the  benefit  and  reserve  funds.  The 
holders  of  certificates  have  been  contributors 
to  these  funds  which  were  intended  to  be  used 
for  the  payment  of  benefits  to  al  1  such  holders. 
It  has  become  impracticable  for  the  corpora- 
tion to  carry  out  "the  purposes  for  which  it 
was  organized.  The  claims  of  the  certificate 
holders  have.  In  general,  not  matured ;  but, 
as  an  equitable  method  of  determining  the 
amount  due  them  from  these  funds,  the  claims 
have  been  made  up,  both  in  Indiana  and  here, 
by  taking  the  sum  of  all  the  assessments  paid 
by  each  certificate  holder  in  good  standing 
in  the  order,  and  deducting  from  it  all 
amounts  rece i  ved  by  h i m  for  si ck  or  d  i  sabi  1  i  ty 
benefits.  As  these  funds  were  intended  to 
constitute  a  general  fund  for  the  benefit  of  all 
holders  of  benefit  certificates  who  were  mem- 
bers of  the  order,  we  think  it  equitable  that, 
so  far  as  practicable,  they  should  be  ad- 
ministered as  a  general  fund  for  the  benefit 
of  all  certificate  holders.  It  becomes  then  a 
question  of  itte  best  practicable  means  of 
doing  this.  It  would  be  extremely  difficult 
to  apply  the  rule  established  by  Pub.  Stat., 
chap.  188,  §  4,  to  the  present  case,  if  there 
are  funds  and  local  branches  in  all,  or  nearly 
all,  the  states  of  the  United  States.  Some 
branches  in  one  or  more  of  the  states,  under 
the  laws  of  the  order,  may  have  sent  their 
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reserre  funds  to  the  supreme  sitting  before 
the  institution  of  any  proceedings  in  court, 
and  the  proportion  between  the  amount  of  the 
funds  and  the  amount  of  the  claims  of  the 
certificate  holders  in  any  one  state  must  differ 
from  Uiat  in  every  other.  It  might  be  almost 
impossible  to  determine,  in  any  state,  what 
would  be  the  ratio  between  the  aggregate  of 
the  funds,  wherever  found,  and  the  aggregate 
of  all  the  claims  of  all  the  certificate  holders, 
wherever  they  reside.  If  the  courts  of  each 
state  should  distribute  all  the  funds  found 
within  the  state  exclusively  among  the  certif- 
icate holders  resident  in  that  state,  there, 
necessarily,  must  be  ^reat  inequality  in  the 
distribution.  There  is  no  statute  which  com- 
pels  tne  court  to  proceed  in  any  particular 
manner,  in  the  case  at  bar.  It  has  been  said, 
in  argument,  by  the  counsel  for  Mr.  Failey, 
that  by  grantin^i:  his  petition  the  certificate 
holders  resident  in  Massachusetts  will  prob- 
ably receive  more  than  under  the  decree  made 
by  the  superior  court.  If  this  were  certain, 
then,  if  that  decree  were  carried  into  effect, 
it  might  be  equitable  that  the  certificate 
holders  who  have  shared  in  the  benefits  of 
that  decree  should  also  be  permitted  to  prove 
their  claims  before  the  court  in  Indiana,  in 
order  to  obtain  another  dividend,  so  that  they 
may  receive,  in  the  whole,  the  same  propor- 
tionate dividend  as  other  members.  But  this 
is  not  certain,  and  if  it  were,  it  ought  not  to 
affect  the  general  principles  governing  the 
distribution,  although,  under  some  circum- 
stances, it  might  affect  the  mode  of  distribu- 
tion ;  and,  if  the  larger  part  of  the  funds  is 
in  the  hands  of  the  receiver  in  Indiana,  that 
fact  deserves  to  be  considered.  If  all  mem- 
bers who  are  holders  of  benefit  certificates 
ought  to  share  proportionately  in  the  whole 
fund,  there  ought  not  to  be  a  decree  that  tlic 
fund  here  should  be  distributed  among  the 
members  of  the  local  branches  existing  here, 
if  thereby  such  members  would  obtain  more 
than  their  Just  proportion  of  the  whole  sum. 
If  the  money  being  transmitted  to  the  receiver 
in  Indiana  were  in  danger  of  being  misappro- 
priated or  misapplied,  or  if  the  difficulties 
attending  the  transmission  of  the  money  and 
the  proof  of  claims  there  by  the  certificate 
holders  who  are  members  of  the  local  branches 
in  this  commonwealth  were  so  great  as  to 
make  such  proceedings  impracticable,  we 
have  no  doubt  of  the  power  of  the  court  here 
to  order  a  distribution  of  their  proportionate 
shares  among  the  certificate  holders  who  are 
inhabitants  of  Massachusetts,  or  among  those 
certificate  holders  who  are  shown  to  have  con- 
tributed to  the  funds  in  the  hands  of  the  re- 
ceiver here,  whether  inhabitants  or  not.  From 
the  necessity  of  the  caae,  the  court  here  must 
have  some  discretion,  and  must  reasonably 
protect  the  rights  of  the  citizens  of  the  com- 
monwealth in  the  administration  of  the  trust. 
But  in  the  administration  of  such  a  trust, 
when  the  property  of  the  trust  Is  found  in 
many  different  states,  comity  requires  that 
we  should  do  all  that  safely  can  be  done  to 
insure,  as  far  as  practicable,  a  speedy,  equi- 
table distribution  of  tlie  whole  property  among 
those  entitled  to  it.  One  difficulty  in  this 
case,  as  we  infer  from  papers  submitted  to  us, 
which  are  not  strictly  a  part  of  the  record  be- 
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fore  us,  may  be  that  by  the  decree  of  the  oonrt 
here  the  f^encral  creditors  of  the  local  brancliea 
are    not    permitted   to   prove   their  claima 
against  the  benefit  or  reserve  fund,  but  oolj 
against  the  general  fund,   which  haa   been 
found  to  be  the  property,   severally,   of    the 
different  local    oranches;  and  this  general 
fund  has  been  ordered  to  be  repaid  to   the 
branches,  severally,  from  which  it  has  been 
received,  provided  they  have  so  far  main- 
tained their  organization  as  to  empower  some 
person  to  receive  the  same.     We  infer   that 
such  general  creditors  are  permitted,  in   In- 
diana, to  prove  their  debts  against  the  whole 
fund  in  the  hands  of  the  receiver  appointed 
there,  pari  pas8u  with  the  holders  of    cer- 
tificates.    We  are  not  informed  whether  such 
debts  are  large,  nor  what  is  the  amount  of  tlto 
general  fund  in  the  hands  of  the  receiver 
there.     If  this  difference  in  the  administra- 
tion is  not  such  as  considerably  to  affect  tho 
debts  of  the  certificate  holders,    we  do   not 
think  it  is  sufficient  to  affect  our  decision. 
We  infer  that  the  court  in  Indiana  and  the 
court  here  have  adopted  the  same  principles 
in  determining  what  holders  of   certificates 
are  entitled  to  prove  claims,   and  in  what 
manner  the  amount  of  the  claims  is  to  be  made 
out.     If    the   court   in   Indiana    will    sub- 
stantially administer  the  whole  benefit  and 
reserve  funds  equally  and  ratably  among  all 
the  benefit  certificate  holders  who  are  mem- 
bers of  the  order, — as.  if  the  allegations  of 
the  petitioners  are  true,  it  has  undertaken  to 
do,— we  think,  on  the  facts  stated  in  the  peti- 
tions, that  it  should  receive  the  aid  of  the 
courts  here  in  doin?  this.    The  receiver  here 
should  be  allowed  his  charges  and  expenses, 
and  all  expenses  of  the  suit  here  should   be 
paid,  and  he  should  be  protected  against  all 
suits  and  claims ;  but  the  balance  of  the  re- 
serve and  benefit  funds  should,  if  the  allega- 
tions of  the  petitions  be  found  to  be  true,  be 
transmitted  to  the  receiver  in  Indinna  pro- 
vided it  appears  by  the  decree  of  that  court 
that  it  will  admit  the  proof  of  claims  against 
the  reserve  and  benefit  funds  made  In  the 
court  here,  when  regularly  certified  by  the 
court  here,  subject  to  such  revision  by  the 
court  in  Indiana  as  justice  may  seem  to 
the  court  to  require,  and  will  distribute  the 
whole  fund  in  its  control  so  that  the  benefit 
certificate  members  of  the  branches  in  Mass- 
achusetts shall  receive  the  same  proportionate 
dividend  as  the  benefit  certificate  members  or 
branches  in  Indiana  and  in  other  states  who 
are  admitted  to  share  in  the  fund.     If  the  time 
is  not  extended  so  as  to  admit  such  an  al- 
lowance of  the  proof  of  these  claims  in  the 
Indiana  court  on  an  equality  with  others 
when  t^e  money  is  in  fact  ready  to  be  trans- 
mitted,   then   the  petitions  should  be  dis- 
missed.    I3ee  National  Trust  Co.  of  New  York 
V.    Miller,    88   N.   J.   Eq.    158;   Par$oM  ▼. 
Charter  Oak  L,  his,  Co.  81  Fed.   Rep.   805; 
Fry  y.   Charter  Oak  L.    Ins,    Co,   Id.    1«7; 
Jennings  v.  Philadelphia  dtR  E,  Ca.2S  Fed. 
Rep.  689. 

The  petitioners^  including  Mr,  Failejf,  hats 
a  right  to  be  heard,  on  their  petitions,  and 
are  not  strictly  to  be  regarded  as  either  plain- 
tiffs or  defendants,  but  as  persons  alleging 
an  interest  in  the  property  in  the  custody  of 
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the  court,  and  interveDing  In  the  caase.  The 
case  is  remanded  to  the  superior  court,  with 
instructions  to  hear  the  petitions,  and  to  pro- 


ceed therein  in  accordance  with  this  opin- 
ion. 
So  ordered 


ABEANBA8  SUPREME  COURT. 


I  J.  D.  VAN  WINKLK,  Appt.. 

V, 

W.  T.  SATTERFIELD. 


1.  ▲  eterk  or  ■alewaan  emplojed  by 
the  yemr  In  a  retail  store*  without  aajr 
ag^reement  f6r  Sunday  labort  oannoc  be 
disoharged  tor  refusal  to  attend  the  store  during 
certain  hours  on  Sunday  to  protect  the  goods 
while  people  are  passing  through  it  to  a  post- 
office  In  the  rear,  although  he  had,  before  maldng 
the  present  contract,  been  In  the  habit  of  giving 
such  Sunday  services  while  employed  In  the  store. 

8.  An  employer  hae  the  harden  of  proof 

to  show  that  a  servant  wrongfully  discharged 
might  have  obtained  similar  employment  to  re- 
duce damages  tor  breach  of  the  oontnuit. 

(March  8L.18M.) 

APPEAL  bv  defendant  from  a  Jndgment  of 
the  Circuit  Court  for  Washington  County 
In  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  an  alleged  breach  of  con- 
tract of  em  ploy  ment.    A  fflrmed. 

The  facts  are  stated  in  the  opinion. 

Mewrs,  B«  R«  Davidson  and  W«  8.  Pol- 
Uu*d»  for  appellant: 

Satterfleld,  according  to  his  testimony,  after 
bis  discharge  made  little  effort  to  obtain  em- 
ployment. 

Idleoess  is  in  itself  a  breach  of  social  duty 
and  of  moral  obligation.  But  if  he  continue 
idle,  for  the  purpose  of  charging  another,  he 
superadds  a  fraud  which  the  Eiw  would  rather 
punish  than  countenance. 

WaliDorik  v.  Pool,  9  Ark.  894. 

It  is  well  settled  that  where  a  servant  is  em- 
ployed for  a  particular  term,  at  stipulated 
wages,  and  his  employer  discharges  him  with- 
out cause,  before  the  expiration  of  the  term, 
be  may  elect  to  treat  the  contract  as  continuing, 
keep  himself  in  readiness  to  perform  it  on  his 
part,  and  after  the  expiration  of  the  term,  sue 
bis  employer  on  the  contract  for  the  whole  of 
the  wages  due  him  by  its  terms.  This  is  only 
on  the  principle  that  readiness  to  perform,  and 
tender  of  performance,  is  equivalent  to  per- 
formance of  the  contract  on  bis  parL 

Gardenhire  v.  Smith,  89  Ark.  280. 

If  Satterfleld  had  been  wrongfully  dis- 
charged, he  had  two  remedies:  First,  he  had  a 

NOTS.— The  present  case  is  somewhat  unusual  In 
respect  to  the  right  to  discharire  an  employ^  for 
ref ufllnir  to  work  on  Sunday,  althouflrh  the  law  on 
that  point  could  hardly  be  doubtful  where  the  la- 
bor was  itself  unlawf  uL 

As  to  what  constitutes  Sunday  labor,  see  noU  to 
Quartos  v.  State  (Ark.)  14  L.  R.  A.  ISO. 

Ab  to  rescission  of  Sunday  contract,  see  note  to 
Kelley  v.  Oosgrove  «Iowa)  17  L.  R.  A  779. 

And  as  to  constitutionality  of  Sundi^  laws,  see 
note  to  Judeflnd  v.  State  (Md.)  SS  L.  B.  A  72L 
d8L.R.A. 


right  to  hold  himself  in  readiness  to  perform 
the  obligations  on  his  part;  wait  until  the  end 
of  the  term  and  sue  for  the  amount  due.  If 
he  had  elected  to  do  this,  then  his  time  was  his 
employer's  and  it  was  his  duty  to  reduce  the 
amount  of  damages  as  much  as  possible  by  en- 
gaging in  similar  business  at  the  best  wages  he 
could  obtain. 

Id.  287;  Waltoorth  ▼.  Pod,  ntpra.  See  also 
Wood,  Mast.  &  8.  pp.  289,  840,  and  notes. 

Id  no  case  could  he  cease  to  try  to  engage  in 
similar  employment,  go  and  engage  in  an  in- 
dependent business  as  he  did  when  he  became 
proprietor  of  a  butcher  shop,  and  charge  his 
time  up  against  his  former  employer,  convert- 
ing to  his  own  use  the  time  that  he  had  sold  to 
his  employer. 

Polk  y.  Daly,  14  Abb.  Pr.  N.  8.  166. 

If  he  had  so  desired  to  treat  the  contract  as 
rescinded  and  at  an  end,  his  remedy  was  to  sue 
on  quantvm  meruit  for  the  time  he  had  served. 

Gardenhire  v.  Smith,  89  Ark.  288. 

It  is  either  rescinded  or  subsisting.  If  sub- 
sisting, his  time  belongs  to  his  employer,  and 
he  has  no  right  to  put  himself  in  a  position 
where  he  cannot  give  it  to  his  em  plover  by  en- 
gaging in  similar  employment,  if  it  is  his  pur- 
pose to  charge  his  employer  for  such  time. 

Wood,  Mast.  &  S.  p.  240,  and  notes. 

The  absolute  refusal  of  Satterfleld  to  per- 
form the  duties  required  of  him,  and  which  he 
had  been  discharging  for  over  a  jear,  certainly 
afforded  good  grounds  for  his  discharge. 

Spain  ▼.  ArnoU,  2  Stark.  266. 

This  duty  had  to  be  performed  by  some  one 
under  the  postal  regulations  of  the  United 
States,  and  plaintiff  was  only  required  to  keep 
open  just  such  hours  as  the  postal  rearulationa 
required.  If  this  was  unlawful  then  it  was  un- 
lawful on  account  of  a  violation  of  the  crimi- 
nal statutes  of  the  state,  and  we  have  the  regu- 
lations of  the  general  government  requiring  of 
its  citizens  that  which  the  state  declares  a 
crime.    Such  is  not  the  law. 

^'€Uon  V.  State,  26  Tex.  App.  599. 

It  cannot  be  contended  that  the  act  of  open- 
ing the  store  was  lawful,  while  the  act  of  re- 
taining sn  oversight  over  the  property  while 
the  door  was  open  was  unlawful. 

If  Satterfleld  had  knowledge  of  the  services 
that  were  to  be  required,  and  these  services 
rendered  the  contract  void,  he  would  be  a  par- 
ticipator. He  could  not  take  advantage  and 
contract  in  tbis  way  and  refuse  to  perform  that 
which  he  well  knew  was  contemplated  by  both 
parties. 

Waters  y.  Biehmond  d  B.  R  Co.  110  N.  C. 
888;  Uandy  v.  SI.  PatU  Globe  Pub.  O?.  4  L.  R. 
A.  466,  41  Minn.  188. 

Battlef/.,  delivered  the  opinion  of  the 
court: 

This  action  is  based  upon  a  written  con* 
tract  in  the  following  words  and  figures : 


See  also  28  L.  R.  A.  816. 
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''This  contract,  made  and  entered  into,  this 
firat  day  of  January,  1890,  by  and  between 
J.  D.  Van  Winkle,  party  of  the  first  part, 
and  W.  T.  Satterfield,  party  of  the  second 
part— 

**  W  itncsseth :  That,  whereas,  the  said  J. 
D.  Van  Winkle  has  this  day  employed  the 
said  W.  T.  Sattertield  to  work  as  salesman, 
and  do  all  other  duties  connected  with  the 
said  J.  D.  Van  Winkle's  book  and  stationery 
store,  now  situated  in  the  postofflce  building 
on  the  south  side  of  the  public  square  in  the 
city  of  Fayetteville.  Ark.,  for  a  special 
period  of  time,  l)eginnlng  with  Januaiy  1st, 
1890,  and  extending  one  year  from  that  date, 
at  a  salary  of  |60  per  month,  payable  at  the 
end  of  each  month.  And  I,  the  said  J.  D. 
Van  Winkle,  do  hereby  grant  the  said  W. 
T.  Satterfield  the  privilege  of  continuing  to 
work  in  the  same  capacity*  above  stated,  and 
for  the  same  salaiy  above  stated,  until  Jan- 
uary Ist,  1893,  if  he  so  desires.  And  I,  the 
said  W.  T.  Satterfield,  do  agree  that,  for  the 
above  considerations,  I  will  well  and  truly 
perform  all  duties  connected  with  the  book 
and  stationery  store  to  the  best  of  my  ability, 
all  things  being  subject  to  the  direction  or 
management  of  the  said  J.  D.  Van  Winkle. 

"J.  D.  Van  Winkle. 
**W.  T.  Satterfield." 

Satterfield  worked  for  Van  Winkle,  as  a 
clerk  and  salesman  in  a  book  and  stationery 
store,  in  the  performance  of  his  part  of  this 
contract,  until  the  10th  of  November,  1890, 
when  Van  Winkle  discharged  him.  The  fol- 
lowing facts  show  how  the  discharge  oc- 
curred :  A  postofflce  was  in  the  rear  end  of 
the  store.  The  entrance  to  it  was  the  front 
door  of  the  store,  which  was  kept  open  on 
Sundays  from  8  to  9  A.  M.,  from  12  to  1  P. 
M.,  and  from  4  to  5  P.  M.,  to  enable  citizens 
to  get  their  mails.  Satterfield  was  in  the 
employ  of  Van  Winkle  before  the  written 
contract  was  entered  into,  and  had  been  in 
the  habit  of  remaining  in  the  store,  and 
watching  the  goods,  while  it  was  open  on 
Sundays.  Van  Winkle  undertook  to  make 
railings  to  protect  the  goods  so  that  it  would 
not  be" necessary  for  Satterfield  to  remain  on 
Sundays.  They  were  to  be  made  so  that  they 
could  be  put  up  and  taken  down  at  will.  In 
the  event  they  bad  been  made  and  used,  it 
would  have  lieen  necessary  to  put  them  up 
on  Saturday  nights,  and  carry  them  to  the 
cellar  on  Monday  mornings.  Upon  his  un- 
dertaking to  make  them,  Satterfield  proposed 
to  remain  In  the  store  while  it  was  open  on 
Sundays ;  saying  that  he  preferred  doing  so 
to  Dutting  them  up,  and  carrying  them  in 
and  out  of  the  store.  They  were  not  made, 
and  Satterfield  continued  to  watch  the  goods 
on  Sundays,  with  few  exceptions,  until  he 
was  discharged  on  his  refusal  to  do  so  any 
longer.  At  the  time  of  his  discharge  he 
offered  to  perform  his  contract,— insisting, 
however,  that  it  was  no  part  of  his  duty  to 
remain  in  the  store  on  Sundays, — and  notified 
Van  Winkle,  in  writing,  that  he  elected  to 
work  for  him  under  his  contract  until  the  1st 
of  January,  1893,  and  thereby  offered  to  do 
80.  But  van  Winkle  refused  to  allow  him 
tof  remain  in  his  employment  unless  he  would 
stay  In  the  store  on  the  Sabbath,  and  take  care 
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of  the  goods,  as  he  had  been  doing,  whidi 
Satterfield  declined  to  do,  and  he  was  there- 
upon discharged. 

On  the  7th  of  January,  1891,  Satterfield 
commenced  this  action  against  Van  Winkle, 
on  their  contract,  to  recover  the  damages 
caused  by  its  breach.  Van  Winkle  admitied 
the  discharge,  but  denied  that  it  waa  wrong- 
ful. 

In  April,  1891,  the  Issues  in  the  cause  wen 
tried  by  a  jury.  The  foregoing  facts  were 
proved,  and  evidence  tending  to  prove  that 
Satterfield  was  out  of  employment,  after  he 
was  discharged  and  before  the  trial,  for  fifty- 
two  days,  and  that  he  was  in  business  on  bis 
own  account  for  the  remainder  of  the  time, 
was  adduced.  What  the  value  of  his  labors 
in  his  own  business — which  were  performed 
after  his  discharge — was,  does  not  appear. 

The  jury  returned  a  verdict  in  favor  of  the 
plaintiff  for  $104.  The  court  rendered  judg- 
ment accordingly,  and  the  defendant  ap- 
pealed. 

Two  questions  are  presented  for  our  consi- 
deration :  (1)  Was  the  discharge  wrongful? 
And  (2)  if  so,  what  damages  were  recover- 
able? 

1.  Was  Satterfield  wrongfully  discharged? 
In  general  a  contract  to  labor  by  the  month 

or  year  docs  not  bind  the  laborer  to  work  on 
Sunday.  The  presumption  is,  men  do  not 
intend  to  violate  the  law,  until  the  contrary 
appears.  Johnston  v.  Com,  22  Pa.  109. 
Where  an  instrument  of  writing  is  suscepti  ble 
of  two  conflicting  constructions,  one  of  which 
would  render  the  contract  unlawful,  and  the 
other  lawful, — to  carry  this  presumption 
into  effect, — the  latter  should  be  adopted. 
Oauss  V.  Or,  46  Ark.  129. 

Necessity,  which  can  be  avoided  by  the  exer- 
cise of  reasonable  precaution,  cannot  excuse 
or  justify  labors  on  che  Sabbath  which  are 
forbidden  by  the  statutes.  State  y.  Oof,  20 
Ark.    289. 

The  contract  sued  on  did  not  require  the 
parties  to  labor  on  Sunday.  Satterfield  only 
bound  himself,  by  it,  to  discharge  the  duties 
of  a  salesman  or  clerk.  The  violation  of  the 
Sabbath  was  not  among  those  duties.  The 
work  which  the  appellant  demanded  of  him 
could  not  be  lawfully  done  on  the  Sabbath. 
The  evidence  does  not  show  that  there  was 
any  necessity  for  it,  or  that  it  could  not  be 
avoided  by  means  which  would  have  sub- 
served the  purpose  for  which  it  was  required. 
On  the  contrary,  it  does  show  that  railings 
would  have  served  the  same  purpose.  Satter- 
field was,  consequently,  wrongfully  dis- 
charged. 

2.  What  damages  are  recoverable? 

A  servant  who  has  been  wrongfully  dis- 
charged by  his  employer  before  the  time  for 
which  he  was  hired  has  expired  has  these 
remedies :  ** First,  he  may  consider  the  con- 
tract as  rescinded,  and  recover  on  a  quantum 
meruit  what  his  services  were  worth,  deduct- 
ing what  he  had  received  for  the  time  during 
which  he  had  worked ;  second,  he  may  wait 
until  the  end  of  the  term,  and  then  sue  for 
the  whole  amount,  less  i  ny  sum  which  the 
defendant  may  have  a  righ  i  to  recoup ;  third, 
he  may  sue  at  once  for  breach  of  the  contract 
of  employment."    He,  however,   can  adopt 
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-only  one.  CoUmm  v.  Woodwarth,  81  Barb. 
381 ;  2  Sedgw.  Damages,  8Ui  ed.  g  665,  and 
<au9es  cited. 

If  he  adopts  the  third  remedy,  he  can  re- 
<x>ver  the  damages  which  he  has  sustained 
<lown  to  the  day  of  the  trial  which  is  limited 
to  a  compensation  for  the  injury  suffered  by 
the  breach  of  the  contract.  The  loss  of  the 
wages  which  his  employer  agreed  to  pay  him 
•constitutes  the  injury.  What,  therefore,  he 
has  suffered  by  reason  of  the  loss  of  the  wages, 
4is  a  rule,  is  we  amount  of  the  damages  he 
is  entitled  to  recover.  2  Sedgw.  Damages, 
6th  ed.  §  666,  and  cases  cited ;  2  Sutherland, 
Damages,  2d  ed.  §§  692-695,  and  cases  cited ; 
Wood,  Mast.  &  S.  2d  ed.  p.  246. 

It  is  the  breach,  and  not  the  time  of  the 
•discharge,  or  when  the  action  was  brought, 
that  gives  the  damage.  If  the  consequence 
for  which  the  law  renders  the  employer  re- 
sponsible develops  so  as  to  create  an  absolute 
injury  at  the  time  of  the  trial,  he  is  entitled 
to  compensation  for  such  iniury.  He  cannot 
recover  the  damages  he  might  suffer  after  the 
trial  for  the  obvious  reason,  they  cannot  be 
assessed  in  advance ;  for  he  might,  after  the 
recovery  of  the  judgment,  obtain  employment 
from  otner  persons,  and  receive  for  the  residue 
of  the  term  for  which  he  was  hired  in  the 
first  instance  as  much  as,  or  more  than,  he 
would  have  been  entitled  to  under  the  broken 
•contract,  and  he  served  his  time  out,  or  he 
might  die  before  his  term  of  service  expires, 
and,  in  either  event,  recover  more  than  t^e 
law  allows,  which  simply  intends  to  save  him 
from  actual  loss  by  the  employer's  breach  of 
the  contract.  Gordon  ▼.  Brewster,  7  Wis. 
855 ;  Fowler  v.  Armour,  24  Ala.  194 ;  Evenon 
V.  Powers,  89  N.  Y.  527,  42  Am.  Rep.  819 ; 
MeDaniel  v.  Parks,  19  Ark.  671;  Wood, 
Hast.  &  S.  p.  260 ;  2  Sutherland,  Damages, 
$  693 ;  1  Sedgw.  Damages,  §  85. 

When  a  servant  is  wrongfully  discharged 
by  his  employer,  it  is  his  duty  to  use  "  reason- 
able efforts  to  avoid  loss  by  securing  employ- 
ment elsewhere."  It  is  not,  however,  his 
duty,  if  he  was  employed  in  any  special 
service,  as  in  this  case,  to  engage  in  a 
business  different  from  that  in  which  he 
was  employed.  In  estimating  his  damages, 
therefore,  such  sums  as  he,  by  reasonable 
•diligence,  might  have  earned  in  a  similar 
business,  making  allowance  for  the  expense 
of  obtaining  employment,  should  be  deducted 
from  the  wages  he  might  have  earned  under 
the  broken  contract.  WaliDorth  v.  Pool,  9 
Ark.  394;  Oillis  y.  8^,  68  Barb.  177; 
Gostigan  y.  Mohawk  <§  H,  R,  B.  Co,  2  Denio, 
609.  48  Am.  Dec.  758 ;  Wood,  Mast.  &  S.  p. 
250 ;  2  Sutherland,  Damages,  g  698. 

The  burden  of  proof  is  on  the  employer  to 
show  that  the  servant  might  have  obtained 
similar  employment,  for  the  failure  of  the 
servant  to  obtain  other  employment  does  not 
affect  the  right  of  action    but  only  goes  in 


reduction  of  damages,  and  if  nothing  else  is 
shown  "the  servant  is  entitled  to  recover  tho 
contract  price,  upon  proving  the  employer's 
violation  of  the  contract,  and  his  own  will- 
ingness to  perform."  The  fact  that  the  serv- 
ant might  have  obtained  new  employment 
does  not  constitute  a  defense.  It  is  one  of  the 
facts  to  be  considered  in  estimating  the  serv- 
ant's loss.  Howard  y.  Daly,  61  N.  Y.  862, 
19  Am.  Rep.  285;  CHUis  y.  Space,  supra; 
Gostigan  v.  Mohawk  db  H.  R,  R,  Co.  2  Denio, 
659.  48  Am.  Dec.  758 ;  Sutherland  y.  Wyer^ 
67  Me.  64 ;  2  Sutherland,  Damages,  §  693 ; 
Wood,  Mast.  &  8.  p.  245. 

To  entitle  the  employer  to  reduce  the  dam- 
ages recoverable  by  showing  that  the  servant 
has  performed  work  on  his  own  account,  he 
must  prove  that  the  work  was  incompatible 
with  the  performance  of  the  service  stipulated 
to  be  performed  under  the  violated  contract. 
Gates  V.  School  Dist.  of  Fort  Smith,  57  Ark. 
370,  10  L.  R.  A.  186 ;  2  Sedgw.  Damages,  % 
687. 

In  Gardenhire  y.  Smith,  89  Ark.  280,  cited 
by  appellant,  the  court  held  **that  where  a 
servant  is  employed  for  a  particular  term  at 
stipulated  wages,  and  his  employer  dis- 
chargees him,  without  cause,  before  the  ex- 
piration of  the  term,  he  may  elect  to  treat 
the  contract  as  continuing,  keep  himself  in 
readiness  to  perform  it  on  his  part,  and,  after 
the  expiration  of  the  term,"  sue,  and  recover 
of  "his  employer,  on  the  contract,  .  .  . 
the  whole  of  the  wages  due  him  by  its  terms, " 
less  what  he  had  an  opportunity  to  make  by 
like  service  after  his  aismissaf,  or  he  may 
treat  ''his  dismissal  as  a  rescissioo  of  the  con- 
tract," and  sue  immediately,  and  recover  tho 
value  of  his  services  to  that  time,  as  upon  a 
quantum  meruit.  The  court  did  not  under- 
take to  say.  in  that  case,  what  rel  icf  he  would 
be  entitled  to,  in  the  event  he  elects  to  treat 
the  contract  as  continuing,  and  sued  upon  it, 
for  damages,  before  the  expiration  of  his  term 
of  service.  But  it  did  in  MeDaniel  v.  Parks, 
19  Ark.  671.  In  that  case  the  servant  was 
employed  to  oversee  for  the  year  1854,  was 
discharged  without  cause  on  the  22d  of  April, 
and  sued  on  the  28th  of  August,  in  the  same 
year,  and  recovered  a  reasonable  sum  for  the 
whole  of  the  term  for  which  he  was  em- 
ployed ;  there  being  no  evidence  as  to  the 
wages  agreed  to  be  paid,  or  that  he  received 
other  employment  during  his  term  of  service. 
In  the  report  of  the  case  it  is  not  stated  when 
the  trial  occurred,  but  it  is  manifest,  from 
the  instructions  of  the  court  to  the  jury,  that 
it  took  place  after  the  time  for  which  he  was 
hired  had  expired.  The  opinions  in  these 
two  coses  are  in  harmony  with  the  views  we 
have  expressed. 

Judgrnent  affirmed. 

Rehearing  denied* 
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1.  The  power  to  suspend  sentence  after 
conviction  is  at  oommon  law  inhereot  In  a 
oourt  of  record,  posBessing  Jurladiotlon  in  crim- 
inal oases. 

8«  A  statute  authorising  a  court  to  sus- 
pend sentence  in  a  criminal  case  after 
conviction  does  not  encroach  upon  the  con- 
stitutional powers  of  the  executive  to  grant  re- 
prieves and  pardons. 

&  A  court  cannot  preclude  itself  or  its 
successor  fk'om  passing  the  proper 
sentence  whenever  such  a  course  api>ears  to 
be  proper  by  an  order  suspending  sentence  dur- 
ing good  behavior. 

(February  3E7, 18M.) 

APPEAL  hy  defendant  from  an  order  of  the 
General  Term  of  the  Supreme  Court, 
Fifth  Department,  affirming  an  order  of  the 
Special  Term  for  Monroe  County  granting  a 
mandamus  directing  defendant  to  pass  sen- 
tence on  John  Attridge,  who  had  pleaded 
guilty  to  larceny  in  the  second  degree.  Be- 
tersed. 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  B«  Hallock*  for  appellant: 

The  court  of  sessions  had  power  to  suspend 
sentence  upon  Attridge  during  his  good  be- 
havior. 

The  court  of  sessions  is  a  court  of  superior 
Jurisdiction  {People  v.  Bradner,  107  N.  Y.  1; 
Re  Jennings,  10  Hun,  810),  poroessing  common- 
law  powers. 

People  ▼.  WiUett,  102  N.  Y.  251;  People  ▼. 
Bradner,  supra. 

The  power  to  suspend  sentence  is  a  com- 
mon-law power  and  is  inherent  in  the  court. 
It  has  been  practiced  from  the  earliest  days  of 
the  history  of  jurisprudence  in  England  down 
to  the  present  time  in  all  countries  having  the 
common  law. 

PeopiU  V.  Mueller  Oil.)  4  Crim.  L.  Ma^.  730, 
citing  Forsyth,Trial  by  Jury,  198;  Washburn's 
Manual,  256;  Hale,  P.  C.  19,  g  2;  1  Chilly, 
Crim.  L.  617, 1st  ed.  758;  Hawk.  P.  C.  bk.  2, 
chap.  61,  §  8. 

The  first  constitution  of  the  state  of  New 
York,  adopted  in  1777,  made  the  common  law 
of  Encrland  the  law  of  this  state,  so  far  as  ap- 
plicabte. 

1  N.  Y.  Const,  art.  85: 1  Rev.  Stat.  8th  ed.  44; 
FitUer  ▼.  StaU,  1  Blackf.  66. 

The  great  weight  of   authority  in  this  and 


other  states  upholds  the  power  of  the  oourt  to- 
suspend  sentence. 

PeopU  V.  MueOer  (HL)  4  Crim.  L.  Mag.  725; 
MiUer^s  Case,  9  Cow.  780;  People  v.  C/roon, 
81  Hun,  882;  People  v.  Harrington,  15  Abb. 
N.  C.  161;  PeopU  v.  WMppU,  9  Cow.  715; 
Abbott,  Trial  Briefs,  §861;  Carnal  v.  People, 
1  Park.  Crim.  Rep.  262;  2  Hale,  P.  a  p.  4 12; 
1  Chitty,  Crim.  L.  758;  1  Hale,  P.  C.  pp.  868. 
870;  4  Bl.  Com.  chap.  81;  Bishop,  Crim.  Proc 
§  1124.  See  also  Com,  v.  Dotodiean,  115  Mass. 
186;  BateY.  Addp,  48  N.  J.  L.  114,  89  Am. 
Rep.  547;  Weaver  v.  PeopU,  88  Mich.  287; 
Ckm.  V.  C%ar*J, Thatcher,  Crim.  Cas.  269;  FuiU 
▼.  State,  2  Sneed,  282;  AUen  v.  J3tate,  Man. 
&  Y.  294;  PeopU  Y,  ReiUy,  58  Mich.  260;  Com. 
V.  Maldney,  145  Mass.  205;  PeopU  v.  Black- 
burn,  6  Utah,  847;  Gibson  v.  State,  68  Miss. 
241;  State  Y.  HatUy,  110  N.  C.  522;  Sylvester 
Y,  StaU,  65  N.  H.  198. 

The  practice  of  suspending  sentence  baa  ex- 
isted and  been  exercised  in  the  courts  of  thi» 
state  ever  since  the  organization  of  the  state 
government. 

Beed^s  Case,  1  City  Hall  Rec  4;  PtrUniT 
Case,  Id.  7;  Johnson's  Case,  Id.  21;  TayUf^s 
Case,  Id.  28;  MitehelTs  Case,  Id.  41;  Bex  v. 
Byan,  Cox.  Crim.  Cas.  109. 

The  claim  that  the  suspension  of  sentence 
in  criminal  cases  is  unconstitutional  because 
the  pardoning  power  is  vested  in  the  governor 
is  not  tenable. 

In  England  the  power  of  pardoning  offenses 
is  lodged  in  the  crown,  and  in  general  the 
pardoning  power  of  the  king  extends  to  any 
offense  against  either  the  common  law  or  the 
statute  law.  17  Am.  &  Eng.  Encvclop.  Law, 
pp.  818,  819,  and  cases  there  cited. 

In  this  state  the  pardoning  power  was  by 
the  first  constitution.  Rev.  Stat.  8th  ed.  art.  1^ 
§  41,  vested  in  the  governor. 

By  the  second  constitution  of  the  state.  Rev. 
Stat.  8ih  ed.  art.  8,  g  5,  this  provision  was  re- 
tained with  a  single  exception, — that  the  gov- 
ernor was  authorized  to  grant  reprieves  or 
pardons  in  murder  cases. 

Mr.  George  D.  Forsyth*  Diet.  ^^^.,with. 
Mr.  Fred  Cl  Hanford,  As$t.  Diet.  AUy., 
for  the  People: 

The  court  of  sessions  has  no  power  to  sus- 
pend sentence  and  any  attempt  to  exerciae  that 
power  is  a  nullity. 

PeopU  V.  Brown,  54  Mich.  15. 

The  authorities  also  hold  against  this  x>ower. 

PeopU  V.  BeiUy,  58    Mich.  262.  dissenting 
opinion;  PeopU  v.  MorrisetU,  20  How.  Pr.  118; 
United  States  v.  WiUon,  46  Fed.  Rep.  748;  Peo- 
pU Y  Blackburn,  6  Utah,  847. 

See  note  discussing  this  power  and  conclud- 
ing that  it  must  1^  conceded,  on  a  careful 
review  of  the  authorities,  that  the  right  by  any 
court,  to  make  such  a  suspension  of  sentence. 


Nora.— The  above  case  very  jrreatly  strenfftbens  |  tion  In  note  to  People  v.  Cummlnga  ^(Mloh.)  14  Jm 


the  authorities  in  favor  of  the  inherent  power  of 
a  oourt  to  suspend  ezeoution  of  sentenoe  upon  a 
oonvicted  person.  Nevertheless  there  are  also 
strong  authorities  on  the  other  side.  Bee  State  v. 
Yoss  (Iowa)  8  L.  B.  A.  707  (a  ease  of  contempt), 
and  authoiitieB  cited  on  both  sides  of  the  ques- 

28L.R.A. 


R.A.SS85. 

Somewhat  akin  to  this  subject  is  the  question  of 
stayinff  ezeoution  in  a  capital  case  pending  ap- 
peal, as  to  which  see  the  indiana^oase  of  Farloer 
V.  State,  post,  860.    ' 


See  also  23  L.  R.  A.  859;  27  L.  R.  A.  356,  573;  29  L.  R.  A.  260;  40  L.  R.  A. 

1AQ.   Al    J.    Tf      A     ^79.   il9  T.    P      A     1QA 
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does  not  6xUt  in  the  absence  of  statutorj  au- 
thority. 

PeMe  ▼.  Cvmminoi  (Mich.)  14  L.  R  A. 
285. 

A  suspension  of  sentence  upon  a  convicted 
defendant  is  in  fact  a  conditional  pardon, 
"Which  the  constitution  only  gives  the  gover- 
nor, and  while  it  has  been  a  custom  for  man^ 
years  to  suspend  judgment  indefinitely,  there  is 
Dot  any  wellsettled  law  giving  a  court  that 
power. 

The  pardoning  power  is  vested  solely  in  the 
governor. 

A  pardon  is  an  act  of  grace  proceeding  from 
the  powers  entrusted  with  the  execution  of  the 
law  which  exempts  the  individual  on  whom 
it  is  bestowed  from  the  punishment  the  law 
inflicts  for  a  crime  he  has  committed. 

UniUd  StaUs  v.  Wiiton,  82  (J.  8.  7  Pet.  160, 
8L.  ed.  640;  Bouvier,  Law  Diet.  160. 

A  suspension  of  sentence  is  a  quasi  pardon. 

People  V.  Brofsn,  People  v.  Eetlly,  People  v. 
Ji&rriiette,  supra;  United  Statee  v.  Wilean,  46 
Fed.  Rep.  748:  Peop'e  v.  Blackburn,  supra. 

Article  4,  section  6,  of  the  State  Constitution 
provides  that  the  governor  *'shall  have  the 
power  to  grant  reprieves,  commutations,  and 
pardons  after  conviction." 

Such  powers  as  are  especially  conferred  by 
the  constitution  on  the  governor,  or  any  other 
specified  officer  the  legislature  cannot  require 
or  authorize  to  be  performed  by  any  other  offi- 
cer or  authority. 

Cooley,  Const.  Lim.  1 15,  Jiote  t.  See  also  4 
Crim.  L.  Mag.  468;  United  States  v,  Klein,  80 
"U.S.  13  Wall.  128, 20  L.  ed.  519;  Haley  y.  Clark, 
26  Ala.  442;  State  v.  Sloss,  25  Mo  202,  69 
Am.  Dec.  467;  State  v.  Todd,  2Q  Mo.  175;  State 
▼.  Ifichols,  26  Ark.  74,  7  Am.  Rep.  600. 

0*Brien» «/.,  delivered  the  opinion  of  the 
court: 

The  question  presented  by  this  appeal  is 
novel  and  important.  The  supreme  court  has 
bj  mandamus  commanded  the  court  of  ses- 
sions to  proceed  to  judgment  in  a  criminal 
case,  and  to  pass  sentence  upon  the  defendant 
after  conviction.  The  power  of  the  court  to 
grant  the  writ  under  the  circumstances  dis- 
closed by  the  record  is  denied.  On  the  4tli 
of  March,  1892,  John  Attridge  was  convicted 
in  the  court  of  sessions  of  Monroe  county, 
composed  of  the  county  judge  and  two  jus- 
tices of  sessions,  upon  his  own  plea  of 
guilty  of  the  crime  or  grand  larceny,  in  the 
second  degree.  The  defendant  was  a  clerk  in 
a  mercantile  firm,  and  the  offense  consisted 
in  the  appropriation  to  his  own  use  of  a  sum 
of  money  which  belonged  to  his  employers, 
and  which  came  to  his  possession,  or  under 
his  charge,  by  virtue  of  his  employment. 
There  were  supposed  to  be  certain  mitigating 
circumstances  connected  with  the  transaction, 
growing  .out  of  his  youth,  previous  good 
character,  and  otherwise,  that  were  presented 
to  the  court  through  a  petition  signed  by 
numerous  respectable  citizens,  who  prayed 
that  his  sentence  be  suspended.  Three  days 
after  the  conviction  he  was  brought  before 
the  court,  and  the  county  judge  presiding 
sentenced  him  to  imprisonment.  The  two 
justices  of  sessions  dissented,  and  announced, 
as  the  judgment  of  the  court,  that  sentence 

S8L.R  A. 


be  suspended.  The  defendant  was  remanded 
to  the  custody  of  the  sheriff,  but  discharged 
soon  after  from  the  commitment  upon  habeas- 
corpus  granted  by  a  justice  of  the  supreme 
court  holding  a  court  of  oyer  and  terminer, 
on  the  ground  that  the  sentence  pronounced 
by  the  county  jud*;c,  not  having  been  con- 
curred in  by  a  majority  of  the  court,  was  il- 
legal. He  was,  however,  remanded  to  the 
custody  of  the  sheriff,  to  the  end  that  the 
court  of  sessions  might  pronounce  a  legal 
sentence  in  the  case.  He  was  aeain  brought 
before  that  court  on  the  14th  of  March,  and 
the  judgment  thereupon  given  that  sentence 
be  suspended  during  good  behavior.  The 
county  judge  dissented,  and  the  defendant 
was  thereupon  discharged  from  custody.  On 
the  27th  of  June  following,  the  supreme  court 
at  special  term,  upon  the  application  of  the 
district  attorney,  granted  a  peremptory  writ 
of  mandamus  commanding  the  court  of  ses- 
sions to  proceed  to  judgment,  and  to  sentence 
the  defendant  to  the  punishment  prescribed 
by  law.  The  order  granting  the  writ  haa 
been  affirmed  at  the  general  term. 

The  precise  question  involved,  therefore, 
is  the  power  of  a  court  of  record,  possessing 
jurisdiction  in  criminal  cases,    to  suspend 
judgment  after  conviction.     The   court  of 
sessions  is  a  court  possessing  superior  crim- 
inal jurisdiction  and  common-law  powers. 
People  V.  Dradner,  107  N.  Y.  1.     It  possessea 
all  the  powers  formerly  exercised  by  superior 
courts  of  criminal  jurisdiction  in  England, 
except  so  far  as  these  powers  have   befen 
changed  or  abrogated  bv  statute.     There  can, 
I  think,  be  no  doubt  that  the  power  to  sus- 
pend sentence  after  conviction  was  inherent 
to  all  such  courts  at  common    law.    The 
practice  had  its  origin  in  the  hardships  re- 
sulting from  peculiar  rules  of  criminal  pro- 
cedure, when  the  court  had  no  power  to  grant 
a  new  trial,  either  upon  the  same  or  addi- 
tional evidence,  and  the  verdict  was  not  re- 
viewable upon  the  facts  by  any  higher  court. 
The  power,  as  thus  exercised,   is  described 
i n  th i s  1  an g uage  by  Lord  Hale :    **  Somet i mea 
the   judge   reprieves    before    judgment,    aa 
%vhere  he  is  not  satisfied  with  the  verdict,  or 
the  evidence  is  uncertain,  or  the  indictment- 
is  insufficient,  or  doubtful  whether  within 
clergy  ;  also,  when  favorable  or  extenuating 
circumstances  appear,  and  when  youths  are 
convicted  of  their  first  offense.     And  these 
arbitrary  reprieves  may  be  granted  or  taken 
off  by  the  justices  of  gaol  delivery,  although 
their  sessions  be  adjourned  or  finished ;  nnd 
this,  by  reason  of  common  usage."    2  Hale, 
P.   0.   chap.   58,   p.   412.    This  power   be- 
longed, of  common  right,  to  every  tribunal 
invested  with  authority  to  award  execution, 
in  a  criminal  case.     1  Ohitty,  Grim.  Law, 
1st  ed.  617,  758. 

Without  attempting  to  collate  all  the  au- 
thorities on  the  subject,  it  is  sufficient  to  say 
that  the  power  to  suspend  sentence  at  common 
law  is  asserted  by  writers  of  acknowledged 
authority  on  criminal  jurisprudence,  by  the 
uniform  practice  of  the  courts,  and  numeroua 
adjudged  cases.  2  Hawk.  P.  C.  chap.  51, 
§  8;  1  Bishop,  Crim.  Proc.  §  1124;  4  Bl. 
Com.  chap.  81 ;  People  v.  Graves,  81  Hun,. 
882 ;  People  y.  BarHngt<m,   15  Abb.   N.  0. 
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161 ;  People  v.  Whipple,  9  Cow.  715 ;  Carnal 
▼.  People,  1  Park.  Crim.  Rep.  282,  266 ;  Chm, 
T.  Dowdican,  115  Mass.  180;  State  v.  ^(2(f^, 
43  N.  J.  L.  114,  89  Am.  Rep.  547 ;  Weaver 
▼.  People,  88  Mich.  297 ;  PeopU  v.  i2«t«y.  53 
Mich.  260 ;  Com.  v.  Moloney,  145  Mass.  205 ; 
Sylvester  v.  i^to^,  65  N.  H.  193. 

The  courts  below  were  of  the  opinion  that 
fiection  12  of  the  Penal  Code  deprives  the 
court,  in  all  cases,  of  any  discretion  with 
respect  to  the  imposition  of  the  punishment 
prescribed  by  law.  The  language  of  that 
section  is  as  follows:  ''The  several  sections 
of  this  Code  which  declare  certain  crimes  to 
be  punishable  as  therein  mentioned,  devolve 
a  outy  upon  the  court  authorized  to  pass 
sentence  to  impose  the  punishment  pre- 
scribed." This  provision  was  not  intended 
to,  and  did  not,  abrogate  any  power  over  the 
Judgment  which  the  courts  possessed  before. 
The  provision  is  declaratory  of  the  law  as  it 
always  existed,  for  it  was  always  the  duty 
of  the  court  to  impose  the  punishment  upon 
conviction ;  but  this  duty  was  never  supposed 
to  be  incoDsistent  with  the  power  to  suspend 
thejudgment  till  the  next  term  of  the  court 
or  indefinitely.  Since  the  granting  of  the 
writ  in  this  case,  the  above  section  of  the 
Penal  Code  has  been  amended  by  chapter  270 
of  the  Laws  of  1893  by  adding  to  it  these 
words:  **But  such  court  may,  in  its  discre- 
tion, suspend  sentence,  during  the  good  be- 
havior of  the  person  convicted,  where  the 
maximum  term  of  imprisonment  prescribed 
by  law  does  not  exceed  ten  years,  and  such 
person  has  never  before  been  convicted  of  a 
lelony.''  It  is  admitted  by  the  learned  dis- 
trict attorney  that  this  amendment,  though 
passed  since  the  writ  in  this  case  was  directed 
by  the  order,  is  applicable  to  this  case,  as 
the  defendant  in  the  indictment  has  not  yet 
been  sentenced,  and,  if  brought  before  the 
court  for  that  purpose,  pursuant  to  the  com- 
mand of  the  writ,  sentence  may  be  suspended 
if  the  enactment  is  valid.  He  meets  this 
difficulty,  however,  by  strenuously  insisting 
that  the  amendment  encroaches '  upon  the 
power  of  the  governor  to  grant  reprieves  and 
pardons,  which  is  exclusively  vested  in  him 
tinder  the  state  constitution.  Const,  art.  4, 
§  5.  There  can  be  no  doubt  tbat,  if  the 
amendment  distributes  any  part  of  the  par- 
doning power  conrerred  upon  tiie  executive 
to  some  other  department  of  the  government, 
the  legislation  is  in  ctmflict  with  the  consti- 
tution, and  invalid.  The  power  to  suspend 
sentence  and  the  power  to  grant  reprieves  and 
pardons,  as  understood  when  the  constitution 
was  adopted  aie  totally  distinct  and  different 
in  their  origin  and  nature.  Tne  former  was 
always  a  part  of  the  judicial  power;  the  lat- 
ter was  always  a  part  of  the  executive  power. 
Tlie  suspension  of  the  sentence  simply  post- 
pones the  judgment  of  the  court  temporarily 
or  indefinitely,  but  the  conviction  and  lia- 
bilit;^  following  it,  and  all  civil  disabilities, 
remain  and  become  operative  when  judgment 
is  rendered.  A  pardon  reaches  both  the  pun- 
ishment prescribed  for  the  offense  and  the 
gui  1 1  of  the  offender.  It  releases  the  punish- 
ment, and  blots  out  of  existence  the  guilt, 
so  that  in  the  eye  of  the  law.  the  offender  is 
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as  innocent  as  if  he  had  never  oommitted  tiie 
offense.  It  removes  the  penalties  and  disa- 
bilities, and  restores  him  to  all  his  civil 
rights.  It  makes  him,  as  it  were,  a  new  man, 
and  gives  him  a  new  credit  and  capacity.  Bt 
parte  Garland,  71  U.S.  4  Wall.  833,  18  L.  ed. 
366 ;  United ^ates  v.  KUin,  80  U.  8.  13  Wall. 
128.  20  L.  ed.  519 ;  Knots  v.  United  Siaie$, 
95  U.  S.  149.  24  L.  ed.  442. 

The  framers  of  the  federal  and  state  consti- 
tutions were  perfectly    familiar   with    tha 
principles  governing  the  power  to  grant  par- 
dons, and  it  was  conferred  by  Uiese  instru- 
ments upon  the  executive  with  full  knowl- 
edge of  the  law  upon  the  subject,  and  the 
words  of  the  constitution  were  used  to  ex- 
press the  authority  formerly  exercised  by  the 
English  crown,  or  by  its  representatives   in 
the  colonies.     Sx  parte  WelU,   59  U.  S.    18 
How.  307,  15  L.  ed.  421.     As  this  power  was 
understood,  it  did  not  comprehend  any  part 
of  the  judicial  functions  to  suspend  sentence, 
and  it  was  never  intended  that  the  authori^ 
to  grant  reprieves  and  pardons  should  abro- 
gate, or  in  any  degree  restrict,  the  exercise 
of  that  power  in  regard  to  its  own  Judgments, 
that  criminal  courts  had  so  long  maintained. 
The  two  powers,  so  distinct  and  different  in 
their  nature  and  character,  where  still  left 
separate  and  distinct,  the  one  to  be  exercised 
by  the  executive,  and  the  other  by  the  ju- 
dicial, department.     We  therefore  conclude 
that  a  statute  which,  in  terms,   authorizes 
courts  of  criminal  jurisdiction  to  suspend 
sentence  in  certain  cases  after  conviction, — a 
power  inherent  in  such  courts  at  common 
law,  which  was  understood  when  tlie  con- 
stitution was  adopted  to  be  an  ordinary  ju- 
dicial  function,  and  which,   ever  since  its 
adoption,  has  been  exercised  by  the  courts, — 
is  a  valid  exercise  of  legislative  power  under 
the  constitution.     It  does  not  encroach,  in 
any  just  sense,  upon  the  powers  of  the  ex- 
ecutive, as  they  have  been  understood  and 
practiced  from  the  earliest  times.    The  power 
to  suspend  the  judgment  during  good  be- 
havior,  if  understood  as  expressing  a  condi- 
tion,   upon  the  compliance  with  which  the 
offender  would  be  absolutely  relieved  from 
all  punishment,  and  freed  from  the  power  of 
the  court  to  pass  sentence,  is  open  to  more 
doubt.    The  legislature  cannot  authorize  the 
courts  to  abdicate   their  own   powers  and 
duties,  or  to  tie  their  own  hands  in  such  a 
way  that,  after  sentence  has  been  susoemled, 
they  cannot,  when  deemed  proper  and  in  the 
interest  of  justice,  inflict  the  proper  punish- 
ment in  the  exercise  of  a  sound  discretion. 
Nor  can  the  free  and  untrammeled  exercise  of 
this  power  or  the  right  to  pass  sentence  ac- 
cording to  the  discretion  of  the  court  be  made 
dependent  upon  compliance  with  some  con- 
dition that  would  require  the  court  to  try  a 
question  of  fact  before  it  could  render  the 
judgment  which  the  law   prescribes.     The 
statute  must  not  be  understoDd  as  conferrinff 
any  new  power.     The  court  may  suspend 
sentence  as  before,  but  it  can  do  nothing  to 
preclude  itself  or  its  successor  from  passing 
the  proper  sentence  whenever  such  a  course 
appears  to  be  proper.     This,  we  think,  is  all 
that  the  statute  intends,  and  that  was  the 
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•only  effect  of  the  JudRment  It  is  a  power 
which  the  court  should  possess  io  furtherance 
of  lustice,  to  be  used  wisely  and  discreetly ; 
«nd  it  is  perhaps  creditable  to  the  adminis- 
tration of  justice  in  such  cases  that,  while 


the  power  has  always  existed,  no  complaint 
has  been  heard  of  its  abuse. 

The  order  of  the  General  and  Special  Terms 
$hould  be  reverted,  and  the  mandamus  denied. 

All  concur. 


INDIANA  SUPREME  COURT. 


John  PARKER  et  al.,  Appts., 

V. 

BTATE  of  Indiana. 
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4vraiitlii^  a  stay  of  exeeatton  by  aa  ap- 
pellate court  pendlniT  aa  appeal  in  a 
capital  case  is  not  a  reprieve  within 
the  meaning  of  a  oonstitutionaJ  proviBlon  sriviDg 
to  the  gOTcrnor  the  power  to  grant  reprieves; 
and  a  statute  autfaorlziDg  such  stay  merely  de- 
clares the  inherent  power  of  the  court,  independ- 
•ent  of  any  statutory  provision. 

(November  0, 1898.) 

APPLICATION  to  set  aside  a  stsy  of  exe- 
cution pending  an  appeal  by  defendants 
tiom  a  judgment  of  the  Marion  County  Crim- 
inal Court  convicting  defendants  of  murder  in 
the  first  degree  and  sentencing  them  to  suffer 
the  death  penalty.     Application  overruled. 

The  facts  sufficiently  appear  in  the  opinion. 

Jiessre.  Kealing^  A  Hugg  and  R.  W. 
JScBride  for  appellant 

Mr.  A*  0«  Smith  for  appellee. 

Coffey*  J,,  delivered  the  opinion  of  the 
<x>urt: 

The  appellants  in  this  case  were  indicted, 
tried,  and  convicted  in  the  Marion  criminal 
<ourt  upon  a  charge  of  murder  in  the  first  de- 
ffree,  and  were  sentenced  to  suffer  death  on  the 
Sd  day  of  November.  1893.  From  this  Judg- 
ment they  appealed  to  this  court,  and  on  the 
28th  day  of  September,  applied  for  a  slay  of 
•execution  upon  the  ground  thst  the  time  inter- 
Ten  ing  between  the  date  of  flline  the  transcript 
in  this  court  and  the  date  fixed  for  the  execu- 
tion was  not  sufficient  to  enable  their  counsel 
to  properly  examine  and  argue  the  legal  ques- 
tions in  the  esse,  and  was  not  sufficient  to  en- 
able the  court  to  properly  consider  and  decide 
the  leeal  questions  arising  upon  the  assignment 
of  errors  in  the  cause.  After  due  considera- 
tion of  the  petition  and  the  record  in  the  case, 
the  court  found  that  it  was  impossible  to  prop- 
^crly  consider  and  decide  the  errors  assigned 
upon  the  record  prior  to  the  8d  day  of  Novem- 
her,  1803,  snd  thereupon  entered  an  order  stay- 
ing the  execution  of  the  sentence  passed  upon 
the  appellants  until  the  5th  day  of  January, 
1804, 

The  attorney-general  of  the  state  files  a  pe- 
tition to  vacate  that  order  upon  the  alleged 
l^und  that  it  is  in  violation  of  article  8,  sec- 
tion 1,  and  article  6,  section  17,  of  the  Consti- 


tution of  the  state,  and  that  this  court  in  stay- 
ing the  execution  of  the  sentence  of  the 
appellants,  attempted  to  and  did  exercise  the 
constitutional  powers  and  duty  of  the  governor 
of  the  state;  that  the  power  to  grant  reprieves 
and  stay  of  execution  in  criminal  cases  is 
vested  in  the  governor,  and  not  in  the  courts. 

Section  18^,  Rev.  Stat.  1881,  provides: 
"  An  appeal  to  the  supreme  court  from  a  judg- 
nient  of  conviction  does  not  stay  the  execution 
of  sentence,  except  where  the  punishment  is 
to  be  death  or  the  judgment  is  for  a  fine  or  a 
fine  and  costs  only,  in  which  cases  the  execu- 
tion of  sentence  may  be  stayed  by  order  of  the 
supreme  court,  or  a  judge  thereof." 

Section  1874  provides:  "When  the  execu- 
tion of  the  sentence  is  respited  to  another  day 
by  the  governor  or  where  the  same  is  suspended 
by  order  of  the  supreme  court  pending  an 
appeal  thereto,  the  sheriff  must  note  the  same 
on  the  warrant,  and  the  defendant  must  be  de- 
tained in  custody  until  the  day  to  which  the 
respite  is  granted,  or  the  execution  suspended 
by  the  supreme  court,  at  which  time  the  sher- 
\6,  unless  the  judgment  is  reversed  or  the 
defendant  pardoned,  must  execute  the  sentence 
between  the  hours  specified  in  the  judgment 
and  return  the  warrant,  with  the  respite  or 
order  of  the  supreme  court." 

It  is  not  denied  that  this  court  had  the 
power,  under  the  statutes,  to  make  the  order 
in  question,  provided  they  are  valid  enact- 
ments, but  it  is  said  that  they  are  in  conflict 
with  the  sections  of  the  constitution  above  re- 
ferred to,  and  for  this  reason  they  are  void. 

Section  1,  article  3,  of  the  Constitution  pro- 
vides: '*  The  powers  of  the  government  are 
divided  into  three  separate  departments:  the 
legislative,  the  executive,  including  the  admin- 
istrative, and  the  judicial,  and  no  person 
charged  with  official  duties  under  one  of  these 
departments  shall  exercise  any  of  the  functions 
of  another,  except  as  in  this  constitution  ex- 
pressly provided." 

Under  this  provision  of  our  state  constitution 
it  has  often  been  held  by  this  court  that  the 
three  departments  of  the  state  government  are 
not  merely  equal,  but  they  are  exclusive  in 
respect  to  the  duties  assigned  to  each.  They 
are  absolutely  independent  of  each  other. 
They  are  equal,  coordinate  and  independent. 
This  division  of  power  was  intended  to  pre- 
vent the  concentration  of  power  in  one  person 
or  class  of  persons.  Ijafayeite,  M.  db  B,  H.  Co. 
V.  Geiger,  84  Ind.  186;  State  v.  Denny,  118 
Ind.  b82,  4  L.  R.  A.  79;  EvannilU  v.  State, 
118  Ind.  426,  4  L.  R.  A.  98:  StaU  v.  Denny, 
118  Ind.  449,  4  L.  R.  A.  65;  8taU  y.  NobU, 


NOTB.— In  oonnectlon  with  the  above  decision 
that  a  stay  of  execution  pending  appeal  Is  not  a 
veprleve*  see  the  deelsion  in  People  v.  Oourt  of 
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Sessions  of  Monroe  County  (K.  Y.),  ante,  866,  to 
the  effect  that  a  suspension  of  sentenoe  by  the 
court  in  whloh  trial  is  had  is  not  a  reprieve. 


See  also  23  L.  R.  A.  856  j  27  L.  R.  A.  573. 


Indiaka  Supbehb  Couut. 


Nffv^ 


118  Ind.  850,  4  L.  B.  A.  101;  ffavey  ▼.  8taU, 
127  Ind.  588,  11  L.  R.  A.  763. 

Because  these  several  departments  of  the 
government  are  separate  and  independent,  and 
because  the  incumbent  of  each  is  prohibited 
from  performing  any  of  the  functions  belone- 
ing  to  another  department,  it  has  been  held 
that  a  legislature  cannot  pass  a  valid  act  re- 
lieving persons  from  penalties  incurred  by 
violation  of  pennl  statutes,  nor  can  it  pass  a 
valid  act  compelling  the  refunding  of  money 
collected  on  a  judgment;  in  short,  that  it  is  not 
in  the  power  of  one  department  of  the  govern- 
ment to  perform  any  of  the  functions  beloncr- 
ing  to  another.  State  v.  Sloss,  25  Mo.  291,  69 
Am.  Dec.  467;  Hale!/  v.  Clark,  26  Ala.  439. 

Uection  17,  article  5,  of  the  Constitution,  pro- 
vides that  the  governor  of  the  state  shall  have 
power  to  grant  reprieves,  commutations,  and 
pardons,  after  conviction,  for  all  offenses  ex- 
cept treason  and  cases  of  impeachment,  sub- 
ject to  such  regulations  as  may  be  provided 
by  law,  so  that  if  the  granting  of  a  stay  of 
execution  by  the  supreme  court  in  a  capital 
case  pending  before  it  on  appeal  is  the  granting 
of  a  reprieve,  within  the  meaning  of  this  pro- 
vision of  the  constitution,  it  must  follow  that 
the  statutes  above  set  out  are  void  as  being  in 
conflict  with  the  constitution  of  the  state. 

In  solving  the  qutfstion  as  to  whether  the 
granting  of  a  stay  of  execution  by  this  court 
in  a  capital  case,  pending  before  it  on  appeal, 
is  a  reprieve  within  the  meaning  of  that  word 
as  it  appears  in  the  constitution,  we  must  keep 
in  mind  the  fact  that  the  same  constitution 
creates  the  three  several  departments  of  the 
state  govern  in  ent  and  that  it  was  the  acknowl- 
edged purpose  of  the  framers  of  that  instru- 
ment to  make  these  departments  independent 
of  each  other.  To  hola  that  the  stay  of  execu- 
tion bv  the  supreme  court  in  a  case  like  this  is 
a  reprieve  within  the  meaning  of  section  17, 
article  5,  of  the  Constitution,  is  to  annihilate 
one  section  of  that  instrument  with  another, 
for  if  the  court  is  compelled  to  appeal  to  the 
executive  for  a  stay  or  execution  in  order  to 
enable  it  to  hear  and  determine  a  case,  it  is  not 
independent.  We  are  not  at  liberty  to  sup- 
pose that  the  convention  which  framed  the 
constitution  intended  such  a  result  as  this.  It 
intended  that  the  constitution  should  consti- 
tute a  harmonious  whole,  and  it  is  our  duty  to 
80  construe  it  if  it  is  possible  to  do  so.  Under 
tbe  construction  contended  for,  if  one  convict- 
ed of  murder  and  sentenced  to  suffer  the  death 
penalty  should  appeal  to  this  court,  and  by 
the  exercise  of  all  the  diligence  possible  should 
not  bo  able  to  file  his  transcript  earlier  than 
the  day  before  the  time  fixed  for  his  execution, 
leaving  no  time  to  investigate  his  case,  if  the 
chief  executive  should  not  be  accessible,  or,  if 
accessible,  he  should  refuse  to  ^ant  a  reprieve, 
the  result  would  be  the  execution  of  the  appel- 
lant and  an  investigation  of  his  case  after- 
wards. If,  upon  investigation,  we  should 
reach  the  conclusion  that  he  had  been  illegally 
convicted,  the  most  that  could  be  done  would 
be  to  reverse  the  judgment  and  to  that  extent 
vindicate  his  memory.  This  is  not  the  justice 
contemplated  by  the  law.  If  we  adopt  this 
construction,  in  the  case  supposed,  the  power 
of  this  court  to  administer  justice  between  the 
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appellant  and  the  state  would  not  depend  izpoi^ 
its  own  will,  but  upon  the  will  of  thegovemor, 
the  incumbent  of  another  independeoi  depart- 
ment of  the  govern meht.  Without  cogent. 
reasons,  such  a  construction  should  iioi  \mr 
adopted. 

In  construing  the  constitution  upon  tbe  8ub> 
ject  now  under  immediate  consideration p  ft  ia 
to  be  constantly  borne  in  mind  not  only  that 
the  judiciary  is  an  independent  department  of 
the  state  government,  but  also  that  it  derives- 
none  of  its  judicial  power  from  either  of  the 
other  departments.  It  is  true  that  the  general 
assembly  may  create  courts,  under  the  oonsfi- 
tution,  but  it  cannot  confer  on  them  judicial 
power,  for  it  possesses  none  to  confer.  Wbak 
created,  such  power  is  conferred  by  the  con- 
stitution,  and  not  tnr  the  act  creating  the  courk 
Elliott,  AppeUate  Procedure,  §  1;  State  v.  ^0- 
ble,  118  Ind.  850,  4  L.  B.  A.  101;  Shugart  t. 
MUee,  125  Ind.  445;  Edwkina  v.  State,  Id.  570;. 
Misiouri  River  TeUg.  Oo.  v.  First  Nat.  Bank 
of  Sioux  City,  74  III.  217. 

The  supreme  court  in  this  state  ia  a  court 
created  by  the  constitution,  and  as  such  it  pos- 
sesses the  inherent  power  to  do  all  acts  neces- 
sary to  enable  it  to  effectually  exercise  the  pi- 
risdiciion  conferred  upon  it.    The  authority  U>- 
review   and    revise   necessarily  includes  the 
power  to  enforce  the  law  and  administer  jus- 
tice.   Independent  of  any  statu  toiy  provision,. 
it  has  the  power  to  so  frame  its  judgments  and 
orders  as  to  secure  justice  to  litigants  withinr 
its  jurisdiction,  since  the  right  of  appeal  car- 
ries with  it  the  right  to  a  judgment  awardinr- 
iustice  according  to  the  law  of  the  land.    Ell- 
lott.  Appellate  Procedure,  S  21;  Piqua  BanJt 
V.  Knoup,  6  Ohio  St.  842;  Buchanun  v.  MUli- 
gan,  108  Ind.  433;  Shannon  v.  Ha^,  106  ind. 
589;  OoitnU  v.  Mxon,  109  Ind.  878;  Roberta 
V.  Lindley,  121   Ind.  56;  I.ouiwilU,  N.  0,  «fe 
0.  B.  Co.  T.  Efzler,  119  Ind.  89;  Brown  v. 
Jones,  118  Ind.  46. 

We  are  of  the  opinion  that  this  court  pos- 
sesses the  power  to  stay  proceedings  in  a  case- 
like this,  when  necessarj^  to  enable  it  to  inves- 
tigate and  properly  decide  the  questions  pre- 
sented by  the  record,  independent  of  any  stat 
utory  provision  upon  the  su  b  ject.  The  si  at  u  te^ 
above  set  out  are  simply  declaratory  of  a  power 
which  existed  before  their  enactment  No- 
more  solemn  duty  can  be  imposed  upon  the 
courts  than  the  dutv  of  protecting  and  the  duty 
of  taking  human  life.  When  human  life  is  to 
be  taken  under  the  judgmeht  of  a  court,  tbe 
act  cannot  be  justified  except  by  the  strict  ob- 
servance of  Uie  forms  of  the  law  of  the  com- 
monwealth. In  a  matter  so  grave,  the  court 
having  the  power  should  never  refuse  to  stay 
proceedings  when  necessary  to  enable  it  to  in- 
quire whether  the  execution  of  a  citizen  wa» 
justified  under  the  law,  and  as  to  whether  the 
forms  of  the  law  had  been  observed,  the  pro- 
ceeding resulting  in  his  conviction. 

In  our  opinion,  the  sections  of  the  Statute  of 
1881,  above  set  out,  are  not  in  conflict  with  the 
constitution  of  the  state,  and  sre  valid  enact- 
ments. .  We  are  aware  that  a  different  conclu- 
sion was  reached  by  this  court  in  the  case  of 
Butler  V.  State,  97  Ind.  878,  but  we  cannot 
give  our  assent  to  the  conclusion  reached  in* 
that  case.    The  error  in  that  case  consists  in 
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/usuming  that  the  grantiDgof  stay  of  execution 
by  this  coart  in  case  pending  before  it  is  a 
reprieve  within  the  m'eaning  of  section  17, 
article  5.  of  the  Constitution  of  the  state.  A 
conclusion  based  upon  an  erroneous  premise  is 
^8eldom.  if  ever,  correct.  In  so  far  as  that  case 
•conflicts  with  the  conclusion  reached  here,  it 
is  modified. 

From  what  we  have  said,  it  follows  that 
-application  to  Hi  aside  the  order  staying  pro- 
"Ceedinge  in  this  ease  should  be  overruled. 


-CHICAGO,  ST.   LOUIS  &  PITTSBURGH 

R.  CO..  Appi,, 

v. 

Wright  W.  CHAMPION. 


(- 
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1.  Judicial  notice  will  not  be  taken  of 
the  eJTeet  which  will  be  produced  by  re- 

leasiDflT  upon  a  errade  the  brake  from  a  car  pro- 
pelled.oniy  by  a  previously  acquired  momeDtum. 

S*  Evidence  of  an  experiment  as  to  the 
action  of  a  car  pr  opcdled  by  previonslx 
acquired  momentum  when  suddenly 
released  from  the  brake  on  a  deeceuding 
grade  to  admissible  in  an  action  for  the  masbing 
of  an  employ6^  hand  by  the  ailecred  sudden  start- 
ing forward  of  a  car  under  such  circumstances, 
when  the  experiment  was  made  at  the  same  place 
that  the  accident  occurred  with  a  similar  oar  at 
the  same  speed. 

(McBride^  J.,  dissents.) 
(December  23, 180(2.) 

APPEAL  by  defendant  from  a  Jod^nneDt  of 
the  Superior  Court  for  Marion  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
■cover  damages  for  i)ersonal  injuries  alleged  to 
have  resulted  from  defendant's  negligence. 
JSeversed, 

The  facts  are  stated  In  the  opioioo. 

Messrs,  S.  O.  Pickens  and  Charles  W. 
Hoores  for  appellant. 

Messrs,  Georee  W«  Cooper  and  MeCul- 
loa§^h  A»  Harlan  for  appellee. 

Miller,  Ch.  «/l,  delivered  the  opinion  of  the 
<sourt: 

The  complaint  charges  that  the  appellee  was 
en  employe  of  the  appellant,  and  that  on  the 
24th  day  of  January,  1888,  while  in  the  dis 
charge  of  his  duties  as  such  employ^,  in  mak- 
ing a  coupling  between  two  cars  in  appellant's 
yard,  he  bad  his  hand  crushed.  The  right  of 
recovery  for  this  injury  is  based  upon  the  al- 
leged negligence  of  the  appellant  in  employ- 
ing and  keeping  in  its  employ,  as  a  fellow 
servant  with  the  appellee,  one  Theodore  Leo- 
nard, a  yard  brakeman,  who,  it  is  alleged, was 
inexperienced,  incompetent,  unskillful,  and 
negligent,  and  that  the  appellant,  at  the  time 
of  his  employment  and  during  the  time  he  was 
in  the  service  of  appellant,  hful  knowledge  of 
^snch  incompetence;  that,  while  appellee  was 
performing  bis  work  In  appellant's  yard,  ap- 

Notb:— For  experiments  in  the  presence  of  the 
jury,  see  Leonard  v.  Southern  Pao.  Go.  (Or.)  15  L. 
B.  A.  221,  and  noU, 


pellee  undertook  to  couple  a-  car  which  Leo> 
iiard  was  riding  down  upon  a  siding  to  a  car 
which  was  standing  upon  the  siding;  and  that 
when  he  was  in  the  act  of  making  the  coup- 
ling,and  when  the  moving  car  was  within  from 
six  to  eight  inches  of  the  other  car,  Leonard 
negligently  loosed  the  brake  on  the  moving  car 
which  caused  it  to  spring  or  jump  forward, 
and  tcatcb  and  mash  the  plain (iff's  hand  be- 
tween the  drawbars.  The  complaint  was  an- 
swered by  a  general  denial.  The  questions 
discussed  by  counsel  in  their  briefs  arise  upon 
the  action  of  the  court  in  overruling  the  mo- 
tion for  a  new  trial. 

It  is  earnestly  insisted  that  the  verdict  of  the 
jury  is  not  sustained  by  the  evidence.  Coun- 
sel for  the  appellant,  in  effect,  admit  that  there 
was  some  evidence  to  sustain  every  material 
averment  of  the  complaint,  but  say,  with  ref- 
erence to  the  evidence  of  the  plaintiff  that  upon 
the  release  of  the  brakes  on  the  moving  car  it 
immediately  sprang  or  jumped  forward,  that 
"this  is  a  manifeft  absurdity/'  The  evidence 
shows,  without  dispute,  that  the  car  which  was 
"kicked  "bv  the  locomotive  upon  the  siding 
was  a  loaded  gondola  coal  car,  weighing  from 
sixty  to  sixty-five  thousand  pounds,  and  mov- 
ing, with  the  brakes  set,  at  a  rate  of  three  or 
four  miles  an  hour.  The  grade  upon  which 
the  car  was  moving  was  a  descending  grade  of 
six  inches  to  the  hundred  feet,  without  any 
perceptible  break  in  the  grade.  At  the  time 
the  brake  was  released  the  cars  were  from  six 
to  eijg^bt  inches  apart.  The  evidence  being  in 
conflict  upon  the  question  of  whether  or  not 
a  car  would  or  could,  under  these  circum- 
stances, spring  or  jump  forward, we  could  not 
disturb  tbe  judgment  rendered  upon  the  ver- 
dict of  the  jury  unless  we  could  know  judi- 
cially that  it  stated  that  which  was  physicallv' 
an  impossibility.  The  natural  laws  of  which 
cAirts  take  judioial  notice  are  such  as  are  of 
uniform  occurrence,  and  invariable  in  their  ac- 
tion. 12  Am.  &  Eng.  Enoyclop.  Law,  196. 
Knowledge  of  facts  is  usually  taken  by  courts 
for  the  purpose  of  dispensing  with  formal 
proof  in  matters  collateral  to  the  point  in  issue, 
and  seldom,  if  ever,  for  the  purpose  of  contra- 
dicting and  controlling  the  effect  of  evidence 
given  upon  the  trial  of  a  cause.  A  matter 
which  could  legitimately  be  the  sublect  of  in- 
quiry in  a  court  could  not  well  be  said  to  be  so 
well  established,  and  to  have  acquired  such 
notoriety,  as  to  come  within  the  judicial  knowl- 
edge of  the  court.  This  power  of  judicial  no- 
tice is  to  be  exercised  with  caution.  "Every 
reasonable  doubt  upon  the  subject  should  be 
resolved  promptly  in  the  negative."  Brown 
V.  Piper,  91  U.  S.  87,  28  L.  ed.  200.  Wo 
might,  and  ordinarily  would,  take  notice  that 
a  car  moving  upon  a  smooth  and  level  track, 
propelled  only  by  a  previously  acquired  mo- 
mentum, would  not,  upon  the  sudden  removal 
of  the  friction  caused  by  brakes,  accelerate  its 
motion;  but,  as  against  evidence  introduced  to 
the  contrary,  we  should  presume  that  soma 
undisclosed  and  exceptional  cause  had  inter- 
vened to  prevent  tbe  application  of  the  gen- 
eral rule.  Also,  while  we  mi^ht  judicially 
know  that  the  tendency  of  an  inclined  grade 
would  be  to  accelerate  the  motion  of  a  car 
moving  down  the  incline,  yet  we  must  also 
know  that  the  law  of  friction  operates  against 


See  also  41  L.  R.  A.  157. 
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t'je  acceleration  of  its  motion,  and  at  some  de- 
gree  of  inclination  the  friction  would  equal 
and  neutralize  the  motion  caused  by  the  de- 
scending grade.  To  determine  the  effect 
of  these  causes  upon  the  motion  of  a  car  in  a 
given  case,  is  not  a  matter  of  which  a  court 
can  take  judicial  knowledge,  but  must  be  de- 
termined by  the  jury  from  the  evidence  intro- 
duced on  the  trial.  We  cannot,  in  this  case, 
as  a  matter  of  judicial  knowledge,  determine 
that  the  evidence  introduced  upon  the  trial 
that  in  this  particular  instance  the  car  did 
spring  or  jump  forward  was  not  true. 

During  the  trial  the  appellant  placed  a  wit- 
ness upon  the  stand,  and  proposed  to  show 
that  shortly  before  the  trial  a  test  was  made 
upon  the  siding  on  which  the  accident  took 
place,  and  at  a^ut  the  same  place  on  the  sid- 
ing, by  letting  a  gondola  car  of  the  same  kind 
as  the  one  in  use  at  the  time  of  the  injury 
down  upon  the  siding;  that  Mr.  Leonard,  the 
same  brakeman  who  was  on  the  car  at  the  time 
of  the  accident,  was  on  the  car,  which  was 
running  at  the  rate  of  about  three  miles  an 
hour,  with  the  brakes  set,  and  that,  when 
within  8  or  10  or  12  inches  of  the  car  to  which 
it  was  to  be  coupled,  the  brake  was  let  off  by 
Mr.  Leonard;  that  the  experiment  was  made 
on  a  cold  day,  and  the  car  was  kicked  back  by 
an  engine  from  about  the  same  place  where  it 
was  kicked  at  the  time  of  the  accident;  that 
when  the  brake  was  so  let  off  the  car  did  not 
show  an  increase  of  speed.  The  court  ex- 
cluded this  evidence,  and  this  ruling  was  as- 
signed as  a  cause  for  a  new  trial.  In  Lake 
Brie  db  W,  R.  Co.  ▼.  Mugg,  183  Ind.  188,  we 
held  that  an  experiment  made  by  a  witness 
would  not  be  adml5^sible  unless  it  was  shown 
to  have  been  made  under  essentially  the  same 
conditions  that  existed  in  the  case  on  trial.  In 
that  case,  evidence  that  a  boot  froze  to  a  rail 
was  excluded  because  it  did  not  appear  iftiat 
the  conditions  of  the  two  boots  were  the  same, 
as  to  warmth  and  moisture.  In  Smith  v.  State, 
2  Ohio  St.  511,  the  prosecuting  witness  testified 
as  to  the  identity  of  the  defendant.  The  wit- 
ness was  in  a  room  in  which  a  candle  was 
burning,  and  looking  through  a  window,  out- 
side of  which  he  testified  to  having  seen  the 
defendant.  Evidence  of  experiments  made  at 
the  same  window  were  introduced  in  support 
of  his  testimony.  The  defendant  offered  to 
show  that  experiments  at  other  windows  had 
been  made,  in  looking  from  a  room  in  which 
a  candle  was  burning,  through  a  window,  at  a 
person  on  the  outside,  under  circumstances  as 
near  as  possible  to  those  narrated  bv  the  wit- 
ness for  the  state.  The  court  excluded  the 
evidence,  and  on  appeal  the  judgment  of  con- 
viction was  reversed.  The  court  held  tbv  t  the 
evidence  should  have  been  received,  and  gone 
to  the  jury,  for  what  it  was  worth,  notwith- 
standing that  the  experiment  was  made  at  a 
different  window.  In  many  other  cases,  evi- 
dence of  experiments  have  been  received  in 
evidence, — usually,  however,  in  connection 
with  the  testimony  of  experts.  Of  this  class, 
we  cite  Eidt  v.  Cutter,  127  Mass.  522;  Com,  v. 
Piper,  120  Mass.  185;  Lincoln  v.  Taunton  Cop- 
per Mfg.  Go,  9  Allen,  181;  Sullivan  v  Com, 
9g  Pa.  285.  Evidence  of  this  kind  should  be 
received  with  caution,  and  only  be  admitted 
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where  it  is  obvious  to  the  court,  from  llie  na- 
ture of  the  experiments,  that  the  jury  will  be 
enlightened,  rather  than  confused.     In  many 
Instances,  a  slight  change  in  the    conditions 
under  which  the  experiment  is  made  will  so 
distort  the  result  as  to  wholly  destroy  its  value 
as  evidence,  and  make  it  harmful,  rather  than 
helpful.    In  other  cases,  a  principle  may  be 
established,  by  experiments  made  under  cir- 
cumstances quite  different  from  the  one  under 
investigation,  that  will  have  an  important  and 
beneficial  bearing  upon  the  investi<ration.     la 
the  offer  to  prove  in  this  case,  many  circum- 
stances were  included  that  were  wholly  unim- 
portant, such  as  the  fact  that  the  same  brake- 
man  was  on  the  car,  and  handled  the  brak«^ 
in  both  instances.    The  important  fact  sought 
to   be   established    by   the   experiment    was 
whether  or  not  a  car  moving  at  a  slow  rcte  of 
speed  down  a  slight  incline,  with  the  brakes 
set,  would,  when  the  brakes  were  suddenly 
loosed,  jump  or  spring  forward.    If  it  woul^ 
do  so  in  one  instance,  it  would,  under  ordinarv 
conditions,  repeat  it  every  time  the  experiment 
was  tried;  for  it  would  be  the  result  of  the  op- 
eration of  the  laws  of  motion.    The  rmte  at 
which  the  car  was  moving,  the  suddenness 
with  which  the  brakes  were  loosened,  the  de- 
gree of  the  inclination  of   the  track,  might 
affect  the  celerity  of  the  movement,  but  would 
not  affect  the  nature  of  the  movement.    If  the 
question  for   investigation  was   the  distance 
which  it  would  jump,  or  the  celerity  of  the 
movement,  all  these  things  might  be  import- 
ant; but  in  determining  whether  it  would  or 
would  not  jump  they  are  comparatively  unim* 
portant.    Li  our  opinion,  the  circumstances 
under  which  the  experiment  was  made  were 
sufliciently  similar  to  the  facts  surrounding 
the  happening  of  the  accident  to  make  it  ad- 
missible in  evidence,  for  what  it  was  worth,, 
and  for  this  error  the  judgment  must  be  re- 
versed. 

Some  other  questions  are  discussed  in  the 
briefs  of  counsel,  but  we  are  satisfied  that  they 
are  not  such  as  are  likely  to  arise  upon  a  second 
trial  of  the  cause,  and  we  will  not  extend  this 
opinion  for  their  consideration. 

Judgment  reversed,  with  costs. 

McBride,  /.,  dissenting: 

I  doubt  the  soundness  of  a  rule  that  will  ad- 
mit in  evidence  the  details  of  an  experiment,, 
and  its  results,  to  overcome  affirmative  evi- 
dence that  a  certain  thing  did  occur,  in  any 
case  where,  from  the  nature  of  things,  it  cannot 
be  certain  that  the  circumstances  and  condi- 
tions were  in  each  instance  precisely  the  same. 
Indeed,  the  principal  opinion  shows  the  dan- 
ger of  the  rule  it  affirms.  Apparently  slight 
and  unimportant  differences  in  the  conditions 
or  changes  in  the  method  may  cause  radical 
and  extreme  chances  in  results.  If  there  can 
be  a  case  where  all  of  the  conditions  can  with 
certainty  be  exactly  reproduced,  such  evidence 
might  with  safety  be  admitted.  In  all  other 
cases,  it  would  be  attended  with  too  much  of 
doubt  and  uncertainty.  I  cannot  concur  in 
so  much  of  the  opinion  as  holds  that  evidence 
of  the  experiment  and  its  results  waa  adml»^ 
sible. 
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Bervlee  on  the  aaditor  of  state  In  Ar- 
kanuM,  In  an  action  against  a  foreign 
insnrance  company  which  baa  not  com- 
plied with  the  statute  requiring  as  a  condition  of 
doinir  bualneaa  that  the  auditor  or  some  agent  be 
Appointed  to  receive  service,  is  not  authorized  by 
the  fact  that  certain  persons  have  solicited  insur- 
ance for  the  company  within  the  state  and  for- 
warded applications  to  its  office  in  another  state, 
although  they  may  be  subject  to  penalties  under 
the  statute. 

(Hay  18,  IflML) 

EEPORT  b¥  the  Superior  Court  for  Suffolk 
CouDty  for  the  opinioD  of  the  Supreme 
Judicial  Court  of  an  action  brought  to  enforce 
a  judgment  which  had  been  recovered  by 
plain tiH  against  defendant  in  the  courts  of  the 
state  of  Arkansaa    Judgment  for  dtfendant. 

The  facts  are  stated  in  the  opinion. 

Mr,  William  H.  Preble  for  plaintiff. 

Mew.  Hutchins  &  Wheeler  for  defend- 
ant 

Knowlton*  J,,  delivered  the  opinion  of  the 
court: 

It  appears  by  the  agreed  statement  of  facts 
that  the  judgment  on  which  this  action  is 
brought  was  rendered  in  Arkansas,  without 
service  of  process  on  the  defendant,  and  that 
the  defendant  had  no  notice  or  knowledge  of 
the  suit  until  long  afterwards.  The  defendant 
was  incorporated  in  Massachusetts,  and  had  no 
place  of  business  in  Arkansas,  except  as  cer- 
tain persons  solicited  insurance  for  it  there,  and 
sent  the  applioations  to  the  office  of  the  de- 
fendant in  Chicago,  111.,  where  policies  were 
issued.  In  an  action  upon  a  foreign  judgment 
it  ia  proper  to  inquire  into  the  Jurisdiction  of 
the  court  in  which  the  jud^ent  was  rendered 
to  ascertain  whether  the  defendant  appeared, 
and,  if  not,  whether  legal  service  was  made 
upon  him.  Oilman  v.  Oilman,  126  Mass.  26, 
80  Am.  Rep.  646;  Wright  v.  Andrews,  180 
If  ass.  149. 

In  the  present  case  service  was  made  in  the 
orisrinal  action  on  the  auditor  of  the  state  of 
Arkansas,  and  the  only  question  is  whether 
Buch  service  was  authorized  and  was  sufficient 
under  the  statute  of  that  state.  The  lausruaee 
of  the  statute  is  as  follows:  "See.  8834.  No 
insurance  company  not  of  this  state,  nor  its 
agents,  shall  do  business  in  this  state  until  it 
has  filed  with  the  auditor  of  this  state  a  written 
stipulation  duly  authenticated  by  the  company, 
agreeing  that  any  lepral  process  affecting  the 
company  served  on  the  auditor  or  the  party 
designated  by  him,  or  the  agent  specified  by 
•aid  company  to  receive  service  of  process  for 
the  company,  shall  have  the  same  effect  as  if 

Nora.— For  the  subject  of  service  on  representa- 
tives of  foreign  corporations  including  service  on 
•tate  officers  appointed  for  that  purpose,  see  note 
to  Foster  v.  Cnarles  Betoher  Lumber  Co.  (3*  Dak. 
»L.B.A.«M. 
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served  personally  on  the  company  within  thia 
state.  And  if  such  company  should  cease  to 
maintain  such  agent  in  this  state  so  designated, 
such  process  may  thereafter  be  served  on  tho 
auditor;  but  so  long  as  any  liability  of  the 
stipulating;  company  to  any  resident  of  tbia 
state  continues,  such  stipulation  cannot  be  re- 
voked or  modified,  except  that  a  new  one  may 
be  substituted  so  as  to  require  or  dispense  with 
service  at  the  office  of  said  company  within 
this  state,  and  that  such  service,  according  to 
this  stipulation,  shall  be  sufficient  personal 
service  on  the  company.  The  term  "process" 
includes  any  writ,  summons,  subpcena.or  order 
whereby  any  action,  suit,  or  proceedings  shall 
be  commenced,  or  which  shall  issue  in  or  up- 
on  any  action,  suit,  or  proceedings,  g  3885. 
Any  person  or  persons  or,  corporation  reci  viiig^ 
premiums  or  forwarding  applications  or  in  any 
way  transacting  business  for  any  insurance 
company  or  association  not  of  this  state  with- 
out having  received  authority  agreeably  to  the 
provisions  of  this  act.  shall  forfeit  and  pav  ta 
the  school  fund  of  the  state  the  sum  of  $1500^ 
for  each  month  or  fraction  thereof  during 
which  such  illegal  business  was  transacted,  and 
any  company  not  of  this  state  doing  business 
without  authority  shall  forfeit  a  like  sum  for 
every  month  thereof  and  be  prohibited  from 
doing  business  in  this  state  until  such  fines  are 
fully  paid."    Ark.  Stat.  1884. 

The  defendant  has  filed  no  stipulation,  aa 
required  by  this  statute.  The  persons  for- 
warding applications,  and  the  corporation  it- 
self, were  therefore  liable  to  fines,  and  the 
corporation  was  also  prohibited  from  doing 
business  until  the  fine  should  be  paid.  Thcro 
is  no  provision  for  Fcrvice  on  the  auditor  when 
no  stipulation  is  filed,  and  in  such  cases  t he- 
policy  holders  are  left  to  pursue  their  rcmcdies- 
on  their  policies  in  jurisdictions,  where  they 
can  ^t  a  valid  service,  while  the  corporation 
and  Its  agents  are  punished  for  their  violation 
of  the  law.  In  section  8835  business  done- 
without  filing  the  stipulation  is  called  illegal, 
and  we  see  nothing  to  indicate  that  the  object 
of  the  statute  is  to  make  the  business  reffuinr, 
or  to  authorize  a  service  upon  the  auditor  wbei» 
no  stipulation  is  filed.  We  do  not  consider  the- 
decision  of  the  county  court  in  Arkansas  in 
the  original  action  an  exposition  of  the  statute 
which  is  authoritive  and  binding  upon  us.  and 
we  are  not  inclined  to  follow  the  case  of  Ehr- 
man  v.  Teutonia  InB.  Co.,  1  Fed.  Rep.  471,  1 
McCrary,  128,  in  which  it  is  held  that  the  de- 
fendant was  estopped  to  deny  the  jurisdiction. 
That  case  differed  from  this,  inasmuch  as  the- 
defendant  there  had  notice  of  the  suit,  and  ap- 
peared and  sought  to  set  up  a  want  of  juris- 
diction, although  perhaps  this  difference  is  not 
very  material.  We  do  not  doubt  the  doctrine 
that  a  corporation  doing  business  in  a  foreiizn 
state  thereby  subjects  itself  to  the  statutes  of 
that  state.  Reyer  v.  Odd  FeUowe  F.  Arci,  Aeso, 
167  Mass,  867;  LnfayetU  Ins.  Go,  v.  French,  6» 
U.  8.  18  How.  408, 15  L.  ed.  458;  Baltimore  d; 
0.  R.  Co.  V.  HarriB,  79  0.  8.  12  Wall.  81,  20 
L.  ed.  858. 

But  it  seems  to  us  that  the  question  before- 
us  is  not  whether  the  defendant  would  be  es- 
topped from 'Betting  up  its  failure  to  comply 
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with  the  law  to  relieve  itself  from  liability  un- 
der its  contract,  but  whether  the  plaintiff  pre- 
sents a  case  which  comes  within  the  terms  of 
the  statute  on  which  the  jurisdiction  of  the 
court  must  be  founded.  Unless  the  statute 
Applies  to  a  case  like  this,  the  service  was  im- 
properly made,  and  it  is  as  if  there  had  been 
no  service.  In  our  opinion,  unless  the  stipu- 
lation is  filed,  a  foreign  insurance  company  has 
no  right  to  do  business  in  the  state;  and,  if  it 
violates  the  law  in  that  respect,  no  service  can 
he  made  upon  the  auditor,  and  no  Jurisdiction 


can  be  obtained  on  which  to  found  a  judgment 
against  it  The  remedy  provided  is  by  a  pun- 
ishment of  the  corporation  and  of  such  others 
as  have  disregards  the  requirements  of  the 
statute.  Suits  may  be  brought  upon  the  odd- 
tracts  in  any  state  where  jurisdiction  can  be 
obtained.  Hartford  Live  &ock  Ins.  Oo.  v.  Mat- 
thetM,  102  Mass.  221;  Lamb  v.  Boumr,  7  Bias. 
815,  872,  Fed.  Gas.  Nos.  8,008,  8,009;  iTnum 
Mut.  L.  Ins.  Oo.  T.  MoMiUm,  24  Ohio  St.  67. 
Judgment  for  the  dtfendanL 
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BOOTH  &  HANFORD  ABSTRACT  CO., 

Appt.^ 

Byron  PHELPS,   County  Treasurer,  Bespt. 
( Wash. ) 

A  set  of  abstract  books  Is  personal  prop- 
erty for  purpose  of  tazatton*  although 
the  iDformatlon  therein  oontalned  Is  largely  in 
the  form  of  abbreviations  and  dpher  peouliar  to 
that  set  of  books,  which  is  understood  by  only 
live  persons,  especially  where  there  are  certain 
maps  ooaneoted  with  the  business  whioh  have 
some  general  value. 

(Mazoh  90,  18M.) 

APPEAL   by  complainant  from    s  Judg- 
ment of  the  Supenor  Court  for  King  County 
•dismissing  a  proceeding  brought  to  enjoin  de- 
fendant from  enforcing  a  tax  which  had  been 
levied  on  plaintiff's  abstract  books.    Affirmed. 
The  facts  sufficiently  appear  in  the  opinion. 
Messrs.  Relfe  As  BrlnMr  for  appellant. 
Messrs.  John  F.  Miller^  Pros.  Atty.,  and 
hA.  G.  McBride  for  respondent. 

Scott»  /.,  delivered  the  opinion  of  the  court: 
This  was  a  suit  to  enjoin  the  selling  of  a  cer- 
tain set  of  abstract  books  belongins  to  appel- 
lant, for  state  and  county  taxes.  At  the  close 
of  appellant's  case  the  court  granted  a  motion 
for  nonsuit,  from  which  judgment  this  appeal 
was  taken. 

The  constitution  provides  that  "the  legisla- 
ture shall  provide  by  law  a  uniform  and  equal 
rate  of  assessment  and  taxation  on  all  property 
in  the  state,  according  to  its  value  in  money." 
Article  7,  g  2.  An  act  of  the  legislature  (Sess. 
Laws  1889-90,  p.  580,  §  1)  provides  that  "all 
real  and  personal  property  in  this  state,  and  all 
personal  property  of  persons  residing  therein, 
the  property  of  corporations  now  existing,  or 

Note.— For  a  case  similar  to  that  here  reported 
And  whioh  is  cited  as  a  precedent,  see  Leon  Loan 
^  Abstract  Go.  v.  Bqualiaation  Board  of  Leon 
<Iowa)  17  L.  B.  A.  im 

^  L.R.  A. 


hereafter  created,  except  such  as  is  hereinafter 
expressly  excepted,  is  subject  to  taxation.* 
And  the  only  question  involved  in  this  case  is 
whether  a  set  of  abstract  books  Is  included  with- 
in the  term  "personal  property,"  for  the  pur- 
poses of  taxation.    The  proof  shows  that  the 
information  contained  in  the  books  is  largely  in 
the  form  of  abbreviations  and  cipher  peculiar  to 
that  particular  set  of  books,  and  only  five  per- 
sons understood  them,  as  far  as  was  known  to 
the  manaeer  and  secretary  of  the  company; 
that  no  information  could  be  derived  from  the 
books,  except  by  an  expert  in  that  line  of  busi- 
ness; and  that  it  would  be  necessary  for  him 
to  understand  such  abbreviations  and  cipher. 
It  is  contended  that  the  books  were  of  no  value 
to  the  public,  or  to  any  one  who  did  not  un- 
derstand them;  that  while  the  books,  originally, 
in  blank  form,  were  of  some  value,  the  fact 
that  they  contained   such   writinss   had  de- 
stroyed this  value,  even;  and  that  they  are  not 
assessable  for  the  purpose  of  taxation.    There 
was  some  proof,  however,  to  show  that  certain 
map  connected  with  the  business  had  a  gen- 
eral value,  to  the  extent  of,  perhaps,  a  hundred 
dollars.    We  are  of  the  opinion  that  the  prop- 
erty was  subject  to  taxation.    The  fact  that  it 
requires  the  services  of  an  expert  to  obtain  the 
necessary  information  from  the   hooka  may 
detract  'from  their  value,  in  a  general  sense, 
but  would  not  deprive  them  of  all  taxable  val- 
ue.   Jt  the  property  was  assessed  at  too  high 
a  figure,  it  would  be  no  ground  for  issuing  a 
writ  of  injunction.    Another  remedy  is  pro- 
vided therefor.    There  is  a  conflict  in  the  au- 
thorities as  to  whether  abstract  books  are  sub- 
ject to  taxation.    We  think  the  better  rule  ii 
that  they  are  subiect  thereto  (see  Leon  Loan 
db  Abstract  Co.  v.  Equalization  Board  of  Leon 
(Iowa)  17  L.  R.  A.  199),  and  that  the  peculiar 
circumstances  of  this  case  do  not  except  it  from 
said  rule. 
Affirmed. 

Dunbar*  Oh.  J.,  and  Aaderfl*  Koyt»  and 
Stiles,  JJ.,  concur. 
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^hmi  OF  THE  DECISIONS  PUBLISHED  IN  THIS  BOOK. 


SHOWING  the  Cliangies,  Progress,  and  Development  of  the  Law  during  the  Fourth  Quarter 
of  the  Judicial  Tear  Beginning  with  Oct.  1. 1898,  Chissified  as  Follows: 


I. 

11. 

III. 

IV. 

V. 

VI. 

VIL 

vm. 


Public,  Official,  asd  Statxttobt  Mattbbs. 
contbactual  and  commbbcial  relations, 
cobforationb  and  associations. 
DomsfiTio  Rblatiokb;  Personal  Capacitt. 

FiDUCIABIBS  AND  ReFREBBNTATIYBB. 

Torts;  Nboliqencb;  Injuries:  Nuisances. 
Propbrtt  Rights:  Liens;  Gifts. 
Civil  Rehbdibs;  Rules  Ain>  Princxflbsl 
Crdonal  Law  and  Practice. 


L  Public,  Official,  and  Statutobt  MATTSBa 


An  ex  pogtfaeto  law  is  not  made  by  changing 
%  statute  80  as  merely  to  remove  the  minimum 
limit  of  punishment  for  a  crime.    (N.  T.)  880. 

Uneonititutional  dUeriminatums, 
A  discriminating  statute  in  respect  to  the  11- 
<;ensing  of  racecourses  between  those  towns  and 
cities  which  already  have  racecourses  and  those 
which  do  not  is  held  to  be  unconstitutional  as 
<lenying  equal  privileges,  immunities,  and  fran- 
-chises,  and  as  a  special  law  concerning  the  in- 
ternal affairs  of  towns  and  cities.  (N.  J.)  525. 
The  constitutionality  of  statute?  imposing 
absolute  liability  irrespective  of  negligence  is 
presented  in  respect  to  stock  killed  on  railroads 
in  a  Colorado  case,  which  holds  the  act  uncon- 
stitutional as  to  penalties  imposed  which  are 
not  based  on  any  prohibited  act  or  violation  of 
duty.    (Colo.)  812. 

It  is  presented  also  in  an  Iowa  case  which 
holds  that  the  liability  is  not  absolute  under  a 
statute  creating  liability  for  importation  of 
<:attle  with  Texas  fever.    (Iowa)  78. 

Bestrieting  contraeis. 
The  constitutionality  of  statutes  restricting 
contracts  between  master  and  servant  is  in- 
volved in  another  very  important  case  in  which 
the  Arkansas  court  holds  that  the  constitu- 
tional right  of  individuals  to  contract  does  not 
•extend  that  limit  to  corporations,  and  that  the 
right  of  the  employes  to  contract  does  not  en- 
large the  right  of  the  corporation.    (Ark.)  264. 

Statutes. 

The  conclnsiveness  of  an  enrolled  bill  on  file 
In  the  office  of  the  secretary  of  state  is  declared, 
In  a  Washington  case,  reviewing  the  autJhori- 
ties  at  length.    (Wash.)  840. 

A  question  of  profound  importance  in  con- 
•fltitutional  law  is  answered  by  a  bare  majority 
of  the  Judges  of  the  supreme  judicial  court  of 
Massachusetts  denying  the  constitutionality  of 
a  statute  granting  to  women  the  right  to  vote 
in  town  and  city  elections,  which  should  take 
effect  on  its  acceptance  by  a  majority  vote  of 
the  people  of  the  state;  and  denying  its  valid- 
ity also  as  a  local  option  act  to  take  effect  in 
•each  town  or  city  when  accepted  by  a  majority 
of  the  voters  therein.    (Mass.)  118. 

2SL.R.A. 


LegMUvr^ 
A  legislative  controversy  in  New  Jersey 
suits  in  a  decision  that  the  holdover  senators 
cannot  be  claimed  to  constitute  the  senate  as  a 
perpetual  body  to  the  exclusion  of  the  newly 
elected  members  whose  title  they  have  not 
passed  upon,  and  further  that  the  ludiciary 
can  pass  on  the  constitutionality  of  a  body 
claimed  to  be  the  senate  as  against  a  rival  body. 
(N.  J.)  854, 

Mandamus  to  ffovemor. 
Mandamus  to  compel  official  action  by  the 

fovernor  is  denied  in  all  cases  in  a  Missouri 
ecision.    (Mo.)  194. 

NaOanal  guard. 
The  power  of  the  governor  to  disband  a 
company  of  the  national  guard  before  their 
period  of  enlistment  expires  is  affirmed  in  a 
Kansas  case.    (Kan.)  610. 

Offleers, 

The  common  law  rule  that  resignation  of  an 
officer  does  not  take  effect  until  acceptance  is 
held  in  Ohio  to  be  changed,  at  least  to  the  ex- 
tent of  making  an  unaccepted  resignation  suf- 
ficient to  permit  the  appointment  or  election 
of  a  successor.    (Ohio)  681. 

Per  diem  fees  of  an  officer  are  held  not  to  be 
salary  within  a  constitutional  provision  as  to 
change  of  salary  during  term  of  office.  (Ohio) 
609. 

Questions  of  conflict  between  the  constitu- 
tion of  Michigan  and  that  of  the  United  States 
are  raised  in  respect  to  a  deprivation  of  office 
without  due  process  of  law,  but  the  holding  is 
that  an  office  is  not  property,  and  that  due 
process  does  not  require  a  Judicial  proceeding. 
(Mich.)  699. 

.    Vciers, 
Residence  at  a  soldiers'  home  is  held  Insuffi- 
cient to  change  the  legal  residence  of  a  voter, 
under  the  Michigan  constitution.    (Mich.)  215. 

NaturaXieation. 
The  unusual  case  of  an  attempt  to  set  aside 
an  order  of  naturalization  is  presented  in  a  case 
where  the  application  was  made  bv  a  private 
person  and  was  denied.    (N.  T.)  885. 
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RiEBUMfi  OF  Dacisiovs. 

(Ck>llT]IACTUAL  A2n>  COMlOBGIAIi  BSULTIOKS.) 


State  hinnesB. 
The  South  Carolina  Dispensary  Act,  giviDg 
tbe  state  the  monopoly  of  the  sale  of  intozicat- 
iDg  liquors,  is  held  uncoDstitutionaL    (9.  C.) 
410. 

Ptiblie  charity. 
The  nature  of  a  "purely  public  charity"  is 
considered  in  a  case  which  denies  that  a  home 
open  only  to  free  masons  is  of  that  character. 
(Pa.)  645. 

Pvblie  funds. 
The  deposit  of  the  state  educational  fund  in 
banks  is  held  to  be  a  loan  prohibited  by  the 
Nebraska  conslitation.    (Neb.)  67. 

Municipal  corporations. 
The  lease  of  a  town  hall  to  an  opera  company 
Is  held,  in  a  somewhat  peculiar  case,  not  to 
make  the  town  liable  for  the  defective  condition 
of  the  sidewalk  in  front  of  it,  where  the  side- 
walk was  in  a  village  which  was  responsible 
for  the  streets.    (Yt.)  488. 

The  somewhat  vexed  question  as  to  what 
constitutes  a  municipal  indebtedness  within 
the  meaning  of  a  constitutional  limitation  is 
discussed  in  a  case  which  holds  that  a  contract 
for  annual  rental  creates  such  indebtedness 
although  the  rental  could  be  paid  from  the 
lawful  revenue  of  the  city.    (Ev.)  403. 

The  Jurisdiction  of  municipalities  over  navi- 
gable rivers  which  bound  them  is  a  question 
presented  in  a  North  Carolina  case,  which 
holds  that  low-water  mark  is  the  boundary  of 
the  municipality.    (N.  C.)  620. 

Trees  in  street. 
An  ordinance  for  the  destruction  of  trees 
beside  a  street  is  held  void  where  the  trees  are 
neither  an  obstruction  nor  a  nuisance.    (N.  J.) 
685. 

Abatement  of  nuisance. 

The  power  of  a  board  of  health  to  abate  a 
nuisance  is  reviewed  in  a  case  which  holds 
that  a  summary  proceeding  to  abate  a  nuisance, 
without  hearing  the  parties,  is  invalid,  unless 
the  nuisance  in  fact  exists,  and  that  fact  can  be 
contested  in  the  courts.    (N.  T.)  481. 

Due  process  of  law  as  to  abatement  of  a 
nuisance  does  not  require  a  hearing  of  the 
owner  of  the  property,  where  the  determina- 
tion is  subject  to  review  in  the  courts.  (N. 
Y.)  481. 

Nuisances  maintained  by  municipal  corpora- 


tions are  held   to  be   subject  to  iDJonctloa. 
(Qa.)  801. 

Taxation, 

The  exemption  of  state  property  from  taxa- 
tion under  the  statutes  of  Illinois  is  held  to  ex- 
ist in  respect  to  land  used  by  a  court  for  jadi* 
cial  purposes.    (III.)  807. 

Abstract  books  kept  in  cipher  and  abbrevia- 
tions are  held  personal  property  for  tbe  pur- 
pose of  taxation.    (Wash.)  864. 

Deduction  of  debts  from  credits  to  be  taxed 
is  clearly  distinguished  in  an  Indiana  case 
from  an  exemption  from  taxation  and  held  to 
be  constitutional.  (Ind.)  278. 

The  taxation  of  nonresidents  on  funds  In- 
vested in  budoess  under  a  New  York  statute 
is  held  to  be  without  deduction  for  any  debt» 
and  to  apply  to  foreign  corporations.  (N.  Y.) 
95. 

Personal  property  in  the  hands  of  an  assignee 
for  creditors  is  hefd  not  to  be  subject  to  taxa- 
tion, because  of  the  peculiar  position  of  auch 
property  as  really  in  the  custody  of  a  court,  al- 
though the  statute  requires  trust  property  to 
be  taxed.    (Ohio)  628. 

The  fact  that  the  profits  of  a  commercial 
business,  such  as  a  general  bookstore,  carried 
on  by  the  American  Sunday  School  Union» 
are  devoted  to  its  charitable  purposes,  is  held 
not  to  exempt  property  embarked  in  such  busi- 
ness from  taxation.    (Pa.)  698. 

Eminent  domain, 
A  statutory  remedy  for  a  constitutional  right 
to  damages  in  a  condemnation  case  cannot  be 
made  exclusive,  where  the  owner  of  the  prop- 
erty is  given  no  power  to  initiate  such  pro- 
ceedings ox  to  enforce  payment  after  the  dam- 
ages are  assessed.    (Mo.)  658. 

Vacating  road. 

The  discontinuance  of  a  road  is  held  not  to 
be  a  taking  or  damaging  of  the  property  of  an 
abutting  owner  within  tbe  meaning  of  tbe  con- 
stitutional provision  as  to  compensation. 
(Cal.)  888. 

The  question  of  special  damages  as  distin 
guished  from  the  inconvenience  of  each  mem- 
ber of  the  public  is  p^resented  in  a  case  which 
holds  that  discontinuing  part  of  a  street  creates 
no  legal  damage  to  an  abutting  owner  on  an- 
other part  of  the  street,  whose  route  to  and 
from  his  premises  is  made  thereby  leas  direct 
(Mich.)  892. 


IL   COZTTBACTUAL   AND    CoiOiEBOIAL    RELATIONS. 


Injunction  against  violation  of  an  agreement 
to  abstain  from  business  was  upheld  m  Rhode 
Island,  where  the  agreement  was  made  on  sale 
of  business.    (R.  I.)  689. 

A  contract  for  planting  trees  on  another's 
ground,  with  aright  to  share  in  the  crops  for 
ten  years,  is  upheld.    (Mich.)  449. 

Death  of  fofrty. 
The  death  of  a  party  to  a  contract  is  held  not 
to  relieve  from  liability  in  a  case  where  the 
contract  was  to  take  a  quantity  of  water  for  a 
period  of  years.    (Mass.)  707. 

Employment, 
Refusal  to  perform  Sunday  labor  not  called 
for  by  tbe  contract  Is  held  no  ground  for  dis- 
charge of  an  employ^.    (Ark.)  868. 

23  L.  a  A. 


Implied  contract, 
A  contract  to  leave  property  to  an  adopted 
child  is  implied  in  a  case  where  the  proceed- 
ings for  adoption,  though  supposed  valid  dur- 
ing the  lifetime  of  tbe  adopting  parent,  were 
under  a  statute  which  wasunoonstituiional  for 
defect  of  title.    (Mich.)  196. 

Water  supply. 
The  doctrine  that  a  water  company  cannot 
be  held  liable  to  an  individual  for  damages  re- 
sulting from  failure  to  furnish  a  water  supply, 
under  a  contract  with  a  municipally,  is  again 
declared  in  a  Missouri  case.    (Mo.)  146. 

Mercantile  agency. 
The  effect  of  tbe  fraud  of  an  agent  of  a 
mercantile  agency  In  sending  a  false  report  la 
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eoDsidered,  wbere  tbe  aflpreement  of  tbe  agency 
stipulates  against  reeponsibilitj  for  negligence 
of  agents  and  against  anjr  guaranty  of  tbe  cor- 
rectness of  tbe  information.  (C.  C.  App.  2d 
C.)  6S7. 

Blank  band. 
Tbe  signer  of  a  blank  bond  is  beld  not  bound 
wben  tbe  bUink  is  filled  up  with  terms  wbicb 
are  not  aaiborized  unless  the  bond  is  in  tbe 
hands  of  a  holder  as  to  whom  the  signer  has 
become  estopped  to  denythe  authority  to  fill 
it  up  in  that  form.    (N.  Y.)  601. 

Blanks  in  note. 
Filling  blanks  in  a  promissory  note  was  beld 
to  constitute  a  material  alteration.    (Mass. )  599. 

Deed. 
The  implied  undertaking  of  tbe  grantee 
in  a  deed-poll  to  perform  a  condition  therein 
expressed  is  upheld  in  an  Ohio  case,  as  to  the 
condition  that  a  grantee  should  maintain 
fences.    (Ohio)  896. 

Carrien'e  eontraet. 

The  effect  of  a  notice  on  tbe  back  of  a  ticket 
referred  to  on  the  face  is  very  carefully  dia- 
cussed  in  a  federal  case  res{>ecting  a  steamship 
ticket,  and  such  notice  is  held  sufficient  to 
limit  the  amount  of  liability  for  bagsrage,  but 
not  to  change  the  essential  nature  of  the  car- 
rier'a  liability.    (C.  C.  App.  2d  C.)  746. 

A  person  boarding  a  freight  train  with  a 
ticket  is  held  to  be  a  passenger,  although  pas- 
sengers are  not  allowed  on  that  train;  and  tbe 
company  is  held  liable  for  exposing  him  to 
danger  by  driving  him  off  while  the  train  is  in 
motion.    (W.  Va.)777. 

As  to  negligence  of  carrier,  see  infra,  VI. 

Cheeks. 

The  effect  of  a  check  in  a  state  where  it  con- 
stitutes an  assignment  of  the  fund  is  limited 
in  this  respect  to  a  case  in  which  it  is  presented 
before  any  otber  appropriation  of  the  deposit. 
(111.)  611. 

An  absolute  order  by  one  bank  on  another 
is  beld  to  be  a  check  as  distinguished  from  an 
ordinary  bill  of  exchange.    (Md.)  178. 

Banks, 

See  also  it^a.  III. 

A  case  in  respect  to  banks  holds  a  bank  liable 
for  acta  of  its  cashier  in  drawing  checks  to 
fictitious  payees  or  indorsing  names  of  cus- 
tomers without  authority.    (N.  T.)  584. 

The  effect  of  an  indorsement  of  a  check 
"for  deposit"  is  discussed  in  an  important  case 
which  distinguishes  other  cases  of  a  similar 
indorsement.    (Md.)  164. 

The  effect  of  indorsement  for  collection  is 
presented  in  other  cases.    (Md.)  161,  178. 


The  right  of  a  bank  to  apply  li  partner's  de- 
posit to  an  overdraft  of  the  firm  1»  denied  in  a 
North  Carolina  case,  although  it  is  held  that  a 
counterclaim  might  be  set  up  by  the  bank  in 
such  case.     (N.  0.)  111. 

The  liability  of  a  banker  who  without  com- 
pensation loans  his  customer's  money  on  cer- 
tificates of  stock  which  by  for^^ery  have  been 
raised  in  amount  is  presented  m  a  New  York 
case  which  holds  that  the  banker  was  not  neg- 
ligenL    (N.  Y.)  90. 

Forged  paper. 

See  also  last  case,  supra. 

The  effect  of  payment  of  forged  paper  is 
considered  under  the  Pennsylvania  statute 
providing  for  recovery  of  such  payments,  and 
the  act  held  applicable  only  to  cases  of  due 
care.    (Pa.)  616. 

Insv  ranee. 

A  voluntary  assumption  of  parental  relations 
by  educating  a  girl  to  whom  one  is  under  no 
legal  obligations  is  held  sufficient  to  give  her 
an  insurable  interest  in  his  life.    (Pa.)  571. 

Insurable  interest  in  property  is  held  to  exist 
in  the  case  of  a  contract  creditor.    (Ala.)  177. 

A  threshing  machine  is  held  not  to  be  in  use 
within  tbe  meaning  of  a  policy  thereon,  when 
not  in  use  wbere  it  is  left  standing  near  a  house 
at  which  it  is  intended  to  be  used,  not  bavins 
been  in  use  for  about  two  weeks.    (Minn.)  57C 

Tbe  construction  of  the  words  "vacant  and 
unoccupied"  in  an  insurance  policy  is  beld  not 
to  require  both  conditions  to  be  met  with  ref- 
erence to  the  use  of  the  building;  what  consti- 
tutes occupancy  is  considered  In  several  par- 
ticulars.   (Iowa)  99. 

The  severability  of  insurance  is  upheld  under 
a  clause  making  tbe  "entire  policy  void"  in 
case  of  any  breach  of  condition.    (Mo.)  719. 

See  also  infra,  V. 

Assignment. 

The  rule  against  assignment  of  unearned 
fees  or  commissions  of  officers  ]s  applied  to  an 
executor.    (N.  Y.)  97. 

The  assignability  of  income,  under  a  trust 
in  personal  property  for  support  during  life,  is 
upheld  in  a  Wisconsin  case.    (Wis.)  824. 

Lease. 

Leasing  tbe  lower  story  of  a  building  is  held 
not  to  create  any  implied  covenant  for  neces- 
sary repairs  to  the  upper  portion,  of  which  the 
lessor  retains  possession.    (Miss.)  155. 

Tbe  privilege  of  a  lessee  to  purchase  tbe 

E remises  is  upheld,  against  various  objections, 
1  an  Illinois  case.    (111.)  555. 


in.   CoitFOIlATIONS  AND  ASSOCIATIONS. 


As  to  service  of  process  against,  see  infra, 
VIIL 

Tbe  increasing  tendency  to  regard  corpora- 
tions tbe  same  as  natural  persons  in  respect  to 
business  transactions  is  illustrated  in  a  decision 
by  the  New  York  court  of  appeals  reversing 
that  of  tbe  general  term,  that  a  corporation 
like  a  natural  person  may  be  prevented  by  ab- 
sence or  illness  from  making  application  to  re- 
duce a  tax  or  assessment.    (N.  V.)  785. 

The  right  of  a  minority  stockholder  to  ob- 

28L.R.A. 


tain  an  injunction  against  the  action  of  the 
majority  is  held  to  be  beyond  tbe  jurisdiction 
of  equity,  unless  the  proposed  action  is  ille- 
gal, fraudulent,  or  ultra  vires,  although  the 
majoritv  stockholders  own  a  majority  of  the 
stock  01  another  company  with  which  the  con- 
tract is  proposed.    (Md.)  294. 

The  right  of  corporations  to  prefer  debt«  to 
officers  is  denied  in  Alabama.  (Ala.)  618.  (See 
22  L.  R  A.  802). 

The  gratuitous  promise  by  a  national  bank 
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to  accept  a  draft  to  be  drawn  upon  a  depositor 
ip  held  to  be  invalid  and  in  excess  of  power. 
iC.  C.  W.  D.  Cal.)  836. 

Suceeuars. 
A  ri^ht  of  action  againvt  a  railroad  company 
for  land  talcen  under  parol  agreement  to  pay 
therefor  continues  as  against  a  subseauent  com- 
pHuy  formed  by  purchasers  on  foreclosure  and 
M  later  corporation  into  which  it  is  merged  by 
consolidation.    (Ind.)  231. 

Labcr  union. 
The  right  of  a  labor  union  to  a  trade-mark, 
which  hais  been  denied  by  the  courts  in  several 
slates,  is  provided  for  by  statute  in  Illinois. 
(Dl.)  821. 

IXoydM  cufioeiatian. 
The  right  of  a  guaranty  and  accident  Lloyds 
associatioD  ooDsistiug  of  nonresidents  to  do  bus- 
iness in  Georgia  is  upheld  as  aeainst  statutes 
ezduding  corporations.    (Qa.).Si 


DECisioira. 

-Torts;  NaouoxEion;  Injubisb;  NmsAvt 

Ben^  weUty. 
An  important  case  decided  by  a  bate  majors 
itv  of  the  Missouri  court  holds  that  memoen 
of  a  mutual  benefit  society  are  personally  liable 
for  assessments,  notwithstandiog  an  ezprea 
condition  for  forfeiture  in  case  of  nonpay  meat 
(Mo.)  436. 

Ma9on9, 
An  injunction  to  prevent  the  suspension  of 
a  worshipful  master  by  the  grand  master  of 
the  state  lodge  of  masons  is  denied  in  a  Con- 
necticut case,  on  the  ground  that  no  property 
interest  was  involved  and  also  that  the  remedies 
furnished  by  the  laws  of  the  order  most  be 
first  exhausted.    (Ck>nn.)  227. 

Parinenhip, 
The  ffood-willof  a  partnership  buslneas  after 
death  oi  one  of  the  partners  is  held,  in  a  Ne- 
braska case,  to  belong  to  the  survivors.   (Nelx) 
795. 


lY.  Domestic  Rblationb;^  Personal  Oafacttt. 


The  right  to  raise  the  question  of  the  disa- 
bility of  coverture  in  respect  to  a  deed  bv  a 
married  woman  is  denied  to  a  creditor.  (Pa.) 
479. 

Wift^s  liability. 
A  wife  is  held  not  liable  for  harboring  a 
vicious  dog  on  her  own  premises  where  her 
husband  lives  with  her,under  Alabama  statutes. 
The  decision  is  almost  directly  opposed  to  the 
New  York  case  in  17  L.  R  A.  521.    (Ala.)  622. 

Divorce, 

The  effect  of  appearance  by  a  nonresident  to 
give  jurisdiction  of  divorce  is  held,  in  a  Min- 
nesota case,  to  make  the  divorce  valid  as  be- 
tween the  parties  on  collateral  attack.  (Minn.) 
287. 

A  cause  of  action  for  divorce  in  favor  of  the 
husband  on  the  ground  of  the  wife's  adultery 
is  held  not  to  be  barred  by  failure  to  set  it  up 


as  a  defense  to  her  suit  for  separate  mainten- 
ance.   (Mass.)  187. 

AdopHofi. 

The  law  as  to  the  adoption  of  children, 
which  has  considerably  developed  In  recent 
years,  is  considered  in  an  Illinois  case,  in 
which  adoption  in  Pennsylvania  Is  upheld, 
even  as  to  the  descent  of  real  property  In  Illi- 
nois,   (ni.)  665. 

dva  death. 

The  subject  of  civil  death  la  touched  in  ao 
Arkansas  case  which  denies  that  sentence  to 
death  in  another  state  wiU  prevent  the  main- 
tenance of  a  civil  suit  by  the  convicU  (Ark.) 
802. 

Inoompetont  penofii. 

Notice  to  an  incompetent  person  is  held  to 
be  absolutely  necessary  in  order  to  make  the 
appointment  of  a  committee  la  wf  uL  (W.  Va.) 
787. 


V.  FmUOIABIES  AMD  RBFBB8SBTATTYBa. 

The  powers   of   an  insurance  adjuster  to  |     A  compromise  by  an  assignee  for  creditors 
waive  proofs  of  loss  is  upheld  in  an  Iowa  case,   was  upheld  where  it  was  made  in  good  faith. 

(Iowa.)  181.  (N.  C.)678. 


VI.    Torts;  Nboltgencs;  Injuries;  Nuibahcbs. 


The  legality  of  a  combination  of  dealers  to 
prevent  sales  by  wholesalers  to  persons  who 
are  not  members  of  the  combination  is  denied 
in  an  important  Indiana  case  which  disap- 
proves of  the  Minnesota  decision  in  21  L.  K. 
A.  337.    (Ind.)  588. 

For  criminal  conspiracies,  see  infra,  IX. 

Fire. 
The  test  of  liability  for  damage  by  the  spread 
of  fire  is  considered  in  a  Minnesota  case,  which 
holds  that  it  depends  on  negligence  or  mis- 
conduct, and  that  the  degree  of  care  is  merely 
that  which  ia  reasonable  or  ordinary,  although 
it  must  be  proportionate  to  the  danger. 
(Minn.)  518. 

Betpondeat  euperior. 
The  doctrine  of  respondeat  euperior  is  held 
C3  L.  R.  A. 


inapplicable  to  a  charitable  Institution  such  at 
a  hospital  maintained  by  a  railroad  company 
for  its  employes;  and  such  company  is  held  not 
liable  for  negligence  of  physicians  or  attend- 
ants in  such  hospital.  (Cf.  C.  App.  8th  C.)  581. 
8o  a  reform  school  which  is  a  state  charity 
is  held  not  subject  to  an  action  for  damages 
for  negligent  or  malicious  injuries  to  an  Inmate 
by  servants  or  employes.    (Ey.)  200. 

Impvted  negligence. 
The  imputing  of  the  ncj^ligence  of  a  driver 
to  a  person  ridmg  with  him,  although  It  has 
been  rejected  in  respect  to  an  infant  by  the 
Michigan  courts.  Is  upheld  in  respect  to  a  per- 
son of  the  age  of  discretion  who  voluntarily 
rides  with  another  in  a  private  carriage. 
(Mich.)  698. 


hmkeepers. 
An  QDUSual  case  as  to  the  liability  of  an  Inn 
keeper  for  the  death  of  a  guest  from  ex- 
posure when  driven  oat  of  the  inn  while  sick 
holds  the  innkeeper  liable  if  the  death  might 
have  been  reasonably  anticipated  from  the  ez- 
poBure.    (Pa.)  574. 

If\jiirjf  by  railroad  eonntruction. 
The  right  to  recover  damages  for  injuries  to 
property  in  constructing  a  railroad  on  a  right 
of  way  conveyed  by  pnvate  grant  is  discussed 
in  respect  to  various  particulars  in  a  West 
Virginia  caae,  regarding  the  question  as  un- 
changed by  the  fact  that  the  land  was  con- 
veyed without  condemnation  proceedings.  (W. 
Va.)  674 

Negligence  of  railroad  companies. 

The  distinction  between  willful  negligence 
and  ordinary  negligence  is  discussed  in  a  case 
of  injury  to  a  person  in  an  archway  on  manu- 
facturing premises  when  struck  by  a  car. 
and.)  652. 

Blowing  a  whistle  on  a  locomotive  is  held  to 
be  actionable,  if  done  maliciously,  negligently, 
or  wantonly,  altbouc^h  at  a  place  where  the 
signal  is  required  by  statute.    (N.  J.)  388. 

The  liability  of  a  railroad  company  for  the 
escape  of  steam  from  an  engine  which  frightens 
a  horse  is  held  to  depend  on  the  neceraity  of 
the  escape  of  the  steam  and  of  a  failure  to  ex- 
ercise the  care  of  a  prudent  and  reasonable 
man.     (Neb.)  504. 

The  wrongful  obstruction  of  a  street  by  rail- 
road trains  is  considered  as  affecting  the  liabil- 
ity of  the  company  for  injuries  sustained  by 
the  shying  of  a  horse  driven  past  the  rear  of 
the  train.    (C.  C.  App.  8th  C.)  654. 

The  claim  of  an  implied  license  to  walkover 
a  railroad  trestle  where  there  was  no  room  to 
pass  a  train  is  held  contrary  to  public  policy. 
(Wis.)  208. 

No  negligence  Is  shown  on  the  part  of  a  rail- 
road company  by  the  mere  fact  that  a  child, 
trespassing  on  the  track,  was  struck  by  a 
train,  where  the  track  was  straight  and  clear. 
(OrO  715. 

Negligence  of  a  railroad  company  in  respect 
to  cars  standing  at  a  crossing,  with  a  slight 
opening,  was  held  to  exist  in  respect  to  a  child 
attemptiog  to  pass  through,  following  the 
example  of  adults.    (Mo.)  260. 

Injury  to  eertant. 
That  a  railroad  company's  failure  to  main- 1 
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tain  a  statutory  fence  renders  it  liable  for  re' 
suiting  injuries  to  employes  on  a  train  is  de- 
cided in  a  federal  case  arising  in  Missouri.  (C. 
0.  App.  8th  C.)  768. 

The  rule  as  to  inspection  of  cars  received 
from  another  road  is  held  inapplicable  to  a 
manufacturing  company  when  cars  are  run 
upon  its  premises.    (Pa.)  448. 

Injury  to  paeeenger. 

Negligence  in  leaving  a  train  in  motion  is 
held  not  to  apply  to  a  woman  with  a  child  in 
her  arms  who  is  on  the  siep  of  the  car  which 
starts  before  she  has  alighted.    (La.)  152. 

Another  case  presents  the  question  of  negli- 
gence and  contributory  negligence  in  the  case 
of  injury  to  a  passenger  struck  by  a  trolley 
pole  while  riding  on  the  footboard  of  a  street- 
car.   (R.  L)  208. 

A  railroad  company  is  held  liable  for  the 
negligence  of  a  mail  a^nt  in  throwing  a  mail 
sack  on  the  station  platform  to  the  injury  of  a 
passenger  thereon,  where  the  company  knew 
of  his  negligent  practice  in  thus  throwing  mail 
sacks.    (Minn.)  442. 

The  liability  of  a  railroad  company  for  the 
rude  act  of  a  stranger  in  pushing  a  door 
against  another  person  while  hurrying  to  a 
train  is  denied.    (JPa. )  606. 

Insanity  of  a  passenger  resulting  from  a 
railroad  accident,  which  caused  no  bodily  in- 
jury, is  held  to  be  no  ground  of  action  against 
the  carrier.    (C.  C.  App.  5th  C.)  774. 

Injury  to  an  intoxicated  passenger  who  fell 
off  from  the  steps  of  a  car,  down  which  he  had 
gone  after  refusing  to  go  in  on  the  conductor's 
request,  is  held  against  dissent  not  to  make  the 
carrier  liable.    (W.  Ya.)  758. 

BletatoTB, 
The  validity  of  a  rule  excluding  newsboys 
from  passenger  elevators  in  a  building  is  up- 
held in  a  case  where  a  newsboy  had  notice  of 
the  rule,  although  newsboys  were  allowed  to 
enter  the  building  in  the  exercise  of  their  busi- 
ness.   (Md.)  244. 

l^uieance. 
The  law  of  nusiance  as  applied  to  a  dam  in 
a  city  is  clearly  presented  in  a  case  which 
holds  that  when  the  dam  is  a  nuisance  to  pub- 
lic health  it  must  be  abated,  although  it  was 
built  when  the  water  was  clean  and  pure.    (N. 

For  constitutional  questions;  see  supra,  L 
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Waters. 
A  case  as  to  surface  waters  decides  that  the 
owner  of  a  swamp,  which  is  the  natural  place 
of  drainage  both  of  surface  waters  and 
streams,  cannot  complain  of  a  change  in  the 
manner  of  deposit  by  storm  sewers  constructed 
by  a  municipal  corporation.    (Minn.)  88. 

Contingent  interest  in  proceeds  of  future  sale, 
A  somewhat  peculiar  case  as  to  the  nature 
of  the  property  interest  of  a  former  landowner 
in  West  Virginia  to  the  surplus  proceeds  on  a 
future  sale  of  the  land  is  presented  in  which 
such  contingent  right  is  held  to  be  property 
which  his  creditors  can  reach.    (W.  Va.)  82. 

Descent. 
A  statute  providing  that  bastards  may  trans- 

23L.RA. 


mit  an  inheritance  "on  the  part  of  or  to  the 
mother,"  is  held  not  to  extend  to  her  collateral 
kindred.    (Ey.)  753. 

Trantfers  of  insolvent  estates. 

The  rule  of  comity  by  which  insolvency  pro- 
ceedings in  another  country  are  recognized  la 
upheld  in  a  Pennsylvania  case  against  an  at- 
tempt by  a  foreign  creditor  to  obtain  a  prefer- 
ence by  garnishment.    (Pa.)  88. 

The  qucj^tion  of  the  effect  of  an  assi^ment 
for  creditors  made  in  another  state  is  yery 
clearly  defined  in  a  New  York  case,  which 
holds  that  an  assignment,  though  voluntarily 
made,  if  under  a  statute  which  provides  for  a 
discharge  of  the  debtor  as  to  all  creditors  who 
participate  in  the  dividends,  is  to  be  held  an 
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iofloWeDcy  transfer  in  invitum  which  has  no 
eztra-terntorial  effect  against  subsequent  at- 
tachment   (N.  T.)  47. 

The  effect  of  a  receivership  in  another  state 
to  transfer  title  to  property  is  considered  in  a 
Wisconsin  case.    (Wis.)  52. 

Levy. 

A  contingent  remainder  depending  on  sur- 
vivorship is  held  not  to  be  attachable  as  an  es- 
tate, but  subject  to  transfer  by  deed  of  trust, 
where  the  statute  allows  '*any  interest  or 
claim  to  rod  property"  to  be  disposed  of. 
(Va.)  643. 

The  liability  of  growing  crops  to  levy  is 
affirmed  in  respect  to  annual  crops  which  are 
the  product  of  industry  and  care.    (Kan.)  268. 

Adminutraiion, 
Administration  of  the  wife's  succession  in 
Louisiana  is  denied  to  a  creditor  having  Judg- 
ment on  a  community  debt.    (La.)  808. 

Entiretia. 
The  effect  of  a  divorce  on  a  tenancy  by  the 
entireties  is  held  to  make  a  sale  of  the  land 
under  execution  against  the  husband  valid  as 
against  the  wife's  rights.    (Tenn.)  805. 

Homestead, 
The  right  to  a  family  homestead  on  dissolu- 
tion of  the  marriage  is  held  to  be  in  the  owner 
of  the  leeral  title  i^  the  decree  is  silent  on  that 
question.**   (li.  Dak.)  289. 


Tenancy  in  crop$. 

The  nature  of  tenancy  in  crops  under  a 
tract  is  considered  in  a  Michigan  caseu     (Micb.) 
449. 

Estoppel  by  deed;  reeording, 

A  case  of  unusual  interest  in  respect  to  the 
passing  of  after-acquired  title  by  estoppel  uid 
the  effect  of  reliance  on  records  of  title  limits 
the  effect  of  the  estoppel  to  the  grantor,  wbne 
he  has  conveyed  after  obtaining  title  to  one 
who  relies  on  the  records.  This  involves  also 
the  decision  that  a  deed  by  one  who  has  no 
title  is  not  within  the  chain  of  title,  and  that 
when  searching  the  records  one  need  not  search, 
as  against  his  grantor,  back  of  the  date  of  con- 
veyance to  the  grantor.    (Mo.)  561. 

Docket  cf  judgment. 
Docketing  a   judgment    against    Edward 
Davis  is  held  not  to  be  constructive  notice  of  a 
Judgment  against  E.  A«  Davis  or  Edward  A. 
Davis.    (Wis.)  818. 

Chattd  mortgage. 
The  right  to  take  possession  and  sell  mort- 
gaged chattels  is  held  to  be  absolute  under  a 
mortgage  authorizing  this  to  be  done  whenever 
the  mortgagee  shall  choose.    (Iowa)  780. 

Gift, 
The  constructive  delivery  of  a  gift  etmm 
mortis  by  the  delivery  of  a  key  is  dented,  where 
the  box  to  which  the  key  belonged  was  not 
present  but  was  in  a  locked  closet  to  which  a 
third  person  had  the  key.    (N.  J.)  184. 


jYDl,  CiTiL  Rbmedibs;  Bulbs  Ain>  pRiNciFLsa 


Privilege  of  legislatore. 
The  privilege  of  members  of  the  legislature, 
under  the  Minnesota  constitution,  from  arrest 
except  in  cases  of  treason,  felony,  and  breach 
of  the  peace,  does  not  extend  to  the  service  of 
summons  in  a  civil  action.    (Minn.)  682. 

Voluntary  payment  for  others. 
Although  a  stranger  who  pays  the  debt  of 
another  has  no  right  of  action  therefor  at  law, 
he  is  held  entitled  in  equity  to  compel  the 
debtor  to  ratify  the  payment  or  be  allowed  to 
enforce  it  as  an  equitable  assignee.  (W.  Ya.) 
120. 

Limitation  of  time  for  foreclosure. 
The  period  of  limitation  for  foreclosure  of 
mortgages  is  governed  in  Ohio  by  the  statute 
as  to  specialties  and  not  that  as  to  actions  for 
real  property.    (Ohio)  843. 

Damaffes. 
An  interesting  case  as  to  the  amount  of  re- 
covery for  wrongful  refusal  of  a  bank  to  pav  a 
check  denies  an  allowance  for  arrest  and  nn- 
prisonment  for  giving  an  alleged  fraudulent 
check  and  the  publication  of  that  fact.  (Neb.) 
190. 

Evidence, 

The  sufficiency  of  evidence,  and  more  par- 
ticularly its  effect  on  appeal,  to  show  that  a 
deed  was  meant  for  a  mortgage,  is  discussed  in 
a  very  valuable  manner  in  a  North  Dakota 
case.    (N.  Dak.)  58. 

Evidence  of  experiments  is  considered  in  a 
case  which  allowed  proof  of  an  experiment 
ander  similar  conditions  to  show  the  action  of 
a  car.    (Ind.)  861. 
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Process  against  corporations. 

The  question  who  is  a  managing  agent  of 
a  foreign  corporation  for  the  purpose  of  serv- 
ing process  is  discussed  at  length  in  a  South 
Dakota  case,  which  holds  that  an  agent  at  a 
particular  place  may  constitute  a  managing 
agent,  although  there  are  other  similar  agents 
in  other  places  in  the  same  state.  (8.  Dak.) 
490. 

Service  on  a  state  auditor  of  process  against 
a  foreign  insurance  company  is  denied  effect 
under  the  circumstances  of  the  case.  (Mass.) 
868. 

Signatures  to  petition, 
A  transfer  of  signatures  from  one  petition  to 
another  which  is  identical  is  held  insufficient 
to  allow  them  to  be  counted  as  part  of  the 
signatures  to  the  latter.    (CaL)  888. 

Bes  judicata. 

The  doctrine  of  res  judicata  has  a  somewhat 
unusual  application  in  a  Washington  case  in 
which  the  denial  of  an  injunction  against  con- 
summation of  the  sale  of  school  lands,  on  the 
ground  of  a  remedy  at  law,  is  held  conclusive 
as  to  the  right  of  a  plaintiff  to  bring  an  action 
at  law  against  the  purchaser  of  the  lands  for 
the  value  of  the  improvements.    (Wash.)  103. 

A  Judgment  of  the  state  court  against  a  re- 
ceiver appointed  by  a  federal  court  is  held  con- 
clusive of  the  existence  and  amount  of  the 
claim,  but  its  enforcement  is  controlled  by  the 
federal  court.    (C.  0.  App.  5th  C.)  617. 

Bee  also  infra^  as  to  foreign  gamishmeot 

Reeeiverships, 
The  right  of  an  insolvent   corporation   to 
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«Dak6  application  for  tbe  appoiutment  of  a  re- 
<»iver  ID  the  interest  of  its  creditors  in  order 
to  prevent  injury  to  them  by  suits  of  small 
creditors  is  denied  in  a  very  important  Mis- 
souri case,  although  trustees  in  morti^ages  on 
the  corporation's  property  are  made  parties 
and  appeared  consenting  to  the  appointment 
•ol  the  receiver.    (Mo.)  sSi. 

Another  case  of  attempted  appointment  of  a 
receiver  on  application  of  the  directors  of  an 
inaolvent  corporation  itself  holds  such  appoint- 
xneot  to  be  utterly  void.    (Miss.)  581. 

Foreign  receivers. 

Tbe  doctrine  of  comity  as  applied  to  foreign 
receivers  is  shown  in  a  Massachusetts  case, 
which  orders  the  payment  to  the  receiver  of 
the  foreign  corporation  of  all  the  assets  col- 
lected by  a  local  receiver  after  payment  of  ex- 
f)eD8e8.    (Mass.)  846. 

See  also  under  YI,  as  to  transfer  in  other 
atates. 

Oarniehment, 

Tbe  Bititt  of  a  credit  for  the  purpose  of  gar- 
nisbmeot  is  questioned  in  an  Ohio  case,  in 
which  a  statute  fixing  the  titus  at  the  residence 
of  the  debtor  is  held  valid  as  between  citizens 
of  tbe  state,  although  the  principal  defendant 
is  served  only  by  publication,  beine  a  nonresi- 
dent of  tbe  county,  although  it  is  intimated 
that  this  would  not  be  true  of  a  creditor  who 
did  not  reside  in  the  state.     (Ohio)  445. 

The  question  of  tbe  garnishment  of  a  debt 
due  to  a  nonresident  is  presented  again  in  Ne- 
braska cases  with  somewhat  unusual  incidents 
under  a  statute  making  it  unlawful  to  defeat 


Decisiokb.  871 
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exempt  wages  by  garnishment  or  otherwise* 
and  a  judgment  in  another  state  in  garnish- 
ment is  held  invalid  as  against  such  exemption. 
(Neb.)  810,  660. 

Setoff. 

A  veiT  valuable  collection  of  cases  on  set-off 
is  included  in  this  volume. 

The  question  of  the  right  of  a  creditor  to  set 
off  against  the  assignee  of  a  chose  in  action  not 
due  at  the  time  of  the  assignment  a  claim  which 
had  previously  matured  is  raised  in  a  Michigan 
case  which  declares  that  such  setoff  cannot  be 
made  against  the  assignee  of  an  executory  con- 
tract   (Mich.)  805. 

A  note  for  the  purchase  price  of  chattels  is 
held  not  a  good  set-off  for  creditors  on  his 
claim  of  damages  for  wrongful  replevying  of 
the  chattels.    (Md.)  652. 

Set-off  against  negotiable  paper  held  as  col- 
lateral security  is  allowed  in  an  Alabama  case. 
(Ala.)  825. 

The  right  of  set-off  by  or  against  the  re- 
ceiver of  an  insolvent  bans  is  held  to  extend  to 
debts  of  sureties  and  to  claims  not  matured  at 
the  time  of  the  receiver's  appointment  (N. 
C.)322. 

tiet-off  between  immature  notes  and  a  de- 
posit of  the  maker  is  allowed  as  against  such 
a  receiver.    (C.  C.  D.  Wash.)  884. 

Set-off  between  dividends  payable  by  a  re- 
ceiver and  a  claim  agamst  tbe  stockholders  is 
allowed  in  a  Massachusetts  case.    (Mass.)  318. 

Set-off  against  assigned  judgments  is  al- 
lowed in  an  Iowa  case.    (Iowa)  885. 

As  to  levy  see  under  YL,  9Upra» 


IX.  CBDfnrAL  Law  aitd  Pbagticb. 


Contempt, 
Contempt  by  newspaper  publication  charg- 
ing corruption  of  the  court  is  discussed  at  great 
length,  in  a  Colorado  case.    (Colo.)  787. 

Contpiraey  against  trade. 

Amoni?  recent  decisions  as  to  unlawful  trade 
conspiracies  is  the  decision  that  a  combination 
of  coal  dealers  to  fix  prices  is  unlawful.  (N. 
Y.)  221. 

tJnlawful  combinations  are  discussed  also 
In  a  Pennsylvania  case  which  holds  that  a 
combination  of  employers  is  lawful  to  meet  a 
combination  of  em  ploy  §8,  which  has  been  au- 
thorized by  statute.    (Pa )  135. 

Svepending  sentence. 
The  power  of  a  court  to  suspend  sentence  in 
a  criminal  case  after  conviction,  as  to  which 
decisions  are  in  conflict,  is  declared  by  the  New 
York  court  of  appeals  to  be  inherent  at  com- 
mon law.  and  a  statute  authorizing  such  sus- 
pension is  held  not  to  infringe  on  the  executive 
power  to  grant  reprieves  and  pardons.  (N. 
Y.)  856. 

Stay. 
Akin  to  this  is  an  Indiana  decision  that  a 
-stay  of  execution  on  appeal  is  not  a  "reprieve." 
(lod.)  859. 

Verdict. 
The  question  of  the  effect  of  rejecting  a  Ter- 
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diet  for  manslaughter  in  the  first  degree,  be- 
cause there  are  no  degrees  of  manslaughter, 
where  the  jur^  subsequently  brings  in  a  ver- 
dict of  murder  in  the  first  degree,  is  the  occa- 
sion of  an  interesting  discussion  as  to  the  time 
when  a  verdict  becomes  complete.    (F]a.)728. 

Reformatories. 

Sentence  of  infants  to  a  state  reformatory 
for  a  term  not  fixed  by  the  court  is  upheld 
under  an  riinois  statute,  on  the  theory  that 
the  sentence  is  for  the  maximum  term  fixed  by 
statute  for  that  crime,  subject  only  to  deduc- 
tions as  provided  in  the  act.    (lU.)  189. 

it  is  held  also  that  the  constitutional  provis- 
ion for  penalties  proportioned  to  the  oliense  is 
not  violated  by  such  a  sentence  in  case  of 
minors,  instead  of  giving  them,  as  in  case  of 
an  adult,  the  right  to  have  a  jury  fix  the  term 
of  imprisonment  within  the  statutory  limits. 
(111.)  189. 

Commitment  to  a  reform  school,  under  the 
Kansas  statute,  on  a  charge  of  burglary,  is  held 
to  be  in  tbe  nature  of  a  conviction,  when  made 
without  consent  of  the  child  and  against  his 
parents'  objections.    (Kan.)  608. 

In  Michigan  a  peculiar  statute  authorizing 
the  discharge  of  a  person  convicted  of  drunk- 
enness on  a  recognizance  conditioned  to  take 
what  ia  called  the  "Jag  Cure"  la  held  uncon- 
stitutional   (Mich.)  144. 
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▲eeord  and  nttlaflbetioiis  effect  of  pay- 
ment of  debtbj  volunteer  or  stranflrerto 
theoriirtnal  undertaking:~(L)  eztingulsh- 
ment;  <II.)  oontrary  doctrine:  (ITL)  neces- 
sity of  mtUlcatlon;  (TV.)  question  of  inten- 
tion: (y.)riffbt  of  action:  (VI.)  at  to  bills 
and  notes;  (VII.)  subrogation:  (a)  general 
doctrin«^;  (b)  payment  for  protection;  (o) 
by  special  agreement;  (d)  fraud;  (VKDas 
against  executors,  etc;  (IX.)  Judgment 
debt;  (X.)  purobase-money  lien:  (XT.) 
mortgage  debt;  (XIL)  creditor  of  wife  120 
Apprentiee;  effect  of  death  on  contract  of  707 
ATOTmnnt    8ee  Ihsurakcb;  Publzo  Im- 


▲isll^iiiiieiit.  Bee  Oomvliot  or  Laws;  Iir- 
SOXiTSNOT;  8»r-0iT. 

Attomajr;  effect  of  death  on  contract  with    TOT 

p^»>i«wiiyi^ji-   See  CoKiTJCT  or  Laws. 

Bajaks;  indorsement  of  cbeck  *f  or  deposit**  IM 
Nature  of  drafts  by  one  bank  on  another  173 
Inability   of  bank  as  accommodation  in- 

dorser  880 

Application  by  bank  of  indlTidnal  parU 
ner*8  deposit  on  firm  debt  111 

Benefit  societies.  See  Ihsurakob. 

BUlis  auaA  notes;  set-off  as  to  commercial 
paper  in  the  hands  of  insolTent^s  assignee 
or  reoelTer  819 

Set-off   against    assignee  of    commercial 
paper  825 

Bonndnrjr:  of  municipality  on*  navigable 
stream  6S0 

Carriers;  notice  to  passenger  of  conditions 
on  ticket^— steamship  tickets;  railroad 
tickets  746 

Chiuities.   See  Mastsb  avd  Ssbtaht. 

Clieeks*   See  Bahks. 

Comprondse*   See  Iksolvjuoi. 

Condition.  See  Dxaa>. 

Confliet  (»f  laws.  See  also  Rsositsb. 
Tlransf er  of  property  out  of  state  by  Insol- 
Tenoy  proceedings  or  assignment  for  cred- 
itors:—(L)  peisonal  property;  (a)  volun- 
tary assignments;  (1)  place  of  assignment; 
(S>  extraterritorial  effect  generally;  (8)  as 
against  attachments  in  general:  (4)  dis- 
crimination in  favor  of  residents;  (5)  as  to 
nonresident  attachment  creditors  gen- 
erally: <0)  as  to  attachment  creditors  resid- 
ing In  the  state  where  the  assignment  was 
made;  (7)  effect  of  assignee's  possession;  (b) 
assignments  under  insolvency  statutes:  (1) 
in  general;  (9  as  to  resident  creditors;  (8) 
as  to  residents  of  state  where  insolvency 
transfer  was  made;  (4)  as  to  other  non- 
residents; (6)  effect  of  assignee's  posses- 
slon;  (6)  right  of  assignee  to.sue  in  other 
state;  (e)  bankruptcy  transfers;  (1)  Bng- 
iish  decisions;  OB)  American  decisions;  (U.) 
vsal  property;  (UL)  ships  on  high  seas         88 
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Constitutional  law;  as  to  officers, 

omoExts. 
See  also  Lsgislatube;  Taxis. 
Mecesslty  of  notice  of  lunacy  proceedings 

to  the  alleged  lunatic;  waiver  of  notice; 

collateral  attack:  sufficiency  of  notice; 

notice  to  others;  English  cases.  T8F 

Contracts;  statute  of  frauds  as  affecting  sale 
or  mortgage  of  crops,  see  Kintr.infa«TB. 
Bffeot  on,  of  death  of  party  thereto;  gen- 
erally: landlord  and  tenant;  sale;  guai^ 
anty;  agency:  attorney;  notes,  bills,  and 
checks;  persooal  services;  apprentice         TOf 

CSorporations;  service  on  foreign  corpora- 
tions, see  Oabnishmxht:  Writ  ahp 
Pbocess. 
Liability  of  a  consolidated  railroad  com- 
pany for  the  debts  of  its  predecesson  In 
general;  assumption  of  liability  by  con- 
tract; statutory  liability;  liens  and  priori- 
ties; pleading  and  practice  881 

Conrts;  inquiry  into  conclusiveness  of  en- 
rolled bUl,  see  Statuth. 

Criminal  law;  correction  of  verdict  in  crim- 
inal cases:— (1.)  geoeral  rules;  (IL)by  the 
court;  (a)  general  doctrine:  (2>)  to  assess 
punishment;  (c)  to  find  degree  of  offense; 
(III.)  by  the  Jury  under  the  courts  direc- 
tion; (lY.)  sealed  verdicts;  (V.)  effect  of 
discbarge;  (VL)  effect  of  recording;  (VII.) 
special  verdicts;  (VILL)  Bnglish  decisions  788 

Crops*   Bee  Bmblbmsmts;  Lkvt. 

Curtesy;  levy  on  estate  by,  see  Lbyt. 
Deed;  record  of,  see  Rmal  Pbopxbtt. 

Liability  of  grantee  upon  a  condition  of 
deed  poll;  doctrine  against  liability  upon 

the  covenant;  contrary  doctrine  898 

Deposit.   See  Banks. 

Desoent  and  distribution;  inheritance 
by,  through,  or  from  illegitimate  per- 
soos:~on  the  part  of  the  mother;  marriages 
null;  legalizing  illegitimates  by  statute 
and  recognition:  inheritance  by  Illegiti- 
mate from  his  mother;  inheritance  by  Ille- 
gitimate under  will;  inheritance  by 
illegitimates  from  brothers  and  sisters; 
inheritance  by  illegitimate  through 
mother  or  father;  Inheritance  by  brothers 
or  sisters  of  mother  or  father  of  illegiti- 
mate; inheritance  by  mother  from  ille- 
gitimate child:  inheritance  through 
illegitimate;  inheritance  by  widow  or 
husband  of  illegitimate;  inheritance  by 
legitimate  from  illegiUmate  child  of  the 
same  mother  788 

Diworee.  See  Hoicbsxsad;  Hubbavd  asd 
Wife. 

Dower;  levy  on  estate  of,  see  Lxtt. 

Drafts.   See  Bauks. 

Election.   See  Yotsrs  asd  Blbczzohs. 
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Embl0mAiit0«   See  also  Lvrr. 

Sale  or  mortgage  of  future  crops:— (I.)  how 
aaslfraable;  (a)  sales:  (b)  statute  of  frauds; 
(c)  mortffaffes;  (d)  upon  sale  of  the  land; 
(IL)  general  dootrlne;  (11  r.)  necessity  and 
effect  of  ratification;  (IV.)  necessity  and 
effect  of  poflseeslon;  <Y.)  potential  inter- 
ests; rVX)  equitable  doctrine;  (VXL)  de- 
scription; (a)  general  rules;  (b)  sufficient; 
<c)  insufficient;  (YIIT.)  parol  evidence  to 
identify;  (IZ.)  notice;  (a)  general:  (ft) 
oonstructtve;  (X.)  necessity  and  effect 
of  recording;  (XJ,)  to  what  crop  or 
l>art  of  crop  it  extends;  (XU.)  title  of  a 
mortgagee;  (XIII.)  effect  of;  (a)  as  against 
creditors;  Q>)  as  against  purchasers;  (e)  as 
between  husband  and  wife;  (d)  Judgment 
against;  (XIY.)  severance  of  the  proi>erty: 
iXV.)  application  of  proceeds;  (XVI.)  to 
secure'  crop  advances;  (XVIL)  crops 
raised  upon  shares:  (XVUL)  upon  whom 
binding;  (XIX.)  landlord  and  tenant; 
(XX.)  conversion;  (XXL)  special  state 
doctrines  and  laws  440 

Estoppel;  doctrine  of,  as  affecting  notice 
by  record  of  deed  before  grantor  has  title  661 

Ctemlfllmieiit;  service  on  foreign  corpora- 
tion In  garnishment  cases  600 

Ckukntnty;  effect  of  death  of  party  on  707 

Hiflfhwayss  damage  to  abutting  owner  by 
first  grading  and  Improvement  of  street; 
liable  for  negleot  or  Illegal  act;  the  effect 
of  statutes;  constitutional  provision  giv- 
ing damages  for  property  Injured  or  dam- 
aged; establishing  grade  on  paper;  what  Is 
regarded  as  establishing  a  grade;  change 
from  natural  surface;  building  after  es- 
tablishment of  grade;  the  Ohio  doctrine     668 

Homeste&d;  effect  of  divorce  on  homestead 
rights;  husband^  dalm  to  homestead 
where  decree  of  divorce  is  silent;  wlfe*8 
dalm  to  homestead  where  decree  of  di- 
vorce li  silent;  decree  awarding  home- 
stead 


H^HfflTftTMl  ftnd  wife;  effect  of  appearance 
by  nonresident  to  give  Jurisdiction  of  dl- 
Torce  case;  appearance  generally;  fraud 
and  collusion  287 

Besponsibility  of  married  woman  for  use 
and  safety  of  premises  owned  by  her:— 
(L)  illegal  use  of  premises;  (ID  safety  of 
premises  623 

Ineompetent  persons;  constitutional 
right  of  notice  of  lunacy  proceedings, 
see  CoNSTiTunoNAii  Law. 

Indebtedness.   See  Mxtniclpal  Ooapoba- 

nONB. 

Injunction;  against  a  nuisance  maintained 
by  a  municipal  corporation;  drainage 
generally;  drainage  into  watercourse; 
docks  and  navigation;  market-houses  and 
buildings:  railroads  and  other  uses  of 
streets:  cemetery:  public  urinals  801 

InsolTeney.   Bee  also  Coniuct  or  Laws; 
BST-Orr. 
Bight  of  assignee  of  creditors  to  compro- 
mise dalms;  statutory  provisions  078 

iDSaranee;  liability  of  member  of  benefit 
society  to  action  for  assessment  4B6 

Jvdfl^ent*  See  Husband  and  Wiwm  Skc- 
Owr. 


IiSJidlord  mukd  tenant;  as  to  sale  or  mort- 
gage of  crops  by,  see  ExBLnaBia. 

Effect  of  death  on  contract  of 

Liability  of  landlord  as  to  oonditlon  of  part 
of  premises  not  controlled  by  tenant;  ele- 
vators; common  entrance,  passway  and 
yard,  and  access;  halls  and  stairways:  fire 
escapes;  sidewalk;  walls;  falling  articles; 
light  and  air;  nuisances;  roof  used  in  com- 
mon; water  from  roof;  water  pipes,  and 
plumbing  controlled  by  landlord;  water, 
pipes,  and  plumbing  used  by  other  ten- 
ants; water  supply 

Iiegislaitiwe  Jonmals>  SeeSTATuxxB. 

Iiegislatnre;  power  of,  to  make  a  statute 
oontingent  on  approval  by  rote  of  the 
people  UM 

JjBvyi  what  expectant  and  contingent  inter- 
ests in  real  property  are  subject  to  attach- 
ment or  levy  on  execution;  general  rule; 
interest  of  an  heir  in  his  anoestor*8  lands; 
reversions,  remainders,  and  executory  de- 
vises; right  of  dower;  tenancy  by  curtesy 
initiate 
Crops  as  personal  property  for  the  purpose 
of  levy  and  sale;  general  doctrine;  sufll- 
cieocy  of  sherilTs  posBcaslon;  possession  of 
the  purchaser;  crops  held  upon  shares: 
(a)  tenants  in  common;  (h)  husband  and 
wife;  (e)cropi)er*s  share;  (d)  landlord  and 
tenant;  (s)  state  decisions 

Lunatics;  constitutional  right  to  notice  of 
lunacy  proceedings,  see  GokbhtdtiohaXi 
Law. 

Married  woman.  SeeHussAinDAJiDWiFs. 

Master  and  serrant;  liability  of  charitatile 

institution  for  negligence 
Mort§;a^;  of  future   crops,  see  Bmblk- 


Effect  of  "danger,**  ••safety,'*  or  ••Insecu- 
rity** clause  in  a  chattel  mortgage:— right 
to  interfere  with  third  persons;  effect  of 
taking  possession;  how  far  right  is  with- 
out control:  effect  of  nmllce;  facts  which 
Justify  taking  poeseaslon;  selling:  con- 
struction of  different  provIsiODs  and  cir- 
cumstances; other  rights  conferred  TV 

Monieipal  corporations;  boundary  of, 
on  navigable  waters,  see  Boundabt. 
See  also  HiQHWATB;  iMJUNC^nom. 
What  constitutes  an  indebtedness  within 
the  meaning  of  constitutional  and  statu- 
tory restrictions  of  municipal  indebted- 
ness:—In  general;  must  be  voluntary; 
future  indebtedness;  future  payments; 
current  expenses  and  indebtedness  paya- 
ble out  of  current  revenues;  change  of 
form  of  indebtedness;  estimate  of  amount  lO 

Neg^lisence.  See  Mastbb  amb  Ssbtaht. 

Nnisanoes*  See  iNjuNorioir. 

O Ace;  necessity  of  an  acceptance  to  complete 
resignation:  distinction  between  public 
and  private  interests;  where  acceptance 
Is  unnecessary;  effect  of  statute  law;  what 
a  Buflldent  acceptance;  Incompatible  of- 
fices 

Oi&cers;  constitutlonai  prohibition  against 
change  of  salary  during  term  as  affecting 
fees 

Payment*   See  Aooobd  and  SAxisrAoriov. 
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^VrineliMd  and  agents  effect  of  death  on 

oootract  of  707 

Viablle  improTeineiits;  municipal  aaaeas 
ment  of  state  property:— iceneral  doctrine; 
distlnotion  between  anessmentand  taza* 
tion:  liability  to  aawermient;  ffovemment 
property  80T 

Xtmilroads.   Bee  Cobporaxions. 

B^al  property;  effect  of  conveyance  r^ 
corded  before  the  grantor  obtains  title,  as 
notice ;  the  doctrine  of  estoppel ;  the 
doctrine  of  notice  from  registration:  com« 
parison  and  limitation  of  the  opposing 
principles  Ml 

See  also  8kt-0it. 
Bights  of,  as  to  property  outside  of  the  ju- 
risdiction in  which  he  is  appointed;  as  to 
attachment;  after  receiver  gets  posses- 
sion; right  of  foreign  recoiver  to  sue:  ti- 
tle to  land  O 

SeeLxYT. 
»;  of  future  crops,  see  RMKT.mfiroTa. 

sSet-oin  agaiBst  assigned  claim,  of  debtor^  de- 
mand against  assignor:— kinds  of  ohoses 
to  action  to  which  set-offs  are  applicable; 
aaslgnment  will  not  defeat  set-off:  where 
rights  become  fixed;  rights  connected 
with  assigned  contract;  effect  of  agree* 
ment  to  set  off;  assignee  of  bank;  claims 
by  and  against  corporation  generally;  : 
what  set-off  proper:  equitable  causes  for 
eet-off;  estoppel;  counter  setoff;  what  as- 
signment may  be  sufDoient;  what  notloe 
of  assignment  sufficient;  counterclaims  805 
Sight  to  set  off  tnsolyent*8  obligation  upon 
a  claim  in  the  hands  of  his  receiver  or  as- 
signee, or  trustee  for  oredltors:--assigneea 
for  creditors;  receiver;  limitation  upon 
the  rule;  claims  not  due;  set-off  between 
•corporation  and  stockholder;  the  effect  of  2 
the  doctrine  of  imutual  credits;  the  Bng- 
liah  rule;  daima  not  owned:  special  dr- 
^umstanoes  whioh  will  defeat  right;  con- 
tingent claims;  commercial  papen  equities 
-connected  with  the  assigned  contract; 
•obaracter  of  demands  which  may  be  set  off; 
effect  of  agreement  813 

JLgainst  assignee  of  commeroial  paper,  of 
daim  against  assignor:— paper  indorsed 
before  maturity;  transfer  after  maturity; 
paper  negotiable  in  bank  or  payable  with- 
out defalcation;  what  necessary  to  defeat 
light  of  set-off;  paper  not  negotiable;  pa- 
per irregularly  transferred;  fraudulent 
transfers  or  transfers  without  yaiue;  con- 
tingent liability  and  claims  not  owned; 
equities  which  will  Justify  set-off;  aaaign- 
ment  will  not  defeat  perfected  right; 
dalms  not  in  the  same  right;  effect  of 
agreement;  effect  of  new  note;  effect  of 
assignment  without  recourse:  counter  set- 
off; attempt  to  compel  set-off  by  statute; 
special  oontraott 


Against  judgment  in  the  hands  of  an  aa- 
Bignee:— assignment  of  yerdlct;  how  far 
subject  to  set-off  of  demand  not  in  judg- 
ment; where  cross-judgments  are  in  same 
action:  notice;  set-off  of  claims  against 
one  who  never  had  title,  not  available;  *" 
assignees  protected:  fraudulent  assign- 
ment or  for  the  purpose  of  defeating  set- 
off; insolvency  as  an  equity:  where  as- 
signee the  real  party;  assignment  without 
oonsideration;  want  of  legal  title;  judg- 
ment on  note;  rights  of  holder  of  aasiiioed 
judgment;  waiver:  set-off  of  contingent 
liability;  assignment  in  accordance  with 
prior  agreement;  set-off  on  motion;  as- 
signment to  attorney  may  defeat  his  lien 

Bt»te.  8ee  Pdbijo  iMFBoymffBNTS. 

BtSrtateef  condusiyeness  of  enrolled  bill:-^ 
the  Bngiish  rule;  the  effect  of  constitu- 
tional  ^royislons:  provisions  as  to  quorum 
and  recording  votes;  requirements  as  to 
spedal  legislation;  general  expressions  as 
to  compliance  with  constitution:  as  to  fact 
of  passage;  to  contradict  enrolled  bill;  how 
fiur  journals  may  establish  a  law  for  which 
no  enrolled  bill  is  found;  New  York  de- 
cisions; special  circumstances;  what  ey|- 
dence  may  be  considered:  eyldence;  col- 
lateral decisions;  yadllation  of  judicial 
opinion 

Taxes;  constitutionality  of  provision  for  de- 
duction of  debts  from  credits  or  other 
property  STt 

Trial;  correction  of  verdict  in  criminal  case, 
see  CiuinNAii  Law. 

Trover;  for  crops,  see  ^MBuaasn, 

Ymrdketi  correction  of,  see  OBDccrAi.  Law. 

▼oters  and  eleetlone;  acquiring  residence 
as  a  voter  while  attending  school  or  pub- 
lic institution;  inmates  of  soldiers*  homes 
or  occupants  of  government  posts;  in- 
mates of  almshousea  and  hospitals;  stu- 
dents 211 

Waters;  boundary  of  munidpal  corporation 
on,  see  Bouvdabt. 
Liability  for  loss  by  lire  due  to  the  lack  of 
adequate  water  supply:— <L)   of  city  or 
munidpallty;  (II.)  of  water  company        141 

Writ  and  proeese;  who  may  be  served  with 
process  In  suit  against  a  foreign  corpora- 
tion:—early  doctrines;  later  doctrines; 
statutes  authorising  service;  where  corpo- 
ration is  not  engaged  in  business  within 
the  state;  service  on  director;  service  on 
stockholder;  effect  of  designating  agent; 
failure  to  make  designation;  termination 
of  agency;  cashier;  managing  agent;  other 
agents;  service  on  state  officer;  admission 
of  service;  return  of  service;  in  garnish- 
ment cases;  serving  process  of  federal 
oourt;  Bngiish  cases  180 

Privileges  of  members  of  congress  and  the 
legislature  from  suit,*  dvll  suits;  arrest      M 
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ABANDONMENT.     6ee  Homestead,  1. 
ABATEMENT.    Bee  Action  ob  Suit,  7. 
ABSTRACTS.    See  Taxes,  1. 
ACCORD  AND  SATISFACTION. 

Notes  and  Briefs. 

Accord  and  satisf  action;  effect  of  payment  of 
•debt  by  volunteer  or  stranger  to  tbe  original 
undertakine:— (I.)  extinguishment;  (IL)  con- 
trary doctnne;  (III.)  necessity  of  ratification; 
<IV.)  question  of  intention;  <V.)  right  of 
action;  (YI.)  as  to  bills  and  notes;  (VIlT)  sub- 
Togation;  (a)  general  doctrine;  (b)  psyment  for 
protection;  (c)  by  special  agreement;  {d)  fraud; 
<VIII.)  as  against  executors,  etc.;  (IX.)  judg- 
ment debt;  (X.)  purchase  money  lien;  (XI.) 
ODortgage  debt;  (XTT.)  creditor  or  wife.      1^ 

ACKNOWLEDGMENT.    See  Husband 
AND  Wife. 

ACQUITTAL.    See  Criminal  Law,  5. 

ACTION     OR    SUIT.      See    also    Rb- 

CEIVERS,  5. 

1.  An  action  at  law  against  the  city  is  the 
proper  form  of  remedy  to  determine  the  rii^bt 
of  a  city  officer  to  increased  pay.  Qobrecht  v. 
Cincinnati  (Ohio)  009 

2.  A  license  and  agreement  under  which 
land  is  taken  for  a  railroad,  with  agreement  to 
pay  its  yalue,  dispense  with  the  writ  ol  ad  quod 
-damnum  allowed  by  Ind.  Rey.  Stat.  1881, 
^  8958,  even  if  this  remedy  would  otherwise 
be  exclusive.  Chicago  d  1.  Coal  B.  Co,  y. 
Hall  (Ind.)  281 

8.  A  common -law  remedy  Is  not  taken 
«way  by  a  statutory  remedy  for  the  same  ri^ht, 
unless  the  statute  expressly  denies  it,  or  is  so 
•clearly  repugnant  to  tbe  exercise  of  it  as  to 
imply  a  negative.  Id, 

4.  A  statutory  remedy  for  a  constitutional 
right  to  damages  in  a  condemnation  case  can- 
not be  made  exclusive,  where  the  owner  of  the 
property  is  given  no  power  to  initiate  such 
proceeding  or  to  enforce  pavment  after  the 
-damages  are  assessed.  Eidman  y.  Kantaa 
City  (Mo.)  658 

5.  A  railroad  company  which  unlawfully 
injures  a  mill  by  the  construction  of  its  road 
-cannot  set  up  in  defense  that  the  milidam  is  a 
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public  nuisance.    Waits  y.  Nmfolk  dW.ROo. 
(W.  Va.)  674 

6.  A  person  has  no  right  to  interyene  as  de- 
fendant in  equity  a|;ainst  the  objection  of  the 
complainant  WkUney  y.  Banovcr  2fat.  Bank 
(Miss.)  581 

7.  That  a  woman  made  sole  defendant  in 
an  action  for  tort  was  living  with  her  husband 
is  no  ground  for  abatement  of  the  action,  under 
a  statute  relieving  the  husband  from  liability 
for  torts  of  his  wife  in  which  he  does  not  par- 
ticipate, and  making  her  suable  therefor  as  if 
she  was  sole.    Strotue  y.  Leipf  (Ala.)  622 

8.  The  provision  in  tbe  Illinois  (Chancery 
Act.  ^  8,  that  bills  for  injunction  to  stay  pro- 
ceedings at  law  shall  be  brought  in  the  county 
in  which  the  proceedings  at  law  are  had,  does 
not  prevent  a  court  in  another  county  from 
staying  such  proceedings  at  law,  as  auxiliary 
or  incidental  relief  in  a  suit  to  compel  specific 
performance  of  a  contract  for  the  sale  of  land. 
Maya  y.  CBrieh  (HI.)  555 

ADOPTION.  See  Contracts,  1,  8;  De- 
scent AND  Distribution,  8;  Judgment, 
11-14;  Parent  and  Child,  Notes  and 
Briefs. 

AD  QUOD  DAMNUM.  Bee  Action  ob 
Suit,  2. 

ADVERSE  POSSESSION. 

Possession  under  an  execution  sale  against 
the  husband,  of  land  formerly  held  by  entire- 
ties by  a  couple  who  were  divorced  prior  to 
the  sale,is8ufilcient,  if  properly  maintained,  to 
bar  all  rights  of  the  wife  thereto,  even  be 
fore  the  husband's  death.  Eopson  y.  FovdUcps 
(Tenn.)  OOr 

AGREED  CASE. 

No  ludgment  can  be  rendered  in  a  case  sub- 
mitted to  the  court  for  its  opinion  upon  an 
agreed  statement  of  facts,  unless  a  request  for 
ludgment  is  distinctly  made  in  the  agreed  case. 
Tyson  y.  Western  Nat.  Bank  (Md.)  161 

ALIENS. 

A  private  indiyidual  has  no  standing  in 
court  to  institute  a  proceeding  to  set  aside  an 
order  admitting  an  alien  to  citizenship.  Be 
McCarran  (N.  Y.  0.  P.)  886 
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Alteration  of  Inbtrumontb— Appbal  akd  Eurob. 


ALTERATION  OF  INSTRUMENTS. 

Filling  blanks  in  a  promissory  note  by  the 
iDsertioD  of  the  words  *'or  bearer/'  and  of  tbe 
name  of  tbe  bank  after  the  word  "at,"  consti- 
tutes a  material  alteration  which  will  avoid  tbe 
note  in  the  bands  of  an  innocent  holder.  Sim- 
mons V.  Atkinson  dt  L,  Oo,  (Mias.)  699 

ANIMALS. 

1.  Special  negligence  In  permitting  a  riclous 
dog  to  escape  trom  an  enclosure  is  not  neces- 
sary to  create  a  liability  for  keeping  such  a  dog 
with  knowledge  of  its  propensities,  when  he 
escapes  and  inflicts  injuries.  Strouse  ▼.  Leipf 
(Ala.)  622 

2.  A  wife  is  not  liable  for  harboring  a  vi- 
cious dog  on  her  own  premises  where  her  hus- 
band lives  with  her,  although  the  statutes  se- 
cure to  married  women  their  separate  estates 
and  relieve  tbe  husband  from  liability  for  bis 
wife's  torts  *'in  the  commission  of  which  he 
does  not  participate,"  since  the  dog  cannot  be 
kept  without  his  consent  and  participation,  and 
must  be  charged  to  his  account  aa  the  head  of 
the  family.  Id, 

8.  Absolute  liability  for  damages  caused  by 
importation  of  cattle  infected  with  Texas 
fever,  without  allowing  it  to  be  shown  that  de- 
fendant had  no  notice  and  could  not  have  as- 
certained the  condition  of  the  cattle  by  the 
exercise  of  reasonable  care,  is  not  created  un- 
der Iowa  Acts  21st  Gen.  Assem.  chap.  156, 
^$  2,  8,  substituted  for  Iowa  Code,  gg  4058, 
4059,  prohibiting  the  importation  of  such  cat- 
tle, and  making  a  violation  of  the  law  a  mis- 
demeanor, with  a  right  of  action  to  persons 
injured  for  the  damages  sustained.  FurUy  v. 
Chicago,  M.  A  8t.  P.  B,  Co.  (Iowa)  73 

APPEAL  AND  ERROR. 

1.  A  suit  to  set  aside  a  deed  and  speciflcally 
enforce  a  contract  for  land  involves  a  freehold, 
within  the  jurisdiction  of  tbe  Illinois  supreme 
court.    Hayes  Y.  (y Briefs  {III)  556 

2.  Granting  a  stay  of  execution  by  an  ap- 
pellate court  pending  an  appeal  in  a  capital 
case  is  not  a  reprieve  within  the  meaning  of  a 
constitutional  provision  giving  to  the  governor 
the  power  to  grant  reprieves;  and  a  statute  au- 
thorizing such  stay  merely  declares  the  inhe- 
rent power  of  the  court,  independent  of  any 
statutory  provision.    Parker  v.  State  (Ind. )  859 

8.  In  the  absence  of  any  objection  in  the 
lower  court  as  to  the  amount  oi  damages  al- 
lowed by  the  Jury,  such  question  cannot  be 
raised  for  the  first  time  on  appeal  Schmiiz  y. 
Bt.  Louis,  L  M.  <&  S.  B.  Co.  (Mo.)  250 

4.  Slight  differences  between  the  phraseology 
of  a  motion  for  a  new  trial  and  that  of  a  bill 
of  exceptions,  relating  to  testimony,  will  not 
prevent  the  consideration  of  a  question  as  to 
the  exclusion  of  the  testimony,if  the  evidence 
be  referred  to  with  such  certainty  as  to  call 
the  attention  of  the  court  to  It  and  to  tbe  rul- 
ing in  relation  thereto,  so  that  the  judge  can- 
not mistake  the  matter.  Springer  y.  Byram 
(Ind.)  244 

5.  On  appeal  from  a  general  term  decision 
which  held  that  tbe  overruling  of  a  motion  for 
a  new  trial  by  the  special  term  was  erroneous, 
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the  court  is  not  restricted  to  the  particular 
points  or  reasons  considered  by  the  genera) 
term  aa  the  basis  of  its  decision,  but  may  up- 
hold it  on  other  grounds  presented  by  an  as- 
signment of  errors  in  the  general  term,  if  the 
conclusion  was  correct  7<L 

6.  Where  all  parties  intended  to  treat  tbe 
case  as  though  the  court  had  dismissed  tbe  ac 
tion  or  granted  a  nonsuit  on  tbe  ground  that 
plaintifThad  failed  to  "prove  a  st&cient  case 
for  the  jury,"  it  will  be  so  treated  by  the  su- 
preme court  under  the  Colorado  practice. 
Wadsv^th  v.  Union  P.  B.  Co.  (Ck)lo.)        81^ 

7.  One  becoming  surety  on  a  supersedeas 
bond  which  is  substituted  for  a  prior  similar 
bond  assumes,  under  the  Arkansas  statutes, 
liability  for  all  damages  accruing  daring  the 
pendency  of  the  appeal,  and  not  for  those  only 
which  accrue  after  his  bond  ia  filed.  WiUon 
y.  King  (Ark.)  b02 

Errors. 

8.  A  verdict  will  not  be  set  aside  because  the 
jury  disregarded  an  instruction  which  is  erro 
neous  in  law.     WatU  y.  NorfM  db  W.  B.  Co. 
(W.  Va.)  «74 

9.  The  givine  of  an  instruction  assuming 
that  it  was  a  railway  compani^'s  duty  to  keep 
a  flagman  at  a  street  crossing,  whereas  the 
statute  imposes  no  such  duty,  ia  not  grouod 
for  reversal,  where  the  company  could  not 
have  been  prejudiced  thereby  beoftuse  the  evi- 
dence clearly  shows  that  it  did  have  a  flae 
man  at  such  crossing.  Sehmitz  v.  St.  Louis.  1 
M.  d  S.  B.  Co.  (Mo.)  250 

10.  Improper  evidence  introduced  by  eva- 
sion of  an  adverse  ruling  wUl  be  presumed 
prejudicial     Bank  qf  Commerce  y.  Ooos  (Neb.  ^ 

11.  Evidence  in  rebuttal,  which  further  re- 
fers to  repairs  made  by  a  railroad  company  to 
an  alleged  defective  fence  after  an  accident, 
will  not  require  reversal,  if  the  company  first 
gave  evidence  of  such  repairs.  Atchison,  T.  d 
S.  K  B.  Co.  y.  Beesman  (C.  C.  App.  8th  C.> 
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12.  A  party  cannot  on  appeal  complain  of 
an  error  in  giving  an  instruction  at  his  own  in 
stance  and  request    SchmiU  v.  St,  Louis,  L  M. 
d  S.  B.  Co.  (Mo.)  250 

18.  Error  in  sustaining  a  demurrer  to  a  spe- 
cial plea  is  cured,  if,  under  the  general  issue, 
proof  is  introduced  and  tbe  jury  passea  upon 
the  identical  question  sought  to  be  raised  by 
such  plea.    Strouse  y.  X0tp/(A]a.)  622^ 

14.  Committing  to  Jail  one  of  tbe  witnesses 
for  defendant  in  the  presence  of  the  jury,  on 
account  of  alleged  false  evidence,  is  within  the 
discretion  of  the  judge,  for  which  no  1^1 
error  can  be  assigned.    People  y.  Hayes  (N.  x .> 

880 

16.  A  verdict  ignoring  the  instructions  of 
tbe  court  to  limit  tbe  recovery  to  the  amount 
required  to  repair  the  building,  and  giving  the 
whole  amount  of  insurance  thereof,  will  beaet 
aside.    Limburg  y.  German  F.  Ins.  Co.  (Iowa) 

90 

Review  of  facts. 

16.  The  same  strict  nile  must  be  applied  by 
the  appellate  court  as  by  the  court  below  in  re- 
spect to  the  suflSciency  of  parol  evidence  to 


Apfrsnticb — Bahjuekt. 


87& 


show  that  a  deed  was  intended  for  a  mortgage. 
Jasper  y.  Haztn  (N.  D.)  -58 

17.  Although  the  court  is  required  upon  ap- 

Esal  to  review  questions  of  fact  under  N.  D. 
aws  1891,  chap.  120,  §  26,  in  cases  tried  by 
the  court  or  referee,  when  exceptions  to  the 
findings  are  duly  taken  and  returned,  it  will 
not  try  the  case  de  novo,  but  the  findings  below 
are  presumed  to  be  correct;  and  a  finding  based 
upon  parol  evidence  will  not  be  disturbed  un- 
less the  error  be  made  clearly  to  appear.     Id. 

18.  A  finding  that  the  sanitary  code  of  a 
board  of  health  was  subscribed  by  the  secre- 
tary will  not  be  disturbed  on  appeal,  where 
there  is  no  proof  that  the  original,  which  has 
been  destroyed,  was  not  signed,  and  a  copy  of 
the  code  as  published  purports  to  be  signed  by 
the  secretary,  and  is  attested  by  his  signature 
as  published.  Jonk&n  Bd.  of  Eealth  v.  Cov- 
euH  (N.  Y.)  485 

Notes  and  Briefs. 

Appeal;  review  of  evidence  to  show  that 
deed  is  a  mortgage.  68 

APPRENTICE. 

Notes  aitd  Briefs. 

Apprentice;  effect  of  death  on  oontract  of. 

707 

ASSESSMENT.   See  iNsrRANOE.  2,  Notes 
AMD  Briefs;  Public  Improyehekts. 

ASSIGNMENT.    See  also  Banks,  4;  Ex 

SCUTORS  AND  ADMINISTRATORS,    8;    SeT- 

Off  and  Cocntkrclaim,  1,  8-6,  9. 

1.  One  who  pays  the  del  t  of  another  on 
a  promise  by  the  creditor  to  assign  it  is  the 
equitable  assignee  of  the  debt,  although  no  as- 
signment in  wriiinff  is  made.  Crumitsh  v.  Cen- 
tral Jmprat.  Oo.  (W.  Va.)  120 

2.  An  assignment  to  a  resident  of  another 
state,  of  a  claim  against  a  person  whose  wages 
are  exempt,  in  order  that  the  assignee  may.  by 
garnishment  of  the  wages  in  another  state, 
evade  the  statute  of  exemption  at  the  residence 
of  the  employe,  will  render  the  assignor  liable 
to  him  for  the  amount  of  wages  thus  appro- 
priated without  his  consent  by  the  garnishment 
in  another  state,     (y Connor  ▼.  Walter  (Neb.) 

660 

8.  An  assignment  may  be  made  of  the  in- 
come arising  out  of  personal  property  held 
in  trust  for  the  support  of  a  person  during  life, 
wbere  there  is  no  statute  resuicling  it  and  no 
restriction  on  the  assignment  in  the  will  creat- 
ing the  trust, — especially  where  the  assignment 
is  to  the  wife  oi  the  assignor,  on  her  agree- 
ment to  maintain  and  educate  their  children. 
Lamberion  v.  PerOee  (Wis.)  824 

4.  An  assignment  by  an  executor  before 
bis  accountin.:;^,  of  his  commissions,  is  void  as 
contrary  to  public  policy,  since  when  the  hope 
of  compensation  is  gone  a  stiong  incentive  to 
diligence  and  zeal  is  wanting,  and  the  tempta- 
tion to  be  content  with  a  lax  or  perfunctory 
administration  of  the  trust  becomes  more  per- 
suasive.   120  WorthingUm  (N.  T.)  97 
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Il  Notes  and  Briefs. 

See  also  Conflict  of  Laws;  Insolvency; 
Set- Off  and  Counterclaiil 

Assignment;  of  salary  or  fees.  9T 

ASSOCIATIONS. 

The  remedies  afforded  by  the  con!(titution, 
laws,  and  regulations  of  the  order  must  be  ex- 
hausted before  a  worshipful  master  and  presid- 
ing officer  of  a  local  lodge  of  ancient,  free, 
and  accepted  masons,  can  invoke,  the  aid  of 
the  courts  against  the  grand  master  of  the  grand 
lodge  of  the  state  to  prevent  suspensioiu  Jdead 
V.  JStirling  (Conn.)  227 

ASSUMPSIT.    See  also  Assignment,  1. 

A  stranger  paying  the  debt  of  another 
without  request  cannot  sustain  an  action  at 
law  against  such  other,  unless  he  has  in  some 
way  ratified  such  payment.  CrunilisAy.  Cen- 
tral Imprav.  Co.  (W.  Va.)  120 

ASYLUM.    See  Definitions,  1. 

ATTACHMENT.   .See  also  Conflict  of 
Laws,  8-6. 

A  mere  possibility,  such  as  the  right  to  a  fee 
in  real  property  in  case  of  surviving  another 
person.  Is  not  attachable  under  a  statute  au- 
thorizing the  attachment  of  ''estate  or  debts.*' 
Young  Y.  Toung  (Vsl.)  64d 

ATTORNEYS. 

Notes  and  Briefs. 

Attorney;  effect  of  death  on  contract  with. 

707 

ATTORNEYS'    FEES.     See   Constftu- 
tional  Law,  20. 

AUDITOR  OF  STATE.    See  Writ  and 
Process,  4. 

BAOOAOE.    See  Carriers,  1. 

BAILMENT.    See  also  Banks.  1. 

1.  A  banker  who  loaned  money  for  a  cus- 
tomer without  any  compensation  for  the  ser- 
vice is  liable  for  failure  to  exercise  the  skill  and 
knowledge  of  a  banker  engaged  in  that  business, 
—especially  where  he  had  promised  to  give 
careful  attention  thereto.  Isham  v.  Poet  (N. 
Y.)  00 

3.  Taking  stock  as  collateral  without  veri- 
fication of  its  validity  at  the  company's  office, 
especially  if  there  is  nothing  in  the  appearance 
of  the  certificate  to  excite  suspicion,  is  not  neg- 
ligence on  the  part  of  a  banlier  in  making  a 
loan  for  a  customer.  Id, 

8.  A  banker  making  a  loan  for  a  customer 
on  collateral  securities  is  not,  for  the  purpose 
of  avoiding  loss  on  the  collaterals,  bound  to 
make  inquu*y  as  to  the  solvency  of  the  borrow- 
er, if  he  was  reputed  to  be  responsible  when 
the  loan  was  made,  and  nothing  indicated  the 
slightest  reason  for  refusing  the  loan.         Id, 


Notes  and  Bribfb. 
Bailment;  duty  of  bailee  as  to  care. 
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BAxnotupTCT— Baatardt. 


B  ANKRUPTC?.  See  Conflict  of  Laws, 
7,  Notes  aud  Brieks. 

BANKS.  See  also  Batlkent,  2. 8;  Checks; 
CoNTOACTS,  1;  Damages,  8;  Estoppel, 
4;  Payment,  20;  Public  Moneys. 

1.  A  bsDker  is  not  chargeable  with  neprli- 
gence  in  loaning  a  customer's  money  on  raised 
<;ol1ateral,  if  the  forgery  was  such  as  to  deceive 
any  reasonable  scrutiny  of  a  fairly  prudent 
banker  knowing  the  signatures,  but  not  sus- 
acting  fraud  in  the  body  of  the  instrument. 
Isham  V.  F&st  (N.  Y.)  90 

2.  Money  deposited  in  a  bank  on  open  ac- 
^count  subject  to  check,  and  not  received  as  a 
special  deposit,  is  in  substance  and  legal  effect 
n  loan.  State,  Crete  First  Nat.  Bank,  ▼.  Bart- 
iey  (Neb.)  67 

8.  The  deposit  of  a  partner  cannot  be  ap- 
plied to  an  overdraft  of  the  firm,  although  the 
bank,  in  an  action  by  the  partner,  might  set 
up  such  overdraft  as  a  counterclaim.  Adams 
▼.  Vfinston  First  Nai.  Bank  (K  C.)  Ill 

4.  A  check,  although  it  constitutes  an  assign- 
ment of  a  fund  on  deposit,  as  between  the 
drawer  and  drawee,  does  not  charge  the  bank 
in  favor  of  the  payee,  if  the  deposit  is  other- 
wise lawfully  appropriated  before  the  present- 
ment of  the  check,  or  any  good  equivalent 
thereto.    Bank  of  Antigo  v.  Union  Trust  Co. 

an.)  611 

5.  Checks  drawn  by  the  cashier  of  a  bank 
in  its  name  upon  another  bank  in  which  it  has 
a  deposit,  for  the  purpose  of  speculating  in 
stocks  without  the  knowledge  of  the  oflQcers  of 
the  bank,  the  names  of  the  payees  being  actual 
customers  of  the  bank,  but  such  customers  hav- 
ing no  knowledi^e  of  the  checks  or  conDection 
with  the  transaction,  are  subject  to  the  same 
rule  as  if  fictitious  names  were  selected  and 
used;  and  the  payment  by  the  drawee  bank  of 
sucb  checks,  upon  indorsements  made  by  such 
cashier,  is  srood  as  against  the  bank  of  which 
he  is  an  officer.  Phillips  v.  Mercantile  Nat. 
Bank{^.Y,)  684 

6.  A  national  bank  is  not  bound  by  the 
promise,  without  consideration,  of  its  cashier, 
to  pay  a  draft  drawn  or  to  t)e  drawn  upon  a 
depositor,  since  the  power  so  to  contract  is  not 
embraced  within  those  given  by  U.  8.  Rev. 
Stat,  g  5136,  subd.  7,  empowering  it  to  ezer- 
-ciseall  incidental  powers  necessary  to  carry  on 
the  business  of  bankinf?  by  discounting  and 
negotiating  notes,  drafts,  bills,  and  other  evi- 
dences of  debt,  receiving  deposits,  buying  and 
selling  exchange,  coin,  and  bullion,  loaning 
money  on  personal  security,  and  issuinar  and 
-circulating  notes.  Flannagan  ▼.  California 
Nat.  Bank  (C.  C.  S.  D.  Cal.)  836 

7.  On  indorsement  "for  deposit"  of  a 
check  which  is  credited  as  cash  by  the  bank 
which  receives  it,  and  thereafter  by  indorse- 
ment in  the  same  form  is  transferred  to  an- 
other bank  which  in  good  faith  credits  it  as 
•cash  and  pays  the  proceeds  to  the  former  bank, 
which  afterwards  makes  an  assignment  for 
creditors,  the  title  to  the  check  must  be  held  to 
be  in  the  bank  which  holds  it  and  has  paid 
for  it.    DiUh  V.  Western  Nat.  Bank  (Md.)  164 

8.  An  indorsement  "for  collection"  will  not 
f>ass  the  title  to  commercial  paper  to  the  bank 

:23  L.  a  A. 


in  which  it  is  deposited.     Tyson  v.  Wetiem  Nat, 
Bank{lU.)  16L 

9.  A  third  person  can  acquire  from  the  bank 
no  title  to  commercial  paper  deposited  with  an 
indorsement  *'for  oollection."  id. 

10.  The  collection  of  paper  deposited  with 
a  bank  indorsed  '*for  collection"  after  tbe  bask 
has  ceased  to  do  business  because  of  insolvency 
will  not  vest  tbe  title  to  the  paper  in  the  bank. 

11.  Entering  the  amount  of  commercial  pa- 
per deposited  with  a  bank  "for  collecdoo  "  as 
cash  in  the  pass  book  of  tbe  depositor  and  to 
his  credit  on  the  books  of  the  bank  will  not 
pass  to  the  bank  the  title  to  tbe  paper,  if  it  was 
not  to  be  on  absolute  credit,  but  was  to  be 
charged  back  if  not  collected.  Id. 

12.  Failure  of  tbe  bank  on  which  a  check 
is  drawn  and  with  which  it  is  deposited  "for 
collection  and  credit,"  to  notify  the  drawer  of 
its  neglect  to  transfer  the  credit,  will  discharge 
him  from  further  liability  in  case  he  is  iniured 
thereby.  Exchange  Bank  ▼.  Button  iBkink 
(Md.)  ITS 

18.  The  completion  of  a  transfer  of  credit 
to  the  payee  of  a  check  indorsed  *'foT  col- 
lection and  credit"  by  the  assignee  for  credit- 
ors of  an  insolvent  bank,  which  just  before 
assignment  had  charged  the  check  to  the 
maker,  but  had  not  given  credit  to  the  payee, 
will  not  constitute  a  payment  of  the  demand 
for  which  the  check  was  given.  Id. 

14.  The  fact  that  when  a  bank  received  a 
check  upon  itself  '*  for  collection  and  credit** 
to  another  account  it  was  hopelessly  insol- 
vent, and  the  same  day  placed  its  assets  In  tbe 
hands  of  trustees  for  creditors,  shows  that  its 
failure  to  notify  the  drawer  of  its  neglect  to 
transfer  the  credit  worked  no  injury  to  him 
which  would  discharge  him  from  liabllitj  for 
the   debt   for  which   the   check  was   given. 

Id. 

15.  Recovery  by  the  payor  of  a  forced  check 
will  not  be  permitted  under  Pa.  Act  1849, 
^  10.  providing  for  recovery  of  mone^  paid  on 
forged  signatures,  if  the  check  was  paid  and  ap- 
parently  dismissed  from  further  attention  undl 
five  days  later,  when  the  payee,  after  parting 
with  the  funds,  started  an  investigation  which 
disclosed  the  forgery.  Iron  CityNai.  Bank  v. 
Fort  Pitt  Nat.  Bank  (Pa.)  615 

Notes  Aino  Briefr. 

Banks;  indorsement  of  check  "for  deposit.* 

164 

Nature  of  drafts  by  one  bank  on  another. 

173 

Indorsement  "for  collection.'*  161 

Liability  of  bank  as  accommodation    in' 
dorser.  896 

Application  by  bank  of  individual  partner's 
deposit  on  firm  debt.  Ill 

Payment  of  forged  paper.  616 

Payment  of  forged  check.  6^ 


BASTARDY.    See  Dbscbnt  and  Dirbi- 
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BEVBFIT  SOCIETIES.    Bee  alio  Inbur- 

AHOB,  2,  NOTJM  AHD  BRIBFS. 

The  legal  title  to  the  20  per  cent  of  taaet^- 
neDt  received  by  local  branches  of  the  Order 
•of  Iron  Hall,  which  they  are  allowed  to  retain 
«s  a  reaerre  fund,  which  by  the  law  of  the 
order  li  declared  to  be  the  property  of  the 
Supreme  Sitting  and  subject  to  its  control  at 
all  times,  and  which  is  to  be  called  for  in  an- 
nual installments  after  the  period  of  six  years 
and  six  months,— is,  like  the  other  80  per  cent, 
which  is  paid  over  immediately,  in  the  Su- 
preme Sitting,  althoagh  the  possession  is  for 
the  time  retained  by  the  branches.  Busirdl  v, 
Supreme  Sitting  qf  Ordar  of  Iron  HaU  (Maro.) 

846 

BILItS  AND  NOTES.  See  also  Ai<trba- 
TioN  OF  Instruments;  Bakks,  0-11; 
MoBTGAOB,  2;  Set-Off  and  Couhteb- 
OLAIM,  2-4,  6. 

1.  A  payor  of  forged  paper  is  not  exempted 
from  the  consequences  of  his  act  by  Pa.  Act 
1849,  g  10,  providing  for  the  recovery  of 
money  paid  on  forged  signatures,  if  the  result 
of  a  recoveiy  would  tS  that  his  own  negli- 
gence would  occasion  loss  to  the  payee.  That 
Act  only  applies  in  case  of  due  care  on  his  part, 
and  where  his  recovery  will  not  cause  loss  to 
the  payee.  Iron  City  Nat.  Bank  ▼.  Fort  Pitt 
Nat.  Bank  (Pa.)  615 

2.  In  the  absence  of  notice  of  the  assign- 
ment, payment  to  the  pavee  of  a  note,  assigned 
without  indorsement,  will  be  a  complete  pro- 
tection against  the  assignee,  although  the  note 
was  not  produced  or  ofelivered  up  at  the  time 
of  the  payment.     Vann  v.  Marhury  (Ala.)  825 

KoTES  Ain>  Bbibfb. 

Bole  and  notes ;  implied  warranty  of  gen- 
uineness. 90 

Set-off  as  to  commercial  paper  in  the  hands 
of  insolvent's  assignee  or  receiver.  819 

Set  off  against  assignee  of  commercial  paper. 

825 

BLANKS.  See  also  Alteration  OF  Instbu- 
iibntb;  Bonds. 

Notbs  Aim  Bbiefs. 

Blanks ;  In  notes ;  power  to  fllL  509 

rnaathorized  filling  of  blank  bond.        802 

BOARD  OF  HEALTH.  See  Certio- 
BABi ;  Health  ;  Kuisanobs,  5. 

BONDS.    See.  also  Appeal  and  Ebbob,  7. 

The  signer  of  a  blank  bond  which  is  filled 
up  thereafter  with  terms  different  from  those 
authorized  by  him  is  not  bound  thereby,  un- 
less he  has  become  estopped  as  to  the  holder 
of  the  bond  to  deny  that  he  authorized  it  to  be 
filled  up  in  that  form.  Bichardi  y.  Day  (N. 
Y.)  801 

Notes  and  BBisn. 


Bonds ;  liability  of  surety. 


802 


BOUNDARY. 

The  jurisdiction  of  a  municipality  bounded 
by  a  navigable  river  does  not  extend  beyond 

S8I1.R.A 


low- water  mnrk,  jn  the  Vibscnre  of  anything  fa 
the  charter  extending  the  limit  of  its  jurisdic- 
tion expressly  or  by  fair  implication.  Slate  v. 
Ekieon  (N.  G.*)  520 

N0TB8  AND  BbIBFS. 

Boundary  \  of  municipality  on  navigable 
stream.  520 

G  ABBIEBS.    See  also  Conflict  of  Laws, 
1 ;  Eyidknce,  2. 

1.  A  regulation  limiting  the  amount  of 
liability  for  injuries  to  baggage  of  a  passen- 
ger may  be  made  bjr  notice  on  the  back  of  a 
steamship  contract  ticket,  where  attention  is 
directed  thereto  by  the  words  "See  back," 
conspicuously  printed  on  the  face  of  the  ticket, 
since  the  carrier's  liability  as  to  baggage,  not 
being  exactly  defined,  may  be  made  deflniie 
and  certain  by  reasonable  restrictions.  Potter 
y.  TTis  Majeitie  (G.  G.  App.  2d  C.)  746 

2.  A  condition  restricting  the  liability  of  a 
steamship  company  to  a  passenger  by  exempt- 
ing it  from  liability  for  injuries  to  person  or 
baggage  for  perils  of  the  sea  and  negligence 
in  navigation,  among  other  things,  is  so  ma- 
terial a  restriction  of  a  carrier's  liability  that  it 
cannot  be  made  by  notice  on  the  back  of  a 
steamship  coo  tract  ticket,  although  the  words 
"  See  back"  are  conspicuously  placed  on  the 
face  of  the  ticket.  Id, 

8.  A  person  having  a  ticket  for  passage  upon 
a  railroad,  who  boards  a  freii^ht  train  which 
does  not  carry  passengers,  believing  the  ticket 
good  on  that  train,  is  to  be  treated  as  a  passen- 
ger, and  is  not  a  trespasser.  Boggeu  y.  CAmti. 
peake  db  0.  R.  Co.  (W.  Va.)  777 

4  The  unusual,  rude,  and  hasty  act  of  a 
stranger  in  rushine  through  a  door  while  hur- 
rying to  take  a  train,  thereby  violently  striking 
a  person  on  the  other  side,  does  not  render  (be 
carrier  liable.  Oraeff  y.  Philadelphia  dk  R, 
R.  Co.  (Pa.)  606 

5.  A  door,  such  as  is  in  common  use,  does  not 
show  negligence  of  a  railroad  company  because 
it  is  not  all  made  of  glass  above  the  middle,  so 
persons  on  opposite  sides  can  see  each  other, 
nor  because  a  screw-eye  4  feet  10  inches  from 
the  bottom  projects  ^  of  an  inch  beyond  the 
surface  and  causes  injury  to  a  person  against 
whom  it  is  violently  pushed  by  another  hurry- 
ing to  a  train.  Id. 

6.  A  railroad  company  Is  liable  for  the  neg- 
ligence of  a  mail  agent  in  throwing  a  mail 
sack  upon  a  station  platform  causing  the  in- 
jury of  a  person  thereon,  slthouffh  the  com* 
pany  has  no  ri^ht  to  interfere  with  the  dischnrge 
of  his  duties,  if  it  had  notice  of  his  practice  10 
throw  sacks  in  this  way.  GaUotoa/y  v.  Chicago, 
M.  dk  St.  P.  R.  Co.  (Minn.)  443 

7.  A  woman  with  an  infant  in  her  arms 
on  the  steps  of  a  car  in  the  act  of  getting  off  is 
not  guilty  of  contributory  negligence  in  alight- 
ing after  the  car  is  in  motion,  where,  by  start- 
ing while  she  was  on  the  steps,  it  compelled 
her  to  choose  between  the  danger  of  stepping 
off  and  of  being  thrown  off  while  trying  to  re- 
enter the  car.  Odom  y.  St.  Louit  0.  W.  R.  Co. 
(La.)  162 

8.  The  carrier  is  not  liable  for  injury  to  a 
passenger  who  had  been  drinking,  and  whu» 
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after  refusing  to  go  Inside  tbe  car  on  tbe  con- 
ductor's requesl,  goes  down  without  his  know- 
ledge on  the  steps  of  the  car  and  falls  overboard, 
'Where  the  conductor  does  not  know  that  he  is 
80  much  under  the  influence  of  liquor  as  to  be 
incapable  of  taking  care  of  himself.  Fuher 
V.  Wut  Virginia  £P.  R.  Co.  (W.  Va.)       758 

9.  The  conductor  of  a  train,  knowing  that  a 
passenger  standing  on  the  platform  of  a  car  is 
intoxicated,  should  call  his  attention  to  the 
rules  of  the  company  forbidding  such  expos- 
ure, and' invite  him  to  go  inside  of  the  car.  Id. 

10.  A  threat  in  violent  and  insulting  lan- 
guage of  theconductor,  who  has  force  at  his  com- 
mand to  execute  such  threat,  to  eject  a  person 
from  the  train  by  force  if  he  does  not  jump  off, 
is  sufficient  compulsion  or  show  of  force  to  ex- 
cuse the  person  from  the  charge  of  contribu- 
tory negligence  in  so  Jumping  from  the  train. 
Boggeu  v.  OJiewpeake  db  0.  R  Co.  (W.  Va.) 

777 

11.  A  passenger  is  not  bound  to  anticipate 
the  danger  and  be  on  the  lookout  for  trolley 
poles  while  riding  with  permission  on  the  foot- 
uowcd  of  a  street  car,  unless  he  has  knowledge 
of  the  proximity  of  such  poles  to  tbe  track. 
EUiott  V.  Newport  Street  R.  Co.  (R.  I.)         308 

12.  A  trolley-railway  company  should  fore- 
see the  possible  danger  to  which  passengers  on 
the  footboards  of  its  cars  may  be  expo^  by 
a  slight  movement  of  the  body,  when  trolley 
poles  are  placed  from  10  to  12  inches  from  the 
edge  of  the  footboard.  Id, 

NOTBS  AND  BriETS. 

Carriers:  notice  to  passenger  of  conditions 
on  ticket: — steamship  tickets;  railroad  tickets. 

746 

Failure  to  carry  passengers,  as  a  tort.      774 

Expulsion  of  trespasser.  777 

Exposure  of  person  of  passenger.  759 

Negligence  in  riding  on  platform  or  foot- 
l)oard  of  street  car.  208 

Kegligence  in  Jumping  from  train.  162 
CATTLE,    See  AKUiALB,  S. 

CERTIORARI. 

The  decision  of  a  board  of  health  con- 
demning an  alleged  nuisance  is  not  reviewable 
by  certiorari,  where  tbe  board  is  not  obliged  to 
hear  any  partv  but  may  act  upon  its  own  in- 
spection and  knowledge.  Pea^,  Oopcutt^  v. 
Jonkm  Bd.  of  Ilealth  (N.  Y.)  481 

CHARITIES.    Bee  also  Masteb  Aino  Sbr- 
YAKT,  4,  5;  Taxes,  2. 

A  home  open  only  to  free  masons  is  not 
public  so  as  to  come  within  a  constitutional 
provision  exempting  from  taxation  institutions 
of  "purely  public  charity."  Philadelphia  v. 
Masonic  Home  of  Philadelphia  (Pa.)  645 

Notes  ahb  Bbiefb. 

i9ee  also  Mastbk  and  Sbryakt 
Charities;  nature  of ;  when  public.  646 

CHATTEL   MORTGAGE.    See  Mobt- 

OAGB,  8,  4. 
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CHECKS*    See  also  Banks,  4,  5,  7,  11^15^ 
Notes  and  Bbikfa. 

An  instrument  must  be  treated  as  a 
check,  which  is  headed  by  the  name  of  a  bank 
and  a  date,  and  over  the  signatiue  of  the  cash- 
ier directs  the  payment  to  the  order  of  a  third 
person  of  a  certain  amount  of  cash,  while  at 
the  bottom  of  the  paper  it  is  directed  to  a 
banking  firm.  Exchange  Bank  ▼•  SuUon 
Bank  (Md.)  ITS 

CIGAR-MAKER'S  UNION,  ScoTiuldb- 

MARK. 

CIVIL  DEATH. 

One  convicted  of  a  capital  offense  and  sen- 
tenced to  death  in  one  state  is  not  thereby  pfe- 
vented  from  maintaining  a  civil  action  io 
another  state.     WiUon  v.  King  (Ark.)         803 

COAL  DEALERS.    See  Conbfibact.  7. 

COMMERCIAL   AGENCY.    See   Msb- 

CANTILK  AGEKOT,    KoTBS    AND    BkIXFB. 

COMPROMISE.      See    Insolybnct.     1, 
Notes  and  Bbibfs. 

CONDITION.    See    Deeds,  Notes    abd 
Bbievs. 

CONFLICT  OF  LAWS.    See  also  CiYn. 
Death;  Rbgkiveks,  6. 

1.  A  contract  for  transportation  from  Liv- 
erpool to  New  York,  made  in  England  between 
a  citizen  of  the  United  States  and  a  British 
shipowner,  is  an  English  contract  governed  by 
the  laws  of  England,  in  the  absence  of  anything 
to  show  an  intent  that  it  is  to  be  controUed  by 
the  laws  of  the  United  States.  PMer  v.  Tke 
Majeetic  (C.  C.  App.  2d  0.)  746 

2.  A  contract  made  and  to  be  performed  in 
a  certain  state  is  to  be  tested  by  the  law  of  that 
state.  Orundieh  v.  Central  improt.  Co.  (W. 
Va.)  120 

8.  Attaching  creditors,  although  nonresi- 
dents, who  seek  to  question  a  pr^erence  in  a 
prior  assignment  under  an  insolvent  law  of 
their  own  state,  are  endtled  to  tbe  same  pro- 
tection and  preference  under  attachment  laws 
as  if  they  were  residents.  Barth  v.  Backus 
(N.  T.)  47 

4.  The  rule  that  a  voluntary  assignment 
for  creditors  is  valid  in  other  states  when  up- 
held by  the  law  of  the  domicil  of  the  owner 
does  not  apply  to  an  assignment  which,  though 
voluntarily  made,  is  made  under  a  statute 
which  provides  for  a  discharge  of  the  debts  of 
all  creditors  who  accept  any  dividends  under 
the  assignment  or  otherwise  participate  therein; 
but  such  an  assignment  is  to  be  created  as  a 
transfer  in  invitum  under  insolvency  or  bank- 
ruptcy laws.  Id. 

6.  An  attachment  will  be  upheld  as  against 
a  prior  assignment  for  tbe  benefit  of  creditors 
in  another  state,  which  is  in  fact  a  transfer  in 
invitum  under  insolvent  laws.  Id, 

6.  A  receiver  of  a  foreign  corporatioa,  ap- 
pointed in  another  state  in  proceedings  to  dis- 
solve  the  corporation,  has  a  right  to  a  debt  doe 
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the  corpontton,  as  against  an  attempt  at  frar- 
Dishment  of  the  debt  by  a  noDresident  crediior 
of  tbe  corporation,  who  is  a  citizen  of  ihe  state 
in  which  the  corporation  existed  and  in  which 
the  receiver  was  appoi nted.  QUynan  ?.  Hudson 
IHver  Boot  db  B.  jfyg,  Co.  (Wia.)  52 

7.  Citizens  of  a  foreign  state  wiU  not  be 
aided  by  the  courts  to  obtain  by  garnishment 
preference  of  their  claims  against  a  foreign 
debtor  in  disregard  of  proceedings  in  his  own 
country  for  the  sequestration  of  his  estate  and 
the  appointment  or  a  trustee  thereof  in  bank- 
luplcy.    Long  Y.  Forrest  (Pbl.)  88 

KOTEB  AND  BBIEFBi 

8ee  also  Heceitebs. 

Conflict  of  laws;  as  to  insolvency  transfers. 

48 

Transfer  of  property  out  of  state  by  insol- 
yency  proceedings  or  assignment  for  creditors; 
(L)  personal  property;  (a)  voluntary  assign- 
menls;  (1)  place  of  assignment;  (2)  extraterri- 
torial effect  generally;  (8)  as  against  attach- 
ments in  general;  (4)  discrimination  in  favor  of 
residents;  (5)  as  to  nonresident  attachment 
creditors  generally;  (6)  as  to  attachment  credi- 
tors residing  in  the  state  where  the  assignment 
was  made;  (7)  effect  of  assignee's  possession; 
(h)  aasignment  under  Insolvency  statutes;  (i) 
in  general;  (2)  as  to  resident  creditors:  (3)  as  to 
residents  of  state  where  insolvency  transfer  was 
made;  (4)  as  to  other  nonresidents;  ^5)  effect  of 
assignee's  possession:  (6)  right  of  assignee  to 
sue  in  other  state:  (e)  bankruptcy  transfers; 
(1)  English  decisions;  (2)  American  decisions; 
(II.)  r^  property;  (III.)  ships  on  high  seas. 

88 

CONSPIBAGT. 

1.  Qreed  of  profit  or  malice  toward  others 
is  an  essential  element  of  an  unlawful  conspir- 
acy at  common  law  to  restrain  trade.  Cote  v. 
Murphy  (Pa.)  185 

2.  A  combination  of  employers  to  resist 
an  advance  in  wages  determined  upon  by  an 
association  of  employes,  by  refusing  to  seU  to 
any  persons  who  concede  such  advance  is  not 
an  unlawful  conspiracy  since  the  passage  of 
tbe  Pennsylvania  statute  making  it  lawful  for 
employes  to  combine  to  raise  wages,  and  to 
persuade  by  all  lawful  means  others  from 
working  for  a  less  sum,  since  such  combination 
is  not  to  lower  the  price  of  wages  as  regulated 
by  supply  and  demand,  but  to  resist  an  ar- 
tificial price  made  by  a  combination^  which 
by  statute  is  lawful.  Id, 

8.  That  one  whose  business  is  injured  by 
a  combination  of  employers  to  resist  a  demand 
of  workmen  for  an  increase  of  wages  is  not  a 
workman  nor  a  member  of  a  workmen's  union 
will  not  entitle  him  to  recover  his  damages 
from  the  members  of  the  combine,  if  the  oom- 
bioation  was  lawful  as  to  the  workmen 
and  he  had  undertaken  to  aid  their  cause.  Id. 

4.  Bending  notices  to  wholesalers  that 
members  of  an  employers'  organization  formed 
to  resist  a  demand  by  workmen  for  an  in- 
crease in  wages  will  withdraw  their  patronage 
if  sales  are  made  to  persons  acquiescing  in  the 
workmen's  demand  is  not  such  coercion  or 
threat  as  will  render  the  combination  unlawful. 

Id. 
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6.  A  combination  of  retaillumber  dealers  to 
destroy  the  busiuess  of  brokers  and  commis- 
sion dealers  who  do  not  keep  a  lumber-yard 
with  an  assorted  stock  of  lumber,  by  coercing 
wholesalers  to  refuse  to  make  sales  to  su(£ 
brokers  or  lose  the  business  of  the  members  of 
such  combination,  is  unlawful  and  renders  a 
member  who  procures  action  by  tbe  associa- 
tion to  the  injury  of  brokers  liable  to  tbe  latter 
for  damages.    Jackson  v.  Stanfield  (Ind.)    588 

6.  A  policy  calculated  to  destroy  or  injure 
the  business  of  another  by  threats  or  intimida- 
tion is  unlawful,  and  creates  a  liability  for 
damages  to  the  person  injured.  Id. 

7.  An  organization  of  coal  dealers,  intended 
to  prevent  competition  in  prices,  in  pursuauce 
of  whi'^h  the  price  of  coal  is  raised,  is  a  con- 
spirar/  condemned  by  N.  Y.  Pen.  Code, 
§  16S  making  it  a  misdemeanor  to  conspire  to 
commit  any  act  injurious  to  trade  or  com- 
merce, and  raisine  the  price  of  coal  is  a  sufil- 
cient  overt  act.     People  v.  Sheldon  (N.  Y.)    221 

Notes  and  Briefs. 
Conspiracy;  to  affect  prices.  224 

To  affect  business  of  another.  135 

CONSTITUTIONAL    LAW.    See   also 
CniHtNAL  Law,  4;  Taxes,  7. 

1.  A  statute  allowing  women  to  vote  In 
town  and  city  elections  cannot  be  made  to  take 
effect  in  any  city  or  town  upon  its  acceptance 
by  a  majority  vote  of  the  voters  of  such  city 
or  town,  since  it  is  a  matter  of  general,  and 
not  local,  concern,  to  which  the  principle  of 
local  option  cannot  properly  apply.  Be  Munici- 
pal Suffrage  to  Women  (Mass. )  1 18 

2.  A  statute  providing  that  it  shall  take 
effect  upon  its  acceptance  by  a  malority  vote 
of  the  people  of  tbe  stete  cannot  be  upheld 
underthe  constitution  of  Massachusetts,  which 
makes  the  senate  and  house  of  representatives 
the  legislative  department  of  the  government, 
and  does  not  reserve  to  the  people  any  direct 
power  of  supervision.  Id. 

8.  Articles  5  and  8  of  the  Amendments  to 
the  United  States  Constitution  have  no  appli- 
cation to  the  states.  People,  Bradley^  ▼.  Illi- 
nois State  Brformatory  (Hi.)  189 

Self-ezeevtinqp  provisions* 

4.  A  constitutional  provision  that  property 
shall  not  be  damaged  tor  public  use  without 
compensation  is  self -en  forcing.  Hickman  v. 
Kansas  CUy  (Mo.)  658 

5.  No  formal  assignment  of  a  city  to  the 
class  to  which  it  belongs  is  necessary  to  make 
operative  a  constitutional  provision  limiting 
the  amount  of  indebtedness  of  the  city  accord 
ing  to  its  classification  on  population.  Beard 
V.  HopkinsviOe  (Ey.)  402 
State  basiness. 

6.  The  state  cannot  embark  in  any  trade 
which  involves  the  purchase  and  sale  of  any 
article  of  commerce  for  profit,  e?en  in  the  ab- 
sence of  express  provision  in  the  Constitution 
against  it.     McCuUovghy.  Brown{Q.  C.)  410 

7.  The  police  power  of  the  state  does  not  ex- 
tend to  the  entire  prohibition  of  the  sale  of 
intoxicating  liquors  by  private  individuals,  and 
the  giving  of  a  monopoly  of  such  business  to 
the  state,  without  any  attempt  to  restrict  or 
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discourage  such  sdles.    MeOuU&ugh  v.  Broton 
(8.  C.)  410 

8.  A  statute  prohibiting  the  sale  of  intoxicat- 
ing liquors  by  any  private  individual  and  vest- 
ing in  the  state  the  exclusive  right  to  manu- 
facture and  sell  such  liquors  violates  the 
provisions  of  8.  C.  Const,  art.  1,  gg  1,  14, 
guaranteeing  all  men  the  right  of  ''acquiring, 
possessins,  and  protecting  property/'  and  pro- 
viding that  no  person  shall  be  "despoiled  or 
dispossessed  of  his  property,  immunities,  or 
privileges  .  .  .  or  deprived  of  his  life,  liberty, 
or  estate,  but  by  the  judgment  of  his  peers  or 
the  law  of  the  land."  Id. 
Due  process* 

9.  A  statute  attempting  to  mak#>  a  corpora- 
tion, on  the  discharfl;e  of  an  emp*oy4,  pay  the 
vehole  amount  of  his  stipulated  wages  up  to 
that  date,  although  by  his  failure  to  perform 
his  contract  he  has  damaged  the  corporation, 
is  unconstitutional  as  taking  property  from 
the  corporation  without  due  process  of  law. 
Leep  V.  8t.  Louts,  L  M,  dbS.  R.  Co.  (Ark.)  264 

10.  Due  process  of  law  is  not  afforded  by  a 
statute  allowing  a  railroad  company  to  be 
charged  with  liability  for  stock  killed  by  trains 
irrespective  of  negligence,  and  the  amount  of 
recovery  to  be  established  without  proof  of 
the  value  of  the  stock.  Wadiworth  v.  Union 
P.  R.  Oa.  (Colo.)  813 

11.  A  hearing  of  a  property  owner  before 
the  condemnation  of  his  land  as  a  nuisance  by 
a  board  of  health  is  not  necessary  to  constitute 
due  process  of  law,  where  the  question  of 
nuisance  remains  open  to  tritfl  in  the  courts, 
notwithstanding  the  decision  of  the  board  of 
health.  People,  Copcutt,  v.  Tonkers  Bd.  of 
Health  (N.  Y.)  481;  Yonkers  Bd,  of  Health  v. 
G&pcuU  (N.  Y.)  485 

13.  Due  process  of  law  in  respect  to  the  re- 
moval of  an  offlcer  does  not  mean  a  trial  by  a 
constitutional  Judiciary,  but  is  furnished  by 
the  governor's  investigation  authorized  by  a 
state  constitution,  although  be  is  given  the 
power  not  only  to  decide  on  the  removal,  but 
to  present  the  charges  and  employ  counsel  in 
the  investigation.  Attorney-General,  Rich,  v. 
Jochim  (Mich.)  699 

18.  A  public  office  is  not  property  vrithin  the 

S revision  of  the  Federal  Constitution  against 
eprivatiofl  of  property  without  due  process 
of  law,  and  therefore  that  provision  is  not  vio- 
lated by  a  clause  in  a  state  constitution  giving 
the  governor  power  to  remove  officers  for  gross 
neglect  or  misfeasance.  Id. 

Ez  post  facto  laws* 

14.  A  change  in  a  statute  by  leaving  out  the 
minimum  limitation  of  the  term  of  imprison- 
ment for  a  crime,  so  that  the  punishment  may 
be  for  a  less,  but  cannot  be  for  a  greater,  term 
than  before,  cannot  be  regarded  as  an  ex  poet 
facto  law.     People  v.  Hayee  (N.  Y.)  880 

Regpilation  of  contracts* 

15.  The  right  of  an  individual  to  contract 
to  labor,  vrith  a  period  of  credit  for  payment 
of  his  wages,  is  included  in  the  constitutional 
right  to  acquire  and  possess  property.  Leep 
V.  Bt,  Louie,  L  M.  dt  8.  R  Co.  (Ark.)        264 

16.  The  legislature  cannot  interfere  with 
the  right  of  parties  to  contract  on  a  subject 
which  is  purely  and  exclusively  private,  unaf- 
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fected  by  any  public  interest  or  duty  to  person, 
to  society,  or  government,  where  ihe  parties 
are  capable  of  contracting.  Id. 

17.  Statutes  regulating  contracta  betwees 
corporations  and  their  employes  may  be  en- 
acted under  the  reserved  power  to  aoiend  cor- 
porate charters.  Id. 

18.  The  restriction  by  statute  of  contracts 
between  corporations  and  employ^  is  not  un- 
constitutional because  interfering  with  the 
right  of  the  employes  to  contract.  Id. 

19.  Corporations  may  by  statute  be  com- 
pelled on  the  discharge  of  an  employ 6  to  pay 
the  wacres  then  earned,  and  without  discount 
for  prepayment,  although  by  the  terms  of  bis 
contract  the  wages  would  not  have  been  yet 
payable,  if  power  to  amend  their  charters  has 
been  reserved.  Id. 

20.  A  penalty  for  the  benefit  of  an  Individ- 
ual is  not  imposed  bv  a  provision  in  a  statute 
to  protect  wages  of  laborers,  giving  a  right  to 
the  recovery  of  the  debt,  costs,  expenses,  and 
an  attorneys'  fee,  in  case  the  act  la  violaied. 
Singer  Mfg.  Co.  v.  Fleming  (Neb.)  210 

Discrimination;  ineqnalitjr* 

21.  A  railroad  company  is  denied  the  equal 
protection  of  the  laws  by  a  statute  attempting 
to  create  an  absolute  liability  for  atock  killed 
or  injured  by  trains,  and  allowing  the  amount 
of  recovery  to  be  determined  without  proof  of 
the  actual  value  of  the  animals.  WadeworiA 
V.  Union  P.  R,  Oo.  (Colo.)  813 

22.  A  statute  allowing  licenses  for  race- 
courses in  counties,  towns,  and  cities  in  which 
such  race-courses  already  exist,  in  the  discre- 
tion of  the  local  authorities,  but  requiring  a 
three-fourths  vote  for  a  declaration  that  it  is  a 
public  necessity,  in  order  to  license  any  new 
racecourse,  is  unconstitutional  as  granting  ex- 
clusive "privileges,  immunities,  and  fran- 
chises." State,  Alexander,  ▼.  Blizabetk  (N.  J. 
Sup.)  525 

28.  A  statute  giving  the  right  'to  a  trade- 
mark in  a  label  adopted  bv  '*any  person,  as- 
sociation, or  union  of  workingmen,"  is  not  a 
local  or  special  law  granting  special  priTile|res, 
immunities,  or  franchises,  since  it  is  not  lim- 
ited to  associations  of  any  particular  daas  of 
persons.     Cohn  ▼.  People  (111.)  821 

NOTBB  Ain>  BRIBFa 

Constitutional  law;  as  to  officers,  see  Om- 

0BR8. 

See  also  Lbgiblatubb;  SrATurBS;  Taxes. 

Constitutional  law;  as  to  statutes  creating 
absolute  liability  of  railroad  companies.      8 14 

As  to  statutes  creating  absolute  liability  irre- 
spective of  negligence;  as  to  diseased  anunala. 

74 

As  to  regulation  of  relations  of  employer 
and  employe.  265 

Necessity  of  notice  of  lunacy  proceedings  :o 
the  alleged  lunatic;  waiver  of  notice;  coliateial 
attack;  sufficiency  of  notice;  notice  to  othen: 
English  cases.  TS7 

Due  process  in  depriving  of  liberty.  140 

Prohibition  of  business  by  citizens.  8C 

As  to  penalties,  forfeitures,  and  flnea  210 

Eg  post  facto  laws.  690 


CoktjiMpt;  Conthactb. 
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CONTEMPT. 

1.  Courts  bftve  not  anlimited  power  to  de- 
termine wbat  shall  be  regarded  as  contempts, 
but,  in  tbe  absence  of  valid  statutory  specifica- 
tions, tbey  must  be  governed  by  the  common 
law.    Feople,  Connor,  v.  Stapieton  (Colo.)  787 

2.  A  statutory  enumeration  of  acts  which 
shall  ponstltute  contempts  of  court  does  not 
deprive  tbe  court  of  Jurisdiction  over  other 
contempts.  Id. 

8.  It  is  a  contempt  of  court  for  a  newspaper 
to  charge  that  persons  stigmatized  as  boodlers 
and  corruptionlsts  have  influence  enough  witb 
the  court  to  prevent  the  banding  down  of  a 
decision  in  a  case  in  which  they  bad  been 
convicted  of  crime,  to  charge  tbe  court  from 
fibielding  them  from  punishment,  and  to  state 
tliat  it  would  be  interesting  to  know  wbat  mys- 
terious but  powerful  influence  has  retarded  the 
machinery  of  Justice  so  strikingly.  Id, 

4.  Hatiflcatf  on  by  the  publishers  of  an  article 
constituting  contempt  of  court,  put  into  a 
newspaper  by  a  reporter,  will  render  them  lia- 
ble therefor.  Id, 

Notes  Ain>  Briefs. 

Contempt;  in  publication  as  to  court.      789 

CONTRACTS.  See  also  CoNSTrruTiONAL 
Law,  16, 16;  Homestead,  8;  Iii; junction, 
1. 

1.  A  contract  may  be  implied  and  enforced 
in  equity  to  leave  to  an  adopted  child  as  an 
heir  tbe  property  of  tbe  adopting  parent, 
where  the  proceedings  for  adoption  were  taken 
under  a  statute  which  was  unconstitutional 
for  defect  in  its  title,  but  were  supposed  by 
the  adopting  parent  as  long  as  he  lived  to  be 
valid.  Wright  v.  Wright  (Mich.)  196 

2.  The  fact  that  an  express  contract  con- 
templates another  more  formal  contract  with 
a  corporation,  in  which  the  contraciee  is 
largely  interested,  does  not  affect  its  binding 
powers.     Drummond  v.  Grane  (Mass.)        707 

8.  A  contract  to  take  a  supply  of  water  for 
a  term  of  years,  though  not  specifying  any 
building  to  which  it  should  be  supplied,  does 
not  require  a  personal  taking  of  tbe  water  for 
the  whole  period,  but  is  satisfied  by  a  taking 
by  other  parties  at  the  place  contemplated  by 
the  parties  to  the  contract.  Id, 

4.  An  explicit  agreement  to  take  and  pay  for 
ft  ceriaio  quantity  of  water  per  annum  for  ten 
Tears  is  not  terminated  by  the  death  of  tbe  prom- 
isor, although  he  wanted  tbe  water,  as  the 
other  party  knew,  for  u£e  in  a  mill  held  under 
ft  lease,  and  the  lease  was  rightfully  terminated 
by  tbe  lessor  af ter4iis  deaib,^specially  where 
the  contract  was  procured  by  the  other  party 
aa  a  basis  for  making  an  investment  in  tbe 
waterworks.  Id. 

6.  A  contract  to  leave  property  to  an 
adopted  child  as  an  heir  is  taken  out  of  tbe 
statute  of  frauds  by  its  complete  performnnce 
on  the  part  of  tbe  child.  Wright  y,  Wright 
(Mich.)  196 

6.  Tbe  Invalidity  of  a  contract  under  the  stat- 
ute of  frauds  is  no  defense  to  a  third  person 
who  wrongfully  prevented  the  perl'ormance  of 
the  contract.    Jaekion  v.  BtanfieUL  (Ind.)   588 
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7.  The  privilege  of  purchasing  given  a 
lessee,  in  case  tbe  lessor  makes  a  sale  of  the 
premises,  is  not  invalid  on  the  ground  that  it  is 
wanting,  in  mutuality,  since  this  privilege  is 
part  of  Uie  consideration  for  accepting  the  lease. 
Hayes  v.  (/Brien  (111.)  655 

8.  An  agreement  in  a  lease,  that  tbe  lessee 
shall  have  the  privilege  of  purchasing  the 
premises  upon  such  terms  and  at  the  same 
price  per  acre  as  any  other  person  or  purcb»spr 
may  have  offered,  although  it  does  not  bind 
the  lessor  to  make  any  sale,  is  valid  and  bind- 
ing in  favor  of  the  lessee  if  the  lessor  decides 
to  sell,  and  is  not  incomplete  or  indefinite.   Id. 

9.  A  description  of  land  as  tbe  portion  of  a 
specified  farm  east  of  the  right  of  way  of  a  cer- 
tain railroad,  which  runs  in  a  northerly  and 
southerly  direction,  is  sufficient  to  identify 
the  land,  where  the  range,  township,  and  sec- 
tion on  which  the  land  is  situated  are  given. 

Id. 

10.  The  discounting  of  three  notes  amount- 
ing to  more  than  $11,000,  under  a  promise 
to  "use,  say  $10,000  of  the  paper,"  does  not 
constitute  an  entire  transaction  which  will  pre- 
vent a  rescission  of  the  contract  as  to  one  of  tbo 
notes  only,  after  learning  of  the  insolvency  of 
tbe  maker.  Bank  of  Antigo  v.  Union  Trust 
Co.  (111.)  611 

11.  The  issuance  of  an  injunction  against 
violation  of  his  agreement  not  to  engage  again 
individually  in  tbe  business  cannot  be  pre- 
vented on  tbe  ground  that  the  contract  tends 
to  create  a  monopoly,  by  a  manufacturer  who 
for  mutual  advantage  unites  with  other  manu- 
facturers of  the  same  product  in  a  combination 
of  stocks,  machinery^  accounts,  and  goodwill, 
and  the  formation  or  a  corporation  to  operate 
the  combined  business.  Oakdale  Mfg,  Co.  v. 
Qarst  (R.  I.)  689 

12.  A  contract  will  not  be  declared  void  for 
unreasonableness,  which  prevents  the  manu- 
facturer of  oleomargarine  from  again  engaging 
in  the  business  for  five  years  upon  his  uniting 
\vith  other  manufacturers  in  the  formation  of 
a  corporation  for  the  production  of  that  ar- 
ticle. Id, 

IS.  A  contract  by  which  one  person  is  to 
plant  and  cultivate  peach  trees  upon  the  land 
of  another  for  a  term  of  ten  years,  and  to  receive 
half  of  the  proceeds  during  an^  two  years  of 
such  term  which  he  may  select,  is  not  Invalid 
in  respect  to  the  interest  given  in  such  crops  as 
a  mortga^  of  a  thing  having  no  potential  ex- 
istence, smce  tbe  contract  is  executed  by  the 
setting  out  and  delivery  of  title  to  the  trees,  and 
the  crops  are  the  subject  of  sale  or  mortgage  in 
the  same  manner  as  crops  to  be  raised  fiom 
seeds  already  planted.   l)iekey  v.  Waldo  (Mich. ) 
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14.  A  contract  by  which  one  person  is  to  set 
out  and  cultivate  for  ten  years  peach  trees  up- 
on the  land  of  another,  and  to  have  half  of  ilje 
crops  for  any  two  years  of  such  term  which 
he  may  select,  makes  him  a  tenant  In  comnrton 
with  the  owner  of  tbe  land,  of  the  peaches  fur 
the  years  which  he  may  select.  Id, 

Notes  and  Briefs. 

Statute  of  frauds  as  afl^ectfng  sale  or  mort- 
gage of  crops,  see  EMBLEMEiiTS. 
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COBFOBATIONS— CbIMIKAL   LaW. 


Contracts;  validity  of;  to  create  moDopolv. 

689 

Mutuality  of;  sufflciency  of  descriptioa. 

656 

Divisibility  of.  613 

Effect  on,  of  death  of  party  thereto;  generally ; 

landlord  and  tenant;  sale;  guaranty;  agency; 

notes,  bills,  and  checks;  attorney;   personal 

services;  apprentice.  707 


OORPOBATIONS.  See  also  Constitu- 
TioNAL  Law,  9,  17,  19;  Skt-Opp  and 
CouKTKRCLAiM,  8;  Tazes,  9,  11;  Wrfi 
Ain>  Pbogesb.  2-4. 

1.  A  railroad  company  formed  by  con- 
solidation of  others,  one  of  which  was  organ- 
ized by  purchasers  of  a  railroad  on  foreclosure, 
is  bound  by  the  obligation  of  the  original  com> 
pany  to  pay  for  land  which  it  appropriated 
under  a  parol  license  and  agreement  to  pav 
therefor.  Chicago  db  L  Goal  R,  Oo.  ▼.  EaU 
(Ind.)  261 

2.  Neither  the  president  nor  the  other  offi- 
cers of  a  corporation  are  entitled  to  any  com- 
pensation for  official  services  on  an  implied 
promise,  in  the  absence  of  any  by-law  or  reso- 
lution of  the  directors  allowing  such  compen- 
sation. Orumlish  v.  Central  improv,  Co,  (W. 
Va.)  120 

8.  The  fact  that  the  same  persons  consti- 
tute the  majority  stockholders  in  each  of  two 
companies  does  not  enlarge  the  Jurisdiction  of 
equity  to  interfere  with  the  management  of 
one  of  those  corporations  in  its  relation  with 
the  other,  at  the  suit  of  a  minority  stockholder. 
Shaw  ▼.  Davii  (Md.)  294 

4.  A  minority  stockholder  cannot  invoke 
the  Jurisdiction  of  equity  for  himself  and  those 
who  may  subsequently  join  him,  to  prevent 
the  majority  stockholders  from  making  a  con- 
tract which  is  neither  tUtra  virei,  fraudulent, 
nor  illegal.  IcL 

5.  Corporations  as  well  as  natural  persons  are 
included  within  the  provisions  of  the  Wiscon- 
sin statute  for  a  discharge  of  insolvent  debt- 
ors.   Earth  v.  Eaekus  (N.  T.)  47 

6.  A  corporation  is  insolvent  within  the  rule 
as  to  preferring  creditors,  where  its  assets  are 
Insufficient  to  pay  its  debts  and  it  has  ceased 
to  do  business,  or  is  in  the  act  of  taking  a  step 
which  will  practically  incapacitate  it  for  con- 
ducting the  corporate  enterprise  with  reason- 
able prospect  of  success,  or  its  embarrassments 
are  such  that  early  suspension  and  failure  must 
ensue.     Corey  y,  Wactnoorth  (A\a.)  618 

7.  One  of  the  governing  body  of  an  Insol- 
vent corporation  cannot  be  made  a  preferred 
creditor  for  an  unsecured  debt.  Id. 

8.  A  foreign  corporation  will  not  be  denied 
recognition  by  the  courts  of  a  state  merely  be- 
cause composed  exclusively  of  its  own  citizens. 
Oakdale  Mfg.  Co.  v.  Garst  (R.  I.)  689 

9.  A  foreign  corporation  is  subject  to  the 
laws  of  a  stale  in  which  it  does  business,  which 
prohibit  garnishment  or  other  proceedings  to 
defeat  the  exemption  of  wages  of  a  debtor  on 
a  contract  to  be  perform^  in  that  state. 
Singer  Mfg.  Oo.  ▼.  Fleming  (Neb.)  210 

23  L.  a  A. 


Notes  akd  Bbtefs. 

Service  on  foreign  corporations, 
KisHMBNT;  Writ  and  Pboobss. 

Corporations;  as  persons.  786 

LiabUity  of  a  consolidated  railroad  oompanv 
for  the  debts  of  its  predecessor;  In  geDoral; 
assumption  of  liability  by  contract;  statutory 
liability;  liens  and  priorities;  pleading*  and 
practice.  231 

Foreign,  exclusion  of.  86 

Preference  of  debts  to  officers.  618 

COTENANCT.    See  Contracts.  14. 

COURTS.  See  also  Action  or  Suit,  8;  Con- 
tempt, 1;  Statutes,  1. 

1.  The  Judicial  department  has  jurisdiction 
to  decide  which  of  two  rival  bodies,  each 
claimed  to  be  the  state  senate,  is  the  coDStitu- 
tional  body.  Attorney- General,  WerU,  v.  Mogerw 
(N.  J.  Sup.)  854 

2.  A  suit  to  compel  the  execution  or  cancel- 
lation of  deeds  to  land  may  be  within  the  ju- 
risdiction of  a  court  outside  of  the  oountv  in 
which  the  land  lies,  if  it  has  jurisdictioa  of  tbe 
person  of  the  defendant.  Eayea  ▼.  (yBrien 
(111.)  555 

8.  The  circuit  court  In  Wisconsin,  hsTing 
general  jurisdiction,  is  not  precluded  from 
taking  Jurisdiction  of  a  suit  against  trustees 
under  a  will  by  the  fact  that  the  will  has  been 
proved  In  the  county  court  and  tbe  estate 
finally  settled  in  that  court,  except  tbe  ezecu 
tion  of  the  trust,  although  the  county  court  is 
expressly  given  jurisdiction  of  such  sulfa. 
Lamberton  v.  ForOee  (Wis.)  824 

4,  General  expressions  In  every  opinion  are 
to  be  taken  in  connection  with  the  case  in 
which  those  expressions  are  used,  and,  if  they 
go  beyond  the  case,  ought  not  to  control  the 
judgment  in  a  subsequent  suit  when  the  very 
point  is  presented  for  decision.  Wadtworth  v. 
Union  P.  B.  Go.  (Colo.)  818 

Notes  and  Bihbfbl 

Courts;  inquiry  into  conclusiveness  of  en- 
rolled bill,  see  Statutes. 

COVENANT.  See  also  Lamdlobd  ajsi> 
Tejsawt. 

1.  An  undertaking  of  a  grantee  la  a  deed 
poll  to  perform  a  condition  therein  expressed, 
such  as  to  maintain  fences,  will  run  with  the 
land  and  become  obligatory  upon  subsequent 
purchasers.  Eiekey  ▼•  Lake  Shore  d  M.  a.  R. 
Co.  (Ohio)  806 

2.  The  right  of  action  against  a  grantee  in 
a  deed  poll  for  breach  of  nls  implied  under- 
taking to  perform  a  condition  contained  in 
the  deed,  such  as  maintaining  fences,  is  ex- 
tinguished on  his  conveyances  of  the  fee  to  an- 
other. Id. 

CRIMINAL  LAW.  See  also  Appeal  ahd 
Ekror«  d;  Constitutional  Law,  14; 
House  of  Correction;  Trial,  8-4S. 

1.  A  statute  authorizingia  court  to  suspend 
sentence  in  a  criminal  case  after  conviction 
does  not  encroach  upon  the  constitutional 
powers  of  the  executive  to  grant  reprieves 


Crops— Damaobb. 


887 


€iTid    pardons.      People,    FoTsyth,  ▼.    Monroe 
County  OX  qf8e$8,  (N.  Y.)  866 

2.  The  power  to  suspend  sentence  after  oon- 
'viction  is  at  common  law  inherent  in  a  court 
of  record  possessing  jurisdiction  in  criminal 
<cases.  Id, 

8.  A  court  cannot  preclude  itself  or  its  suc- 
cessor from  passing  the  proper  sentence  when- 
•ever  such  a  course  appears  to  be  proper,  by 
•an  order  suspending  sentence  during  good  be- 
liavior.  Id. 

4.  Mich.  Laws  1808,  Act  No.  d07,  popularly 
known  as  the  "Jag  Cure  Act,"  which  author- 
izes a  person  convicted  of  drunkenness  to  be 
released  on  a  recognizance  conditioned  that  he 
-will  immediately  take  treatment  for  the  cure 
•of  drunkenness  of  some  corporation  organized 
by  law  to  make  and  file  reports  in  reference 
thereto,  and  that  he  will  obey  aU  regulations 
prescribed  by  those  administering  such  cure, 
"With  the  further  proyision  that  he  may  be  ac- 
•quitted  and  discharged  at  the  end  of  sixty  days 
on  proof  that  he  has  conformed  to  such  con- 
<litions, — is  unconstitutional  as  an  attempt  to 
permit  unofficial  persons  to  prescribe  rules 
-which  shall  acquit  persons  charged  with  crime, 
"While  these  rules  may  be  as  variable  as  the 
corporations  are  numerous.  Senate  of  i7ie 
Happy  Boms  Club  ▼.  Alpena  County  (Mich.) 

144 

5.  A  verdict  of  manslaughter  In  the  first  de- 
irree,  which  the  court  refuses  to  receive  be- 
•cause  there  are  no  degrees  of  manslaughter, 
does  not  amount  to  an  acquittal  of  the  higher 
offense  of  murder,  so  as  to  prevent  the  jury, 
after  retiring  again,  from  rendering  a  verdict 
of  murder  in  the  first  degree.  Orant  v.  State 
(Fla.)  723 

KoTBB  AVD  Briefs. 
Criminal  law;  suspension  of  sentence.     866 

Correction  of  verdict  in  criminal  cases: —  (L) 

feneral  rules;  (II.)  by  the  court;  (a)  general 
oclrine;  (b)  to  assess  punishment;  (e)  to  find 
degree  of  offense;  (III.)  by  the  jury  under  the 
court's  direction;  (IV.)  sealed  verdicts;  (V.) 
effect  of  discharge;  (VI.)  effect  of  recording; 
<VII.)  special  verdicU;  (VIII.)  English  de- 
cisions. 723 

CIROPS.  See  Contracts,  18,  14;  Eitblb- 
HENTB.  Notes  and  Bbiefb;  Levy  and 
Seizurx,  2. 

CUBTEST. 

KoTBS  AND  Briefs. 

Curtesy;  levy  on  estate  by,  see  Lsyt  and 
Seizubb. 

DAMAGES.    See  also  Action  ob  Suit,  6. 

1.  General  damages  are  such  as  the  jury 
may  give  when  the  judge  cannot  point  out  any 
measure  by  which  they  are  to  be  ascertained 
except  the  opinion  and  judgment  of  a  reason- 
able man.  Special  damages  are  such  as  by 
competent  evidence  are  directly  traceable  to  a 
failure  to  discharge  a  contract  obligation  or 
duty  imposed  by  law.  Bank  qf  Commerce  v. 
Oooe  (Neb.)  190 

2.  Damages  for  wrongful  refusal  of  a  bank 
^L.R.A. 


to  pav  a  check  cannot  include  an  allowance  for 
injuries  sustained  by  an  arrest  and  imprison- 
ment for  giving  an  alleged  fraudulent  check 
and  the  publication  of  the  fact,  as  these  are  not 
the  natural  result  of  the  refusal  to  pay  the 
check.  Id. 

8.  The  damages  for  loss  of  business  caused 
by  an  illegal  combination  of  other  persons  may 
include  the  profits  which  would  have  been 
made  except  for  the  unlawful  interference. 
Jackeon  v.  Stan  field  (Ind.)  588 

4.  Expenses  of  travel  to  another  place  to 
purchase  lumber  are  too  remote  to  be  included 
in  damages  for  unlawfully  preventing  a  person 
from  procuring  lumber  from  accustomed 
sources.  Id. 

6.  The  measure  of  damages  recoverable  on 
a  contract  bv  the  promisee  is  not  affected  by 
the  fact  that  it  was  for  the  benefit  of  a  corpo- 
ration of  which  he  is  a  stockholder.  Drum- 
mend  V.  Oraru  (Mass.)  707 

6.  A  verdict  for  $10,000  is  not  excessive  for 
an  injury  to  a  woman's  knee,  although  it 
seemed  of  itself  a  comparatively  small  one. 
where  it  caused  a  nervous  shock  which  resulted 
in  the  development  of  heart  disease  and  left  her 
a  helpless  invalid.  QaUowayt,  Chicago,  M.  dk 
St.  J^.  R.  Go.  (Minn.)  442 

7.  Some  proof  of  the  amount  of  damages  is 
necessary  in  order  to  recover  anything  more 
than  nominal  damages  for  an  actionable 
wrong.  WatU  v.  Norfolk  A  W.RCo.(W. 
Va.)  674 

8.  Entire  damages,  including  those  which 
will  arise  in  the  future,  can  be  recovered  for  a 
nuisance  only  when  the  cause  of  injury  is  per- 
manent and  the  recovery  will  confer  a  license 
for  its  continuance,  but  not  where  the  injury 
is  not  permanent,  but  one  which  it  may  be 
presumed  the  defendant  will  remove  rather 
than  suffer  the  entire  damagea.  Id. 

9.  Prospective  damage  by  the  impairment 
of  plaintiff's  capacity  for  earning  a  livelihood 
after  his  qiajority  is  a  proper  element  in  an  ac- 
tion  for  personal  injuries  by  a  minor  nine 
years  old,  although  his  petition  contains  no 
specific  allegation  in  regard  thereto,  and  there 
is  no  direct  evidence  on  the  subject.  Sehmitg 
▼.  St.  Louis,  1.  M.  A  S.  R.  Co.  (Mo.)  250 

10.  Mental  anguish  of  a  boy  nine  years  old, 
consisting  of  grief  and  sorrow  over  the  loss  of 
his  limb  and  becoming  a  cripple  for  life,  is  a 
proper  element  of  damages  in  an  action  by  him 
for  injuries  sustained  by  the  alleged  negligence 
of  a  railway  company  at  a  highway  crossing. 

Id. 

11.  Insanity  resulting  from  the  shock  and 
excitement  caused  by  a  railroad  accident  to  a 
passenger  who  sustained  no  bodily  injury  will 
not  make  the  railroad  company  liable.  Haile 
V.  Texae  d  P.  R.  Co.  (Q.  0.  App.  5th  0.)   774 

12.  Damaj^e  for  change  of  grade  of  a  street 
includes  the  injury  resulting  from  the  raising 
of  a  portion  of  the  street  by  a  railroad  company 
in  obedience  to  the  ordinance  fixing  the  grade. 
Hickman  v.  Kansas  City  (Mo.)  658 

18.  The  rule  that  benefits  deducted  in 
measuring  damages  in  a  condemnation  case 
must  be  special  and  peculiar  and  cannot  in- 
clude general  benefits  shared  In  common  with 


•66 


Dams— Dub  Puocbra 


other  property  in  the  neiii^bborbood,  instead 
of  taking  the  difFerence  between  the  value  of 
the  property  before  and  after  as  the  measure 
of  damages, — applies  as  well  to  a  case  of  dam- 
aging as  to  one  of  taking  property.  Hickman 
y.  £inia8  Oity  (Mo.)  658 

14.  Damage  occasioned  by  establishing  a 
grade  in  a  street,  on  first  raising  the  grade 
above  tbe  natural  surface,  as  well  as  damage 
by  rsising  or  lowering  a  grade  previously  es- 
tablished, must  be  compensated  under  a  con- 
stitutionaJ  provision  for  compensation  in  case 
of  property  taken  or  damaged  for  public  use. 
Hickman  v.  Kamai  Oity  (Mo.)  658 

Notes  and  Briefs. 

Damages;  for  mental  suffering;  in  cases  of 
tort.  Tr4 

Measure  of,  for  dishonor  of  check.         190 

DAMS.    See  Nuisancbs,  1-8. 

DEATH*    See  Contracts,  4;  Innkxeperb. 

DEEDS.    See  also  CovENAirr;  Estoppel,  1. 

1.  Tbe  word  "divided,"  in  a  deed  of  one 
divided  fourth  of  certain  property,  will  not  be 
rejected  so  as  to  make  a  deed  of  an  undivided 
fourth,  where  the  result  would  be  to  ignore  the 
intention  of  the  grantor  by  passing  an  after- 
acqtured  title.  Sard  v.  Unity  Church  8oc. 
(Mo.)  661 

d.  A  grantee  by  accepting  a  deed  poll  is 
deemed  to  have  entered  into  an  express  under- 
taking to  perform  a  condition  contained  in  the 
deed,  such  as  an  obligation  to  maintain  fences. 
Hickey  ▼.  Lake  Share  A  M.  8.  B,  Ca.  (Ohio) 

896 

Notes  akd  Briefs. 

Deed;  record  of,  see  Real  Property. 

Liability  of  fj^rantee  upon  a  condition  of 
deed  poll;  doctrine  against  liability  upon  tbe 
covenant;  contrary  doctrine.  896 

DEFENSE.    See  Cohtracts,  6;  Hubbakd 

ASD  WiFB. 

DEFINITIONS.    See  also  Offioebs,  8. 

1.  The  words  '*any  asylum"  at  which  per- 
sons are  kept  at  public  expense,  within  tbe 
meaning  of  the  Michigan  constitution  provid- 
ing that  residence  for  voting  purposes  shall 
not  be  changed  by  staying  in  such  institutions, 
includes  a  soldiers*  home  supported  by  the 
state.     Waloatt  v.  Haleamb  (Mich.)  216 

2.  The  word  '*kindred,"  in  a  statute  provid- 
ing for  the  descent  of  property  in  the  absence 
of  Kindred,  means  those  who  can  lawfully  in- 
herit, and  does  not  include  illegitimate  blood 
relatives,  unless  they  are  given  the  right  by 
statute  to  inherit.    Oraan  y.  FhOps  (Ky.)  758 

DEPOSIT.     See     Banks*     Notes    a»d 
Briefs. 

DEPOSITIONS. 

A  deposition  of  a  witness,  taken  by  plaintiff 
and  filed  in  the  suit,  is  properly  excluded  on 
plaintiff's  objection  that  the  witness  is  present, 
upon  defendant's  offering  it  in  evidence,  under 

28L.RA 


the  implication  contninod  in  Mo.  Ri»v.  Stat. 
1889.  g  44($1,  which  makes  no  provision  for 
the  reading  of  the  deposition  of  a  witness  not 
a  party  to  the  suit  who  is  present  at  the  trial 
/Sehmiti  v.  St.  Lauii,  LM.  dbS.  B.Ca.  (Mo.y 

2Sa 

DESCENT     AND     DISTRIBUTION. 

See  also  Definitionb,  2. 

1.  A  statute  providing  that  "bastards  shall 
be  capable  of  inheriting  and  transmitting  so 
inheritance  on  the  part  of  or  to  the  mother^ 
does  not  provide  for  the  transmission  of  tbe 
estate  through  the  mother  to  her  collateral 
kindred.     Oraan  v.  Phelpc  (Ky.)  75^ 

2.  The  rifirhta  of  a  person  under  an  alleged 
contract  to  leave  him  as  heir  the  property  of 
the  other  party  cannot  be  determined  in  pro- 
ceedings, under  Mich.  Pub.  Acta  1887,  Act 
No.  278,  to  determine  who  are  the  legal  heirs 
or  legal  represen  tati  ves  of  such  person.  Wrioht 
V.  Wright  (Mich.)  i9G 

8.  Real  propertv  may  descend  to  a  child 
who,  by  adoption  in  another  state,  has  becoine 
there  the  lawful  heir  of  the  owner  of  the  prop- 
erty.    Van  Matre  v.  Sankey  (111.)  6C;> 

Notes  akd  Brief& 

Descent  and  distribution;  in  case  of  succes- 
sion of  wife.  bO$ 

Inheritance  by,  through,  or  from  illegiti- 
mate persons:— on  the  part  of  tbe  mother; 
marriages  null;  legalizing  illegitimates  by 
statute  and  recognition;  inheritance  by  ille- 
gitimate from  his  mother;  inheritance  by 
Ulegitimata  under  will;  inheritance  by  ille- 
gitimates from  brothers  and  sistars;  inherit* 
ance  by  illegitimates  through  mother  or  father; 
inheritance  by  brothers  or  sisters  of  mother  or 
father  of  illegitimate;  inheritance  by  mother 
from  an  illegitimate  child;  inheritance  through 
illegilimate;  inheritance  by  widow  or  husband 
of  illegitimate;  inheritance  by  legitimata  from 
illegitimate  child  of  the  same  mother.         75^ 

DESCRIPTION.    See  Coivtraotb,  9. 

DISPENSARY.  Bee  Constitutiokai^ 
Law,  8. 

DIVORCE.  See  Homestead;  Hu8baki> 
AKD  Wife,  Notes  ahd  Briefs;  Jddq- 
heut,  16,  17, 19. 

DOGS.    See  Anzmalb,  1,  3. 

DOMICHi.    See  Yotebs  Aim  ELBcnoRS,  &. 

DOWER. 

Notes  ahd  Bjuefb. 

Dower;  levy  on  estate  of,  see  Lbtt  aki> 

Seizure. 

DRAFTS.    See  Bahkb,  Notes  Ain>  BRiEFSb 

DRAINS.    See  Waters,  9l 
DRUNKENNESS.     See  Oarriebs,  8,  9; 

NBOLiaBNOB,  1;  RAILR0ADe»  8. 

DUE  PROCESS.  See  ConstitutiohaXi. 
Law,  9*18. 
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CIaFCTION.    8oe  VoTEiifi  aiid  Elections, 
Notes  and  Buikfs. 

ELEVATORS. 

A  newsboy  who  attempts  to  rfde  lo  a  pas- 
aeoger  elevator  after  be  has  noiice  of  the  rule 
that  newsboys  are  not  allowed  to  ride  Id  it,  al- 
though they  are  permitted  to  enter  the  build- 
ing to  ply  their  vocation,  is  a  trespasser  as  to 
any  use  of  the  eJevator,  so  as  to  defeat  his  right 
to  recover  for  injuries  received  in  such  at- 
tempt.    Springer  v.  Byram  (Ind.)  244 

EMBIjEMENTS.   See  also  Lett  and  Sbiz- 
UBB,  2,  Notes  and  Bbi£f& 

Notes  AND  Briefs. 

Emblements;  sale  or  mortgage  of  future 
crops:— <I.)  how  assignable;  (a)  sales;  (fi)  stat- 
ute of  frauds;  (0)  mortgage ;  {d)  upon  sale  of 
the  land;  (II.)  general  doctrine;  (III.) necessity 
and  effect  of  ratification;  (IV.)  necessity  and 
effect  of  possession;  (Y.)  potential  interests; 
(VI.)  equitable  doctrine;  (VII.)  description;  (a) 
general  rules;  {b)  sufficient;  {c)  insufficient; 
(VIII.)  parol  evidence  to  identify; (IX.) notice; 
(a)  general;  (b)  constructive;  (X.)  necessity 
and  effect  of  recording;  (XI.)  to  what  crop  or 
part  of  crop  it  extends;  (XII.)  title  of  a  m'ort- 
gngee;  (XIII.)  effect  of;  (a)  as  against  credit- 
ors'; (b)  as  against  purchasers;  (c)  as  between 
husband  and  wife;  {d)  judgment  a;:ainst; 
(XIV.)  severance  of  the  properly;  (XV.)  appli- 
cation of  proceeds;  (XVI.)  to  secure  crop  ad- 
vances; (AT  11.)  crops  raised  upon  shares; 
(XVIII.)  upon  whom  binding;  (XIX.)  land- 
lord and  tenant;  (XX.)  conversion;  (XXI.) 
special  state  doctrines  and  laws.  449 

EMINENT  DOMAIN.  8ee  also  Action 
OR  Suit,  2,  4;  Damaoes,  12-14;  High- 
ways, 8. 

1.  Damages  to  the  residue  of  a  tract  of  land, 
over  which  a  railroad  right  of  way  is  taken, 
arising  from  the  construction  of  the  road,  are 
released  so  far  as  such  damae^es  could  be  taken 
into  consideration  in  assessing  the  compensa- 
tion for  the  right  of  way  under  proceedings 
for  condemnation,  although  the  land  is  granted 
to  the  company  without  such  proceedings. 
WatU  V.  No7:foik  dk  W.  R.  Co.  (W.  Va.)      674 

2.  Injury  to  a  dwelling-house  upon  the  resi- 
due of  land  obtained  for  a  railroad  right  of 
way  caused  by  the  careful  blasting  of  rock  in 
the  construction  of  the  road  is  not  the  subject 
of  action;  but  rock  so  deposited  on  the  land 
must  be  removed  within  a  reasonable  time,  else 
it  will  form  the  basis  of  an  action.  Id. 

8.  Injury  to  a  private  way  from  the  con- 
struction of  a  railroad  on  land  granted  for  (bat 
purpose  by  the  owner  of  the  way  is  not  the 
subject  of  an  action;  but  injury  to  a  public 
road  peculiarly  affecting  such  landowner  is. 

Id. 

4.  Injury  to  a  private  ferry  owned  by  one 
from  whom  the  right  of  way  had  been  ob- 
tained, arising  from  construction  of  a  raiU'oa<i 
obstructing  an  approach  to  the  ferry,  cannot 
he  the  subject  of  an  action  by  such  owner 
tgainst  the  company.  Id. 

6.  A  fill  or  bar  unnecessarily  made  in  a 

a3L.R.A 


stream  by  placing  and  throwing  into  it  rock 
and  other  refuse  material  in  constructing  tn 
railroad,  to  the  injury  of  a  millsite  on  the  resi- 
due of  the  land  over  which  the  right  of  way  is 
taken,  constitutes  a  private  nuisance  and 
ground  of  action  against  the  company.        Id. 

Notes  and  Briefs. 

Eminent  domain;  effect  of  condemnation  on 
subsequent  injury  to  property.  675 

ENTIRETIES.    See  Adverse  Possession. 

EQUITY.    See  Tbial,  Notes  and  Bbiefs. 

ESCAPE. 

Notes  and  Briefs. 
Escape;  liability  of  sheriff  for.  861 

ESTOPPEL. 

1.  A  deed  may  pass  a  subsequently  ac^ 
quired  title  by  virtue  of  1  Mo.  Rev.  Stat.  1856,. 
p.  355,  §  8, where  it  appears  to  convey  the  fee- 
simple  absolute,  although  it  is  on  considera- 
tion of  love  and  affection  alone.  Ford  v. 
(Tnitp  Chvrch  8oe.  (Mo.)  661 

2.  A  statutory  provision  that  a  subsequently^ 
acquired  title  of  a  grantor  in  a  deed  purport^ 
ing  to  convey  a  fee-simple  absolute  shall  im- 
mediately pass  to  the  grantee,  and  "  that  such 
conveyance  shall  be  valid  as  if  such  legal  es-^ 
tate  had  been  in  the  grnntor  at  the'time  of  the 
conveyance,"  is  not  effectual  to  defeat  a  bona 
fide  purchase  by  a  subsequent  grantee  from  the 
same  grantor  in  reliance  on  the  records,  which 
do  not  show  any  conveyance  by  the  grantor 
after  acquiring  title  to  the  property.         Id. 

8.  A  person  is  not  estopped  from  claiming 
damages  because  of  the  change  of  grade  of  a 
street,  because  after  a  portion  of  the  street  had 
been  raised  by  a  railroad  company  in  accord- 
ance with  the  ordinance  fixing  the  grade  he  re- 
quested that  the  grading  of  the  street  mi^ht 
be  finished.    Hitman  v.  Kansa»  City  (Jno.)- 

658 

4.  A  bank  is  so  far  concluded  by  the  acts  of 
its  cashier  authorized  to  draw  a  check  upon 
the  bank's  funds,  in  drawing  checks  payable- 
to  fictitious  payees  or  to  customers  whose 
names  are  used  for  fictitious  purposes  and  in- 
dorsed by  him  upon  the  checks,  as  to  be  es- 
topped from  denying  the  validity  of  such  acts- 
as  against  the  bank  upon  which  the  checks  are- 
drawn  and  which  has  paid  them  in  good 
f uith.  PhiUipa  v.  MercantiU  Nat.  Bank  (N. 
Y.)  584 

5.  A  creditor  who  fails  to  state  his  intent  to 
apply  an  existing  claim  against  his  dubtor  on 
a  contract  between  them  when  a  guaranty  is 
made  of  the  debtor's  contract  including  the 
payment  of  men  to  be  employed  by  him,  and 
when  the  guarantor  requires  a  change  in  the 
contract  to  make  it  payable  in  installments,  is 
estopped  as  against  such  guarantor,  who  takes 
an  assignment  of  the  contract,  to  set  off 
against  it  his  claim  against  the  debtor.  Brad- 
Icy  V.  Thompson  Smith's  Sons  (Mich.)  80<^ 

Notes  and  Bbiefs. 

Estoppel;  doctrine  of,  as  affecting  notice  by 
record  of  deed  before  grantor  has  title.        561 
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Evidence. 


EVIDENCE.  ~  See  also  Appeal  Aino  En- 

BOR,  16. 

•Jadicial  notice. 

1.  Judicial  Dotice  will  not  be  taken  of  the 
•effect  which  will  be  produced  by  releasing 
upon  a  grade  the  brake  from  a  car  propellea 
oulj^  by  a  previously  acquired  momentum. 
Ohteoffo,  St.  L,  dt  P,  IL  Oo,  v.  Champion 
(Ind.)  861 

Presamptions    and  burden  of  proof, 

2.  It  ia  not  prima  facie  the  fault  of  a  pas- 
senger where  he  ia  injured  by  riding  on  the 
footboard  of  a  trolley  car.  Elliott  v.  JVhr- 
port  Street  B,  Oo.  (R  I.)  208 

8.  An  employer  has  the  burden  of  proof  to 

ahow  that  a  servant  wrongfully  discharged 

might  have  obtained  similar  employment  to 

reduce  damages  for  breach  of  the  contract. 

Van  WinkU  v.  Satterfield  (Ark.)  8$3 

4.  The  finding  of  the  bodv  of  a  child  on  a 
xailroad  track,  where  it  had  been  struck  by  a 
train,  raises  no  presumption  of  negligence  on 
the  part  of  the  company,  although  uie  track 
was  straight  and  clear,  where  there  is  nothing 
to  show  the  circumstances  of  the  accident,  or 
liow  long  the  child  had  been  on  the  track 
when  struck.     Ward  ▼•  Southern  F,  Oo.  (Or.) 

716 
Docnment&ry. 

5.  A  copy  of  the  proceedings  of  a  court  of 
another  state  is  admissible  in  Minnesota  if 
authenticated  according  to  the  statute  of  the 
latter  state,  though  not  according  to  the  act 
of  congress.     Re  EIMb  Appeal  (Minn.)      287 

6.  An  authenticated  copy  of  a  Judgment  roll 
is, evidence  of  all  that  is  properly  contained  in 
it/  and  is  evidence  prima  facie  that  the  judg- 
ment .was  properly  entered  in  the  Judgment 
book.  Id, 

Parol  ae  to  writin^e. 

7.  The  statements  m  a  written  assignment 
of  a  judgment  cannot,  in  the  absence  of  fraud 
or  mistake,  be  contradicted  by  parol  in  a  pro- 
<:eeding  by  the  Judgment  debtor  to  set  off 
against  it  a  cross- Judgment  held  by  him 
Afiraiost  the  assignor.  Beneon  v.  Haywood 
<Iowa)  886 

Ezperiments* 

8.  Evidence  of  an  experiment  as  to  the 
action  of  a  car  propelled  by  a  previously  ac- 
ouired  momentum  when  suddenly  released 
from  the  brake  on  a  descending  grade  is  ad- 
missible in  an  action  for  the  mashing  of  an 
•employe's  hand  by  the  alleged  sudden  starting 
forward  of  a  car  under  such  circumstances, 
when  the  experiment  was  made  at  the  same 
place  that  the  accident  occurred,  with  a  sim- 
ilar car,  and  at  the  same  speed.  Ohicago,  St. 
L.  dP,  Co.  v.  O/iampion  (Ind.)  861 

Opinions. 

9.  Testimony  of  a  depositor  that  he  regarded 
«  check  as  deposited  for  collection  is  incom- 
petent as  a  conclusion,  where  the  indorsement 
was  "for  deposit.'*  Diteh  ▼.  Western  Nat. 
Bank  (Md.)  164 
Declarations. 

10.  The  privilege  as  to  confidential  com- 
munications from  a  wife  to  her  husband  in 
letters  is  lost  when  he,  after  they  have  been 
received,  gives  them  to  a  third  person.  Peo- 
ple y.  Bayee  (N.  Y.)  880 
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11.  Disinterested  bystanders  may  testify  to 
statements  of  a  party,  made  in  tbe(r  preaeoce, 
although  they  were  made  to  his  pbjrslcian.  in 
respect  to  the  manner  in  which  bis  injuries 
were  received.    Springer  ▼.  Byram  (Ind.)  244 

12.  Statements  of  the  brother  of  an  Inlured 
person,  made  in  his  presence  in  an  ambulanoe 
immediately  after  the  injury,  as  to  the  manDer 
in  which  it  was  received,  and  that  it  was  the 
fault  of  no  other  person,  may  be  proved  against 
the  injured  person  in  an  action  for  such  in- 
juries. hL 

Relevancy. 

18.  In  an  action  upon  a  policy  of  insnranoe, 
evidence  as  to  a  loss  and  adjustment  under 
a  policy  held  by  a  Arm  of  whicn  the  plaintiff 
was  a  member,  upon  the  contents  of  the  build- 
ing covered  by  the  policy  sued  on,  is  admissi* 
ble  to  show  the  connection  of  the  two  losses 
and  the  relation  of  the  parties  to  the  suit  in  the 
two  transactions,  upon  the  question  whether 
an  adjuster  who  adjusted  the  loss  of  tlie  firm 
bad  authority  to  waive  proofs  of  loss  under  the 
policy  in  question.  Slater  ▼•  Capital  Ine.  Oo. 
(Iowa)  181 

14.  Evidence  of  fraud  in  the  creation  of  a 
debt  is  immaterial  in  a  proceeding  by  garnish- 
ment, where  the  creditor  and  debtor  are  both 
foreigners,  and  the  estate  of  the  latter  has  l>een 
sequestered  in  bis  country  and  placed  in  the 
hands  of  a  trustee.    Long  v.  Forrest  (Pa.)    83 

15.  Evidence  that  a  banker  charged  with 
negligence  in  loaning  money  of  a  custonaer  on 
raised  certificates  oi  stock  loaned  large  sums 
of  his  own  money  on  similar  certificates  to  the 
same  borrower  is  admissible  on  the  question  as 
to  his  negligence.    Isham  v.  Post  (N.  Y.)    90 

16.  Evidence  that  the  identical  raised  cer> 
tiflcates  of  stock  have  been  used  as  collateral 
for  years,  and  accepted  by  skillful  bankers  and 
brokers  without  suspicion,  is  admissible  on  the 
question  of  negligence  in  loaning  a  customer's 
money  upon  such  certificate.  Id. 

17.  Evidence  that  for  a  few  days  after  an 
accident  on  a  railroad  trestle,  trains  were  nm 
quite  slowly,  and  afterwards  the  former  al- 
leged dangerous  speed  was  resumed,  is  inadmis- 
sible on  the  question  of  negligence  in  the  speed 
of  the  train.  Anderson  y.  CMeago,  St,  P.  Sf.  S 
0,  R.  Oo.  (Wis.)  203 

18.  In  an  action  by  a  child  for  injuries  sus- 
tained at  a  railway  crossing,  in  attemptioic  to 
cross  between  cars  standing  on  the  crossing, 
evidence  that  plaintiff  saw  others  cross  before 
him,  and  that  there  was  no  flagman  at  the 
crossing,  is  admissible  on  the  issue  of  defend- 
ant's negligence  in  starting  the  train  without 
warning,  ikhmitz  v.  St.  liuis,  I.  M.  A  S,  R. 
Co.  (Ho.)  230 

19.  Evidence  that  a  newsboy  had  previously 
been  refused  permission  to  ride  in  an  elevator 
is  permissible  in  an  action  bv  him  for  injuries 
received  on  such  elevator,  claiming  the  rights 
of  a  passenger,  where  the  rules  of  the  establish- 
ment excluded  newsboys  from  the  elevator. 
Springer  v.  Byram  (Ind.)  244 

20.  Parol  evidence  that  a  bond  sued  on  was 
executed  in  blank  and  was  filled  up  contrary 
to   direction,  may  be  given   under  a  simple 
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denial  of  execution  and  delivery.    Richards  y. 
Da^  (N.  Y.)  601 

"Weiffht  sAd  sofllcienejr* 

21.^0  support  a  finding  that  a  deed  alMo- 
lute  on  its  face  was  intended  as  a  morti^ge 
-only,  the  evidence  must  be  clear,  convincing, 
-and  satisfactory,  and  of  such  a  character  as 
will  leave  in  the  mind  of  the  chancellor  no  hesi- 
tation or  substantial  doubt.  Joiper  y.  Hazen 
<N.  D.)  68 

23.  Evidence  of  the  age,  health,  and  habits 
of  a  person,  is  oot  sufficient  to  sustain  a  verdict 
based  on  bis  probable  earnings^  without  any- 
'thing  to  show  his  earning  power  or  his  business 
habits  or  past  earnings.  McHugh  v.  Sehlo$8er 
KPa.)  574 

28.  Evidence  to  establish  negligence  must  be 
sufficient  to  show  facts  which  will  warrant 
41  reasonable  man  In  inferring  negligence. 
Omaha  dt  B.  V.  R,  Co,  v.  Clarke  (Neb.)      604 

24.  The  fact  that  a  letter  containing  notice 
of  the  assignment  of  a  note,  placed  in  the  mail 
properly  stamped  and  directed,  was  never  re- 
tamed  to  the  sender,  whose  address  appeared 
upon  the  envelope,  is  not  sufficient  to  sustain 
the  burden  of  showing  the  receipt  of  notice 
when  met  by  the  positive  denial  of  the  sendee, 
'whose  testimony  is  in  no  way  discredited. 
Vann  v.  Marbury  (Ala.)  826 

KOTES  AND  BrIBVB. 

Evidence;  confidential  communications.  246 

Sufficiency  of,  to  show  deed  to  be  a  mort- 
gage. 68 

XXEGUTION.    See  also  Lett  Ain>  Sbiz- 

XJBE,  1. 

A  Jleri  faeiai  is  a  lien  under  W.  Ya.  Code, 
<€hap.  141,  §  2,  upon  personal  property  not  of 
such  nature  as  to  be  leviable,  owned  by  the 
debtor  before  its  return  day,  if  docketed  as  re- 
•quired  in  said  section,  without  any  further  no- 
dee;  but  if  not  so  docketed  it  is  not  a  lien  as 
against  a  bona  fide  purchaser,  whether  he  pur- 
chased before  or  after  the  return  day.  Wiant 
▼. -flfly»(W.  Va.)  82 

XSXECUTORS  AND    ADMINISTRA- 
TORS.    See  also  Absioshent,  4. 

1.  Proof  that  a  deceased  party  executed  a  will 
'which  he  afterwards  destroyed  will  not  defeat 
an  application  for  an  administrator,  unless  Its 
contents  can  be  proved  with  such  degree  of 
certainty  that  It  may  be  established  as  a  will. 
Be  EiUis  Appeal  (Minn.)  287 

2.  A  Judgment  creditor  of  a  matrimonial 
community  cannot,  after  the  wife's  death  and 
the  husband's  qualification  as  the  natural  tutor 
of  his  minor  children,  compel  an  administra- 
tion of  the  wife's  succession,  his  remedy  being 
to  proceed  against  the  survivinghusband  and 
the  community  property.  Be  MooMe  Sueces- 
mon  (La.)  808 

8.  An  assignee  of  the  commissions  of  an  ex- 
ecutor has  no  such  vested  title,  legal  or  equita- 
ble, to  any  share  or  interest  in  the  assets  of  the 
•estate  to  be  distributed  upon  the  account,  as 
confers  upon  him  the  right  to  be  made  a  party 
to  the  proceedings,  or  to  be  beard  upon  a  set- 
tlement and  entry  of  the  decree.  Be  Worth- 
ingUm  (N.  Y.)  97 
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EXPEBIMENTfik    See  Evidence,  & 

EX  POST  FACTO.    See  Cokbtitution- 
AL  Law,  14. 

FENCE.    See  Deeds,  2:  Railroads^  9l 

FEBBY.    See  EMXSXsn  Doicaih,  4. 

FIBEa 

1.  Reasonable  or  ordinary  care  fs  the  meas- 
ure of  liabilitv  in  respect  to  fire,  as  well  as  in 
other  cases,  although  the  care  and  caution  re- 
quired by  this  rule  will  be  proportionate  to  the 
danger.  Day  v.  K  (7.  Ahetey  Lumber  Co, 
(Minn.)  618 

2.  Liability  for  fire  used  in  manufacturing, 
which  is  communicated  to  and  destroys  prop- 
erty of  another,  depends  on  the  manufacturer's 
negligence  or  misconduct.  icL 

Notes  akd  Briefs. 


Fire;  negligence  in  use  of. 
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FOBFEITUBE.  See  Levt  akd  Seizure, 

&. 

FOBGEBY.  See  Bajsks,  14,  16;  Bills 
AivD  Notes,  1. 

FOBMEB  JEOPABDY.  See  Crdonal 
Law,  6. 

FBAUD.    See  also  Evidence,  14. 

A  conveyance  under  parol  trust  to  recon  vey 
to  the  grantor's  wife  or  other  person  named  by 
him  will  not.  as  to  the  grantor's  creditors, 
change  the  title  before  a  recoDveyance  by  the 
trustee.    PoUey  v.  Johneon  (Kan.)  268 

Notes  and  Briefs. 

Fraud;  basis  of  action  for;  by  agent  of  mer- 
cantile agency.  687 

FBEEHOLD.    See  Appeal  and  Error,  1. 

FBEIOHT.    See  Carriers,  & 

OABNISHMENT.  See  also  Assignment, 
2;  Ookplict  of  Laws,  6,  7;  Corpora- 
tions, 9;  Judgment,  6, 10. 

1.  The  situs  of  a  debtor's  earnings  for  the 
purpose  of  determining  bis  right  to  exemption 
from  garnishment  is  in  the  state  of  bis  resi- 
dence, where  they  are  payable.  Binger  iifg, 
Co,  V.  Fleming  (Neb.)  210 

2.  The  situs  of  a  credit  for  the  purpose  of 
garnishment,  as  between  citizens  of  the  state 
of  Ohio,  is  fixed  by  statute  at  the  residence  of 
the  debtor.    Boot  y.  Davie  (Ohio)  446 

8.  A  debt  of  a  nonresident  of  the  county 
who  resides  in  the  state,  due  from  a  resident  of 
the  county,  may  be  garnished  under  the  Ohio 
statute,  on  the  ground  of  his  nonresidence, 
without  any  other  service  on  the  principal  de- 
fendant than  by  publication.  Id. 

4.  The  liability  of  a  mortgagee  in  possession 
after  condition  broken,  to  account  for  the  sur- 
plus, is  a  credit  of  the  mortgagor,  and  may  be 
attached  as  such  by  the  process  of  garnish- 
ment Id. 
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6.  As  between  an  awignor  of  a  claim  and 
the  debtor  whose  wages  are  garnished  in  an- 
other state  by  the  assignee,  the  proceedinffs  are 
not  ret  judicata,    (y  Connor  ▼.  Walter  (Keb.) 

650 

Notes  and  Bbisfs. 

Garnishment;  JurisdictiOD  as  to  proper^  be- 
yond reach  of  process.  445 

Of  nonresident.  210 

Service  on  foreign  corporation  io  garnish- 
ment cases.  500 

GIFT. 

There  is  no  such  delivery  of  securities  con-' 
tained  in  a  box  as  is  essential  to  a  valid  donatio 
mortis  cavsa,  by  the  delivery  of  the  key  of  the 
box  by  the  donor  on  her  deathbed  to  a  sister, 
B&yiQ{r»  '*Iglve  you  the  box  and  all  it  con- 
tarns/'  where  the  box  was  itself  in  another 
room,  locked  in  a  closet,  the  key  to  which 
was  in  the  possession  of  their  mother,  with 
whom  the  donor  lived,  while  the  donee  lived 
elsewhere  and  made  no  attempt  to  take  pos- 
session of  the  box  during  the  donor's  life. 
Eeepen  ▼  lf\ddity  TitU  db  D.  Co.  (N.  J.  Err. 
&  App.)  184 

Notes  and  Briefs. 

Gifts:  eatua  mortis;  delivery  of  key.       185 

GOODWILL.     See    also    Partnership, 
Notes  and  BRiEFa 

1.  Where  the  legal  representative  of  a  de- 
ceased member  of  a  partnership  firm,  as  such, 
without  words  of  limitation,  joins  in  the  sale 
of  all  the  stock  and  fixtures  of  such  firm  to  the 
surviving  members  thereof,  such  legal  repre 
sentative  cannot  maintain  an  action  against 
such  survivors  for  the  goodwill  of  said  tlrm.  or 
for  any  portion  thereof.  Lobeck  v.  Lee-Clarke- 
Andreesen  Hardtoare  Co,  (Neb.)  795 

2.  Upon  the  dissolution  of  a  partnership  firm 
by  the  death  of  one  of  its  members  the  surviv- 
ing partners  may  carry  on  the  same  line  of 
business,  at  the  same  place,  that  has  been  trans- 
acted by  the  firm,  without  liability  to  account 
to  the  legal  representative  of  the  deceased  part- 
ner for  the  goodwill  of  said  firm,  in  the  ab- 
sence of  their  own  agreement  to  the  contrary. 

Id. 

GOVERNOR.  See  Mandamus;  Militia,  2. 

GUARANTEE       AND       ACCIDENT 
LLOYDS.    See  Insurance,  1 

GUARANTY. 

Notes  aitd  Briefs. 
Guaranty;  effect  of  death  of  party  on.      707 
HEALTH.    See  also  Certiorari;  Injxtivc- 

TION,  6;  NUISANOES,  5. 

1.  On  a  division  of  the  city  of  Yonkers  into 
five  wards,  with  a  supervisor  from  each,  by 
the  amendment  of  1892  to  the  city  charter,  the 
ofilce  of  '*the  supervisor,"  who  was  a  member 
of  the  boiffd  of  health,  disappeared,  and  the 
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warii  Kupervicors  did  not  become  members  of 
the  board  of  health.  P<h^,  Copcuti^  ▼.  TofwJt- 
ere  Bd.  of  Health  (N.  Y.)  481 

2.  Yonkers,  although  excepted  by  N.  Y. 
Laws  1885,  chap.  270,  ^  1.  from  the  provisioDS- 
of  the  act,  so  far  as  it  relates  to  the  composi- 
tion of  boards  of  health  and  appointment  of 
members  thereof,  \s  not  excepted  from  §  3, 
conferring  general  powers  upon  such  boaidfi. 
TonkereBd,  of  Health  v.  CopeuU  (N.  Y.)    485^ 

Notes  and  Briefs. 

Health;  disobedience  of  order  of  board.   482" 

HIGHWAYS.    See    also    Damaqss,    14; 
Estoppel,  8;  Railroads,  13;  Trial,  6. 

1.  An  ordinance  declaring  that  healthy 
growing  trees  on  or  near  the  eoge  of  the  road- 
way of  a  street  constitute  a  nuisance  and  ob- 
struction, and  directing  their  removal,  is  void 
if  they  are  neither  obstructions  nor  nuisances 
to  the  street  in  fact.  State,  Avi$,  ▼.  Vineland 
(N.  J.  Sup.)  686^ 

2.  It  is  not  a  valid  excuse  for  the  obstruc- 
tion of  a  street  by  a  railroad  train,  that  the 
depot  of  the  company  is  located  at  the  coroer 
of  that  and  another  street,  and  that  trains  com- 
ing from  one  direction  and  halted  at  the  station 
will  necessarily  project  to  some  extent  into  the 
street,  as  it  is  the  company's  duty  so  to  locate 
its  depot  that  trains  can  be  stopped  thereat 
without  obstructing  travel  on  the  public 
thoroughfare.  Chicago  db  N.  W.  B.Oo,  v.  Pre$- 
eott  (C.  C.  App.  8th  C.)  651 

8.  A  railroad  company  which  assumes  to- 
stop  a  train  across  a  public  street  in  a  large 
town  or  city,  without  express  authority  for  so 
doing,  must  be  prepared  to  show,  as  against 
one  who  has  sustained  a  special  injury  by  the 
obstruciion  of  the  street,  that  there  was  some 
overweening  necessity  rendering  the  blockade 
justifiable, — especially  where  the  street  ia 
heavily  burdened  with  traffla  Id. 

4.  A  license  to  lay  a  railroad  'track  across  a 
street  in  a  large  city  or  town  does  not  carry 
with  it  the  right  to  use  the  crossing  for  the 
purpose  of  standing  trains  of  cars  thereon  for 
such  period  as  suits  the  convenience  of  the 
railroad  company,  or  to  use  the  highway  as  a 
depot  yard.  Id, 

5.  The  doctrine  of  voluntary  assumption  of  a. 
risk  as  distinguished  from  contributory  negli- 
gence is  generally  applied  in  cases  arising  be- 
tween employer  and  employe,  as  to  the  volun- 
tary use  of  a  tool  or  appliance  known  to  be  de- 
fective, and  does  not  apply  to  the  case  of  one 
passing  along  a  highway  partially  obstructed 
by  a  railroad  train  projecting  across  it         Id. 

6.  It  cannot  be  held  as  a  matter  of  law  that 
a  person  who  travels  over  a  defective  street, 
with  knowledge  of  the  defects  therein,  or  who 
drives  by  an  obvious  obstruction  in  a  public 
thoroughfare,  thereby  assumes  the  risk  of  in- 
jury, and  is  precluded  from  recovering  against 
one  who  is  responsible  for  the  defect  or  who 
has  negligently  caused  the  obstruction.  He  is 
not  deprived  of  the  right  to  recover  unless  in 
view  of  all  the  circumstances  he  fails  to  exer- 
cise that  degree  of  care  which  persons  under 
similar  circumstances  ordinarily  exercise^  and 
is  guilty  of  contributory  negligence.  icL 
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7.  A  town  which  leases  to  an  opera  com- 
pany a  ball  which  is  situated  in  a  village 
wherein  the  town  has  no  responsibility  for  the 
-streets  is  not,  because  of  such  private  use  of 
the  ball,  charged  with  liability  for  the  defec- 
tive condition  of  a  sidewalk  in  front  of  the 
liall,  since  the  sidewalk  is  a  part  of  the  public 
-atreet,  for  which  the  village  alone  is  responsi- 
ble.   BuehanatiY,  Barre(Vi.)  468 

8.  The  discontinuance  of  a  road  is  not  a  tak- 
ing or  damaging  of  the  property  of  an  abut- 
ting owner  within  the  constitutional  provision 
as  to  compensation  for  propertv  taken  or 
•damaged  for  public  use.  Ltoee  IHst,  No,  9  v. 
J^armer  (Gal.)  888 

9.  An  order  to  vacate  a  highway  is  not  sub- 
ject to  collateral  attack  on  the  ground  that  the 
petition  asked  for  two  disconnected  objects,  be- 
in  e  the  vacation  of  one  road  and  the  opening 
of  another. — especially  where  it  does  not  ap- 
pear ihat  the  new  road  is  in  fact  an  alteration 
of  the  old  one.  Id. 

10.  The  inconvenience  caused  to  an  abut- 
ting owner  on  a  street  by  discontinuing  an- 
other portion  of  the  street,  making  travel  to 
and  from  his  premises  less  direct,  is  damnum 
absque  injuria  being  the  same  in  kind  that  all 
the  public  suffers,  and  cannot  be  regarded 
as  damages  within  the  provision  of  a  statute 
providing  for  the  ptiyment  of  all  damages  con- 
sequent on  the  closing  of  streets.  Bufil  v. 
JFort  Strut  Union  Depot  Co,  (Mich.)  892 

Notes  and  Bribfb. 

Highways;  damage  to  abutting  owner  by 
'first  grading  and  improvement  of  street;  liable 
for  neglect  or  illegal  act;  the  effect  of  statutes; 
constitutional  provision  giving  damages  for 
property  injured  or  damaged;  establishing 
iprade  on  paper;  what  is  regarded  as  establish- 
ing a  grade;  change  from  natural  surface; 
building  after  establishment  of  grade;  the 
Ohio  doctrine.  668 

Vacation  ot  889,  892 

HOMESTEAD. 

1.  Mere  absence  of  a  wife  from  the  family 
homestead  for  three  vears  without  claiming  any 
homestead  interest  in  the  property,  while  the 
husband  remains  in  constant  occupancv  of  the 
land  and  home,  is  not  enough  to  show  abandon- 
fnent  by  the  wife  of  her  homestead  rights. 
BoBholt  V.  Mehue  (N.  D.)  289 

2.  A  family  homestead  will,  on  dissolution 
of  the  marriage,  remain  in  possession  of  the 
party  holding  the  legal  title  thereto,  discharged 
from  all  homestead  rights,  if  no  other  disposi- 
tion is  made  of  it  by  the  decree.  Id, 

8.  A  contract  by  the  owner  of  a  homestead, 
under  which  a  third  person  is  to  set  out  and 
cultivate  peach  trees  in  consideration  of  half 
of  the  crop  for  any  two  years  during  a  term 
of  ten  years,  the  trees  to  become  the  property  of 
such  owner,  is  not  invalid  because  not  signed 
by  his  wife,  as  a  conveyance  of  any  home- 
stead riffht  or  as  an  interruption  of  the  posses- 
sion of  the  homestead.  Dickey  v.  Waldo 
<Mich.)  449 

KOTES  AND  BbIBFS. 

Homestead;  effect  of  divorce  on  homestead 
rights;  huaband's  claim  to  homestead  where 
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decree  of  divorce  is  silent;  wife's  claim  to 
homestead  where  decree  of  divorce  ii  silent; 
decree  awarding  homestead.  289 

HOUSE  OF  CORRECTION. 

1.  A  constitutional  provision  that  "all 
penalties  shall  be  proportioned  to  the  nature  of 
the  offense"  is  not  violated  by  committing  in- 
fants to  a  reformatory,  with  a  maximum  sen- 
tence for  the  crime,  subject  to  be  reduced  on 
recommendation  of  the  board  of  managers; 
while  an  adult  convicted  of  the  same  crime  has 
a  statutory  right  to  have  the  term  of  his  im- 

Srisonmeot,  within  the  limits  fixed  by  statute, 
etermined  by  a  Jury.     People,  Bradley,  v. 
lUinaie  State  Beformatory  (Dl.)  189 

2.  The  maximum  term  of  imprisonment 
for  a  crime  is  to  be  taken  as  that  for  which  an 
infant  is  sentenced  to  a  reformatorv,  where  the 
statute  provides  that  the  court  shall  not  fix 
the  limit  of  duration  of  the  term,  but  that  it 
shall  not  exceed  the  maximum  term  provided 
by  law  for  that  crime,  and  that  it  may  be  ter- 
minated by  the  board  of  managers  on  certain 
conditions.  Id, 

8.  A  sentence  to  a  state  reformatory,  of  an 
infant  charged  with  crime,  must  be  regarded 
as  a  penalty  and  punishment  for  crime,  where 
the  statute  authorizes  sentence  only  after  con- 
viction of  crime,  and  requires  the  sentence  to 
be  '*to  imprisonment."  Id, 

4.  The  commitment  to  a  reform  school  of  a 
boy  under  sixteen  years  of  age,  without  his 
consent  and  against  objection  of  his  parents, 
on  the  sole  charge  of  committing  the  specific 
crime  of  burglarr,  without  previous  convic- 
tion by  a  court  of  competent  jurisdiction,  can- 
not be  made  by  a  probate  court,  under  Kan. 
Sess.  Laws  1881,  chap.  129,  §  4,  as  such  a  pro- 
ceeding would  be  in  the  nature  of  a  conviction 
for  a  specific  crime  by  a  court  without  crimi- 
nal jurisdiction.    Bie  Sandere  (Kan.)  608 

KOTBS  AKD  BaiEFa 

House  of  correction;  constitutionality  of 
commitment  to.  604 

HUSBAND  AND  WIFE.  See  also  Ao- 
TiON  OR  Suit,  7;  Adtkbsb  Posskssion; 
Animals,  2;  Executobs  aki>  Adminis- 
trators. 2;  HoHESTBAD,  2;  Judohknt, 
16,  19. 

The  insufficiency  of  a  deed  by  a  married 
woman  of  her  real  estate  to  convey  title,  be- 
cause not  duly  acknowledged  by  her,  cannot 
be  asserted  bv  a  creditor  who  obtains  judg- 
ment against  her  and  sells  the  property  there- 
under four  months  after  the  delivery  of  the 
deed  and  of  possession  of  the  property,  where 
she  subsequently  joins  her  husband  in  a  proper 
acknowledgment  of  the  deed*  Meade  v.  Clark 
(Pa.)  479 

NOTBS  AlID  BrISFB. 

Husband  and  wife;  responsibility  of  married 
woman  for  use  and  safetv  of  premises  owned 
by  her:— (I.)  illegal  use  of  premises;  (II.)  safe- 
ty of  premises.  622 

Decree  for  separate  maintenance  as  bar  for 
divorce.  187 


894 
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Effect  of  appearance  by  noDresident  to  give 
Jurisdiction  of  divorce  case;  appearance  gen- 
erally; fraud  and  collusion.  287 

IMPBOVEHENTS. 

Tbe  owner  of  improvements  on  school  lands 
in  Washington,  who  is  entitled  to  compensa- 
tioD  therefor  on  sale  of  the  land,  need  not  yield 
up  possession  before  bringing  an  action  to  re- 
cover their  value  from  the  purchaser  of  the 
lands.     WilkM  y,  Davie^  (Wash.)  108 

INCOMPETENT  PERSONS. 

1 .  A  county  court  or  its  derk  cannot  appoint 
a  committee  lor  a  person  as  insane  without  no- 
tice to  him.  Such  an  appointment  is  void,  and 
confers  no  authority.  Moans  y,  Johruon  (W. 
Va.)  787 

2.  The  committee  of  an  incompetent  person 
cannot  resign,  unless  authorized  by  statute  to 
do  so.  id. 

Notes  asd  Bbirfb. 

Incompetent  persons:  constitutional  right  of 
notice  of  lunacy  proceedings,  see  CoNSTitu- 
rioNAL  Law. 

INDEBTEDNESS.    See  Municipal  Cob- 
roRATiONB,  Notes  and  Bbiefs. 

CNFANTS.    See  also  Railboads,  9,  10. 

Notes  and  Briefs. 

Infants;  constitutionality  of  commitment  to 
Inform  schooL  604 

INJUNCTION.    See  also  Contracts,  11; 
Pleadixtg,  1,  2. 

1.  An  injunction  may  be  granted  against 
/^forcing  an  illegal  agreement  of  dealers  to  in - 
|\jre  the  business  of  another  person.  Jackson 
V.  Stanfield  (Ind.)  588 

2.  An  injunction  against  the  leasing  by  a 
railroad  company  of  another  railroad  without 
the  court's  leave  is  in  excess  of  the  power  of 
the  court,  as  the  court  cannot  prescribe  the 
terms  of  such  a  lease,  and  can,  at  the  most, 
prevent  only  such  a  lease  as  is  illegal,  vUra 
tires,  or  fraudulent.  Shaw  v.  Dapis  (Md.)  204 

3.  The  fact  that  a  person  cannot  be  rein- 
stated in  his  office  in  the  masonic  order  by  re- 
versal of  a  judgment  of  suspension  until  after 
the  term  of  his  office  has  expired  is  not  ground 
for  an  injunction  against  the  suspension,  the 
office  not  being  one  of  profit  Mead  v.  Stirling 
(Conn.)  227 

4.  The  fact  that  the  grand  master  of  a  lodge, 
who  is  to  try  the  question  of  misrepresentation 
as  ground  for  the  suspension  of  a  worshipful 
master  of  a  local  lodge,  is  also  the  complainant, 
is  not  sufficient  ground  for  an  injunction  from 
the  courts  to  prevent  the  exercise  of  such  quasi 
Judicial  authority.  Id. 

6.  Wrongful  acts  for  the  prevention  of 
which  injunctions  will  be  granted  are  those 
which  affect  property  or  its  heathful  and  bene- 
ficial use,  and  never  those  which  affect  repu- 
tation merely.  Id, 
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0.  The  erection  and  creation  of  a  ImisaDoe 
dangerous  to  health  may  be  restrained  by  in- 
junction by  a  board  of  health,  under  tbe  Gen- 
eral Health  Act  of  New  York,  as  well  as  under 
the  city  charter  of  Tonkers.  Tonkers  Bd.  sf 
Health  v.  C<ypcaU  (N.  Y.)  485 

7.  A  city  invested  by  statute  with  plenarr 
powers  over  streets,  sewers,  drainage,  and  sani- 
tation, may  be  enjoined  from  creating  and  per 
manently  maintaining  a  nuisance  consisting  of 
sewer  manholes  having  perforated  covers 
which  emit  poisonous  gases  in  large  quantities, 
in  a  public  street  contiguous  to  the  dwelling  of 
a  citizen,  at  least  where  the  dangerous  characier 
of  the  nuisance  results,  not  from  defects  inher- 
ent in  the  general  sewerage  system,  but  fron> 
defective  execution  thereof  in  failing  to  adapt 
it  to  a  steep  grade  in  the  particular  street 
AUanttiY,  WarnoekiGh.)  SOI 

8.  An  injunction  is  a  proper  remedy  on  he- 
half  of  taxpayers  to  prevent  the  use  of  public 
funds  in  a  business  under  an  unconstitutional 
statute.    McGtUlough  v.  Brown  (S.  C.)        410 

Notes  asd  Briefs. 

Injunction;  against  breach  of  contract    83^ 

Against  a  nuisance  maintained  by  a  mnnid- 
pal  corporation;  drainage  generally;  drainage 
into  watercourse;  docks  and  navigation;  market- 
houses  and  buildings;  railroads  and  other  usee 
of  streets;  cemetery;  public  urinals^  801 

INNKEEPERS. 

An  innkeeper  is  liable  for  the  death  of  a  per- 
son who  while  sick  is  driven  out  into  a  storm 
without  adequate  covering,  and  left  for  about 
half  an  hour  in  a  stream  of  melting  ice  and 
snow,  where  he  falls  from  inability  to  stand 
on  his  feet,  and  it  was  reasonable  'to  suppose 
that  death  might  follow  such  sudden  exposure 
in  his  condition.    McHugh  y.  Sehlosser  (Pa.) 

574 

INSANE  PERSONS.    See  Daxaoks,  11; 

I17GOMPBTENT  PSRSOHS. 

INSOLVENCY.  See  also  Conflict  op 
Laws,  8-5;  Corporations,  5-7;  SktOff 
and  countbrglaih,  4,  6;  taxes,  4. 

1.  An  assignee  for  creditors  who,  under  the 
advice  of  his  own  counsel  and  after  consulta- 
tion with  and  by  the  consent  of  counsel  em- 
ployed by  a  creditor,  compromises  suits  affect- 
ing the  trust  estate,  is  not  chargeable  by  thai 
creditor  with  lack  of  good  faith  and  proper 
diligence  which  will  render  him  liable  for  as- 
sets which  upon  the  compromise  the  creditors 
suing  are  allowed  to  retain  under  attachment. 
LoueheimerY.  Weil(N,0.)  578 

2.  A  deed  in  trust  for  the  benefit  of  creditors 
▼esis  the  title  of  personal  propertv  in  the  trus- 
tee, under  Md.  Code,  art.  10,  §  205,  when  tbe 
deed  is  recorded  and  the  bond  filed  in  tbe 
county  in  which  the  grantor  resides;  and  such 
title  is  not  affected  by  the  fact  that  the  bond  is 
not  filed  in  another  county  in  which  real  estate 
of  the  grantor  is  located.  Fidelity  dJ>.  Oo.  y. 
Edines  (Md.)  653 

NOTBS  AND  BbIKFS. 

See  also  Conflict  of  Laws;  Set-Off  anv 
Counterclaim. 
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Insolvency;  right  of  assignee  of  creditors  to 
compromise  claims;  statutory  provisions.   578 

INSURANCE.     See  also   Eyidekcb,   18; 
Plbadthg,  8;  Tbial,  7. 

1.  Although  there  is  no  statutory  authoritv 
for  the  Guarantee  and  Accident  Lloyds,  which 
is  a  voluntary  association,  unincorporated,  to 
transact  business  without  a  license,  a  person 
who  as  its  agent  assists  it  in  doing  so  is  not 
guilty  of  any  offense  under  Ga.  act  Oct.  24, 
1887,  to  regulate  the  business  of  insurance, 
since  that  act  applies  only  to  incorporated 
companies.    Fort  v.  State  (€^.)  86 

2.  A  member  of  a  mutual  benefit  society  is 
personally  liable  for  assessments  regularly 
made  during  his  membership,  although  there 
is  no  express  promise  on  his  part  to  pay  them, 
where  his  certificate  recites  that  it  is  in  consid- 
eration, among  other  things,  of  his  payment  of 
such  assessments,  althoui^h  it  is  made  on  the 
express  condition  of  forfeiture  of  all  his  rights 
and  that  the  contract  shall  be  null  and  void  if 
he  fails  to  pay  any  assessment  when  due.  El- 
lerhe  v.  Barney  (Mo.)  485 

8.  The  assumption  of  parental  relations, 
although  without  any  legal  obligation,  by  a 
man  who  sends  a  girl  to  school  and  pays  her 
expenses,  is  sufQcient  to  give  her  an  insurable 
interest  in  his  life,  so  as  to  sustain  a  policy 
which  he  procures  and  assigns  to  her.  Car- 
penter V.  United  States  L.  Ins.  Co.  (Pa.)     671 

4.  A  simple-contract  creditor  has  an  insur- 
able interest  in  a  building  belonging  to  the 
estate  of  his  deceased  debtor,  which  may  be 
subjected  to  his  debt  because  the  personal 
property  is  insufficient  to  pay  the  debts  of  the 
estate.     Creed  v.  Sun  F%re  Office  (Ala.)       177 

5.  A  threshing-machine  is  not  "in  use*' 
within  the  meaning  of  an  insurance  policv 
covering  the  property  * 'while  not  in  use,'* 
when,  not  havins  been  used  for  about  two 
weeks,  it  is  haulea  near  a  farmhouse  and  left 
standing  there  preparatory  to  its  intended  use 
a  few  days  later,  and  where  the  fire  was  not 
caused  by  any  hazard  incident  to  its  actual  use 
or  operation.  Minneapolis  Threshing- Mack, 
Co.  V.  Firemen's  Ins,  Co.  (Minn.)  576 

6.  The  words  ''  vacant  or  unoccupied,"  in 
an  insurance  policy,  must  be  construed  with 
respect  to  the  use  and  adaptability  of  the  build- 
ing insured.  Limburg  v.  Qerman  F,  Ins.  Co. 
(Iowa)  99 

7.  Both  conditions  need  not  be  shown  in 
order  to  avoid  a  policy  of  insurance,  under  a 
clause  making  it  void  when  "vacant  or  unoccu- 
pied." Id. 

8.  An  old  counter  not  intended  to  be 
moved,  but  left  for  sale  in  an  insured  building 
on  removal  of  the  tenant,  who  had  used  it  for 
a  cigar  store  and  factoiy,  and  a  few  bottles 
and  jugs  of  liquor  stored  there  under  an  ar- 
rangement with  him  without  the  knowledge 
of  the  owner  of  the  building,  do  not  constitute 
an  occupancy  of  the  building  where  the  owner 
is  seeking  another  tenant  Id, 

9.  Altering  or  repairing  a  building  does 
not  constitute  occupancy  within  the  meaning 
of  an  insurance  policy  which  provides  that 
mechanics  may  be  employed  for  a  certain  num- 
>»er  of  days  in  such  work. 

23  L.  R.  A. 


10.  Partition  of  the  property  among  the 
devisees  of  the  insured  effects  a  change  in  the 
"interest,  title,  or  possession"  within  the  mean- 
ing of  a  clause  in  an  insurance  policy  avoiding 
the  contract  if  such  change  occurs.  Trabtie  v. 
DweUing-House  Ins.  Co.  (Mo.)  719* 

11.  A  clause  making  the  "entire  policy  void 
in  case  of  breach  of  condition  in  any  respect"^ 
will  not  make  the  policy  indivisible  so  as  to 
preclude  any  recovery  on  it,  although  but  one 
premium  is  paid,  in  case  it  is,  for  convenience, 
made  to  cover  different  kinds  of  property 
which  are  separately  valued*  and  a  condition 
is  broken  aa  to  one  kind.  Id. 

12.  An  insurance  company  cannot  avoid  a 
policy  under  a  stipulation  that  it  shall  be  void 
if  the  interest  of  the  insured  be  other  than  the 
unconditional  and  sole  ownership  of  the  prop- 
erty, and  because  such  interest  was  not  trulv 
stated,  where  true  and  full  statements  of  such 
interest  were  made  to  its  agent  who  know- 
ingly and  intentionally  wrote  down  false  an- 
swers.    Creed  v.  Sun  Fire  Office  (Ala.)  17T 

18.  A  waiver  of  proofs  of  loss  under  a  policy 
upon  a  building,  made  by  an  adjuster  sent  by 
the  same  company  to  adjust  a  loss  upon  the 
contents  of  such  building,  under  a  policy  held 
by  a  firm  of  which  the  holder  of  the  former 
policy  was  a  member,  is  binding  upon  the  com- 
pany, in  the  absence  of  notice  to  the  insured 
of  any  limitation  upon  the  authority  of  such 
adjuster.    Slater  v.    Capital  Ins,  do.  (Iowa) 

181 

Notes  kstd  Bruifs. 

Insurance;  construction  of  policy.  576 

Insurable  interest  in  property.  171^ 

Insurable  interest  in  life.  671 

Change  of  title.  720 

Liability  of  member  of  benefit  society  ta 
action  for  assessment.  485 

INTERVENTION.    Bee  Action  ob  Suit, 
6;  Rbceiybbb,  5, 

INTOXICATING  LIQUORS.    See  also 

CONBTITUTIONAL  LaW,  7,  8. 

Notes  and  Brieps. 

Intoxicating  liquor;  legislative  regulation  of 
business  in.  412 

INTOXICATION.    See  Carrtebs,  8,  9;. 
Nbqliokiicb,  1;  Railboads,  8. 

IRON   HALL.    See  Behevolent  Socie- 
ties. 

JAO  CURE.    See  Cbihinal  Law,  4. 

JUDGE.    See  Pbohibition. 

JUDGMENT.    See  also  Evidence,  7;  Gab- 
NisHMENT,  5;  Set-Off  aivd   Counteb- 

OLAIM,  9. 

1.  Collusion  and  agreement  between  the 
parties  to  an  action  for  divorce,  as  to  the  judg- 
ment to  be  rendered,  does  not  affect  the  juris- 

diction  or  render  the  judgment  entered  void. 

Id,  I  Rs  EUis^s  Appeal  (Minn.)  287 
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Judicial  Sals;  Justice  of  the  Pbacb. 


2.  A  deci<iioD  tbat  the  owner  of  impfove- 
ments  on  school  lands  which  have  not  been 
appraised  as  required  by  law  cannot  have  an 
injunclion  against  the  consummation  of  the 
sale  of  the  lands  to  the  highest  bidder  until 
be  has  been  paid  for  his  improvements,  be- 
cause he  has  two  other  remedies,  one  of  which 
is  to  sue  the  purchaser  of  the  lands  for  the 
▼alue  of  the  improvements,— must  be  held 
conclusive,  in  a  subsequent  suit  between  the 
parties  in  interest,  of  the  right  of  the  owner 
of  the  improvements  to  bring  an  action  for 
their  value  against  such  purchaser,  the  parties 
In  the  two  suits  being  identical  except  for  the 
omission  in  the  latter  suit  of  the  officers  against 
whom  the  injunction  was  soucfht,  but  who 
were  not  parties  in  interest.  Wilkes  ▼.  Datiet 
(Wash.)  103 

8.  A  Judgment  against  the  former  owner 
after  a  forfeiture  of  land  under  W.  Va.  Code 
1868,  chap.  81,  §  84,  for  nonentry  in  the  as- 
sessor's land  books,  is  not  a  lien  on  the  land, 
since  the  title  is  vested  in  the  state  upon  a  for- 
feiture by  the  mere  force  of  the  statutes. 
Wiant  V.   flay«(W.  Va.)  88 

4.  The  docket  entry  of  a  judgment  against 
Edward  Davis  is  not  constructive  notice  tbat 
there  is  an  incumbrance  against  either  E.  A. 
Davis  or  Edward  A.  Davis,  and  does  not  af- 
fect the  rigbis  of  a  person  who  has  no  notice 
of  the  actual  identity  of  Edward  Davis  and 
the  Judgment  debtor.    DavU  ▼.  Bleeps  (Wis.) 

818 

6.  An  order  made  by  a  Justice  of  the  peace 
upon  a  garnishee  in  a  proceeding  in  attach- 
ment, after  service  of  notice  upon  him  and  the 
rendition  of  Judgment  for  the  plaintiff,  to  pay 
the  money  owing  by  him  to  the  defendant  into 
court,  presupposes  a  finding  that  the  garnishee 
is  so  indebted,  and  cannot  be  collaterally  at- 
tacked on  the  ground  that  the  transcript  fails 
to  show  that  such  finding  had  been  made. 
Root  V.  Datis  (Ohio)  445 

6.  The  Judgment  of  a  state  court  against  a 
receiver  appointed  by  a  federal  court  is  con- 
clusive as  to  the  existence  and  amount  of  the 
claim,  but  the  time  and  manner  of  its  pavment 
must  be  controlled  by  the  court  appointing 
th  e  recei  ver.  Lillingh  am  y.  Hawk\p,0,  App. 
5th  C.)  617 
Of  other  state. 

7.  A  Judgment  of  a  sister  state  is  entitled 
to  the  same  faith  and  credit  tbat  it  has  in  the 
fitate  where  rendered.  Grumlish  ▼  Central 
Improv.  Co.  (W.  Va.)  120 

8.  And  it  can  be  reviewed  only  so  far  as  the 
Jurisdiction  to  render  it  is  concerned.  Id, 

9.  When  rendered  without  service  of  pro- 
cess in  any  manner,  and  without  appearance, 
it  is  void.  Jd. 

10.  A  Judgment  in  garnishment  obtained  n 
another  stale  to  defeat  the  exemption  laws  of 
the  state  in  which  the  debtor  resides  is  not 
Talid  in  the  state  of  his  residence,  in  which 
fluch  garnishment  to  defeat  his  exemption  is 
made  unlawful  by  statute.  Singer  Hfg.  Co.  v. 
Fleming  (Neb.)  210 

11.  A  determination  upon  a  direct  proceed- 
ings hy  the  court  of  last  resort  of  the  state, 
that  the  trial  court  had  jurisdiction  to  enter  a 
decree  of  adoption,  must  be  given  full  faith 
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and  credit  in  courts  of  another  state,  which 
will  preclude  impeachment  for  inegolarittes. 
Van  Matre  v.  Sankey  {hi)  665 

12.  The  jurisdiction  of  proceedings  for  the 
adoption  of  a  child  in  another  stale  cannot  be 
attacked  collaterally  on  the  ground  that  the 
adopting  parent  had  only  a  lemporaiy  resi- 
dence in  that  state,  where  this  question  was 
passed  upon  by  the  court  in  the  adoption  pro- 
ceedines,  and  also  on  subsequent  petition  to 
set  aside  the  decree  of  adoption.  Jd. 

18.  The  character  of  a  proceeding  for  the  rev- 
ocation of  an  adoption  is  not  so  summary  as 
to  prevent  the  decision  from  bein/s^  conclusive 
upon  the  rights  of  the  parties  in  the  courts  of 
another  state,  if  all  the  parties  interested  were 
before  the  court,  and  with  every  material  fact 
before  it  the  court  proceeded  to  adjudicate  the 
questions  raised  upon  their  merits.  Id. 

14  The  fact  thai  a  child  adopted  was  not 
personally  present  in  court  or  notified  of  the 
proceeding,  where  this  is  not  required  by  stat- 
ute, will  not  be  ground  for  collateral  attack  on 
the  decree  of  adoption,  in  another  state.      Id, 

16.  The  Jurisdiction  of  a  court  in  another 
state  to  hear  an  appeal  cannot  be  collatenlly 
questioned,  where  it  rendered  a  Judgment  of 
affirmance  on  the  appeal.  Id, 

Of  divorce. 

16.  The  validity  of  a  divorce  cannot  be  col- 
laterally attacked  by  parties  who  volaniarily 
appear  and  submit  to  the  Jurisdiction,  on  the 
ground  that  neither  of  the  parties  was  subject 
to  the  Jurisdiction  of  the  court,  altboug:h  tbe 
divorce  might  not  be  effectual  to  protect  them 
as  against  ibe  stake.    Be  BUi^s  Appeal  (Minn.) 

2b7 

17.  That  the  wife  was  Induced  to  bring  an 
action  for  divorce  by  persuasion,  ill  treatment, 
and  threats  by  the  husband  tbat  he  would  con- 
tinue such  ill  treatment  unless  she  brought  the 
action,  does  not  affect  the  validity  of  the  judg- 
ment, in  a  collateral  proceeding.  Id. 

18.  That  an  action  was  tried  in  a  county 
other  than  that  declared  by  statute  the  proper 
county  for  its  trial  does  not  go  to  the  jurisdic- 
tion. I± 

19.  A  cause  of  action  for  divorce  in  favor  of 
the  husband  on  the  ground  of  the  wife's  adul- 
tery is  not  barred  by  fnilure  to  set  it  up  a^  a 
defense  to  a  suit  bv  the  wife  for  a  separata 
maintenance,  in  which  she  obtains  a  decree. 
WatU  V.  Watts  (Mass.)  187 

KOTBS  AKD  BbIBF^ 

See  also  Husband  Aza>  Wifb;  Sbt-Off  akd 
Counterclaim. 

Judgment;  incorrect  name  in  docket  819 
JUDICIAL  SALE.    See  Adybbbb    Poe- 

8B88I0N;  £X1BCUTI0H. 

JUSTICE  OF  THE  PEACE. 

Actions  for  penalties,  which  are  excluded 
from  the  jurisdiction  of  a  Justice  of  tbe  peace, 
do  not  indude  an  action  by  a  discharged  em- 
ploy§  for  wages,  in  which  he  is  entitled  to  re- 
cover, under  the  statute,  for  wages  after  his 
discharge  up  to  the  day  of  payment,  as  the  ad- 


diUonal  aroounlfs  Id  Ae  nature  of  exemplary 
damages,  rather  than  a  statutory  penalty. 
Ltep  V.  8t.  Louu,  I.  M.dbB.IL  Co.  (Ark.)  264 

KINDRED.    See  Definitionb,  9L 

LABOR  UNION.    See  Tbademabk. 

LANDLORD  AND  TENANT.    See  also 
Contracts,  7,  8. 

1.  An  implied  coyenant  of  a  lessor  of  the 
lower  part  of  a  building,  to  make  such  repairs 
on  the  upper  portion,  not  leased,  as  may  be 
necessary  lor  the  protection  of  the  enjoyment 
of  the  lessees  of  the  lower  portion,  cannot  be 
raised  by  the  fact  that  the  lessee  expressly 
covenants  to  make  certain  extraordinary  re- 
pairs and  alterations  in  the  portion  leased  for 
the  accommodation  of  bis  business.  J^ne»  v. 
MilUaps  (Miss.)  165 

2.  The  lessor  of  the  lower  story  of  a 
buildine.  retaining  the  upper  story  in  nis  own 
possession  and  use,  is  not  bound  by  an  implied 
covenant  to  make  any  repairs  on  the  upper 
portion  of  the  building,  in  the  absence  of  de- 
ceit, misrepresentation,  or  fraud.  M, 

Notes  akd  BBnEFSi 

Landlord  and  tenant;  as  to  sale  or  mort- 
gage of  crops  by,  see  EifBLEMiorTS. 

Effect  of  death  on  contract  of.  707 

Liability  of  landlord  as  to  condition  of  part 
of  premises  not  controlled  by  tenant;  eleva- 
tors; common  entrance,  passway,  and  yard, 
and  access:  halls  and  stairways;  fire  escapes; 
sidewalk;  walls;  falling  articles;  light  and 
air;  nuisances;  roof  used  in  common;  water 
from  roof;  water,  pipes,  and  plumbing  con- 
trolled by  landlord;  water,  pipes,  and  plumb- 
ing used  by  other  tenants;  water  supply.    155 

LEASE.    See  Raiuloads,  L 

LEGISLATIVE        JOURNALS.     Bee 

Statutes,  Notes  and  Bbikfs. 

LEGISLATURE.    See   also    Coitrts,    1; 
Quo  WARRAirro;  Writ  and  Procesb,  1. 

The  senate  of  New  Jersey  is  not  a  perma- 
nent, continuous  body,  such  that  the  old  or 
hold-over  members  are  entitled  to  pass  upon 
the  title  of  the  newly  elected  members,  but  the 
latter  are  entitled  to  enter  the  body,  since  the 
coDstitntion  appoints  a  day  on  which  "the  two 
houses  shall  meet  separately,"  imposing  the 
duty  fji  yearly  organization,  and  also  provides 
that  the  senate  shall  be  composed  of  "one  sen- 
ator from  each  county,"  thus  entitling  each 
senator  to  a  voice  in  all  proceedings.  Attomey- 
Oeneral,  WerU,  v.  Bogen  (N.  J.  Bup.)        854 

NoTBB  Aim  Bribfb. 

Legislature;  organization  of;  de  facto,    856 

Power  of,  to  make  a  statute  contingent  on 
Approval  by  vote  of  the  people.  118 


KllfDRSI>-pLLOTDA. 


807 


Utters.  Sec  witnessei. 

83L.R.A. 


LEVT   AND   SEIZURE.    See  also  At> 

TACHMBNT. 

1.  The  right  of  the  former  owner  of  land 
forfeited  for  nonentrr  on  the  assessor's  land 
books,  to  the  excess  oi  the  proceeds  after  pay- 
ing taxes,  interest,  and  costs,  which  Is  accorded 
to  him  by  W.  Va.  Const,  art.  13.  §  5.  is  per- 
sonal property  liable  to  the  lien  of  ^  fieri  facioM 
and  to  recovery  by  his  creditors  if  transferred 
in  fraud  of  them,  although  it  has  a  merely  po- 
tential existence,  since  the  law  requires  sale  of 
the  land  and  gives  him  a  right  to  tiie  surplus  if 
any.     Wiant  v.  Bay%  (W.  Va.)  83 

2.  Annual  crops  which  are  the  product  of 
industry  and  care,  sown  by  the  owner  of  the 
soil,  are,  while  growing  and  immature,  per- 
sonal property  subject  to  attachment  and  sale 
for  his  debts.     PoUay  ▼.  Johman  (Kan.)      258 

Notes  Aim  Briefs. 

Levy;  crops  as  personal  property  for  the 
purpose  of  levy  and  sale;  ^neral  doctrine; 
sufflciencv  of  sheriff's  possession;  possession  of 
the  purchaser;  crops  held  upon  shares;  (a) 
tenants  in  common;  (6)  husband  and  wife;  {p) 
cropper's  share;  ((Q  landlord  and  tenant;  {e) 
state  decisions.  258 

What  expectant  and  contingent  interests  in 
real  property  are  subject  to  attachment  or  levy 
on  execution;  general  rule;  interest  of  an  heir 
in  his  ancestor's  lands;  reversions,  remainders, 
and  executory  devises;  right  of  dower;  ten- 
ancy by  curtesy  initiate.  642 

LICENSE.    See  also  Railroads,  6,  6. 

A  license  coupled  with  an  interest  is  irrevo- 
cable.   OUicago  db  I.  Coal  R.  Oo.  v.  Ball  (Ind.) 

281 

Notes  ahd  Briefs. 

See  also  Negligence. 

License;  of  racing.  625 

LIENS.    See    Execution;   Judgment,   8; 
LnnTATiON  OF  Actions,  8. 

LIMITATION  OF  ACTIONS. 

1.  Neglect  for  more  than  twenty -five  years 
to  make  an  application  for  the  setting  aside  of 
an  order  of  naturalization  is  fatal  to  the  appli- 
cation.   Be  MeGarran  (N.  T.  C.  P.)  885 

2.  A  mortgage  is  a  specialty  within  Ohio 
Rev.  Stat,  g  4980,  limiting  the  time  for  an  ac- 
tion upon  a  specialty  to  fifteen  years,  and  an 
action  for  foreclosure  is  not  for  the  recovery  of 
real  property  within  §  4977,  giving  twenty -one 
years  for  such  actions.  Kerr  v.  Lydecker 
(Ohio)  842 

8.  The  statute  of  limitations  has  no  applic»> 
tion  to  bar  a  lien  for  purchase  money  reserved 
in  a  conveyance  of  land,  though  action  on  a  note 
given  for  such  purchase  money  be  barred  so  as 
to  defeat  its  collection  out  of  other  property  of 
the  debtor.    Etans  v.  Johnson  (W.  Va.)     787 

Notes  and  Bbibf& 

Limitation  of  actions;  on  mortgage.         842 


LLOTDS.    See  Insurance,  1. 
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Local  Oftiob— Militia. 


OPTION.    See  Cokbtitctional 
Law,  1. 

LUNATICa 

NOTBB  AKD  BbIBFS. 

*  Lnnatics;  constUutional  right  to  Dotice  of 
lunacy  proceediDgs,  Bee  Conbiitutional  Law. 

MAILS.    See  Eyidsnob,  24. 

MANDAHU& 

Mandamus  will  not  lie  to  compel  official  ac- 
tion by  tbe  governor,  wbelber  tbe  act  is  of  tbe 
kind  regarded  as  ministerial  or  otherwise,  un- 
der const ilut ion al  provisions  that  the  three  de- 
partments of  the  government  shall  be  distinct, 
and  that  neither  branch  can  interfere  with  the 
datiea  of  the  others.  State,  MM,  v.  Stone 
(Mo.)  194 

MARRIED  WOMEN.  See  Hubbaio)  asd 
WnrB,  KoTKs  and  Briefs. 

MASONS.  See  Associations;  Chabitieb; 
Injunction,  8,  4. 

MASTER  AND  SERVANT.  See  also 
Conspiracy,  2-4;  Conbtitdtional  Law, 
15,  17-19;  EviDKNCE,  8;  JusncB  of  the 
Peace. 

1.  Disobedience  by  a  brakeman  of  the  com- 
pany's rules,  which  contributes  to  an  injury  re- 
ceived by  him,  will  constitute  contributory 
negligence,  although  his  diBobedience  was  with 
the  knowledge  and  consent  of  the  conductor 
of  the  train.  Atehieon,  T.  d  B.  R  R  Co.  v. 
Beeeman  (C.  C.  App.  8th  C.)  768 

2.  The  rule  applicable  to  railroad  companies, 
requiring  them  to  inspect  cars  of  other  com- 
panies used  for  transporting  freight,  before 
permitting  their  employes  to  handle  them,  is 
not  applicable  to  companies  or  persons  on 
whose  sidings  loaded  cars  are  delivered  for  the 
purpose  of  permitting  them  to  unload  the 
freight  McMuUen  v.  Oamegie  Broe.  d  Go, 
(Pa.)  448 

8.  A  clerk  or  salesman  employed  by  the  year 
in  a  retail  store,  without  any  agreement  for 
Sunday  labor,  cannot  be  discharged  for  refusal 
to  attend  the  store  during  certain  hours  on 
Sunday  to  protect  the  goods  while  people  are 
passing  through  it  to  a  postofflce  in  the  rear, 
although  he  has,  before  makine  the  present 
contract,  been  in  the  habit  of  giving  such  Sun- 
day services  while  employed  in  the  store.  Van 
Winkle  v.  Satterfield  (Ark.)  868 

4.  A  railroad  company  is  not  liable  for  the 
malpractice  of  physicians  or  the  carelessness 
of  attendants  at  a  hospital  maintained  as  a 
charitable  enterprise  by  contributions  of  tfie 
company  and  small  sums  deducted  monthly 
from  the  wages  of  its  employes.  Union  P. 
R.  Co.  V.  ArOit  (C.  C.  App.  8th  C.)  581 

5.  A  reform  school  under  the  control  and 
oversight  of  the  legislature,  which  is  an  agency 
of  the  state  and  maintaiued  by  taxation  and 
state  aid,  is  not  liable  to  an  action  for  damages 
for  negligent  or  malicious  injuries  to  an  inmate 
by  its  servants  or  employes.  Wilhameon  v. 
LouiitdUe  Induettial  School  of  Btform  (Ey.) 
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KOTBB  AND  BBIBF& 

Master  and  servant;  duty  to  f nmfdi  lalb 
place  for  work.  76S 

Liability  of  charitable  institatioii  for  n^ 
genoe.  wf^ 

Wrongful  discharge  of  serraiik  8j& 

MAXIMS. 

1.  Damnum  abeque  injuria.  BuH  t.  Fort 
Street  Union  Depot  Co,  (Mich.)  892;  Hickman 
V.  Kantae  City  (Mo.)  658;  Leaxe  DitL  H^.  9  v. 
Farrner  (Cal.)  888 

2.  Omnia  pnesumuntur  legitime  facta  do- 
nee probetur  in  contrarium.  PeopU,  Copcuti^ 
V.  Ton)cen  Bd.  of  Health  (K.  Y.)  481 

8.  Qui  facit  per  alium.  State,  Bodd,  v. 
Stone  Ulo.)  194 

4.  Qui  sentit  commodum,  sentire  debit  et 
onus.     Chicago  A 1.  Coal  B.  Co.  v.  HaU  (Ind.) 

231 

5.  Stare  decisis  et  non  quieta  movere.  An- 
deraon  v.  Chicago,  St.  P.  If.  <fe  O.  J2.  Cfe.  (Wis.) 

2(^ 

Notes  and  Briefs. 

Maxim;  who  shall  bear  loss  as  between  in- 
nocent persons.  589 

MENTAL  ANGUISEL    See  DAiCAesB,  la 

MERCANTILE  AGENCY. 

1.  A  mercantile  agency  is  not  liable  for 
damages  for  a  false  report  made  by  a  sulMgeDt 
whose  em  ploy  me  mis  contemplated  by  tbe  con- 
tract of  sut>scription,  under  which  tbe  agency 
merelv  agrees  to  transmit  tbe  information  ob- 
tained by  such  subagent,  where  it  has  exer- 
cised due  care  in  the  selection  of  such  sub- 
agent,  sinoe  the  latter  is  the  airent  of  the 
subscriber.  Dun  y.  City  Nat  Sank  (CL  C. 
App.  2d  C.)  e87 

d.  A  mercantile  agency  which  agrees  to 
transmit  information  to  sub6cril>ers  who  may 
wish  to  contract  with  outside  parties,  under  a. 
condition  that  it  is  not  to  be  responsible  for 
loss  by  the  negligence  of  subsgents  and  in  no 
manner  guarantees  the  actual  verity  or  correct- 
ness of  the  information  given,  is  not  liable  to  a. 
subscribing  bank  for  loss  upon  conimerrial 
paper  bought  by  it  in  reliance  upon  Informa- 
tion furnished  by  one  of  its  subagents  as  to  a. 
party  to  such  paper,  although  such  aippnc, 
being  connected  in  business  with  such  party, 
knowingly  gave  false  information,  and  nuch 
bank  purchased  the  paper  in  reliance  ibereon. 

Id. 

Notes  and  Briefs. 
Mercantile  agency;  fraud  by  agent  of.     68T 

MILITIA. 

1.  Military  officers  are  within  the  proTfrioQ» 
of  the  Kansas  constitution  forbidding  tbe  legis- 
lature to  create  any  office  the  tenure  of  which 
is  longer  than  four  years.  Lewie  t.  LewMiuff 
(Kan. )  blO 

2.  The  governor  has  power  to  disband  and 
muster  out  any  company  of  the  national  guard 
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mt  any  time,  under  1  be  Kansas  coDEtltution  and 
Kan.  Sesfi.  Laws  1885,  chap.  142,  although  the 
time  of  enlistment  of  the  members  has  not 
expired.  IcL 

XOKEY  IN  COURT.    See  Tazbs,  13. 

JIONOPOLY.    See  Coittracts,  11,  Kotes 
AND  Brikfb. 

JIORTGAOE.    See  also  Appeal  akd  Er- 
ror,   16;  EVIDEKCB.    21:    GARNIBHHBirr, 

4;  Limitation  of  Actions,  2. 

1.  A  contingent  remainder  may  be  charged 
by  a  deed  of  trust  under  a  statute  authorizing 
*'any  interest  or  claim  to  real  estate"  to  be  dia- 
T)oscd  of  by  deed  or  will.  Young  t.  Young 
<Ya.)  6i2 

2.  The  purchaser  of  land  mortnged  to 
secure  notes  the  character  of  which  u  not  de- 
acribed  in  the  mortgage,  who  pays  his  money 
upon  payment  to,  and  satisfaction  of  the  mort- 
gage by,  the  one  whom  the  record  shows  to  be 
owner  of  the  mortgage,  without  notice  of  the 
rights  of  any  assignee,  and  upon  the  assurance 
that  the  notes  are  stiU  owned  by  the  mort- 
^gee,  takes  free  from  any  claim  of  the  as- 
signee, aUhougb  the  notes  are  not  produced  or 
aurreodered.     Vann  v.  Marburg  (Ala.)       826 

8.  A  mortgagee  of  prsonal  property  in  pos- 
session after  condition  broken  is  the  legal 
owner  entitled  to  retain  the  possession,  subject 
to  a  liability  to  account  for  the  surplus  of  its 
▼alue  after  the  patisfactlon  of  his  own  claim. 
£oot  ▼.  Davis  (Ohio)  445 

4.  Taking  p6s8ession  of  mortgaged  chattels 
•nd  selling  them  at  once  is  authorized  by  a 
chattel  mortgage  which  provides  that  the 
mortgagee  msy  take  possession  and  sell  when- 
ever he  '*shal)  choose  to  do  so."— especially 
when  the  statute  provides  that  the  mortgagee 
is  entitled  to  possession  in  the  absence  of  stipu- 
lation to  the  contrary, — notwithstanding  the 
fact  that  the  mortgage  is  given  to  secure  notes 
which  are  payable  at  different  times  in  the 
future.    BobUan  v.  Gray  (Iowa)  780 

Notes  asb  BRisFa 

Mortgage;  of   future   crops,    see   Emblb- 

MKMTB. 

See  also  LnoTATioH  ot  Actions. 

Mortgage:  effect  of  "danger,"  "safety,*  or 
^'insecurity'*  clause  in  a  chattel  mortgage: — 
right  to  interfere  with  third  persons;  effect  of 
tfl£:ing  possession;  how  far  right  Is  without 
control;  effect  of  malice;  facts  which  Justify 
taking  possession;  selling;  construction  of  dif- 
ferent provisions  and  circumstances;  other 
rights  conferred.  780 

■rUNICIPAL  CORPORATIONS.  See 

also  Action  or  Suit,  1;  Boundaries; 
CoNSTrrnTTOWAL  Law,  1,  6;  Hiohwats, 
7;  YoTEBB  AND  ELBcnoNB^  2;  Watbrs^ 
1-8. 

1.  The  aonual  election  for  mntilcipal  offi- 
cers is  a  general  election  within  the  meaning 
of  a  constitutional  and  statutory  provision  au- 
thorizing the  submission  of  the  question  of  re- 
organization, whaie  the  elections  are  daasified 

d8L.R.A. 


only  as  general  and  special.    People,  Wettt,  v. 
Berkeley  (Cal.)  888 

9.  An  ordinance  prohibiting  the  throwing 
of  fish  or  offal  into  a  river  is  void  for  lack  or 
jurisdiction,  where  the  boundary  of  the  mu- 
nicipality is  the  low-water  line  of  the  river. 
mate  V.  Eaaon  (N.  C.)  620 

8.  A  contract  by  a  city  to  pay  an  annual 
rental  for  the  use  of  water  hydrants  and  elec- 
tric lights  is  a  contracting  of  indebtedness 
within  the  meaning  of  a  oonstitutiooal  limita- 
tion, when  the  city  is  already  indebted  beyond 
the  prescribed  limit,  although  the  usual  and 
legal  income  from  taxation  and  otherwise 
would  be  sufficient  to  pay  all  the  current  ex- 
penses including  such  rental  Beard  v.  Hop- 
kiimilU  (Ey.)  403 

Notes  and  Briefs,  i 

Municipal  corporations;  boundary  ot,  on 
navigable  waters,  see  Boxtkdart. 

See  also  Hiohwats;  Injukction;  Towns. 

Municipal  corporations;  what  constitutes  an 
indebtedness  within  the  meaning  of  constitu- 
tional and  statutory  restrictions  of  municipal 
indebtedness:— in  general;  must  be  voluntary; 
future  indebtedness;  future  payments;  current 
expenses  and  indebtedness  papable  out  of  cur- 
rent revenues:  change  of  form  of  indebtednesa: 
estimate  of  amount  402 

NABOB.    See  also  Judoicent,  i. 

Notes  and  Brirfb. 
Name;  effect  of  omitting  initial  819 

NATIONAL  BANKS.    See  Banks,  6. 

NATIONAL  GUABD.    See  Militia. 

NATURALIZATION.  See  Aliens;  Lim- 
itation OF  AOTIONB,  1. 

NEGLIGENCE.  See  also  Bailvbnt,  8; 
Carriers,  5,  7,  10:  Elsvators;  Evi- 
dence, 15-18,  23;  FiRB;  Hiohwats,  5, 
6;  Railroads,  8,  4,  8-15. 

1.  If  intoxication  contributes  to  an  Injury  as  a 
proximate  cause  thereof,  it  is  a  complete  bar  to 
any  action  for  any  damages  sustained  in  con- 
sequence of  it.  Fieher  y.  Weet  Virginia  d 
P.  R  Co.  (W.  Va.)  768 

2.  The  negligence  of  the  driver  of  a  private 
carriage  is  imputable  to  a  woman  of  the  age 
of  discretion  who  voluntarily  rides  with  him. 
Mullen  T.  Owoeeo  (Mich.)  688 

Notes  and  Briefs. 

See  alio  Masteb  and  SsRyANT. 

Negligence;  toward  licensee  or  trespasser. 

558 

Liability  for  want  of  caie  to  person  who  is 
negligent.  777' 

In  respect  to  the  use  of  fire.  615* 

Contributory,  effect  at  168 

NOTICE.  See  Carriers,  1,  2;  Evidenos, 
84;  Insurance,  12;  Real  Propertt. 
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XrUISANCES.  8m  also  AonoN  or  Suit, 
5;  Constitutional  Law,  11;  Eionent 
Domain,  5;  Highways,  1;  Injunotion, 
6,  7;  Municipal  Cobposationb»  2. 

1.  A  dam  erected  in  a  floatable  stream  to 
furnish  power  to  operate  a  mill  useful  to  the 
public,  UDder  authority  duly  had  from  a  county 
court,  is  not  a  public  nuisance,  though  without 
sluice  and  though  it  obstruct  navigation. 
WatU Y.  N(niolh  AW,  R,  Go.  (W.  Va.)       674 

2.  The  fact  that  a  dam  was  made  when  the 
water  of  a  stream  was  clean  and  pure  will  not 
prevent  its  abatement  as  a  nuisance  when,  bv 
the  growth  of  a  ciij  and  the  consequent  pol- 
lution of  the  water,  it  has  become  an  inevitable 
menace  to  the  public  health.  Tonken  Bd.  of 
MeaUk  V.  Copcutt  (N.  Y.)  485 

8.  A  pond  in  a  city  is  a  public  nuisance, 
where  foul  and  malarious  exhalations  arise 
from  the  stagnant  water  and  from  the  sides  and 
bed  as  the  water  is  drawn  off,  and  are  intensi- 
fied by  the  accumulation  of  filth,  which  no 
police  vigilance  can  keep  out  of  the  stream, 
and  which  the  dam  retains  and  holds.  Id. 

4.  Whoever  abates  an  alleged  nuisance,  and 
thus  destroys  or  injures  private  property  or  in- 
terferes with  private  rights,  whether  he  be  a 
public  officer  or  private  person,  unless  he  acts 
under  the  judgment  or  order  of  a  court  hav- 
ing jurisdiction,  does  it  at  his  peril;  and  when 
his  act  is  challenged  in  the  regular  judicial 
tribunals,  to  protect  him  it  must  appear  that 
the  thing  abated  was  in  fact  a  nuisance.  P^fopfe, 
Copeutt,  V.  Tonkeri  Bd,  of  Health  (N.  Y.)  481 

IS.  Boards  of  health  in  summary  proceedings, 
witiiout  hearing  the  owner  of  the  propertv, 
cannot  make  that  a  nuisance  which  is  not  in 
fact  a  nuisance,  and  have  no  jurisdiction  to 
make  any  order  or  ordinance  to  abate  an  al- 
leged nuisance,  unless  it  is  in  fact  a  nuisance. 

Id. 


Notes  and  BBisFa. 


Bee  also  Injunctiok. 
Nuisance;  abatement  of 
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OFFICERS.    See  also  Action  or  Suit,  1; 
Conbtitutional  Law,  12, 18;  Militia,  1. 

1.  A  mayor's  resignation  of  his  office,  to  take 
effect  on  a  certain  day,  which  is  more  than 
thirty  days  before  election,  creates  a  vacancy 
at  that  date,  within  the  meaning  of  Ohio  Rev. 
Stat,  g  1754,  providing  for  the  filling  of  vacan- 
cies which  have  occurred  more  than  thirty  days 
previous  thereto,  at  a  municipal  election,  al- 
though the  resignation  was  not  accepted  until 
less  tuan  thirty  days  before  the  election.  Better 
V.  8taU,  DurreU  (Ohio)  681 

2.  The  common-law  rule  that  resignation  of 
office  does  not  take  effect  until  acceptance  is 
not  in  force  in  Ohio  to  its  full  extent;  but  in 
that  state  a  resignation  without  acceptance 
creates  a  vacancy,— at  least  to  the  extent  of 
giving  jurisdiction  to  appoint  or  elect  a  suc- 
cessor, imless  otherwise  provided  by  statute. 

Id. 

8.  A  notice  by  the  governor  to  an  officer  of 
an  investigation  of  grounds  for  his  removal  is 
not  a  judicial  writ  which  must  be  in  the  name 
of  the  people,  nor  such  an  official  act  as  needs 
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authentication  by  the  ^reat  seal,— especislly 
when  directed  to  the  officer  who  is  in  char^ 
of  the  seal.  Attomey'6eneral,Rich,  v.  Joehtm 
(Mich.)  fiO» 

4.  An  express  constitutional  provision  for  the 
removal  of  officers  by  the  governor  for  gross 
neglect  is  not  nuUifled  by  the  fact  that  the 
power  of  impeachment  by  the  legislature  does 
not  extend  to  such  cases.  Id. 

ft.  Gross  neglect  for  which  members  of  the 
board  of  canvassers  may  be  removed  from 
office  may  exist  without  willful  misconduct, 
where  they  signed  grossly  incorrect  returns, 
without  examination,  having  turned  over  their 
preparation  to  an  irresponsible  clerk  having  no 
official  relation  to  the  canvass.  Id. 

6.  Canvassing  the  returns  of  an  election  is  a 
part  of  the  duty  of  the  secretary  of  state,  for 
gross  neglect  of  whicb  he  may  be  removed 
under  the  Michigan  constitution,  where  he 
is  one  of  three  officers  who  ex  ojldooooatitxitt 
a  board  of  canvassers.  Id. 

7.  An  office  is  held  only  during  thepleaeore 
of  the  appointing  power,  where  the  term  as 
fixed  by  statute  is  longer  than  the  oonatitation 
permits.    Letney,  Levelling  (Kjbui.)  610 

8.  Compensation  of  a  public  officer,  consist- 
ing of  a  per  diem  allowance  for  attendance 
during  the  entire  session  of  any  regular  meeting 
of  a  board,  is  not  "salsiy"  within  the  constitu- 
tional restriction  of  any  change  of  salaiy  dur- 
ing the  term  of  an  officer.  Qobreeht  t.  Ofa- 
dnnati  (Ohio)  609 

Notes  and  Briefs. 

Officers;  validity  of  proceedings  for  re- 
moval. 700 

Constitutional  prohibition  against  change  of 
salary  during  term  as  affecting  fees.  609 

Office;  necessity  of  an  acceptance  to  com- 
plete resignation;  distinction  between  public 
and  private  interests;  where  acceptance  ib 
unnecessary;  effect  of  statute  law;  what  a  suffi- 
cient acceptance;  incompatible  offices.        681 

OPTION.    Bee  Ooira!RACTB»  7,  8. 

PARDON.    See  Obdonal  Law,  L 

PARENT  AND  CHILD.  See  also  CoH* 
TBACT9, 1;  Descent  ahd  Dist&ibdtioh, 
8;  Judgment,  11-14. 

Notes  and  BRnEFB. 

Parent  and  child;  validly  of  adoption  in 
other  state.  667 

PARTNERSHIP.  See  also  Banzb»  8; 
Goodwill. 

NOTBB  AND  BrIS;^ 

Partnership;  goodwill  of  business  on  disso- 
lution. 7MS 

PAYMENT.  See  also  Accord  and  Satis- 
faction, Notes  and  Briefs;  Assign- 
ment, 1;  AssoBCPsrr;  Banks,  18;  Bills 
AND  Notes,  2;  Mortgags,  2;  Subroga- 
tion. 1. 

1.  Payment  of  a  debt  by  a  stranger  dis- 
charges the  debt  so  far  as  the  creditor  Is  con- 
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cerned  if  be  accepts  it,  and  alflo  as  to  the  debt- 
or if  he  ratifies  it.  Orumlish  y.  Central  Im- 
prav.  Oo,  (W.  Va.)  120 

2.  A  bank  recelTlDg  a  Dote  for  ooUectioD, 
which  accepts  in  payment  a  check  on  the 
owner  of  the  note,  does  .so  .at  its  own  risk,  in 
case  the  check  is  not  good.  Bank  cf  Antigo 
▼.  Union  TniMt  Co,  (HI.)  611 

PENALTIES.    See  C!oH8TiTunoHAL  Law, 

20;  JUBTIGB  OV  THB  FBAGB, 


The  trial  of  an  indictment  for  perjury  in  a 
civil  action  is  not  outside  the  jurisdiction  of 
the  court  because  the  civil  action  is  not  yet 
determined.    FwpU  ▼.  Eayt»  (N.  Y.)         880 

PETITION. 

Signatures  to  a  petition  which  are  cut  off  and 
attficbed  to  another  petition  which  is  identical 
with  the  former  cannot  be  counted  in  making 
the  required  number  of  signatures  to  the  pe- 
tition.   PeopU^  WdU,  Y.  Berkeley  (Gal.)      888 

PHTSIOIANS.     See  Mabteb  aitd  Sbr- 

VAUT,  4. 

PLEADING.    See  also  Appeal  akd  Eb- 

BOB,  18;  IhriDEKGE,  20. 

1.  An  allegation  of  irreparable  injury,  with- 
out stating  the  facts  on  which  it  is  based,  is 
not  sufficient  for  an  injunction.  Mead  ▼. 
Stirling  {Com.)  227 

2.  An  alle^tion  of  irreparable  injury  to 
financial  credit,  without  stating  that  plaintiff 
has  any  credit,  or  needs  any  credit,  or  is  en- 
gaged m  any  occupation  in  connection  with 
which  credit  would  be  convienient,  is  insuffi- 
cient to  obtain  an  injunction.  Id, 

3.  Plaintiffs  in  a  suit  upon  an  insurance  pol- 
icy are  shown  to  have  an  insurable  interest  by 
a  plea  showing  that  the  building  and  lot  in- 
sured belong^  to  the  estate  of  a  decedent, 
and  that  neither  of  the  assured  are  his  legal 
heirs;  and  a  replication  averring  that  one  of 
the  plaintiffs  was  the  widow  of  the  decedent 
and  that  he  owned  no  other  real  estate,  fol- 
lowed by  the  conclusion  that  she  owned  a 
dower  and  homestead  interest;  and  further 
averring  that  the  other  plaintiff  was  a  cred- 
itor of  the  decedent,  statins  the  amount  of  her 
claim,  the  insufficiency  of  personal  assets  to 
pay  the  debts,  and  that  there  was  no  other  real 
property  belonging  to  the  estate, — ^as  such  rep- 
lication shows  a  remainder  interest  in  the  real 
estate  liable  for  the  debts.  Creed  ?.  Sun  Fire 
Office  (Ala.)  177 

POND.    See  NuifiAmcBS,  8. 

PRINCIPAL  AND  AGENT.  See  also 
Estoppel,  4;  Insurance,  18;  Mercajt- 
tilb  aoenct,  1. 

Notes  and  Bribes. 

Principal  and  agent;  notice  of  agent's  au- 
thority. 181 

Effect  of  death  on  contract  of.  707 

PRIVILEGE.    See  Writ  and  Procbss,  1. 
98  L.  R.  A. 


PROHIBITION. 

A  writ  of  prohibition  may  be  issued  to  pre- 
vent  a  judge  from  proceeding  any  further  m  a 
so-called  suit  for  the  appointment  of  a  receiver, 
in  which  the  application  is  made  by  the  in- 
solvent corporation  for  which  the  receiver  ia 
asked,  and  fails  to  state  any  lawful  ground  for 
such  appointment.  State,  Merriam^  t.  Bo»g 
(Mo.)  Ci34 

PROXIHATE  CAUSE. 

Tiie  sudden  shying  of  a  horse  driven  past 
the  rear  end  of  a  train  projecting  into  and  ob- 
structing a  highway  cannot  be  regarded  as  the 
sole  proximate  cause  of  injury  occasioned  by 
the  wagon  coming  into  contact  with  the  rear 
car  and  throwing  the  driver  to  thecround,  but 
the  obstruction  directlv  contributes  to  the  acci- 
dent. Chicago  dbN.  iF.  A  Co.  v.  Preecott  (C. 
C.  App.  8th  G.)  654 

Notes  and  Briefs 

Proximate  cause;  doctrine  of.  846,  654 

PUBLICATION.    See  Garnishment,  8. 

PUBLIC  IMPROVEMENTS. 

Notes  and  Bbibfb. 

Public  improvements;  municipal  assessment 
of  state  property:— general  doctrine;  distinc- 
tion between  assessment  and  taxation;  liability 
to  assessment;  government  property.  8(J7 

PUBLIC  LANDS.    See  Iicpbovbicbhts. 

PUBLIC  MONEY.    See  also  Injxtnotion, 

A  deposit  in  a  bank  of  moneys  belong- 
ing to  the  permanent  educational  funds  of  the 
state,  under  Neb.  Laws  1891,  chap.  50,  subject 
to  the  treasurer's  check  and  with  an  agreement 
for  interest  on  the  deposit,  is  in  violation  of 
Neb.  Const  art.  8,  §  9,  prohibiting  such  funds 
to  be  "invested  or  loaned  except  on  United 
States  or  state  securities,  or  registered  county 
bonds."  SiaU,  Crete  Fint  NaL  Batik,  w.  BaH 
ley  (Neb.)  67 

9UO  WARRANTO. 

The  president  of  the  senate  is  an  officer 
whose  title  can  be  tested  by  quo  warranto, 
under  a  statute  providing  that  remedy  in  case 
of  the  usurpation  of  any  oflBlce  or  franchise 
within  the  state.  Attorney  General,  Werte,  v. 
Bogeri  (N.  J.  Sup.)  864 

NOTBB  ANDBbIBFS. 

Quo  warranto;  as  to  title  of  president  of 
senate.  856 

RAILROADS.  See  also  Action  or  Sttit, 
2,  5;  Corporations,  1;  Eminent  Do- 
main, 1-4;  Highways,  2-5;  Injunction, 
2;  Master  and  Servant,  1,  2;  Proxi- 
mate Cause;  Relbasb. 

1.  A  railroad  company  chartered  by  the 
state  cannot,  without  legislative  authority,  by 
lease  or  by  any  other  contract  or  arrangement, 
turn  over  to  another  company  its  road  and  the 
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use  of  its  frmiclilwp,  and  thereby  exempt  it- 
self from  respoDsibility  for  the  conduct  and 
management  of  the  road.  FWier  ?.  Weit  Vir- 
ffinia dRR  Co.  (W.  Va.)  768 

9.  A  railroad  company  is  liable  to  a  brake- 
man  on  a  train  for  its  failure  to  maintain  fences 
as  required  by  statute,  in  consequence  of  which 
an  animal  gets  upon  the  track,  causing  a  de- 
railment of  the  train  and  injury  to  the  brake- 
man.  Atchison,  T.  d  8.  F,  B,  Co,  y.  Beesman 
(C.  0.  A  pp.  8lh  C.)  768 

8.  A  railroad  company  is  not  liable  for  al- 
lowing the  escape  of  steam  from  the  valves  of 
an  engine,  causing  the  frif^hfening  of  a  horse, 
unless  tbe  opening  of  the  valves  was  unneces- 
sary and  was  done  under  circumstances  im- 
plying a  lack  of  the  care  which  a  prudent  and 
reasonable  man  would  exercise  under  similar 
circumstances.  Omaha  d  E,  V.  B,  Co.  v. 
Clarke  (Heb.)  504 

4.  Blowing  a  whistle  on  a  locomotive  may 
constitute  an  actionable  cause  of  injury  by 
frightening  a  horse,  although  done  at  a  place 
where  the  law  recjuires  tbe  whistle  to  be  blown, 
if  it  is  done  negligently,  wantonly,  and  mali- 
ciously. Bittle  Y. ^Camden  d  A.  B»  6b.  (N. 
J.  Err.  &  App.)  288 

6.  The  mere  fact  that  persons  have  fre- 
quently trespassed  upon  a  railroad  track,  and 
that  the  company  has  resorted  to  no  means  to 
stop  such  trespasses,  does  not  amount  to  a 
permission  or  ticense  to  use  the  track  as  a  foot- 
path.    WardY.  Southern  P.  Co.  (Or.)         715 

6.  An  implied  license  to  cross  a  railroad 
trestle  so  narrow  that  there  is  no  room  on  it 
outside  of  a  passing  train,  and  over  which  at 
least  twelve  regular  trains  cross  each  day,  besides 
special  trains  and  switch  engines,  is  contrary 
to  public  policy,— especially  where  tbe  statutes 
prohibit  walking  on  railroad  tracks,  except 
along  public  roads.  Anderson  y,  Chicago,  J^. 
P.  M.  d  0.  B.  Co.  (Wis.)  208 

7.  A  railroad  company  owes  to  a  trespasser 
upon  its  track  no  legal  duty  to  keep  a  look- 
out or  guard  him  against  danger.  Ward  v. 
Southern  P.  Co.  (Or.)  715 

8.  One  who,  while  intoxicated,  walked  out 
on  a  railroad  trestle  to  a  position  of  great  peril, 
and  was  there  killed  by  a  train,  cannot  be  held 
free  from  contributory  negligence.  Anderson 
T.  Chicago,  St.  P.  M.dO.R  Co.  (Wis.)     208 

9.  Ignorance  of  danger  by  reason  of  his 
youth  and  inexperience  may  properly  be  con- 
sidered on  the  question  oi  the  contributory 
negligence  of  a  child  in  attempting  to  pass  be- 
tween cars  standing  on  a  street  crossing. 
Schmitg  V.  SL  Louis,  I.  M.d8.B.  Co.  (Mo.) 
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10.  A  child  who,  by  reason  of  his  want  of 
knowledge,  is  not  guilty  of  negligence  in  at- 
tempting to  follow  the  example  of  adults  in 
passing  between  cars  standing  upon  a  street 
crossing,  may  recover  damages  if  injured  by 
the  negligence  of  the  company.  Jd. 

11.  In  an  action  for  personal  injury  sus- 
tained at  a  street  crossing  by  the  pushing  of 
cars  together  while  plaintiff  was  passing  be- 
tween them,  the  company's  failure  to  ring  the 
bell  or  sound  the  whistle  before  moving  the 
cars,  although  not   constituting  a  statutory 

23  L.  R.  A, 


cause  of  action,  is  properly  considered  In  d^ 
ter mining  whether  the  company  exercised  due 
care  in  moving  the  can.  Id, 

12.  A  railroad  company  which  leaves  a  train 
standing  for  several  minutes  upon  a  much-used 
street  crossing,  with  a  slight  space  between  tbe 
cars,  as  if  to  invite  passage  between  them,  is 
bound  to  use  reasonable  care,  in  closing  up  the 
opening,  to  avoid  injury  to  one  who  is  attempt- 
ing to  cross,  although  he  has  placed  himself  in 
such  relation  to  the  train  that  under  other  cir- 
cumstances he  would  be  regarded  as  a  tres- 
passer. Id. 

18.  One  attempting  to  cross  a  railroad  track 
at  a  street  crossing  situated  at  the  end  of  tbe 
depot  is  not,  as  matter  of  law,  guilty  of  onn- 
tributory  negligence  because  the  rear  end  of  a 
train  occupies  all  but  14  feet  of  the  width  of 
the  driveway,  where  other  vehicles  have  safely 
passed  through,  and  he  is  driving  an  old  and 
gentle  horse  not  in  the  habit  of  Jumping  or 
shying  when  in  proximity  to  engines,  and  is 
invited  by  the  flagman  to  make  the  croRstnsr. 
CTiieago  d  N.  W.  B.  Co.  ▼.  PresooU  (C.  a 
App.  8th  C.)  654 

14.  Willfulness  is  not  shown  by  mere  fail* 
ure  to  provide  for  the  protection  of  a  possible 
trespasser  in  an  archway  coverinir  railway 
tracks,  leading  into  a  manufacturing  estab- 
lishment, into  which  a  car  is  propelled  at 
a  negli£;ent  speed,  so  as  to  render  the  railway 
company  liable  for  bis  death,  notwithstanding 
his  contributoiT  negligence.  Parker  ▼.  JPenn* 
aylvania  Co.  (Ind.)  &58 

15.  The  act  of  one  who,  unacquainted  with 
the  plans  and  uses  of  an  archway  covering 
railway  tracks  leading  into  a  manufacturinr 
establishment,  attempts  to  pass  through  it 
without  license,  notwiihstanding  obvious  dan* 
gers  from  the  narrowness  of  the  arch  and  tbs 
obstructed  view  of  the  track,  will  prevent  re* 
covery  from  the  railroad  company  for  mere 
negligence  in  propelling  into  the  archway  at  a 
speed  prohibited  by  the  city  ordinance  a  car 
by  which  he  is  killed.  Id, 

Notes  and  Briefs. 
See   also  CoKsnruTionAL   Law;   Corpora- 

TI0N8. 

Railroads;  injury  of  person  at  crossing.  654 
Negligence  in  working  on  trestle.  205 

Liability  for  negligence  of  mail  agent    443 
Liability  as  to  fences.  768 

REAL  PBOPERTT.  See  also  Attach- 
ment; Estoppel,  2;  JcDOMEorr,  4;  Mort- 
gage, 1. 

A  recorded  deed  made  by  one  who  has  th^a 
no  title  to  the  land  is  not  within  the  chain  of  title 
so  as  to  be  constructive  notice  to  a  subsequent 
purchaser  to  whom  the  same  srantor  conveys 
after  obtaining  title  by  a  recorded  deed.  Ford 
Y.  Unity  Church  Soc  (Mo.)  t»61 

Notes  and  Brxevs. 

Real  property;  effect  of  conveyance  recorded 
before  the  grantor  obtains  title,  as  to  notice: 
the  doctrine  of  estoppel;  the  docirine  of  notice 
from  registration;  comparison  and  limitatiou 
of  the  opposing  principles.  5Q 
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REOEIVBRS.  See  also  Cohvlict  of  Laws, 
i;  JvDOUhMT,  6;  Pkohibition;  S£t-Off 

AND  COUKTKBOLAIH,  <^-8L 

1.  la  a  8Qit  by  j^neral  creditors  of  a  bank 
who  bnye  do  judgmeDts  or  specific  liens,  a 
cbancellor's  appoint  meDt  of  a  receiver  is  not 
80  Qoauthorized  and  void  as  to  be  subject  to 
collateral  attack  for  want  of  Jurisdiction, — es- 
pecially where  the  managers  of  the  bank  bad 
abandoned  it,  and  the  cbancellor  had  pre- 
viously attempted  on  tbeir  application  to 
appoint  a  receiver,  and  tbe  constitution 
of  tbe  state  has  provided  that  a  chancellor 
may  grant  relief  in  equity  cases  al- 
though the  legal  remedy  may  not  have 
been  exhausted,  and  that  any  mistake  in  re- 
spect to  the  question  whether  the  case  was 
one  for  equity  or  common  law  shall  not  render 
the  judgment  or  decree  subject  to  reversal  or 
annulment  Whitney  ▼.  Hanover  Nat.  Bank 
(Miss.)  581 

2.  Tbe  appointment  of  a  receiver  of  a  na- 
tional bank  on  the  ex  parte  application  of  the 
directors  is  utterly  void.  Id, 

8.  A  receiver  cannot  be  appointed  for  a  cor- 
poration on  its  own  petition,  on  the  ground 
merely  that  suits  have  been,  or  are  about  to  t)e, 
brought  agaiDSt  it  by  small  creditors  for  the 
purpose  of  injuring  the  corporation  and  doing 
great  harm  to  its  creditors  and  impairing  the 
value  of  the  property  of  the  corporation,  which 
is  alleged  to  be  sufficient  to  pay  all  its  debts 
ultimately,  if  handled  under  the  order  of  the 
court,  where  no  cause  of  action  against  any 
other  party  is  alleged,  althoneb  trustees  in  a 
mortgage  on  the  property  of  the  corporation 
are  made  parties  and  appear  in  the  suit,  and 
consent  to  the  appointment  of  tbe  receiver. 
Btate,  Merriam,  v.  Bm  (Mo.)  584 

4.  A  receiver  appointed  by  a  court  of  com- 
petent jurisdiction,  in  a  suit  brought  by  him 
as  a  creditor  for  himself  and  other  creditors 
similarly  situated,  is  in  a  position  to  make  a 
collateral  attack  on  a  void  order  by  another 
court  attempting  to  appoint  a  receiver.        Id, 

5.  A  receiver  of  a  foreign  corporation  ap- 
pointed at  its  domicil,  to  whom  all  the  assets 
of  the  corporation  have  been  assigned  as  fully 
as  can  be  done  in  accordance  with  the  decree 
of  the  appointing  court,  may  be  allowed  to 
intervene  and  be  heard  in  a  proceeding  in 
Massachusetts  for  tbe  appointment  of  a  receiver 
of  the  property  of  the  corporation  found 
within  llie  latter  state.  BueireU  v.  Supreme 
Sitting  of  Order  of  Iron  HaU  (Mass.)  846 

6.  A  receiver  of  the  property  in  Massachu- 
setts of  a  benefit  society  incorpocated  in  In- 
diana may,  by  the  exercise  of  comity,  be 
ordered,  after  paying  his  charges  and  expenses 
and  the  expenses  of  tbe  suit,  to  pay  over  the 
balance  to  a  receiver  in  Indiana,  where  the 
courts  of  both  states  have  adopted  the  same 
principles  soveming  tbe  distribution  of  the 
fund,  and  it  appears  by  the  decree  of  tbe  In- 
diana court  that  it  will  admit  the  proof  of 
claims  against  tbe  funds  made  in  the  Massa- 
chusetts court  when  it  regularly  certifies  them, 
subject  to  such  revision  in  Indiana  as  justice 
inay  seem  to  tbe  court  to  require,  and  will  dis- 
tribute the  fund  so  that  benefit  certificate 
members  in   Massachusetts  will   reoeiva  the 


same  proportionate  dividend  as  members  in 
Indiana  and  other  states.  ld» 

KoTBs  ASD  Briefs. 

See  also  Sbt-Off  asd  Countsrclatm. 

Beceiver;  recognition   of,  in    other  state. 

849 

Rights  of,  as  to  property  outside  of  the  ju- 
risdiction in  which  he  is  appointed;  as  to  at- 
tachment; after  receiver  gets  posses.sion;  right 
of  foreign  receiver  to  sue;  title  to  land.        52 

RECORDS.    See  Rral  Pbofertt. 

REFORMATORIES.     See     HouflE    OF 
Correction,    1-4;  Mastsb  kud   Ssa- 

TANT,  5. 


A  release  of  claims  against  a  railroad  com* 
pany  for  specified  personal  injuries  will  not 
include  a  claim  for  damages  not  then  known 
to  either  pany,  for  negligent  treatment  of  such 
injuries  in  a  hospital  maintained  by  such  com- 
pany, although  the  release  was  expressly  made 
to  cover  all  claims  and  demands  whatsoever  in 
law  or  in  equity  "  by  reason  of  any  matter, 
cause,  or  thing  whatever,  whether  the  same 
arose  upon  contract  or  upon  tort,  from  the  be- 
ginning of  the  world  to  this  day."  Union  P, 
B,  Oo.  ▼.  Arti^  (C.  G.  App.  8th  C.)  681 
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Release;  effect  of. 
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REMAINDERS.    See  Levt  aitd  Seizure, 
Notes  and  Briefs;  Mortgaos,  1. 

REPRIEVE.    See  Appeal  akd  Error,  8; 
Criminal  Law,  1. 

RESCISSION.    See  Contracts,  10. 

RESIDENCE.     See  Voters  and  Elbo- 

TIOMB,  8. 

RESUME. 

Subjects  discussed  and  points  dedded.    865 

SALARY.    See  Ovfioeb8»  8. 

SALE. 

A  potential  existence  is  sufficient  to  make 
personal  property  subject  to  sale.  Wiant  v. 
fla^«(W.Va.)  83 

Notes  ajscd  Briefs. 

Sale ;  of  future  crops,  see  Ehblehents. 

SCHOOLS.    See  Judgment,  3. 

SECRETARY  OF  STATE.     See  Of- 

FICBRS,  6. 

SENATE.    See  Leoislatubr  ;  Quo  War- 
ranto. 

SET-OFF     AND    COUNTERCLAIBL 

See  also  Estoppel,  5. 

1.  A  creditor  cannot  set  off  ajrainst  an  as* 
I  signee  of  an  executory  contract  of  the  debtx}r 
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with  the  creditor,  on  wbich  Dothiog  was  due 
at  the  time  of  the  assigmneDt.  a  claim  which 
is  matured  in  favor  of  the  creditor  against  the 
debtor  at  that  time,  where  the  statute  allows  a 
demand  against  an  assignor  to  be  set  off 
against  his  assignee  only  where  it  might  have 
been  set  off  against  the  assignor  while  it  be- 
longed to  him,  and  provides,  further,  that  a 
set-off  can  be  allowed  only  in  actions  founded 
upon  demands  which  could  themselves  be  the 
subject  of  a  set-off.  Bradley  y.  Thompson 
BmUh'9  8oni  (Mich.)  905 

2.  Negotiable  paper  held  as  collateral  se- 
curity for  a  pre-existing  debt  is  open  in  the 
hands  of  the  holder  to  all  defenses  which 
could  have  been  made  against  it  in  the  hands 
of  the  original  owner,  whether  ^ere  was 
notice  of  them  or  not.  Vann  y.  Marbury 
(Ala.)  826 

8.  Unless  payable  to  bearer  or  indorsed, 
negotiable  paper,  although  assigned  before 
maturity,  will  be  subject  in  the  hands  of  the 
assignee  to  all  equities  which  accrue  before 
notice  is  given  of  the  assignment.  Id. 

4.  A  note  given  for  the  purchase  price  of 
chattels  is  not  a  good  set-off  against  a  demand 
by  the  maker's  assignee  for  creditors  upon  the 
seller  for  damages  for  wrongfully  replevying 
the  chattels  after  they  have  passed  into  his 
possession.     Fidelity  d  D,  Co.  ▼.  Hainee  (Md.) 
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5.  A  counterclaim  existing  against  the  as- 
signor cannot  be  interposed  to  a  claim  arising 
in  favor  of  the  assignee  after  an  assignment  for 
the  benefit  of  creditors.  Id, 

6.  A  receiver  of  a  national  hank  takes  im- 
mature notes  belonging  to  the  bank  subject  to 
the  right  of  the  maker  to  set  off  against  them 
his  deposit  account  in  the  bank.  Adams  y, 
Spokane  Drvg  Co,  (G.  C.  D.  Wash.)  884 

7.  The  receiver  of  an  insolvent  bank  In  set- 
tlement with  a  creditor  should  deduct  from 
his  credit  all  those  sums  for  which  he  is  debtor, 
either  as  principal  or  surety,  and  whether  or 
not  his  liability  has  matured:  and  in  settlement 
with  a  debtor  to  the  bank,  the  receiver  should 
idlow  him  credit  for  all  sums  which  the 
bank  owed  him  when  the  receiver  was  ap- 
pointed, whether  the  debts  were  then  due  or 
not.    Davis  y.  Industrial  Mfg.  Co.  (N.  C.)  822 

8.  Set-off  may  be  allowed  in  equity,  of  the 
dividend  payable  out  of  the  assets  of  a  corpora- 
tion in  the  hands  of  a  receiver,  to  a  stockholder 
who,  after  the  receiver's  appointment,  made  an 
assignment  for  the  benefit  of  his  creditors  of 
whom  the  corporation  was  one,  upon  the  cor- 
poration's claim  against  the  stockholder;  the 
eq  uities  of  the  other  stockholders  represented  by 
the  receiver  being  superior  to  those  of  the  in- 
solvent's remaining  creditors  represented  by  his 
assignee.  MerriU  y.  Cape  Ann  Granite  Co. 
(Mass.)  818 

9.  An  assignment  of  a  verdict  to  secure  the 
attorney's  compensation  does  not  relieve  the 
judgment  to  be  entered  thereon  from  liability 
to  offset  of  a  judgment  then  existing  in  favor  of 
the  judgment  debtor  against  the  assignor.  Ben- 
mn  y.  Haywood  (Iowa)  885 


HOTSB  AlO)  BRIBFa 


Set-off;  against  receiver. 
t8L.R.  A. 
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Set-off;  B^inst  assigned  claim,  of  debtor '« 
demand  agamst  assignor: — kinds  of  choees  io 
action  to  which  set-offs  are  applicable;  assign- 
ment will  not  defeat  setoff;  where  rights  be- 
come fixed;  rights  connected  with  assigned 
contract;  effect  of  agreement  to  set  off;  assignee 
of  bank;  claims  by  and  against  corporations 
generally;  what  set-off  proper;  equitable  causes 
for  set-off;  estoppel;  counter  set-off;  what  as- 
signment may  be  sufl^cient;  what  notice  of 
assignment  sufficient;  counterclaims.  305 

Set-off;  right  to  set  off  insolvent's  obligation 
upon  a  claim  in  the  hands  of  his  receiver  or  as- 
signee or  trustee  for  creditors:— assignees;  for 
creditors;  receiver;  limitation  upon  the  rule; 
claims  not  due;  set-off  between  corporation 
and  stockholder;  the  effect  of  the  doctrine  of 
mutual  credits;  the  English  rule;  claims  not 
owned;  special  circumstances  which  will  defeat 
right;  contingent  claims;  commercial  paper: 
equities  connected  with  the  assigned  contract; 
character  of  demands  which  may  be  set  off: 
effect  of  agreement.  813 

Set-off;  against  assignee  of  commercial  pa- 
per, of  claim  against  assignor: — paper  indorsed 
before  maturity;  transfer  after  maturity;  pa- 
per negotiable  in  bank  or  payable  without  de- 
falcation; what  necessary  to  defeat  right  of  set- 
off; paper  not  negotiable;  paper  irregularly 
transferred;  fraudulent  transfers  or  transfers 
without  value;  contingent  liability  and  claims 
not  owned;  equities  which  will  justify  set-off; 
assignment  will  not  defeat  perfected  right; 
claims  not  in  the  same  right;  effect  of  agree- 
ment; effect  of  new  note;  effect  of  assignment 
without  recourse;  counter  set-off;  attempt  to 
compel  se^off  by  statute;  special  contracts. 

825 

Set-off;  against  judgment  in  the  hands  of  an 
assignee: — assignment  of  verdict;  bow  far  sub- 
ject to  set-off  of  demand  not  in  judgment;  where 
cross  judgments  are  in  same  action:  notice; 
set-off  of  claims  against  one  who  never  had  titk 
not  available;  assignees  protected;  fraudn- 
lent  assign  mentor  for  the  purpose  of  defeating 
set-off;  insolvency  as  an  equit^;  where  assigcee 
the  real  party;  assignment  without  oonsidera- 
tion;  want  of  legal  title;  judgment  on  note; 
rights  of  holder  of  assigned  judgment;  waiver: 
set-off  of  contingent  liability;  assignment  in  ac- 
cordance with  prior  agreement;  setoff  on 
motion;  assignment  to  attorney  may  defeat  his 
Uen.  ''835 

SEWERS.    See  Injunctiok,  7;  Waters.  2. 

SHIPPING.    See  Garbiebs,  1,  9. 

SHOOK.    See  Damages,  11. 

SIGNATURES.  See  Pbtitioh. 
SITUS.  See  Gabnishmbnt,  1,  8L 
SOIJ>IERS*  HOME.     See  Dbpiritioiib, 

1;  YomtS  AND  ELECnONB,  8. 

SPEOIAL   LEGISLATION.    See  Oom- 

anruTiQiiAL  Law,  28. 

STARE  DECISIS.    See  Courts,  4 
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STATE.     See  ato  Ck>K8TiTUTiONAL  Law, 
6,  7;  Taxai,  8. 

NoTBt  AKD  Briefs* 
See  also  Public  Imfboyememts. 

State;  rigbt  of,  to  carry  on  bosiDess.       413 

STATUTE   or    FRAUDS.     See  Gov- 

TBACTS,  6,  <• 

STATUTES*     See  also   Conbtitutiokal 
Law,  2. 

1.  An  enrolled  bill  on  file  in  tbe  office  of  the 
■secretary  of  state  mast  be  aoeepted  wiibout 
question  by  tbe  courts  as  baving  been  regu- 
larly enacted  by  tbe  legislature.  State,  B^, 
T.  Jones  (Wasb.)  840 

8.  Tbe  failure  of  a  legislatiTe  Journal  to 
«bow  tbat  a  bill  was  read  on  tbree  diiferent 
days,  or  tbe  rule  requiriDg  It  sospended,  is  not 
•evidence  tbat  tbe  necessary  action  was  not 
taken,  unless  tbe  constitution  i^i.ires  an  entry 
of  tbese  facts  to  be  made,  2ie  EUHe  Appeal 
<llinn.)  287 

8.  Tbe  title  of  an  act,  'Tor  tbe  Organization 
ftud  Management  of  tbe  State  Reform  School," 
is  broad  enougb  to  ioclude  provisions  for  plac- 
ing boys  nnoer  tbe  age  of  sixteen  in  such 
school  by  order  of  a  court.    Re  iScind^CEan.) 

808 

'  4.  Tbe  punigbment  of  imitators  or  counter- 
feiters of  trademarks  may  be  provided  for 
under  the  title  of  **An  Act  to  Protect  Associa- 
tions, Unicms  of  Worklngmen,  and  Persons,  in 
Tbeir  Labels,  Trademarks,  and  Forms  of  Ad- 
Tertising.**    Qohn  v.  PuypU  (111.)  821 

6.  Tbe  title  "An  Act  to  Provide  Better  Pro- 
tection for  tbe  Earnings  of  Laborers,"  etc.,  is 
sufficient  to  cover  provisions  for  a  remedy  in 
favor  of  tbe  laborers  in  case  tbe  act  is  violated. 
Singt/r  Mfg,  Oo.  v.  Fleming  (Keb.)  210 

6.  A  statute  should  be  so  construed  as  to 
make  all  its  parts  harmonize  with  each  other, 
and  render  tbem  consistent  with  its  general 
scope  and  object.  State^  Crete  Firet  Nat, 
Bank,  v.  Barley  (Neb.)  67 

7.  Tbe  unconstitutionality  of  a  section  as 
to  tbe  transfer  of  incorrigible  infants  from  a 
reformatory  to  a  penitentiary  does  not  make 
tbe  whole  statute  as  to  the  commitment  of 
infants  to  reformatories  necessarily  void. 
People,  Bradley,  v.  lUinoie  State  Rtformatory 
(111.)  180 

8.  Where  tbe  sections  of  a  statute  must  be 
construed  together  as  dependent,  and  not  as 
independent,  provisions,  the  invalidity  of  one 
part  invalidates  other  parts.  Wadtwyrth  v. 
Ununi  P.  B.  Co.  (Colo.)  812 

9.  Tbe  Inyalidity  of  an  act,  so  far  as  it  pro- 
vides for  a  penalty,  will  not  affect  a  provision 
in  the  statute  giving  a  right  of  action  fdr  com- 
pensation to  a  person  injured  by  violation  of 
tbe  sUtute.    Binger  2ffg.  Go.  v.  Fleming  (IS^eb.) 

210 

10.  la  a  statute  as  to  contracts  wltb  em- 
ployes, unconstitutional  provisions  as  to  nat- 
unu  persons  may  be  eliminated,  wbere  tba  re- 
mainder of  the  statute  relates  to  corporations 
and  is  valid.  Ltep  ?.  St,  Louie,  2.  M.dS.B. 
Ca.  (Ark.)  264 


11.  A  statute  dl^riminating  between  towns 
and  cities  already  having  race-courses  therein 
and  those  which  bave  not,  in  respect  to  the 
licensing  of  sncb  race-courses,  is  a  special  law 
regulating  tbe  internal  affairs  of  towns  and 
counties.  State,  Alexander,  ▼.  Elisdbeth  (N. 
J.  Sup.)  625 

12.  A  statute  as  to  contracts  witb  employ^ 
is  general  and  uniform,  where  it  applies  to  all 
corporations  enga^d  in  tbe  business  of  operat- 
ing or  oonstructmg  railroads  or  railroad 
bridges.  Leep  ▼.  St.  Louie,  LM.  dS.  B.  Co, 
(Ark.)  264 

Kotbb  akd  Bbibfs. 

Statutes;  special  legislation.  628 

Conclusiveness  of  enrolled  bill: — ^tbe  Englisb 
rule;  the  effect  of  constitutional  provisions; 
provisions  as  to  quorum  and  recording  votes; 
requirements  as  to  special  legislation;  seneral 
expressions  as  to  compliance  witb  constitution; 
ss  to  fact  of  passage;  to  contradict  enrolled 
bill;  bow  far  Journals  may  establish  a  law  for 
which  no  enrolled  bill  Is  found;  New  York  de- 
cisions; special  circumstances;  what  evidence 
may  be  considered;  evidence;  collateral  de- 
cisions; vacillation  of  judicial  opinion*      840 

STAY.    See  Aotioh  ob  Sxtit,  8. 

STIPULATION.    See  Thial,  1,  2. 

STREET  RAILWAYS.    See  Cabbieb8» 
11, 12. 

SUBROGATION. 

1.  A  stranger  wbo  pays  a  debt  witbout  re* 
quest  by  the  debtor,  when  his  payment  is  not 
ratified  by  tbe  debtor,  may  briu^  a  suit  in 
equity  praying  relief  in  tbe  alternative;  that  is, 
that  ii  the  debtor  do  not  ratify  such  payment 
tbe  debt  may  be  enforced  in  his  favor,  as  its 
equitable  assignee,  or,  if  so  ratified,  tbat  he  be 
decreed  repayment  of  tbe  amount  paid  for  the 
use  of  the  debtor.  OrumUeh  v.  Central  Improv. 
Co.  (W.  Va.)  120 

2.  Qne  wbo  pays  tbe  debt  of  another  volun- 
tarily, without  any  constraint  growing  out  of 
tbe  necessity  to  protect  his  own  iuterest  or 
lights,  cannot  be  subrogated  to  tbe  rights  of 
the  debtor.  Bankof  Antigo^,  Union  Trust  Co, 
(Dl.)  611 

SUNDAY.    See  Masteb  ajxd  Servakt,  8. 


SUPERSEDEAS.      See     Appeal 
Error,  7. 


AND 


SUSPENSION  OF   SENTENCE.    See 
Cbimikal  Law,  1-8,  Notes  and  Briefs. 

TAXES.    See  also  Bailment,  1;  Levy  ksq 
Seizure,  1. 

1.  A  set  of  abstract  books  Is  personal  prop- 
erty for  tbe  purpose  of  taxation,  although  the 
information  therein  contained  is  largely  in  ibe 
form  of  abbreviations  and  cipher  peculiar  to 
tbat  set  of  books,  wbtcbis  understood  by  only 
five  persons,— especially  where  there  ore  cer- 
tain maps  connected  witb  the  business  whicb 
bave  some  general  value.  Booth  4b  IL  Abstract 
Co,  V.  P/telps  (Wash.)  884 
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2.  Ati  iostiliittoD  of  purely  puMIc  charity, 
0fich  M  the  AmericaD  Sunday  School  Union, 
is  not  exempt  from  taxatioi^  on  property  used 
in  carrying  on  a  book  store  in  which  are  sold, 
not  only  its  own  publications,  but  other  stand- 
ard works,  in  order  to  aid  in  making  the  busi- 
ness self-supporting,  although  the  profits  of  the 
business  are  devoted  to  the  purpose  of  the 
charity.  American  Sunday  School  Union  ▼. 
Taylor  (Pa.)  695 

8.  Land  owned  by  the  state  and  used  by  a 
court  for  judicial  purposes,  though  not  exempt 
from  special  assessment,  under  IlL  Const,  art. 
d>  §  3,  providing  that  the  property  of  the  state 
may  be  exempted  from  taxation  by  general 
law,  and  the  Illinois  General  Revenue  Law. 
§  2,  exempting  from  taxation  all  property  of 
every  kind  belonging  to  the  state,  cannot  be 
assessed  for  such  improvements,  since  HI. 
Const  art  4,  §  26,  provides  that  the  state  shall 
never  be  made  defendant  in  any  court  of  law 
or  equity,  and  the  calling  of  the  state  into  court 
to  defend  a  proceeding  against  its  property  is 
making  it  a  defendant  within  the  constitutional 
prohibition,  and  any  judgment  would  be 
merely  advisory  without  power  to  enforce  it 
Mt.  Vernon  v.  F^opU  (111.)  807 

4.  Personal  property  held  by  the  assignee 
of  an  insolvent,  whose  estate  ia  being  settled 
in  the  probate  court,  whether  it  is  in  Uie  form 
of  money,  bills  receivable,  bonds,  certificates 
of  stock,  or  otherwise,  isnotsubject  to  taxation 
in  Ohio,  although  the  statute  provides  that 
property  held  in  trust  must  be  listed  by  the 
trustee.    McNeiU  v.  HageHy  (Ohio)  628 

6.  Diligent  inquiry  required  by  statute  for 
the  owners  of  land  sold  for  taxes  before  the 
expiration  of  the  time  for  redemption  is  not 
shown  by  afildavits  of  diligent  inqi^iy  ''In  the 
county"  where  the  land  is  situat^  Yan 
Matre  v.  Sankey  (IlL)  666 

6.  The  deduction  of  debts  from  credits  to  be 
taxed  is  not  an  exemption  within  the  meaning 
of  constitutional  and  statutory  provisions  as  to 
exemptions  from  taxation.  Fwrer  Y.Sheridan 
(Ind.)  278 

7.  Deducting  debts  from  the  gross  amount 
of  credits  on  which  a  person  is  required  to  pay 
taxes  does  not  violate  a  constitutional  provi- 
sion "  for  a  uniform  and  equal  rate  of  assess- 
ment for  taxation,"  and  authorizing  the  legis- 
lature to  **  prescribe  such  regulations  as  shall 
secure  a  just  valuation  for  taxation  of  all 
property,  both  real  and  personal,  excepting 
such  only  ...  as  may  be  specially  ex- 
empted by  law,"  since  the  just  value  of  credits 
is  to  be  ascertained  by  subtracting  from  their 
gross  amount  the  bona  fide  indebtedness  of 
the  taxpayer.  Id, 

8.  A  taxpayer's  neglect  for  a  series  of  years 
to  place  upon  his  personalty  list  credits  from 
which  he  is  entitled  to  deduct  debts  will  not 
prevent  him  from  claiming  the  deduction 
when  notified  to  show  cause  why  he  should 
not  be  compelled  to  pay  taxes  upon  the  credits 
for  those  years  as  delinquent  property.        Id, 

9.  Foreign  corporations  are  included  within 
K.  T.  Laws  1855,  chap.  87,  requiring  as- 
sessment on  all  moneys  invested  in  business 
by  nonresidents.  People^  Thurber- Why  land 
Go.  V.  Barker  (N.  Y.)  96 

28Ii.R  A. 


10.  Debtt  cannot  be  deducted  from  fiinda 
invested  by  nonresidents,  under  N.  Y.  Laws 
1855,  chap.  87,  providing  for  the  taxation  of 
funds  invested  in  business  by  nonresidents, 
although  it  says  they  shall  be  assosed  on 
funds  invested  "  the  same  as  if  they  were  resi- 
dents." U. 

11.  A  domestic  corporation  may  be  '*  pre- 
vented by  absence  or  illness"  from  making 
complaint  of  a  tax  or  assessment,  under  K.  Y. 
Consolidation  Act  1882,  chap.  410.  §  882, 
when  all  its  ofiScers  and  agents  who  have 
charge  of  the  matter  are  prevented  by  absence 
or  illness  from  making  the  complaint  PeopU^ 
New  Tork  Hotel  d  R  0^,  y.  Barker  (S.  Y.) 

785 

12.  A  proceedinf^  for  the  sale  of  forfeited 
land  by  a  commissioner  of  school  lands  under 
W.  Ya.  Code  1887,  chap.  105,  is  a  judicial, 
and  not  merely  an  administrative  proceeding, 
so  that  the  court  may  determine  the  right  to 
the  surplus  proceeds,  on  a  petition  filed  in  the 
suit     Wiant  v.  Hay*  (W.  Ya.)  82 

NoTBS  AND  Briefs. 

Taxes;  listing  of  property;  rednctioo  of 
debts.  629 

On  foreign  corporations.  95 

On  charitable  institutions.  695 

Nature  of  interest  of  former  owner  in 
prospective  surplus  from  tax  sale.  82 

Constitutionality  of  provision  for  deduction 
of  debts  from  credits  or  other  property.  278 

TEXAS  FEVER.    See  Animals,  3. 

TICKET.    See  Carbibbs.  1,  2. 


TOWN. 

Notes  A2n>  BRisFa 
Town;  liability  of,  for  negligence. 


488 


TRADEMARKS.      See    also    Oohstitu- 
TiOHAL  Law,  28. 

A  label  on  cigars,  stating  that  they  are  made 
b^  a  firstclass  workman,  a  member  of  a  cer- 
tain union,  '*  an  organization  opposed  to  infe- 
rior, rat -shop,  coolie,  prison,  or  filthy  tene- 
ment-house workmanship,"  is  neither  im- 
moral nor  against  public  policy,  since  it  at- 
tacks no  other  manufacturer  of  cigars,  and 
cannot  be  denied  protection  as  a  trademark  on 
that  ground.     Cohn  ▼.  People  (III.)  821 

Notes  and  Briefs. 

Trademark;  protection  of;  of  cigar-makers' 
union.  821 

TREES.    See   Contracts,   13,  14;   High- 
ways, 1;  Homestead,  3. 

TRESPASS.     See    Eletatoius:    Nsoiit- 

GBNGByNOTES  AND  BbIBFS;  RaILROAD6,7. 

TRIAL.    See  also  Criminal  Law,  5. 

1^  It  is  not  error  to  refuse  to  strike  out  evi- 
dence admitted  under  an  agreement  of  tbe 
parties.    Long  v.  Forreet  (Pa.)  33 

3.  Under  a  stipulation  that  the  evidence  of 


Tkollet  Cab— Waters. 
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a  witjiess  taken  npon  a  former  trial,  on  tbe 
port  of  defendant,  might  be  read  subject  to  all 
legal  objectioDS,  the  defendant,  who  offers  a 
portion  of  the  direct  examination  in  evidence, 
may  be  compelled  to  read  it  all,  as  the  legal 
objections  intended  by  the  stipulation  were 
those  to  be  made  only  by  the  party  against 
whom  the  eyidence,  either  direct  or  on  cross- 
examination,  was  offered.  People  t.  Hayee 
(N.  Y.)  830 

8.  The  constitutional  right  of  trial  by  Jury 
does  not  extend  in  a  criminal  case  to  the  de- 
termination of  tbe  term  of  imprisonment  by 
the  jury.  People,  Bradley^  ▼•  lUinoie  State 
Beformatory  (Ul.)  139 

4.  A  verdict  does  not  become  complete  and 
final  until  recorded  and  afSrmed  by  the  jury. 
Grant  y.  8taU  (Fla. )  728 

5.  There  is  no  covert  insinnation  against  the 
accused  in  a  charge  to  the  jury  that  he  is  not 
bound  to  go  on  the  stand,  but  can  say,  "Prove 
your  case  against  me.  It  is  my  judgment  that 
the  situation  is  such  that  I  am  not  bound  to 
take  the  witoess  stand;  and  the  law  gives  me 
that  right  and  the  law  gives  me  that  privilege," 
—where  the  judge  also  charges  that  no  presu  mp- 
tion  can  be  taken  against  defendant  for  failure 
to  take  the  witness  stand.  People  y.  Hayee  (N. 
Y.)  880 

6.  Tbe  issue  as  to  whether  a  street  was 
rightfully  obstructed  by  a  railroad  train  should 
be  submitted  to  the  jury,  if  the  circumstances 
attending  the  blockade  are  such  that  reason- 
able persons  might  entertain  different  views 
as  to  whether  tbe  action  of  the  company  was 
justifiable.  Chicago  dbN,W,B,  Oo.  v.  Preseott 
(C.  C.  App.  8th  G.)  654 

7.  Upon  the  trial  of  an  action  upon  an  in- 
surance policy,  instructions  that  authority 
from  tbe  defendant  to  a  certain  adjuster  to 
adjust  and  settle  the  loss  of  a  firm  of  which 
the  plaintiff  was  a  member  would  not  give 
him  authority  to  bind  the  defendant  as  to  the 
loss  of  the  piaintijQF  under  the  policy  in  ques- 
tion, and  that  the  fact  that  authority  was  given 
him  to  settle  the  firm  loss  is  proper  to  be  con- 
sidered as  a  circumstance  to  show  the  relation 
existing  between  defendant  and  such  adjuster, 
SDd  that  from  that  and  from  other  facts  and 
drcumstances  shown  by  the  evidence  the  jury 
must  say  whether  such  adjuster  was  author- 
ized to  adjust  and  settle  plaintiffs  loss  or  not, 
—are  not  conflicting  or  erroneous  as  reeards 
defendant    Slater  ▼.  Capital  Ins,  Oo,  (Iowa) 

181 

KOTBS  AND  BbTEFS. 

Trial;  correction  of  verdict  in  criminal  case* 
Bee  Criminal  Law. 

Waiver  of  jury.  145 

Effect  of  verdict  in  equity.  517 

TROLLEY  CAR.    See  Cabriers.  11, 12. 

TROVER,    For  crops,  see  Ebcblbmbnts, 
Notes  AMD  Brief& 

TRUSTS.  See  also  AssiaiafBMT,  8;  CouBTa, 
8;  F&AUD. 

Notes  Aim  Briefs. 

Trust;  in  personal  propeity;  assignment  of. 

820 

83LH.A. 


VENDOR  AND  PURCHASER.  Qee 

COKTRACTS,  8. 

VENUE.  8eeAononoRSuiT,8;CouRTii^& 

VERDICT.    See  also  Trial,  i. 
Notes  AKD  BRiEFSb 
Verdict;  correction  of,  see  Crihutal  Law. 

VOTERS  AND  ELECTIONS.    See  also 

Municipal  Corporations,  1. 

1.  Inspectors  of  election  have  no  right  to  re- 
ject a  ballot  ofiFered  by  a  registered  voter  who 
tenders  the  oath  prescribed  by  statute,  where 
the  statute  says  that  if  the  person  challenged 
"shall  take  such  oath  his  vote  shall  be  re- 
ceived."    WoleoU  y.  Holcomb  (Mich.)         215 

8.  A  constitutional  requirement  of  a  major- 
ity of  the  electors  voting  at  a  general  election 
on  the  question  of  the  reorganization  of  a 
municipality  is  not  satisfied  by  a  majority  of 
those  who  vote  on  that  question,  if  they  are 
less  than  a  majority  of  all  who  vote  at  the 
election.    People,  WdU,  v.  Berkeley  (Cal.)  888 

8.  The  residence  of  an  elector  is  not  changed 
by  reason  of  his  presence  and  support  in  a 
soldiers'  home  which  is  maintained  by  the 
state  for  disabled  and  dependent  soldiers,  un- 
der a  constitutional  provision  that  "no  elector 
shall  be  deemed  to  have  gained  or  lost  a  resi- 
dence by  reason  of  t)eing  employed  in  tbe 
service  of  the  United  States  or  in  this  state, 
nor  while  a  student  at  any  seminary  of  learn- 
ing, nor  while  kept  at  any  almshouse  or  any 
asylum  at  public  expense,  nor  while  confined 
in  any  public  prison."  Wolcott  y.  Eoleomb 
(Mich.)  216 


Notes  asd  Briefs. 
Voters  and  elections;  majority  yot^ 


888 


Acquiring  residence  as  a  yoter  while  attend 
ing  school  or  public  institution;  inmates  of 
soldiers'  homes  or  occupants  of   government 
posts;  inmates  of  almshouses  and  hospitals; 
students.  215 

WAGES.    See  AsaianHEHT,  9. 

WATERS.  See  also  Contracts,  8, 4;  Emi- 
nent Domain,  6;  Munioipai.  Corpora- 
tions, 2,  8. 

1.  The  owner  of  a  swamp  which  is  the 
natural  place  of  deposit  of  the  surface  waters 
and  perennial  streams  for  the  higher  adjoining 
territory  cannot  complain  because  a  municipal 
corporation  continues  to  deposit  such  waters 
on  such  swamp  by  means  of  mere  storm  sewers 
after  such  swamp  has  been  improved.  St. 
Paid  dD.R  Co.  y.  Duluth  (Minn.)  88 

2.  A  municipal  corporation  is  not  liable  to 
the  owner  of  private  premises  within  its 
boundaries  for  failing  to  provide  a  system  of 
sewerage  to  carry  away  from  such  premises 
surface  water  and  the  water  of  perennial 
streams  naturally  coming  thereoD.  Jtl. 
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8.  nrbe  fiict  that  t  municipal  eorporation 
bas  diverted  Burface  waters  from  natural  ra- 
vines, and,  through  sewers,  deposited  them  on 
a  swamp  at  different  points  in  the  same  swamp 
from  those  at  which  the  ravines  terminate, 
win  not  civ6  the  owner  of  the  swamp  any  right 
to  complain  after  he  has  adopted  the  change 
made  by  such  diversion  by  building  the  roaid- 
bed  of  a  railroad  across  the  swamp,  leaving  no 
openings  in  the  raised  surface  of  such  roadbed 
OT^posite  to  the  ends  of  the  ravines,  and  by  put- 
ting in  box  culverts  across  such  roadbed  oppo- 
lite  the  ends  of  some  of  the  sewers,  to  carry  off 
such  waters.  St.  F^ul  db  D.  B.  Co.  t.  Dulutti 
(Minn.)  88 

4.  A  water  company  is  not  liable  to  the 
ow  ner  of  a  house  destroyed  by  Are,  because  of 
failure  to  famish  water  under  a  contract  with 
the  municipality,  although  a  special  tax  was 
provided  for  in  the  contract  to  pay  part  of  the 
consideration  to  the  water  company,  and  an 
express  provision  made  that  the  company 
should  be  liable  for  all  damages  occasioned  by 
failure  to  furnish  an  adequate  supply  of  water 
to  extinguish  any  fire.  Ecwmum  t.  Trenton 
Water  Co.  (Mo.)  146 

Notes  ahd  BRisrs. 

Waters;  boundary  of  municipal  corporation 
on,  see  Boumdart. 

Liability  for  loss  by  fire  dae  to  the  lack  of 
adequate  water  supply: — (I.)  of  city  or  munici- 
pality: (II.)  of  water  company.  146 

Right  of  city  to  turn  surface  water.  89 

WILLS. 

The  estate  of  each  daughter  becomes  inde- 
feasible on  arriving  at  the  age  of  twenty-three 
years,  under  a  will  giving  each  a  share  of 
property  on  arriving  at  that  age,  and  provid- 
ing; that  in  case  of  Uie  death  of  either  before 
that  age  the  children  of  the  deceased  shall 
inherit  the  parent's  share,  or,  in  default  of 
issue,  that  it  shall  go  to  the  survivor.  Keep- 
ere  v.  JF^i^elitif  Titte  db  D.  Co.  (N.  J.  Err.  & 
App.)  184 

WITNESSES.    ;  See  also  Appeal  Aim  Er- 
ror, 14. 

Letters  contradicting  a  witness  for  defendant 
on  a  trial  for  perjury,  in  respect  to  her  belief 
as  to  the  paternity  of  a  child  alleged  to  be  tbnt 
of  defendant,  are  not  inadmissible  on  the 
ground  that  the  contradiction  is  on  an  imma- 
terial matter.    Feople  v.  Hayee  (N.  Y.)       880 

WOMEN.    See  Constitutional  Law,  1. 

WRIT  AND  PROCESS.    See  also  Gar- 
nishment, 8;  Officers,  8. 

1.  The  privilege  of  members  of  the  legisla- 
ture, under  the  liinnesota  constitution,  from 
arrest  except  in  cartes  of  treason,  felony,  and 
breach  of  the  peace,  does  not  extend  to  the 
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service  of  summons  in  a  dvil  action.    Ji^odee 
T.  WaUh  (Minn.)  638 

2.  A  person  who  has  full  chamof  the  busi- 
ness of  a  foreign  corporation  dealing  in  lumber 
and  merchandise  at  a  particular  place  witliin 
the  state,  and  subject  to  no  authority  from  any 
other  x)erson  or  agent  within  the  state,  althouga 
tha  corporation  has  one  or  more  other  agents 
at  other  places  in  the  state,  but  who  oorreapciiids 
with,  accounts  to,  and  receives  inatructiona 
from,  the  main  office  of  such  foreign  corpoim- 
tion  in  the  foreign  state,  receives  and  diabaraes 
moneys,  pays  freight,  makes  oontracta  with 
customers  as  to  terms  of  payment  of  accounts, 
issues  receipts  for  money,  employs  all  neces- 
sary temporary  assistance  for  and  in  behalf  of 
the  corporation,  and,  witlk  the  knowledge  and 
under  the  instructions  of  the  corporation,  holda 
himself  out  and  advertises  in  the  newspaper  as 
manager,  is,  within  the  meaning  of  Dak. 
Comp.  Laws,  §  4898,  the  "managing  agent"  of 
such  foreign  corporation  for  the  purpose  of 
service  of  process.  Foeter  t.  Oharlee  Beteker 
Lumber  Co.  (S.  D.)  490 

8.  The  failure  of  a  foreign  corporation  to 
file  a  copy  of  its  articles  of  incorporation,  and 
the  certificate  of  the  appointment  of  an  agent 
authorized  to  accept  service  of  process,  as  re- 
quired by  Dak.  Comp.  Laws,  gg  8190,  819S, 
cannot  be  taken  advantage  of  by  such  corpo- 
ration to  avoid  service  of  summons  upon  a 
managing  agent  of  such  cori>oration  within 
the  state.  idL 

4.  Service  on  the  auditor  of  state  In  Arkan- 
sas, in  an  action  against  a  foreign  inaoranoe 
company  which  has  not  complied  with  the 
statute  requiring  as  a  condition  of  doing  bua- 
ness  that  the  auaitor  or  some  agent  be  appointed 
to  receive  service,  is  not  authorized  byUie  fact 
that  certain  persons  have  solicited  inauranoe 
for  the  company  within  the  stale  and  forwarded 
applications  to  its  office  in  aqother  state,  al- 
though they  may  be  subject  to  penalties  under 
the  statute.  Bothroek  v.  Dwdling- Bourn  Im. 
Co.  (Mass.)  869 
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Writ  and  process;  who  may  be  served  with 
process  in  suit  against  a  foreign  corporation: 
early  doctrines;  later  doctrines;  statutes  an- 
thorizing  service;  where  corporation  is  not 
engaged  in  business  within  the  state;  service 
on  director;  service  on  stockholder;  effect  of 
designating  agent;  failure  to  make  designatJofi; 
termination  of  agency:  cashier;  managing 
agent;  other  agents;  service  on  state  oflfcer; 
admission  of  service;  return  of  service;  in  gar- 
nishment cases;  serving  process  of  federal 
court;  English  cases.  490 

Privileges  of  members  of  congress  and  **^t 
legislature  from  suit;  civil  suits;  arreat.         ^ 

YONKERS.    See  Health. 
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OASES  lls^  23  L.  R  A. 


23  L.  R.  A.  33,  LONG  v.  FORREST,  150  Pa.  413,  24  Atl.  711. 

Conllictlnflr  claims  of  forelarn  creditors. 

Cited  in  Hilliard  v.  Enders,  196  Pa.  594,  46  Atl.  839,  holding  preference  over 
assijj^ment  creditors  not  obtainable  by  nonresident  by  foreign  attachment  of  es- 
tate of  citizen  of  foreign  state;  Paladini  v.  Maryland  Silk  Co.  18  Pa.  Co.  Ct.  175, 
denying  nonresident's  right  to  obtain  preference  over  foreign  receiver  by  foreign 
attachment;  Witters  v.  Globe  Sav.  Bank,  171  Mass.  427,  50  N.  E.  932,and  Wing  v. 
Bradner,  162  Pa.  77,  29  Atl.  291,  holding  preference  against  general  creditors  after 
assignment  not  permissible  by  attachment  by  foreign  creditor  of  property  of  foreign 
debtor;  DeTurck  v.  Woelfel,  19  Pa.  Super.  Ct.  270,  holding  that  debt  of  domestic 
corporation  contracted  in  foreign  state  to  foreign  creditor  passes  to  assignee 
thereof ;  McKean  v.  New  York  National  Bldg.  k  L.  Asso.  24  Pa.  Co.  Ct.  460,  deny- 
ing attachment  to  stockholder  of  foreign  corporation,  after  appointment  of  for- 
eign receiver  thereof;  Weil  v.  Bank  of  Burr  Oak,  76  Mo.  App.  38,  dismissing  at- 
tach nicnt  suit  of  foreign  creditor  on  interpleader  for  property  by  foreign  receiv- 
er; Williams  v.  Kemper,  H.  &  McD.  Dry  Goods  Co.  4  Okla.  150,  43  Pac.  1148,  up- 
holding voluntary  foreign  assignment  as  against  foreign  attaching  creditor. 

Cited  in  footnotes  to  Barth  v.  Backus,  23  L.  R.  A.  47,  which  denies  validity  of 
voluntary  assignment  though  valid  in  state  of  assignor's  domicil,  requiring  dis- 
charge of  debte  of  creditors  accepting  dividends;  Crippen  v.  Rogers,  25  L.  K.  A. 
821,  which  holds  that  resident  assignee  of  notes  from  nonresident  against  in- 
solvent nonresident  has  no  rights  as  attaching  creditor  superior  to  his  assignor: 
Holbrook  v.  Ford,  27  L.  R.  A.  324,  which  holds  rule  against  allowing  preference 
to  foreign  receiver  over  resident  creditor  inapplicable  to  domestic  receiver  in  suit 
instituted  by  nonresident;  Farmers'  Loan  &  T.  Co.  v.  Bankers'  &  M.  Teleg.  Co. 
31  L.  R.  A.  403,  which  holds  no  lien  obtained  by  attaching  telegraph  lines  in 
property  in  other  states  after  receiver  appointed  in  state  of  which  attaching 
creditor  a  citizen;  Nathan  v.  Lee,  43  L.  R.  A.  820,  which  sustains,  in  state  where 
land  lies,  mortgage  by  foreign  corporation  to  nonresidents  in  other  state  to  secure 
antecedent  debt;  Fenton  v.  Edwards,  46  L.  R.  A.  832,  which  holds  voluntary 
assignment  for  creditors  by  foreign  corporation  in  other  state  precludes  garnish- 
ment of  debt  in  state  where  debtor  resides. 

Cited  in  note  (23  L.  R.  A.  54,  57)  on  lights  of  receiver  as  to  property  outsid' 
of  jurisdiction  in  which  he  is  appointed. 
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23  L.  R.  A.  47,  BARTH  v.  BACKUS,  140  N.  Y.  230,  55  X.  Y.  S.  R.  561,  37  Am. 
St.  Rep.  545,  35  N.  E.  425. 

Comity'  as   to   property   of  Iniiolvent    forelsn   debtor. 

Cited  in  Marshall  v.  Sherman,  148  N.  Y.  25,  34  L.  R.  A.  766,  51  Am.  St.  Rep. 
654,  42  N.  E.  419,  holding  statutory  liability  of  domestic  stockholder  in  foreign 
corporation  not  enforceable  to  injustice  of  citizens  of  state  of  forum;  Rogers  v. 
Pell,  154  N.  Y.  526,  49  N.  E.  75,  holding  that  foreign  corporation  may  make  valid 
general  assignment  in  New  York  if  assignment  is  also  valid  under  law  of  domicil: 
Stoddard  v.  Lum,  159  N.  Y.  277.  45  L.  R.  A.  556,  70  Am.  St.  Rep.  541,  53  K.  E, 
1108,  holding  action  maintainable  by  foreign  assignee  of  foreign  corporation  to 
enforce  common-law  contractual  liability  of  stockholders  to  pay  subscription 
price  of  stock;  Moshei  v.  Supreme  Sitting,  O.  of  I.  H.  88  Hun,  399,  34  X.  Y. 
Supp.  816,  holding  preference  by  creditor  over  receiver  of  foreign  corporation  not 
obtainable  by  attachment  subsequent  to  receivership,  although  before  actual  pos- 
session by  receiver;  Bearing  v.  McKinnon  Dash  &  Hardware  C-o.  33  App.  Div.  40, 
63  N.  Y.  Supp.  513,  holding  transfer  of  property  for  benefit  of  creditors  by  in- 
strument valid  at  domicil,  but  void  in  New  York,  not  valid  as  to  property  in 
New  York ;  Re  Hulbert  Bros.  &  Co.  38  App.  Div.  327,  57  K.  Y.  Supp.  38,  holding 
title  to  insolvent  foreign  creditor's  dividend  from  insolvent  estate  vested  in  for- 
eign trustee  under  valid  assignment  by  law  of  domicil;  Hammond  v.  National 
Life  Asso.  58  App.  Div.  455,  69  N.  Y.  Supp.  585,  upholding  power  of  court  to 
retain  assets  of  dissolved  foreign  corporation  for  benefit  of  domestic  creditor 
against  receiver;  Workum  v.  Caldwell,  27  Misc.  73,  58  N.  Y.  Supp.  175,  upholding 
assignment  in  New  Y.ork  of  Pennsylvania  partnership  association  directing  appro- 
priation first  to  payment  of  debts,  surplus  to  undissolved  company;  Weil  v.  Bank 
of  Burr  Oak,  76  Mo.  App.  39 ;  Townsend  v.  Coxe,  151  111.  67,  37  N.  E.  689;  Bloom- 
ingdale  v.  Weil,  29  Wash.  624,  70  Pac.  94, — upholding  title  of  foreign  assisnee 
against  attachment  of  foreign  creditor;  Moore  v.  Land,  Title  &  T.  Co.  82  Md.  290, 
33  Atl.  641,  holding  claim  of  foreign  assignee  of  foreign  debtor  superior  to  that 
of  domestic  attaching  creditor;  Thompson  v.  Tetley,  68  N.  H.  482,  41  Atl.  179, 
holding  funds  of  insolvent  debtor,  obtained  by  creditor  bona  fide  by  suit  in  for- 
eign state,  not  recoverable  by  assignee  in  subsequent  insolvency  proc?edings: 
Cross  V.  Brown,  19  R.  I.  237,  33  Atl.  147,  upholding  attachment  against  title  of 
foreign  assignees  in  involuntary  insolvency  proceeding;  Fowler  v.  Bell,  90  Tex. 
160,  39  L.  R.  A.  257,  59  Am.  St.  Rep.  788,  37  S.  W.  1058,  refusing  to  uphold  mort- 
gage by  foreign  debtor  for  benefit  of  one  of  its  creditors;  Segnitz  v.  Garden  City 
Bkg.  &  T.  Co.  107  Wis.  175,  50  L.  R.  A.  329,  81  Am.  St.  Rep.  830,  83  N.  W.  327, 
holding  that  state  insolvency  law,  essentially  a  bankruptcy  act,  will  not  be  given 
extraterritorial  force;  Security  Trust  Co.  v.  Dodd,  173  U.  S.  629,  43  L.  ed.  83S. 
19  Sup.  Ct.  Rep.  545,  holding  property  of  foreign  debtor  assigned  under  foreign 
insolvency  law  subject  to  subsequent  attachment  in  Massachusetts  by  New  York 
creditors;  National  Park  Bank  v.  Clark,  92  App.  Div.  266,  87  N.  Y.  Supp.  ISo. 
holding  lien  of  attachment  of  domestic  creditor  superior  to  claim  of  foreign 
receiver  of  foreign  corporation. 

Distinguished  in  Vanderpoel  v.  Gorman,  140  N.  Y.  567,  24  L.  R.  A.  549,  37  Am. 
St.  Rep.  601,  35  N.  E.  932,  holding  valid,  assignment  in  New  York  of  insolvent 
foreign  corporation,  valid  under  law  of  domicil. 

Comity  an   to  perjury. 

Cited  in  People  v.  Martin,  175  N.  Y.  322.  96  Am.  St.  Rep.  628,  67  N.  E.  589, 
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holding  one  taking  false  oath  required  or  permitted  by  laws  of  sister  state,  guilty 
of  perjury. 

Volmitary    asslsnineiit    by   leasee. 

Cited  in  Medinah  Temple  Co,  v.  Currey,  58  111.  App.  435,  holding  voluntary  as- 
signment under  statute  by  lessee  not  breach  of  covenant  not  to  assign  lease. 

Insol-vency  statiiteB  proTidins  for  discliarflre  of  debtor. 

Cited  in  Rowland's  Appeal,  67  N.  H.  577,  35  Atl.  943,  holding  state  insolvency 
law  providing  for  distribution  of  debtor's  property  and  his  discharge,  a  bank- 
ruptcy law. 

Eqnmllty  of  rlarbts  of  foreiflm  and  domestic  creditors. 

Cit^d  in  Mabon  v.  Ongley  Electric  Co.  166  N.  Y.  201,  50  N.  E.  805,  holding 
action  not  maintainable  by  foreign  receiver  for  appointment  of  ancillary  receiver. 

Corporation  considered  as  '^person.*' 

Cited  in  People  ex  rel.  United  Auctioneers  v.  Scully,  23  Misc.  733,  53  N.  Y. 
Supp.  125,  holding  that  city  clerk  with  authority  to  grant  auctioneer's  license  to 
persons  cannot  be  compelled  to  license  corporation. 

23  L.  R,  A.  52,  OILMAN  v.  HUDSON  RIVER  BOOT  &  SHOE  MFG.  CO.  84  Wis. 

60,  36  Am.  St.  Rep.  899,  54  N.  W.  395. 
Comity  as  affectinflr  foreign   representatives  and  property   rli^bts. 

Cited  in  Hughes  v.  Hunner,  91  Wis.  120,  64  N.  W.  887,  holding  title  to  de- 
benture bonds  passes  to  foreign  receiver  subject  to  claims  of  domestic  creditors; 
Parker  v.  Stoughton  Mill  Co.  91  Wis.  180,  51  Am.  St.  Rep.  881,  64  N.  \V.  751, 
upholding  action  by  foreign  receiver  against  domestic  debtor;  Swing  v.  White 
River  Lumber  Co.  91  Wis.  521,  66  N.  W.  174,  holding  complaint  of  foreign  trustee 
insufficient  in  failing  to  allege  authority  to  sue  under  foreign  law  and  appoint- 
ment; Wyman  v.  Kimberly-Clark  Co.  93  Wis.  559,  67  N.  W.  932,  upholding  act 
limiting  time  within  which  foreign  receiver  may  sue;  Finney  v.  Guy,  106  Wis'. 
277,  49  L.  R.  A.  495,  82  N.  W^  595,  dismissing  action  against  domestic  stock- 
holder to  enforce  double  liability,  under  foreign'  statutes,  after  suit  in  foreign 
state;  Iowa  &  C.  Land  Co.  v.  Hoag,  132  Cal.  629,  64  Pac.  1073,  holding  action 
maintainable  by  foreign  trustee  to  foreclose  mortgage;  Castleman  v.  Templeman, 
87  Md.  553,  41  L.  R.  A.  370,  67  Am.  St.  Rep.  363,  40  Atl.  275,  holding  action 
maintainable  by  foreign  receiver  to  recover  unpaid  subscription  to  capital  stock 
and  referring  with  approval  to  annotation  in  23  L.  R.  A.  52 ;  Weil  v.  Bank  of  Burr 
Oak,  76  Mo.  App.  38,  dismissing  attachment  suit  of  foreign  creditor  on  inter- 
pleader for  property  by  foreign  receiver;  Barley  v.  Gittings,  15  App.  D.  C.  439, 
holding  permission  to  foreign  receiver  to  sue  or  intervene  not  a  right,  but  priv- 
ilege; Small  V.  Smith,  14  S.  D.  624,  86  Am.  St.  Rep.  807,  86  N.  W^  649,  holding 
.'iction  maintainable  by  foreign  receiver  to  recover  realty  from  resident  of  state 
of  forum;  E.  F.  Kirwan  Mfg.  Co.  v.  Truxton,  2  Penn.  (Del.)  60,  44  Atl.  427,  hold- 
ing action  not  maintainable  by  corporation  in  its  own  name  after  appointment 
of  foreign  receiver;  Hale  v.  Harris,  112  Iowa,  375,  83  N.  W.  1046,  holding  action 
maintainable  by  foreign  receiver  as  assignee  to  foreclose  mortgage;  Hibernia 
Bank  &  T.  Co.  v.  Lewis,  119  Fed.  397,  holding  that  tendency  of  court  is  to  recog- 
nize right  of  receiver  to  possession  of  property  embraced  in  decree,  although  out- 
side jurisdiction  of  appointing  court;  Eingartner  v.  Illinois  Steel  Co.  94  Wis. 
Hi,  34  L.  R.  A.  508,  59  Am.  St.  Rep.  859,  68  N.  W.  664  (dissenting  opinion),  ii:a- 
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jority  holding  citizens  of  one  state  have  same  right  of  action  in  courts  of  sister 
state  as  citizens  thereof. 

Cited  in  footnotes  to  Barth  v.  Backus,  23  L.  R.  A.  47,  which  denies  validity  of 
voluntary  assignment  though  valid  in  state  of  assignor's  domicil,  requiring  dis- 
charge of  debts  of  creditors  accepting  dividends;  Buswell  v.  Supreme  Sitting,  0. 
I.  H.  23  L.  R.  A.  846,  which  upholds  right  of  intervention  of  receiver  of  foreign 
corporation  appointed  at  its  domicil;  American  Waterworks  Co.  v.  Farmers  Loan 
&  T.  Co.  25  L.  R.  A.  338,  which  upholds  receiver's  right  to  object  to  prosecution 
by  corporate  officer  of  writ  of  error  in  other  state;  Holbrook  v.  Ford,  27  L.  R-  A. 
324,  which  holds  receiver  of  foreign  corporation's  property  takes  no  title  to  debts 
due  from  persons  in  other  state;  Commercial  Nat.  Bank  v.  Matherwell  Iron  k 
Steel  Co.  29  L.  R.  A.  164,  which  denies  right  of  receiver  to  sue  in  other  state 
for  property  never  in  his  possession;  Robertson  v.  Stead,  33  L.  R.  A.  203,  which 
holds  foreign  receiver  obtaining  possession  of  property  is  entitled  to  protection 
anywhere;  Guarantee  Trust  &  S.  D.  Co.  v.  Philadelphia,  R.  &  N.  £.  R.  Co.  38  I* 
R.  A.  804,  which  sustains  jurisdiction  of  state  court  appointing  railroad  receiver 
to  direct  as  to  wages  for  operation  within  state,  though  services  also  performed 
in  other  state;  Castleman  v.  Templeman,  41  L.  R.  A.  367,  which  denies  receiver's 
power  to  consent  to  decree  in  other  state  for  payment  of  assessments  by  stock- 
holders to  creditors;  Ward  v.  Connecticut  Pipe  Mfg.  Co.  42  L.  R.  A.  706,  which 
requires  attachment  creditor  to  account  for  fair  value  of  goods  at  time  of  attach- 
ment, before  sharing  in  benefit  of  receivership  in  other  state;  Wyman  v.  Eaton, 
43  L.  R.  A.  695,  which  denies  foreign  receiver's  right  to  enforce  stockholder's  lia- 
bility created  by  law  of  other  state,  when  injurious  to  residents;  Linville  v.  Had- 
den,  43  L.  R.  A.  222,  which  holds  nonresident  creditor  of  foreign  corporation  in 
hands  of  receiver  entitled  to  same  protection  as  resident  creditors  against  recfiv- 
er's  claim  to  property;  Price  v.  Ward,  46  L.  R.  A.  459,  which  denies  administra- 
tor's right  to  sue  to  redeem  from  mortgage,  land  in  other  state,  by  setting  off 
waste  committed  by  mortgagee  in  possession;  Segnitz  v.  Garden  City  Bkg.  &  T. 
Co.  50  L.  R.  A.  327,  which  holds  money  on  deposit  in  bank  of  other  state  applica- 
ble to  notes  of  assignor  for  creditors  held  by  bank  after  their  maturity. 

Cited  in  notes  (23  L.  R.  A.  33,  42)  on  transfer  of  property  out  of  state  by 
bankruptcy  or  insolvency  proceedings  or  by  assignment  for  creditors;  (26  L.  R- 
A.  218)  on  garnishment  of  money  due  from  receiver. 

23  L.  R.  A.  58,  JASPER  v.  HAZEN,  4  N.  D.  1,  58  N.  W.  454. 
Appellate  Jurisdiction  mm  to  «;^iieMtlonM  of  fact. 

Cited  in  Christianson  v.  Farmers'  Warehouse  Asso.  5  N.  D.  444,  32  L.  R.  A. 
731,  67  N.  W.  300,  upholding  constitutionality  of  act  requiring  supreme  court,  on 
appeal,  to  try  anew  all  cases  tried  below. 

Deed  Intended  as  mortaraKe. 

Followed  in  McGuin  v.  Lee,  10  N.  D.  169,  86  N.  W.  714,  holding  evidence  in- 
sufficient to  show  absolute  deed  intended  as  mortgage. 

Cited  in  Rubo  v.  Bennett,  85  111.  App.  488,  holding  that  in  case  of  doubt,  court 
of  equity  prefers  construing  deed  as  mortgage. 

Revle^v   of   evidence   on   appeal. 

Cited  in  Nichols  &  S.  Co.  v.  Stangler,  7  N.  D.  109.  72  N.  W.  1089,  holding  that 
when  evidence  is  evenly  balanced,  or  nearly  so,  appellate  court  should  adopt  view 
of  court  below;  Riley  v.  Riley,  9  N.  D.  583,  84  N.  W.  347,  holding  on  appeal,  evi- 
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dence  of  material  alteration  not  sufficiently  strong  and  convincing  to  warrant  an- 
nulling of  deed;  Paulson  v.  Ward,  4  N.  D.  106,  58  N.  W.  792,  reviewing  and 
holding  evidence  sufficient  to  show  grantee's  participation  in  fraud  of  grantor, 
warranting  setting  aside  conveyance;  Hostetter  v.  brooks  Elevator  Co.  4  N.  D. 
361,  61  N.  W.  49,  holding  appellate  court  not  warranted  in  disturbing  findings 
of  fact  upon  examination  of  evidence;  Re  Eaton,  4  N.  D.  518,  62  N.  W.  597,  hold- 
ing fact  that  there  is  some  evidence  to  support  finding  in  disbarment  proceeding 
not  conclusive  on  appellate  court;  Axion  Min.  Co.  v.  White,  10  S.  D.  202,  72  N. 
W.  462,  refusing  to  disturb  finding  not  against  fair  preponderance  of  testimony. 

23  L.  R.  A.  67,  STATE  ex  rel.  FIRST  NAT.  BANK  v.  BARTLEY,  39  Neb.  353, 

58  N.  W.  172. 
Depoalts    In    bankii. 

Cited  in  Re  State  Treasurer's  Settlement,  51  Neb.  131,  36  L.  R.  A.  751,  foot- 
note p.  746,  70  N.  W.  532,  holding  deposit  of  public  money  by  state  treasurer  in 
legally  constituted  depository  a  loan  of  such  money;  Bartley  v.  State,  53  Neb. 
337,  73  N.  W.  744,  holding  bank  a  debtor  of  state  to  amount  of  deposit  of  stato 
monej-s  therein;  Nichols  v.  State,  46  Neb.  719,  65  N.  W.  774,  holding  that  general 
deposit  in  bank  by  customer  is  m.  nature  of  loan. 

Cited  in  footnotes  to  Marquette  v.  Wilkinson,  43  L.  R.  A.  840,  which  hoUs 
that  city  funds  redeposited  in  other  bank,  under  arrangement  for  sharing  depos- 
its, are  held  in  trust  for  city  as  against  original  banker's  assignee  for  creditors; 
Maloy  V.  Bernalillo  County,  52  L.  R.  A.  126,  which  denie-j  defaulting  county 
treasurer's  liability  to  county  for  interest  paid  to  him  by  bank  in  which  public 
money  deposited,  after  he  has  paid  county. 

23  L.  R.  A.  73,  FURLEY  v.  CHICAGO,  M.  &  ST.  P.  R.  CO.  90  Iowa,  146,  57  N. 

\V,  719. 
Violation    of   statatory   reflrnlatlons. 

Cited  in  State  v.  (Chicago,  M.  &  St.  P.  R.  Co.  122  Iowa,  25,  101  Am.  St.  Rep. 
254,  96  N.  W.  904,  holding  penal  statute  requiring  trains  to  stop  at  certain 
places  not  violated  where  failure  to  comply  due  to  defective  brakes. 

Cited  in  note  (26  L.  R.  A.  640)  on  validity  and  construction  of  statutory  regu- 
lations as  to  infected  animals. 

23  L.  R.  A.  82,  WIANT  v.  HAYS,  38  W.  Va.  681,  18  S.  E.  807. 
Personal   property   nubject    to   transfer. 

Cited  in  Stevenson  v.  Kyle.  42  W.  Va.  232,  57  Am.  St.  Rep.  854,  24  S.  E.  886. 
holding  that  order  on  fund  does  not  operate  as  assignment,  unless  fund  has  real 
or  potential  existence  in  hands  of  drawee. 

Lilen   upon   personal  property. 

Cited  in  footnote  to  Boisseau  v.  Penn,  57  L.  R.  A.  380,  which  holds  execution 
not  lien  on  interest  of  debtor  in  twenty-year  distribution  policy  on  his  life,  which 
ceases  on  failure  to  pay  premiums. 

Forfeiture    proceedlnflra* 

Cited  in  Cecil  v.  Clark,  44  W.  Va.  679,  30  S.  E.  216,  holding  forfeiture  pro- 
ceeding for  sale  of  lands  for  benefit  of  school  fund,  chancery  suit;  Cecil  v.  Clark, 
44  W.  Va.  680,  30  S.  E.  216,  holding  heirs  having  interest  in  land,  not  made  par- 
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ties  to  forfeiture  proceeding  relating  thereto,  not  bound  thereby;  King  v.  Mu!- 
lins,  171  U.  S.  432,  43  L.  ed.  225,  18  Sup.  Ct.  Rep.  925,  ho!din«r  proceeding  in  cir- 
cuit court  of  West  Virginia  for  sale  of  forfeited  landg,  a  judicial  proceeding. 

23  L.  R.  A.  86,  FORT  v.  STATE,  92  Ga.  8,  18  S.  E.  14. 
Ijloyds   asMociation. 

Cited  in  Enterprise  Lumber  Co.  v.  M^indy,  62  N.  J.  L.  21,  55  L.  It  A.  201.  42 
Atl.  1063,  upholding  validity  of  "Lloyds"  contract  or  policy  of  insurance. 

Cited  in  footnote  to  Com.  v  Reinoehl,  25  L.  R.  A.  247,  which  holds  guarantee 
Lloyds  not  a  "company"  within  provision  as  to  acting  as  agent  for  foreign 
company. 

Cited  in  note  (25  L.  R.  A.  239)  on  restrictions  on  insurance  by  unincorporated 
associations  or  individuals;  Lloyds  associations. 

23  L.  R.  A.  88,  ST.  PAUL  &  P.  R.  CO.  v.  DULLTiB,  56  Minn.  494,  45  Am.  St 

Rep.  491,  58  N.  W.  159. 
Interference  TPltli  natural  Hoyv  of  Murface  TPaters. 

Cited  in  Dudley  v.  Buffalo,  73  Minn.  352,  76  N.  W.  44,  holding  village  not  lia- 
ble for  overlflow  of  private  property  by  reason  of  inadequate  drains. 

Cited  in  footnotes  to  Albany  v.  Sikes,  26  L.  R.  A.  653,  which  holds  no  common 
law  as  to  surface  \vater  established  by  adjudication  before  independence  of  coun- 
try; Giliillan  v.  Schmidt,  31  L.  R.  A.  547,  which  sustains  power  to  deepen  natural 
line  of  drainage  of  marsh  fed  entirely  by  surface  water;  Churchill  v.  Beethe,  35 
L.  R.  A.  442,  which  sustains  right  of  county  to  divert  surface  water  in  exercise  of 
right  of  eminent  domain;  Jordan  v.  Benw^ood,  36  L.  R.  A.  519,  which  denies  lia- 
bility of  city  for  change  of  street  grade,  preventing  flow  of  surface  water  from 
lot;  McAskill  v.  Hancock,  55  L.  R.  A.  738,  which  holds  township  liable  for  caus- 
ing surface  water  to  overflow  private  property ;  Franklin  v.  Durgee,  58  L.  R  A. 
112,  which  denies  right  to  fill  depressions  in  land,  casting  surface  water  back  on 
highway  to  its  injury. 

Cited  in  note  (61  L.  R.  A.  674)  on  duty  and  liability  of  municipality  with  re- 
spect to  drainage. 

23  L.  R.  A.  90,  ISHAM  v.  POST,  141  N.  Y.  100,  66  N.  Y.  S.  R.  656,  38  Am.  St 
Rep.  766,  35  N.  E.  1084. 
Report  of  second  appeal  in  167  N.  Y.  532,  60  N.  E.  1113,  Affirming  51  App.  Div. 
605,  64  X.  Y.  Supp.  1137. 

Lilabillty   for  negrllirence. 

Cited  in  Price  v.  Ga  Nun,  11  Misc.  75,  32  N.  Y.  Supp.  801,  holding  optician  lia- 
ble for  negligence  in  making  pair  of  glasses  from  prescription;  Steube  v.  Chris- 
topher &  S.  Architectural  Iron  Foundry  Co.  85  Mo.  App.  650,  holding  that  in 
notion  for  personal  injury,  where  negligence  is  in  reasonable  doubt,  it  is  question 
for  jury. 

—  Of  banks  and  bankers. 

Cited  in  First  Nat.  Bank  v.  German  Bank,  107  Iowa,  546,  70  Am.  St  Rep. 
216.  78  N.  W.  195,  holding  bank  not  liable  for  negligence  of  notary  public,  it^ 
assistant  cashier;  Clinton  Nat.  Bank  v.  National  Park  Bank,  37  App.  Div.  607, 
56  N.  Y.  Supp.  244,  holding  evidence  as  to  custom  of  bankers  as  to  examination 
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of  securities  admissible  on  question  of  negligence;  Watson  v.  Fagner,  208  III. 
144,  70  N.  E.  23,  holding  banker  liable  for  negligence  in  loaning  customer's  money 
to  unsafe  borrower. 

Cited  in  footnote  to  Grow  v.  Cockrill,  36  L.  R.  A.  89,  which  holds  bank  receiver 
not  liable  for  president's  loan  of  depositor's  money. 

23  L.  R.  A.  D5,  PEOPLE  ex  rel,  THURBER-WHYLAND  CO,  v.  BARKER,  141  N. 

Y.  118,  56  N.  Y.  S.  R.  686,  35  N.  E.  1073. 
Taxable  personaltyt  and  dedvctlons  allonvable. 

Cited  in  People  ex  rel.  Yellow  Pine  Co.  v.  Barker,  23  App.  Div.  526,  48  N.  Y. 
Supp.  553,  holding  foreign  corporation  taxable  on  credits  and  bills  receivable  on 
business  done  in  New  York;  People  ex  rel.  Barney  v.  Barker,  16  App.  Div.  268, 
44  N.  Y.  Supp.  718,  holding  nonresident  not  entitled  to  exemption  from  taxation 
of  sum  invested  in  New  York,  merely  because  of  greater  indebtedness  to  citizens 
of  state;  People  ex  rel.  Lemmon  v.  Feitner,  167  N.  Y.  9,  82  Am.  St.  Rep.  698,  60 
N.  E.  265,  holding  value  of  seat  in  stock  exchange  owned  by  nonresident  not  tax- 
able; Sprague  v.  Fletcher,  69  Vt.  81,  37  L.  R.  A.  844,  37  Pac.  239,  holding  invalid, 
statute  denying  right  to  nonresidents  only  of  deducting  debts  from  taxable  prop- 
erty; People  ex  rel.  Bird  v.  Barker,  145  N.  Y.  242,  39  N.  E.  1065,  holding  nonresi- 
dent special  partner  not  entitled  to  deduction  of  partnership  indebtedness  from 
sum  taxable. 

Cited  in  note  (60  L.  R.  A.  332)  on  constitutional  equality  in  United  States  in 
relation  to  corporate  taxation. 

Limited  in  People  ex  rel.  Hecker- Jones- Jewell  Mill.  Co.  v.  Barker,  147  N.  Y. 
34,  29  L.  R.  A.  395,  footnote  p.  393,  41  N.  E.  435,  Affirming  86  Hun,  152,  67  N. 
Y.  8.  R.  756,  33  N.  Y.  Supp.  1019,  requiring  deduction  of  unpaid  part  of  purchase 
money  for  property  bought  in  state  by  foreign  corporation  in  determining  sum 
invested. 

23  L.  R.  A.  97,  Re  WORTHINGTON,  141  N.  Y.  9,  56  N.  Y.  S.  R.  561,  35  N.  K 

929. 
AMlflrnments   aarainst   public    policy-* 

Cited  in  Woodbridge  v.  Bockes,  59  App.  Div.  517,  69  N.  Y.  Supp.  417,  holding 
release  by  cestui  que  trust  of  accrued  income  valid;  Re  King,  110  Mich.  207,  68 
N.  W.  154,  holding  assignment  of  compensation  for  services  as  executrix  against 
public  policy. 

23  L.  R.  A.  99,  LIMBURG  v.  GERMAN  F.  INS.  CO.  90  Iowa,  709,  48  Am.  St 

Rep.  468,  57  N.  W.  626. 
Occupancy   i^ltbin    ternm   of   Insurance   policy. 

Cited  in  Names  v.  Dwelling  House  Ins.  Co.  95  Iowa,  650,  64  N.  W.  628,  holding 
occupancy  of  house,  with  sole  intent  of  burning  property  therein,  not  occupancy 
within  terms  of  policy;  Des  Moines  Ice  Co.  v.  Niagara  F.  Ins.  Co.  99  Iowa,  200, 
68  N.  W.  600,  holding  ice  house  not  vacant,  as  matter  of  law,  within  meaning  of 
policy,  because  nothing  therein  in  October  except  tools  and  small  quantity  of  ice. 

Cited  in  footnotes  to  Moody  v.  Amazon  Ins.  Co.  26  L.  R.  A.  313,  which  holds 
nonoccupancy  without  increase  of  risk  or  fraud  insufficient  to  avoid  policy;  Hen- 
derson Trust  Co.  v.  Stuart,  48  L.  R.  A.  49,  which  holds  executor  liable  for  loss  of 
insurance  from  failure  to  apply  for  extension  of  vacancy  permit;  Home  Ins.  Co. 
L.  R.  A.  Au.— Vol.  III.— 38. 
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V.  Hancock,  52  L.  R.  A,  665,  which  holds  house  not  vacant  because  custodian  has 
access  to  only  one  room;  German  Ins.  Co.  v.  Russell,  58  L.  R.  A.  234,  which  holds 
policy  absolutely  forfeited  by  allowing  premises  to  remain  vacant  time  sptrifie*! 
in  policy;  Hampton  v.  Hartford  F.  Ins.  Co.  52  L.  R.  A.  344,  which  holds  church 
building  kept  for  use  for  purposes  for  which  designed  not  vacant  and  unoccupied. 

Igri^orlnflT  tnMtractlon  of  court. 

Cited  in  World  Mut.  Ben.  Asso.  v.  Worthing,  59  Neb.  589,  81  N.  W.  620,  hold- 
ing failure  of  jury  to  follow  coYirt's  instructions  reversible  error. 

23  L.  R.  A.  103,  WILKES  v.  DAVIES,  8  Wash.  112,  35  Pac.  611. 
Rlflrlits  of  onvner  of  Impro-vements  on  scliool  lands. 

Cited  in  Brummett  v.  Campbell,  32  Wash.  368,  73  Pac.  403,  holding  that  cne 
lawfully  in  possession  of  school  lands,  and  having  improvements  thereon,  has 
right  as  against  subsequent  purchaser  to  retain  possession  until  paid  for. 

ConclnsiveneMi  of  prior  decisions  and  Jndgrnients. 

Cited  in  Furth  v.  Snell,  13  Wash.  665,  43  Pac.  935,  holding  that  where  evi- 
dence on  second  trial  is  substantially  same  as  on  first,  law  as  established  on 
facts  on  first  appeal  is  binding;  Isensee  v.  Austin,  15  Wash.  358,  46  Pac.  394. 
holding  assignees  barred  by  rule  of  res  judicata  as  to  defenses  available  to  as- 
signors in  former  action;  Dunsmuir  v.  Port  Angeles,  Gas,  Water,  Electric  Light 
&  P.  Co.  30  Wash.  592,  71  Pac.  9,  holding  action  for  recovery  of  taxes  not  barred 
by  former  action  between  same  parties,  in  which  controversy  was  not  determined 
because  remedy  not  deemed  appropriate. 

Cited  in  note  (34  L.  R.  A.  327)  on  conclusiveness  of  prior  decisions  on  sub- 
sequent appeals. 

23  L.  R.  A.  Ill,  ADAMS  v.  FIRST  NAT.  BANK,  113  N.  C.  332,  18  S.  E.  513. 
Settlement  of  accounts  it^-lth  banks. 

Cited  in  Hodgin  v.  Peoples'  Nat.  Bank,  124  N.  C.  543,  32  S.  E.  887,  holding 
deposit  of  individual  partner  not  applicable  to  indebtedness  of  firm  to  bank. 

Distinguished  in  Davis  v.  Industrial  Mfg.  Co.  114  N.  C.  333,  23  L.  R.  A.  325. 
19  S.  E.  371,  holding  receiver  of  insolvent  bank  in  settling  with  creditor  en- 
titled to  deduct  all  sums  for  which  he  is  debtor,  as  principal  or  surety. 

23  L.  R.  A.  113,  Re  MUNICIPAL  SUFFRAGE  TO  WOMEN,  160  Mass.  586,  36 

N.  E.  488. 
statutes  to  take  effect  upon  acceptance  by  vote  of  people. 

Cited  in  Owen  v.  Baer,  154  Mo.  509,  55  S.  W.  644,  holding  sewer  tax  law  ap- 
plicable to  cities  of  fourth  class,  upon  two- thirds  vote  in  favor  thereof,  uncon- 
stitutional. 

Cited  in  footnotes  to  State  ex  rcl.  Witter  v.  Forkner,  28  L.  R.  A.  206,  which 
upholds  statute  requiring  consent  of  city  council  and  majority  of  electors  to 
suspension  of  penalties  of  prohibitory  liquor  law;  State  ex  rel.  Childs  v.  Cope- 
land.  34  L.  R.  A.  777,  which  holds  void,  local-option  law  granting  charter  power 
to  cities  of  certain  class,  to  take  effect  in  city  only  on  adoption  thereby. 

Delegation  of  po-wer. 

Cited  in  Brodbine  v.  Revere,  182  Mass.  600,  66  N.  E.  007,  upholding  act  giv- 
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ing  metropolitan   park   commissioners   power   to  make  rules   for   reguhtion   of 
boulevards  within  their  care. 

23  L.  R.  A.  120,  CRUMLISH  v.  CENTRAL  IMPROV.  CO.  38  W.  Va.  390,  45 

Am.  St  Rep.  872,  18  S.  E.  456. 
Payment    of    debt    by    volunteer. 

Cited  in  Schoonover  v.  Osborne,  117  Iowa,  438,  90  N.  W.  844,  holding  grantee 
of  land  redeeming  same  after  execution  sale  on  erroneous  judgment  not  volun- 
teer. 

Cited  in  footnotes  to  United  States  use  of  Fidelity  Nat.  Bank  v.  Rundle,  52 
L.  R.  A.  505,  which  holds  money  furnished  to  pay  labor  claims  not  within  bond 
for  paying  persons  supplying  principal  with  labor  or  materials  for  prosecuting 
work;  People's  &  D.  Bank  v.  Craig,  52  L.  R.  A.  872,  which  holds  remittance  to 
owner  of  amount  of  note  by  one  receiving  for  collection,  out  of  his  own  funds, 
constitutes  payment  by  volunteer;  Marshall  v.  Bullard,  54  L.  R.  A.  862,  which 
holds  third  person's  part  payment  of  judgment  suilicient  consideration  for  re- 
lease of  balance;  Jackson  v.  Pennsylvania  R.  Co.  55  L.  R.  A.  87,  which  holds 
accord  and  satisfaction  with  third  person,  authorized  or  ratified  by  debtor,  pre- 
vents action  by  creditor. 

RifflKt  to  sabroflratlon. 

Cited  in  Irvine  v.  Kearney  County,  76  Fed.  767,  holding  purchaser  of  void 
bonds  entitled  to  subrogation  to  rights  of  holders  of  warrants  for  which  bonds 
were  issued;  Bates  v.  Swiger,  40  W.  Va.  429,  21  S.  E.  874,  holding  one  offi- 
ciously paying  debt  of  another  as  stranger  not  entitled  to  subrogation;  Hawker 
v.  Moore,  40  W.  Va.  52,  20  S.  E.  848,  upholding  right  of  cosurety  to  subrogation; 
Davis  V.  Schlemmer,  150  Ind.  477,  50  N.  £.  373,  holding  that  replevin  bail  sign- 
ing bond  at  request  of  one  not  a  party  may  be  entitled  to  subrogation  on  pay- 
ment of  judgment;  Gray  v.  Zellmer,  66  Kan.  518,  72  Pac.  228,  denying  subro- 
gation to  rights  of  prior  mortgagee,  where  mortgage  paid  without  mortgagor's 
knowledge  out  of  proceeds  of  subsequent  invalid  mortgage. 

Cited  in  footnotes  to  Faires  v.  Cockrill,  28  L.  R.  A.  528,  which  denies  right 
to  contribution  or  subrogation  between  co-obligors  on  written  contract;  Union 
Mortg.  Bkg.  &  T.  Co.  v.  Peters,  30  L.  R.  A.  829,  which  authorizes  subrogation  of 
one  advancing  money  at  debtor's  instance  for  u.se  in  paying  prior  security; 
Meeker  v.  Larson,  57  L.  R.  A.  901,  which  denies  right  of  one  furnishing  money 
to  discharge  mortgage,  to  be  subrogated  to  mortgagee's  rights. 

Effect   to   be   vlven   forelgrn   Jndflrment. 

Cited  in  Wells-Stone  Mercantile  Co.  v.  Truax,  44  W.  Va.  537,  29  S.  E.  1006, 
holding  foreign  judgment,  in  absence  of  fraud,  conclusive  on  collateral  attack; 
Winham  v.  Kline,  77  Mo.  App.  47,  holding  foreign  judgment,  obtained  on  per- 
sonal service,  binding  on  parties;  American  Mut  L.  Ins.  Co.  v.  Mason,  159  Ind. 
it',  64  N.  E.  525,  holding  judgment  of  foreign  court  having  jurisdiction  of  sub- 
ject-matter and  persons  not  open  to  collateral  attack. 

Erroneous  Judflrm^nts. 

Cited  in  Maxwell  v.  Leeson,  50  W.  Va.  369,  88  Am.  St.  Rep.  b75,  40  S.  E. 
420,  holding  erroneous  judgment  on  scire  facias  not  void  as  original  judgment 
where  it  awarded  execution. 
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^nestlon   of   payment    for   Jury-. 

Cited  in  First  Nat.  Bank  v.  School  Dist.  No.  1,  6  Wyo.  491,  46  Pac.  1000,  re- 
fusing to  reverse  verdict  of  payment  of  note,  sustained  by  sufficient  evidence. 

Rlflrlkt  of  corporation  olllcers  to  compensation* 

Cited  in  Ravenswood  &  S.  G.  R,  Co.  v.  Woodyard,  46  W.  Va.  5G1,  33  S.  E. 
285,  holding  compensation  for  president  or  director  of  private  joint  stock  cor- 
poration not  allowable  except  by  vote  of  stockholders. 

Cited  in  footnotes  to  Eaton  v.  Robinson,  29  L.  R.  A.  100,  which  requires  offi- 
cers to  account  for  salaries  voted  and  paid  to  deprive  stockholders  of  rights; 
Huffaker  v.  Germania  Safety  Vault  &  T.  Co.  46  L.  R.  A.  384,  which  holds  di 
rectors  entitled  to  compensation  for  extraordinary  services  performed  without 
contract,  by  which  company  saved  from  bankruptcy;  Bassett  v.  Fairchiid,  5i 
L.  R.  A.  611,  which  sustains  director's  right,  without  direct  contract,  to  com- 
pensation for  services  not  connected  with  office. 

23  L.  R.  A.  135,  COTE  v.  MURPHY,  159  Pa.  420,  39  Am.  St.  Rep.  686,  28  Atl. 

190. 
Lta-wfnl  and  nnlai^fal  combinations. 

Followed  in  Buchanan  v.  Kerr,  159  Pa.  434,  28  Atl.  195,  upholding  action  of 
association  of  employers  refusing  to  sell  material  to  person  acceding  to  demand 
for  advance  in  wages. 

Cited  in  Macauley  Bros.  v.  Tierney,  19  R.  I.  263,  37  L.  R.  A.  461,  61  Am.  St. 
Rep.  770,  33  Atl.  1,  holding  agreement  of  members  of  association  not  to  deal 
with  wholesalers  selling  to  persons  not  members  of  association  not  conspiracy, 
Patterson  v.  Building  Trades  Council,  11  Kulp,  22,  enjoining  boycott  by  labor 
organization  against  manufacturer  of  building  materials;  Marietta  Casting  Co. 
v.  Thuma,  20  Lane.  L.  Rev.  192,  28  Pa.  Co.  Ct.  200,  holding  that  court  will 
enjoin  organization  of  strikers  from  threatening  or  otherwise  interfering  with 
workmen  taking  their  places. 

Cited  in  footnotes  to  Ertz  v.  Produce  Exchange,  48  L.  R.  A.  90,  which  holds 
malicious,  conspiracy  to  injure  dealer  by  inducing  other  people  not  to  deal  with 
him;  Jackson  v.  Stanfield,  23  L.  R.  A.  588,  which  holds  combination  of  retail 
lumber  dealers  to  destroy  business  of  brokers  by  compelling  refusal  of  sales  to 
them,  actionable. 

Cited  in  note  (62  L.  R.  A.  711)  on  effect  of  bad  motive  to  make  actionable 
what  would  otherwise  not  be. 

Distinguished  in  Temple  Iron  Co.  v.  Carmanoskie,  10  Kulp,  40,  7  Northamp- 
ton Co.  Rep.  261,  and  0*Neil  v.  Behanna,  182  Pa.  245,  38  L.  R.  A.  386,  61  Am. 
St.  Rep.  702,  37  Atl.  843,  holding  display  of  force  by  strikers  to  intimidate 
newly  employed  men,  illegal;  Vegelahn  v.  Gunter,  167  Mass.  99,  35  L.  R,  A. 
724,  57  Am.  St.  Rep.  443,  44  N.  E.  1077,  holding  maintenance  of  patrol  in  from 
of  factory,  in  connection  with  social  pressure  and  threats,  unlawful;  Brown  v. 
Jacobs'  Pharmacy  Co,  115  Ga.  450,  57  L.  R.  A.  557,  90  Am.  St.  Rep.  126,  41 
S.  E.  553.  holding  combination  of  merchants  to  compel  another  dealing  in  simi- 
lar goods  to  sell  at  prices  fixed  by  it,  enjoinable;  Martell  v.  White,  185  Mass. 
262,  64  L.  R.  A.  264,  69  N.  £.  1085,  holding  action  for  damage^'  maintainable  by 
quarry  owner  against  members  of  voluntary  association  imposing  fine  on  any 
member  dealing  with  him. 
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23  L.  R.  A.  139,  PEOPLE  ex  rel.  BRADLEY  v.  ILLINOIS  STATE  REFORMA- 

TORY,  148  111.  413,  36  N.  E.  76. 
State    reformatories* 

Cited  in  Henderson  v.  People,  165  111.  611,  46  N.  E.  711,  holding  state  re- 
formatory not  a  penitentiary;  Marshall  v.  Illinois  State  Reformatory,  201  111. 
16,  66  X.  E.  314,  holding  state  reformatory  to  be  penal  institution. 

Cited  in  footnote  to  Re  Sanders,  23  L.  R.  A.  603,  which  denies  probate  court's 
power   to  commit  infant  to   reform   school,  for  specific  crime  without  previous 
conviction. 
Indeterminate   sentences. 

Cited  in  Murphy  v.  Com.  172  Mass.  275,  43  L.  R,  A.  159,  70  Am.  St.  Rep. 
266,  52  N.  E.  505,  holding  duration  of  indeterminate  sentence  not  uncertain; 
People  ex  rel,  AbraLis  v.  Fox,  77  App.  Div.  250,  79  N.  Y.  Supp.  56,  upholding 
vagrancy  law  permitting  prisoner's  earlier  discharge  in  case  of  not  having  been 
previously  convicted;  Miller  v.  State,  149  Ind.  616,  40  L.  R.  A.  112,  49  N.  E. 
H04,  holding  that  act  providing  for  indeterminate  sentence  to  reformatory  does 
not  authorize  cruel  and  unusual  punishment;  State  v.  Page,  60  Kan.  667,  57 
Pac.  514,  upholding  act  providing  for  indeterminate  sentence;  People  ex  rel. 
Clark  V.  Sing  Sing  Prison,  39  Misc.  117,  78  N.  Y.  Supp.  907,  upholding  act  pro- 
viding for  indeterminate  sentence  for  felons,  not  to  exceed  maximum  term. 

Distinguished  in  Re  Lorkowski,  94  Mo.  App.  634,  68  S.  W.  610,  holding  pro- 
vision in  act  authorizing  indefinite  sentence  of  one  convicted  of  crime  unconsti- 
tutional. 
Rlgrht    of    Jary    to   flx    punishment* 

Cited  in  State  v.  Hamey,  168  Mo.  178,  67  L.  R.  A.  852,  footnote  p.  846,  67 
S.  W.  620,  denying  right  under  Constitution  to  have  jury  assess  punishment  in 
criminal  cases. 
Validity  and  constrnctlon  of  reformatory  acts. 

Cited  in  Hartley  v.  People,  156  111.  241,  40  N.  E.  831,  upholding  constitution- 
ality of  Illinois  reformatory  act;  George  v.  People,  167  111.  464,  47  N.  E.  741, 
upholding  right  of  legislature  to  grant  penitentiary  commissioners  discretionary 
power  to  parol  prisoners;  People  ex  rel.  Martin  v.  Mallary,  195  111.  589,  88 
Am.  St.  Rep.  212,  63  N.  E.  508,  holding  section  of  act  authorizing  transfer  of 
prisoner  in  state  reformatory  to  penitentiary,  by  managers  of  reformatory,  un- 
constitutional; Sullivan  v.  People,  156  111.  96,  40  N.  E.  288,  holding  provision 
in  reformatory  act,  requiring  finding  of  age  of  defendant  by  jury,  applicable  only 
to  minors. 
Acts  jMirtly   nnconstltntlonal. 

Cited  in  Noel  v.  People,  187  111.  697,  52  L.  R.  A.  291,  79  Am.  St.  Rep.  238, 
58  N.  E.  616,  upholding  portion  of  pharmacy  act  requiring  registration,  although 
unconstitutional  in  another  respect;  Re  Linden,  112  Wis.  525,  88  N,  W.  645, 
holding  that  constitutionality  of  provision  of  act  allowing  transfer  of  prisoners 
from  one  institution  to  another  may  be  considered  independently  of  general  stat- 
ute relating  to  indeterminate  sentences. 

23  L.  R.  A.  144,  SENATE  OF  HAPPY  HOME  CLUB  v.  ALPENA  COUNTY,  99 

Mich.  117,  57  N.  W.  1101. 
Treatment  of  persons  convicted  of  drnnkenness. 

Cited  in  footnotes  to  Baltimore  v.  Keeley  Institute,  27  L.  R.  A.  646,  which 
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holdo  valid,  act  authorizing  treatment  of  habitual  drunkard  at  expense  of  county 
or  city  of  residence;  Re  House,  33  L.  R.  A.  832,  which  sustains  right  to  use 
county  funds  to  pay  for  cure  of  indigent  inebriates  in  private  establishment; 
Wisconsin  Keeley  Inst.  Co.  v.  Milwaukee  County,  36  L.  R.  A.  55,  which  holda 
invalid,  statute  for  treatment  of  habitual  drunkards  at  private  institution  at 
county  expense. 

Coniinitiueiit    of    prisoners    to    private    Institutions    or   indlTldaals. 

Cited  in  footnotes  to  Farmer  v.  St.  Paul,  33  L.  R.  A.  199,  which  denies  right 
to  select  as  workhouse,  house  under  control  of  religious  society;  Simmons  v. 
Georgia  Iron  &  Coal  Co.  61  L.  R.  A.  739,  which  denies  right  to  work  convicts 
in  private  chain  gangs  controlled  by  private  individuals. 

Delearatlon    of   povrer. 

Distinguisned  in  Hurst  v.  Warner,  102  Mich.  245,  26  L.  R.  A.  492,  47  Am. 
St.  Rep.  625,  60  N.  W.  440,  sustaining  right  to  delegate  to  state  board  of  health 
power  to  establish  quarantine  system  with  inspection  of  persons  and  baggage 
from  places  where  contagious  disease  is  known  to  exist. 

23  L.  R.  A.  146,  HOWSMON  v.  TRENTON  WATER  CO.  119  Mo.  304,  41  Am.  St 

Rep.  664,  24  S.  W.  784. 
Rights  and  liabilities  of  third  persons  on  contracts. 

Cited  in  Porter  v.  Woods,  138  Mo.  554,  39  S.  W.  794,  holding  action  maintain 
able  against  third  party  by  holder  of  note  made  solely  for  his  benefit;  Harberg 
V.  Arnold,  78  Mo.  App.  239,  and  Hicks  v.  Hamilton,  144  Mo.  500.  66  Am.  St. 
Rep.  641,  46  S.  W.  432,  holding  grantee  assuming  mortgage  debt  not  liable 
for  deficiency,  if  prior  grantor  is  not  liable  therefor;  Crone  v.  Stinde,  156  Mo. 
268,  55  S.  W.  863,  holding  contrary  to  and  overruling  the  preceding  case;  Mc- 
Kay V.  Ward,  20  Utah,  183,  46  L.  R.  A.  633,  57  Pac.  1024  (dissenting  opinion), 
majority  holding  assumption  of  mortgage  debt  as  part  consideration  for  purchase 
renders  grantee  personally  liable  on  debt,  although  prior  grantor  was  not;  St. 
Louis  use  of  Giencoe  Lime  &  Cement  Co.  v.  Von  Phul,  133  Mo.  572,  54  Am.  St 
Rep.  695,  34  S.  W.  843,  holding  person  laboring  in  or  furnishing  material  for 
improvement  of  city  streets  entitled  to  benefit  of  bond  by  contractor  to  city: 
Devers  v.  Howard,  144  Mo.  678,  46  S.  W.  625,  holding  action  mainUinable  by 
material  men  against  contractor's  bondsmen  on  failure  to  pay  for  material  used 
on  city  work;  Montgomery  v.  Rief,  15  Utah,  500,  50  Pac.  623,  holding  con- 
tractor's bondsmen  not  liable  to  material  men,  where  bond  is  given  for  benefit 
of  state;  United  States  use  of  Dishman  v.  Rundle,  27  Wash.  12,  67  Pac.  395, 
upholding  right  of  actiofi  under  Federal  statute  giving  material  men  right  to 
sue  on  contractor's  bond  in  name  of  United  States;  Carpenter  v.  Reliance  Realty 
Co.  103  Mo.  App.  502,  77  S.  W.  1004,  holding  adjacent  owner  not  entitled  to 
benefit  of  bond  by  contractor  to  protect  adjoining  property  while  excavating; 
Lewis  T.  Brookdale  Land  Co.  124  Mo.  685,  28  S.  W.  324,  holding  action  not 
maintainable  for  rescission  by  purchasers  of  lots  on  breach  of  contract  between 
land  company  and  third  party;  State  v.  St.  Louis  &  S.  F.  R.  Co.  125  Mo.  617, 
28  S.  W.  1074,  holding  action  not  maintainable  by  third  party  on  agreement  by 
one  to  "save  harmless"  the  other;  American  Bank  v.  Klock,  58  Mo.  App.  347, 
holding  that  third  party  has  no  greater  right  against  grantee  of  mortgage  debt, 
assuming  to  pay  on  taking  deed,  than  original  grantor;   Street  v.  Good.\le,  77 
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Mo.  App.  321,  holding  action  by  payee  against  bank  not  warranted  by  promise 
of  bank  to  pay  checks  of  customer;  Rothwell  v.  Skinker,  84  Mo.  App.  177,  hold- 
ing action  maintainable  by  contractor  against  third  person  for  whose  benefit 
contract  sued  upon  was  made. 

Cited  in  note  (25  L.  R.  A.  260,  269)  on  right  of  third  party  to  sue  on  con- 
tract made  for  his  benefit. 

ItlmbI  11  ty  for  f allure  to  siipply  crater  or  gWM, 

Cited  in  Boston  8afe- Deposit  &  T.  Co.  v.  Salem  Water  Co.  94  Fed.  240;  House 
V.  Houston  Waterworks  Co.  88  Tex.  239,  28  L.  R.  A.  533,  footnote  p.  532,  31 
S.  W.  179;  Nichol  v.  Huntington  Water  Co.  53  W.  Va.  354,  44  S.  E.  290;  Bush 
V.  Artesian  Hot  &  Cold  Water  Co.  4  Idaho,  622,  95  Am,  St.  Rep.  161,  43  Pac. 
69, — denying  liability  under  contract  with  city,  of  water  company  for  loss  of 
citizen's  proi^erty  by  fire;  Ukiah  City  v.  Ukiah  Water  &  Improv.  Co.  142  Cal. 
178,  64  L.  R.  A.  235,  footnote  p.  231,  100  Am.  St.  Rep.  107,  75  Pac.  773,  hold- 
ing contract  to  compensate  municipality  for  loss  of  property  by  fire  from  negli- 
gent failure  to  furnish  water  not  shown  by  mere  acceptance  of  payment  for 
furnishing  of  water  for  general  fire  purposes. 

Cited  in  footnotes  to  Watson  v.  Needham,  24  L.  R.  A.  287,  which  liolds  mu- 
nicipality liable  for  failure  to  furnish  water  supply  according  to  contract  for 
steam  heating  in  green  house;  Capital  City  Water  Co.  v.  State,  29  L.  R.  A.  743, 
which  upholds  right  to  forfeit  waier-works  charter  for  failure  to  supply  water 
according  to  contract;  Springfield  F.  &  M.  Ins.  Co.  v.  Keeseville,  30  L.  R.  A.  660, 
which  denies  liability  of  city  for  damage  by  fire  due  to  its  failure  to  maintain 
sufficient  water  works;  Du  Bois  v.  Du  Bois  City  Waterworks  Co.  34  L.  R.  A. 
92,  which  holds  cancelation  of  contract  by  city  for  water  supply  not  justified 
by  inadequacy  of  supply;  Coy  v.  Indianapolis  Gas  Co.  36  L.  R.  A.  535,  which 
holds  sickness  and  death  of  children  from  failure  to  furnish  gas  for  fuel,  ele- 
ment of  damages;  Gorrell  v.  Greensboro  Water  Supply  Co.  46  L.  R.  A.  513, 
which  sustains  right  of  action  by  citizen  for  breach  of  water  company's  con- 
tract to  supply  suflicient  water  to  prevent  loss  by  fire;  Middlesex  Water  Co.  v. 
ELnappmann  Whiting  Co.  49  L.  R.  A.  572,  which  holds  water  company  failing  to 
supply  sufficient  water  for  fire  purposes  liable  to  consumer  for  loss  of  property 
by  fire. 

Cited  in  note  (61  L.  R.  A.  96,  98)  on  establishment  and  regulation  of  munici- 
pal water  supply. 

23  L.  R.  A.  152,  ODOM  v.  ST.  LOUIS  SOUTHWESTERN  R.  CO.  45  La.  Ann. 

1201,  14  So.  734. 
Injarles   recelTed   In   boardlms   mnd    lemvlniT   trains. 

Cited  in  Caruth  v.  Texas  &  P.  R.  Co.  45  La.  Ann.  1231,  14  So,  738,  holding  car- 
rier liable  for  injuries  received  by  passenger  while  alighting  from  train  suddenly 
starting;  Brashear  v.  Houston  C.  A.  &  N.  R.  Co.  47  La.  Ann.  738,  28  L.  R.  A. 
812,  49  Am.  St.  Rep.  382,  17  So.  260,  holding  action  maintainable  for  injury  to 
passenger  alighting  from  moving  train  at  station  called,  at  which  train  did  not 
stop;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Hughes,  55  Kan.  500,  40  Pac.  919,  holding 
question  of  plaintifTs  contributory  negligence  in  alighting  from  moving  train 
upon  invitation,  for  jury. 

Cited  in  footnotes  to  Distler  v.  Long  Island  R.  Co.  35  L.  R.  A.  762,  which  holds 
stepping  from  station  platform  onto  slowly  moving  train  not  negligence  per  ae; 
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Jones  V.  New  York  C.  &  H.  R.  R.  Co.  41  L.  K  A.  490,  which  denies  right  of  one 
attempting  to  enter  car  of  mixed  train  at  distance  from  station,  to  recover  for 
injury  from  sudden  jolting  of  car  in  coupling;  Brashear  v.  Houston  C.  A.  &.  ir. 
R.  Co.  28  L.  R.  A.  811,  which  sustains  right  of  recovery  of  passenger  going  on 
platform  with  intent  to  get  off,  when  thrown  off  by  sudden  increase  of  speed. 

23  L.  R.  A.  155,  JONES  v.  MILLSAPS,  71  Miss.  10,  14  So.  440. 
Mmlmtenamce  mnd  care  of  bnlldlnira  and   premise*. 

Cited  in  footnotes  to  Canandaigua  v.  Foster,  41  L.  R.  A.  554,  which  holds  les- 
sor required  to  keep  sidewalk  g^ate  in  repair,  though  tenant  has  exclusive  right 
to-  use  same ;  Olson  v.  Schultz,  36  L.  R.  A.  790,  which  holds  lessor  liable,  without 
notice,  for  defects  in  elevator  which  he  covenants  to  keep  in  repair. 

Cited  in  notes  (25  L.  R.  A.  34)  on  liability  for  injury  to  elevator  passenger; 
(34  L.  R.  A.  558)  on  individual  liability  for  falling  walls  or  buildings;  (34  L. 
R.  A.  616)  on  liability  of  landlord  for  injury  to  tenant's  guests  and  servants 
from  defects  in  premises. 

—  Liability  for  condition  of  premise*  In  control  of  landlord. 

Cited  in  Kuhn  v.  Sol  Heavenrich  Co.  115  Wis.  452,  60  L.  R.  A.  587,  footnote  p. 
585,  denying  implied  contract  obligation  of  one  leasing  building  in  sections,  to 
keep  in  repair  part  remaining  in  his  possession. 

Cited  in  footnotes  to  McGinley  v.  Alliance  Trust  Co.  56  L.  R.  A.  334,  which 
holds  lessor  of  apartment  house  retaining  control  of  stairways  liable  for  injury 
to  tenants  from  lack  of  repair  of  stair  railing;  Railton  v.  Taylor,  39  L.  R.  A. 
246,  which  holds  landlord  not  exempt  by  lease  from  liability  for  damage  result- 
ing from  negligence  in  use  of  heating  apparatus  remaining  under  his  own  control. 

—  Fire  escape*. 

Cited  in  footnotes  to  Schmalzried  v.  White,  32  L.  R.  A.  782,  which  holds  land- 
lord not  required  to  provide  fire  escapes  for  safety  of  tenant;  Arms  v.  Ayer,  58 
L.  R.  A.  277,  which  sustains  statute  requiring  fire  escapes  on  certain  kinds  of 
buildings,  giving  factory  inspector  discretion  as  to  their  number,  location,  etc.; 
Carrigan  v.  Stillwell,  61  L.  R,  A.  103,  which  holds  owner  of  rented  building  liable 
for  injury  from  lack  of  fire  escapes. 

Basement   of  llgrltt  and  air. 

Cit6d  in  footnotes  to  Kennedy  v.  Burnap,  40  L.  R.  A.  476,  which  holds  ease- 
ment of  light  and  air  does  not  pass  by  implication  on  conveyance  of  building 
with  windows  looking  over  vacant  lot;  Baker  v.  Willard,  40  L.  R.  A.  754,  which 
denies  application  to  easement  of  light  and  air  of  doctrine  that  easement  appurte- 
nant to  close  is  appurtenant  to  every  portion  of  same ;  Townsend  v.  Epstein,  52  L. 
R.  A.  409,  which  sustains  abutter's  right  to  relief  against  diminution  of  light 
and  air  by  bridge  over  street. 

23  L.  R.  A.  161,  TYSON  v.  WESTERN  NAT.  BANK,  77  Md.  412,  26  Atl.  520. 
Indorsement   for   collection   and   for   deposit. 

Cited  in  National  Bank  of  Commerce  v.  Johnson,  6  N.  D.  184,  69  N.  W^.  49, 
holding  title  not  passed  by  indorsement  of  certificate  of  deposit  for  collection 
and  credit. 

Cited  in  note  (32  L.  R.  A.  716)  on  trust  in  proceeds  of  collection  made  by  bank 
trben  insolvent. 
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Distinguished  in  Ditch  v.  Western  Nat.  Bank,  79  Md.  204,  23  L.  R.  A.  187. 
47  Am.  St.  Rep.  375,  29  Atl.  72,  holding  title  to  check  indorsed  for  deposit  passes 
to  subsequent  indorsee  for  value. 

Jvdvinent  on  aflrreed  cmse. 

Cited  in  Baltimore,  C.  &  A.  R.  Co.  v.  Wicomico  County,  93  Md.  128,  48  Atl.  853, 
holding  provision  prohibiting  court  of  appeal  from  deciding  any  question  not 
decided  below  not  applicable  to  case  tried  on  agreed  statement  of  facts;  Salfner 
v.  State,  84  Md.  302,  35  Atl.  885,  holding  submission  on  agreed  statement  of  fact 
should  be  accompanied  by  agreement  permitting  court  to  enter  judgment. 

23  L.  R.  A.  164,  DITCH  v.  WESTERN  NAT.  BANK,  79  Md.  192,  47  Am.  St.  Rep. 

376,  29  Atl.  72,  138. 
Indorsement  of  commercial  paper  for  collection  and  deposit. 

Cited  in  Winfield  Nat.  Bank  v.  McWilliams,  9  Okla.  508,  60  Pac.  229,  holding 
that  upon  proof  that  check  indorsed  in  blank  was  deposited  with  bank  for  "col- 
lection," one  receiving  it  from  bank  must  as  against  one  claiming  to  be  real 
owner,  show  that  he  received  it  in  good  faith  and  for  value. 

Cited  in  footnotes  to  Tyson  v.  Western  Nat.  Bank,  23  L.  R.  A.  161,  which  holds 
that  title  to  commercial  paper  does  not  pass  to  bank  by  depositing  with  indorse- 
ment "for  collection;"  Averell  v.  Second  Nat.  Bank,  25  L.  R.  A.  761,  which  holds 
bank  receiving  post-dated  check  on  itself  for  collection  liable  to  depositor  where 
drawer  had  sufficient  funds  on  morning  of  date  of  check. 

23  L.  R.  A.  173,  EXCHANGE  BANK  v.  SUTTON  BANK,  78  Md.  577,  28  Atl.  563. 
Nature    of   casltler*s   check. 

Cited  in  footnote  to  Phillips  v.  Mercantile  Nat.  Bank,  23  L.  R.  A.  584,  which 
holds  payment  by  drawee  of  cashier's  checks  on  forged  indorsements  by  cashier  of 
payees'  names,  good  as  against  his  bank. 

23  L.  R.  A.  177,  CREED  v.  SUN  FIRE  OFFICE,  101  Ala.  622,  46  Am.  St.  Rep. 

134,  14  So.  323. 
Misstatements  In  application  for  Insurance  vrlth  aarent's  knoifrledfre. 

Cited  in  Pope  v.  Glens  Falls  Ins.  Co.  130  Ala.  360,  30  So.  496;  Triple  Link 
Mut.  Indemnity  Asso.  v.  Willi^ims,  121  Ala.  145,  77  Am.  St.  Rep.  34.  26  So.  19; 
Sellers  v.  Commercial  F.  In/>.  Co.  105  Ala.  290,  16  So.  798,— holding  policy  not 
avoided  by  misstatements  in  application  written  by  agent  of  company;  Strause 
V.  Palatine  Ins.  Co.  128  N.  C.  65,  38  S.  E.  256,  holding  that  agent's  knowledge 
of  facts  estops  defense  of  lack  of  sole  ownership  of  premises  by  insured. 

23  L.  R.  A.  181,  SLATER  v.  CAPITAL  INS.  CO.  89  Iowa,  628,  67  N.  W.  422. 

23  L.  R.  A.  184,  KEEPERS  v.  FIDELITY  TITLE  k  DEPOSIT  CO.  66  N.  J.  L. 

302,  44  Am.  St.  Rep.  397,  28  Atl.  585. 
Gifts  Inter  vivos  and   csansa  mortis. 

Cited  in  Buecker  v.  Carr,  60  N.  J.  Eq.  306,  47  Atl.  34,  and  Snyder  v.  Harris, 
61  N.  J.  Eq.  486,  48  Atl.  329,  refusing  to  declare  transaction  a  gift  causa  mortiSy 
where  sought  to  be  proved  mainly  on  testimony  of  donee;  Knight  v.  Tripp,  121 
Cal.  681,  54  Pac.  267,  holding  delivery  of  key  to  receptacle  which  is  itself  capabk) 
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of  delivery  not  sufficient  to  constitute  delivery  of  its  contents;  Whalen  v.  Milhol- 
land,  89  Md.  211,  44  L.  R.  A.  213,  43  Atl.  45,  holding  deposit  in  joint  name  of 
depositor  and  sister,  payable  to  order  of  either  or  survivor,  not  sufficient  to  con- 
stitute gift,  depositor  retaining  bank  book. 

Cited  in  footnotes  to  Royston  v.  McCuUey,  52  L.  R.  A.  899,  which  holds  gift 
causa  mortis  of  bank  certificates  made  by  donor  asking  to  have  trunks  unloeke<i 
and  certificates  indorsed;  Lord  v.  New  York  L.  Ins.  Co.  56  L.  R.  A.  597.  which 
sustains  gift  of  policy  found  among  papers  of  insured  at  his  death,  on  proof  of 
his  declarations  that  it  was  donee's. 

23  L.  R.  A.  187,  WATTS  v.  WATTS,  160  Mass.  464,  39  Am.  St.  Rep.  509,  36  N. 

E.  479. 
Former  action  am  bar  to  snbseqaent  salt. 

Cited  in  Clement  Mfg.  Co.  v.  Wood,  162  Mass.  175,  38  N.  E.  444,  holding  parties 
bound  by  finding  as  to  height  of  dam,  necessarily  involved  in  issues  tried ;  Gilmore 
V.  Williams,  162  Mass.  352,  38  N.  E.  976,  holding  judgment  by  consent  on  note 
for  purchase  price  of  chattels,  and  payment  of  same  not  bar  to  action  for  breach 
of  warranty;  Cobb  v.  Fogg,  166  Mass.  477,  44  N.  E.  534,  holding  judgment  in 
former  action  between  same  parties  not  bar  to  subsequent  action  on  entirely 
different  issues;  Walker  v.  Walker,  172  Mass.  84,  51  N.  E.  455,  holding  wife's 
desertion  not  bar  to  her  libel  for  husband's  adultery  committed  before  desertion 
by  her;  Nashua  &  L.  R.  Corp.  v.  Boston  &  L.  R.  Corp.  164  Mass.  226,  49  Am. 
St.  Rep.  454,  41  N.  E.  268  (dissenting  opinion),  majority  holding  former  action 
between  same  parties  not  conclusive  as  to  issue  in  pleadings  on  which  record  is 
silent;  Waterhouse  v.  Levine,  182  Mass.  409,  65  N.  E.  822,  holding  judgment  on 
action  because  prematurely  brought  not  bar  to  subsequent  action  between  same 
parties  involving  same  subject-matter. 

23  L.  R.  A.  190,  BANK  OF  COMMERCE  v.  GOOS,  39  Neb.  437,  58  N.  W.  84. 
Damanres    recoverable. 

Cited  in  First  Nat.  Bank  v.  Railsback  Bros.  58  Neb.  251,  78  N.  W.  512,  holding 
assessment  of  damages  for  wrongful  refusal  to  pay  check  proper,  although  no 
special  damages  were  proved;  Svendsen  v.  State  Bank,  64  Minn.  42,  31  L.  R.  A. 
653,  58  Am.  St.  Rep.  522,  65  N.  W.  1086,  holding  general  compensatory  damages 
recoverable  for  wrongful  refusal  of  banker  to  honor  check;  J.  M.  James  Co.  v. 
Continental  Nat.  Bank,  105  Tenn.  12,  51  L.  R.  A.  259,  80  Am.  St.  Rep.  857,  58 
S.  W.  261,  holding  that  law  conclusively  presumes  damages  from  wrongful  dis- 
honor of  check;  American  Nat.  Bank  v.  Morey,  113  Ky.  863,  58  L.  R.  A.  953, 
69  S.  W.  759,  holding  punitive  damages  not  recoverable  for  wrongful  refusal  to 
honor  check;  American  Nat.  Bank  v.  Morey,  113  Ky.  863,  58  L,  R,  A.  958,  101 
Am.  St.  Rep.  379,  69  S.  W.  759,  holding  one  whose  check  is  wrongfully  dishonored 
entitled  to  compensatory  damages,  but  not  to  damages  for  humiliation  and 
mortification;  Ellison  v.  Brown,  43  Neb.  71,  61  N.  W.  97,  holding  instruction  in 
effect  leaving  determination  of  general  damages  from  malicious  prosecution  to 
jury,  proper;  Jensen  v.  Hallam,  51  Neb.  494,  70  N.  W.  1121,  holding  $500  dam- 
ages for  loss  of  reputation  and  humiliation  for  wrongful  attachment,  excessive; 
Harvard  v.  Stiles,  54  Neb.  28,  74  N.  W.  399,  holding  damages  for  future  and 
permanent  effect  of  personal  injuries  recoverable  under  general  ad  damnum 
clause;  Hier  y.  Hutchings,  58  Neb.  335,  78  N.  W.  638,  holding  amount  of  general 


184-106.]  L.  R.  A.  CASES  AS  AUTHORITIES.  C03 

damages  of  wrongful  rearrest  of  prisoner  after  discharge  in  habeas  corpus  liqui- 
dated at  $500  by  statute. 

23  L.  R.  A.  194,  STATE  ex  rel.  ROBB  v.  STOXE,  120  Mo.  428,  25  S.  W.  376. 
Handamiis  to  executive  mnd  leg-lslattve  ofllceni. 

Cited  in  State  ex  rel.  North  &  South  R.  Co.  v.  Meier,  143  Mo.  443,  45  S.  W. 
306,  Reversing  72  Mo.  App.  620,  holding  that  mandamus  will  lie  to  compel  presi- 
dent of  city  council  to  perform  ministerial  duty;  Albright  v.  Fisher,  1C4  Mo. 
62,  64  S.  W,  106,  holding  court  powerless  to  restrain  municipal  assembly  from 
passage  of  ordinance  granting  right  of  way  to  railway;  Shipman  v.  State  Live- 
stock Sanitary  Commission,  115  Mich.  491,  73  N.  W.  817,  denying  mandamus  to 
compel  state  live  stock  commission  to  appraise  condemned  cattle  at  market  valine; 
State  ex  rel.  State  Pub.  Co.  v.  Smith,  23  Mont.  49,  57  Pac.  449,  holding  that 
governor  cannot  be  compelled  by  mandamus  to  exercise  duty  not  ministerip.l : 
People  ex  rel.  Broderick  v.  Morton,  156  N.  Y.  141,  41  L.  R.  A.  233,  footnote  p.  231, 
06  Am.  St.  Rep.  547,  50  N.  E.  701,  denying  right  of  mandamus  to  compel  per- 
formance of  act  by  governor ;  State  ex  rel.  Wright  v.  Savage,  64  Neb.  698,  90  N.  VV. 
898,  holding  that  court  may  issue  writ  of  mandamus  to  compel  governor  to  per- 
form ministerial  duty. 

Distinguished  in  State  ex  rel.  Barricelli  v.  Noonan,  59  Mo.  App,  526,  holding 
that  mandamus  will  lie  to  compel  performance  of  duty  by  mayor  of  city. 

Independence  of  different  branches  of  arovernment. 

Cited  in  State  ex  rel.  Crow  v.  Shepherd,  177  Mo.  236,  99  Am.  St.  Rep.  624,  76 
S.  W.  79,  holding  that  legislature  cannot  abridge  power  of  court  to  punish  for 
contempt. 

23  L.  R,  A.  196,  WRIGHT  v.  WRIGHT,  99  Mich.  170,  58  N.  W.  54. 
Adoption  of  children. 

Cited  in  Ke  Susman,  28  Pittsb.  L.  J.  N.  S.  103,  holding  child  adopted  by  parol 
agreement  entitled  to  share  in  distribution  of  estate. 

Distinguished  in  Renz  v.  Drury,  57  Kan.  88,  45  Pac.  71,  holding  rights  of  in- 
heritance acquired  by  adopted  children  only  by  substantial  compliance  with  stat- 
utes relating  to  adoption,  where  such  statutes  exist;  Sarazin  v.  Union  R.  Co. 
153  Mo.  486,  55  S.  W.  92,  holding  that  foster  parent  cannot  recover  for  death  of 
child,  where  deed  of  adoption  is  defective  for  want  of  acknowledgment. 

Oral  contract   to  convey  property  on   death,   or  make   ifrlll. 

Cited  in  Svanburg  v.  Fosseen,  75  Minn.  359,  43  L.  R.  A.  431,  footnote  p.  427, 
74  Am.  St.  Rep.  490,  78  N.  W.  4,  holding  oral  agreement  to  leave  entire  prop- 
erty at  death  to  members  of  promisor's  family  rendered  valid  by  their  services 
and  by  selling  land  at  sacrifice  for  promisor's  benefit;  Weeks  v.  Lund,  69  N.  H. 
83,  45  Atl.  249,  holding  performance  by  personal  services  insufficient  to  take  oral 
contract  to  convey  land  out  of  statute  of  frauds;  Quinn  v.  Quinn,  5  S.  D.  336, 
49  Am.  St.  Rep.  875,  58  N.  W.  808,  holding  foster  parent  without  power  to  de- 
prive adopted  child  of  property  agreed  to  be  given  as  consideration  of  adoption; 
Kofka  V.  Rosicky,  41  Neb.  347,  25  L.  R.  A.  213,  43  Am.  St.  Rep.  686,  59  N.  W. 
788,  holding  parol  agreement  by  foster  parents  to  leave  adopted  child  all  their 
property,  enforceable;  Owens  v.  McNally,  113  Cal.  440,  33  L.  R.  A.  372,  footnote 
p.  369,  45  Pac.  710,  holding  oral  contract  to  give  niece  property  at  death,  en- 
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forceable  after  performance  of  services  by  her;  Kofka  v.  Rosicky,  41  Neb.  347, 
43  Am.  St.  Rep.  685,  59  N.  W.  788,  holding  executed  parol  contract  of  foster 
parents  to  adopt  and  rear  child  and  leave  her  their  property  upon  death,  en- 
enforceable;  McCabe  v.  Healy,  138  Cal.  86.  70  Pac.  1008,  holding  executed  oral 
contract  to  make  will  enforceable. 

Cited  in  footnotes  to  Bryson  v.  McShane,  40  L.  R.  A.  527,  which  holds  specifi- 
cally enforceable,  executed  oral  contract  to  give  entire  property  for  support  dur- 
ing life  and  burial  after  death;  Clancy  v.  Flusky,  52  L.  R.  A.  277,  which  author- 
izes specific  performance  of  executed  oral  contract  to  convey  land  to  son  for 
taking  care  of  father  for  life,  though  father  left  before  death. 

Disapproved  in  Martin  v.  Martin,  108  Wis.  289,  81  Am.  St.  Rep.  805,  84  N.  W. 
439.  holding  oral  contract  to  convey  property  to  adopted  child  void  under  statute 
of  frauds. 


23  L.  R.  A.  200,  WILLIAMSON  v.  LOUISVILLE  INDUSTRIAL  SCHOOL  OF 
REFORM,  95  Ky.  251,  44  Am.  St.  Rep.  243,  24  S.  W.  1065. 

Bxemptlonn  and  llabllltlen  of  ntate  mnd   chmrltable  I  miitl  tut  ions. 

Cited  in  Herr  v.  Central  Kentucky  Lunatic  Asylum,  97  Ky.  463,  28  L.  R,  A. 
395,  footnote  p.  394,  53  Am.  St.  Rep.  414,  30  S.  W.  971,  authorizing  injunction 
against  nuisance  maintained  by  charitable  organization;  Deaconess  Home  &  Hos- 
pital v.  Bontjes,  104  111.  App.  492,  sustaining  injunction  against  continuance 
of  charitable  hospital  next  door  to  private  residence  on  ground  of  nuisance,  and 
referring  particularly  to  annotation  in  23  L.  R.  A.  200;  State  v.  Laramie 
County,  8  Wyo.  134,  55  Pac.  451,  holding  state  penitentiary  not  charitable  insti- 
tution within  constitutional  provision  relating  to  exemption  from  taxation; 
Nicholson  v.  Detroit,  129  Mich.  256,  56  L.  R.  A.  605,  88  N.  W.  695,  holding  city 
not  liable  for  death  of  employee  from  smallpox  contracted  in  tearing  down  small- 
pox hospital;  Hearns  v.  Waterbury  Hospital,  66  Conn.  121,  31  L.  R.  A.  231, 
footnote  p.  224,  33  Atl.  595,  denying  liability  of  charitable  hospital  for  wrongful 
neglect  of  servants;  Powers  v.  Massachusetts  Homeopathic  Hospital,  47  C.  C  A. 
128,  109  Fed.  300,  holding  charitable  hospital  not  liable  to  pay  patient  for  negli- 
gence of  nurse;  Williams  v.  Indianapolis,  26  Ind.  App.  630,  60  N.  £.  367,  hold- 
ing action  not  maintainable  against  city  by  patient  of  city  hospital  for  damages 
for  malpractice  of  hospital  physician;  White  v.  Alabama  Insane  Hospital,  138 
Ala.  483,  35  So.  454,  holding  state  insane  hospital  public  charity  not  suable  in 
tort  under  statute  providing  in  general  terms  that  it  may  be  sued. 

Cited  in  footnotes  to  Union  P.  R.  Co.  v.  Artist,  23  L.  R.  A.  581,  which  holds 
railroad  company  not  liable  for  malpractice  of  physician  at  hospital  maintained 
for  employees;  Eighmy  v.  Union  P.  R.  Co.  27  L.  R.  A.  296,  which  holds  railroad 
company  not  liable  for  negligence  of  physicians  in  hospitals  voluntarily  main- 
tained for  injured  employees;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Sullivan,  27 
L.  R.  A.  840,  which  holds  corporation  gratuitously  furnishing  medical  services 
to  employees  liable  only  for  care  in  selecting  physician;  Hannon  v.  Siegel-Cooper 
Co.  52  L.  R.  A.  429,  which  holds  department  store  estopped  to  deny  responsibility 
for  malpractice  of  dentist;  Downs  v.  Harper  Hospital,  25  L.  R.  A.  602,  which 
denies  liability  of  insane  hospital  for  injury  to  inmate  by  n^ligenoe  or  tort  of 
employees. 

Distinguished  in  Gross  v.  Kentucky  Bd.  of  Managers,  105  Ky.  846.  43  L.  R.  A. 
704,  49  S.  W.  458,  holding  Kentucky  Board  of  Managers  of  World's  Columbian 
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ExpoHition  liable  for  breach  of  contract;  Texas  &  P.  Coal  Co.  v.  Conniiut^htcn, 
20  Tex.  Civ.  App.  645,  50  S.  W.  173,  and  Haggerty  v.  St.  Louis,  K.  &  N.  W.  R. 
Co.  100  Mo.  App.  443,  74  S.  W.  456,  holding  master  liable  to  servant  for  negli- 
gence of  physician  paid  from  compulsory  fund  raised  by  deduction  from  servants' 
wages. 


23  L.  R.  A.  203,  ANDERSON  v.  CHICAGO,  ST.  P.  M.  k  0.  R.  CO.  87  Wis.  195, 

58  N.  W.  79. 
Bvldence  of  precanttons  to  prevent  repetition   of  accident. 

Cited  in  Georgia  Southern  &  F.  R.  Co.  v.  Cartledge,  116  Ga.  167,  59  L.  R.  A. 
120,  footnote  p.  118,  42  S.  E.  405,  and  Green  v.  Ashland  Water  Co.  101  Wis.  269, 
43  L.  R.  A.  121,  70  Am.  St.  Rep.  911,  77  N.  W.  722,  holding  evidence  of  pre- 
cautions to  prevent  repetition  of  injuries  inadmissible;  Kreider  v.  Wisconsin 
River  Paper  &  Pulp  Co.  110  Wis.  650,  86  N.  W.  662,  holding  evidence  as  to 
remedying  of  defects  in  machinery  after  accident  incompetent  on  question  of 
negligence. 

Contributory  nefflivence. 

Cited  in  Vant  v.  Chicago  &  N.  W.  R.  Co.  101  Wis.  367,  77  N.  W.  713,  holding 
it  contributory  negligence  to  cross  railroad  by  much-frequented  private  way  with- 
out looking. 

Cited  in  footnote  to  Price  v.  Philadelphia,  W.  &  B.  R.  Co.  36  L.  R.  A.  213, 
which  holds  negligence  of  trespasser  in  sitting  down  on  railroad  track  not 
excused  by  drunkenness. 

Cited  in  note  (40  L.  R.  A.  133)  on  intoxication  as  affecting  negligence. 

Implied   licen«eea   and   trespassers   on    railroads. 

Cited  in  Schug  v.  Chicago,  M.  &  St.  P.  R.  Co.  102  Wis.  621,  78  N.  W.  1090, 
holding  unlawful  use  of  tracks  by  pedestrians  not  proof  of  license  by  company; 
Felton  v.  Aubrey,  20  C.  C.  A.  446,  43  U.  S.  App.  278,  74  Fed.  361,  holding  higher 
degree  of  evidence  requisite  to  establish  license  to  walk  on  trestle  or  railroad 
bridge  than  on  less  dangerous  place;  Sheehan  v.  St.  Paul  &  D.  R.  Co.  22  C.  C.  A. 
125,  46  U.  S.  App.  498,  76  Fed.  204,  holding  locomotive  engineer  not  bound  to  be 
on  lookout  for  trespassers. 

Cited  in  footnotes  to  Ward  v.  Southern  P.  Co.  23  L.  R.  A.  715,  which  holds 
knowledge  of  frequent  trespassing  on  railroad  track  without  taking  steps  to  pre- 
vent same  not  license  to  use  track;  Pennsylvania  R.  Co.  v.  Hammill,  24  L.  R.  A. 
531,  which  holds  duty  owed  to  one  using  footway  alongside  railroad  bridge  in 
accordance  with  recognized  custom;  Neal  v.  Carolina  C.  R.  Co.  49  L.  R.  A.  684, 
which  denies  liability  for  death  of  person  on  track  by  train  running  at  excessive 
speed  without  ringing  bell;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Potter,  56  L.  R.  A.  575, 
as  to  what  constitutes  license  to  cross  railroad  track  at  place  other  than  public 
crossing. 

Distinguished  in  Mason  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  89  Wis.  156,  61 
N.  W.  300,  holding  act  making  it  unlawful  to  walk  on  railroad  track  inappli- 
cable to  licensed  path  about  railroad  grounds. 

Last  clear  cltance. 

Cited  in  note  (55  L.  R.  A.  463)  on  doctrine  of  last  clear  chance. 
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23  L.  R.  A.  208,  ELLIOTT  v.  NEWPORT  STREET  R.  CO.  18  R.  I.  707,  28  Atl. 

338,  31  Atl.  694. 
Negrliirence   cmnslnir  Injury  to   passeiiirer* 

Cited  in  Anderson  v.  City  &  Suburban  R.  Co.  42  Or.  509,  71  Pac.  659,  holding 
it  usually  question  for  jury  whether  it  is  negligence  in  carrier  to  permit  per- 
manent obstructions  to  remain  so  close  to  tracks  as  to  endanger  safety  of  pas- 
sengers. 

Cit^d  in  footnote  to  Budd  v.  United   Carriage  Co.  27  L.  R.  A.   279.  which 
holds  burden  of  proving  freedom  from  negligence  on  carrier  on  proof  of  injury 
to  passenger  from  running  and  kicking  of  team  on  public  carriage. 
Contributory    neirltflrence* 

Cited  in  Watson  v.  Portland  &  C.  E.  R.  Co.  91  Me.  592,  44  L.  R.  A.  159,  foot- 
note p.  157,  holding  riding  on  front  platform  of  electric  car  not  negligence  p^r 
fie;  Citizens  Street  R.  Co.  v.  Hoflfbauer,  23  Ind.  App.  621,  56  N.  E.  54,  holding 
question  of  passenger's  negligence  in  going  upon  running  board  at  night  to  get 
transfer,  while  car  was  on  wrong  track,  for  jury;  Cummings  v.  Worcester,  L. 
&  S.  Street  R.  Co.  166  Mass.  223,  44  N.  £.  126^  holding  that  passenger  on  front 
platfoAn  of  closed  car,  deliberately  leaning  out  beyond  car,  cannot  recover  for 
injuries  received  thereby;  Nicholas  v.  Peck,  21  R.  I.  406,  43  Atl.  1038,  holding 
it  contributory  negligence,  as  matter  of  law,  knowingly  to  walk  over  unsafe  por- 
tion of  sidewalk;  San  Antonio  Traction  Co.  v.  Bryant,  30  Tex.  Civ.  App.  440, 
70  S.  W.  1015,  holding  passenger  using  running  board  of  crowded  open  car, 
instead  of  aisle,  to  get  to  seat,  not  guilty  of  contributory  negligence  as  matter 
of  law. 

Cited  in  footnotes  to  Fisher  v.  West  Virginia  &  P.  R.  Co.  33. L.  R.  A.  69, 
which  holds  riding  on  car  platform  and  refusing  to  go  inside  at  request,  neg- 
ligence; North  Chicago  Street  R.  Co.  v.  Baur,  45  L.  R.  A.  108,  which  holds 
standing  on  street  car  platform  with  back  against  dash-board  not  necessarily 
negligent;  Sweetland  v.  Lynn  &  B.  R.  Co.  51  L.  R.  A.  783,  which  sustains  rule 
forbidding  passenger's  riding  on  front  platform  of  electric  car;  Third  Ave.  R. 
Co.  V.  Barton,  52  L.  R.  A.  471,  which  denies  right  of  passenger  on  running 
board  of  street  car  to  recover  for  injuries  by  contact  with  pillar  near  track, 
while  passing  around  conductor,  who  was  also  on  running  board. 

Amount  of  dmmmares. 

Cited  in  Blackwell  v.  O'Gorman  Co.  22  R.  I.  642,  49  Atl.  28,  holding  $10,000 
verdict  for  severe  and  permanent  injuries  to  woman  not  excessive. 

23  L.  R.  A.  210,  SINGER  MFG.  CO.  v.  FLEMING,  39  Neb.  679,  42  Am.  St 
Rep.  613,  58  N.  W.  226. 

Followed  without  special  discussion  in  Bishop  v.  Middleton,  43  Neb.  12,  26 
L.  R.  A.  447,  footnote  p.  445,  61  N.  W.  129. 

Title   of  met. 

Cited  in  State  ex  rel  Green  v.  Power,  63  Neb.  499,  88  N.  W.  709.  holding 
title  of  act  for  "better  protection  of  earnings  of  laborers,  etc.,"  comprehensive 
enough  to  permit  provisions  for  punishment  of  violations  thereof. 

LatTH    partly    nnconntltnttonal. 

Cited  in  State  ex  rel.  Wheeler  v.  Stuht,  52  Neb.  217,  71  N.  W.  941.  refusing 
to  oust  councilmen  elected  under  act  providing  for  government  of  metropolitan 
cities,  on  ground  that  detatched  portions  were  unconstitutional. 
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Rlflrhts  of  noiir«Btdeni  credlton. 

Cited  in  Baltimore  &  O.  S.  W.  R.  Co.  v.  McDonald,  112  111.  App.  402,  holding 
foreign  garnishment  judgment  obtained  without  personal  service  or  appearance 
of  debtor  not  bar  to  recovery  of  wagea,  exempt  by  law  of  state  where  earned. 

Cited  in  footnotes  to  Ward  v.  Boyoe,  36  L.  R.  A.  549,  which  holds  trustee 
process  in  other  state  to  reach  note  held  by  nonresident  not  personally  served, 
ineffectual;  Hawley  v.  Hurd,  52  L.  R.  A.  195,  which  sustains  discrimination 
between  banks  in  and  out  of  state  as  to  attachment  of  negotiable  paper;  Tootle 
v.  Coleman,  57  L.  R.  A.  120,  which  holds  right  to  garnish  debtor  not  limited  to 
situs  of  chose  in  action. 

Cited  in  notes  (36  L.  R.  A.  583)  on  debtor's  right  of  action  against  creditor 
for  debt  in  another  jurisdiction  in  evasion  of  exemption  laws  of  their  domicil; 
(47  L.  R.  A.  134)   on  effect  of  judgment  against  garnishee  to  merge  or  satisfy 

liability  of  principal  debtor. 

« 

23  L.  R.  A.  215,  WOLCOTT  v.  HOLCOMB,  97  Mich.  361,  56  N.  W.  837. 
Charitable    lastltntions. 

Cited  in  State  ex  rel.  Olsen  v.  Board  of  Control,  85  Minn.  193,  88  N.  W.  533 
(dissenting  opinion),   majority   holding   state   normal    schools   charitable   insti- 
tutions within  meaning  of  title  to  act. 
Residence  a«  affecting   electoral   and   propertr   riirht*. 

Cited  in  Lawrence  v.  Leidigh,  58  Kan.  599,  62  Am.  St.  Rep.  631,  50  Pac.  600, 
and  Re  Registration  of  Voters,  21  Pa.  Co.  Ct.  478,  8  Pa.  Dist.  R.  17,  holding  that 
inmates  of  soldiers'  home  vote  only  in  districts  where  they  last  resided;  People 
ex  rel,  Saunders  v.  Hanna,  98  Mich.  516,  57  N.  W.  738,  and  Powell  v.  Spackman, 
7  Idaho,  705,  54  L.  R.  A.  383,  65  Pac.  503,  holding  inmates  of  soldiers'  home 
from  other  townships  not  legal  voters  in  township  of  home;  Powell  v.  Spackman, 
7  Idaho,  705,  54  L.  R.  A.  383,  footnote  p.  378,  65  Pac.  503,  holding  residence  aa 
voter  not  acquired  by  inmate  of  soldiers'  home. 

Cited  in  footnotes  to  People  v.  Cady,  25  L.  R.  A.  399,  which  denies  power  to 
gain  residence  as  voter  while  irregularly  committed  to  prison;  Langhammer  v. 
Munter,  27  L.  R.  A.  330,  which  denies  necessity  of  voter  having  any  particular 
"home;"  Re  Barry,  52  L.  R.  A.  831,  which  denies  power  of  student  for  priest- 
hood at  Roman  Catholic  seminary  to  acquire  residence  as  voter;  Montgomery  v. 
Lebanon,  54  L.  R.  A.  914,  which  holds  farmer  retaining  country  house  as  home 
not  taxable  in  town  where  he  goes  to  give  children  school  privileges. 

Cited  in  note   (25  L.  R.  A.  480)   on  how  far  right  to  vote  is  absolute. 

Distinguished  in  Cory  v.  Spencer,  67  Kan.  657,  63  L.  R.  A.  279,  73  Pac.  920, 
holding  that  inmate  of  soldiers'   home  may  acquire  residence  there  for  voting 
purposes. 
Mlninterial    dntles   of   imiipector*   of   election. 

Cited  in  State  ex  rel,  McMillan  v.  Sadler,  25  Nev.  175,  83  Am.  St.  Rep.  573, 
58  Pac.  284,  holding  inspectors  of  election  wichout  power  to  refuse  to  receive 
vote  of  elector  whose  nanw  is  on  check  list,  except  on  failure  to  prove  identity. 

23  L.  R.  A.  221,  PEOPLE  v.  SHELDON,  139  N.  Y.  251,  .'S4  N.  Y.  S.  R.  513,  36 

Am.  St.  Rep.  690,  34  N.  E.  785. 
Combinations,   ag-reements,   and   laifrs   relatinir   to   trade. 

Cited  in  Judd  v.  Harrington,  139  N.  Y.  110,  34  N.  E.  790,  holdirg  void,  agree- 
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ment  for  purpose  of  controlling  market  and  suppressing  competition  in  sale  of 
meat;     Cummings     v.     Union     Blue     Stone     Co.     164     N.     Y.     405,     52     L 
R.     A.     263,      79     Am.      St.     Rep.      655,     58     N.     E.     525,      Affirming      15 
App.     Diy.     604,     44     N.     Y.     Supp.     787,     holding     agreement     to     sell      all 
manufactured   products   of  wholesale   blue   stone   dealers   and   apportion    profits 
void ;  People  v.  Milk  Exchange,  145  N.  Y.  272,  27  L.  R.  A.  440,  45  Am.  St.  Rep. 
609,  39  N.  E.  1062,  Affirming  77  Hun,  437,  29  N.  Y.  Supp.  259,  holding  incor- 
porated milk  exchange,  a  combination  of  dealers  and  creamery  men  to  control 
price  of  milk,  ill^al;  People  ex  rel  Tyroler  v.  City  Prison,  157  N.  Y.   133,  43 
L.  R.  A.  271,  68  Am.  St.  Rep.  763,  51  N.  E.  1006,  holding  act  prohibiting  sale 
of  tickets  by  scalpers  unconstitutional;  Re  Da  vies,  168  N.  Y.  101,  56  L.  R.  A. 
860,  61  N.  £.  118,  holding  that  act  of  1899  relating  to  suppression  of  monopolies 
authorized  proceedings  against  illegal  combinations  formed  before  its  passage; 
Drake  v.  Siebold,  81  Hun,  181,  30  N.  Y.  Supp.  697,  holding  agreement  by  associa- 
tion of  retailers  to  fix  uniform  price  of  coal,  followed  by  overt  acts,  criminal 
conspiracy;  Cohen  v.  Berlin  &  J.  Envelope  Co.  38  App.  Div.  500,  56  N.  Y.  Supp. 
588,  holding  agreement  to  insure  protection  against  ruinous  competition  valid; 
John  D.  Park  A  Sons  Co.  v.  National   Wholesale  Druggists'  Asso.   175   N.   Y. 
34,  62  L.  R.  A.  647,  96  Am.  St.  Rep.  578,  67  N.  £.  136    (dissenting  opinion). 
Affirming  54  App.  Div.  231  note.  Which  Affirmed  30  Misc.  679,  64  N.  Y.  Supp. 
276,  majority  upholding  agreement  between  manufacturers  of  proprietary  drugs 
and  wholesalers,  to  fix  prices  and  refrain  from  selling  to  dealers  who  would  not 
comply  with  terms;  Export  Lumber  Co.  v.  South  Brooklyn  Sawmill  Co.  54  App. 
Div.  521,  67  N.  Y.  Supp.  626,  upholding  contract  between  lumber  dealers  to  ac- 
count for  and  divide  profits  of  their  export  business;   Re  Atty.  Gen.  21  Misc. 
106,  47  N.  Y.  Supp.  20,  upholding  constitutionality  of  act  to  prevent  monopolies 
in  articles  of  general  necessity;  Excelsior  Quilting  Co.  v.  Creter,  36  Misc.  700, 
74  N.  Y.  Supp.  361,  holding  valid,  agreement  to  make  no  more  of  certain  kind 
of  machine,  patents  having  all  expired;  Booth  v.  Seibold,  37  Misc.  103,  74  N.  Y. 
Supp.  776,  upholding  agreement  for  discontinuance  of  fish  business,  limited  sls 
to  territory  and  time;  Brown  v.  Jacobs'  Pharmacy  Co.  115  Ga.  435,  57  L.  R.  A. 
551,  footnote  p.  548,  90  Am.  St.  Rep.  126,  41  S.  E.  553,  sustaining  right  to  in- 
junction  against  combination  of  merchants  to   prevent   sales   to   other  dealers 
unless  selling  at  fixed  prices;   State  ew  rel.  Crow  v.  Firemen's  Fund  Ins.  Co. 
152  Mo.  47,  45  L.  R.  A.  377,  52  S.  W.  595,  upholding  constitutionality  of  law 
forbidding  combinations  to  fix  insurance  rates;   West  Virginia  Transp.  Co.  v. 
Standard  Oil  Co.  50  W.  Va.  620,  56  L.  R.  A.  809,  88  Am.  St.  Rep.  895,  40  S.  E. 
591,  holding  combination  of  several  to  do  lawful  act  not  actionable,  although 
injury  result;   State  ex  rel.  Durner  v.  Huegin,  110  Wis.  253,  62  L.  R.  A.  742. 
85  N.  W.   1046,  upholding  power  of  legislature  to  make  civilly  or  criminally 
liable,  participants  in  malicious  combination  to  injure  another;  Continental  Ins. 
Co.  V.  Fire  Underwriters,  67  Fed.  318,  upholding  legality  of  combination  of  un- 
derwriters for  regulation  of  premium  rates,  rebates,  and  compensation  of  agents; 
United  States  v.  Addyston  Pipe  &  Steel  Co.  46  L.  R.  A.  134,  29  C.  C.  A.  157, 
64  U.  S.  App.  723,  85  Fed.  288,  holding  agreement  between  iron  pipe  manufac- 
turers, reserving  territory  to  difl'erent  members  of  association  free  from  competi- 
tion, illegal;  People  v.  McFarlin,  43  Misc.  601,  89  N.  Y.  Supp.  527,  holding  agree- 
ment to  purchase  materials  only  from  factories  approved  of  by  labor  unions,  ille- 
gal; Wal«h  V.  Association  of  Master  Plumbers,  97  Mo.  App.  294,  71  S.  W.  455» 
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holding  agreement  between  plumbers'  association  and  dealers  and  manufacturers 
for  purpose  of  fixing  prices  and  limiting  production,  illegal;  Ferd  Heim  Brew- 
ing Co.  V.  Belinder,  97  Mo.  App.  70,  71  S.  W.  691,  holding  illegal,  agreement  by 
breweries  not  to  sell  beer  to  anyone  in  debt  to  any  other  member  of  the  com- 
bination; State  ex  rel.  Crow  v.  Armour  Packing  Co.  173  Mo.  387,  61  L.  R.  A. 
473,  footnote  p.  464,  96  Am.  St.  Rep.  515,  73  S.  W.  645,  holding  unlawful  com- 
bination to  fix  prices  shown  by  acts  of  competing  dealers. 

Cited  in  footnotes  to  United  States  v.  £.  C.  Knight  Co.  24  L.  R.  A.  428,  which 
holds  monopoly  not  involved  in  control  of  business  of  refining  and  selling  sugar; 
Hawardfin  v.  Youghiogheny  &  L.  Coal  Co.  55  L.  R.  A.  828,  which  sustains  retail 
coal  dealer's  right  of  action  against  wholesalers  and  favored  retailers,  com- 
bining to  drive  other  retailers  out  of  business;  Com.  v.  Grinstead,  56  L.  R.  A. 
709,  which  holds  agreement  not  to  resell  goods  at  less  than  specified  price  not 
with  statute  for  suppression  of  conspiracies. 

Cited  in  notes  (21  L.  R.  A.  798)  on  constitutionality  of  statutes  restricting 
contracts  and  business;  (64  L.  R.  A.  731)  on  illegal  trusts  under  modern  anti- 
trust laws. 

23  L.  R.  A.  227,  MEAD  v.  STIRLING,  62  Conn.  586,  27  Atl.  591. 

Rights  of  membera  of  v-olnntary  a««oot«tlon«  to   IhtoIco  aid   of  courts* 

Cited  in  Lawson  v.  Hewell,  118  Cal.  619,  49  L.  R.  A.  402,  50  Pac.  763,  holding 
that  courts  will  not  restrain  voluntary  society  from  trial  of  member  accprding 
to  its  rules  for  breach  of  discipline. 

Cited  in  footnote  to  Supreme  Lodge,  O.  G.  C.  v.  Simering,  41  L.  R.  A.  720, 
which  sustains  right  to  injunction  against  excluding  representative  from  right 
to  vote  in  supreme  lodge  of  benefit  society. 

^3  L.  R.  A.  231,  CHICAGO  &  L  COAL  R.  CO.  v.  HALL,  135  Ind.  91,  34  N. 

E.  704. 
lilabtlltles  of  consoltdmted  and  other  corporations* 

Cited  in  Citizens'  Street  R.  Co.  v.  Robbins,  144  Ind.  678,  42  N.  E.  916,  holding 
-corporation  assuming  liability  of  another  to  specified  amount  not  bound  beyond 
such  amount;  New  York  Security  &,  T.  Co.  v.  Louisville,  E.  &  St.  L.  Consol. 
R.  Co.  102  Fed.  393,  holding  that  effect  of  consolidation  of  railroad  corporation 
is  to  bind  consolidated  company  for  indebtedness  of  all  constituent  companies; 
Midland  R.  Co.  v.  Galey,  141  Ind.  486,  39  N.  E.  940,  holding  consolidated  cor- 
poration liable  for  damages  for  appropriation  of  land  for  right  of  way  by  old 
•company;  Southern  R.  Co.  v.  Gregg,  101  Va.  315,  43  S.  E.  570,  holding  corpora- 
tions purchasing  railroad  liable  for  unpaid  award  in  condemnation  proceedings 
instituted  by  company  building  road. 

Cited  in  footnotes  to  Southern  R.  Co.  v.  Bouknight,  30  L.  R.  A.  823,  which 
authorizes  holding  consolidated  railroad  company  responsible  for  acts  and 
neglects  of  constituent  members;  Austin  v.  Tecumseh  Nat.  Bank,  35  L.  R.  A. 
444,  which  holds  new  corporation  liable  for  obligations  of  predecessor  only 
when  transaction  fraudulent;  Lanikin  v.  Baldwin  &  L.  Mfg.  Co.  44  L.  R.  A. 
786,  which  holds  taxes  against  partnership  not  payable  from  assets  of  corporation 
subsequently  formed,  till  corporate  debts  paid;  Morgan  v.  Randolph-Clowes  Co. 
51  L.  R.  A.  653,  which  denies  right  of  firm  creditor  to  sue  corporation  assuming 
firm  debts;  Capital  Traction  Co.  v.  Offutt,  53  L.  R.  A.  390,  which  denies  liability 
L.  R.  A.  Au.— Vol.  III.— 39. 
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of  street  railway  company  for  debts  of  other  company  whose  property  and  fran- 
chises bought;  Combes  v.  Milwaukee  &  M.  R.  Co.  27  L.  R.  A.  369,  which  denies 
right  to  sue  corporation  devested  of  property  and  franchises  by  judicial   sale. 
Cited  in  note  (52  L.  R.  A.  391)  on  right  of  corporations  to  consolidate. 

Claim  for  payment  In  condemnation  proceedlnir* 

Cited  in  Cobum  y.  Sands,  150  Ind.  146,  48  N.  E.  786,  holding  claim  for  pay- 
ment of  appropriated  land  superior  to  any  subsequent  lien. 

Remedies  of  ovrner  after  taklnir  of  land* 

Cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Harper,  11  Ind.  App.  .487,  37 
N.  £.  41,  holding  owner  acquiescing  in  appropriation  of  land  by  railroad  com- 
pany not  bound  to  proceed  under  special  statute  for  assessment  of  damages; 
Chicago,  I.  &  K  R.  Co.  v.  Patterson,  26  Ind.  App.  298,  59  N.  £.  688,  holding 
appearance  in  statutory  proceeding  and  exception  to  award  not  waiver  of  right 
of  independent  action. 

23  L.  R.  A.  239,  ROSHOLT  v.  MEHUS,  3  N.  D.  513,  57  N.  W.  783. 
Rlirltt  to  liomestead. 

Cited  in  Brady  v.  Kreuger,  8  S.  D.  470,  59  Am.  St.  Rep.  771,  66  N.  W.  1083. 
holding  wife's  homestead  rights  extinguished  by  divorce;  Moore  v.  Ward,  107 
Tenn.  734,  64  S.  W.  1087,  denying  right  of  wife  after  divorce  to  assert  right  of 
homestead  in  independent  suit;  Barkman  v.  Barkman,  209  111.  275,  70  N.  E. 
652,  holding  that  homestead  estate  remains  in  husband  where  divorce  decree 
is  silent  as  to  its  disposition. 

Cited  in  footnotes  to  Stern  v.  Lee,  26  L.  R.  A.  814,  which  holds  exemption  of 
homestead  continues  after  conveyance  in  fee  during  minority  of  youngest  child; 
Duffy  V.  Harris,  40  L.  R.  A.  750,  which  holds  homestead  rights  of  widow  not 
forfeited  by  her  previous  abandonment  of  husband  and  living  with  other  man. 

BlndlniT  effect  of  decree  of  divorce  on  property  rtsltt*. 

Cited  in  Baird  v.  Connell,  121  Iowa,  291,  96  N.  W.  863,  holding  adjudicatioir 
of  property  rights  between  husband  and  wife  in  divorce  action,  bar  to  subsequent 
action  by  wife  to  recover  part  of  property. 

23  L.  R.  A.  244,  SPRINGER  v.  BYRAM,  137  Ind.   15,  45  Am.  St.  Rep,   159, 

36  N.  E.  361. 
Rlffltt  to  afllrm  correct  Jndg-ment  on   Independent  vronnds. 

Cited  in  Abbitt  v.  Lake  Erie  &  W.  R.  W.  Co.  150  Ind.  512,  50  N.  E.  729. 
holding  that  decision  of  general  term  may  be  followed  on  appeal,  if  correct, 
although  reasons  g^ven  below  be  insufficient. 

Prlvlleared  commnnlcatlons. 

Cited  in  Warsaw  v.  Fisher,  24  Ind.  App.  48,  55  N.  E.  42,  holding  plaintiff  not 
deprived  of  benefit  of  rule  against  admission  of  confidential  communications  to 
physician,  by  suing  corporation  for  damages;  Masons  "Union  L.  Ins.  Asso.  v. 
Brockman,  26  Ind.  App.  188,  59  N.  E.  401,  holding  conversations  between 
patient  and  physician  in  presence  of  third  persons  not  privileged. 

Admlsnlblllty  of  •tatementu  made  In  presence  of  another. 

Cited  in  Leach  v.  Dickerson,  14  Ind.  App.  376,  42  N.  E.  1031,  holding  state- 
ment made  in  presence  of  another  not  admissible  unless  made  in  his  heariif 
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ImJuiT  to  elevator  p««senirer«« 

Cited  in  note  (25  L.  R.  A.  33)  on  liability  for  injury  to  elevator  passengers. 

23  L.  R,  A.  250,  SCHMITZ  v.  ST.  LOUIS,  I.  M.  &  S.  R.  CO.  119  Mo.  256,  24 
S.  W.  472. 
Second  appeal  in  55  Mo.  A  pp.  577. 

Deorree  of  care  required  to  prevent  accident*  on  railroad  track. 

Cited  in  Covell  v.  Wabash  R.  Co.  82  Mo.  App.  186,  holding  witness  properly 
allowed  to  testify  that  no  whistle  was  blown  near  crossing,  although  not  re- 
quired  by   ordinance. 

Cited  in  note  (25  L.  R.  A.  790)  on  care  required  of  railroad  companies  to 
prevent  injuring  small  children  on  track. 

Distinguished  in  Melton  v.  St  Louis  &  S.  F.  R.  Co.  99  Mo.  App.  287,  73  S.  W. 
231,  holding  carrier  not  bound  to  give  warning  of  approaching  train  to  one 
driving  in  highway  parallel  to  railway. 

AdmlMilblllty   of   deposition*. 

Cited  in  Benjamin  v.  Metropolitan  Street  R.  Go.  133  Mo.  287,  34  S.  W.  590, 
holding  fact  that  nonresident  witness  is  within  jurisdiction  of  court  not  ground 
for  exclusion  of  deposition;  Barber  Asphalt  Paving  Co.  v.  Ullman,  137  Mo. 
571,  38  S.  W.  458,  holding  deposition  of  witness  present  in  courtroom  properly 
excluded. 

Contrlbntory   neirllV^i^ce   of   cltlldren. 

Cited  in  Anderson  v.  Union  Terminal  R,  Co.  161  Mo.  424,  61  S.  W.  874,  holding 
child  of  eleven  not  negligent  in  crossing  tracks,  if  acting  as  might  be  rea- 
sonably expected  of  one  of  his  age  and  capacity;  Krenzer  v.  Pittsburg,  C.  C.  A 
St.  L.  R.  Co.  151  Ind.  600,  68  Am.  St.  Rep.  252,  52  N.  £.  220  (dissenting  opin- 
ion), majority  holding  boy  aged  seven  and  a  half  years,  going  to  sleep  on  rail- 
road tracks,  guilty  of  contributory  negligence  as  matter  of  law;  Rogers  v.  Meyer- 
son  Printing  Co.  103  Mo.  App.  688,  78  S.  W.  79,  holding  lesser  degree  of  care 
required  of  child  than   of  adult. 

Erroneon*   ln«trnctlon    Invited    by   appellant. 

Cited  in  Horgan  v.  Brady,  155  Mo.  670,  56  S.  W.  294;  Seckinger  v.  Philibert 
&  J.  Mfg.  Co.  129  Mo.  602,  31  S.  W.  957,  holding  that  appellant  cannot  com- 
plain of  erroneous  instruction  invited  by  himself. 

Harmleaa  Instmctlon*. 

Cited  in  Green  v.  Cole,  127  Mo.  615,  30  S.  W.  135,  dissenting  opinion  by 
Barclay,  J.,  who  holds  erroneous  instruction  not  ground  for  reversal,  where 
more  favorable  to  appellant  than  he  was  entitled  to;  Blackwell  v.  Hill,  76  Mo. 
App.  62,  holding  that  no  ground  for  reversal  exists  where  instructions,  taken 
together,  state  correct  principle  of  law. 

Mental  anflrnl«li  as  element  of  damaves. 

Cited  in  St.  Louis  Trust  Co.  v.  Murmann,  90  Mo.  App.  561,  holding  person 
entitled  to  recover  for  mental  anguish  caused  by  physical  injury. 

Prospective   damaares. 

Cited  in  Schmitz  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  55  Mo.  App.  577,  Bustainin;^ 
verdict  for  loss  of  services  of  minor  on  proof  of  loss  of  earning  capacity  by  in- 
jury; Blackwell  v.  Hill,  76  Mo.  App.  65,  holding  direct  evidence  not  necessaiy  to 
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establish  amount  parent  entitled  to  for  loss  of  services  of  child;  Dunn  ▼.  North- 
east Electric  R.  Co.  81  Mo.  App.  44,  holding  value  of  boy's  earning  capacity 
after  reaching  maturity,  question  for  jury,  without  direct  proof;  Pryor  v. 
Metropolitan  Street  R.  Co.  85  Mo.  App.  373,  holding  loss  of  prospective  profits 
of  contractor  not  element  of  damages  resulting  from  injury. 

Practice  wut   to  objection   to  exceulvemeMi  of  verdict   on  ftndlnar* 

Cited  in  Minton  v.  Steele,  125  Mo.  196,  28  S.  W.  746,  holding  objection  to  ex- 
cessive verdict  in  ejectment  must  be  taken  in  trial  court  to  be  available  on  ap- 
peal; Lilly  V.  Menke,  126  Mo.  231,  28  S.  W.  994,  dissenting  opinion  by  Bar- 
clay, J.,  who  holds  objection  to  excessive  award  in  petition  not  available  unless 
assigned  on  ground  of  motion  for  new  trial;  Corrigan  v.  Kansas  City,  93  Mo. 
App.  176,  holding  that  excessive  finding  as  to  damages  must  be  called  to  trial 
court's  attention  to  be  available  on  appeal. 

CrosslniT  betifreen  cars  extendlngr  over  pnblle  way* 

Cited  in  Littlejohn  v.  Richmond  &  D.  R.  Co.  49  S.  C.  16,  26  S.  E.  967,  holding 
person  injured  while  attempting  to  climb  between  cars  at  crossing,  to  be  "per- 
son injured  in  his  person  or  property  by  collision  with  engines  or  cars"  at 
crossing. 

23  L.  R.  A.  258,  POLLEY  v.  JOHNSON,  62  Kan.  478,  35  Pac  8. 
Rights  in  gvo-wwing  crops. 

Cited  in  Voils  v.  Battin,  6  Kan.  App.  743,  50  Pac.  940,  and  Mabry  v.  Harp,  53 
Kan.  400,  36  Pac.  743,  holding  growing  crops  to  be  personal  property;  Straw- 
hacker  V.  Ives,  114  Iowa,  663,  87  N.  W.  669,  holding  that  leasehold  interest  of 
judgment  debtor  may  be  levied  on  after  assignment  of  growing  crops;  Sims  ▼. 
Jones,  54  Neb.  772,  69  Am.  St.  Rep.  749,  75  N.  W.  150,  holding  that  interest  of 
landlord  and  tenant  in  growing  crops,  where  portion  is  reserved  for  rent,  may 
be  levied  on;  Phillips  v.  Keysaw,  7  Okla.  681,  56  Pac.  695,  holding  one  holding 
land  by  adverse  possession  entitled  to  growing  crops  harvested  before  ouster; 
Johns  V.  Kamarad,  2  Herdman  (Neb.)  158,  96  N.  W.  118,  holding  growing  crops 
subject  to  levy  irrespective  of  stage  of  growth. 

Cited  in  footnotes  to  Bagley  v.  Columbus  Southern  R.  Co.  34  L.  R.  A.  286, 
which  holds  growing  crops  part  of  land  for  purposes  of  jurisdiction;  Riddle  v. 
Dow,  "32  L.  R.  A.  811,  which  holds  rights  of  mortgagee  of  lessor's  interest  in 
crops  raised  by  tenant  superior  to  subsequent  garnishment  proceedings. 

Cited  in  note   (23  L.  R.  A.  477)   on  sale  or  mortgage  of  future  crops. 

Distinguished  in  Tipton  v.  Martzell,  21  Wash.  274,  75  Am.  St.  Rep.  838,  57 
Pac.  806,  holding  growing  crop  planted  by  tenant  under  contract  with  landlord 
to  harvest  and  deliver  one  third,  not  subject  to  levy  under  execution. 

23  L.  R.  A.  264,  LEEP  v.  ST.  LOUIS,  I.  M.  A  S.  R.  CO.  58  Ark.  407,  41  Am. 

St.  Rep.  109,  25  S.  W.  75. 
Statutes  affecting  property  rlgrhts  and  rlirlit  to  contract. 

Cited  in  Ritchie  v.  People,  155  III.  105,  29  L.  R.  A.  82,  46  Am.  St.  Rep.  315, 
40  N.  E.  454,  holding  statute  forbidding  women  to  work  more  than  eight  hours 
a  day  unconstitutional;  Re  Morgan,  26  Colo.  447,  47  L.  R.  A.  65,  77  Am.  St. 
Rep.  269,  58  Pac.  1071,  and  Low  v.  Rees  Printing  Co.  41  Neb.  146,  24  L.  R.  A. 
710,  43  Am.  St.  Rep.  670,  59  N.  VV.  362,  declaring  eight-hour  law  unconstitu- 
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tional;  State  ex  rel.  Zillmer  y.  Kreutzberg,  114  Wis.  542,  58  L.  R.  A.  764,  91 
Am.  8t.  Rep.  934,  90  N.  W.  1098,  holding  legislature  without  power  to  forbid 
discharge  of  employee  because  member  of  labor  organization;  Dugger  v.  Me- 
chanics' &  T.  Ins.  Co.  95  Tenn.  252,  28  L.  R.  A.  798,  32  S.  W.  5,  holding  act 
making  void,  stipulations  limiting  insurance  liability  to  three  fourths  of  loss 
not  interference  with  freedom  to  contract;  McFadden  v.  Blocker  (Ind.  Terr.) 
58  L.  R.  A.  896,  54  S.  W.  873,  upholding  chattel  mortgage  registry  act  applicable 
to  residents  of  territory  only;  Carson  v.  St.  Francis  Levee  District,  59  Ark. 
528,  27  S.  W.  590,  upholding  constitutionality  of  delegation  to  levee  "board  of 
power  to  tax  property  specially  benefited  by  levee;  Dennis  v.  Moses,  18  Wash. 
592,  40  L.  R.  A.  314,  32  Pac.  333,  holding  act  requiring  mortgaged  property 
to  be  appraised,  and  forbidding  sale  at  less  than  80  per  cent  of  appraised  value, 
constitutional;  Callahan  v.  St.  Louis,  Merchants'  Bridge  Terminal  R.  Co.  170 
Mo.  492,  60  L.  R.  A.  254,  94  Am.  St.  Rep.  746,  71  S.  W.  208,  upholding  fellow- 
servant  act  imposing  liability  on  railroads  for  injury  to  servants  by  negligence 
of  fellow  servants  in  operating  railroad;  Kansas  City,  P.  Sl  G.  R.  Co.  v.  Moon, 
66  Ark.  413,  50  S.  W.  996,  reaffirming  constitutionality  of  act  requiring  rail- 
road corporations  to  pay  employee  wages  due  upon  discnarge;  Woodson  v.  State, 
69  Ark.  528,  65  S.  W.  465,  upholding  constitutionality  of  act  requiring  cor- 
porations to  weigh  coal  before  screening;  Com.  v.  Brown,  8  Pa.  Super.  Ct.  355, 
43  W.  N.  C.  75,  8  Atl.  339,  holding  act  requiring  weighing  of  coal  before  screen- 
ing unconstitutional;  Bienville  Water  Supply  Co.  v.  Mobile,  186  U.  8.  221,  46 
L.  ed.  1136,  22  Sup.  Ct.  Rep.  820,  upholding  right  of  legislature  to  amend  or 
revoke   charter  not  granting  exclusive  water   privileges. 

Cited  in  footnote  to  People  ex  rel.  Nechamcus  v.  City  Prison,  27  L.  R.  A. 
718,  which  upholds  act  requiring  examination  of  and  certificate  from  employing 
or  master  plumbers. 

Cited  in  notes  (28  L.  R.  A.  344)  on  validity  and  effect  of  statutes  regulating 
time  of  payment  of  wages;  (60  L.  R.  A.  323)  on  constitutional  equality  in 
United  States  in  relation  to  corporate  taxation. 

Distinguished  in  Opinion  of  Justices,  163  Mass.  591,  28  L.  R.  A.  345,  40  N.  E. 
713,  holding  that  legislature  may  require  employers  to  pay  employees  weekly; 
Tullis  V.  Lake  Erie  &  W.  R.  Co.  175  U.  S.  351,  44  L.  ed.  194,  20  Sup.  Ct.  Rep. 
136,  upholding  constitutionality  of  Indiana  employers'  liability  act  of  1893; 
State  V.  Haun,  61  Kan.  176,  47  L.  R.  A.  379,  59  Pac.  340  (dissenting  opinion), 
Reversing  7  Kan.  App.  520,  54  Pac.  130,  majority  holding  act  requiring  payment 
of  employees  in  money,  draft,  or  check,  unconstitutional;  St.  Louis,  I.  M.  & 
S.  R.  Co.  V.  Paul,  173  U.  S.  406,  Aflirming  64  Ark.  85,  37  L.  R.  A.  505,  62  Am. 
St.  Rep.  154,  40  S.  W.  705,  holding  equal  protection  of  law  not  denied  by  act 
imposing  penalty  on  railroad  corporation  for  failure  to  pay  employees  on  day 
of  discharge. 

l<aifva   partlr   ffood   and   partlr   bad.  • 

Cited  in  Verdin  v.  St.  Louis,  131  Mo.  138,  33  S.  W.  480,  holding  ordinance 
providing  for  paving  and  maintenance  thereof,  though  void  as  to  maintenance 
should  be  upheld  as  to  paving. 

Disapproved  in  Ballard  v.  Mississippi  Cotton  Oil  Co.  81  Miss.  572,  62  L.  R.  A. 
417,  34  So.  533,  holding  court  only  authorized  to  sever  parts  of  statute,  where 
'  constitutional  and  unconstitutional  provisions,  not  interdependent,  exist  on 
its  face. 
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Reaaonmble  'doubt  mm  to  vmlldltj-  of  •tatnte. 

Cited  in  State  v.  Foster,  22  R.  I.  172,  50  L.  R.  A.  343,  46  Atl.  833,  holding 
that  reasonable  doubt  as  to  validity  of  statute  must  be  resolved  in  favor  of  its 
validity. 

Action*   for  vtrntntory  dmmmves. 

Cited  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Pickett,  70  Ark.  228,  67  S.  W.  870, 
holding  separate  action  maintainable  by  railway  employee  to  recover  statutory 
damages  for  failure  of  company  to  pay  wages  on  day  of  discharge. 

23  L.  R.  A.  278,  FLORER  v.  SHERIDAN,  137  Ind.  28,  36  N.  E.  365. 
Collection  of  omitted  personmltj-  taxes. 

Cited  in  Reynolds  v.  Bowen,  138  Ind.  451,  36  N.  E.  756,  refusing  cancelation 
of  taxes  against  decedent's  estate  under  act  permitting  assessments  of  omitted 
property. 

Deduction  of  debts  front  credits. 

Cited  in  First  Nat.  Bank  v.  Turner,  154  Ind.  465,  57  N.  E.  110,  holding  bona 
fide  indebtedness  of  national  bank  stockholder  not  deductible  from  assessed 
value  of  stock  for  taxation;  State  ex  rel.  Lewis  v.  Smith,  158  Ind.  553,  63  L.  R. 
A.  121,  63  N.  E.  25,  holding  statute  authorizing  deduction  of  mortgage  indebt- 
edness not  exceeding  $700,  from  assessed  valuation  of  real  estate  for  purpose 
of  taxation,  constitutional. 

Cited  in  note  (60  L.  R.  A.  321)  on  constitutional  equality  in  United  States  in 
relation  to  corporate  taxation. 

Distinguished  in  Deniston  v.  Terry,  141  Ind.  684,  41  N.  £.  143,  holding  p&id- 
up  stock  in  building  association  taxable. 

23  L.  R.  A.  283,  BITTLE  v.  CAMDEN  &  A.  R.  CO.  55  N.  J.  L.  615,  28  Atl.  305. 
liimbilltjr   for  friflrbteninar  borses  hy  operation   of  railroad. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Smith,  107  Ky.  183,  63  S.  W.  269,  holding 
carrier's  continuing  to  blow  whistle  after  noticing  horses  would  thereby  be 
frightened  not  justified  when  statute  permitted  ringing  of  bell;  Weil  v.  St. 
Louis  S.  W.  R.  Co.  64  Ark.  538,  43  S.  W.  967,  holding  railroad  compay  liable 
for  frightening  horse  by  needless  and  negligent  blowing  of  whistle;  Race  v. 
Easton  &  A.  R.  Co.  62  N.  J.  L.  538,  41  Atl.  710,  holding  that  in  case  of  indirect 
injury  resulting  from  blowing  of  whistle,  facts  showing  negligence  should  be 
pleaded. 

Cited  in  footnotes  to  Mitchell  v.  Nashville,  C.  &  St.  L.  R,  Co.  40  L.  R.  A.  426, 
which  holds  blowing  locomotive  whistle  under  much  used  bridge,  negligence, 
Omaha  &  R.  Valley  R.  Co.  v.  Clarke,  23  L.  R.  A.  504,  which  holds  railroad  com- 
pany not  lable  for  frightening  horse  by  escape  of  steam  from  engine;  McCann 
V.  Consolidated  TracHon  Co.  38  L.  R.  A.  236,  which  holds  running  tank  car  on 
street  railway  track,  wkh  black  coats  waving  from  it,  frightening  horse,  negli- 
gence; Kentucky  &  I.  Bridge  Co.  v.  Montgomery,  67  L.  R.  A.  781,  which  requires 
railroad  company  operating  railroad  bridge  as  toll  bridge,  to  keep  lookout  to 
prevent  frightening  teams  by  trains. 
"Wben  quest  Ion  of  nearliflrence  is  for  Jury. 

Cited  in  State  Consolidated  Traction  Co.,  Prosecutor,  v.  Reeves,  58  N.  J.  I* 


264-294.]  L.  R.  A.  CASES  AS  AUTHORITIES.  615 

-577,  34  Atl.  128,  holding  proper,  trial  court's  refusal  to  take  disputable  question 
of  negligence  from  jury;  Day  v.  Bonohue,  62  N.  J.  L.  382,  41  Atl.  934,  holding 
nonsuit  improper  where  conclusion  of  fact  one  about  which  reasonable  men  might 
honestly  differ. 

Proxtmmte  eanve  of  in  Jury. 

Cited  in  footnote  to  Snyder  v.  Philadelphia  Co.  63  L.  IL  A.  896,  which  holds 
negligent  blowing  off  of  gas  well  proximate  cause  of  injury  to  teamster  whose 
horses  were  frightened,  although  one  of  his  lines  broke  because  of  insufficiency. 

^3   L.   R.  A.  287,  ELLIS'S  APPEAL,  65  Minn.  401,  43  Am.  St  Rep.  514,  56 

N.  W.  1056. 
Voretflrn    dtirorcea. 

Cited  in  Andrews  v.  Andrews,  176  Mass.  95,  67  N.  E.  333,  holding,  under  stat- 
ute, that  Dakota  decree  of  divorce  may  be  held  void  on  collateral  attack;  Star- 
buck  V.  SUrbuck,  173  N.  Y.  508,  93  Am.  St.  Rep.  631,  66  N.  E.  193,  holding  that 
plaintiff  in  action  for  dower  cannot  impeach  decree  of  divorce,  obtained  by  her 
in  another  state,  husband  not  appearing;  Re  Swales,  60  App.  Div.  603,  70  N.  Y. 
Supp.  220,  holding  decree  of  divorce  obtained  by  woman  in  court  of  another 
state  not  impeachable  by  her  to  obtain  administration  on  former  husband's 
«state. 

Cited  in  footnotes  to  Clutton  v.  Glutton,  31  L.  R.  A.  160,  which  authorizes 
•divorce  on  cross-bill  to  nonresident  defendant  in  suit  by  resident;  Lynde  v. 
Lynde,  48  L.  R.  A.  679,  which  holds  binding  judgment  authorized  against  de- 
fendant voluntarily  appearing  without  reservation  in  divorce  proceeding;  Ar- 
lington v.  Arrington,  52  L.  R.  A.  201,  which  holds  foreign  decree  for  alimony 
after  defendant's  appearance  entitled  to  full  faith  and  credit;  Kempson  ▼. 
Kempson,  58  L.  R.  A.  484,  which  sustains  jurisdiction  in  state  where  parties 
married  and  wife  resides,  of  suit  to  enjoin  fraudulent  divorce  suit  by  husband 
in  other  state. 

Cited  in  notes  (67  L.  R.  A.  593)  on  right  to  contest  validity  of  divorce  decree 
after  death  of  one  or  both  of  parties;  (59  L.  R.  A.  144,  183,  185)  on  conflict 
of  laws  on  subject  of  divorce. 

Domlcll    of    vflfe    for   parpose   of   dtirorce. 

Cited  in  footnote  to  Atherton  v.  Atherton,  40  L.  R.  A.  291,  which  holds 
matrimonial  domicil  of  wife  leaving  husband  for  cruelty  may  be  changed  by  re- 
moval  to  other  state. 

23  L.  R.  A.  294,  SHAW  v.  DAVIS,  78  Md.  308,  28  Atl.  619. 
PoYvrer    of    court*    oirer    corpormtlons    or    mmmocimtlonm. 

Cited  in  DuPuy  v.  Transportation  &  Terminal  Co.  82  Md.  426,  33  Atl.  889, 
upholding  power  of  courts  to  protect  stockholder  from  fraudulent,  illegal,  and 
ultra  vires  acts  of  corporation  officers;  Dailey  v.  Wight,  w4  Md.  276,  51  Atl. 
38,  refusing  to  remove  trustee  of  stock,  because  he  was  voted  salary  as  presi- 
dent of  corporation;  Ryan  v.  Williams,  100  Fed.  174,  refusing  preliminary  in- 
junction to  restrain  measures  for  consolidation  in  anticipation  of  statute  au- 
thorizing it;  Supreme  Lodge,  O.  G.  C.  v.  Simering,  88  Md.  288,  41  L.  R.  A.  722, 
71  Am.  St.  Rep.  409,  40  Atl.  723,  upholding  power  of  court  to  enjoin  supreme 
lodge   of    fraternal    association    from    excluding    qualified    representatives    from 
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right  to  vote;  United  States  Steel  Corp.  v.  Hodge,  64  N.  J.  Eq.  816,  60  L.  R.  A. 
748,  footnote  p.  742,  54  N.  E.  1,  holding  all  stockholders  bound  by  all  proceed- 
ings sanctioned  by  vote  of  majority  stockholders,  taken  and  ascertained  accord- 
ing to  law. 

Distinguished  in  Urner  v.  SoUenberger,  89  Md.  333,  43  Atl.  810,  holding  de- 
fense of  fraudulently  created  debts  not  available  on  suit  against  stockholder  for 
unpaid  subscription. 

Personal  Interest  of  stockliolders  In  matters  voted  on. 

Cited  in  Worth  Mfg.  Co.  v.  Bingham,  54  C.  C.  A.  125,  116  Fed.  791,  holding 
stockholder  not  forbidden  to  vote  upon  propriety  of  sale  of  property  merely 
because  interested  in  it. 

23  L.  R.  A.  301,  ATLANTA  v.  WARNOCK,  91  Ga.  210,  44  Am.  St  Rep.  17^ 

18  S.  E.  135. 
Nnisances. 

Cited  in  Holmes  v.  Atlanta,  113  Ga.  962,  39  S.  £.  458,  holding  discharge  of 
polluted  surface  waters  by  city  drainage  system  upon  premises  of  private  citi- 
zen, actionable;  Waycross  v.  Houk,  113  Ga.  965,  39  S.  E.  577,  holding  nuisance 
by  discharge  of  sewage  from  sewerage  system  of  city,  actionable;  Carmiehael 
V.  Texarkana,  94  Fed.  572,  holding  municipal  corporation  liable  for  discharge 
of  sewage  on  land  of  individual;  Pierce  v.  Gibson  County,  107  Tenn.  233,  55 
L.  R.  A.  481,  89  Am.  St.  Rep.  946,  64  S.  W.  33,  holding  that  county  may  be 
enjoined  from  construction  and  operation  of  sewer  system  discharging  upon  pri- 
vate property;  Fuchs  v.  St  Louis,  167  Mo.  637,  57  L.  R.  A.  141,  67  S.  W.  610,. 
holding  city  not  bound  to  open  vents  leading  to  sewers  to  permit  escape  of  gases. 

Cited  in  footnotes  to  Lowe  v.  Prospect  Hill  Cemetery  Asso.  46  L.  R.  A.  237, 
which  authorizes  injunction  against  interment  in  cemetery  when  likely  to  pol- 
lute and  poison  water  in  wells  in  vicinity;  Hughes  v.  Auburn,  46  L.  R.  A. 
636,  which  denies  city's  liability  for  disease  due  to  n^lect  of  proper  sani- 
tary precautions  as  to  sewer  system. 

Injunction  to  prevent  diversion  of  stream. 

Cited  in  Goodrich  v.  Georgia  R.  &  Bkg.  Co.  115  Ga.  345,  41  S.  £.  659,  holding 
that  injunction  may  issue  to  prevent  wrongful  diversion  of  stream  by  upper 
proprietor. 

23  L.  R.  A.  305,  BRADLEY  v.  THOMPSON  SMITH'S  SONS,  98  Mich.  449,  39 

Am.   St  Rep.  565,  57   N.   W.   576. 
Rlffbt  of  set-off. 

Cited  in  Koegel  v.  Michigan  Trust  Co.  117  Mich.  544,  76  N.  W.  74,  holding 
assignment  of  rent  to  become  due  in  future,  not  subject  to  have  debt  due  from 
assignor  before  assignment  set  off  against  it;  farmers'  Nat.  Bank  v.  Woodell, 
38  Or.  313,  61  Pac.  837,  holding  instalment  due  on  contract  for  rasing  sugar  beets 
subject  to  set-off  of  damages  at  maturity  of  instalment  for  failure  to  care  for 

crop. 

Cited  in  footnote  to  Bacon  v.  Reich,  49  L.  R.  A.  311,  which  holds  original 
cause  of  action  for  breach  of  contract  not  merged  in  judgment  preventing 
set-off. 


294-322.]  L.  K.  A.  CASES  AS  AUTHORITIES.  617 

Cited  in  note  (23  L.  K  A.  313)  on  right  to  set  off  insolvent's  obligation  on 
claim   in  hands  of  his  receiver,  assignee,  or  trustee  for  creditors. 

Distinguished  in  Johnston  v.  Humphrey,  91  Wis.  81,  51  Am.  St.  Rep.  873, 
64  N.  W.  317,  allowing  debtor  of  insolvent  bank  set-off  of  certificates  pur- 
chased after  bank  had  closed  doors. 


23  L.  R.  A.  313,  MERRILL  v.  CAPE  ANN  GRANITE  CO.  161  Mass.  212,  36 

N.  E.   797. 
Rlfflit    of    vet-off    or   counterclaim. 

Cited  in  Colton  v.  Drovers'  Perpetual  Bldg.  &  L.  Asso.  90  Md.  91,  46  L.  R.  A. 
391,  78  Am.  St.  Rep.  431,  45  Atl.  23,  holding  depositor  entitled  to  set  off 
amount  of  deposit  against  indebtedness  on  note  after  appointment  of  receiver 
of  bank. 

Cited  in  footnotes  to  Davis  v.  Industrial  Mfg.  Co.  23  L.  R.  A.  322,  which  re- 
quires receiver  of  insolvent  bank  to  give  debtor  credit  for  sums  due  from  bank; 
Fidelity  &  D.  Co.  v.  Haines,  23  L.  R.  A.  052,  which  denies  right  to  inter- 
pose existing  counterclaim  against  assignor  for  creditors,  to  subsequent  claim 
in  favor  of  assignee;  Niblack  v.  Park  Nat.  Bank,  39  L.  R.  A.  159,  which  de- 
nies bank's  right  to  appropriate  fund  to  own  claim  against  deposit  after  pre- 
sentation by  holder  of  check  constituting  equitable  assignment  of  fund;  Re  Hatch 
40  L.  R.  A.  664,  which  holds  claim  accruing  in  favor  of  assignee  for  creditors 
on  contract  with  assignor  subject  to  set-off  against  claim  due  from  assignor 
before  assignment;  Lauraglenn  Mills  v.  Ruff,  49  L.  R.  A.  448,  which  denies 
stockholder's  right  to  set  off  corporate  obligation  against  liability  as  share- 
holder in  action  at  law;  Meherin  v.  Ambrose,  54  L.  R.  A.  272,  which  denies  right 
of  creditor  bidding  in  debtor's  property  at  execution  sale  to  set  off  claim  against 
amount  of  bid;  Fidelity  Ins.  Trust  k  S.  D.  Co.  v.  Mechanics'  Sav.  Bank,  56  L. 
R.  A.  228,  which  sustains  stockholder's  right  to  set  off,  in  action  to  enforce 
liability  in  Federal  court  in  other  state,  debt  due  him  from  corporation. 

Cited  in  notes  (25  L.  R.  A.  548)  on  exceptions  to  prohibition  of  preferences  by 
insolvent  national  banks;   (55  L.  R.  A.  77)  on  set-off  in  bankruptcy  cases. 

23  L.  R.  A.  322,  DAVIS  v.  INDUSTRIAL  MFG.  CO.  114  N.  C.  321,  19  S.  E.  371* 
Necemiltj'    of    notice    or    demand. 

Cited  in  Arnold  v.  Hart,  75  III.  App.  172,  holding  right  to  notice  or  demand 
by  depositors  for  deposit  waived  by  discontinuance  of  bank;  Meadowcroft  v. 
People,  163  111.  83,  35  L.  R.  A.  186,  54  Am.  St.  Rep.  447,  45  N.  E.  303,  hold- 
ing proof  of  demand  not  necessary  in  criminal  prosecution  of  banker  receiving 
deposit  with  knowledge  of  insolvency. 

Rlflrbtv  mdJiKitmble   In   •Inarle  action. 

Cited  in  Parrish  v.  Graham,  129  N.  C.  231,  39  S.  E.  825,  holding  that  issue 
whether  indorsers  were  cosureties  should  be  submitted  in  action  against  maker 
and  indorser  of  note. 

Riflrbt    to   aet-olf. 

Cited  in  Thompson  v.  Union  Trust  Co.  130  Mich.  513,  97  Am.  St.  Rep.  494, 
00  N.  W.  294,  upholding  right  of  depositor  to  set  off  deposit  against  his  unma* 
tured  notes  to  insolvent  bank. 
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Actloim  mmlntainable  hy  recelTers. 

Cited  in  Smathers  v.  West  Carolina  Bank,  135  N.  C.  413,  47  S.  E.  893,  holding 
action  maintainable  by  receiver  to  enforce  double  liability  of  stockholders  of 
•corporation. 

^3  L.  R.  A.  325,  VANN  v.  MARBURY,  100  Ala.  438,  46  Am.  St.  Rep.  70,  14  So. 

273. 
Negotiable  paper  beld  an  collateral. 

Cited  in  footnote  to  Birket  v.  El  ward,  04  L.  R.  A.  568,  which  holds  indorsee 
of  negotiable  note  taken  as  collateral  security  for  pre-existing  debt,  holder  for 
value  in  due  course  of  business. 

Parcbase  of  property^  v^ortgwis^d  to  aecare  payment  of  notes. 

Cited  in  First  Nat.  Bank  v.  Sproull,  105  Ala.  281,  16  So.  879,  holding  buyer 
of  part  of  property  mortgaged  to  secure  payment  of  notes,  without  inquiry  as  to 
ownership  or  payments  of  notes  and  mortgage,  not  bona  fide  purchaser. 

RIflrbt    to   net-off. 

Cited  in  footnotes  to  Adams  v.  Spokane  Drug  Co.  23  L.  R.  A.  334,  which  holds 
bank  receiver  takes  immature  notes  subject  to  maker's  right  to  set  off  deposit; 
Niblack  v.  Park  Nat.  Bank,  39  L.  R.  A.  159,  which  denies  bank's  right  to  appro- 
priate fund  to  own  claim  against  deposit  after  presentation  by  holder  of  chedc 
constituting  equitable  assignment  of  fund. 

Cited  in  notes  (23  L.  R.  A.  306)  on  set-off  against  assigned  claim  of  debtor's 
•demand  against  assignor;  (23  L.  R.  A.  320)  on  right  to  set  off  insolvent's  obliga- 
tion on  claim  in  hands  of  his  receiver  or  assignee  or  trustee  for  creditors. 

23  L.  R.  A.  334,  ADAMS  v.  SPOKANE  DRUG  CO.  57  Fed.  888. 
Rlffbt    to   net-off. 

Cited  in  Thompson  v.  Union  Trust  Co.  130  Mich.  513,  97  Am.  St  Rep.  494, 
00  N.  W.  294,  upholding  right  of  depositor  to  set  off  deposit  against  his  unma- 
tured notes  to  insolvent  bank. 


23  L.  R.  A.  335,  BENSON  v.  HAYWOOD,  86  Iowa,  107,  53  N.  W.  85. 
Rale  a«  to  parol  evidence  offered   to  vary   ^vrltten   Invtrnment. 

Distinguished  in  De  Goey  v.  V^an  Wyk,  97  Iowa,  496,  66  N.  W.  787,  holding 
rule  prohibiting  parol  evidence  to  vary  consideration  shown  by  written  instru- 
ment not  applicable  to  third  persons  not  parties  thereto. 

Attorney!!'   liens  and   rlirht   of  set-off  agralniit   Jadgrnients. 

Cited  in  footnotes  to  Roberts  v.  Mitchell,  29  L.  R.  A.  705,  which  holds  right 
to  set  off  independent  judgments  subject  to  attorney's  liens;  Cleveland  v.  Me- 
Canna.  41  L.  R.  A.  852,  which  denies  set-off  of  judgment,  where  entire  property 
of  one  debtor  less  than  statute  exempts  from  seizure;  Bacon  v.  Reich,  49  L.  R.  A 
311,  which  holds  original  cause  of  action  for  breach  of  contract  not  merged  in 
judgment  preventing  set-off;  Loofbourow  v.  Hicks,  55  L.  R,  A.  874,  which  holds 
lien  for  attorney's  fees  allowed  by  judgment  of  foreclosure  enforceable  against 
land  bid  in  by  mortgagee  or  assignee. 
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^3  L.  R.  A.  340,  STATE  ex  rel.  REED  v.  JOXES,  6  Wash.  452,  34  Pac.  2U1. 
Conclusiveness  of  enrolled  bills  mnfl  elections. 

Cited  in  State  ex  rel.  Bray  v.  Long,  21  Mont.  35,  52  Pac.  645,  holding  that 
-courts  will  not  go  behind  enrolled  bill  to  ascertain  whether  legislative  forms  have 
Ji>een  observed;  Narregang  v.  Brown  County,  14  S.  D.  365,  85  N.  W.  602;  State 
^cx  rel.  Osbum  v.  Beck,  25  Nev.  81,  56  Pac.  1008;  Lafferty  v.  Huffman,  99  Ky. 
^0,  32  L.  R.  A.  206,  footnote  p.  203,  35  S.  W.  123,— holding  duly  enrolled  bill 
not  impeachable  by  reference  to  hou^e  journals;  Coler  v.  Stanly  County,  89  Fed. 
263,  holding,  under  constitutional  provision,  fact  that  legislative  journals  contain 
yea  and  nay  vote  on  tax  law  must  be  affirmatively  shown;  Parmeter  v.  Bourne, 
S  Wash.  56,  35  Pac.  586  (distinguished  in  dissenting  opinion),  majority  holding 
court  without  jurisdiction  to  enjoin  removal  of  county  seat  on  ground  of  fraud 
in  election;  Krieschel  v.  Snohomish  County,  12  Wash.  440,  41  Pac.  186  (dissent- 
ing opinion),  majority  upholding  court's  jurisdiction  to  enjoin  county  commis- 
sioners from  declaring  result  of  election  contrary  to  law. 

Cited  in  footnotes  to  Carr  v.  Coke,  28  L.  R.  A.  737,  which  denies  power  of 
-court  to  interfere  with  printing  statute  on  ground  of  fraud  in  procuring  enroll- 
ment of  bill  and  signature  thereto;  Cohn  v.  Kingsley,  38  L.  R.  A.  74,  which  re- 
quires journals  to  show  compliance  with  mandatory  provision  as  to  enacting  bills 
by  yea  and  nay  vote  after  three  several  readings;  Stanly  County  v.  Snuggs,  39 
L.  R.  A.  439,  which  holds  fatal,  omission  to  enter  yeas  and  nays  in  journal  on 
-second  and  third  readings  on  bill  authorizing  tax;  State  ex  rel.  Cheyenne  v. 
8wan,  40  L.  R.  A.  195,  which  sustains  court's  right  to  examine  journals  to  de- 
termine whether  alleged  statutes  properly  passed;'  People  v.  Dettenthaler,  44 
L.  R.  A.  164,  which  holds  void,  bill  in  which  enacting  clause  added  without  au- 
thority by  clerk  of  one  branch  of  legislature;  Montgomery  Beer  Bottling  Works 
v.  Gaston,  51  L.  R.  A.  396,  which  holds  permanent  record  delivered  to  secretary 
of  state  to  be  legislative  journal. 

X' neons tltntlonallty  of  statnte  as  defense  to  ntandamns. 

Cited  in  note  (47  L.  R.  A.  519)  on  unconstitutionality  of  statute  as  defense 
-against  mandamus  to  compel  its  enforcement. 


23  L.  R.  A.  354,  ATTY.  GEN.  ex  rel.  WERTS  v.  ROGERS,  66  N.  J.  L.  480,  28 
Atl.  726,  29  Atl.  173. 

^ndldal  poi^vers. 

Cited  in  Wanser  v.  Hoos,  60  N.  J.  L.  524,  64  Am.  St.  Rep.  600,  38  Atl.  449, 
holding  construction  and  force  to  be  given  constitutional  provisions,  question  for 
<»urt;  Bott  V.  Wurts,  63  N.  J.  L.  294,  45  L.  R.  A.  254,  43  Atl.  744,  881,  uphold- 
ing power  of  court  to  consider  whether  legislative  department  and  agencies  have 
observed  requirements  of  Constitution  in  attempting  amendments;  State  ex  rel. 
^McClurg  V.  Powell,  77  Miss.  571,  48  L.  R.  A.  656,  27  So.  927,  holding  question 
whether  submission  or  adoption  of  amendment  to  Constitution  is  legal,  for  the 
court. 

» 

Cited  in  footnote  to  Norwalk  Street  R.  Co.'s  Appeal,  39-  L.  R.  A.  794,  which 
holds  approval  and  adoption  or  modification  of  plan  for  street  railway  not  4 
judicial  power. 
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23  L.  R.  A.  388,  LEVEE  DIST.  NO.  9  v.  FARMER,  101  Cal.  178,  35  Pac.  569. 
Proceedings  mud  JadvmentB  not  open   to  collmteral  mttnck. 

Cited  in  Re  Camp,  131  Cal.  470,  82  Am.  St.  Rep.  371,  63  Pac.  736,  holding  pro- 
ceedings and  order  of  adoption  not  open  to  collateral  attack  upon  contest  for 
letters  of  administration;  Sutter  County  v.  Tisdale,  136  Cal.  478,  69  Pac.  141, 
holding  determination  of  supervisors  as  to  necessity  of  road  not  open  to  collateral 
attack  in  condemnation  proceedings. 

Riflrbta  of  abatters  in   hiarli^vay* 

Cited  in  Long  v.  Wihon,  119  Iowa,  271,  60  L.  R.  A.  722,  97  Am.  St.  Rep.  315, 
93  N.  W.  282,  holding  abutter  who  is  not  made  party  not  bound  by  decree  in  suit 
against  city  to  change  and  fix  boundaries  of  highway. 

Cited  in  footnotes  to  Buhl  v.  Fort  Street  Union  Depot  Co.  23  L.  R.  A.  392, 
which  denies  recovery  for  inconvenience  to  abutter  by  discontinuing  other  portions 
of  street;  Van  Witsen  v.  Gutman,  24  L.  R.  A.  403,  which  denies  right  to  take  away 
for  private  use  abutter's  easement  in  public  alley;  Re  Melon  Street,  38  L.  R.  A 
275,  which  holds  abutting  owners  entitled  to  recover  for  vacating  other  portion 
of  street,  leaving  remaining  portion  a  cul  de  sac;  Cram  v.  Laconia,  57  L.  R.  A. 
282,  which  denies  right  to  recover  for  injury  by  discontinuing  part  of  street  on 
which  property  abuts. 

23  L.  R.  A.  392,  BUHL  v.  FORT  STREET  UNION  DEPOT  CO.  98  Mich.  596,  57 

N.  W.  829. 
ObMtrnctlon   or  dlscontlnnmnce  of  blflrb^vay. 

Cited  in  Dantzer  v.  Indianapolis  Union  R.  Co.  141  Ind.  609,  34  L.  R.  A.  772, 
50  Am.  St.  Rep.  347,  39  N.  E.  223,  holding  action  not  maintainable  for  obstruc- 
tion not  substantially  impairing  or  depriving  lot  owner  of  access  to  property; 
Cram  v.  Laconia,  71  N.  H.  48,  57  L.  R.  A.  286,  51  Atl.  635,  holding  action  not 
maintainable  for  obstruction  of  highway  not  depriving  lot  owner  of  access  to 
general  system  of  streets;  Baudistel  v.  Michigan  C.  K  Go.  113  Mich.  688,  71 
N.  W.  1114,  holding  that  vacation  of  street  under  authorizing  statute,  on  notice 
to  persons  interested,  requires  notice  to  only  such  as  have  right  to  compensation; 
Henry  v.  Ann  Arbor  R.  Co.  116  Mich.  319,  75  N.  W.  886,  holding  that  railroad 
cannot  be  restrained  by  private  individuals  from  discontinuance  of  track,  injuiy 
not  being  specific  to  them;  Kinnear  Mfg.  Co.  v.  Beatty,  66  Ohio  St.  283,  87  Am. 
St.  Rep.  600,  62  N.  E.  341,  holding  abutting  owner  without  remedy  for  obstruc- 
tion of  highway  not  in  front  of  premises,  access  not  being  cut  off;  Dennis  v. 
Mobile  &  M.  R.  Co.  137  Ala.  659,  97  Am.  St.  Rep.  69,  35  So.  30,  holding 
abutting  owner  not  entitled  to  injunction  against  maintenance  of  freight  depot 
across  street  by  railroad  company,  access  to  lot  not  being  cut  off. 

Cited  in  footnotes  to  Van  Witsen  v.  Gutman,  24  L.  R.  A.  403,  which  denies 
right  to  take  away  for  private  use  abutter's  easement  in  public  alley;  Jackson- 
ville, T.  &  K.  W.  R.  Co.  V.  Thompson,  26  L.  R.  A.  410,  which  denies  right  to 
maintain  private  action  for  inconvenience  from  obstruction  of  highway  in  com- 
mon with  others;  O'Brien  v.  Central  Iron  &  Steel  Co.  57  L.  R.  A.  508,  which 
authorizes  private  action  for  permanent  obstruction  of  street  within  200  feet 
of  abutter. 
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23  L.  R.  A.  396,  HICKEY  v.  LAKE  SHORE  &  M.  S.  R.  CO.  61  Ohio  St  40,  16 
Am.  St.  Rep.  545,  36  N.  E.  672. 

Covenmn ta  rannlngr  iprlth  Imnd. 

Cited  in  Borgman  v.  Spellmire,  4  Ohio  N.  P.  418,  holding  last  grantee  of 
leasehold  and  immediate  grantee  liable  to  assignee  of  reversion  on  covenant  to 
pay  taxes,  etc. 

Cited  in  footnotes  to  Bald  Eagle  Valley  R.  Co.  v.  Nittany  Valley  R.  Co.  29 
L.  R.  A.  423,  which  holds  intention  of  parties  controlling  in  determining  whether 
<!Ovenant  runs  with  land;  Brown  v.  Southern  P.  Co.  47  L.  R.  A.  409,  which  holds 
covenant  by  grantors  for  railroad  to  build  fences,  or  not  hold  company  liable 
for  injury  to  stock,  personal  only;  Doty  v.  Chattanooga  Union  R.  Co.  48  L.  R.  A. 
160,  which  holds  covenant  for  running  certain  trains  binding  on  subsequent  pur- 
chaser of  railroad. 

23  L.  R.  A.  402,  BEARD  v.  HOPKINSVILLE,  95  Ky.  239,  44  Am.  St.  Rep.  222, 
24  S.  W.  872. 

Constltntlonml  llmltmtiona  mm  to  mnnlclpml  Indebtednemf  mviitctpal  eon* 
tract*. 

Cited  in  Covington  v.  McKenna,  99  Ky.  513,  36  S.  W.  518,  holding  bond  issue 
in  anticipation  of  collection  of  future  local  assessments,  indebtedness,  within  mean- 
ing of  Constitution;  La  Porte  v.  Gamewell  Fire  Alarm  Teleg.  Co.  146  Ind.  469, 
35  L.  R.  A.  688,  footnote  p.  686,  58  Am.  St.  Rep.  359,  45  N.  E.  688,  holding  that 
city  contract  for  water  or  light  does  not  create  indebtedness  for  aggregate  sum 
of  all  instalments;  Merchants'  Nat.  Bank  v.  Spates,  41  W.  Va.  30,  56  Am.  St. 
Rep.  828,  23  S.  E.  681,  holding  county  court  without  power  to  bind  tax  levies  for 
future  years  for  courthouse  repairs  without  submission  to  vote  of  people;  Wind- 
sor ▼.  Des  Moines,  110  Iowa,  194,  80  Am.  St.  Rep.  280,  81  N.  W.  476,  holding  sums 
due  from  city  on  contract  for  erection  of  electric  light  plant,  not  provided  for  in 
levy,  indebtedness  within  meaning  of  Constitution;  State  ex  rel.  Helena  Water- 
works Co.  V.  Helena,  24  Mont.  532,  55  L.  R.  A.  341,  footnote  p.  336,  81  Am.  St. 
Rep.  453,  63  Pac.  99,  holding  contract  for  water  supply  for  term  of  years  within 
provision  as  to  limitation  of  city  indebtedness;  Earles  v.  Wells,  94  Wis.  298, 
69  Am.  St.  Rep.  885,  68  N.  W.  964,  holding  contract  by  city  indirectly  assuming 
payment  of  waterworks  bonds  to  amount  beyond  constitutional  debt  limit,  void; 
Ottumwa  V.  City  Water  Supply  Co.  56  C.  C.  A.  233  note,  119  Fed.  315  note,  hold- 
ing indebtedness  within  meaning  of  Constitution  created  by  ordinance  authorizing 
issuance  of  bonds  to  build  water-works  plant  and  referring  particularly  to  anno- 
tation in  23  L.  R.  A.  402;  Walla  Walla  v.  Walla  Walla  Water  Co.  172  U.  S.  19, 
43  L.  ed.  349,  19  Sup.  Ct.  Rep.  77,  holding  contract  for  supply  of  water  for 
twenty-five  years,  payable  in  instalments,  not  objectionable  because  aggregate 
of  indebtedness  exceeded  constitutional  limit;  Swanson  v.  Ottumwa,  118  Iowa, 
176,  59  L.  R.  A.  626;  91  N.  W.  1048,  holding  issuance  of  bonds  for  water 
supply,  payable  out  of  sinking  fund  provided  for  by  special  tax,  not  indebt- 
edness within  meaning  of  Constitution;  Crogster  v.  Bayfield  County,  99  Wis. 
16,  74  N.  W.  635,  holding  contract  to  bond  county  to  aid  in  construction  of  rail- 
road upon  performance  by  railroad  of  its  part  of  agreement,  contract  for  indebted- 
ness within  Constitution;  Chicago  v.  Galpin,  183  111.  406,  65  N.  E.  731,  holding 
that  contract  for  specified  number  of  street  lamps,  more  or  less,  fixes  amount  of 
city's  liability  from  its  date;  McAleer  v.  Angell,  19  R.  I.  694,  36  Atl.  588,  holding 
judgment  for  damages  for  defective  highways  not  debt  within  statutory  provision 


622         L.  R.  A.  CASES  AS  AUTHORITIES.  [23  L.  R.  A. 

limiting  indebtedness  of  town ;  Eaton  v.  Mimnaugh,  43  Or.  470,  73  Pae.  754,  hold- 
ing void  act  to  compel  county  to  create  indebtedness  beyond  constitutional  limits 
Mayfield  Woolen  Mills  v.  Mayfield,  111  Ky.  177,  61  S.  W.  43,  holding  indebted- 
ness within  Constitution  created  by  contract  by  city  with  water  company  for  pay- 
ment of  water  rent. 

Cited  in  footnotes  to  Brooke  v.  Philadelphia,  24  L.  R,  A.  781,  which   holds- 
certificates  of  indebtedness  placed  in  sinking  fund  not  part  of  city  indebtedness; 
Linn  v.  Burgess,  25  L.  R.  A.  217,  which  holds  burden  of  showing  municipal  in- 
debtedness exceeded,   on  one  seeking  to  enjoin   incurring  further  indebtedness; 
Howard  v.  Huron,  26  L.  R.  A.  493,  which  denies  right  to  set  up  invalidity  of 
alleged   city   indebtedness  to  defeat  mandamus   to   enforce  judgment;    Kelly   v. 
Minneapolis,  30  L.  R.  A.  281,  which  requires  deduction  of  amount  of  sinkings 
fund  from  total  apparent  debt  to  ascertain  actual  debt;  McBean  v.  Fresno,  31 
L.  R.  A.  794,  which  holds  limitation  of  city  indebtedness  not  violated  by  con- 
tract to  pay  annual  sum  for  term  of  years,  if  annual  sum  within  limit;  Lamar 
Water   &   Electric   Light   Co.   v.   Lamar,   32   L.   R.   A.    157,   which   holds    con- 
tract for  term  of  years,   with  annual   payments,  creates  indebtedness  for   onlj" 
amount  falling  due  yearly;  Grand  Island  &  N.  W.  R.  Co.  v.  Baker,  34  L.  R.  A^ 
835,   which   requires   compulsory  obligations   imposed   by  legislature  to   be    in- 
cluded   in    determining   whether    limitation    of    county    indebtedness    exceeded; 
Kiehl  v.   South   Bend,  36  L.  R.  A.  228,  which   holds  indebtedness  for  hydrant 
rentals  invalid  where  limitation  of  indebtedness  exceeded  when  rentals  become 
due;  Rauch  v.  Chapman,  36  L.  R.  A.  407,  which  holds  necessary  expenditures  im- 
posed by  Constitution  not  within   limitation  of  county  indebtedness;   National 
L.  Ins.  Co.  V.  Mead,  48  L.  R.  A.  785,  which  holds  new  indebtedness  not  cre- 
ated by  refunding  bonds;  South  Bend  v.  Reynolds,  49  L.  R.  A.  795,  which  holds 
limitation  of  city  debt  not  exceeded  by  contract  for  erection  of  city  hall,  for 
which  yearly  rent  to  be  paid  with  option  to  purchase;   Barber  Asphalt  Paving 
Co.  V.  Harrisburg,  29  L.  R.  A.  401,  which  holds  city  liable  under  contract  for 
cost  of  paving  streets,  when  assessment  proves  invalid;   Indianapolis  v.  Wann,. 
31  L.  R.  A.  743,  which  holds  contract  for  street  lights  for  five  years,  payable- 
monthly,  void;   Brashear  v.  Madison,   33   L.   R.  A.  474,   which  authorizes  ap- 
propriation to  buy  fire  alarm  apparatus  when  sufficient  on  hand  appropriated 
for  fire  purposes,  though  city  already  indebted  beyond  constitutional  limit;  Mc- 
Gillivray   v.   Joint   School    Dist.   No.    1,    58   L.    R.   A.    100,    which   denies  dis- 
tracts liability  as  on   implied  contract  for   material   used   in   building  school- 
house,   if  express   contract  void   because   debt  limit  exceeded. 

Cited  in  note  (59  L.  R.  A.  614)  on  efifect  of  limitation  of  municipal  indebt> 
edness  on  acquisition  of  water  supply  or  sewer  system. 

Disapproved  in  Saleno  v.  Neosho,  127  Mo.  640,  27  L.  R.  A.  773,  footnote  pw 
769,  48  Am.  St.  Rep.  653,  30  S.  W.  190,  holding  contract  by  city  to  pay  fixed 
price  annually  for  water  supply  not  a  debt  for  aggregate  amount. 

Self-ezecattiiff  comitltatlonal  provlvlona. 

Cited  in  O'Mahoney  v.  Bullock,  97  Ky.  779,  31  S.  W.  878,  holding  constitu- 
tional limit  of  indebtedness  of  counties  and  taxing  districts,  self -executing;  Rus- 
sell V.  Ayer,  120  N.  C.  196,  37  L.  R.  A.  251,  27  S.  E.  133  (dissenting  opinion),, 
majority  holding  that  revenue  act  fixing  poll  tax,  being  unconstitutional,  execu- 
tive department  oannot  levy  poll  tax  at   constitutional  rates. 

Cited  in  footnotes  to  Anderson  v.  Whatcom  County,  33  L.  R.  A.  137,  ^rtiich 
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holds  constitutional  provision  for  justices  of  peace  receiving  salary  instead  of 
fees,  self-executing;  Illinois  C.  R.  Co.  v.  Ihlenberg,  34  L.  R.  A.  393,  which 
holds  constitutional  provision  that  employee's  knowledge  of  defect  shall  be  no 
defense  to  action  for  injury,  self -executing;  Criswell  v.  Montana  C.  R.  Co. 
33  L.  R.  A.  554,  which  holds  act  imposing  liability  on  domestic  railroad  compa- 
nies for  fellow  servant*s  negligence  abrogated  by  adopting  Constitution  against 
special  privil<^es  to  foreign  corporations;  State  v.  Kyle.  56  L.  R.  A.  115,  which 
holds  self -operating,  constitutional  amendment  for  criminal  prosecution  by  in- 
dictment or  information  only. 

Special    learlslatton. 

Cited  in  Pearce  v.  Mason  County,  99  Ky.  365,  35  S.  W.  1122,  holding  spe- 
cial acts  already  in  operation  not  affected  by  adoption  of  Constitution  forbid- 
ding special  legislation. 

Concliial'venemi   of   cenvua. 

Distinguished  in  O'Bryan  v.  Owensboro,  113  Ky.  686,  68  S.  W.  858,  holding 
census  taken  by  city  under  statute,  conclusive,  in  absence  of  fraud  or  mistake* 

23  L.  R.  A.  410,  McCULLOUGH  v.  BROWN,  41  8.  C.  220,  19  S.  E.  458. 

Police    pOYvrer    of    vtate* 

Cited  in  Darlington  v.  Ward,  48  S.  C.  578,  38  L.  R.  A.  337,  26  S.  E.  906  (dis- 
senting opinion),  majority  upholding  ordinance  prohibiting  keeping  of  hogs- 
within   corporate  limits  of  town. 

Cited  in  footnote  to  Bennett  v.  Pulaski,  47  L.  R.  A.  278,  which  sustains  ordi- 
nance for  closing  saloons  between  10  F.  M.  and  4  a.  M.  and  on  Sundays,  but  not 
requirement  for   removing  curtains   on   front   doors   and   windows. 

Overruled  in  State  ex  rel.  George  v.  Aiken,  42  S.  C.  225,  26  L.  R.  A.  349,  foot- 
note p.  345,  20  S.  E.  221,  holding  valid,  act  giving  state  exclusive  control  of  li- 
quor traffic 

Riffbt  to  Attack  coniitltiitionalttj-  of  lavv. 

Cited  in  Butler  v.  Ellerbe,  44  S.  C.  283,  22  S.  E.  425,  dissenting  opinion  by 
Mclver,  Ch.  J.,  who  upholds  right  of  taxpayer  to  test  constitutionality  of  law 
relating  to  application  of  moneys  arising  from  taxation. 

Rlffbt  of  state  or  manlclpalttj'  to  embark  in  trade. 

Cited  in  Lowenstein  v.  Evans,  69  Fed.  911,  holding  state  assuming  monopoly 
of  sale  of  liquor  not  violation  of  Federal  anti-trust  law  of  1890. 

Cited  in  footnotes  to  Farmville  v.  Walker,  61  L.  R.  A.  125,  which  sustains 
legislative  power  to  permit  town  to  establish  dispensary  for  exclusive  sale  of 
liquor;  Lofton  v.  Collins,  61  L.  R.  A.  150,  which  denies  municipal  authority  to 
organize  dispensary  by  appointing  commissioners  authorized  to  sell  liquor. 

Power   to  srmnt   llqaor  Itcensev  after   divpenaary  act. 

Cited  in  Barringer  v.  Florence,  41  S.  C.  503,  19  S.  E.  745,  holding  no  author- 
ity in  state  vested  with  power  to  grant  liquor  licenses  after  passage  of  dispen- 
sary act  of  1892. 

lajanetlon   to  restrain   iroTernmental   or   political   action. 

Cited  in  footnotes  to  State  ex  rel.  Taylor  v.  Lord,  31  L.  K  A.  473,  which 
denies  power  of  court  to  interfere  with  lo<*ation  by  governor  of  site  for  public 
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institution;   State  ex  rel  Cranmer  v.  Thorson,  33  L.  R.  A.  682,  which  denies 
right   to   enjoin    certifying   of    proposed    constitutional    amendment. 

Power  of  atrnte  to  vrant  monopolj-. 

Cited  in  note  (53  L.  R.  A.  764)  on  constitutionality  of  statute  attempting 
to   grant   monopoly. 

23  L.  R.  A.  435,  ELLERBE  v.  BARNEY,   119  Mo.  632,  25   S.  W.   384. 
Lilabilltj'  of  members  of  mataAl  Inaarance  companies  on  assemmento. 

Cited  in  Fulton  v.  Stevens,  99  Wis.  316,  74  N.  W.  803,  holding  member 
of  benefit  association  liable  under  contract  for  assessments  made  before  mem- 
bership ceased;  Provident  Mut.  Relief  Asso.  v.  Pelissier,  69  N.  H.  608,  45  Atl. 
562,  holding  member  of  mutual  insurance  company  liable  for  assessments  lev- 
ied after  suspension,  but  during  continuance  of  membership;  Calkins  v.  Angell, 
123  Mich.  82,  81  N.  W.  977,  holding  member  of  mutual  benefit  association  lia- 
ble for  assessments  for  death  claims  during  membership;  L'Union  St.  Jean  Bap- 
tiste  V.  Ostiguy  25  R.  I.  480,  64  L.  R.  A.  159,  footnote  p.  158,  56  Atl.  681,  de- 
nying right  of  benefit  society  to  sue  former  member  for  dues  for  nonpayment  of 
which  he  had  been  expelled. 

Cited  in  note  (32  L.  R.  A.  481)  on  liability  of  members  of  mutual  fire  insur- 
ance companies. 

Distinguished  in  Lehman  v.  Clark,  174  111.  289,  43  L.  R.  A.  653,  footnote  p. 
648,  51  N.  E.  222,  Reversing  65  111.  App.  251,  denying  liability  of  member  of 
mutual  benefit  association  to  pay  assessment  after  policy  lapses;  EUerbe  ▼. 
Faust,  119  Mo.  656,  25  L.  R.  A.  150,  25  S.  W.  390,  holding  action  not  maintain- 
able against  expelled  member  of  association  for  assessment  after  expulsion. 

Disapproved  in  Gibson  v.  Megrew,  154  Ind.  285,  48  L.  R.  A.  367,  footnote  p. 
362,  56  N.  £.  674,  holding  assessments  of  mutual  benefit  association  not  ooltect- 
able  by  suit. 

Conatmction   of  contract. 

Cited  in  D.  M.  Osborne  &  Co.  v.  Henry,  70  Mo.  App.  27,  holding  defense  of 
breach  of  warranty  in  action  on  notes  for  purchase  price  of  harvesting  machine 
not  defeated  by  its  retention,  under  contract  for  its  purchase;  Folkens  v.  North- 
western Nat.  L.  Ins.  Co.  98  Mo.  App.  486,  72  S.  W.  720,  holding  policy  of  life 
insurance  not  providing  for  assessments  on  persons  holding  similar  policies, 
old  line  contract. 

23  L.  R.  A.  442,  GALLOWAY  v.  CHICAGO,  M.  &  ST.  P.  R.  CO.  56  Minn.  34^ 

45  Am.  St.  Rep.  468,  57  N.  W.   1058. 
IjlmblUty  of  carriers  for  acts  of  persons  not  employees  or  avents. 

Cited  in  McGrath  v.  Eastern  R.  Co.  74  Minn.  365,  77  N.  W.  136,  holding 
carrier  not  liable  to  person  on  platform  of  station  struck  by  bundle  thrown  from 
moving  train  by  news  agent;  West  Memphis  Packet  Co.  v.  White,  99  Tenn.  270, 
38  L.  R.  A.  432,  41  S.  W.  583,  holding  ferry  company  liable  to  passenger  negli- 
gently shot  by  fellow  passenger;  Shaw  v.  Chicago  &  G.  T.  R.  Co.  123  &fich.  635, 
49  L.  R.  A.  310,  footnote  p.  308,  81  Am.  St.  Rep.  230,  82  N.  W.  618,  denying  rail- 
road company's  liability  for  mail  agents'  unknown  practice  of  throwing  mail 
from  moving  train;  Williams  v.  Louisville  &  N.  R.  Co.  98  Ky.  252,  41  S.  W.  1100, 
holding  carrier  liable  to  person  assisting  shipper,  for  injury  by  being  struck 
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by  mail  pouch  thrown  from  passing  train;  St.  Louis,  C.  &  St.  P.  R.  Co.  v. 
Waggoner,  90  111.  App.  558,  holding  railroad  liable  only  for  negligent  act  of 
mail  clerk  which  is  so  frequent  as  to  charge  it  with  notice;  Carver  v.  Minneap- 
olis  &  St.  L.  R.  Co.  120  Iowa,  348,  94  N.  W.  862,  holding  railroad  liable  for  in- 
jury due  to  negligent  throwing  of  mail  bag  from  train  by  mail  clerk,  where  prac- 
tice known  to  it. 

Cited  in  footnotes  to  Cleghom  v.  Western  R.  Co.  60  L.  R.  A.  269,  which  holds 
railroad  liable  for  frightening  of  horse  by  mail  crane  erected  in  or  beside  high- 
way; Poling  ▼.  Ohio  River  R.  Co.  24  L.  R.  A.  215,  which  holds  carrier  not  liable 
to  bystander  for  postal  clerk's  negligence  in  catching  mail  pouch  from  crane; 
Pennsylvania  R.  co.  v.  Russ,  26  L.  R.  A.  283,  which  denies  carrier's  liability 
for  mail  agent's  negligence  in  throwing  off  mail  bag. 

23  L.  R.  A.  445,  ROOT  v.  DAVIS,  51  Ohio  St.  29,  36  N.  E.  669. 

Followed  without  comment  in  National  Bank  v.  Lawler,  62  Ohio  St.  649,  58 
N.  E.   1100. 
Oamtabment  mg^wilnut   nonresident   debtor. 

Cited  in  Goebel  v.  Kanauha  Valley  Bank,  3  Ohio  N.  P.  110,  holding  credits 
of  nonresident  debtor,  served  by  publication,  attachable  in  garnish- 
ment proceeding;  Olcott  v.  Guerinck,  19  Ohio  0.  G.  35,  holding  situs  of 
attachable  debt  owed  to  nonresident,  to  be  state  where  writ  of  attachment  ic 
^ven;  Ashley  v.  Quintard,  90  Fed.  97,  holding  that  stock  of  foreign  corpo- 
ration owned  by  nonresident  cannot  be  reached  by  service  of  garnishment  on 
corporation  agent  and  of  summons  on  defendant  stockholder  by  publication. 

Cited  in  footnote  to  Tootle  v.  Coleman,  57  L.  R.  A.  120,  which  holds  right 
to  garnish  debtor  not  limited  to  situs  of  chose  in  action. 

Cited  in  note   (59  L.  R.  A.  370)   on  garnishment  of  unliquidated  claims. 

23  L.  R.  A.  448,  McMULLEN  v.  CARNEGIE  BROS.  158  Pa.  518,  27  Atl.  1043. 
lilnbilltj'  for  Injnrteii  doe  to  defective  cam  or  appltmncev. 

Cited  in  Anderson  v.  Pittsburgh  &  L.  E.  R.  Co.  5  Pa.  Dist.  R.  402,  26  Pittsb. 
L.  J.  N.  S.  472,  holding  carrier  not  liable  to  employee  of  furnace  company, 
injured  by  collision  due  to  defective  brakes  of  cars  delivered  on  tracks  of  fur- 
nace company;  Rehm  v.  Pennsylvania  R.  Co.  164  Pa.  94,  30  Atl.  356,  holding 
neither  railroad  nor  coal  company  liable  for  killing  of  employee  of  latter  through 
negligence  of  coservant  in  placing  defective  car  on  trestle;  Louisville,  N.  A.  & 
CJ.  R.  Co.  V.  Bates,  146  Ind.  570,  45  N.  E.  108,  holding  carrier  not  required 
to  make  impracticable  or  unreasonable  inspection  of  foreign  cars;  McGill  v. 
Maine  &  N.  H.  Granite  Co.  70  N.  H.  127,  85  Am.  St.  Rep.  618,  46  Atl.  684,  hold- 
ing shipping  company  not  liable  for  death  of  employee,  due  to  defective  ap- 
pliance on  cars  delivered  on  its  tracks  by  railroad  company. 

Cited  in  note  (41  L.  R.  A.  102)  on  knowledge  as  element  of  employer's  liabil- 
ity to  injured  servant. 

23  L.  R.  A.  449,  DICKEY  v.  WALDO,  97  Mich.  255,  56  N.  W.  608. 
Mortaravev  of  personal  property'. 

Cited  in  footnotes  to  Riddle  v.  Dow,  32  L.  R.  A.  811,  which  holds  rights  of 
mortgagee  of  lessor's  interest  in  crops  raised  by  tenant  superior  to  subsequent 
L.  R.  A.  Au.— Vol.  III.— 40. 
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garnishee  proceedings;  Wilson  v.  Donaldson,  43  L.  R.  A.  524,  which  denies 
superiority  of  statutory  lien  for  harvesting  grain  over  chattel  mortgage  given 
before  grain  ripe;  Jones  v.  Adams,  50  L.  R,  A.  388,  which  holds  purchaser  of 
land  on  foreclosure  entitled  to  growing  crops  covered  by  chattel  mortgage; 
Battle  Creek  Valley  Bank  v.  First  Nat.  Bank,  56  L.  R.  A.  124,  which  holds  pro- 
vision in  mortgage  giving  mortgagee  lien  on  increase  thereafter  begotten,  agree- 
ment only  for  lien. 

Exemptlonv  maralnvt  claim  for  rent* 

Cited  in  note  (24  L.  R.  A.  812)  on  availability  of  exemptions  against  claim 
for  rent. 

CropM   AS   personal    property   for    parpoaeii    of    levy   aad    sale. 

Cited  in  footnote  to  Bagley  v.  Columbus  Southern  R.  Co.  34  L.  R.  A.  286, 
which  holds  growing  crops  part  of  land  for  purposes  of  jurisdiction. 

23  L.  K  A.  479,  MEADE  v.  CLARK,  169  Pa.  159,  39  Am.  St.  Rep.  669,  28  Atl. 

214. 
Contracts  of  married  women. 

Cited  in  Erdelyi  v.  Bernat,  27  Pittsb.  L.  J.  N.  S.  175,  rescinding  contract  of 
married  woman  for  exchange  of  real  estate,  without  separate  acknowledgment, 
and  induced  by  fraud;  Simon's  Estate,  20  Pa.  Super.  Ct.  469,  holding  deed  by 
married  woman,  executed  without  husband  joining,  satisfied  after  she  was  de- 
clared feme  sole  trader,  by  her  becoming  party  to  partition  action  involving 
land  conveyed  by  such  deed. 

28  L.  R.  A.  481,  PEOPLE  ex  rel.  COPCUTT  v.  BOARD  OF  HEALTH,  140  N.  Y. 

1,  37  Am.  St,  Rep.  522,  35  N.  E.  320. 
Summary  action  on  ground  of  public  necesiilty. 

Cited  in  Health  Department  v.  Trinity  Church,  145  N.  Y.  48,  27  L.  R.  A. 
713,  45  Am.  St.  Rep.  579,  39  N.  E.  833,  upholding  act  of  board  of  health  requir- 
ing owner  of  tenement  to  provide  sufficient  water  facilities;  Egan  v.  Health 
Department,  20  Misc.  40,  45  N.  Y.  Supp.  325,  upholding  power  of  health  board  to 
order  unsanitary  buildings  vacated  without  notice  to  owner;  Cartwright  v.  Co- 
hoes,  39  App.  Div.  73,  56  N.  Y.  Supp.  731,  holding  that  health  board  had 
power  to  order  privy- vault  nuisance  abated,  without  notice  or  hearing;  Gunning 
System  v.  Buffalo,  62  App.  Div.  499,  71  N.  Y.  Supp.  155,  restraining  destruction 
of  high  signboards  until  termination  of  action  determining  reasonableness  of 
ordinance  authorizing  such  destruction;  Stone  v.  Heath,  179  Mass.  387,  60  N.  £. 
975,  refusing  injunction  to  prevent  board  of  health  from  abating  alleged  nui- 
sance; Delaware,  L.  &  W.  R.  Co.  v.  Buffalo,  158  N.  Y.  271,  53  N.  E.  44,  Aflirm- 
ing  4  App.  Div.  568,  38  N.  Y.  Supp.  510,  holding  city  had  right  summarily  to 
remove,  at  their  peril,  railroad  bridge  abutments  as  obstruction  to  street. 

Cited  in  footnotes  to  Board  of  Health  v.  Copcutt,  23  L.  K  A.  485,  which  au- 
thorizes board  of  health  to  enjoin  maintenance  of  malarious  pond  in  city;  Val- 
paraiso V.  Bozarth,  47  L.  R.  A.  487,  which  holds  notice  or  request  to  remove 
building  encroaching  on  street  unnecessary  before  action  to  abate  it;  Western 
&  A.  R.  Co.  V.  Atlanta,  54  L.  R.  A.  294,  which  holds  power  to  abate  nuisance 
in  city  in  police  court  only. 

Cited  in  notes   (36  L.  R.  A.  598,  613)  on  power  of  municipal  corporations  to 
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define,  prevent,  and  abate  nuisances;   (38  L.  R.  A.  166,  168)  on  municipal  power 
over   buildings  and  other   structures  as  nuisances. 

Distinguished  in  People  ex  rel,  Ordway  v.  St.  Saviour's  Sanitarium,  34  App. 
Div.  372,  56  N.  Y.  Supp.  431,  holding  summary  commitment  of  inebriate  female 
to  institution  for  treatment  and  reformation,  not  due  process  of  law. 

I 

Redrem  of  pemon  •ammmFllj'   proceeded  aflr*ln«t. 

Cited  in  Fire  Department  v.  Gilmour,  149  N.  Y.  459,  62  Am.  St.  Rep.  747,  44 
N.  £.  177,  upholding  right  of  defendant  in  action  for  penalty,  to  contest  rea- 
sonableness of  order  of  fire  department  as  to  storage  of  combustibles;  Eckhardt 
V.  BufiTalo,  19  App.  Div.  15,  46  N.  Y.  Supp.  204,  holding  owner  of  premises  en- 
titled to  contest  reasonableness  of  health  board  order  to  abate  nuisance  in  action 
to  set  aside  assessment,  the  result  thereof;  Smith  v.  Irish,  37  App.  Div.  222, 
55  N.  Y.  Supp.  837,  reversing  judgment  for  plaintiff  in  action  for  damages 
for  removal  of  top  story  of  building  by  order  of  board  of  health,  as  against 
weight  of  evidence;  Westchester  Electric  R.  Co.  v.  Angevine,  52  App.  Div.  241, 
65  N.  Y.  Supp.  376,  affirming  judgment  for  plaintiff  for  killing  of  three  horses 
by  officer  of  society  for  prevention  of  cruelty  to  animals;  Sahr  v.  Scholle,  89 
Hun,  43,  35  N.  Y.  Supp.  97,  holding  common-law  action  for  damages  open  to 
owner  of  horse  killed  by  officer  of  society  for  prevention  of  cruelty  to  animals, 
if  unwarranted;  Golden  v.  Health  Department,  21  App.  Div.  424,  47  N.  Y.  Supp. 
623,  upholding  action  in  equity  to  restrain  health  department  from  interfering 
with  plaintiff's  use  of  buildings,  and  for  damages  for  ordering  same  vacated 
and  demolished. 

Limit    of   power*    of   bealtb    board*. 

Cited  in  Re  Smith,  146  N.  Y.  77,  28  L.  R.  A.  823,  48  Am.  St.  Rep.  769, 
40  N.  E.  497,  holding  health  commissioner  without  power  to  quarantine  person 
for  refusal  to  be  vaccinated. 

Revleiv   by  certiorari. 

Cited  in  Chittenden  v.  Wurster,  152  N.  Y.  398,  37  L.  R.  A.  826,  46  N.  E.  857, 
dissenting  opinion  by  O'Brien,  J.,  who  held  erroneous  civil  service  classifica- 
tion not  reviewable  by  certiorari;  People  ex  rel.  Kennedy  v.  Brady,  166  N.  Y. 
47,  59  N.  E.  701,  holding  removal  of  subordinate  in  department  of  public  build- 
ings on  written  charges,  with  opportunity  for  hearing,  not  reviewable  by  certio- 
rari; People  ex  rel.  Mack  v.  Burt,  65  App.  Div.  159,  72  N.  Y.  Supp.  567,  hold- 
ing action  of  municipal  civil  service  commissioners  in  classifying  positions  not 
reviewable  by  certiorari;  People  ex  rel.  Howe  v.  Conway,  59  App.  Div.  331,  69 
N.  Y.  Supp.  837,  holding  removal  of  school  commissioner  of  city  by  mayor,  with- 
out charges  or  hearing,  not  reviewable  by  certiorari;  People  ex  rel.  Greenleaf  v. 
Board  of  Health,  83  App.  Div.  574,  82  N.  Y.  Supp.  21,  holding  action  of  board 
of  health  in  imposing  fine  on  person,  without  notice,  not  reviewable  by  certiora- 
ri; Re  Donovan,  89  App.  Div.  58,  85  N.  Y.  Supp.  406  (dissenting  opinion), 
majority  holding  decision  of  municipal  civil  service  commission  as  to  character 
of  duties  of  newly  created  position  not  reviewable  by  mandamus. 

Compalvory    boldlnar    oirer    under    quarantine. 

Cited  in  Regan  v.  Fosdick,  19  Misc.  495,  47  N.  Y.  Supp.  1102,  holding  renewal 
of  lease  not  implied  by  compulsory  holding  over  under  quarantine  ordered  by 
health  board. 


-/• 


628         L.  R.  A.  CASES  AS  AUTHORITIES.  [23  L.  R  A 

Power  of  manic! palltlea  aa   to  nnlsancev. 

Cited  in  Waters  Pierce  Oil  Co.  v.  New  Iberia,  47  La.  Ann.  867,  17  So.  343, 
upholding  power  of  municipality  to  regulate  storage  of  petroleum  and  other 
highly  inflammatory  substances. 

Distinguished  in  Flushing  v.  Carraher,  87  Hun,  64,  33  N.  Y.  Supp.  951,  holding 
health  ordinance  of  village,  requiring  permit  for  keeping  cows  within  200  feet  of 
dwelling,  invalid. 

23  L.  R.  A.  485,  BOARD  OF  HEALTH  v.  COPCUTT,  140  N.  Y.  12,  55  N.  Y.  S. 

R.  422,  35  N.  E.  443. 
Po'wer    to    remedy    condition*    nlfeotinv    Mifety,    hemltb*    and     personal 
comfort. 

Cited  in  Health  Department  v.  Trinity  Church,  146  N.  Y.  48,  27  L.  R.  A.  716. 
45  Am.  St.  Rep.  579,  39  N.  E.  833,  upholding  act  authorizing  health  boards  to 
require  tenement  houses  to  be  properly  supplied  with  water;  Golden  v.  Health 
Department,  21  App.  Div.  424,  47  N.  Y.  Supp.  623,  upholding  right  of  action  ia 
equity  to  restrain  demolition  of  building  by  order  of  health  department^  and  for 
damages  for  loss  of  rents  by  ordering  same  vacated;  Cartwright  v.  Cohoes,  39 
App.  Div.  72,  56  N.  Y.  Supp.  731,  holding  rule  of  health  board  prohibiting  privy 
vaults  within  25  feet  of  door  or  window  of  residence,  reasonable. 

Cited  in  footnotes  to  People  ex  rel.  Copcutt  v.  Board  of  Health,  23  L.  R.  A 
481,  which  holds  board  of  health  liable  for  destroying  private  property  in  abat- 
ing, as  nuisance,  what  is  not  such;  Western  &  A.  R.  Co.  v.  Atlanta,  54  L.  R.  A. 
294,  which  holds  power  to  abate  nuisance  in  city  in  police  court  only. 

Cited  in  notes  (36  L.  R.  A.  613)  on  power  of  municipal  corporation  to  define, 
prevent,  and  abate  nuisance;  (38  L.  R.  A.  168)  on  municipal  power  over  build- 
ings and  other  structures  as  nuisances;  (38  L.  R.  A.  327)  on  municipal  power 
over  nuisances  affecting  safety,  health,  and  personal  comfort;  (51  L.  R.  A«  662) 
on  right  of  municipality  to  maintain  suit  to  enjoin  or  abate  public  nuisance; 
(59  L.  R.  A.  849)  on  liability  for  damming  back  water  of  stream. 

NeceiiBity    of    notice    and    beariniT' 

Cited  in  footnote  to  Valparaiso  v.  Bozarth,  47  L.  R.  A.  487,  which  holds  notice 
or  request  to  remove  building  encroaching  on  street  unnecessary  before  action  to 
abate  it. 

23  L.  R.  A.  488,  BUCHANAN  v.  BARRE,  66  Vt.  129,  44  Am.  St.  Rep.  829,  28 

Atl.  878. 
BJectment  action  aaralniit  tojwn. 

Cited  in  Lynch  v.  Rutland,  66  Vt.  573,  29  Atl.  1015,  holding  ejectment  not 
maintainable  against  town  to  recover  land  within  limits  of  highway. 

23  L.  R.  A.  490,  FOSTER  v.  CHARLES  BETCHER  LUMBER  CO.  5  S.  D.  57, 

49  Am.  St.  Rep.  859,  58  N.  VV.  9, 
Actions    aaralnat     forelgrn    corporation*    and    service    of    pr<»ceas. 

Cited  in  Lubrano  v.  Imperial  Council,  O.  U.  F.  20  R.  I.  30,  38  L.  R.  A.  .54S, 
footnote  p.  546,  37  Atl.  345,  denying  jurisdiction  of  foreign  insurance  company 
acquired  by  service  on  insurance  commissioner;  Denver  &  R.  G.  R.  Co.  v.  Roller, 
49  L.  R.  A.  81,  41  C.  C.  A.  26,  100  Fed.  742,  holding  service  in  state  on  general 
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passenger  and  freight  agent  of  foreign  railroad  valid;  Mars  v.  Oro  ^no  Min. 
Co.  7  S.  D.  611,  66  N.  W.  19,  holding  service  upon  attorney  ia  fact  to  apply  for 
pat€>nt  not  service  upon  ''managing  agent"  of  corporation;  Modern  Woodmen  v. 
Noyes,  158  Ind.  506,  64  N.  E.  21,  holding  service  of  chief  officers  of  local  lodge 
of  foreign  fraternal  corporation  sufficient,  where  corporation  failed  to  file  con- 
sent that  service  might  be  made  on  state  auditor. 

Cited  in  footnotes  to  Bothrock  v.  Dwell ing-House  Ins.  Co.  23  L.  R.  A.  863, 
which  holds  unauthorized  service  on  auditor  of  state  in  action  against  foreign 
insurance  company;  Sullivan  v.  Sullivan  Timber  Co.  25  L.  R.  A.  543,  which  holds 
corporation  not  doing  businesn  in  county,  so  as  to  subject  it  to  suit  by  having 
agent  therein,  wl.o  pays  taxes  on  unemployed  railroad  and  machinery;  Craig  v. 
Gunn,  27  L.  R.  A.  511,  which  holds  foreign  corporation  with  principal  office  in 
other  state  not  subject  to  garnishment;  Hilary  v.  Great  Northern  R.  Co.  32  L. 
R.  A.  448,  which  authorizes  service  of  process  on  assistant  ticket  agent  in  union 
depot;  George  v.  American  Ginning  Co.  32  L.  R.  A.  764,  which  denies  right  to 
serve  foreign  corporation  by  serving  papers  on  officer  who  is  in  fact  plaintiff  or 
plaintiff's  attorney;  Carstens  &  Earles  v.  Leidigh  &  H.  Lumber  Co.  39  L.  R.  A. 
548,  which  holds  service  of  process  on  officer  of  foreign  corporation  temporarily 
in  state  will  not  authorize  personal  judgment  against  corporation;  Hammond 
Beef  &  Provision  Co.  v.  Best,  42  L.  R.  A.  528,  which  holds  foreign  corporation 
not  bound  by  discharge  of  debtor  by  state  insolvency  proceedings,  although  stat- 
utory service  made  upon  it;  National  Bank  v.  Furtick,  44  L.  R.  A.  115,  which 
requires  service  on  foreign  insurance  company  as  garnishee  to  be  made  on  presi- 
dent, treasurer,  cashier,  or  paying  clerk;  Connecticut  Mut.  L.  Ins.  Co.  v.  Sprat- 
ley,  44  L.  R.  A.  442,  which  authorizes  service  on  agent  of  foreign  insurance  com- 
pany coming  into  state  to  examine  conditions  under  which  death  occurred;  Mu- 
tual Reserve  Fund  Life  Asso.  v.  Boyer,  50  L.  R.  A.  538,  which  denies  right  to 
serve  process  on  st&t«s  officer  designated  by  foreign  insurance  company  which  has 
ct^ased  to  do  business  in  state;  Abbeville  Electric  Light  &  P.  Co.  v.  Western 
Electrical  Supply  Co.  55  L.  R.  A.  146,  which  authorizes  service  on  traveling 
F4ilesman  of  foreign  corporation,  sent  to  investigate  controversy  out  of  which 
cause  of  action  arose;  Buie  v.  Chicago,  R.  I.  &  P.  R.  Co.  55  L.  R.  A.  861,  which 
authorize  service  of  railroad  company  by  serving  in  other  state,  officers  of  com- 
pany organized  to  construct  extension  of  system. 

Cited  in  notes  (24  L.  R.  A.  297)  on  recognition  or  exclusion  of  foreign  cor- 
porations; (50  L.  R.  A.  589,  590)  on  what  service  of  process  is  sufficient  to  con- 
stitute due  process  of  law. 

Kffect   of  failure   of   forelmt   corporation   to   comply   ^rltli   atatatea. 

Cited  in  Barricklow  v.  Stewart,  31  Ind.  App.  451,  68  N.  E.  316,  holding  bond 
of  foreign  surety  company  not  invalid  because  of  failure  of  corporation  to  comply 
with  statutes  authorizing  it  to  do  business  in  state. 

23  L.  R.  A.  504,  OMAHA  &  R.  VALLEY  R.  CO.  v.  CLARKE,  35  Neb.  867,  53  N. 

W.  970. 
Inlnry  dae  to  blo^rlas  of  'vrhlatle  or  escape  of  ateam. 

Cited  in  Chicago  &  E.  R.  Co.  v.  Curamings,  24  Ind.  App.  190,  53  N.  E.  1026, 
and  Rodgers  v.  Baltimore  A  0.  S.  W.  R.  Co.  150  Ind.  401,  49  N.  E.  453,  holding 
complaint  alleging  unnecessary,  negligent,  and  reckless  blowing  of  whistle,  result- 
ing in  injury  to  person  without  his  fault,  sufficient. 
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Cited  in  footnotes  to  Mitchell  v.  Nashville,  C.  &  St.  L.  R.  CJo.  40  L.  B.  A.  428, 
which  holds  blowing  locomotive  whistle  under  much  used  bridge,  negligence; 
Kentucky  &  I.  Bridge  Co.  v.  Montgomery,  57  L.  R.  A.  781,  which  requires  rail- 
road company  operating  railroad  bridge  as  toll  bridge,  to  keep  lookout  to  pre- 
vent frightening  teams  by  trains. 

Inference  of  neffllffence  from  facta. 

Cited  in  Omaha  Street  R,  Co.  v.  Craig,  39  Neb.  614,  58  N.  W.  209,  holding 
question  whether  plaintiff  was  negligent  in  stepping  on  platform  of  moTing  car, 
preparatory  to  alighting,  for  jury;  Dunn  v.  Wilmington  &  W.  R.  Co.  124  N.  C. 
261,  32  S.  E.  711  (dissenting  opinion),  majority  holding  unnecessary  keeping 
of  engine  in  close  proximity  to  highway,  strong  evidence  of  negligence. 

Cited  in  footnote  to  McCann  v.  Consolidated  Traction  Co.  38  L.  K.  A.  236. 
which  holds  running  tank  car  on  street  railway  track,  with  black  coats  waving 
from  it,  frightening  horse,  negligence. 

General    alIevatlon«    of   nevllffence. 

Cited  in  note  (59  L.  R.  A.  230)  on  sufficiency  of  general  allegations  of  negli- 
gence. 

Proximate    can«e    of    Injury. 

Cited  in  footnote  to  Snyder  v.  Philadelphia  Co.  63  L.  R.  A.  896,  which  holds 
negligent  blowing  off  of  gas  well,  proximate  cause  of  injury  to  teamster  whose 
horses  were  frightened,  although  one  of  his  lines  broke  because  of  insufficiency. 

23  L.  R.  A.  510,  LEWIS  v.  LEWELLING,  53  Kan.  201,  36  Pac.  851. 
Unconatltntlonal    tenure   of   office. 

Disapproved  in  Indianapolis  Brewing  Co.  v.  Claypool,  149  Ind.  202,  48  N.  E. 
228,  holding  provision  in  act  fixing  term  of  park  commissioners  at  five  years  on- 
constitutionaL 

IjWltv  partly-  ffood  and  partly  bad. 

Cited  in  State  ex  reU  Wheeler  v.  Stuht,  52  Neb.  220,  71  N.  W.  941,  upholding 
act  creating  municipal  corporation,  although  detached  portions  w^ere  unconstitu- 
tional. 

State    mllltla. 

Cited  in  footnotes  to  Nixon  v.  Reeves,  33  L.  R.  A.  506,  which  denies  right  of 
captain  of  company  of  National  Guard  summarily  to  imprison  member  for  dis- 
obedience; Devlin  v.  Dal  ton,  41  D.  R.  A.  379,  which  holds  unreviewable  on  cer- 
tiorari, decision  of  military  examining  board  as  to  competency  of  militia  officer. 

23  L.  R.  A.  513,  DAY  v.  H.  C.  AKELEY  LUMBER  CO.  54  Minn.  522,  56  N.  W. 

243. 
Liability  for  Injnrlea  by  lire  or  nnlaance. 

Cited  in  Shute  v.  Princeton  Twp.  58  Minn.  339,  59  N.  W.  1050,  holding  town 
not  liable  for  negligence  of  contractor  in  destroying  brush  by  fire  under  its  au- 
thority. 

Cited  in  footnotes  to  Cook  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  IL  Co.  40  L.  R. 
A.  457,  which  denies  liability  of  one  negligently  causing  fire,  for  property  burned 
after  joinder  with  other  fice;  Owen  v.  Cook,  47  L.  IL  A.  646,  which  holds  cm 
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starting  back  fire  to  protect  own  property  not  liable  for  loss  which  would  have 
resulted  f^om  original  fire. 

Distinguished  in  Berger  v.  Minneapolis  Gaslight  Co.  60  Minn.  300,  62  N.  W. 
336,  holding  corporation  liable  without  proof  of  negligence  for  escape  of  crude 
petroleum,  creating  nuisance  upon  premises  of  another. 

Evidence  a«   to   dianves  after  accident. 

Cited  in  Hammargren  v.  St  Paul,  67  Minn.  7,  69  N.  W.  470,  and  Lally  ▼. 
Crookston  Lumber  Co.  S2  Minn.  410,  85  N.  W.  157,  holding  erroneous,  admission 
of  evidence  as  to  changes  after  accident. 

23  L.  R.  A.  617,  DILLINGHAM  v.  HAWK,  9  C.  C.  A.  101,  23  U.  S.  App.  273, 

60  Fed.  494. 
Action*  and  Jndffmentft  affaln«t  recei-rerft. 

Followed  in  St.  Louis  S.  W.  R.  Co.  v.  Holbrook,  19  C.  C.  A.  387,  41  U.  S.  App. 
33,  73  Fed.  114,  holding  judgment  in  state  court  against  Federal  receiver  for 
personal  injuries  conclusive  as  to  plaintiff's  right  therein  and  amount  of  claim. 

Cited  in  New  York  Security  &  T.  Co.  v.  Equitable  Mortg.  Co.  71  Fed.  560,  hold- 
ing that  Missouri  court  could  properly  determine  amount  of  creditor's  claim 
against  corporation  under  New  York  receivership;  State  v.  Port  Royal  &  A.  R. 
Co.  84  Fed.  68,  holding  judgment  against  one  receiver  binding  on  successor; 
Fidelity  Ins.  Trust  &  S.  D.  Co.  v.  Norfolk  &  W.  R.  Co.  114  Fed.  391,  holding 
judgment  for  tort  against  railroad  company  after  receivership  in  suit  to  fore- 
•close  mortgage  not  entitled  to  preference  over  claims  of  mortgage  bondholders; 
Reinhart  v.  Sutton,  58  Kan.  728,  51  Pac  221,  holding  judgment  in  state  court 
against  Federal  receiver  conclusive,  except  as  to  time  and  manner  of  satisfac- 
tion; Garrison  v.  Texas  &  P.  R.  Co.  10  Tex.  Civ.  App.  137,  30  S.  W.  726,  holding 
judgments  in  state  courts  against  Federal  receivers  conclusive  as  to  amount; 
Malott  V.  Shimer,  153  Ind.  41,  74  Am.  St.  Rep.  278,  64  N.  E.  101,  upholding  right 
of  action  for  tort  against  Federal  receiver  of  railroad  in  state  court,  without 
previous  leave  of  appointing  court;  Cowen  v.  Merriman,  17  App.  D.  C.  199,  hold- 
ing plaintiff  entitled  to  proceed  at  law  for  judgment  against  receivers  for  tort 
after  order  directing  return  of  property  to  road,  but  not  finally  discharging  re- 
<5eiver8. 

23  L.  R.  A.  620,  SXATE  v.  EASON,  114  N.  C.  787,  41  Am.  St.  Rep.  811,  19  S. 

£.  88.  • 

Navigable  «treama. 

Cited  in  State  v.  Baum,  128  N.  C.  605,  38  S.  E.  900,  holding  public  cove  used 
by  fishing  boats,  some  from  18  to  20  feet  long,  navigable  stream. 

Cited  in  note  (42  L.  R.  A.  322)  on  navigable  waters. 

23  L.  R,  A.  525,  STATE,  ALEXANDER,  PROSECUTOR,  v.  ELIZABETH,  56  N. 

J.  L.  71,  28  Atl.  51. 
Special    lmn»anltie«   and   privlleflre«. 

Cited  in  Burlington  v.  Pennsylvania  R.  Co.  56  N.  J.  Eq.  264,  38  Atl.  849,  hold- 
ing act  discriminating  between  railroads  already  located  in  cities  and  roads  to 
be  located  in  future,  as  to  consent  of  abutting  owners  to  laying  of  tracks,  unoon- 
atitutional;  Schmalz  v.  Wooley,  56  N.  J.  Eq.  653,  39  Atl.  539,  holding  act  pro- 
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viding  special  remedies  to  aMociations  and  unions  of  workingmen  against  p^ 
sons  counterfeiting  their  trade  labels  unconstitutional. 

Ra-clnff  and  race  coarae«. 

Cited  in  footnotes  to  State  ex  rcl.  Matthews  v.  Forsyth,  33  L.  R.  A.  221^ 
which  holds  unlawful,  race  meeting  continued  on  other  track  near  first,  after 
holding  thereon  for  time  allowed;  State  v.  Walsh,  35  L.  R.  A.  231,  which  hold» 
void,  statute  against  bookmaking,  etc.,  containing  proviso  exempting  persons 
within  limits  of  regular  race  course;  People  ex  reU  Lawrence  v.  Fallon,  37  L. 
R.  A.  227,  which  holds  test  of  speed  or  endurance  of  horses  for  prizes  not  lottery 
or  gambling;  State  v.  Thompson,  54  L.  R.  A.  950,  which  sustains  statute  pro- 
hibiting pool  selling  elsewhere  than  where  races  run,  or  by  other  than  licensed 
persons. 

ClasBlllcatloii    by    legrlslatare. 

Cited  in  footnote  to  Sutton  v.  State,  33  L.  R.  A.  589,  which  holds  classification 
of  counties  according  to  previous  census,  without  respect  to  actual  population^ 
void. 

Delegratlon    of    power. 

Cited  in  Albright  v.  Sussex  County  Lake  &  Park  Commission,  68  N.  J.  L.  537, 
53  Atl.  612,  holding  act  authorizing,  subject  to  referendum,  the  acquiring  of 
lands  for  public  fisheries,  to  be  under  control  of  park  commissioners,  not  uncon- 
stitutional delegation  of  power. 

Special  and  locsal   lesTlalatlon. 

Cited  in  State  ex  rel.  Board  of  Health  v.  Diamond  Mills  Paper  Co.  63  N.  J.  Eq. 
113,  51  Atl.  1019,  holding  statute  prohibiting  discharge  of  sewage  into  river 
used  by  cities,  etc.,  for  water  supply,  not  special  and  local  legislation. 

Internal   affafra   of   mnnlclpalltles. 

Cited  in  Ex  parte  Braun,  141  Cal.  211,  74  Pac.  780,  upholding  power  of  city 
to  imi^ose  license  tax  on  liquor  dealers  under  charter  conferring  power  of  tax- 
ation for  revenue. 

23  L.  R.  A.  531,  WHITNEY  v.  HANOVER  NAT.  BANK,  71  Miss.  1009,  15  So.  33. 
Recelversl&lpB    of    fndlvldnal«   and    corporations. 

Cited  in  Pennsylvania  Co.  v.  Finney,  145  Ind.  551,  42  N.  E.  816,  holding  ap- 
pointment of  receiver  of  all  property  of  indivic^ual  upon  complaint  of  holder  of 
chattel  mortgage,  invalid;  State  ex  rel.  Johnston  v.  District  Court,  21  Mont. 
160,  69  Am.  St.  Rep.  645,  53  Pac.  272,  holding  stranger  not  punishable  for  con- 
tempt for  interfering  with  invalid  order  of  receivership;  Taber  v.  Royal  Ins. 
Co.  124  Ala.  689,  26  So.  252,  holding  court  of  equity  cannot  exempt  assets  of  in- 
solvent corporation  under  receivership,  from  actual  debts,  duly  established. 

Cited  in  footnotes  to  State  ex  rel.  Merriam  v.  Ross,  23  L.  R.  A.  534,  which  up- 
holds right  of  receiver  duly  appointed,  collaterally  to  attack  void  appointment  by 
other  court;  Sternberg  v.  Wolff,  39  L.  R.  A.  762,  which  authorizes  appointment 
of  receiver  of  trading  corporation  in  case  of  deadlock  from  dissensions  of  stock- 
holders; Phillips  V.  Providence  Steam  Engine  Co.  45  L.  R.  A.  560,  which  refuses 
to  appoint  receiver  in  suit  by  minority  stockholder  for  corporation  unable  ta 
continue  business. 
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23  L.  R.  A.  534,  STATE  ex  rel,  MERRIAM  v.  ROSS,  122  Mo.  435,  25  S.  W.  947. 

Contempt  proceeding  in  136  Mo.  265,  31  S.  W.  600. 
Receiversl&fp«  of  Individual*  and  corporations. 

Cited  in  Merriam  v.  St.  Louis,  C.  G.  &  Ft.  S.  R.  Co.  126  Mo.  447,  29  S.  W.  152, 
holding  order  appointing  receiver  and  directing  delivery  of  property  to  him  pend- 
ing suit  not  appealable;  Miller  Bros.  v.  Perkins,  154  Mo.  637,  55  S.  W.  874,. 
holding  void,  appointment  of  receiver  in  action  at  law  to  recover  money  judg- 
ment; Steele  Lumber  Co.  v.  Laurens  Lumber  Co.  98  Ga.  348,  24  S.  E.  755,  hold- 
ing that  corporation  cannot,  as  party  plaintiff,  file  petition  in  equity  to  mar- 
shal its  own  assets;  State  v.  Union  Nat.  Bank,  145  Ind.  551,  57  Am.  St.  Rep* 
209,  44  N.  E.  585,  holding  appointment  of  receiver  over  all  of  individual's  prop- 
erty, upon  complaint  of  chattel  mortgage  holder,  void;  Hay  v.  McDaniel,  26  Ind. 
App.  687,  60  N.  E.  729,  holding  action  not  maintainable  by  owner  of  real  estate 
against  life  tenant  for  appointment  of  receiver;  Wallace  v.  Pierce- Wallace  Pub. 
Co.  101  Iowa,  332,  38  L.  R.  A.  128,  63  Am.  St.  Rep.  389,  70  N.  W.  216,  holding 
mere  dissentions  between  equal  owners  of  corporation  stock,  also  corporation  offi- 
cers, not  ground  for  receivership. 

Cited  in  footnotes  to  Whitney  v.  Hanover  Nat.  Bank,  23  L.  R.  A.  531,  denying 
right  collaterally  to  attack  appointment  of  receiver  in  suit  by  general  cred- 
itors; Sternberg  v.  Wolff,  39  L.  R.  A.  762,  which  authorizes  appointment  of  re- 
ceiver of  trading  corporation  in  case  of  deadlock  from  dissensions  of  stock- 
holder; Phillips  V.  Providence  Steam  Engine  Co.  45  L.  R.  A.  560,  which  refuses 
to  appoint  receiver  in  suit  by  minority  stockholder  for  corporation  unable  to 
continue  business. 

Disapproved  in  McNary  v.  Bush,  35  Or.  121,  56  Pac.  646,  holding  appointment 
of  receiver  of  corporation  by  court  of  competent  jurisdiction  not  open  to  collat- 
eral attack. 

Prerogratlve  ^vrlts  and  anpcrln tending:  control. 

Cited  in  note  (51  L.  R.  A.  59)  on  superintending  control  and  supervisoTy  ju- 
risdiction of  superior  over  inferior  and  subordinate  tribunal. 

Distinguished  in  State  ex  rel.  Hofmann  v.  Scarritt,  128  Mo.  340,  30  S.  W.  1026, 
holding  that  writ  of  prohibition  will  not  issue  to  stop  investigation  of  alleged 
contempt,  because  of  defect  in  petition  for  receivership,  court  having  jurisdic- 
tion. 

Commencement  of  action. 

Cited  in  Moore  v.  Ruxlow,  83  Mo.  App.  53,  holding,  under  statutes,  suit  com- 
menced in  court  of  record  on  filing  petition  therein;  Vila  v.  Grand  Island  Elec- 
tric Light,  Ice  k  Cold  Storage  Co.  (Neb.)  63  L.  R.  A.  796,  97  N.  W.  613,  hold- 
ing action  not  commenced  by  filing  of  petition  containing  no  prayer  for  spe- 
cific relief,  other  than  appointment  of  receiver. 

23   L.   R.   A.   545,    PHILADELPHIA   v.   MASONIC   HOME,    160    Pa.    672,   40 
Am.  St.  Rep.  736,  28  Atl.  954. 

Public  cliarltlea  and  exemption   from   taxation. 

Cited  in  Grubb  v.  Weaver,  19  Pa.  Co.  Ct.  611,  holding  school  founded  as  pub- 
lic charity  not  exempt  from  taxation  after  ceasing  to  be  maintained  as  such; 
Foulke  V.  Long  Institute,  26  Pa.  Co.  Ct.  562,  holding  institute  supporting  orphan 
girls  generally,  public  charity  exempt  from  taxation;  Re  Blair  County,  8  Pa. 
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Dist.  R.  42,  holding  land  leased  by  county  commissioners  for  industrial  home  for 
poor  children  not  exempt  from  taxation;  Philadelphia  v.  Franklin  Cemetery,  2 
Pa.  Super.  Ct.  571,  holding  cemetery  property  not  exempt  from  municipal  as- 
sessments of  water  pipe;  Mullen  v.  Juenet,  6  Pa.  Super.  Ct.  7,  holding  Roman 
Catholic  school  not  exempt  from  taxation;  Haverford  College  ▼.  Rhoads,  6  Pa. 
Super.  Ct.  80,  holding  nonsectarian  college  a  public  charity  exempt  from  taxa^ 
tion;  Kentucky  Female  Orphan  School  v.  Bell,  100  Ky.  505,  40  L.  R.  A.  127, 
36  S.  W.  921,  holding  school  primarily  for  education  of  orphan  girls  exempt  from 
taxation;  Louisville  v.  Southern  Baptist  Theological  Seminary,  100  Ky.  517,  36 
S.  W.  995,  holding  free  theological  seminary  not  refusing  young  men  from  any 
deno;mination  exempt  from  taxation;  Fitterer  v.  Crawford,  157  Mo.  59,  50  L. 
R.  A.  193,  footnote  p.  191,  57  S.  W.  532,  denying  exemption  of  Masonic  lodge 
building,  first  and  second  stories  of  which  are  rented  to  pay  debt  and  current  ex- 
penses of  lodge;  Mason  v.  Perry,  22  R.  I.  490,  48  Atl.  671,  holding  lodge  of 
ancient  free  and  accepted  Masons  not  charitable  institution;  Newport  v.  Masonic 
Temple  Asso.  108  Ky.  338,  49  L.  R.  A.  253,  footnote  p.  252,  56  S.  W.  405,  deny- 
ing exemption  of  charity  confined  exclusively  to  members  of  Masonic  order 
and  their  families;  Troutman  v.  De  Boissiere  Odd  Fellows'  Orphans'  Home,  66 
Kan.  44,  71  Pac.  286,  holding  gift  to  provide  orphan  home  and  school  for  children 
of  members  of  secret  society  not  one  for  public  charity;  Hastings  v.  Long, 
19  Lane.  L.  Rev.  74,  holding  asylum  for  indigent  white  women,  either  single  or 
widows,  public  charity. 

Cited  in  footnotes  to  Webster  v.  Wiggin,  28  L.  R.  A.  610,  which  holds  chari- 
table, gift  to  promote  efficiency  of  public  schools;  Alden  v.  St.  Peter's  Parish,  30 
L.  R.  A.  232,  which  holds  gift  to  rector,  etc,  of  unincorporated  religious  so- 
ciety, for  church  purposes,  for  charitable  use;  Gray  Street  Infirmary  v.  Louis- 
ville, 55  L.  R.  A.  270,  which  denies  exemption  of  infirmary  maintained  by  pro- 
prietors of  medical  college. 

Distinguished  in  Hibernian  Benev.  Soc.  v.  Kelly,  28  Or.  190,  30  L.  R.  A 
169,  52  Am.  St.  Rep.  769,  42  Pac.  3,  holding  benevolent  society  organized  for 
paying  sick  and  death  benefits,  "charitable  institution." 

23  L.  R.  A.  552,  PARKER  v.  PENNSYLVANIA  CO.  134  Ind.  673,  34  N.  K  504. 
Neflrliffent   and   -wilful   Injury. 

Cited  in  Evans  v.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  142  Ind.  269,  41  N.  K 
537,  holding  allegation  in  complaint  that  brakeman  signaled  engineer  to  stop, 
insufficient  to  show  engineer's  knowledge  of  plaintiff's  peril;  Conner  y.  Citisens' 
Street  R.  Co.  146  Ind.  436,  45  N.  E.  662,  holding  knowledge  by  driver  of  plain- 
tiff's dangerous  position  essential  to  charge  carrier  with  wilful  injury  to  plain- 
tiff by  sudden  starting  of  car;  Fisher  v.  Louisville,  N.  A.  &  C.  R.  Co.  146  Ind. 
562,  45  N.  E.  689,  holding  finding  of  wilful  killing  not  warranted  by  mere  fact 
that  deceased  could  be  seen  from  cab  for  half  a  mile,  and  that  no  signals  were 
given;  Ullrich  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  151  Ind.  362,  51  N.  E.  95,  hold- 
ing mere  allegation  that,  as  deceased  was  on  trestle,  he  could  be  seen  from  train 
for  2,000  feet,  and  was  run  down  before  he  could  escape,  insufficient  to  charge 
wilful  killing;  Baltimore  &  0.  S.  W.  R.  Co.  v.  Young,  153  Ind.  165,  54  N.  E. 
791,  holding  complaint  charging  engineer  with  failure  to  stop  engine  by  revers- 
ing, after  seeing  plaintiff's  danger  at  crossing,  insufficient  allegation  of  wil- 
fulness; McColIum  V.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  164  Ind.  100,  65  N.  E. 
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1024,  holding  that  wilfulness  signifies  presence  of  intention  to  injure,  and  neg* 
ligence  signifies  its  absence;  Linton  Coal  &  Min.  Co.  v.  Persons,  15  Ind.  App. 
76,  43  N.  E.  661,  holding  punitive  damages  not  recoverable  for  mere  negligence 
not  wilful;  Lake  Erie  &  W.  R.  Co.  v.  Brafford,  15  Ind.  App.  663,  43  N.  E.  882, 
holding  finding  of  wilful  intent  to  injure  justified  by  evidence  of  continuance 
of  train  at  unlawful  speed  after  engineer  saw  men  signaling  deaf  mute  to  get 
oflF  track;  Hancock  v.  Lake  Erie  &  W.  R.  Co.  21  Ind.  App.  19,  61  N.  E.  369, 
liolding  complaint  for  wilful  injury  insufficient  in  failing  to  allege  that  injury 
itself  was  wilfully  inflicted;  Dull  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  21  Ind. 
App.  678,  62  N.  E.  1013,  holding  that  there  is  no  such  thing  as  wilful  negli- 
^nce;  Huff  v.  Chicago,  I.  &  L.  R.  Co.  24  Ind.  App.  496,  79  Am.  St.  Rep.  274,  56 
N.  E.  932,  holding  wilfulness  not  constituted  by  mere  unlawful  speed  and  omis- 
«ion  of  signals;  Illinois  C.  R.  Co.  v.  Schmitt,  100  111.  App.  503,  holding  act 
-done  through  mistake  in  judgment  not  negligent;  Pennsylvania  Co.  v.  Meyers, 
136  Ind.  26S,  36  N.  E.  32,  holding  that  there  is  no  middle  ground  between 
negligent  injury  and  wilful  injury;  Brooks  v.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
158  Ind.  70,  62  N.  E.  694,  holding  carrier  not  guilty  of  wilful  injury  where 
XK)  opportunity  was  offered  engine  crew  after  discovery  of  decedent's  peril,  to 
-change  from  attitude  of  heedlessness  to  that  of  vigilance;  Indianapolis  Street  R. 
Co.  V.  Taylor,  158  Ind.  277,  63  N.  E.  456,  holding  that  intention  to  injure 
one  after  falling  under  fender  of  car  must  be  shown  to  render  company  lia- 
t>le  for  wilful  injury;  Indiana  Natural  Gas  &  Oil  Co.  ▼.  O'Brien,  160  Ind.  273, 
'65  N.  E.  918,  holding  negligence  and  wilfulness  inconsistent  and  incompatible 
inrith  each  other;  Walker  v.  Wehking,  29  Ind.  App.  66,  63  N.  E.  128,  holding  com- 
plaint charging  "reckless  disregard  of  human  life/'  and  "wilful  intent  to  injure" 
by  refusing  to  place  proper  guards,  insufiicient  to  support  claim  of  wilful  injury; 
Manlove  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  29  Ind.  App.  700,  65  N.  E.  212,  hold- 
ing w^ilful  injury  of  licensee  not  established,  where  carrier's  knowledge  of  his 
presence  in  place  of  danger  not  shown;  McGuire  v.  Vicksburg,  S.  &  P.  R.  Co. 
46  La.  Ann.  1659,  16  So.  457  (dissenting  opinion),  as  to  distinction  between 
-wilfulness  and  negligence. 

^respattsers   and    lfceii»ee«    on    railroad    property. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Adair,  12  Ind.  App.  594,  40 
^.  E.  822,  holding  that  railroad  company  owed  boy  trespasser  on  tracks  no  duty 
to  protect  him  from  negligence;  Louisville  &  N.  R.  Co.  v.  Cronbach,  12  Ind.  App. 
673,  41  N.  E.  15,  holding  carrier's  servants  have  right  to  presume  that  person 
walking  in  front  of  moving  train  will  leave  track  in  time  to  avoid  danger; 
Citizens  Street  R.  Co.  v.  Merl,  26  Ind.  App.  292,  59  N.  £.  491,  holding  that  car- 
rier owes  trespasser  only  reasonable  care  against  injury  after  inability  to  avoid 
danger  is  known;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Stephenson,  139  Ind.  643, 
^7  N.  E.  720,  holding  that  carrier  owes  no  duty  of  protection  against  its  neg- 
ligence to  licensee  loading  hogs  on  car;  Baltimore  &  O.  &  C.  R.  Co.  v.  Paul,  143 
Ind.  27,  28  L.  R.  A.  218,  40  N.  E.  619,  holding  carrier  not  liable  for  injuries 
to  brakeman  of  another  road  by  negligence  of  fellow  servant  while  operating 
master's  train  on  defendant's  road. 

Cited  in  footnotes  to  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Tartt,  49  L.  R.  A. 
-99,  which  denies  duty  towards  trespassers  on  track  before  discovery;  Becker  v. 
Louisville  &  N.  R.  Co.  63  L.  R.  A.  268,  which  requires  stopping  to  enable  trea- 
pauer  discovered  on  railroad  bridge  to  escape. 
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Proximate  cAuse  of  Injury. 

Cited  in  Cleveland  C.  C.  &  St.  L.  R.  Co.  v.  Stewart,  24  Ind.  App.  380,  56  N- 
£.  917,  holding  damages  not  recoverable  for  nervous  shock  to  woman,  caused  bv' 
impending  danger  to  daughter. 

Cited  in  footnote  to  Schreiner  v.  Great  Northern  R.  Co.  58  L.  R.  A.  76^ 
wliich  holds  failure  to  build  fence  not  proximate  cause  of  injury  to  one  pushed 
on  track  by  cow. 

23  L.  R.  A.  555,  HAYES  v.  O'BRIEN,  149  111.  403,  37  N.  E.  73. 

Sulttt    InvolTlnBT    freehold. 

Cited  in  McDole  v.  Kingsley,  62  111.  App.  30,  holding  freehold  involved  in  suit 
for  specific  performance  of  contract  to  sell  land. 

CoitBtructlon  and  enforcement  of  contracts. 

Cited  in  Guyer  v.  Warren,  175  111.  335,  51  N.  E.  580,  holding  optional  con- 
tract to  convey  land  enforceable  when  optional  vendee  accepts  within  time  limit 
therefor;  Gibbs  v.  People's  Nat.  Bank,  198  111.  311,  64  N.  E.  1060,  construing^ 
word  "net"  in  contract  of  sale  as  used  in  its  ordinary  sense;  Hardeaty  t.  For- 
est City  Ins.  Co.  77  111.  App.  418,  holding  policy  not  avoided  by  change  id  title- 
in  premises  by  death  of  insured;  Manning  v.  Ayres,  23  C.  C.  A.  412,  46  U.  S. 
App.  537,  77  Fed.  697,  refusing  specific  performance  of  optional  contract  for 
sale  of  land,  no  price  having  been  fixed  or  terms  agreed  on;  Fowler  v.  Fowler,. 
204  111.  104,  68  N.  E.  414,  holding  service  by  publication  not  sufficient  to  au- 
thorize decree  of  specific  performance  for  sale  of  land  against  nonresident  vendor; 
Forthman  v.  Deters,  206  111.  167,  99  Am.  St.  Rep.  145,  69  N.  E.  97,  holding 
that  contract  under  seal  to  convey  land  must  be  regarded  as  having  been  made 
upon  sufficient  consideration. 

Cited  in  footnotes  to  Dyer  v.  Duffy,  24  L.  R.  A.  339,  which  holds  proposal  to 
sell  land  not  sale,  till  notice  of  acceptance  given. 

Indefinite  contracts. 

Cited  in  footnotes  to  Hoffman  v.  Maffioli,  47  L.  R.  A.  427,  which  holds  that 
agreement  to  furnish  paving  contractor  crushed  stone  in  "such  quantities  as 
may  be  desired"  does  not  require  furnishing  of  all  stone  needed;  Hickey  v. 
O'Brien,  49  L.  R.  A.  594  which  sustains  contract  by  sellers  of  ice  to  purchase 
all  ice  necessary  to  carry  on  business  for  five  years. 

Options    for   sale    of    commodities. 

Cited  in  footnotes  to  Booth  v.  People,  50  L.  R.  A.  762,  which  sustains  stat- 
ute making  unlawful,  options  for  sale  of  commodities  which  have  been  subject  of 
gambling  operations;  Cold  Blast  Transp.  Co.  v.  Kansas  City  Bolt  &  Nut  Co. 
57  L.  R.  A.  696,  which  holds  void,  accepted  offer  to  deliver  at  specified  prices 
during  specified  period,  articles  in  such  amounts  as  acceptor  may  desire;  Louden- 
back  Fertilizer  Co.  v.  Tennessee  Phosphate  Co.  61  L.  R.  A.  402,  which  sustains 
contract  for  purchase  of  entire  consumption  for  term  of  years  of  phosphate 
rock  in  manufacturing  fertilizer,  estimated  at  specified  amount,  with  right  to 
demand  double. 

Cited  in  note  (53  L.  R.  A.  294)  on  effect  on  contract  of  leaving  price  indefinite. 

Construction   of  statntes. 

Cited  in  People  ex  rel.  Akin  v.  Loeffler,  175  111.  596,  51  N.  E.  786,  holding  sub- 
ordinates in  offices  of  city  clerk,  city  comptroller,  and  city  treasurer  subject  to 
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•civil  service  classification;  Davison  v.  Hough,  165  Mo.  578,  65  S.  W.  731,  hold- 
ing statute  prohibiting  injunction  except  in  county  where  judgment  is  rendered 
•or  suit  pending  applicable  only  where  main  purpose  of  suit  is  annulling  judgment 
*or  enjoining  suit  at  law. 

-Option    to   rene^F    lease,    or    pvrcl&a«e. 

Cited  in  Hawes  v.  Favor,  161  III.  446,  43  N.  E.  1076,  holding  coverture  not  bar 
to  specific  performance  of  agreement  to  sell  at  expiration  of  lease,  lessee  having 
performed  conditions;  Thompson  v.  Seavor,  91  111.  App.  504,  construing  option  to 
renew  lease  according  to  plain  intent  thereof,  where  language  admitted  of  two 
interpretations;  Martens  v.  Reilly,  109  Wis.  477,  84  N.  VV.  840,  holding  agree- 
ment in  lease  giving  lessees  first  right  to  purchase,  nugatory. 

Defective  deftcrlptlon  of  land. 

Cited  in  Marske  v.  VVillard,  68  III.  App.  85,  holding  defective  description  cured 
by  proof  that  vendor  put  purchaser  in  possession  of  premises  defectively  de- 
scribed; Fowler  v.  Fowler,  204  111.  100,  68  N.  £.  414,  holding  contract  not  void 
if,  from  words  employed,  description  can  be  made  certain  by  extrinsic  evidence 

m 

^f  facts,  physical  conditions,  measurements,  or  monuments  referred  to  in  deed. 

Powers  of  mualelpalitles. 

Cited  in  Park  Ridge  v.  Robinson,  198  111.  685,  92  Am.  St.  Rep.  276,  65  N.  E. 
104,  upholding  power  of  municipality  to  limit  liability  for  improvement  to  par- 
ticular fxind  raised  therefor. 

^3  L.  R.  A.  561,  FORD  v.  UNITY  CHURCH  SOC.  120  Mo.  498,  41  Am.  St.  Rep. 

711,  26  S.  W.  394. 
Description   of  land   In   deeds  and   ^fIUs. 

Cited  in  Briant  v.  Garrison,  150  Mo.  667,  52  S.  W.  361,  construing  word  "be- 
tween,"  used    in    describing    land,   to   mean    "through;"    Mudd    v.    Dillon,    166 
Mo.  121,  66  8.  W.  973,  holding  that  court  will  not  enforce  deed  of  gift,  town- 
ship and  range  being  omitted  in  description. 

Effect  of  oonveyance  as  to  after-acqnired  Interests. 

Cited  in  Ely  y.  Pingry,  56  Kan.  27,  42  Pac.  330,  holding  purchase-money  mort- 
fCBige  superioB  to  prior  mortgage  by  purchaser  before  acquiring  title;  Wilson  v. 
Fisher,  172  Mo.  22,  72  S.  W.  665,  holding  that  sheriff's  deed  does  not  pass  an 
after-acquired  interest  of  defendant  in  execution. 

Cited  in  footnote  to  New  England  Nat.  Bank  v.  Northwestern  Nat.  Bank,  60 
L.  R.  A.  256,  which  holds  mortgage  of  chattels  to  be  acquired  invalid  against  one 
taking  possession  under  other  mortgage  executed  by  mortgagor  after  acquiring. 

# 

:23  L.  R.  A.  571,  CARPENTER  v.  UNITED  STATES  L.  INS.  CO.  161  Pa.  9,  41 
Am.  St.  Rep.  880,  28  Atl.  943. 
Report  of  second  appeal  in  174  Pa.  639,  34  Atl.  211. 

Persons  vfI&o  may  take  proceeds  of  life  Insurance  policies* 

Cited  in  McGraw  v.  Metropolitan  L.  Ins.  Co.  5  Pa.  Super.  Ct.  490,  28  Pittsb. 
li.  J.  N.  S.  171,  41  W.  N.  C.  62,  holding  insurable  interest  of  niece  in  life  of  uncle 
by  whom  she  was  brought  up,  proper  question  for  jury;  Clement  v.  New  York 
L.  Ins.  Co.  101  Tenn.  36,  42  L.  R.  A.  251,  70  Am.  St.  Rep.  650,  46  S.  W.  561, 
holding  assignment  of  policy  by  insured  to  persons  not  creditors,  and  not  having 
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insurable  interest  in  his  life,  mere  wager;  Grand  Lodge,  A.  O.  U.  W.  v.  Me- 
Kinstry,  67  Mo.  App.  88,  holding  that  infant,  delivered  to  stranger  on  promise 
to  adopt,  and  reared  and  educated  by  him,  may  be  designated  as  beneficiary  of 
fraternal  benefit  certificate. 

Cited  in  footnote  to  Adams  v.  Reed,  35  L.  R.  A.  692,  which  holds  woman  has 
insurable  interest  in  life  of  son*in-Iaw. 

Cited  in  note  (25  L.  R.  A.  630)  on  right  to  take  life  insurance  for  benefit  of 
stranger. 

Distinguished  in  Foster  v.  Preferred  Acci.  Ins.  Co.  125  Fed.  538,  holding  that 
insured  paying  his  own  premiums  may  have  policy  payable  to  any  beneficiary. 

Testfiiioiiy  mm  to  tranmctioa  ^Flth  dead  peraoa. 

Cited  in  Danner  v.  Hess,  8  Northampton  Co.  Rep.  317,  holding  payee,  in  ac- 
tion against  maker,  competent  to  testify  that  deceased  person  who  fumiabed 
consideration  made  him  present  of  the  note. 

23  L,  R.  A.  574,  McHUGH  v.  SCHLOSSER,  159  Pa.  480,  39  Am.  St.  Rep.  699^ 

28  Atl.  291. 
Damaffeti  toT  pemoaal  ialary* 

Cited  in  Goodhart  v.  Pennsylvania  R,  Co.  177  Pa.  16,  38  W.  N.  C.  548,  55 
Am.  St.  Rep.  705,  35  Atl.  191,  holding  that  age,  health,  business  habits,  and 
manner  of  living  should  be  considered  on  question  of  earning  capacity;  O^Reillv 
V.  Monongahela  Street  R.  Co.  17  Pa.  Super.  Ct.  629,  and  Wallace  v.  Pennsylva- 
nia R.  Co.  195  Pa.  129,  52  L.  R.  A.  34,  45  Atl.  685,  holding  that  evidence  of 
impairment  of  earning  capacity  must  be  produced  to  entitle  jury  to  fix  dam- 
ages therefor;  McKenna  v.  Citizens'  Natural  Gas  Co.  198  Pa.  40,  47  Atl.  990, 
holding  erroneous,  instruction  to  allow  for  earning  power,  in  absence  of  evi- 
dence as  to  such  power;  Waters  v.  Atlantic  Ref.  Co.  24  Pa.  Co.  Ct.  352,  9  Pa, 
Dist.  R.  473,  setting  aside  verdict  of  $47,000  for  loss  of  eyes  by  boy,  no  evidence 
having  been  given  as  to  earning  power;  Aiken  v.  Philadelphia,  9  Pa.  Super.  Ct» 
507,  43  W.  N.  C.  503,  holding  refusal  to  charge  that  profits  from  business  are 
not  earnings  not  erroneous,  court  having  instructed  jury  to  compensate  for  loss 
of  earning  power;  Birkel  v.  Chandler,  26  Wash.  247,  66  Pac.  406,  holding  that 
in  action  for  loss  of  servicer  of  minor,  evidence  as  to  past  earnii^gs  and  as  to 
what  they  would  have  been  worth  in  future  properly  admitted;  Martachowski 
V.  Orawitz,  14  Pa.  Super.  Ct.  186,  holding  instruction  in  action  in  trespass  for 
false  representation,  leaving  amount  of  damages  to  caprice  of  jury,  erroneous. 

Cited  in  note  (55  L»  R.  A.  259)  on  liability  for  ejecting  sick  tenant,  lodger^ 
or  other  occupant  from  building,  when  right  of  occupancy  has  terminated. 

• 

23  L.  R.  A.  576,  MINNEAPOLIS  THRESHING  MACH.   CO.  v.  FIREMEN'S 
INS.  CO.  57  Minn.  35,  47  Am.  St.  Rep.  572,  58  N.  W.  819. 

CoaMtrnctlon    of    Insaraiice    policies. 

Cited  in  Slinkard  v.  Manchester  Fire  Assur.  Co.  122  Cal.  597,  55  Pac  417, 
holding  that  policy  on  combined  harvester  "while  in  use"  does  not  cover  same 
while   dismantled  and   stored. 

Cited  in  footnote  to  Thurston  v.  Burnett  &  B.  D.  Farmers'  Mut.  P.  Ins.  Co. 
41  L.  R.  A.  316,  which  denies  liability  on  policy,  where  wood  was  used  with  coal 
in  running  threshing  engine. 


571-681.]  L.  E.  A.  CASES  AS  AUTHORITIES.  639 

Cited  in  notes  (26  L.  R.  A.  241)  on  location  of  movable  property  as  affecting 
fire  insurance  thereon;  (30  L.  R.  A.  636)  on  effect  of  riders  or  Jips  attached  to 
insurance  policy. 

23  L.  R.  A.  578,  LOUCHEIMER  v.  WEIL,  113  N.  C.  181,  18  S.  E.  103. 

23  L.  R.  A.  581,  UNION  P.  R.  CO.  v.  ARTIST,  9  C.  C.  A.  14,  19  U.  S.  App.  612, 
60  Fed.  365. 

F611owed  without  comment  in  Pierce  v.  Union  P.  R.  Co.  13  C.  C.  A.  324,  32 
U.  S.  App.  48,  66  Fed.  45. 

ReleAae  of  damaff^** 

Cited  in  Houston  &  T.  C.  R.  Co.  v.  McCarty,  94  Tex.  303,  53  L.  R.  A.  610,  86 
Am.  St.  Rep.  854,  60  S.  W.  429,  Reversing  21  Tex.  Civ.  App.  572,  64  S.  W.  421, 
holding  release  of  damages  for  personal  injuries  not  avoidable  for  mistake 

Cited  in  footnote  to  Och  v.  Missouri,  K.  k  T.  R.  Co.  36  L.  R.  A.  442,  which 
holds  release  by  woman  while  dazed  and  nervous  from  shock  in  railway  accident 
binding  on  her,  though  obtained  by  misrepresenting  contents. 

Distinguished  in  Green  v.  Chicago  &  N.  W.  R.  Co.  35  C.  C.  A.  74,  92  Fed.  870, 
holding  parol  evidence  inadmissible  to  modify  terms  of  release. 

Lilmitatlon    of    fpeneral    by    particular    'vrords. 

Cited  in  Board  of  Education  v.  McLean,  45  C.  C.  A.  659,  106  Fed.  819,  hold- 
ing, general  words  in  bond  act  limited  by  preceding  particular  recital  of  pur- 
pose of  act. 

Liiabillty    for    neffllBrence   of   medical   or   unrBrical   attendant*   diarltably 
fnmlabed. 

Cited  in  Powers  v.  Massachusetts  Homeopathic  Hospital,  47  C.  C.  A.  126,  109 
Fed.  294,  Affirming  101  Fed.  898,  denying  right  of  patient  in  charitable  hospital 
to  recover  for  negligence  of  nurse;  Louisville  &,  N.  R.  Co.  v.  Foard,  104  Ky.  463, 
47  S.  W.  342;  Quinn  v.  Kansas  City,  M.  &  B.  R.  Co.  94  Tenn.  718,  28  L.  R.  A. 
655,  45  Am.  St.  Rep.  767,  30  S.  W.  1036;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Zeiler, 
54  Kan.  351,  38  Pac.  282, — holding  railroad  company  not  liable  to  employee  for 
mistake  of  surgeons  furnished  by  it;  Texas  &  P.  Coal  Co.  v.  Connaughten,  20  Tex. 
Civ.  App.  645,  50  S.  W.  173,  and  Haggerty  v.  St.  Louis,  K.  &  N.  W.  R.  Co.  100 
Mo.  App.  445,  74  S.  W.  456,  holding  railroad  company  making  compulsory  re- 
duction in  employee's  wages  for  support  of  hospital  liable  for  negligence  of 
physician  thereof;  Richardson  v.  Carbon  Hill  Coal  Co.  10  Wash.  656,  39  Pac.  95, 
holding  corporation  maintaining  hospital  out  of  money  retained  from  wages  of 
employees  not  liable  for  malpractice  or  negligence  of  physician;  Pittsburgh,  C. 
C.  &  St  L.  R.  Co.  V.  Sullivan,  141  Ind.  91,  27  L.  R.  A.  843,  footnote  p.  840,  50 
Am.  St.  Rep.  313,  40  N.  E.  138,  holding  corporation  gratuitously  furnishing 
medical  services  to  employees  liable  only  for  care  in  selecting  physician;  Downes 
V.  Harper  Hospital,  101  Mich.  560,  25  L.  R,  A.  604,  45  Am.  St.  Rep.  427,  60  N* 
W.  42,  and  Hearns  v.  Waterbury  Hospital,  66  Conn.  122,  31  L.  R.  A.  232,  foot- 
note p.  224,  33  Atl.  595,  denying  liability  of  charitable  hospital  for  wrongful 
neglect  of  servants;  Collins  v.  New  York  Post  Graduate  Medical  School,  59  App. 
Div.  68,  69  N.  Y.  Supp.  106,  holding  post  graduate  school  and  hospital  not  liable 
for  negligence  in  operating  on  patient  paying  only  for  board  and  attendance; 
Long  V.  Rosedale  Cemetery,  84  Fed.  136,  holding  cemetery  companies,  under  stat- 
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ute,  not  exempt  from  liability  for  negligence  of  servants;  Brown  ▼.  La  Societe 
Frai.caise  De  Bienfaisance  Mutuelle,  138  Cal.  478,  71  Pac.  516,  holding  private 
hospital  run  by  mutual  benefit  society  liable  to  pay  patient  not  member  of  so- 
ciety, for  negligence  of  surgeon. 

Cited  in  footnotes  to  Eighmy  v.  Union  P.  R.  Co.  27  L.  R.  A.  296,  which  holds 
railroad  company  not  liable  for  negligence  of  physicians  in  hospitals  voluntarily 
maintained  for  injured  employees;  Hannon  v.  Siegel-Cooper  Co.  52  L.  R.  A.  429, 
which  holds  department  store  estopped  to  deny  responsibility  for  malpractice  of 
dentist. 

Cited  in  note  (28  L.  R.  A.  549)  on  master's  duty  to  furnish  medical  aid  to 
servant. 

fitatnten  requlrlngr  paxment  of  ^vagres  In  la^vfnl  moBey. 

Cited  in  note  (28  L.  R.  A.  27'>)  on  validity  and  effect  of  statutes  requiring 
wages  to  be  paid  in  lawful  money. 

23  L.  R.  A.  584,  PHILLIPS  v.  MERCANTILE  NAT.  BANK,  140  N.  Y.  556,  37 

Am.  St.  Rep.  596,  35  N.  E.  982. 
Commercial  paper  and  fraiid«  upon  banka. 

Cited  in  Goshen  Nat.  Bank  v.  SUte,  141  N.  Y.  388,  36  N.  E.  316,  refusing  to 
compel  comptroller  to  refund  money  received  for  taxes  paid  by  county  treasurer, 
by  misappropriation  of  funds  of  bank  of  which  he  was  cashier;  Nassau  Bank 
V.  National  Bank,  159  N.  Y.  459,  54  N.  E.  66,  upholding  right  of  bank  receiving 
money  in  restitution  for  undetected  fraud  to  retain  it  as  against  bank  from 
which  fraudulently  obtained;  Kelley  v.  Chenango  Valley  Sav.  Bank,  21  Misc.  244, 
79  N.  Y.  S.  R.  654,  45  N.  Y.  Supp.  651,  holding  savings  bank  liable  for  misappro- 
priation of  deposits  by  treasurer  who,  when  taking  same,  exchanged  depositor's 
books  for  pass  books  of  national  bank;  Wiggins  v.  Stevens,  33  App.  Div.  87,  53 
N.  Y.  Supp.  90,  holding  giving  of  check  by  bank  cashier  upon  fund  in  bank  in 
his  name  as  assignee,  to  correct  cash  account,  not  payment  of  deposit. 

Cited  in  notes  (26  L.  R.  A.  570)  on  negotiability  of  check;  (50  L,  R.  A.  83) 
on  who  must  bear  loss  where  check  or  bill  issued  or  indorsed  to  impostor. 

Distinguished  in  Fifth  Nat.  Bank  v.  Central  Nat.  Bank,  82  Hun,  560,  31  N.  Y. 
Supp.  541,  and  Egner  v.  Corn  Exch.  Bank,  42  Misc.  554,  86  N.  Y.  Supp.  107,  hold- 
ing rule  as  to  effect  of  checks  to  fictitious  persons  not  applicable  to  check  not 
intended  to  be  so  drawn,  and  paid  on  forged  indorsement;  Dundee  Nat.  Bank  v. 
Huntington,  20  App.  Div.  108,  46  N.  Y.  Supp.  1003,  holding  note  held  by  bank 
not  paid  by  discharge  of  mortgage  held  by  maker  as  executor,  against  president 
of  bank. 

23  L.  R.  A.  588,  JACKSON  v.  STANFIELD,  137  Ind.  592,  36  N.  E.  345,  37  N. 

E.  14. 
La^Fful    and    nnla^Ffnl    com1»lnatloii«  |    actlona    aaralnat. 

Cited  in  Barr  v.  Essex  Trades  Council,  53  N.  J.  Eq.  116,  30  Atl.  881,  holding 
damage  to  newspaper  through  "boycott,"  actionable;  State  ex  rel.  Durner  v. 
Huegin,  110  Wis.  253,  62  L.  R.  A.  742,  85  N.  W.  1046,  holding  combinations  of 
several  independent  publishers  to  compel  another  publisher  to  reduce  rates  or 
lose  customers,  criminal  conspiracy;  Master  Builders*  Asso.  v.  Domascio,  16  Colo. 
App.  33,  63  Pac.  782,  holding  mere  refusal  of  builders'  association  to  compete  in 
bidding  if  plaintiff's  bid  received  by  architect  not  actionable;   Brown  v.  Jacobs' 


581-599.]  L.  E.  A.  CASES  AS  AUTHORITIES.  641 

Pharmacy  Co.  115  Ga.  442,  57  L.  IL  A.  564,  footnote  p.  548,  41  S.  E.  553,  90  Am. 
St.  Rep.  126,  41  S.  £.  553,  holding  action  of  combination  of  merchants  to  compel 
another  to  sell  goods  at  prices  fixed  by  it,  enjoinable;  West  Virginia  Transp.  Co. 
V.  Standard  Oil  Co.  50  W.  Va.  620,  56  L.  R.  A.  809,  footnote  p.  804,  88  Am.  St. 
Rep.  895,  40  S.  E.  591,  holding  malicious  conspiracy  to  get  customers  from  rival 
and  obtain  business  for  one's  self,  permissible,  though  carried  out  with  malicious 
intent  to  ruin  such  rival;  Walsh  v.  Association  of  Master  Plumbers,  97  Mo.  App. 
290,  71  S.  W.  455,  holding  agreement  between  plumbers'  association,  dealers  and 
manufacturers,  for  purpose  of  fixing  prices  and  limiting  production,  unlawful; 
Martell  v.  White,  185  Mass.  263,  64  L.  R.  A.  265,  footnote  p.  260,  69  N.  E.  1085, 
holding  action  maintainable  on  behalf  of  quarry  owner  against  members  of  asso- 
ciation to  which  he  does  not  belong,  enforcing  by-law  imposing  fine  on  members 
•dealing  with  nonmerobers. 

Cited  in  footnotes  to  Cote  v.  Murphy,  23  L.  R.  A.  135,  which  holds  lawful,  com- 
bination of  employers  to  prevent  advance  in  wages;  Macauley  v.  Tiemey,  37  L. 
R.  A.  455,  which  holds  lawful,  agreement  by  members  of  association  of  plumbers 
not  to  deal  with  wholesalers  selling  to  nonmembers;  Hartnett  v.  Plumber's  Sup- 
ply Asso.  38  L.  R.  A.  194,  which  holds  plumbers'  supply  association  subject  to 
quo  warranto  for  assuming  to  prevent  giving  credit  by  members  to  delinquent 
dealer ;  Brewster  v.  C.  Miller's  Sons,  38  L.  R.  A.  505,  which  sustains  agreement  be- 
tween undertakers  to  refuse  to  render  services  to  anyone  failing  to  pay  bill  to  any 
of  them ;  Doremus  v.  Hennessy,  43  L.  R.  A.  797,  which  holds  members  of  trade  as- 
sociation combining  to  prevent  other  persons  dealing  with  nonmember  liable  for 
resulting  injury;  Ertz  v.  Produce  Exchange,  48  L.  R.  A,  90,  which  holds  malicious, 
^■onspiracy  to  injury  dealer  by  inducing  other  people  not  to  deal  with  him ;  Gat- 
zow  V.  Buening,  49  L.  R.  A.  475,  which  holds  by-law  of  liverymen's  association, 
prohibiting  furnishing  hearse  or  carriages  to  nonunion  liverymen,  illegal;  Erta 
V.  Produce  Exchange,  51  L.  R.  A.  825.  which  holds  produce  exchange  discriminat- 
ing against  nonmembers  and  controlling  delivery  of  goods  an  illegal  combination ; 
Downs  V.  Bennett,  55  L.  R.  A.  560,  which  denies  right  of  one  only  remotely  af- 
fected, to  injunction  against  fining  or  expelling  member  for  violation  of  by-law 
with  nonmembers  or  those  dealing  with  them. 

Cited  in  note  (62  L.  R.  A.  702)  on  effect  of  bad  motive  to  make  actionable  what 
would  otherwise  not  be. 

Measure  of  damaflres. 

Cited  in  Chicago  &  S.  E.  R.  Co.  v.  Yawger,  24  Ind.  App.  463,  66  N.  E.  50,  hold- 
ing that  on  breach  of  contract  for  work  and  labor  by  employers,  clear,  certain, 
and  usual  profits  arising  from  such  work  are  recoverable. 

Cited  in  note  (52  L,  R.  A.  50)  on  damages  for  tort  as  affected  by  loss  of  profits. 

23  L.  R.  A.  599,  SIMMONS  v.  ATKINSON  &  L.  CO.  69  Miss.  862,  12  So.  203. 
Alteration    off   irrltten   Instriinientii. 

Cited  in  Exchange  Nat.  Bank  v.  Bank  of  Little  Rock,  22  L.  R,  A.  690,  7  C.  C.  A. 
121,  19  U.  S.  App.  152,  58  Fed.  143,  holding  bank,  maker  of  draft,  not  liable  for 
raising  of  same  by  confidential  clerk  to  whose  order  it  was  drawn. 

Cited  in  footnotes  to  Richards  v.  Dey,  23  L.  R.  A.  601,  which  holds  signer  of 
blank  bond  filled  up  with  unauthorized  terms  not  bound  thereby;  Brown  v.  John- 
son Bros.  61  L.  R.  A.  403,  which  holds  maker  released  by  payee's  addition  of  name 
of  other  person  as  comaker;  Rochford  v.  McGee,  61  L.  R.  A.  335,  which  holds  re- 
L.  R.  A.  Au.—VoL.  III. — 41. 
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moval  of  note  written  below  perforated  line  on  application  for  insurance,  material 
alteration  rendering  it  void;  Foxworthy  v.  Ck)lby,  62  L.  R.  A.  393,  which  holds 
unauthorized  insertion  of  word  "gold"  before  word  "dollars,"  in  instrument,  ma- 
terial alteration. 

Cited  in  note  (35  L.  R.  A.  470)  on  alteration  of  note  as  aifecting  bona  fide 
holders. 

23  L.  R.  A.  601,  RICHARDS  v.  DAY,  137  N.  Y.  183,  33  Am.  St.  Rep.  704,  33  N. 
E.  146. 

23  L.  R.  A.  603,  Re  SANDERS,  53  Kan.  191,  36  Pac.  348. 

Title    of    act. 

Cited  in  Lynch  v.  Chase,  56  Kan.  376,  40  Pac.  666,  holding  title  to  act  provid- 
ing for  investigation  of  state  institutions  and  officers,  broad  enough  to  authorize 
committee  investigation  of  such  institutions  and  officers  thereof;  Rathbone  t. 
Hopper,  67  Kan.  245,  34  L.  R.  A.  676,  45  Pac.  610,  construing  words  "municipal 
corporations,"  used  in  title  of  act,  to  include  townships;  Otto  Gas-engine  Works 
V.  Hare,  64  Kan.  81,  67  Pac.  444,  construing  title  of  act  authorizing  regulation 
of  conditional  sales,  to  include  povver  of  making  and  preserving  record  of  them. 

Conntrnctlon  of  Mtataten. 

Cited  in  Lewis  v.  Lewelling,  53  Kan.  205,  23  L.  R.  A.  513,  36  Pac.  351,  uphold- 
ing power  of  governor  to  disband  militia  under  statute  providing  for  organiza- 
tion, government,  and  compen.sation  of  same;  Ke  Stokes,  67  Kan.  669,  73  Pac 
911,  holding  justice  of  peace,  under  statute  authorizing  him  to  sentence  only, 
without  power  to  commit  boy  to  reform  school. 

23  L.  R.  A.  606,  GRAEFF  v.  PHILADELPHIA  &  R.  R.  CO.  161  Pa.  230,  41  Am. 
St.  Rep.  885,  28  Atl.  1107. 

Liability   of  railroad   for   M^roiiHrfiil   acts  of  iitrannrerai. 

Cited  in  Kiernan  v.  Manhattan  R.  Co.  28  Mi.«c.  519,  59  N.  Y.  Supp.  626,  hold- 
ing carrier  not  liable  for  negligent  act  of  passenger  in  swinging  door  against 
plaintiff;  Hansen  v.  North  Jersey  Street  R.  Co.  64  N.  J.  L.  701,  46  Atl.  718, 
holding  evidence  that  plaintiff  was  injured  in  alit^hting  from  car  by  its  over- 
crowding sufficient  for  jury  as  to  question  of  due  care. 

Cited  in  footnote  to  Haines  v.  Atlantic  City  R.  Co.  50  L.  R.  A.  862.  which  de- 
nies liability  for  trespasser's  unauthorized  act  in  raising,  and  then  lowering,  rail- 
road gates  injuring  passing  team. 

Cited  in  note  (24  L.  R.  A.  711)  on  duty  of  carrier  permitting  cars  to  becc^nie 
overcrowded. 

23  L.  R.  A.  6C0,  G013RECHT  v.  CIXCINXATI,  51  Ohio  St.  68,  36  X.  E.  782. 

Conipeimatlou   of   public   ofllcern. 

Cited  in  footnote  to  Henderson  v.  Koenig,  57  L.  R.  A.  659,  which  holds  void, 
statute  requiring  probate  judge  of  one  county  only,  to  accept  salary  instead  of 
fees. 
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23  L.  R.  A.  611,  BANK  OF  ANTIGO  v.  UNION  TRUST  CO.  149  111.  343,  36  N. 
E.  1029. 

ISfTect    of    payment    by    volunteer. 

Cited  in  Bouton  v.  Cameron,  99  111.  App.  621,  holding  volunteer  without  right 
of  subrogation. 

Cited  in  footnote  to  United  States  use  of  Fidelity  Nat.  Bank  v.  Bundle,  52  L. 
R.  A.  505,  which  holds  money  furnished  to  pay  labor  claims  not  within  bonds  for 
paying  persons  supplying  principal  with  labor  or  materials  for  prosecuting  work. 

Entire  and  divlnlble  contracts. 

Cited  in  Keeler  v.  Clifford,  165  111.  548,  46  N.  E.  248,  holding  contract  for  re- 
moval of  dirt,  payable  in  definite  instalments,  severable;  Spring  v.  Slayden-Kirk- 
sey  Woolen  Mills,  lOG  111.  App.  582,  and  Rothschild  Bros.  v.  Wise,  81  111.  App.  99, 
holding  contract  for  different  articles  bought  at  same  time  for  different  prices, 
severable. 

Linitt   of   po-vrer   of   agr^nt    for   collection. 

Cited  in  Cooney  v.  United  States  Wringer  Co.  101  111.  App.  474,  holding  agent 
to  collect  powerless  to  bind  principal  by  anything  except  actual  collection  of 
money;  National  Bank  v.  American  Exch.  Bank,  151  Mo.  329,  74  Am.  St.  Rep. 
527,  52  S.  W.  265,  holding  that  collecting  bank  takes  check  in  payment  of  draft 
at  its  own  risk;  Cowling  v.  American  Exp.  Co.  102  Mo.  App.  372,  76  S.  W.  712, 
holding  liability  of  collecting  agency  fixed  by  receiving  draft  instead  of  money  in 
payment  of  check. 

Amilfirnnient  of  fund  In  banic  by  check. 

Cited  in  Gage  Hotel  Co.  v.  Union  Nat.  Bank,  171  111.  535,  39  L.  R.  A.  481,  63 
Am.  St.  Rep.  270,  49  N.  E.  420,  holding  that  depositor  cannot,  by  arrangement 
with  bank,  prevent  application  of  future  deposits  in  payment  of  check;  Mer- 
chants Nat.  Bank  v.  Maple,  65  111.  App.  487,  upholding  right  of  bank  to  apply 
deposit  to  payment  of  note  of  drawer  and  another  before  presentment  of  checks 
withdrawing  deposit;  Staninger  v.  Tabor,  103  111.  App.  336,  holding  delivery  of 
check  for  payment  of  money,  assignment  pro  tanto  of  funds  on  deposit;  Hender-. 
son  v.  United  States  Nat.  Bank,  59  Neb.  283,  80  N.  W.  898,  holding  check  for 
larger  amount  than  sum  on  deposit  not  assignment  thereof. 

Cited  in  footnotes  to  Cincinnati,  H.  &  D.  R.  Co.  v.  Metropolitan  Nat.  Bank,  31 
L.  R.  A.  653,  which  holds  acceptance  of  check  necessary  to  give  holder  right  of 
action  against  bank  for  refusal  to  pay;  Raesser  v.  National  Exch.  Bank,  56  L.  R. 
A.  174,  which  holds  bank's  authority  to  pay  check,  working  assignment  pro  tanto 
of  fund,  not  revoked  by  depositor's  death. 

Distinguished  in  Pullen  v.  Placer  County  Bank,  138  Cal.  174,  94  Am.  St.  Rep. 
19,  71  Pac.  83,  holding  check,  without  consideration,  presented  after  death  of 
drawer  not  assignment  pro  tanto  of  fund  on  deposit;  First  Nat.  Bank  v.  Sehlen, 
62  Lr.  R.  A.  561,  56  C.  C.  A.  534,  120  Fed.  214,  holding  assignment  by  check  not 
such  as  to  entitle  holder  to  preference  over  creditors  of  national  bank  after 
insolvency, 

23  L.  R.  A.  615,  IRON  CITY  NAT.  BANK  v.  FT.  PITT  NAT.  BANK,  159  Pa. 

46,  28  Atl.  195. 
Payment  of  forgped  paper. 

Cited  in  Land  Title  &  T.  Co.  v.  Northwestern  Nat.  Bank,  196  Pa.  235,  50  L.  R, 
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A.  81,  79  Am.  St.  Rep.  717,  46  Atl.  420,  holding  bank  not  liable  for  pavment  of 
forged  check,  where  drawer  delivered  same  to  forger  believing  him  to  be  payee; 
United  Security  Co.  v.  Central  Nat.  Bank,  42  W.  N.  C.  149,  holding  bank  liable 
to  corporation  for  payment  of  check  on  forged  indorsement  by  corporation  agent; 
State  V.  First  Nat.  Bank,  203  Pa.  73,  62  Atl.  13,  holding  bank  not  liable  for  pay- 
ment of  forged  draft,  drawn  by  mistake  of  executor  in  favor  of  dead  legatee. 

Cited  in  footnote  to  Critten  v.  Chemical  Nat.  Bank,  67  L.  R.  A.  530,  which 
holds  bank  paying  plainly  altered  check  to  clerk  of  drawer,  without  asking  ex- 
planation, liable  for  loss  from  subsequent  payment  of  similar  checks. 

23  L.  R.  A.  618,  COREY  v.  WADSWORTH,  99  Ala.  68,  42  Am.  St.  Rep.  29,  11 
So.  350. 

Report  of  second  appeal  in  118  Ala.  526,  44  L.  R.  A.  779,  25  So.  503. 

Preferences  by  Insolvents. 

Cited  in  Sabin  v.  Columbia  River  Lumber  &  Fuel  Co.  26  Or.  30,  42  Am.  St.  Rep. 
766,  35  Pac.  864,  and  0*Bear  Jewelry  Co.  v.  Volfer,  106  Ala.  213,  28  L.  R.  A.  710, 
54  Am.  St.  Rep.  31,  17  So.  525,  upholding  right  of  going  corporation  to  prefer 
creditors;  Berney  Nat.  Bank  v.  Guyon,  111  Ala.  503,  20  So.  620,  holding  sale  of 
corporation  assets,  in  effect  an  unlawful  preference  of  controlling  directors,  void: 
Corey  v.  Wadsworth,  118  Ala.  526,  44  L.  R.  A.  779,  footnote  p.  766,  25  Fo.  503, 
sustaining  preference  to  stockholder,  director,  and  pi-esident  of  insolvent  corpora- 
tion; Gay  V.  Brierfield  Coal  &  1.  Co.  (omitted  from  official  report  in  94  Ala.  332). 
16  L.  R.  A.  676,  11  So.  363,  holding  paid-in  capital  stock,  pledge  in  trust  pri- 
marily for  security  of  all  creditors;  Ingwersen  Bros.  v.  Edgecombe,  42  Neb.  744, 
60  N.  W.  1032,  and  W.  P.  Noble  Mercantile  Co.  v.  Mount  Pleasant  Co-op.  Inst.  12 
Utah,  235,  42  Pac.  869,  holding  preference  of  director  of  insolvent  corporation 
over  other  creditors  void;  Adams  &  W.  Co.  v.  Deyette,  8  S.  D.  147,  31  L.  R.  A. 
508,  footnote  p.  497,  69  Am.  St.  Rep.  761,  66  N.  W.  471  (dissenting  opinion;,  ma- 
jority denying  right  to  prefer  debt  for  money  borrowed  by  corporation  to  pur- 
chase its  own  stock ;  Lyons  Thomas  Hardware  Co.  v.  Perry  Stove  Mfg.  Co.  86  Tex. 
165,  22  L.  R.  A.  815,  holding  preferential  deed  of  trust  by  private  trading  cor- 
poration after  insolvency  void  as  against  unsecured  creditors;  State  v.  Bank  of 
Ogalalla,  66  Neb.  24,  90  N.  W.  961,  holding  certificates  of  deposit  issued  to  stock- 
holders of  insolvent  bank  void  as  to  creditors. 

Cited  in  footnotes  to  Illinois  Steel  Co.  v.  O'Donnell,  31  L.  R.  A.  265,  which 
holds  valid,  securities  given  to  directors  by  insolvent  going  concern  to  obtain 
money  loaned  at  same  time;  American  Exch.  Nat.  Bank  v.  Ward,  56  L.  R.  A.  356, 
which  sustains  chattel  mortgage  to  secure  just  demands  of  directors  of  insolvent 
corporation;  National  Wall  Paper  Co.  v.  Columbia  Nat.  Bank,  66  L.  R.  A.  121, 
which  denies  right  to  prefer  debt  on  which  officers  and  directors  bound  as  sure- 
ties; Nappanee  Canning  Co.  v.  Reid,  M.  &,  Co.  59  L.  R.  A.  199,  which  sustains 
right  to  prefer  unsecured  claims  of  directors  and  obligations  on  which  they  are 
liable. 

Distinguished  in  Mary  Lee  Coal  &  R.  Co.  v.  Knox,  110  Afti.  637,  19  So.  67,  up- 
holding preference  of  creditor  corporation  by  going  debtor  corporation,  directors 
and  stockholders  of  both  being  same  persons;  American  Nat.  Bank  v.  Dallas  Tin- 
ware Mfg.  Co.  15  Tex.  Civ.  App.  635,  30  S.  W.  955,  upholding  right  to  acquire 
preference  by  attachment  on  assets  of  going,  although •  insolvent,  corporation; 
JSmith-Dimmick  Lumber  Co.  v.  Teague,  119  Ala.  393,  24  So.  4,  holding  that  re- 
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lief  from  mortgages  as  improper  preferences  will  not  be  granted  where  not  de- 
manded on  ground  of  such  preference. 

Allegation  of  Inaolvency. 

Distinguished  in  Coal  City  Coal  &  Coke  Co.  v.  Hazard  Powder  Co.  108  Ala.  223, 
19  So.  392,  holding  allegation  that  alleged  fraudulent  grantor  is  and  was  insol- 
vent at  time  of  grant,  sufficient  allegation  of  insolvency. 

23  L.  R,  A.  622,  STROUSE  v.  LEIPF,  101  Ala.  433,  46  Am.  St.  Rep.  122,  14  So. 

667. 
Contracts  and  tortm  of  married  ivronian. 

Cited  in  note  (30  L.  R.  A.  5^1)  on  liability  of  husband  and  wife  for  wife's 
libel  and  slander. 

Qualified  and  held  obiter  in  Strauss  y.  Glass,  108  Ala.  549,  18  So.  526,  holding 
that  married  woman  not  engaged  in  trade  or  business,  without  power  to  make 
verbal  contract,  either  with  or  without  husband's  consent. 

Liability  for  barborlner  vlclona  dog. 

Cited  in  Speckmann  v.  Kreig,  79  Mo.  App.  381,  holding  thdt  knowingly  keeping 
vicious  dog  is  at  owner's  peril. 

Cited  in  footnotes  to  Martinez  v.  Bernhard,  55  L.  R.  A.  671,  which  denies  lia- 
bility for  bite  by  dog  not  known  to  bite  before;  Crowley  v.  Groonell,  55  L.  R. 
A.  876,  which  holds  owner  liable  for  assault  by  dog,  due  to  known  playful  pro- 
pensity. 

Pleading  Inconsistent  defenses. 

Cited  in  note  (48  L.  R.  A.  197,  209)   on  right  to  plead  inconsistent  defenses. 

23  L.  R.  A.  628,  McNEILL  v.  HAGERTY,  51  Ohio  St.  255,  37  N.  E.  526. 
Insolvent  estates. 

Cited  in  Havens  v.  Horton,  53  Ohio  St.  345,  41  N.  E.  253,  holding  jurisdiction 
of  probate  court  under  deed  of  assignment  not  ousted  oy  action  by  mortgagee 
to  foreclose  mortgage;  Wambaugh  v.  Northwestern  Mut.  L.  Ins.  Co.  59  Ohio 
St.  246,  52  N.  E.  839,  holding  that  legal  title  to  property  upon  removal  of  as- 
signee and  appointment  of  trustee  vests  in  latter;  Re  Pettibone  Mfg.  Co.  3  Ohio 
N.  P.  43,  upholding  jurisdiction  of  probate  court  or  its  successor  to  entertain 
petition  to  set  aside  assignment  of  claim  against  insolvent  estate,  induced  by 
fraud;  Re  Jones,  5  Ohio  N.  P.  107,  holding  deed  conveying  all  of  grantor's 
property  for  creditors,  ordinary  deed  of  assignment;  Re  Jackson  Brewing  Co. 
4  Ohio  N.  P.  244,  holding  personal  property  in  hands  of  general  assignee  not 
taxable,  although  assignor's  business  continued  by  assignee:  Sandheger  v.  Ban- 
ner Brewing  Co.  6  Ohio  N.  P.  411,  upholding  right  of  county  treasurer  to  col- 
lect taxes  on  personal  property  in  receiver's  hands. 

Distinguished  in  French  v.  Bobe,  64  Ohio  St.  338,  60  N.  E.  292,  holding  per- 
sonal property  in  hands  of  assignee,  held  for  manufacturing  purposes,  not  ex- 
empt from  taxation;  Re  Robb,  5  Ohio  N.  P.  53,  holding  funds  of  insolvent  estate 
in  hands  of  administrator  subject  to  taxation;  Baker  v.  French,  18  Ohio  C.  C. 
422,  holding  real  estate  in  ^ands  of  general  assignee  not  exempt  from  taxation. 
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23  L.  R.  A.  632,  RHODES  v.  WALSH,  65  Minn.  542,  57  N.  W.  212. 
Report  of  later  appeal  in  58  Minn.  200,  59  N.  W.  1000. 

Prlvlleg-eti  from  aervlce  of  proceas  or  arreat. 

Cited  in  State  ex  rel.  Isenring  v.  Polacheck,  101  Wis.  434,  77  N.  W.  708,  hold- 
ing exemption  of  legislator  from  arrest  a  mere  personal  privilege,  entitling  him  to 
discharge  on  pleading  it;  Berlett  v.  Weary  (Neb.)  60  L.  R.  A.  613,  footnote  p.  609, 
93  N.  W.  238,  authorizing  service  of  summons  on  member  of  legislature  during 
legislative  session;  Greenleaf  v.  People's  Bank,  133  N.  C.  300,  63  L.  R.  A.  503,  9S 
Am.  St.  Rep.  709,  45  S.  E.  638,  upholding  ser\'ice  of  summons  on  nonresident 
attorney  in  state  representing  clients  in  matter  pending  in  Federal  court. 

Cited  in  footnote  to  Worth  v.  Norton,  45  L.  R.  A.  563,  which  denies  privilege 
from  service  in  civil  action  to  Congressman  absent  on  private  business. 

Disapproved  in  effect  in  Central  Trust  Co.  v.  Milwaukee  Street  R.  Co.  74  Fed. 
444,  setting  aside  service  of  subpcena  on  attorney  coming  within  jurisdiction  on 
business  of  client,  made  before  he  had  had  reasonable  time  to  depart. 

23  L.  R.  A.  639,  OAKDALE  MFG.  CO.  v.  GARST,  18  R.  I.  484,  49  Am.  St.  Rep. 

784,  28  Atl.  973. 
Contractu  In  reiitralnt  of  trade. 

Cited  in  Tillinghast  v.  Boothby,  20  R.  1.  00,  37  Atl.  344,  upholding  contract  not 
to  practise  dentistry  in  specified  county;  Lanzit  v.  J.  W.  Softon  Mfg.  Co.  S3 
111.  App.  179,  upholding  portion  of  contract  in  restraint  of  trade,  in  so  far  as 
it  limited  operation  to  two  states  named;  Anchor  Electric  Co.  v.  Hawkes,  171 
Mass.  106,  41  L.  R.  A.  192,  68  Am.  St.  Rep.  403,  60  N.  E.  509,  upholding  agree- 
ment by  oflicers  of  corporation  not  to  engage  in  business  for  five  years;  Ander- 
son V.  Rowland,  18  Tex.  Civ.  App.  462,  44  S.  W.  911,  upholding  validity  of  deed 
binding  grantor  not  to  permit  running  of  saloon  in  same  block  for  five  years. 

Cited  in  footnotes  to  Kramer  v.  Old,  34  L.  R.  A.  389,  which  sustains  contract 
restricting  seller  from  en«^-\ging  in  milling  business  in  vicinity  of  certain  city; 
Clark  V.  Needham,  51  L.  R.  A.  785,  which  holds  void,  lease  of  manufacturing 
machinery  with  agreement  against  lessor  engaging  in  business  for  five  years; 
Bancroft  v.  Union  Embossing  Co.  64  L.  R.  A.  298,  which  sustains  contract  by 
one  selling  right  to  manufacture  and  sell  machine  invented  by  him  not  to  make, 
or  transfer  to  others  right  to  make,  such  machines. 

Recognition   or  exclniilon   of  foreign   corporatSonn. 

Cited  in  note  (24  L.  R.  A.  292)  on  recognition  or  exclusion  of  foreign  corpo- 
rations. 

23  L.  R.  A.  642,  YOUNG  v.  YOUNG,  89  Va.  675,  17  S.  E.  470. 
Contingent  and  expectant  Interentw  in  property. 

Cited  in  Methodist-Protestant  Church  v.  Young,  130  N.  C.  13,  40  S.  E.  691, 
holding  testator  and  daughter  without  interest  in  land  so  that  it  could  be  willed 
at  their  death,  where  church  had  received  the  fee  subject  to  condition  which 
was  not  broken  until  after  their  death;  Perrigo  v.  Milwaukee,  92  Wis,  242,  G.> 
N.  W.  1025,  holding  expectancy  of  payment  of  balance  of  purchase  price  of  land 
sold  city  not  taxable;  Ilowbert  v.  Cauthorn,  100  Va.  658,  42  S.  E.  683,  holding 
contingent  remainder  not  subject  to  attachment  for  debt;  Nichols  v.  Guthrie,  109 
Tonn.  541,  73  S.  W.   107,  and  Taylor  v.  Taylor,   118  Iowa,  416,  92  N.  W.  71 
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holding  contingent  interest  in  land  not  subject  to  levy  and  sale  under  execution, 
and  referring  particularly  to  annotation  in  23  L.  R.  A.  642;  McDonald  v.  Bayard 
Sav.  Bank,  123  Iowa,  418,  98  N.  W.  1025,  holding,  under  statute,  that  contin- 
gent interest  in  estate  may  be  conveyed  by  deed. 

Cited  in  footnotes  to  Chase  v.  York  County  Sav.  Bank,  32  L.  R.  A.  785,  which 
holds   interest  in  trust  for  division  of  proceeds  of  :tles  not  subject  to  levy;^ 
Hardy  v.  Ounn,  45  L.  R.  A.  804,  which  holds  homestead  not  subject  to  execution 
on  judgment  for  use  and  occupation  of  other  land. 

Cited  in  note  (32  L.  R.  A.  595)  on  validity  of  transaction  between  heir  and 
ancestor,  relating  to  former's  expectancy. 

23  L.  R.  A.  660,  O'CONNOR  v.  WALTER,  37  Neb.  267,  40  Am.  St.  Rep.  486, 

50  N.  W.  867. 
Evasion  of  exemption  laivs  of  debtor's  domldl. 

Cited  in  Singer  Mfg.  Co.  v.  Fleming,  39  Neb.  691,  23  L.  R.  A.  214,  42  Am. 
St.  Rep.  613,  58  N.  W.  226,  holding  wages  due  citizens  of  Nebraska,  garnished 
in  foreign  state,  recoverable  under  statute;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Sturm, 
174  U.  S.  718,  43  L.  ed.  1147,  19  Sup.  Ct.  Rep.  797,  holding  that  full  faith  should 
be  given  garnishment  proceedings  begun   in  courts  of  foreign  states. 

Cited  in  notes  (36  L.  R.  A.  582)  on  debtor's  riglit  of  action  against  creditor 
for  collecting  debt  in  another  jurisdiction  in  evasion  of  exemption  laws  of  their 
domicil;  (47  L.  R.  A.  134)  on  effect  of  judgment  against  garnishee  to  merge  or 
satisfy  liability  of  principal  debtor. 

23  L.  R.  A.  652,  FIDELITY  &  D.  CO.  v.  HAINES,  78  Md.  454,  28  Atl.  393. 
Statutes  reqnlrlnBT  trniiteeii  to  llle  bonds. 

Cited  in  Talbott  v.  Leatherbury,  92  Md.  169,  48  Atl.  733,  holding  deed  to  hold 
until  given  time  and  convey  to  cestuis  que  trustSy  with  incidental  power  of 
sale,  not  within  statute  requiring  trustee  to  file  bond;  Keane  v.  Chamberlain, 
14  App.  D.  C.  107,  holding  passing  of  title  to  land  in  foreign  state  to  assignee 
subject  to  statute  requiring  filing  of  approved  bond. 

Distinguished  in  Moore  v.  Land  Title  &  T.  Co.  82  Md.  290,  33  Atl.  641,  hold- 
ing statute  requiring  general  assignee  to  file  approved  bond  not  applicable  to 
nonresident  conveying  personal  property  in  state. 

23  L.  R.  A.  054,  CHICAGO  &  N.  W.  R.  CO.  v.  PRESCOTT,  8  C.  C.  A.  109,  19 

U.  S.  App.  291,  69  Fed.  237. 
Proximate  cause  of  Injury. 

Cited  in  footnote  to  Shields  v.  Louisville  &  N.  R.  Co.  27  L.  R.  A.  680,  which 
holds  obstruction  of  highway  by  excursion  train  not  proximate  cause  of  injury 
to  travelers  on  highway  by  passenger's  misconduct. 

Duty   of    traveler   to   look   at    railroad    crossluKS. 

Cited  in  footnotes  to  Western  &  A.  R.  Co.  v.  Ferguson,  64  L.  R.  A.  803,  which 
holds  that  failure  to  look  when  within  30  feet  of  track  does  not  prevent  recov- 
ery; Keenan  v.  Union  Traction  Co.  58  L.  R.  A.  217,  which  holds  failure  to  look 
for  train  when  within  35  feet  of  track,  negligence. 

Questions  for  Jury. 

Cited  in  Lundeen  v.  Livingston  Electric  Light  Co.  17  Mont.  37,  41  Pac.  995 
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holding  question  whether  post  and  guy  wire  obstruct  use  of  street,  for  jury; 
Laible  v.  New  York  C.  &  H.  R.  R.  Co.  13  App.  Div.  580,  43  N.  Y.  Supp.  1003, 
holding  question  whether  carriers  negligently  obstructed  highway  and  exer- 
cised due  care  in  operation  of  trains,  for  jury. 

Knoivledflre  of  defect  an  proof  of  contributory  negrllsrence. 

Cited  in  footnote  to  Wlieat  v.  St.  Louis,  64  L.  R.  A.  292,  which  holds  recovery 
for  injury  due  to  overturning  of  wagon  by  driving  on  manhole  projecting  above 
surface  of  street,   prevented   by   knowledge   of  injured  person   of  its  existence. 

23  L.  R.  A.  658,  HICKMAN  v.  KANSAS,  120  Mo.  110,  42  Am.  St.  Rep.  084,  25 

S.  W.  225. 
Self-execntinBT  constitutional  provlnlons. 

Cited  in  State  v.  Kyle,  166  Mo.  302,  56  L.  R,  A.  120,  footnote  p.  115,  65  S. 
W.  763,  holding  self-operating,  constitutional  amendment  for  criminal  proseca- 
tion  by  indictment  or  information  only. 

Cited  in  footnotes  to  Anderson  v.  Whatcom  County,  33  L.  R.  A.  137,  which 
holds  constitutional  provision  for  justices  of  peace  receiving  salary  instead  of 
fees,  self -executing;  Criswell  v.  Montana  C.  R.  Co.  33  L.  R.  A.  554,  which  holds 
act  imposing  liability  on  domestic  railroad  companies  for  fellow  servant's  neg- 
ligence abrogated  by  adopting  Constitution  prohibiting  special  privileges  to  foi^ 
eign  corporations;  Illinois  C.  R.  Co.  v.  Ihlenberg,  34  L.  R.  A.  393,  which  hold* 
constitutional  provision  that  employee's  knowledge  of  defect  shall  be  no  defense 
to  action  for  injury,  self -executing. 

Cuninlutlve  remedies. 

Cited  in  Smith  v.  St  Joseph,  122  Mo.  646,  27  S.  W.  344,  holding  failure  to 
appropriate  money  for  damages  to  abutting  owner  by  change  of  street  grade  as 
retjuired  by  statute,  no  defense  to  action  therefor;  Markowitz  v.  Kansas  City, 
125  Mo.  489,  46  Am.  St.  Rep.  498,  28  S,  VV.  642,  holding  statutory  remedy  to 
ascertain  damages  by  reason  of  changed  street  grade  not  exclusive;  MacMurray- 
Judgc  Architectural  Iron  Co.  v.  St.  Louis,  138  Mo.  618,  39  S.  VV.  467,  holding 
damages  not  recoverable  in  injunction  proceeding  restraining  city  from  chang- 
ing grade  of  street;  People's  R.  Co.  v.  Grand  Avenue  R.  Co.  149  Mo.  253,  50 
S.  W.  829,  holding  statutory  remedy,  if  adequate,  must  be  pursued,  where  new 
duty  or  cause  of  action  is  created  by  such  statute;  Bowles  v.  Abrahams,  65 
Mo.  App.  13,  holding  statutory  remedy  for  damage  by  animals  running  at  large 
not  exclusive;  Walker  v.  Sedalia,  74  Mo.  App.  74,  upholding  common-law  riglit 
of  action,  independent  of  statute,  for  damages  to  abutting  owner  by  change  of 
street  grade;  Johnson  v.  Johnson,  72  Mo.  App.  390,  holding  heirs  not  prevented 
from  objecting  to  final  settlement  of  administrator's  accounts  bec.iuse  of  cumu- 
lative remedy  on  bond;  St.  Louis  v.  HoUrah,  175  Mo.  85,  74  S.  W.  996,  holding 
common-law  action  for  necessaries  furnished  lunatic  not  taken  away  by  statute 
providing  for  presenting  such  claims  to  probate  court;  Walsh  v.  Association  of 
Master  Plumbers,  97  Mo.  App.  295,  71  S.  W.  455,  holding  prior  remedy  not  takei. 
away  by  statute  providing  additional  remedy  for  combinations  in  restraint  of 
trade. 
Takins  or  daniafli'lnsr  private  property  for  public  use. 

Cited  in  Ruekert  v.  Grand  Ave.  R.  Co.  163  Mo.  278,  63  S.  W.  814,  holding 
action  for  damages  for  laying  of  street  railway  not  maintainable  by  abutting 
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owner,  unless  specially  injured;  St.  Louis,  K.  k  N.  W.  R.  Co.  y.  Knapp-Stout  A 
Co.  Co.  160  Mo.  414,  61  S.  W.  300,  holding  rule  as  to  taking  of  property  for  pub- 
lic use  not  affected  by  addition  in  Constitution  of  words  "or  damaged;"  Waldron 
V.  Kansas  City,  69  Mo.  App.  52,  holding  failure  to  instruct  that  consequential 
damages  are  recoverable  only  for  material  change  of  grade,  immaterial  where 
evidence  showed  10-foot  cut;  Eachus  y.  Los  Angeles  Consol.  Electric  R.  Co.  103 
Cal.  621,  42  Am.  St.  Rep.  149,  37  Pac.  750,  holding  action  maintainable  by  abut- 
ting owner  against  railroad  for  damages  caused  by  excavation  in  street  in  front 
of  premises;  Paris  Fountain  Water  Co.  v.  Greenville,  53  S.  C.  89,  30  S.  E.  699, 
holding  damages  recoverable  by  water  company  for  change  of  grade  of  street; 
Blair  v.  Charleston,  43  W.  Va.  65,  35  L.  R.  A.  855,  footnote  p.  852,  64  Am.  St. 
Rep.  837,  26  S.  E.  341,  sustaining  right  of  purchaser  after  paper  grade  line 
established  to  recover  damages  for  change  of  grade;  Less  v.  Butte,  28  Mont.  32, 
61  L.  R.  A.  603,  footnote  p.  601,  98  Am.  St.  Rep.  545,  72  Pac.  140,  requiring 
compensation  for  injury  to  abutting  property  by  original  establishment  of  street 
^rade;  Barfield  v.  Gleason,  111  Ky.  521,  63  S.  VV.  964,  holding  ordinance  for  street 
improvement  not  void  because  of  failure  to  provide  for  compensation  for  in- 
jury to  abutting  property. 

Cited  in  footnotes  to  Ressegieu  v.  Sioux  City,  28  L.  R.  A.  389,  which  upholds 
right  to  recover  for  injury  to  building  by  change  of  street  grade,  established  by 
ordinance  only;  Searle  v.  Lead,  39  L.  R.  A.  345,  which  denies  right  to  grade 
street  in  front  of  premises  without  making  compensation. 

Interference  vrltli  vented  rlsbtn. 

Cited  in  Westport  v.  Mulholland,  159  Mo.  97,  53  L.  R.  A.  444,  60  S.  W.  77, 
Reversing  84  Mo.  App.  322,  holding  railroad  taken  into  city  on  extension  of 
limits  of  municipality  not  exempt  from  municipal  police  regulation. 

Rule  as  to  dedaotlon  of  *'benellts." 

Cited  in  Cole  v.  St.  Louis,  132  Mo.  040,  34  S.  W.  409,  holding  general  benefits 
not  deductible  from  damages  to  property  by  change  of  street  grade;  Hook  v. 
Chicago  &  A.  R.  Co.  133  Mo.  321,  34  S.  \V.  549,  holding  that  greater  convenience 
of  access  of  people  to  other  local  road  leading  to  railroad  station  does  not  show 
peculiar  benefit  to  company  from  opening  of  highway  over  its  track;  St.  Louis, 
0.  H.  &  C.  R.  Co.  V.  Fowler,  142  Mo.  680,  44  S.  W.  771,  holding  switching  privi- 
leges which  railroad  is  bound  by  statute  to  provide  to  be  special  benefits;  Kent 
V.  St.  Joseph,  72  Mo.  App.  44,  holding  proper,  instruction  that  deductible  bene- 
fits are  such  aa  especially  inured  to  plaintiff's  property;  Clay  v.  Board,  85  Mo. 
App.  242,  holding  substantial  damages,  less  special  benefits,  recoverable  against 
city  officers  chan<^ing  street  grade  without  ordinance  therefor;  Pochila  v.  Cal- 
vert, W.  &  B.  Valley  R.  Co.  31  Tex.  Civ.  App.  400,  72  S.  W.  255,  holding  that 
benefits  not  peculiar  to  specific  property  cannot  be  deducted  from  damages 
caused  by  excavating  for  right  of  way. 

Cited  in  footnotes  to  Schroeder  v.  Joliet,  52  L.  R.  A.  634,  which  authorizes 
consideration  of  benefit  from  improvement  in  assessing  damages  from  cutting 
down  street;  Beveridge  v.  Lewis,  59  L.  R.  A.  581,  which  denies  right  to  deduct 
benefits  from  damages  in  exercise  of  eminent  domain  by  individual. 

Meaaure  of  damaves.  » 

Cited  in  Slattery  v.  St.  Louis,  120  Mo.  188,  25  S.  W.  521,  holding  as  meas- 
ure of  damages  caused  by  building  of  bridge,  difference  in  value  of  property 
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before  and  after  injury;  Kansas  City  &  N.  Connecting  R.  Co.  v.  Shoemaker,  160 
Mo.  434,  61  S.  W.  205,  holding  failure  to  instruct  that  damage  not  difference 
between  market  value  of  land  before  and  after  taking  not  error;  Hampton  t. 
Kansas  City,  74  Mo.  App.  134,  holding  measure  of  damages  for  injury  to  abut- 
ting owner  by  change  of  street  grade,  to  be  injury  at  that  time;  McElroy  v. 
Kansas  City  &  I.  Air  Line,  172  Mo.  556,  72  S.  W.  913,  holding  measure  of  dam 
^ges  for  taking  of  land  for  right  of  way  to  be  value  of  land  taken,  and  damage 
to  remainder,  less  benefits. 

23  L.  R.  A.  665,  VAN  MATRE  v.  SAXKEY,  148  III.  536,  36  N.  E.  628. 

Rffect  of  foreiffii  wtatntes  and  JndfeiuentM. 

Cited  in  Firemen's  Ins.  Co.  v.  Thompson,  155  111.  209,  46  Am.  St.  Rep.  3S5- 
40  N.  E.  488,  holding  judgment  of  foreign  state  on  question  of  jurisdiction  can 
not  be  attacked  for  fraud;  binding  in  sister  state;  Bell  v.  Farwell,  176  111.  495. 
42  L.  R.  A.  807,  68  Am.  St.  Rep.  194,  54  N.  E.  346,  holding  construction  given 
foreign  statutes  by  foreign  courts  binding  in  sUter  state;  Fred  Miller  Brewing 
Co.  V.  Capital  Ins.  Co.  Ill  Iowa,  599,  82  Am.  St.  Rep.  529,  82  N,  W.  1023,  hold- 
ing default  judgment  in  compliance  with  Wisconsin  statutes  binding  elsewhere: 
Schmaltz  v.  York  Mfg.  Co.  204  Pa.  18,  59  L.  R.  A.  914,  93  Am.  St.  Rep.  7S2. 
53  Atl.  522,  holding  construction  of  statute  by  lower  courts  of  state  of  enact- 
ment not  binding  in  sister  state;  Wanamaker  v.  Poorbaugh,  91  111.  App.  561, 
holding  that  foreign  statutes  must  be  strictly  complied  with  w'here  constructive 
service  in  foreign  state  is  relied  on;  Schmaltz  v.  York  Mfg.  Co.  204  Pa.  18,  59 
L.  R.  A.  914,  93  Am.  St.  Rep.  782,  53  Atl.  522,  holding  that  construction  of 
statute  of  state  by  its  highest  tribunal  will  ordinarily  be  received  as  conchhsive 
by  courts  of  other  states. 

Attack  upon  conrt'ii  Jiirlwdlction. 

Cited  in  Swift  v.  Yanaway,  153  111.  203,  38  N.  E.  589,  holding  finding  of  court 
of  general  jurisdiction  as  to  its  jurisdiction  not  assailable  by  evidence  outside 
record  in  collateral  proceeding;  Maher  v.  Title  Guarantee  &  T.  Co.  95  III.  App. 
373,  holding  mere  irregularities  of  procedure  not  ground  for  interference  with 
judgment  in  equity;  Parsons  v.  Parsons,  101  Wis.  80,  70  Am.  St.  Rep.  894,  77 
N.  W.  147,  holding  insufficiency  of  proof  in  adoption  proceedings  not  jurisdic- 
tional error. 

StatvH  and  rlgrlits  of  adopted  children. 

Cited  in  Melvin  v.  Martin,  18  R.  I.  651,  30  Atl.  467,  holding  status  of  adopted 
child  determinable  by  law  of  domicil;  Gray  v.  Holmes,  57  Kan.  220,  33  L.  R.  A. 
208,  footnote  p.  207,  45  Pac.  596,  sustaining  right  of  inheritance  of  child  adopted 
in  sister  state;  Bray  v.  Miles,  23  Ind.  App.  465,  55  N.  E.  446  (dissenting  opin- 
ion), majority  holding  adopted  child  of  deceased  daughter  entitled  to  take  un- 
der bequest  to  testator's  children  with  provision  that  share  of  any  deceased 
child  should  go  to  her  children;  Re  McKeag,  141  Cal.  411,  74  Pac.  1039,  holding 
adoption  proceedings  not  subject  to  collateral  attack  for  mere  irregularities. 

Cited  in  footnotes  to  Hartwell  v.  Tefft,  34  L.  R.  A.  500,  which  holds  adopted 
child  "lawful  issue"  within  meaning  of  will;  Clarkson  v.  Hatton,  39  L.  R.  A. 
748,  which  holds  adopted  child  not  within  statute  giving  remainder  to  children 
or  heirs  of  life  tenant;  Butterfield  v.  Sawyer,  52  L.  R.  A.  75,  which  holds  adopted 
child  within  deed   to  woman   for  life,   with    remainder  to  her  "child,"   if  any, 
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otherwise  to  her  "heira  generally;"  Glascott  v.  Bragg,  56  L.  R.  A.  258,  which 
holds  will  in  favor  of  third  person  revoked  by  marriage  and  adoption  of  eliild. 
Distinguished  in  New  York  Life  Ins.  &  T.  Co.  v.  Viele,  161  N.  Y.  18,  76  Am. 
St.  Rep.  238,  55  N.  £.  311,  holding  adopted  child  not  entitled  to  take  under 
bequest  to  **lawful  issue"  of  daughter,  where  testatrix  intended  property  to  go 
to  descendants. 

AAdavltM  in  tax  proeeedlngrii* 

Cited  in  Hammond  v.  Carter,  155  111.  591,  40  N.  E.  1019,  holding  statutory 
affidavit  of  "diligent  inquiry"  not  required  to  specify  particular  persons  to  whom 
inquiry  was  made;  Sullivan  v.  Eddy,  164  III.  397,  45  N.  E.  837,  holding  exclu- 
sion of  tax  proceedings  and  deeils  to  show  title  not  reversible  error  in  eject- 
ment action,  where  affidavits  required  by  revenue  law,  upon  which  deeds  were 
issued,  were  defective;  Glos  v.  Boettcher,  193  111.  536,  61  N.  E.  1017,  holding 
void,  affidavit  of  "diligent  inquiry"   in  specified  county  only. 


23  L.  R.  A.  674,  WATTS  v.  NORFOLK  &  W.  R.  CO.  39  W.  Va.  196,  45  Am.  St. 

Rep.  894,  19  S.  E.  521. 
Orant  or  release  of  rlgrht  of  ivny. 

Cited  in  Xunnamaker  v.  Columbia  Water  Power  Co.  47  S.  C.  487,  34  L.  R.  A. 
222,  58  Am.  St.  Rep.  905.  25  S.  E.  751,  holding  damages  which  would  hav?  been 
obtainable  on  condemnation  of  right  of  way,  conclusively  prcsimied  to  be  in- 
cluded in  purchase  price;  Uhl  v.  Ohio  River  R.  Co.  51  W.  Va.  Ill,  41  S.  E.  340 
(dissenting  opinion),  majority  holding  grant  of  right  of  way,  taken  alone,  passes 
easement  only. 

Cited  in  footnote  to  Fremont,  E.  &  M.  Valley  R.  Co.  v.  Harlin,  30  L.  H  A. 
417,  which  holds  damage  by  negligent  construction  of  railroad  ditches  not  in- 
cluded in  release  of  damages  from  **construction,  building,  or  use"  of  railroad. 

Intermittent  and  perntanent  Injnrles. 

Cited  in  Henry  v.  Ohio  River  R.  Co.  40  W.  Va.  243,  21  S.  E.  863,  holding  nui- 
sance caused  by  closing  culvert,  causing  overflow,  not  permanent  but  recurring 
injury;  Guinn  v.  Ohio  River  R.  Co.  40  W.  Va.  154,  76  Am.  St.  Rep.  806,  33  S.  E. 
87,  holding  injury  to  abutting  owner  by  construction  of  railroad  in  street,  orig- 
inal and  permanent;  Ohio  River  R.  Co.  v.  Johnson,  50  W.  Va.  505,  40  S.  E,  407, 
upholding  second  action  for  damages  to  gravel  bank  by  washing  away,  due  to  con- 
struction of  railroad;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  King,  23  Ind.  App.  577, 
55  N.  E.  875,  holding  injury  caused  plaintiff's  property  by  dumping  offensive  ma- 
terial into  pond  not  permanent;  Western  U.  Teleg.  Co.  v.  Morris,  28  C.  C.  A.  58, 
65  U.  S.  App.  211,  83  Fed.  995,  holding  evidence  in  action  for  damages  from  sur- 
gical operation  insufficient  to  warrant  consideration  of  probability  of  permanent 
impairment  of  health;  Rowe  v.  Shenandoah  Pulp  Co.  42  W.  Va.  560,  57  Am.  St. 
Rep.  870,  26  S.  E.  320  (dissenting  opinion  by  Bannon,  J.),  who  holds  overflowing 
of  land  by  building  of  permanent  dam  to  be  permanent  injury;  Ridley  v.  Sea- 
board &  R.  R.  Co.  118  N.  C.  1007,  32  L.  R.  A.  711,  fodtnote  p.  708,  24  S.  E.  730, 
authorizing  recovery  in  single  action  of  present  and  future  damages  from  insuffi- 
cient passageway  in  railroad  embankment;  Hollenbeck  v.  Marion,  116  Iowa,  79, 
89  N.  W.  210,  raising,  but  not  deciding,  question  whether  recovery  in  action  for 
damages  for  pollution  of  stream  by  sewage  would  bar  another  action. 

Cited  in  footnotes  to  Doran  v.  Seattle,  54  L.  R.  A.  532,  which  authorizes  recov- 
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ery  for  damages  from  continuing  nuisance  accruing  within  statutory  period,  re- 
gardless of  time  nuisance  has  existed;  Church  of  Holy  Communion  v.  Paterson 
Extension  R.  Co.  55  L.  R.  A.  81,  which  holds  that  receipt  given  in  satisfaction  for 
past  damages,  railroad  agreeing  to  build  retaining  wall  to  prevent  further  dam- 
ages, does  not  include  future  injuries  due  to  insufficiency  of  retaining  wall. 

"Way  of  neceuilty. 

Distinguished  in  Uhl  v.  Ohio  River  R.  Co.  47  W.  Va.  63,  34  S.  E.  934,  holding 
way  of  necessity  implied  to  pipe  to  residence,  natural  gas  discovered  after  grant 
of  right  of  way  in  fee  to  railroad. 

Damaareii. 

Cited  in  Douglass  v.  Ohio  River  R.  Co.  61  W.  Va.  528,  41  S.  E.  911,  holding  that 
plaintiff  must  furnish  jury  tangible  data  for  determining  actual  damages  in  order 
to  recover  for  breach  of  covenant  by  carrier  to  fence. 

Obatractlon  of  floatable  and  navlflrable  streantfl. 

Cited  in  State  v.  Elk  Island  Boom  Co.  41  W.  Va.  799,  24  S.  E.  590,  affirming 
conviction  of  boom  company  for  unreasonably  obstructing  floatable  stream;  Leitz- 
sey  V.  Columbia  Water  Power  Co.  47  S.  C.  484,  34  L.  R.  A.  222,  25  S.  E.  744, 
holding  complaint  for  damages  for  maintenance  of  dam  authorized  by  law,  de- 
murrable for  failure  to  allege  negligence. 

Cited  in  notes  (59  L.  R.  A.  51)  on  right  to  obstruct  or  destroy  rights  of  nav- 
igation; (64  L.  R.  A.  984)  on  liability  for  injuries  caused  by  attempted  exercise 
of  rights  of  navigation. 

Removal  of  rock  by  blaatlnff. 

Cited  in  Cary  v.  Morrison,  65  L.  R.  A.  663,  129  Fed.  180,  holding  blasting  by- 
dynamite  and  gun  powder  reasonable  method  of  removing  rocks  in  bringing  rail- 
road to  grade. 

23  L.  R.  A.  681,  REITER  v.  STATE,  51  Ohio  St.  74,  36  N.  E.  943. 
Public  ofltcea  antl  vacancies  tbereln. 

Cited  in  State  ex  rel.  Atty.  Gen.  v.  Thompson,  9  Ohio  C.  C.  166,  holding  vacancy 
created  in  office  of  county  recorder  by  act  postponing  beginning  of  successor's 
term. 

Cited  in  note  (24  L.  R.  A.  494)  on  compelling  citizen  to  accept  office. 

23  L.  R.  A.  685,  STATE,  AVIS,  PROSECUTOR,  v.  VINELAND,  56  N.  J.  L.  474, 

28  Atl.  1039. 
Municipal  control  of  blarbvrays. 

Cited  in  State,  Tallon,  Prosecutor,  v.  Hoboken,  69  N.  J.  L.  393,  36  Atl.  693. 
holding  subsequently  purchasing  lot  owners  bound  by  reservation  of  right  to  lay 
tracks  in  streets,  in  dedication  to  municipality. 

Cited  in  footnotes  to  Carmel  v.  Shaw,  27  L.  R.  A.  580,  which  holds  city  has 
completed  control  over  shade  trees  in  public  street;  Bradley  v.  Southern  New  Eng- 
land Teleph.  Co.  32  L.  R.  A.  280,  which  denies  power  of  selectmen  to  cut  and 
trim  trees  overhanging  highway,  without  owner's  consent;  Vanderhurst  v. 
Tholcke,  35  L.  R.  A.  267,  which  holds  determination  of  city  council  that  trees  on 
sidewalk  are  obstruction,  conclusive;  Wyant  v.  Central  Teleph.  Co.  47  L.  R.  A. 
497,  which  sustains  telephone  company's  right  to  do  necessary  trimming  of  trees 
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in  highway  without  giving  owner  opportunity  to  do  so;  Stretch  v.  Gassopolis,  51 
L.  K.  A.  345,  which  denies  right  to  remove  shade  trees  from  street  without  notice 
to  abutter;  Miller  v.  Detroit,  Y.  &  A.  A.  R.  Co.  51  L.  R.  A.  966,  which  sustains 
street  railway  company's  right  to  remove  obstructing  shade  trees  without  com- 
pensation to  abutter. 

Cited  in  notes  (36  L.  R.  A.  696)  on  power  of  municipal  corporations  to  define, 
prevent,  and  abate  nuisances;  (39  L.  R.  A.  670)  on  municipal  power  over  nui- 
sances affecting  highways  and  waters. 

23  L.  R.  A.  687,  DUN  v.  CITY  NAT.  BANK,  7  C.  C.  A.  152,  14  U.  S.  App.  695, 

58  Fed.  174. 
friability  for  default  of  asent. 

Cited  in  Irwin  v.  Reeves  Pulley  Co.  20  Ind.  App.  110,  48  N.  E.  601  (dissenting 
opinion),  majority  holding  bank  not  liable  for  default  of  correspondent  selected 
with  due  care. 

liiability  of  sabaarent  to  principal. 

Cited  in  footnote  to  Milton  v.  Johnson,  47  L.  R.  A.  629,  which  holds  subagent 
applying  proceeds  of  debt  collected,  to  payment  of  claim  due  him  from  principal 
agent,  liable  to  principal  therefor. 

23  L.  R.  A.  693,  MULLEN  v.  OWOSSO,  100  Mich.  103,  43  Am.  St.  Rep.  436,  68 

N.  W.  663. 
Imputable  neslivence. 

Cited  in  Fye  v.  Chapin,  121  Mich.  679,  80  N.  W.  797,  holding  negligence  of 
parents  in  admitting  dog  to  house  not  imputable  to  child  injured  by  it;  Hartley 
State  Bank  v.  McCorkell,  91  Iowa,  660,  60  N.  W.  197,  holding  question  whether 
driver's  negligence  was  imputable  to  plaintiff  properly  submitted  to  jury  on  con- 
flicting evidence. 

Cited  in  footnote  to  Koplitz  v.  St.  Paul,  68  L.  R.  A.  74,  which  holds  negli- 
gence of  omnibus  driver  not  imputable  to  member  of  picnic  party  carried. 

Nearliff^nce  of  peraon  ridinar  ivritb  anotber. 

Cited  in  footnotes  to  Howe  v.  Minneapolis,  St.  P.  &.  S.  Ste.  M.  R.  Co.  30  L.  R. 
A.  684,  which  holds  negligence  of  one  riding  with  another  when  injured  at  rail- 
road crossing,  que^ion  for  jury;  Illinois  C.  R.  Co.  v.  McLeod,  52  L.  R.  A.  954, 
which  holds  hirer  of  driver  -and  team  bound  to  check  driver's  attempt  to  cross 
track  without  stopping  and  listening  for  train. 

23  L.  R.  A.  696,  AMERICAN  SUNDAY  SCHOOL  UNION  v.  TAYLOR,  161  Pa. 

307,  29  Atl.  26. 
Property  exempt  front  taxation.  • 

Cited  in  Pennsylvania  Hospital  v.  Delaware  County,  169  Pa.  308,  36  W.  N.  C. 
647,  32  Atl.  456,  holding  real  estate  used  for  benefit  of  charitable  hospital,  ex- 
empt; Sisters  of -St.  Francis  ^  Delaware  County,  7  Del.  Co.  Rep.  220,  holding  farm 
lands  used  for  benefit  of  charitable  corporation,  not  exempt;  Re  Historical  Soc. 
13  Montg.  Co.  L.  Rep.  207,  holding  real  estate  of  charitable  historical  society, 
excliisively  used  for  purposes  of  the  organization,  exempt;  Re  Blair  County,  8 
Pa.  Dist.  R.  42,  holding  land  leased  by  county  commissioners  for  purposes  of  in- 
dustrial home  for  poor  children,  not  exempt;  Yale  University  v.  New  Haven,  71 
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Conn.  329,  43  L.  R.  A.  494,  42  Atl.  87,  holding  college  dormitories  exempt:  Sis- 
ters of  Peace  v.  Westervcit,  64  N.  J.  L.  513,  45  Atl.  788,  and  Parker  v.  Quinn,  23 
Utah,  341,  64  Pac.  961,  holding  rented  property  of  charitable  organization  not 
exempt;  Lancaster  County  v.  Warfel,  19  Lane.  L.  Rev.  79,  holding  land  de\i^d 
to  trustees  for  indigent  women,  and  held  for  sale,  unused  and  unoccupied,  not 
exempt. 

Cited  in  footnotes  to  Fitterer  v.  Crawford,  50  L.  R.  A.  191,  which  denies  exemp- 
tion of  Masonic  lodge  building,  first  and  second  stories  of  which  are  rented  to  pay 
debt  and  current  expenses  of  lodge;  Young  Men's  Christian  Asso.  v.  Douglas 
County,  52  L.  R.  A.  123,  which  denies  exemption  to  part  of  Y.  M,  C.  A.  building 
rented  for  business  purposes;  Protestant  Episcopal  Church  v.  Prioleau.  57  L.  R. 
A.  606,  which  holds  exempt,  church  parsonage  rented,  the  rent  being  used  to  pro- 
cure other  residence  for  parson. 

23  L.  R.  A.  699,  ATIY.  GEN.  ex  rel  RICH  v.  JOCHIM,  99  Mich.  358,  41  Am.  St 
Rep.  606,  58  X.  VV.  6n. 

Followed  without  comment  in  Atty.  Gen.  ex  rel.  Rich  v.  Berry,  99  Mich.  379,  53 
N.  W.  617,  and  Atty.  Gen.  ex  rel.  Rich  v.  Ilambitzer,  99  Mich.  380,  58  N.  W.  617. 

Leig-lHlatlTe  pow^ru  and  due  prooeiis  of  lavr. 

Cited  in  Osborn  v.  Charlevoix  Circuit  Judge,  114  Mich.  666,  72  N.  W.  982,  up- 
holding act  authorizing  seizure  and  destruction  of  nets  used  in  illegal  fishing; 
Detroit  Citizens'  Street  R.  Co.  v.  Detroit,  125  Mich.  709,  84  Am.  St.  Rep.  589,  85 
N.  W.  96,  holding  city  council  not  obliged  to  notify  corporation  objecting  to  as- 
sessment, which  has  been  heard  before  its  coniniittee,  to  attend  when  it  sits  on 
appeal;  Atty.  Gen.  v.  Sullivan,  163  Mass.  451,  28  L.  R.  A.  457,  40  X.  E.  843» 
holding  president  of  common  council  in  trial  of  title  to  office,  without  right  of 
jury;  Wilkinson  v.  Police  Commrs.  107  Mich.  397,  65  N.  W.  668.  upholding  right 
to  mandamus  police  conmiissioners  to  reinstate  wrongfully  dismissed  police  offi- 
cer; People  ex  rel.  Mitchell  v.  Sturges,  21  Misc.  607,  47  N.  Y.  Supp.  999,  uphold- 
ing power  of  legislature  to  shorten  term  of  village  president;  Moore  v.  Strickling, 
46  \V.  Va.  519,  50  L.  R.  A.  280,  footnote  p.  279,  33  S.  E.  274,  holding  public  office 
not  property  within  constitutional  provision  for  due  process  of  law;  Pratt  v. 
Police  &  Fire  Comrs.  15  Utah,  12,  49  Pac.  747,  holding  summary  dismissal  of 
chief  of  police  by  police  and  fire  commissioners  void;  Taylor  v.  Beckham,  178  U. 
S.  577,  44  L.  ed.  1200,  20  Sup.  Ct.  Rep.  800,  holding  public  office  not  title,  right, 
privilege,  or  immunity  secured  by  Constitution  of  I'nited  States:  The  Judges* 
Cases,  102  Tenn.  035,  46  L.  R.  A.  598,  53  S.  W.  134  (dissenting  opinion  by  Snod- 
grass,  Ch.  J.),  who  holds  legislature  without  power  wholly  to  deprive  constitu- 
tional judges  of  jurisdiction  and  territory;  Adsit  v.  Smith,  129  Mich.  9,  88  X. 
W.  65,  upholding  power  of  supervisors  fixing  additional  compensation  of  judges^ 
under  statute,  to  revoke  same;  Mial  v.  Ellington  (State  ex  rel.  Mial  v.  Elling- 
ton), 134  X.  C.  149,  65  L.  R.  A.  704,  46  S.  E.  901,  holding  that  public  officer  ap- 
pointed by  legislature  has  no  vested  interest  in  office,  of  which  legislature  may 
not  deprive  him;  People  v.  Di^troit  United  R.  Co.  (Mich.)  63  L.  R.  A.  750,  97  X. 
W.  36,  holding  ordinance  requiring  equipment  of  street  cars  with  air  brakes  not 
invalid  as  taking  of  property  without  due  process  of  law. 
Who  nre  public  olllcerN. 

Cited  in  Lyons  v.  Rutland  R.  Co.  74  Vt.  19,  51  Atl.  1059,  holding  railroad 
company  operating  railroad  not  "public  officer." 
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23  L.  R  A.  707,  DRUMMOND  v.  CRANE,  159  Mass.  577,  38  Am.  St.  Rep.  460, 
35  N.  E.  90. 

CoDMtraetlon  of,  and  octlons  on,  contracts. 

Cited  in  Walsh  v.  Packard,  165  Mass.  192,  40  L.  R.  A.  345,  52  Am.  St.  Rep. 
508,  42  N.  E.  577,  upholding  right  of  administrator  to  sue  on  covenant  to  pay 
rent  to  intestate;  Edge  Moor  Bridge  Works  v.  Bristol  County,  170  Mass.  533,  49 
N.  E.  918,  holding  acceptance  of  bid  and  vote  to  avoid  contract  not  agreement  to 
enter  into  contract;  American  Lighting  Co.  v.  McCuen,  92  Md.  706,  48  Atl.  352, 
holding'  contract  made  by  acceptance  of  bid  and  awarding  of  contract  for  street 
lighting;  Brown  v.  Cushman,  173  Mass.  370,  63  N.  E.  860,  holding  contract  of 
agency  terminated  by  death  of  principal;  Rotch  v.  French,  176  Mass.  3,  79  Am. 
St.  Rep.  292,  66  N.  E.  893,  holding  that  guaranty  to  deceased  of  stock  dividend 
did  not  ruji  to  executor;  Lydig  v.  Braman,  177  Mass.  221,  58  N,  E.  696,  uphold- 
ing right  of  trustee  of  bonds  to  maintain  action  for  damages  for  refusal  to  re- 
purchase same;  Wabasha  Electric  Co.  v.  Wymore,  60  Neb.  202,  82  N.  W.  626,  re- 
fusing injunction  to  restrain  city  from  discontinuance  of  certain  lights  con- 
tracted for. 

Cited  in  footnotes  to  Marvel  v.  Phillips,  26  L.  R.  A.  416,  which  holds  contract 
by  assignee  of  invention,  to  advance  funds  for  joint  benefit,  discharged  by  his 
death;  Hughes  v.  Gross,  32  L.  R.  A.  620,  which  holds  contract  of  employment 
by  firm  not  dissolved  by  death  of  member;  Gay  v.  Ward,  32  L.  R.  A.  818,  which 
holds  continuing  guaranty  revoked  by  notice  of  guarantor's  death;  Cox  v.  Mar- 
tin, 36  L.  R.  A.  800,  which  holds  executory  contract  requiring  peculiar  skill  or 
trust  terminated  by  death ;  Deweese  v.  Muff,  42  L.  R.  A,  789,  which  sustains 
payment  of  note  after  principal's  death  to  agent  having  it  in  possession,  indorsed 
for  collection;  Madden  v.  Jacobs,  50  L.  R.  A.  827,  which  holds  clerk's  employ- 
ment for  year  not  terminated  by  burning  of  property  and  dissolution  of  employ- 
ing firm. 

Cited  in  note  (29  L.  R.  A.  433)  on  sufficiency  of  contract  by  oSer  and  accept- 
ance without  execution  of  contemplated  formal  instrument. 

Heaanre  of  dn.nka,geu  for  breach  of  contract. 

Cited  in  Smith  v.  Brown,  164  Mass.  586,  42  N.  E.  101,  upholding  finding  of 
substantial  damages  for  breach  of  contract  not  to  engage  in  drug  business;  Cut- 
ter V.  Gillette,  163  Mass.  97,  39  N.  E.  1010,  upholding  right  of  wrongfully  dis- 
charged employee  to  recover  for  contract  period  subsequent  to  trial;  Grime  v. 
Borden,  166  Mass.  201,  44  N.  E.  216,  holding  substantial  damages  recoverable  by 
trustee  for  wife  on  breach  of  separation  agreement;  Farr  v.  Rouillard,  172  Mass. 
305,  52  N.  E.  443,  holding  damages  for  breach  of  common-law  bond  measurable 
by  interest  of  cestui  que  trust. 

Monlclpal  ivrater  supply. 

Cited  in  note  (61  L.  R.  A.  108)  on  establishment  and  regulation  of  municipal 
water  supply. 

23  L.  R.  A.  715,  WARD  v.  SOUTHERN  P.  CO.  25  Or.  433,  36  Pac.  166. 
Duty  of  carrier  to  llceniieeH. 

Cited  in  Young  v.  Clark,  16  Utah,  50,  50  Pac.  832,  holding  carrier  bound  to  use 
reasonable  care  to  prevent  injury  to  child  on  bridge  used  as  foot  crossing  by  pub- 
lic for  seventeen  years;  Mills  v.  New  York  C.  &  H.  R.  R.  Co.  5  App.  Div.  19,  39 
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N.  Y.  Siipp.  280,  holding  carrier  not  liable  for  injury  to  mail  clerk  hurt  while 
walking  under  coal  trestle;  Cahill  v.  Chicago,  M.  &  St.  P.  R,  Co.  20  C.  C.  A.  187, 
46  U.  S.  App.  85,  74  Fed.  288,  holding  permissive  use  of  crossing  by  several  thou- 
sands of  persons  daily  imposes  duty  upon  carrier  of  reasonable  precautions  to 
prevent  their  injury. 

Cited  in  footnotes  to  Pennsylvania  R.  Co.  v.  Hanimill,  24  L.  R.  A.  531,  which 
holds  duty  owed  to  *one  using  footway  alongside  railroad  bridge  in  accordance 
with  recognized  custom;  Ashworth  v.  Southern  R.  Co.  59  L.  R.  A.  502,  which 
holds  company  liable  for  injury  to  young  child  while  riding  on  running  board  of 
engine  according  to  known  custom  of  children. 

Distinguished  in  Cederson  v.  Oregon  R.  &  Nav.  Co.  38  Or.  359,  62  Pac.  637, 
holding  duty  of  active  vigilance  owed  by  carrier  to  licensee  by  invitation. 

"Duty  of  carrier  to  treapoMers. 

Cited  in  Rathbone  v.  Oregon  R.  Co.  40  Or.  227,  66  Pac.  909,  holding  carrier 
only  bound  to  use  reasonable  care  to  avoid  injury  to  trespasser  on  hand  car 
after  discovery;  Egan  v.  Montana  C.  R.  Co.  24  Mont.  574,  63  Pac.  831,  holding 
engineer  not  bound  to  keep  lookout  for  trespassers;  Schug  v.  Chicago,  M.  &  St. 
P.  R.  Co,  102  Wis.  522,  78  N.  W.  1090,  holding  carrier  running  train  at  high 
speed  not  liable  for  injury  to  boy  trespasser;  Bias  v.  Chesapeake  &  O.  R.  Co.  46 
W.  Va.  359,  33  S.  E.  240  (dissenting  opinion),  majority  holding  carrier  liable 
for  negligent  killing  of  trespasser. 

Cited  in  footnotes  to  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Tartt,  49  L.  R.  A.  99, 
which  denies  duty  towards  trespassers  on  track  before  discovery;  Becker  v.  Louis- 
ville &  N.  R.  Co.  53  L.  R.  A.  268,  which  requires  stopping  of  train  to  enable  tres- 
passer discovered  on  railroad  bridge  to  escape;  Schreiner  v.  Great  Northern  R. 
Co.  58  L.  R.  A.  76,  which  holds  that  persons  walking  on  tracks  for  their  own 
convenience  cannot  require  carrier  to  protect  them  from  apparent  dangers. 

Cited  in  notes  (25  L.  R.  A.  290)  on  duty  to  maintain  lookout  on  railroad 
train;  (25  L,  R.  A.  787)  on  care  required  of  railroad  companies  to  prevent  in- 
juring small  children  on  track. 

License  by  acquiescence. 

Cited  in  Ewing  v.  Rhea,  37  Or.  587,  52  L.  R.  A.  142,  82  Am.  St.  Rep.  783,  62 
Pac.  790,  holding  license  by  acquiescence  in  construction  of  ditch  revocable  at 
will;  Atchison,  T.  &  S.  F.  R,  Co.  v.  Potter,  64  Kan.  22,  56  L.  R.  A.  580,  foot- 
note p.  575,  67  Pac.  534,  defining  what  constitutes  license  to  cross  railroad  track 
at  place  other  than  public  crossing. 

liant  clear  cbance. 

Cited  in  note  (55  L.  R.  A.  458)  on  doctrine  of  last  clear  chance. 

23  L.  R.  A.  719,  TRABUE  v.  DWELLING  HOUSE  INS.  CO.  121  Mo.  75,  42  Am. 

St.  Rep.  523,  25  S.  W.  848. 
Chansre  of  interest  as  affecting  Insnrance  policy. 

Distinguished  in  Collings  v.  American  Cent.  Ins.  Co.  70  Mo.  App.  17,  holding 
deed  by  heirs  to  widow  for  life,  of  interest  in  ancestor's  homestead,  not  change  of 
title  avoiding  policy  to  widow  and  heirs. 

Entlk-e  and  divisible  contracts. 

Followed  in  Ilollawny  v.  Dwelling  House  Ins.  Co.  121  Mo.  88,  25  S.  W.  850, 
holding  policy  covering  real  estate  and  personal  property,  divisible;  Stephens  v. 
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German  Ins.  Co.  61  Mo.  App.  199,  Holding  insurance  on  contents  not  invalidated 
by  breach  of  warranty  as  to  building;  Fowler  v.  Phoenix  Ins.  Co.  35  Or.  567,  67 
Pac.  421,  nolding  entire  policy  avoided  by  false  swearing  as  to  pi'oof  of  loss  of 
part  of  it;  Southern  F.  Ins.  Co.  v.  Knight,  111  Ga.  634,  62  L.  R.  A.  74,  footnote 
p.  70,  78  Am.  St.  Rep.  216,  36  S.  E.  821,  holding  policy  on  different  classes  of 
property  for  premium  payable  in  gross  sum,  indivisible. 

Cited  in  footnote's  to  Agricultural  Ins.  Co.  v.  Hamilton,  30  L.  R.  A.  633,  which 
holds  insurance  on  personalty  as  well  as  on  building  avoided  by  nonoccupancy ; 
Dumas  v.  Northwestern  Nat.  Ins.  Co.  40  L.  R,  A.  368,  which  holds  entirely  void, 
for  breach  of  condition  as  to  part,  policy  for  certain  amount  on  furniture  as  a 
whole. 

Distinguished  in  Pettit  v.  American  Cent.  Ins.  Co.  69  Mo.  App.  321,  holding 
claims  for  burning  of  house  and  furniture  by  same  fire  under  same  policy,  con- 
stitute single  demand;  Huttig  Sash  &  Door  Co.  v.  M'Mahon,  81  Mo.  App.  447, 
holding  promissory  notes  illegal  in  part,  wholly  void. 

Pleadlngr* 

Distinguished  in  Rissler  v.  American  Cent.  Ins.  Co.  150  Mo.  373,  61  S.  W.  755, 
upholding  refusal  to  require  plaintiff  to  elect  on  which  cause  of  action  he  will 
rely  under  petition  alleging  loss,  by  one  fire,  of  two  classes  of  property  insured  in 
designated  amounts. 

2.1  L.  R,  A.  723,  GRANT  v.  STATE,  33  Fla.  291,  14  So.  757. 
Criminal  verdlctii  and  iientences. 

Cited  in  Jenkins  v.  State,  35  Fla.  835,  48  Am.  St.  Rep.  267,  18  So.  182,  holding 
verdict  in  case  involving  charge  of  murder,  of  guilty  as  charged,  with  recommen- 
dation of  one  defendant  to  mercy,  a  nullity;  State  v.  McCafTery,  16  Mont.  39,  40 
Pac.  63,  holding  plea  of  former  jeopardy  inadmissible  where  jury  in  former  trial 
did  not  return  verdict  as  required  by  Code. 

Cited  in  footnote  to  Hechter  v.  State,  66  L.  R.  A.  467,  which  holds  sealed  ver- 
dict of  guilty  on  some  counts  of  indictment  not  invalidated  by  adding  not  guilty 
as  to  others  before  recording. 

Cited  in  note  (45  L.  R.  A.  136)  on  effect  of  excessive  sentence. 

Chaner^  In  form  of  verdict. 

Cited  in  Bryant  v.  State,  34  Fla.  298,  16  So.  177,  holding  direction  of  court 
to  jury  to  substitute  for  words  "the  prisoner,"  the  name  of  defendant,  proper. 

23  L.  R.  A.  737,  EVANS  v.  JOHNSON,  39  W.  Va.  299,  45  Am.  St.  Rep.  912,  19 

S.  E.  623. 
Proceedlngrs  without  dne  notice. 

Cited  in  Goff  v.  Price,  42  W.  Va.  390,  26  S.  E.  287,  holding  that  judgment  on 
affirmative  matter  in  answer  cannot  be  taken  against  codefendant  without  service 
of  process  to  reply  to  such  answer;  South  Penn  Oil  Co.  v.  Mclntire,  44  W.  Va. 
305,  28  S.  E.  922,  holding  appointment  of  committee  of  insane  person,  without 
notice,  void;  Re  Wellman,  3  Kan.  App.  104,  45  Pac.  726;  Jones  v.  Learned,  17 
Colo.  App.  78,  66  Pac.  1071;  Stewart  v.  Taylor,  111  Ky.  254,  63  S.  W.  783,— 
holding  adjudication  of  insanity,  without  notice,  void ;  Cox  v.  Von  Ashlefeldt,  105 
La.  582,  30  So.  175,  holding  that  one  cannot  be  denied  status  of  person  aui  juris 
without  formal  proceedings  based  on  notice;  People  ex  rcl.  Ordway  v.  St.  Sav- 
L.  R.  A.  Au.— Vol.  III.— 42. 
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iour*8  Sanitarium,  34  App.  Div.  373,  56  N.  Y.  Supp.  431,  holding  commitinent  ol 
inebriate,  without  notice,  void. 

Cited  in  footnotes  to  Porter  v.  Ritch,  39  L.  R,  A.  353,  which  upholds  order  by 
judge  for  temporary  confinement  of  alleged  lunatic  pending  proceedings  to  deter- 
mine question  of  sanity;  Re  Lambert,  55  L,  R.  A.  856,  which  holds  void,  statute 
authorizing  commitment  to  insane  hospital  without  notice  to  alleged  insane 
person. 

Enforcement  of  vendor's  lien. 

Cited  in  Shields  v.  Tarleton,  48  W.  Va.  346,  37  S.  E.  589,  refusing  enforcement 
of  vendor's  lien  because  of  laches;  Burbridge  v.  Sadler,  46  W.  Va.  43,  32  S.  E- 
1028,  holding  vendor's  lien  presumed  paid  after  lapse  of  twenty  years. 

Statute  of  limitations. 

Cited  in  Seymour  v.  Alkire,  47  W.  Va.  304,  34  S.  E.  953,  holding  personal  de- 
cree against  defendant,  on  claim  barred  by  statute,  erroneous,  although  lien  ex- 
ists for  same  on  land. 

23  L.  R.  A.  746,  POTTER  v.  THE  MAJESTIC,  9  C.  C.  A.  161,  20  U.  S.  App.  503, 

60  Fed.  624. 
Denial  of  petition  to  certify  cause  to  supreme  court  in  Oceanic  Steam  Nav.  Co. 
V.  Potter,  13  C.  C.  A.  676,  14  U.  S.  App.  710,  69  Fed.  844. 

Conflict  of  la^vs. 

Cited  in  Wupperman  v.  The  Carib  Prince,  63  Fed.  268,  upholding  foreign  eon- 
tract  limiting  liability  for  damages  from  latent  defects,  under,  foreign  law; 
Southern  R.  Co.  v.  Harrison,  119  Ala.  545,  43  L.  R.  A.  387,  72  Am.  St.  Rep.  936, 

24  So.  552,  holding  contract  of  shipir.ent  from  one  state  to  another  governed  by 
law  of  state  where  made. 

Cited  in  note   (63  L.  R.  A.  529)   on  conflict  of  laws  as  to  carrier's  contracts. 

Distinguished  in  The  New  England,  110  Fed.  417,  holding  stipulation  in  for- 
eign contract  exempting  carrier  from  liability  for  loss  of  baggage  from  negligence 
of  its  servant,  void. 

stipulations  limiting  carrier's  liability. 

Reversed  in  166  U.  S.  375,  41  L.  ed.  1039,  17  Sup.  Ct.  Rep.  597,  holding  "con- 
ditions" on  back  of  ticket  to  be  notices,  and  not,  as  matter  of  law.  part  ol  con- 
tract, though  words  "See  back,"  are  printed  on  face  of  ticket. 

Cited  in  Calderon  v.  Atlas  S.  S.  Co.  16  C.  C.  A.  333,  35  C.  C.  A.  587,  69  Fed.  575, 
Reversing  64  Fed.  876,  upholtJing  stipulation  limiting  liability  for  goods  above 
value  of  $100,  unless  special  agreement  made  with  reference  thereto;  The  Ken- 
sington, 36  C.  C.  A.  535,  94  Fed.  887,  upholding  stipulation  in  ticket  limiting 
liability  for  loss  of  baggage  to  250  francs;  Aiken  v.  Wabash  R.  Co.  80  Mo.  App. 
15,  and  The  Priscilla,  106  Fed.  740.  upholding  contract  on  ticket  limiting  liabil- 
ity for  loss  of  baggage  to  $100;  Louisville  &  N.  R.  Co,  v.  Turner,  100  Teun.  222, 
43  L.  R.  A.  142,  footnote  p.  140,  47  S.  VV.  223,  holding  mere  stamping  or  print- 
ing of  limitation  on  railroad  ticket  or  posting  of  notice  in  waiting  rooms  insuHi- 
cient  to  bind  passenger. 

Cited  in  footnotes  to  Rogers  v.  Kennebec  S.  B.  Co.  2^  L.  R.  A.  491,  which  holds 
one  traveling  with  friend  on  pass  of  latter  bound  by  unknown  condition  as  to 
risks;  O'Rouke  v.  Citizens'  Street  R.  Co.  46  L.  R.  A.  611,  which  holds  void,  con- 
ditions on  transfer  check  requiring  pas.scngers  to  ascertain  correctness  of  date. 


737-758.]  L.  R.  A.  CASES  AS  AUTHORITIES.  659 

time,  and  direction;  Watson  v.  Louisville  &  N.  R.  Co.  49  L.  R.  A.  454,  which 
holds  condition  requiring  return  coupon  of  round-trip  ticket  to  be  stamped,  rea- 
sonable; Crary  v.  Lehigh  Valley  R.  Co.  59  L.  R.  A.  815,  which  requires  proof  of 
negligence  causing  injury  to  passenger  using  excursion  ticket,  by  which  passen- 
ger assumes  risk  of  accident. 

Loaa  by  perils  of  the  sea. 

Cited  in  Bancroft-Whitney  Co.  v.  The  Queen,  78  Fed.  167,  holding  evidence 
leaving  in  doubt  question  of  how  leak  occurred  not  sufficient  to  bring  carrier 
within  exceptions  of  loss  by  perils  of  sea. 

23  L.  R.  A.  753,  CROAN  v.  PHELPS,  94  Ky.  213,  21  S.  W.  874. 
Rllgrhta  of  parents  and  children  as  affected  by  IlleirltlmaeT. 

Cited  in  Adams  v.  Sneed,  41  Fla.  158,  25  So.  893,  holding  children  of  slave 
marriages  not  ratified  after  emancipation,  neither  legitimates  nor  bastards  with- 
in statutes  of  descent;  Johnson  v.  Bodine,  108  Iowa,  599,  79  N.  W^.  348,  uphold- 
ing right  of  children  of  illegitimate  daughter  of  testator's  brother  to  share  in 
devise  to  his  heirs;  McCuUy  v.  Warrick,  61  N.  J.  Eq.  610,  46  Atl.  949,  holding  il- 
legitimate brothers  and  sisters  not  entitled  to  take  under  statute  providing  for 
payment  of  personal  estate  of  intestate  illegitimate  to  mother,  where  such  illegit- 
imate survives  the  mother. 

Cited  in  footnotes  to  Williams  v.  Kimball,  26  L.  R.  A.  746,  which  denies  right 
of  offspring  of  slave  marriages  to  inherit  property  acquired  by  ancestors  after 
emancipation;  Murphy  v.  Portrum,  30  L.  R.  A.  263,  which  denies  right  of  inher- 
itance, as  next  of  kin  of  father,  of  illegitimate  child  adopted  but  not  legitimated ; 
McDonald  v.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  32  L.  R.  A.  309,  which  denies  right 
of  action  to  father  for  death  of  illegitimate  child;  Leonard  v.  Braswell,  36  L.  R. 
A.  707,  which  sustains  right  of  offspring  of  bigamous  marriage,  void  where  en- 
tered into,  to  inherit  lands  in  state  declaring  such  issue  legitimate;  Van  Horn 
v.  Van  Horn,  46  L.  R.  A.  93,  which  holds  recognition  of  illegitimate  son  in  other 
state  sufficient  to  make  him  heir  under  Iowa  statute;  Alabama  &  V.  R.  Co.  v. 
Williams,  51  L.  R.  A.  836,  which  denies  mother's  riglit  to  recover  for  death  of 
illcj^atimate  child;  Moore  v.  Moore,  58  L.  R.  A.  451,  which  sustains  bastard's 
ri<jlit  to  inherit  from  brother  of  deceased  mother. 

23  L.  R.  A.  758,  FISHER  v.  WEST  VIRGINIA  &  P.  R.  CO.  39  W.  Va.  366,  19  S. 
E.  578. 
Second  appeal  in  42  W.  Va.  201,  33  L.  R.  A.  76,  24  S.  E.  570. 

Leone  ot  railroads  and  resnltlnir  liabilities. 

Cited  in  footnotes  to  Van  Steuben  v.  Central  R.  Co.  34  L.  R.  A.  577,  which 
liolds  void,  unauthorized  lease  of  railroad;  Lee  v.  Southern  P.  R.  Co.  38  L.  R.  A. 
71,  which  holds  lessor  of  railroad  liable  to  employee  of  lessee  for  injury  due  to 
defects  of  rails  and  track. 

Cited  in  note  (44  L.  R.  A.  739)  on  liability  of  lessor  of  railroad  for  injury 
caui^ed  by  negligence  of  another  company  using  road  under  lease,  license,  or  other 
contract. 

Distinguished  in  State  v.  Morgan's  L.  &  T.  R.  &  S.  S.  Co.  106  La.  524,  31  So. 
115,  holding  lessor  railroad  not  bound  by  judgment  in  action  in  which  it  was  not 
made  a  party. 
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Carreer's  duty  toTTfird  passenirera. 

Cited  -in  Wheeler  v.  Grand  Trunk  R.  Co.  70  N.  H.  620,  64  L.  R.  A.  959,  foot- 
note p.  955,  50  Atl.  103,  holding  carrier  liable  for  fall  of  drunken  pasaenger  per- 
mitted to  dance  and  stagger  near  door  of  baggage  car;  Burke  v.  Chicago  &  X.  W. 
R.  Co.  108  111.  App.  573,  holding  carrier  liable  for  injury  resulting  from  neg- 
ligently depositing  passenger  known  to  it  to  be  helplessly  intoxicated,  in  danger- 
ous place. 

Cited  in  footnotes  to  Price  v.  Philadelphia,  W.  &  B.  R,  Co.  36  L.  R,  A.  213. 
which  holds  negligence  of  trespasser  sitting  down  on  railroad  track  not  excuse<i 
by  drunkenness;  Bageard  v.  Consolidated  Traction  Co.  49  L.  R.  A.  424,  which 
denies  carrier's  liability  for  injury  to  sick  passenger  supposed  to  be  intoxicated, 
while  going  towards  back  of  station  after  being  helped  to  front,  where  way  open 
to  street;  Southern  P.  7o.  v.  Tarin,  54  L.  R.  A.  240,  which  holds  carrier  liable 
for  injury  to  unwarned  passenger  in  car  left  standing  till  undermined  by  freshet: 
Chesapeake  &  O.  R,  Co.  v.  Saulsberry,  56  L.  R.  A.  580,  which  denies  liability  to 
drunken  passenger  ejected  at  station  where  ticket  expires,  for  injuries  in  attempt- 
ing to  re-enter  train;  Southern  R.  Co.  v.  Hobbs,  63  L.  R.  A.  68,  which  hold?  car- 
rier liable  to  partially  blind  passenger  carried  beyond  her  station  without  bavins 
reasonable  opportunity  to  alight,  despite  conductor's  promise  to  assist  her;  Korn 
V.  Chesapeake  &  0.  R.  Co.  63  L.  R.  A.  873,  which  holds  conductor  not  negligent 
in  ejecting  a  short  distance  from  the  station,  for  refusal  to  pay  fare,  one  who, 
while  apparently  intoxicated,  was  able  to  walk,  and  converse  intelligently. 

Cited  in  note   (40  L.  R.  A.  131)  oh  intoxication  as  affecting  negligence. 

Instructions  to  Jury. 

Cited  in  Webb  v.  Big  Kanawha  &  O.R.  Packet  Co.  43  W.  Va.  809,  29  S.  E.  519, 
holding  instruction  containing  abstract  propositions  of  law,  applicable  to  only 
one  of  two  conflicting  theories  in  case,  erroneous;  McVey  v.  Chesapeake  &  O.  R 
Co.  46  W.  Va.  119,  32  S.  E.  1012,  holding  instruction  that  carrier  is  bound  to 
same  degree  of  care  towards  person  using  its  right  of  way,  as  if  tracks  ran 
through  public  street,  erroneous;  McVey  v.  St.  Clair  Co.  49  W.  Va.  418,  38  S. 
E.  648,  holding  instruction  failing  to  negative  contributory  negligence,  erroneous. 

Contributory  neflrllflrence. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Moneyhun,  146  Ind.  155,  34  L.  R 
A.  143,  44  N.  E.  1106,  holding  boy  going  on  lower  step  of  car  platform  to  vomit, 
guilty  of  contributory  negligence. 

23  L.  R.  A.  768,  ATCHISON,  T.  &  S.  F   R.  CO.  v.  REESMAN,  9  C.  C.  A.  20,  19 

U.  S.  App.  596,  60  Fed.  370. 
Master's  duty  to  provide  safe  places  and  appliances. 

Cited  in  Deserant  v.  Cerillos  Coal  R.  Co.  178  U.  S.  420,  44  L.  ed.  1133,  20  Sup. 
Ct.  Rep.  967,  and  Somraer  v.  Carbon  Hill  Coal  Co.  32  C.  C.  A.  160,  59  U.  S.  App. 
519,  89  Fed.  58,  holding  master  liable  for  injury  to  servant,  due  to  failure  to  re- 
move gas  from  mine;  Cudahy  Packing  Co.  v.  Anthes,  54  C.  C.  A.  506,  117  Fed. 
120,  holding  master  liable  for  injury  to  servant  for  failure  to  provide  safe  rope 
for  elevator;  Terre  Haute  &  I.  R.  Co.  v.  Williams,  172  111.  382,  64  Am.  St,  Rep. 
44,  50  N.  E.  116,  Affirming  60  111.  App.  394,  holding  carrier  liable  for  failure  to 
erect  fences,  causing  death  of  engineer  through  derailment  of  train  by  striking 
stray  cattle. 
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Cited  in  note  (25  L.  R.  A.  321)  on  obligation  of  railroad  company  to  employee 
as  to  fencing  track. 

Vice  prlndpalahlp. 

Cited  in  note  (54  L.  R.  A.  05)  on  vice  principaUhip  as  determined  with  ref- 
erence to  character  of  act  which  caused  injury. 

Re1>iittal   of   Incompetent   testimony. 

Cited  in  Roark  v.  Greeno,  61  Kan.  310,  69  Pac.  655,  holding  that  incompetent 
testimony,  erroneously  admitted,  may  be  rebutted. 

violation  of  ma«ter'«  rules  by  aer-vant. 

Cited  in  Richmond  &  D.  R.  Co.  v.  Finley,  12  C.  C.  A.  599,  25  U.  S.  App.  16,  63 
Fed.  231,  holding  engineer  without  power  to  waive  rule  of  master  requiring 
brakeman  to  use  stick  in  coupling;  Kansas  &  A.  Valley  R.  Co.  v.  Dye,  16  C.C. 
A.  608,  36  U.  S.  App.  23,  70  Fed.  28,  holding  section  foreman  failing  to  flag  hand 
car  a.**  required  by  rule,  guilty  of  contributory  negligence;  Lake  Erie  &  W.  R.  Co. 
V.  Craig,  26  C.  C.  A.  591,  47  U.  S.  App.  647,  80  Fed.  405,  holding  master  not 
liable  for  injury  to  servant,  due  to  violation  of  rules  in  going  between  cars  to 
uncouple  them;  Erie  R.  Co.  v.  Kane,  55  C.  C.  A.  141,  118  Fed.  235,  denying  re- 
covery for  death  of  fireman  while  cleaning  number  on  front  of  engine  in  violation 
of  rules. 

Cited  in  note  (43  L.  R.  A.  349)  on  duties  of  master  to  servant  as  to  rules 
promulgated  for  safe  conduct  of  business. 

Proximate  cause  of  injury. 

Cited  in  Pittsburg,  C.  &  St.  L.  R.  Co.  v.  Hood,  36  C.  C.  A.  429,  94  Fed.  624, 
holding  blowing  off  of  steam  and  moving  of  train,  which  frightened  horses,  prox- 
imate cause  of  resulting  injuries  to  driver. 

23  L.  R.  A.  774,  HAILE  v.  TEXAS  &  P.  R.  CO.  9  C.  C.  A.  134,  23  U.  S.  App.  80, 

60  Fed.  557. 
Injuries  due  to  mere  frlRrht  or  mental  disturbance. 

Cited  in  Haas  v.  Metz,  78  111.  App.  52,  denying  right  of  recovery  for  physical 
injuries  caused  by  mental  disturbance  due  to  words  spoken  by  defendant;  Kalen 
V.  Terre  Haute  &  I.  R,  R.  Co.  18  Ind.  App.  207,  63  Am.  St.  Rep.  343,  47  N.  E. 
G94,  holding  damages  not  recoverable  for  fright  and  mental  anguish  unaccom- 
panied by  physical  injury;  Mitchell  v.  Rochester  R.  Co.  151  N.  Y.  109,  34  L.  R. 
A.  783,  56  Am.  St.  Rep.  604,  46  N.  E.  354;  Braun  v.  Craven,  175  HI.  411,  42  L. 
R,  A.  203,  51  N.  E.  657;  Spade  v.  Lynn  &  B.  R.  Co.  168  Mass.  290,  38  L.  R.  A. 
514,  60  Am.  St.  Rep.  393,  47  N.  E.  88,— denying  right  of  recovery  for  injury  due 
to  mere  fright  and  mental  disturbance;  Cleveland,  C.  C.  &  St.  1«.  R.  Co.  v.  Stew- 
art, 24  Ind.  App.  382,  50  N.  E.  917,  holding  damages  for  impairment  of  health  by 
fright,  due  to  impending  danger  to  plaintiff's  daughter  through  defendant's  neg- 
ligence, not  recoverable;  Western  U.  Telcg.  Co.  v.  Ferguson,  26  Ind.  App.  220,  59 
N.  £.  416,  holding  action  maintainable  against  telegraph  company  for  mental 
anguish  due  to  its  failure  to  deliver  message. 

Cited  in  footnotes  to  Smith  v.  Postal  Teleg.  Cable  Co.  47  L.  R.  A.  323,  which 
denies  right  of  recovery  for  sickness  due  to  fright  caused 'by  grossly  negligent 
act  of  one  knowing  such  result  would  follow;  Homans  v.  Boston  Elev.  R.  Co.  57 
L.  R.  A.  291,  which  holds  carrier  liable  for  nervous  shock  to  passenger  resulting 
from  jar   to  nervous   system,  accompanying  blow,   caused   by  being  negligently 


662  L.  R.  A.  CASES  AS  AUTHORITIES.  [23  L.  R.  A- 

thrown  on  seat;  Watson  v.  Dilts,  57  L.  R.  A.  559,  which  holds  one  liable  for 
frightening  woman,  causing  nen'ous  prostration,  by  stealthily  entering  her  home 
in  nighttime;  Kline  v.  Kline,  58  L.  R.  A.  397,  which  sustains  right  to  daniaj:?* 
for  mental  suffering  for  assault  by  pointing  gun,  with  threat  to  shoot  unle*'^ 
house  abandoned;  Sanderson  v.  Northern  P.  R.  Co.  60  L.  R.  A.  403,  which  denie* 
right  to  recover  for  fright  resulting  in  physical  injury,  but  without  contempora- 
neous injury,  unless  fright  proximate  result  of  legal  wrong;  Reed  v.  Maley.  C2 
L.  R.  A.  900,  which  holds  that  merely  soliciting  woman  to  have  sexual  intercour^ 
gives  her  no  right  of  action  because  of  wounded  feelings  and  humiliation. 

Disapproved  in  effect  in  Watkins  v.  Kaolin  Mfg.  Co.  131  N.  C.  543,  60  L.  R, 
A.  620,  42  S.  E.  983,  and  Mack  v.  South  Bound  R.  Co.  52  S.  C.  334,  40  L.  R.  A.  6S4, 
68  Am.  St.  Rep.  913,  29  S.  E.  906,  holding  damages  for  injury  caused  by  fright 
due  to  negligence,  recoverable;  Cowan  v.  Western  U.  Teleg.  Co.  122  Iowa,  382.  64 
L.  R.  A.  549,  101  Am.  St.  Rep.  268,  98  N.  W.  281,  holding  damages  for  mental 
pain  and  suffering,  resulting  from  negligent  transmission  of  telegram,  recoverable. 

Proximate  caa«e  of  Injury. 

Cited  in  Stone  v.  Boston  &  A.  R.  Co.  171  Mass.  542,  41  L.  R.  A.  798,  51  X.  E- 
1,  holding  railroad  company  carelessly  storing  oil  not  liable  for  negligent  act  of 
stranger  igniting  it,  fire  spreading  to  adjacent  buildings. 

23  L.  R.  A.  777,  BOGGESS  v.  CHESAPEAKE  &  O.  R.  CO.  37  W.  Va.  237,  1« 

S.  E.  525. 
Rlslca  of  employment. 

Cited  in  Wocdell  v.  West  Virginia  Improv.  Co.  38  W.  Va.  46,  17  S.  E.  3S6. 
holding  risk  of  dangerous  limb  of  tree  projecting  over  railroad  assumed  by  em- 
ployee, continuing  in  service  after  knowledge  of  it. 

Contributory  nejvUarence. 

Cited  in  footnotes  to  Distler  v.  Long  Island  R.  Co.  35  L.  R.  A.  762,  which 
holds  stepping  from  station  platform  on  to  slowly  moving  train  not  negligence  per 
se;  Jones  v.  Xew  York  C.  &  H.  R.  R.  Co.  41  L.  R.  A.  490,  which  denies  right  of 
one  attempting  to  enter  car  of  mixed  train  at  distance  from  station,  to  recover 
for  injury  from  sudden  jolting  of  car  in  coupling. 

Rierhta  of  pemons  riding  on  freight  trains. 

Cited  in  footnotes  to  Richmond  v.  Southern  P.  Co.  57  L.  R,  A.  616,  which  holds 
unenforceable,  agreement  by  purchaser  of  mileage  ticket  at  reduced  rate  not  to 
hold  carrier  liable  for  injury  on  freight  train;  Purple  v.  Union  P.  R,  Co.  57  L, 
R.  A.  700,  which  holds  one  riding  on  train  prohibited  from  carrying  passengers, 
a  trespasser. 

23  L.  R.  A.  780,  ROBINSON  v.  GRAY,  90  Iowa,  699,  57  N.  W.  614. 
Rlgrht  of  chattel   mortKanree   to   Immediate   pORseiiailon   of   property. 

Cited  in  footnote  to  Singer  Mfg.  Co.  v.  Rios,  60  L.  R.  A.  143,  which  s  istains 
provision  authorizing  mortgagee  to  take  possession  of  chattels  on  default  in 
payment. 

Distinguished  in  Koster  v.  Seney,  100  Iowa,  504.  69  N.  W.  808.  holding  that 
right  of  chattel  mortgagee  to  take  possession  of  mortgaged  property  does  not 
include  right  to  sell  until  debt,  or  some  part  of  it.  becomes  due. 
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23  L.  R,  A.  785,  PEOPLE  ex  reh  NEW  YORK  HOTEL  &  RESTAURANT  CO. 
V.  BARKER,  140  N.  Y.  437,  55  N.  Y.  S.  R.  796,  35  N.  E.  657. 

Corporations  as  persona. 

Cited  in  footnote  to  Fleming  v.  Texas  Loan  Agency,  26  L.  R,  A.  250,  which 
holds  corporation  a  "person"  within  statute  creating  liability  for  death  of  one 
person  by  another. 

23  L.  R.  A.  787,  PEOPLE  ex  rel,  CONNOR  v.  STAPLETON,  18  Colo.  568,  33 
Pac.   167. 

Contempt  of  court. 

Cited  in  Bloom  v.  People,  23  Colo.  420,  48  Pac.  519,  holding  mere  disclaimer 
of  improper  motives  will  not  purge  publisher  of  contempt;  People  ex  rel.  AJex- 
ander  v.  District  Court,  29  Colo.  220,  68  Pac.  242,  holding  as  contempt  of  court, 
assessment  by  board  of  assessors  pending  hearing  in  supreme  court  of  applica- 
tion for  writ  to  prohibit  district  court  from  enforcing  injunction  forbidding  as- 
sessment; State  ex  rel,  Haskell  v.  Faulds,  17  Mont.  145,  42  Pac.  285,  holding 
publication  of  editorial  charging  supreme  court  judges  with  dealing  out  injus- 
tice, and  entering  into  "dirty  deal"  to  do  so,  contempt  of  court;  State  v.  Bee 
Pub.  Co.  60  Neb.  295,  50  L.  K  A.  197,  footnote  p.  195,  83  Am.  St.  Rep.  531,  83 
N.  W.  204,  sustaining  punishment  for  contempt  of  newspaper  publishing  articles 
threatening  judges  with  public  odium  if  they  decide  pending  cause  in  certain 
way;  Re  Hughes,  8  N.  M.  241,  43  Pac.  692,  upholding  punishment  by  imprison- 
ment for  publication  of  article  charging  supreme  court  judges  with  improper 
motives  in  institution  of  disbarment  proceedings;  Burke  v.  Territory,  2  Okla. 
521,  37  Pac.  829,  holding  published  statement  charging  action  of  court  as  "at- 
tempt to  browbeat  grand  jury,"  contempt  of  court;  State  v.  Tugwell,  19  Wash. 
255,  43  L.  R.  A.  723,  footnote  p.  717,  52  Pac.  1056,  holding  publication  of  em- 
barrassing articles  within  time  allowed  for  modification  of  opinion,  a  contempt; 
Taylor  v.  Goodrich,  26  Tex.  Civ.  App.  116,  40  S.  VV.  515,  raising,  but  not  de- 
ciding, question  whether  libelous  criticism  of  judicial  action  after  final  dispo- 
sition of  case  is  punishable  as  contempt;  State  ex  rel.  Crow  v.  Shepherd,  177 
Mo.  235,  99  Am.  St.  Rep.  624,  76  S.  W.  79,  holdmg  legislature  powerless  to  take 
away,  abridge,  impair,  limit,  or  regulate  power  of  courts  to  punish  for  contempt. 

Cited  in  footnotes  to  State  ex  rel.  Ashbaugh  v.  Circuit  Court,  38  L.  R.  A.  554, 
which  denies  power  to  punish  for  criminal  contempt,  newspapers  charging  can- 
didate for  re-election  as  judge  with  corruption  and  partiality  in  actions  already 
ended;  Ex  parte  Foster,  60  L.  R  A.  631,  which  denies  court's  power  to  adjudge, 
on  own  motion,  publisher  in  contempt  for  disobeying  oral  order  not  to  publish 
testimony  in  pending  case. 

Cited  in  note  (36  L.  R.  A.  255)  on  legislative  power  to  abridge  power  of  court 
to  punish  for  contempt. 

23  L.  R.  A.  795,  LOBECK  v.  LEE^LARK-ANDREESEN  HARDWARE  CO.  37 
Neb.  158,  55  N.  W.  650. 

23  L.  R.  A.  802,  WILSON  v.  KING,  59  Ark.  32,  26  S.  W.  18. 
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23  L    R.  A.  803,  HOOKE'S  SUCCESSION,  46  La.  Ann.  353,  15  So.  150. 
Matrimonial  commanitjr  of  acquets  and  gralna. 

Cited  in  Verrier  v.  Loris,  48  La.  Ann.  722,  19  So.  677,  holding  that  adminis- 
trator of  succession  of  deceased  wife  cannot  take  control  of  property  held  in 
community  between  deceased  and  surviving  husband  and  usufructuary;  Mea- 
sick  V.  Mayer,  52  La.  Ann.  1175,  27  So.  815,  holding  entire  community  assets 
liable  for  debts  of  husband  and  partner,  leaving  widow  and  heir. 

23  L.  R.  A.  805,  HOPSON  v.  FOWrLKES,  92  Tenn.  697,  38  Am.  St.  Rep.  120, 
23  S.  W.  55. 

Tenancy  by  entirety* 

Cited  in  Russell  v.  Russell,  122  Mo.  238,  26  S.  W.  677,  holding  woman  di- 
vorced from  husband  entitled  to  partition  of  land  held  by  entirety  during  mar^ 
riage. 

Cited  in  note   (30  L.  R.  A.  334)   on  tenancy  by  entireties. 

Distinguished  in  Cole  Mfg.  Co.  v.  Collier,  95  Ten.  120,  30  L.  R,  A-  318,  49 
Am.  St.  Rep.  921,  31  S.  W.  1000,  refusing  possession  to  purchaser  of  estate 
by  entirety,  at  execution  sale  for  husband's  debts,  wife  being  alive. 

23  L.  R.  A.  807,  MT.  VERNON  v.  PEOPLE,  147  111.  359,  35  N.  E.  533. 
Local  asaessntents. 

Cited  in  note  (35  L.  R.  A.  38)  on  liability  to  local  assessments  for  benefits, 
of  property  exempt  from  general  taxation. 

23  L.  R.  A.  812,  WADSWORTH  v.  UNION  P.  R.  CO.  18  Colo.  600,  36  Am.  St 
Rep.  309,  33  Pac.  515. 

Followed  without  comment  in  Union  P.  R.  Co.  v.  Kerr,  19  Colo.  273,  35  Pac 
47,  action  for  killing  of  live  stock. 

Appealable  orders  and  Jndg,-nienta. 

Distinguished  in  Monteith  v.  Union  P.  D.  &  G.  R.  Co.  13  Colo.  App.  423,  58 
Pac.  338,  holding  order  granting  or  refusing  new  trial  not  appealable. 

Correct  indgrment  based  on  erroneonn  reasons. 

Cited  in  Home  Ins.  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.  19  Colo.  48,  34  Pac. 
281,  holding  correct  judgment  not  reversible  because  based  on  erroneous  reason. 

Obiter  dictum* 

Cited  in  Olin  v.  Denver  &  R.  G.  R.  Co.  25  Colo.  184,  53  Pac,  454,  holding 
dictum  of  court  on  question  not  involved  in  case  not  controlling;  Rupert  v. 
People,  20  Colo.  431,  38  Pac.  702  (dissenting  opinion  by  Elliott,  J.),  who  holds 
that  general  expressions  in  opinions  are  to  be  taken  in  connection  with  case  in 
which  used;  Crissey  &  F.  Lumber  Co.  v.  Denver  &  R.  G.  R.  Co.  17  Colo.  App. 
302,  Qi^.  Pac.  670,  holding  tliat  general  expressions  in  opinion,  going  beyond  case, 
may  be  disregarded. 

Validity  of  statutes  and  ordinances. 

Cited  in  Valverde  v.  Shattuck,  19  Colo.  110,  41  Am.  St.  Rep.  208,  34  Pac.  947, 
upholding  statute  authorizing  submission  of  question  of  annexation  of  town, 
to  voters  who  were  taxpayers  at  next  preceding  election;   Denver  v.  Coulehan. 
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20  Colo.  478,  27  L.  R.  A.  754,  39  Pac.  425,  holding  provision  in  act  for  an- 
nexation to  city  of  uncontiguous  territory,  void;  Smith  v.  Seattle,  25  Wash. 
308,  65  Pac.  612,  holding  constitutional  limit  on  indebtedness  to  be  incurred  for 
water,  light,  and  sewers,  not  applicable  to  local  assessments  for  laying  water 
mains;  Re  Morgan,  26  Colo.  App.  441,  47  L.  R.  A.  63,  77  Am.  St.  Rep.  269,  58 
Pac.   1071,  holding  eight-hour  law  unconstitutional. 

Cited  in  note  (21  L.  R.  A.  789,  791)  on  constitutionality  of  statutes  restrict- 
ing contracts  and  business. 

— —  Acts  relating  to  llreii  and  kllllnflr  of  ptock  by  rallroada. 

Followed  in  Sweetland  v.  Atchison,  T.  &  S.  F.  R.  Co.  22  Colo,  220,  43  Pac. 
1006,  and  Rio  Grande  Western  R.  Co.  v.  Vaughn,  3  Colo.  App.  466,  34  Pac.  264, 
holding  stock-killing  act  unconstitutional;  Rio  Grande  Western  R.  Co.  v.  Cham- 
berlin,  4  Colo.  App.  150,  34  Pac.  1113;  Rio  Grande  Western  R.  Co.  v.  Whitson,  4 
Colo.  App.  427,  36  Pac.  159;  Union  P.  R.  Co.  v.  Bullis,  6  Colo.  App.  85,  39  Pac. 
897;  Denver  &  R.  G.  R.  Co.  v.  Wheatley,  7  Colo.  App.  286,  43  Pac.  450;  Denver 
&  R.  G.  R.  Co.  v.  Thompson,  12  Colo.  App.  3,  54  Pac.  402, — holding  Colorado 
stock-killing  act  unconstitutional. 

Cited  in  Atdiison,  T.  &  S.  F.  R.  Co.  v.  Tanner,  19  Colo.  563,  36  Pac.  541, 
holding  act  imposing  double  liability  for  killing  of  live  stock,  penal ;  Burlington 
&  M.  River  R.  Co.  v.  Campbell,  14  Colo.  App.  143,  59  Pac.  424,  holding  complaint 
failing  to  charge  defendant  with  negligence  in  killing  of  stock,  under  statute, 
defective. 

Cited  in  note  (25  L.  R.  A.  163)  on  constitutionality  of  statutes  making  rail- 
road companies  absolutely  liable  for  damage  by  fires  set  out  by  them,  or  for 
stock  killed  by  them,  regardless  of  negligence. 

« 

23  L.  R.  A.  818,  DAVIS  v.  STEEPS,  87  Wis.  472,  41  Am.  St.  Rep.  51,  58  N.  W. 

769. 
Miatalces  in  record*  and  in  "writinsr  of  names. 

Cited  in  Western  Sav.  Co.  v.  Currey,  39  Or.  412,  87  Am.  St.  Rep.  660,  66  Pac. 
360,  holding  entry  of  judgment  not  stating  when  docketed  not  sufficient  to  create 
lien. 

Cited  in  footnotes  to  State  v.  Higgins,  27  L.  R.  A.  74,  which  holds  second 
initial  a  material  part  of  name  where  only  initial  of  first  name  given;  Stuy- 
vesant  v.  Weil,  53  L.  R.  A.  562,  which  holds  mistake  in  Christian  name  of  de- 
fendant, duly  served  and  notified  that  he  is  person  intended,  not  prevent  juris- 
diction. 

Frnndnlent  indorsement  of  one's  oirn  name. 

Cited  in  footnote  to  Beattie  v.  National  Bank,  43  L.  R.  A.  654,  which  holds 
forgery  not  committed  by  fraudulently  indorsing  own  name  on  paper  belong- 
ing to  other  person  with  same  name. 

23  L.  R.  A.  821,  COHN  v.  PEOPLE,  149  111.  486,  41  Am.  St.  Rep.  304,  37  N. 

E.  60. 
Trademarloi  and  labels. 

Cited  in  Lippman  v.  People,  175  111.  109,  51  N.  E.  872,  holding  trademark 
act  for  protection  of  manufacturers,  bottlers,  and  dealers  in  certain  beverages, 
unconstitutional;  Hetterman  Bros.  v.  Powers,  102  Ky.  141,  39  L.  R.  A.  213,  80 
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Am.  St.  Rep.  348,  43  S.  W.  180,  upholding  right  of  labor  union  to  selection  and 
exclusive  use  of  particular  trade  label;  Tracy  v.  Banker,  170  Mass.  271.  39  L.  R. 
A.  510,  49  N.  E.  308,  holding  trade  union  entitled  to  benefit  of  act  for  protection 
of  "manufacturers  from  use  of  counterfeit  labels  and  stamps;"  State  v.  Bishop, 
128  Mo.  383,  29  L.  R.  A.  207,  49  Am.  St.  Rep.  569,  31  S.  W.  9,  upholding  con- 
stitutionality of  statute  making  it  a  misdemeanor  to  use  label  adopted  by  trade 
union;  State  v.  Berlinsheimer,  62  Mo.  App.  175,  reversing  conviction  for  use  of 
counterfeit  label,  because  of  failure  to  prove  that  goods  sold  were  not  entitled 
to  bear  genuine  label ;  Schmalz  v.  Wooley,  56  N.  J..  Eq.  655,  39  Atl.  539,  holding 
act  relating  to  l&bels,  trademarks,  etc.,  adopted  by  associations  or  unions  of 
workingmen,  unconstitutional  as  granting  exclusive   privileges. 

Cited  in  note  (29  L.  R.  A.  206)  on  protection  of  trade  union  labels  or  trade- 
mark^ 

Conatrnctlon  of  statntea. 

Cited  in  Hogan  v.  Akin,  181  111.  453,  55  N.  E.  137,  construing  word  "void" 
as  used  in  chattel  mortgage  statute  not  to  mean  '^absolutely  void;"  Thompson 
v.  Akin,  81  111.  App.  64,  construing  word  "void"  as  used  in  chattel  mortgage 
statute  to  mean  "absolutely  void." 

Title  to  statnteii. 

Cited  in  Cook  v.  Marshall  County,  119  Iowa,  399,  93  N.  W.  372,  holding  sec- 
tion providing  for  tax  against  persons  dealing  in  cigarettes  sufficiently  expressed 
in  title  of  act  relating  to  "crimes  and  their  punishment;"  State  ex  rel.  Smith 
V.  Board  of  Dental  Examiners,  31  Wash.  498,  72  Pac.  110,  holding  act  to  regu- 
late dentistry,  and  providing  a  penalty,  not  unconstitutional  because  of  failure 
of  title  to  specify  that  penalty  was  provided. 


23  L.  R.  A.  824,  LAJMBERTON  v.  PERELES,  87  Wis.  449,  58  N.  W.  776. 

Jurisdiction. 

Cited  in  Kruczinski  v.  Neuendorf,  99  Wis.  270,  74  N.  W.  974,  holding  action 
maintainable  in  equity  by  owners  of  title  to  land  not  in  possession,  to  remove 
clouds  from  title;  Wells,  F.  &  Co.  v.  Walsh,  88  Wis.  538,  60  N  W.  824,  uphold- 
ing jurisdiction  of  circuit  court  to  entertain  action  to  enforce  trust  of  trustee 
appointed  by  county  court;  Hill  v.  True,  104  Wis.  301,  80  N.  W.  462.  upholding 
jurisdiction  of  circuit  court  in  action  to  determine  rights  of  cestui  que  trust  in 
real  estate. 

EiXpreiss  traats. 

Cited  in  Boyd  v.  Mutual  Fire  Asso.  116  Wis.  179,  61  L.  R.  A.  928,  96  Am. 
St.  Rep.  948,  r4  N.  W.  171,  holding  officers  of  corporation  not  express  trustees. 

Exemption  of  trust  estate   from   debts. 

Cited  in  Williams  v.  Smith,  117  Wis.  148,  93  K.  W.  464,  holding  statute  ex- 
empting income  of  trust  from  liability  for  debt  not  applicable  to  personal  prop- 
erty. 
Common-law  rale  as  to  perpetuities. 

Cited  in  Becker  v.  Chester,  115  Wis.  143,  91  N.  W.  87  (dissenting  opinion), 
majoiity  holding  common-law  rule  as  to  perpetuities  not  in  force  in  Wisconsin. 
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23  L.  R.  A.  830,  PEOPLE  v.  HAYES,  140  N.  Y.  484,  56  N.  Y.  S.  R.  456,  37  Am. 

St.  Rep.  572,  35  X.  E.  951. 
Trial  of  criminal  chargre  darlmflr  pendency  of  civil  action. 

Cited  in  Greene  v.  People,  182  111.  283,  55  X.  E.  341,  and  Hereford  v.  People, 
197  111.  231,  04  N.  E.  310,  holding  that  trial  for  perjury  may  proceed  before 
conclusion  of  proceeding  in  which  it  is  charged  to  have  been  made. 

Ex  poat  facto  larrs. 

Cited  in  footnotes  to  State  v.  Kyle,  56  L.  R.  A.  115,  which  sustains  statute 
authorizing  prosecution  by  information  of  crimes  already  committed;  People 
€x  rel.  Chandler  v.  McDonald,  29  L.  R.  A.  834,  which  holds  statute  not  ex  post 
facto  for  abrogating  provision  for  change  of  magistrate  or  of  venue  for  prejudice. 

Confidential  contmnnications. 

Cfted  in  Lecour  v.  Importers  &  T.  Nat.  Bank,  61  App.  Div.  169,  70  N.  Y. 
Supp.  419,  holding  communication  made  openly  to  lawyer's  clerk  in  presence 
of  two  other  persons  not  confidential. 

23  L.  R.  A.  835,  Re  McCARRAN,  8  Misc.  482,  29  N.  Y.  Supp.  582. 

23  L.  R.  A.  836,  FLANNAGAN  v.  CALIFORNIA  NAT.  BANK,  66  Fed.  959. 
Po^vers  of  banks. 

Cited  in  Cox  v.  Robinson,  27  C.  C.  A.  132,  48  U.  S.  App.  388,  82  Fed.  289, 
holding  jury  justified  in  finding  vice  president  of  bank  had  authority  to  assign 
judgment,  having  been  held  out  to  public  as  invested  with  authority  to  manage 
affairs  of  bank;  Bowen  v.  Needles  Nat.  Bank,  36  C.  C.  A.  559,  94  Fed.  931,  Af- 
-firming  87  Fed.  439  (dissenting  opinion),  majority  holding  agreement  of  na- 
tional bank  to  guarantee  payment  of  debt  of  third  party  for  his  benefit,  ultra 
vires. 

Cited  in  footnote  to  Thomas  v.  City  Nat.  Bank,  24  L.  R.  A.  263,  which  up- 
holds  national   bank's   power  to  guarantee   payment  of  commercial   paper. 

23  L.  R.  A.  838,  PEOPLE  ex  rel.  WELLS  v.  BERKELEY,  102  Cal.  298,  36  Pac. 

591. 
Number  of  votes  necesaary  to  carry  election. 

Cited  in  Re  Denny,  156  Ind.  110,  51  L.  R.  A.  728,  footnote  p.  722,  59  N.  E. 
359,  ret^uiring  majority  of  all  votes  cast  for  any  purpose  at  election,  to  adopt 
constitutional  amendment;  Davis  v.  Brown,  46  VV.  Va.  719,  34  S.  E.  839,  holding 
vote  for  relocation  of  county  seat  carried  by  three  fifths  of  votes  on  question, 
although  less  than  three   fifths  of  whole  number  cast. 

Cited  in  footnotes  to  Belknap  v.  Louisville,  34  L.  R.  A.  256,  which  requires 
two  thirds  of  all  votes  cast  for  any  purpose  necessary  to  authorize  municipal 
indebtedness;  Bryan  v.  Stephenson,  35  L.  R.  A.  752,  which  requires  majority  of 
all  votes  cast  at  election  to  authorize  issue  of  bonds;  Citizens  &  Taxpayers  v. 
Williams,  37  L.  R.  A.  761,  which  holds  only  majority  of  taxpayers  actually  vot- 
ing at  election  necessary  to  authorize  increase  of  taxes;  Montgomery  County 
Fiscal  Court  v.  Trimble,  42  L.  R.  A.  738,  which  holds  two  thirds  of  those  voting 
on  question  of  creating  county  indebtedness  sufficient;  State  ex  rel.  McClurg 
V.  Powell,  48  L.  R.  A.  652,  which  requires  majority  of  all  electors  voting  at 
election  for  any  purpose,  to  adopt  constitutional  amendment. 
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23  L.  R.  A.  842,  KERR  v.  LYDECKER,  51  Ohio  St.  240,  37  N.  E.  267. 

Followed  without  comment  in  Gray  v.  Clyde,  53  Ohio  St.  673,  44  N.  E.  1137, 
and  Walling  v.  Humble,  61  Ohio  St.  628. 

Statute  of  limitations. 

Cited  in  Zuellig  v.  Hemerlie,  60  Ohio  St.  33,  71  Am.  St.  Rep.  707,  53  X.  E. 
447,  holding  action  by  surety  for  subrogation  to  mortj^age  subject  to  ten -year 
statute  of  limitations;  Bradfield  v.  Hale,  67  Ohio  St.  322,  65  N.  E.  1008,  hold- 
ing twenty-one-year  statute  of  limitations  applicable  to  mortgagee's  action  in 
ejectment;  Teegarden  v.  Burton,  62  Neb.  641,  87  N.  W.  337,  holding  that  right 
of  action  on  mortgage  accrues  within  ten  years  after  date  of  last  payment  on 
note  secured  by  it;  New  York  L.  Ins.  Co.  v.  Lord,  40  C.  C.  A.  591,  100  Fed.  23, 
holding  title  not  rendered  unmarketable  by  uncanceled  mortgages  of  record, 
forty-seven  and  forty-nine  years  old;  Waterfield  v.  Rice,  49  C.  C.  A.  509,  111 
Fed.  625,  holding  suit  to  enforce  lien  established  upon  land  by  direction  in 
will  for  payment  of  annuity  not  barred  in  six  years;  Wilson  v.  Pickering,  28 
Mont.  440,  72  Pac.  821,  holding  mortgage  barred  only  when  debt  it  secures  is 
barred. 

Foreclosure  am  affecting  "vrife'ii  doirer. 

Cited  in  Sprague  v.  Law,  17  Ohio  C.  C.  737,  holding  judgment  debtor  cannot 
set  up  foreclosure  proceedings  to  defeat  wife's  right  of  dower  in  land  mortgaged 
by  husband  before  marriage. 

23  L.  R.  A.  846,  BUSVVELL  v.  SUPREME  SITTING,  O.  OF  I.  H.  161  Mass.  224, 
36  N.  E.  1065. 

Coiuity  of  states  as  to  insol-vent  estates. 

Cited  in  Ewing  v.  King,  169  Mass.  100,  47  N.  E.  597,  holding  question  of  for- 
eign receiver's  right  to  sue  waived  by  failure  to  raise  it  on  demurrer  or  ari^u- 
ment;  Witters  v.  Globe  Sav.  Bank,  171  Mass.  426,  50  N.  E.  932,  upholding  rights 
of  trustee  under  foreign  assignment  over  title  of  foreign  creditor  by  subsequent 
attachment;  Howarth  v.  Lombard,  175  Mass.  579,  49  L.  R.  A.  307,  56  N.  E. 
888,  holding  legal  assessment  against  domestic  holder  of  shares  in  foreign  cor- 
poration recoverable  by  foreign  receiver;  Homer  v.  Barr  Pumping  Engine  Co. 
180  Mass.  164,  91  Am.  St.  Rep.  269,  61  N.  E.  883,  holding  action  not  mainuin- 
able  by  foreign  reciver  in  his  own  name,  unless  actually  or  virtually  assignee  of 
the  claim;  Baldwin  v.  Hosmer,  101  Mich.  132,  25  L.  R.  A.  743,  footnote  p.  730. 
59  N.  W.  432,  denying  right  of  local  branch  of  foreign  society  to  refuse  to  turn 
over  assessments  to  ancillary  receiver;  Cowen  v.  Failey,  149  Ind,  384,  49  N.  E. 
270,  allowing  foreign  claimants  to  intervene  and  prove  claims,  although  portion 
of  claims  had  been  paid  by  local  receiver  under  order  of  foreign  court;  ilac- 
Murray  v.  Sidwell,  155  Ind.  566,  80  Am.  St.  Rep.  255,  58  N.  E.  722,  refusing 
to  prefer  claims  of  domestic  stockholders  of  insolvent  foreign  corporation  as 
to  funds  in  hands  of  domestic  receiver;  Hale  v.  Harris,  112  Iowa,  375,  83  N.  W. 
1046,  upholding  right  of  foreign  receiver  to  foreclose  mortgage  assigned  to  him; 
Mosher  v.  Supreme  Sitting,  O.  I.  H.  88  Hun,  400,  34  N.  Y.  Supp.  816,  uphold- 
ing power  of  court  to  order  transfer  of  funds  in  hands  of  domestic  receiver  to 
foreign  receiver;  Barley  v.  Gittings,  15  App.  D.  C.  439,  holding  that  foreijni 
receiver  may  be  permitted  to  sue  or  intervene  in  suit  in  District  of  Columbia 
as  a  privilege;   Southern  Bldg.  &  L.  Asso.  v.  Miller,  55  C.  C.  A.  198,  118  Fed. 
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372,  and  Smith  v.  Taggart,  30  C.  C.  A.  567,  57  U.  S.  App.  493,  87  Fed.  98, 
holding  that  local  state  receivers  should  be  directed  to  transmit  assets  of  in- 
solvent mutual  benefit  association  to  receiver  in  principal  action;  Sands  v.  £.  S. 
Greeley  &  Co.  31  C.  C.  A.  426,  59  U.  S.  App.  610,  88  Fed.  133,  refusing  to  order 
claims  of  domestic  creditors  paid  before  turning  over  assets  in  hands  of  domes- 
tic to  foreign  receiver;  Shinney  v.  North  American  Sav.  Loan  &  Bldg.  Co.  97 
Fed.  11,  upholding  power  of  court  of  equity  to  appoint  receiver  of  foreign  cor- 
poration assets  within  its  jurisdiction. 

Cited  in  footnotes  to  Fawcett  v.  Supreme  Sitting,  0.  I.  H.  24  L.  K.  A.  815, 
which  refuses  to  turn  over  to  foreign  receiver  of  foreign  corporation  funds  in 
hands  of  local  receiver;  Failey  v.  Fee,  32  L.  R.'A.  311,  which  requires  payment 
of  established  debts  before  sending  assets  to  receiver  at  domicil  of  foreign 
insolvent  corporation;  Castleuian  v.  Templeman,  41  L.  R.  A.  367,  which  denies 
receiver's  power  to  consent  to  decree  in  other  state  for  payment  of  assessments 
by  stockholders  to  creditors. 

Cited  in  note  (38  L.  R.  A.  98,  108)  on  distribution  of  assets  of  insolvent  insu- 
rance company. 

Raleii  and  laTTS  of  benellt  asaodatlona. 

Cited  in  Palmer  v.  Northern  Mut.  Relief  Asso.  175  Mass.  397,  78  Am.  St  Rep. 
503,  56  N.  E.  828,  holding  that  death  benefit  fund  of  mutual  benefit  association 
not  subject  to  attachment  in  action  to  enforce  judgment  founded  on  death  bene- 
fit certificate;  Garham  v.  Mutual  Aid  Soc.  161  Mass.  367,  37  N.  E.  447,  holding 
membership  of  organization  is  to  be  determined  according  to  constitution  and  by- 
laws of  the  supreme  lodge  and  subordinate  lodges. 

Priority  of  payment  of  insolvency  clalnas. 

Cited  in  American  Loan  &  T.  Co.  v.  Northwestern  Guaranty  Co.  166  Mass. 
344,  44  N.  E.  340,  holding  claimants  of  trust  fund  not  entitled  to  priority  as 
between  themselves,  because  of  written  demand  on  trustee;  National  Park  Bank 
V.  Clark,  92  App.  Div.  269,  87  N.  Y.  Supp.  185,  holding  funds  collected  by  assess- 
ments for  death  claims  not  impressed  with  trust  in  favor  of  beneficiaries. 

23  L.  R.  A.  853,  VAN  WINKLE  v.  SATTERFIELD,  58  Ark.  617,  25  S.  W.  1113. 
Actions  aerainat  employers  for  y/vrongstnl  diaehargre. 

Cited  in  Bassett  v.  French,  10  Misc.  075,  31  N.  Y.  Supp.  667,  holding  that 
wrongfully  discharged  servant  cannot  recover  damages  beyond  date  of  trial; 
Lee  V.  Dow,  71  N.  H.  328,  51  Atl.  1072,  upholding  right  of  wrongfully  dis- 
charged servant  to  recover  for  remainder  of  term  beyond  time  of  trial;  Weil  v. 
Finneran,  70  Ark.  511,  69  S.  W.  310,  holding  wrongfully  discharged  attorney, 
engaged  on  percentage  basis,  entitled  to  recover  expenses  and  for  value  of  serv- 
ices, where  suit  was  brought  before  termination  of  original  action. 

Cited  in  footnote  to  Edgecomb  v.  Buckhout,  28  L.  R.  A.  816,  which  denies 
right  to  discharge  housekeeper  for  marriage  or  contemplated  marriage. 

23  L.  R.  A.  856,  PEOPLE  ex  rel.  FORSYTH  v.  COURT  OF  SESSIONS,  141  N.  Y. 

288,  57   N.   Y.   S.  R.  404,  36  N.  E.  386. 
Criminal  aentencea,  pardons,  and  paroles. 

Cited  in  People  ex  rel.  Dunnigan  v.  Webster,  14  Misc.  618,  36  N.  Y.  Supp. 
745,  upholding  power  of  courts  of  special  sessions  to  suspend  sentence;  Neal  v. 
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state,  104  Ga.  513,  42  L.  R.  A.  192,  footnote  p.  190,  69  Am.  St.  Rep.  175.  3D 
S.  E.  858,  holding  void,  attempt  to  suspend  execution  of  sentence  after  pro- 
nouncing it;  People  ex  rel.  Boenert  v.  Barrett,  202  III.  295,  63  L.  R.  A.  85,  95 
Am.  St.  Rep.  230,  67  N.  E.  23,  holding  court's  jurisdiction  to  pronounce  sen- 
tence lost  by  two  years*  delay  after  conviction;  Miller  v.  Evans,  115  Iowa,  103, 
56  L.  R.  A.  102,  footnote  p.  101,  91  Am.  St.  Rep.  143,  88  N.  W.  198,  denying 
defendant's  right  to  relief  or  failure  to  execute  mittimus  under  judgment  sen- 
tencing to  imprisonment  on  failure  to  pay  fine,  until  lapse  of  time  of  imprison- 
ment; Re  Webb,  89  Wis.  357,  27  L.  R.  A.  357,  footnote  p.  356,  46  Am.  St.  Rep. 
846.  62  N.  W.  177,  denying  authority  to  suspend  sentence  already  pronounced. 

Citod  in  footnotes  to  State  v.  Crook,  29  L.  R.  A.  260,  which  holds  power  of 
court  after  suspension  of  sentence  not  lost  by  committing  for  refusal  to  pay 
costs  as  ordered;  Miller  v.  State,  40  L.  R.  A.  109,  which  upholds  statute  for  in- 
determinate sentence  of  criminals;  Weber  v.  State,  41  L.  R.  A.  472,  which  sus- 
tains power  of  court  to  suspend  sentence  and  set  aside  suspension  at  any  time 
during  term;  Re  Conditional  Discharge  of  Convicts,  56  L.  R.  A.  658,  which  sus- 
tains statute  empowering  board  to  grant  paroles  after  expiration  of  minimum 
sentence  provided  for;  Parker  v.  State,  23  L.  R.  A.  859,  holding  granting  of 
stay  of  execution  pending  appeal  not  reprieve;  Territory  v.  Richardson,  49  L.  R. 
A.  440,  which  holds  invalid,  statutory  limitations  and  pardoning  power  of  gov- 
ernor; People  ex  rel.  Boenert  v.  Barrett,  63  L.  R.  A.  82,  which  denies  court's 
power  to  indefinitely  suspend   sentence  after  conviction. 

Cited  in  note  (34  L.  R.  A.  255)  on  legislative  power  to  grant  pardon  or 
amnesty. 

Revie'w  by  n&andamna. 

Cited  in  People  ex  rel.  Sackett  v.  Woodbury,  70  App.  Div.  421,  75  N.  Y.  Supp. 
236,  holding  action  of  surrogate  in  refusing  to  issue  execution  ivithout  notice 
to  administrator  not  reviewable  by  mandamus.  * 
ReHtoration  to  civil  rlflrhta. 

Cited  in  Singleton  v.  State,  38  Fla.  304,  34  L.  R.  A.  255,  56  Am.  St.  Rep.  177, 
21  So.  21,  holding  ability  to  testify  not  restored  by  act  of  legislature  providing 
that  person  convicted  of  larceny  should  be  restored  to  civil  rights. 

23  L.  R.  A.  859,  PARKER  v.  STATE,  135  Ind.  534,  35  N.  E.  179, 
Reprieves  and  pardons. 

Cited  in  footnotes  to  People  ex  rel.  Forsyth  v.  Court  of  Sessions,  23  L.  R.  A. 
850,  which  holds  valid,  act  authorizing  court  to  suspend  sentence;  Rich  v.  Cham- 
berlain, 27  L.  R.  A.  573,  which  holds  valid,  act  establishing  board  of  pardons  to  in- 
vei'tif'Tfate  facts  on  petition  for  pardon  and  to  make  rec>ommendations  to  governor; 
Territory  v.  Richardson,  49  L.  R.  A.  440,  which  holds  invalid,  statutory  limita- 
tions and  pardoning  power  of  governor;  Re  Conditional  Discharge  of  Convicts, 
56  L.  R.  A.  658,  which  sustains  statute  empowering  board  to  grant  paroles  after 
expiration  of  minimum  sentence  provided  for. 

Cited   in   note    (34   L.   R.   A.   255)    on   legislative   power   to  grant   pardon  or 
amnesty. 
Intereiit   on   Judgrntents. 

Cited  in  Hoyt  v.  Beach,  104  Iowa,  260,  65  Am.  St.  Rep.  461,  73  N.  W.  492, 
holding  interest  allowable  on  judgment  for  costs  and  attorney's  fees  from  date 
of  entry  of  judgment. 
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23   L.  R.  A.  861,  CHICAGO,  ST.  L.  &  P.  R.  CO.  v.  CHAMPION    (Ind.)    32  N. 

E.  874. 
Proof  of  experlmenta. 

Cited  in  Byers^v.  Nashville,  C.  &  St.  L.  R.  Co.  94  Tenn.  354,  29  S.  W.  128, 
holding  competent,  proof  of  ex  parte  experiment  by  locomotive  engineer  after 
accident. 

Cited  in  footnote  to  People  v.  Searcey,  41  L.  R.  A.  157,  which  holds  box  of 
sand  containing  tracks  made  with  shoes  of  accused  person  admissible. 

23  L.  R.  A.  863,  ROTHROCK  v.  DWELLING-HOUSE  INS.  CO.  161  Mass.  423, 

42  Am.  St.  Rep.  418,  37  N.  E.  206. 
Service  of  process  upon  corporations. 

Cited  in  Union  Guaranty  &  T.  Co.  v.  Craddock,  59  Ark.  607,  28  S.  W.  424, 
holding  service  of  foreign  insurance  corporation  complying  with  statutes,  not 
made  on  state  auditor  or  designated  agent,  void;  Sparks  v.  National  Masonic 
Acci.  Asso.  100  Iowa,  466,  69  N.  W.  678,  upholding  power  of  state  to  designate 
method  of  service  upon  corporations  doing  business  therein. 

23  L.  R.  A.  864,  BOOTH  &  H.  ABSTRACT  CO.  v.  PHELPS,  8  Wash.  549,  40 

Am.  St.  Rep.  921,  36  Pac.  489. 
Property  capable  of  sale. 

Cited  in  Washington  Bank  v.  Fidelity  Abstract  &  Secur.  Co.  15  Wash.  490, 
37  L.  R.  A.  116,  footnote  p.  115,  55  Am.  St.  Rep.  902,  46  Pac.  1036,  authorizing 
.sale  under  mortgage  thereon  of  books  and  maps  containing  record  of  land  titles 
in  certain  county;  Hanley  v.  Fidelity  Ins.  Trust  &  S.  D.  Co.  8  Pa.  Dist.  R.  207, 

24  Pa.  Co.  Ct.  503,  holding  secret  formula  and  process  capable  of  sale. 

Cited  in  note  (51  L.  R.  A.  358,  381)  on  common-law  rights  of  authors  and 
others  in  intellectual  productions. 
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